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A BILL POR AN ACT ENTITLED: ®AN ACT/TO GENERALLY REVISE THE

LAY RELATING TO BOMESTEADS; AMEXDING SERCTIONS -‘33—101,
33-104, 33-105, 33-109, 33-110, 33-113, 33-115, 33116,
33-117, 33-118, 33-12%, 33-126, AWD 33-127, R.C.E: 1547:

REPEALING SBCTIONS 33107, 33-108, AND 33128, R.C.B. 1307,

WHEREAS, the present homestead exesption is not
available to meny needy persons because of their ignorance
of the regaired declaration; and

WHERBAS, the preseat law needs clarification,

THEREFORE, it is the intent of this bill to provide for
a hosestecad exemption which does not reqaire a declaration

and is effective unless explicitly waived.,

BE IT EWACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 33-10%1, B.C.M. 1947, is amended to
read as follows:

#33.101. Hosestead—eof—what—is—oonsicss definition.
The homestead consists of the dwelling house in which the
claimant resides, all_ appurtepances_thepreto, and the land on
whick the same dwelling hounse is situated, eelected-an—in
this—chapbor—provideds sgbiect to_the following limitations:
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Section 2. Section 33-104s R.CeMes 1947y is amended to
read as follows:

"33-104. Exempt——Ffrom——forced—salte Rhen __bhomestead
excopte The homestead is exempt from execution or forced
sales except as in—-this—chapter provided jin 33-105."

Section 3. Section 33—-105s ReCaM. 1947y is amended to
read as follows:

"33-105. ‘#when subject to execution or forced sale. The
homestead is subject to execution or forced sale in
satisfaction of judgments obtaineds:

tw[l) 3Before hefore July 1y (9773 and _before +h= g

declaration of homestzad was filed for records and which
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constitute liens apcn the premises; but-—ao—3Judgeenis
ebsained-before-this-coede-takes—effeot—shail-genctityte-such
+ieass

2vf2] ©a on debts secured by mechanicst cr vepdorst
liens upen the presmises;

3v{3] ©8 opn debts secured by purchase scpey sortgages

on the premises, executed and acknowledged by the husband
and wifey or by an unmarried claimant;
4vf8) ©8#8 op debts secured by mortgages cn the

premises, ezecuted and recorded befgre July 1, 1377, and

before #he 2 declaration of homestead was filed for recordw;

{5} _on debts secpred _by _mortgages__on__the__premises

ezecuted and acknowledged as_rrcvided ir [sectican 43."

Section 4. There is a pew R.C.¥. section that reads as
follous:

Waiver of hoeestead exemption £or nonpurchase money
mortgages. (1) A2 homestead's exemptiorn from execotion and
forced sale may be waived for ncapurchase acemey mortgages by
execution of the following waiver of homestead exempticn:

WAIVEE GF HOMESTEAD EIFMPTION FRON
EIECUTION AND FGBCED SALE

I nov vaive sy bhomestead exemgtion. I do this kzowing
8y bcmestead ctherwvise cannot generally be taker to =atisfy
=y debts. However, upon signing this agreement as head cf a

household, I realize my hceestead ®ay now be scld by forced
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sale to pay the debt T am now incurring.

I, as head of a household, do voluntarily and knowingly
waive the exemption of w®y homestead from executior ard
forced sale for the following consideration $....000-
{amoant of loan). The description of the homestead property
hereby mortgaged is:

Witness my {our) hand(s) this ... Aa¥ Of .vusucnsy crees

P R R R N R N ] sessesssrenss st e

Authorized Representative of fead of Rousehold
Nortgagee
Head of Household

{2) If +the head of the household is married, both the
husband and wife must sign the above—stated waiver in order
for it to be operative, The above—stated waiver amust be
printed on one side of the Jdocument, which docusment contains
no other provisions except the =statement of consideration
and description of the homestead property. The wvaiver must
be subscribed and sworn before a notary public.

Secticn 5., Section 33-109, R.C.M. 1947, is amepded to
read as follows:

®33-109, Proceedings on execution agajinst homestead.

¥hen ap execution for the enforcement of a judgment obtained

—f



1
1"
12
13
e
15
16
17
18

19

2

25

LC 1364,01

in a case not within the classes enuserated in seetiea

33-105 is levied upon the homestead or where the homestead

is part of a larger tract or tracts of lapd and_ ne_ selection

of the homestead has been sade, the Judgment creditor =may

apply to the district court of the coanty in which the
homestead is situvated, or a 3Iwdge thereof, for the
appointment of persons to appraise the value thereof or

determine the boundaries of the homestead, or hoth.™

section 6. Section 23-110, R.C.M. 1987, is amended to
read as follows:

#33-110, Application for appraisement or_determination

of hoandaries. The application must be made upon a verified

petition, showing:

4r{1] Fhe the fact that an execution has been levied
npon the homestead;

2« (2) =The the name of the claimant;

3vf{l) That either that <the value of the homestead
exceelds the amount of the homestead exemption or that _the

hosestead is part of a larger tract or_tracts of lapd and no

selection of a homestead has been made, or both.”

Section 7. Section 33-113, R.C.H. 1947, is amended to
read as follows:

m33-113, Appointment of appraisers. At the hearing the
judge may, vpor proof of the service of a copy of the

petition and notice, and of the facts stated in the
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petition, appoint three disinterested residents and
freeholders of the county to appraise the value gor to

determine the bourdaries of the homestead. If a claisant

makes a vyoluntary selection at any time before the

appointment of the apprajisers, it shall be effective, but

after their appointment, the determipation of the court

shall be binding with regqard to the execution in gpestion.™

Section 8. Section 33.115, R.C.X, 1947, is amended to
read as follows:

%33-115. Duty of appraisers. They sust view the
preaises and appraise the valne thereocf, and if the
appraised value exceeds the homestead ezemption or_ if the
homestead is part of a larger_ tract or_ tracts, they must
detersine whether the land claimed can be divided withoat
material injury.”

Section 9. Section 33-116, B.C.M. 1947, is amended to
read as follows:

®33-116. Report of appraisers — contents, Within
£ifteen 15 days after their appointment, they must sake—%eo
+he-—judge—a report in writing to_ the 4udge, whick report

must show the appraised value, the houndaries of the tract

where the homestead lies if it is larger than the homestead,

and their determination upon the matter of a division of the
land claimed."™

Section 10, Section 33-117, R.C.M. 1947, is amended to

-6~
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read as follows:

"33-117. Setting apart homestead, Tf, from the report,
it appears to the jndge that the land claimed can be diwvided
without material injury, he lust,'by an order, 4irect the
appraisers to set off to the claimant so much of the land,
including the residence, as will amocunt in value or_in_ _size
to the homestead exemption, and the execution may be
enforced against the remainder of the land."

Sectiom 11, Section 33-118, R.C.N. 1947, is amended to
read as follows:

*33-118. oOrder directing sale — when to be made. If,
from the report, it appears to the judge that the land
claimed exceeds in value the amount of the homsestead

exemptiony or that the land exceeds _the saxisus acreage and

that it cannot be divided, he must make am order directing
its sale under execution.®™

Secticn 12, Section 33-125, R.C.M. 1947, is amended to
read as follows:

"33-125. H“Read—af—fanilyn Jdefined Who_may claim_ the

homestead exemption. The homwestead ezxemption, as set_ forth

in_this chapter may be claimed by any "head of a househocld"®,

The phrase ®™head of a fasily household™ as used in this

chaptery-incledog—iithin—its—noaning wcans a3 person whe fits

one_or more of the following criteria:

3+(1) Fhe a husband and or wife; acting—together——eF
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2+{2) 2Pwery every person who has attained the age of

sixty 60 years and who actually resides on the premisess;

3+(3) Ewery 2every person who has residing on the
premises with him or her, and under his or her care and
maintenance, either:

Biesdy f{a) #im his or her minor childy or the minor
child of his or her wife or hushandy or forser wife or
husbhand;

Secead+ (b) & a ainor grandchild, brother or sister,
or minor child of a brother or sister:

Phirds fc) # a father, mother, grancdfather, or
grandmother;

Rogcthy (d) The the father, mother, grandfather, or
grandmothery of a husband or wvifey or former husbard or
wifey

Rifthe (e} 48 an unmarried sister, brother, or any
other of the relatives mentioned in this sectiony who have
attained the age of majority and are unable to take care of
pr support theaselves.™

Section 13. Section 33-126, R.C.M. 1347, is amended to

—R—



™~

N+]

1
1
12
13
15
15
16
17
13
19
20
21
22
23
28

25

LC 1368/01

read as follows:

"33-126. #Mode—ef-coleasior Selectionr of homestead from

larger tract. FRhen the homestead is part of a largexr _tract

or tracts of land than is exempt from forced sale as such

homestead, the head of a household may select and_set_ _apart

the hopestead to which the honsehold is entitled. In order

to select and_set apart a homestead, the h»ushapd—eE—eother
head of a £awidy household must erxecute and acknowledge, in
the same manner as a grant of real property is acknowvledged,
a declaration of homesteady and file the same for record.®

Section 14. Section 33-127, R.C.H. 1947, is amended to
read as follows:

"33-127. Declaration of homestead — aust contain
wvhat. The declaration of homestead aust contain:

3r{l} & a statementy sbowing that the person making it
is the head of a £amily household. Tf both spouses join in
the declaration, this fact shall be stateds,

2+{2} % a statement that the person wmaking it |is
residing on the premisesy and claias them as a homestead;

3+{3) & a description of the premises;

Urfh}y AR an estimate of their actual cash value.®

Section 15. There 1is a new R.C.M, section that reads
as follows:

Effect of declaration. h declaration and setting apart

of the homestead by the claimant or by the court operates as
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a relinquishment of all right of homestead in excess of land
€0 partitioned from the homestead and shall be birding on
the claimant and all others in privity with his. The
claimant may, at any time after the homestead has been
designated and set apart in ejither of the modes pointed out
in this title, change the boundaries of the homestead by an
instrument as in cases of setting apart the homestead, but
no such change may idimpair the rights of parties acquired
prior to such change.

Section 16. Repealer. Sections 33-107, 33-108, and
33-128, BE.C.HM, 1987, are repealed,

~End-
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Approved by Comrittee
on Labor & Employment
Relations

ADUSE 3ILL NOe €68
INTROCUCED BY WALDRONe RAMIREZs FABREGAs
UHDCe FAGGy PALMERy ELLISy HARPERs DUSSAULTS

HILMESs HUENNEKENSs MELOYs EUDAILYy KENNERLYs KIMBLE

A SILL FOR AN ACT ENTITLED: ™aAN ACT TO GENZRALLY REVISE THE
Law <ELATING TO HOMESTEADS; AMENDING SECTIONS 33-10C1.
33-10%s 33-105y 33-103%y 33-110y 33-113s 33-115¢ 33-116,
33-117s 33-118y 33-125s 33-126y AND 33-127, R-C.Mu. 19473

REPEALING SECTIONS 33-107s 33-108y AND 33-124y ReleMa 1947."

WHEREASs the present homestead exemption is not
available to many needy persons tecause of their ignorance
of the required declaration; and

WHEREASs the present law needs clarification.

THEREFOREs it is the intent cof this bill to provide for

a nomestead exemption which dnes not require 2 declaration

and is =ffective unless explicitly waived.

87 IT EMACTED PY THE LESISLATURE COF THE STATE COF AONTANA:Z
Section le Section 33-10ks releMe 1947+ is amended to
read as follows:
"33-101e Howestead——ef-——what--+t——consists definition.
The homestead consists of the dwelling house in which the

claimant resideses @}l appurtepnances theretos and the land on
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winich the same gdwelling bouse is situateds setected—-as—in
this—shapter—orovideds subject to the following limitations:

{1} The homestead may consist of:

{a) a quantity of land nof exceeding 320 acres used
for_ _sgricultural purposes or 5 acres not used for
agricultural or ceompercial purposes: or

i) o quantity of land not exceeding one-fourth acre
within a ftown or Cilys

2} A  homestead. in . either cases may notk _exceed
$28v880 340,000 in wvalue. In any proceeding instituted to
detersine the value of such homesteads the assessed value of
the appurtenancess if anys. aod of the dwelling house as
appearing oo the last completed assessment  roll preceding
of the value of the property claimed 2as a homesfeads™

Section 2e Section 33-104y ReleMe 1947+ is amended to
read as folliows:

"33-10%« Exempt-——from——Forced-—sate ghen homestead
exempt. The homestead is exempt from execution or forced
sales except as in—this—ehapter provided in_33-105.*

Section 3e Section 33-105s rRaCaMe 19472 is 2mended to
read as follows:

"33-105« When subject to execution or forced sales The
homestead is subject to execution or forced sale in

satisfaction of judaoments obtained:

—-2— H3 6638
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t={l) BHefnre before July 1s 1977, ond before the a
declaration of homestead was filed for records and which
constitute tiens wpon the premises; but——no——judaments
aobteined-before—this-—code—takes—effect-shati-constitute—such
+ienst

2w{2} ©n on debts secured by mechanics® or vendors?
liens upon the premises;

3131 ©On gn debts secured by purchase money mortgages
on the prenise§. executed and acknowledged by the husband
an? wifey or by an unmarried claimant;

4w{4} ©n on debts secured by wmortgages on the
premisesy executed and recorded before  July 1. 1977 and
before the g declaration of homestead was filed for recorde;

£5) on debts secured by mortgages.  on the premises
executed and acknowledged as provided ip [saction 4)."

Section 4#« There is a new R.C.M. section that reads as
follows:

Waiver of homestead exemption for nonpurchase money
mortgagase ({1} A homestead®s exemption from execution and
forced sale may QKLY be waived for nonpurchase money
mortoages by execution of the following waiver of homestead
exemption:

WAIYER OF HOMESTEAD EXEMPTIOM FROM
EXECUTION AND FURCED SALE

! now waive my homastead exempiione. I do this knowing

—-3- HE 665
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my homestead otherwise cannot generally be taken to satisfy
my debtse Howevers upon signing this agreement as head of a
housennlcde I realize my homestead may now be sold by forced
sale to pay the debt I am now incurringe
I+ 3s head of a househoids do voluntarily and knowingly
waive the exemption of my homestead from execution and
forced sale for the following consideration Saeveesse
{amount of loan)e. The description of the homestead property
hereby mortgaged is:
T T T T T Y P P PP T T Y T
Y L T T T T T PPy P P PP
Witness my (our) hand(s) this eees day of cecesscy csces

scovsesseacessavesssenssserasy aBseevssscssnsasDEnan

Authorized Representative of Head of Household
Mortgagee

asemscscnaansscsananes

Head of Household
{2) If the head of the household is marriedy both the
hiusband and wife must sign the above-stated waiver in order
for it to be cperativee. The above-stated waiver must be
printzd on one side of the documents which document contains
no other provisions except the statement of consideration
and description of the homestead propertye The waiver must

be subscribed and sworn before a notary publice

Section 5« Section 33-109y ReCeMe 1947y is amended to

-4~ HE 568



18

11

12

13

14

15

16

17

18

19

21

22

23

24

25

H2 0668702

read as follows:

"33-10%9« Proceedings on execution against homesteades
When an execution for the enforcement of a judoment obtained
in a casz not within the classes enumerated in section
33-10% is levied upon the homestead gor where ibg homestead
is part of a larger tract or tracts of land and po selection
of the homestead has beep maders the judgment creditor may
anpply to the district court of the county in which the
homestead is situatedy or a judge thereofy fO( the
appointment of persons toc appraise the value thereof gr
deterzine the boundaries of the homesteads or both.*

Section 6e Section 33-1104 ReCeMs 134Ty is amended to
read as follows:

"33-110. Application for appraisement gr determinaticn
of bpundariese The application must be made upon a verified
petitions showing?

}tLil Fhe the fact that an execution has been levied
uoon the homestead;

2wi2)] ¥Fhe the name of the claimant;

3v{3) Fheat ejlrher that the value of the homestead
exceeus the amount of the homestead exemption or _that the
homestead is part of a larger tract or tracts of iand and oo
selection of a hogestead has been mades or bothe"

Section Te Section 33—-113y ReleMs 1947+ is amendad to

read as follows:

—5- HB 668
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"33~-113. Appointment of appraiserse At the hearing the
Jjudge mays upon proof of the service of a copy of the
petition and noticesy and of the facts stated in the
petitions appoint three disinterested residents and
freeholiders of the county to appraise the value gor to
determine the boundaries of the howesteade 1f a claimant
makes a3 _voluntary selectjon at. _any time before the
agpgintment of the appraisers. it shall bpe eoffectives but
after their appointment. _the determination of the court
shall Le binding with regard to the execution ia "question.®

Section 8« Section 33-115s ReCeMe 1947, is amended to
read as follows:

®33-115«. Duty of appraiserse They must view the
premises and appraise +the value thereofy and iif the
appraised value exceeds the homestead exemption or if _the
pnomestead s part of 3 larger ktract or tractse they must
deternine whether the land claimed can be divided without
material injury."

Section 9. Section 33-116y ReCeMe 1947y is amended to
read as follows:

“33-116. Report of appraisers — contentse Within
fiftesn 15 days after their appointmentp they must make—to
the-—judge-a report in writing Lo the judges which report
must show the appraised values_the boupdaries aof the tract
ahere the homestead lies if it is larger than the homesteads

-5= HB 668
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and their determination upon the matter of a division of the
land claimed.®

Section 10e Section 33-11Ts RelaMe 1947+ is amendedrto
read as follows:

"33-117. Setting apart homestead. Ify from the reports
it appears to the judge that the land claimed can be divided
without material injurys he musts by an orders direct the
appraisers to set off to the claimant so much of the lands
including the residences as will amount in value of in size
to the homestead exemptions and the execution may be
enforced against the remainder of the land."

Section lle Section 33-118y ReCeMe 1947+ is amended to
read as follows:

*33-118. Order directing sale — when to be mades Ifys
from the vreports it appears to the judge that the land
cltaimed exceeds in value the amount of the honestead
exemptiony or that the land exceeds the maximus acreage and
that it cannot be dividedy he wmust make an order directing
its s2le under executione®

Section 12« Section 33-125s ReCeMs 1947y is amended to
read as follows:

%23-125. BHead—-of-—fFamilyn--defined Who may claim the
homeste3d exemptiopne Ibe homestead exemptions os sei forth
in this chapter may be claioed by apy "head of a houszhold”a
The nhrase “head of a famédy household® as used in this

-7 HB 663
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chantery—inetudes—within-+ts-meening means a person who fits
ene_or more of the following criterias

tw{l) Fhe 3 husband end of wife; ecting—together——or
either——one—-of—them —+f-they—do-not—join—in—the—particutar
transections——in—any-given—trensaction—which-requires—action
By-the-thead-of—a—familys-—the——spouse—who——undertakes——the
transaction—-shelt—pe-deemed—Shead-of—the—femity®-in-reqgard
to—that-particuler—tronsections

2w{2)] Ewvery eyery person who has attained the age of
s+xty 60 years and who actually resides on the premisess}

3s({3) Every geyery person who has residing on the

maintenances either:

‘ Firete (@) H¥s his or her minor childy or the minor
child of his or her wife or husbandy or former wife or
husband;

Seeonds {h) # a minor gramdchilds brother or ‘sisters
or minor child of a brother or sister;

¥hirde () A& a fathers mothery grandfathers or
grandmother;

Fogrthe [d) Fhe the fathery mothers grandfathere or
grandmothery of a husband or wifet or former husband or
wife;

Fifehe {€) Am an unmarried sistery brothers or any

other of the relatives mentioned in this sectiony who have

~f— HB 668
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attained the age of majority and are unable to take care of
or sunport themselves.”

Section 13. Section 33-126y ReCaMa 1947y is amend=d to
read 2s follows:

"33-125. Mode—ef—seteetion Selection of homestead from
larger tracte Hhep the homestead s part of a lafger tract
ar_ tracts of lond than is exemot from forced sale as such
homesteads the head of a household may select aond sef apart
the popestead to which the household is entitled, In order
to select apnd_set apart a homesteads the husband—or—other
head of a fewidy household wmust execute and acknowledger in
the same manner as a grant of real property is acknowledged,
a declaration of homesteady and file the same for recorde"™

Section 14. Section 33-127s ReCeMe 1947¢ is amended to
read as follows:

“33-127. Declaration of homestead —— wmust contain
whate tné declaration of homestead must contain:

ts{l] #* 3 statementy showing that the person making it
is the tead of a femily householda If both spouses join in
tne doclarations this fact shall be statedta

As{2)] +# a statement that the person making it is
residing on the premisesy and claims them as a homestead;

3¢{3) +* a description of the premises;

4x{4} #An an estimate of their actual cash valuea"

Section 15« There is a new RaleM. section that reags

—g— HB 668
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as follows:

Effect of declaratione. A declaration and setting apart
of the homestead by the claimant or by the court operates as
a relinguishment of all right of homestead in excess of land
so partitioned from the homestead and shall be binding oo
the claimant and all. others in privity with hiss The
claimant mays at any time after the homestead has been
designated and set apart in either of the modes pointed out
in this titley change the boundaries of the homestead by an
instrument as in cases of setting apart the homesteads but
no such change wmay impair the rights of parties acquired
prior to such changes

Section 16. Repealer. Sections 33-107. 33-108, and
33-12%¢ ReleMe 1947y are repealedes

-End~
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HOUSE BIIL NQ. 668
INTRODUCED BY WALDRCN, BAWIREZ, FABREGRE,
UHDE, FAGG, PALMER, ELLIS, HARPER, DUSSAULT,

HOLMES, HUENNEKENS, MELOY, EUDAILY, KENMERLY, KIMBLE

4 BILL FOR AN ACT ENTITLED: ®AS ACT TC GENERALLY REVISE THE
LAW RELATI®G TC HCMESTEADS; AME¥DISG SECTICES 33-101,
33-104, 33-105, 33-109, 33-110, 33-113, 33-115, 33-11s,
33-117, 33-118, 33-125, 33-126, AND 33127, BA.C.H. 19347;

AEPEALING SECTIONS 33-107, 33-108, AWD 33-124, B.C.W. 1947.%

WHEREAS, the present hosestead exeaption is not
available to many needy persons because of their igncrance
of the required declaraticn; and

WHEREAS, the present law needs clarification.

THEREPORE, it is the inteat of this bill to provide for
a homestead exeaption which does not reguire a declaration

and is effective unless explicitly waived.

BE IT FNACTEL BY THE LEGISLATUEE OF THE STATE OF MORTANA:
Section 1. Sectiom 33-101, R.C.H. 1947, is awended to
read as follows:

n33-101. Homestead—ef-—uhat—it—eoasiats

definition.
The homestead consists of the dvelling house in whichk the

claimant resides, all_appurtenapces theretg, and the land on
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which the same dwelling house is situated, seleoted-as—in
rhis—chapter—providedy subject to the followipg ljimitatijons;
£1) __The homestegd _aay consist of:

{al__a_guantity of land pot exceeding 320 acres _uysed
for __agrigultural purpecses__ _or S5 __acges _pot used for
agricpltural or cossexrcial purposes; Qx

db} _a quantity of land not exceeding eae-feurzth 1 acre
withip a towp or cjity.

{2} A homestead, _in _either _case, _Ray not__exceed

$30,006 380,000 in__value, Fa—asy-progeedipgingtituted-t¢

Section 2, Section 33-108, R.C.E. 1947, is amended to
read as follows:

"33-104. Exenpt-——fren—foreed—oale Nken homestead
exeapt. The homestead is exempt from execution o1 forced
sale, except as in—this-ebapees provided jn_33-105."

Section 3, Sectiom 33-105, R.C.M. 1947, is amended to
read as fecllous:

#33-105. %hen subject to executicn cr forced sale. The
homestead is subject to execution or forced sale in

satisfaction of judgments obtained:
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3v(1} Befere before July 1, 1977, apd _before +he 3
declaration of homestead was filed for record, and which
copstitute liens upon the premises; »abt—se—3tudguenss
sbtained—defore-this—code—takes—effect—shall-esenstitote—suah
HHenst

2v{2] ©a on debts secured ty mechanics’ or verdors*
liens upon the premises;

3+ {3} o= on debts secured by pyrchase money mortgages
on the preaises, executed and acknowledged by the husband
and wifey or by an unmsarried claiamant:

&v{fi} o on debts secured by sortgages on the
premises, executed and recorded pefore July 1. 1977, apd
before 4he a declaration of homwestead was filed for records;

45)__on debts gecured Dy mortgages _o9a__ihe  presises
executed and acknowiedded as rrovided fs [sectjom 81."

Section 4, There is a nevw R.C.M. section that reads as
follows:

Waiver of bhomestead exesption for nonpurchase money
mortgages. (1} A homestead’s exemption from execution and
forced sale may QILY be waived for nonpurchase scney
mortgages by execution of the following waiver of homestead
exemption:

WAIVER OF HONESTEAP EIFNPTIICE FROM
EXECUTION ANLC FORCED SALE

I now waive my homestead exesption, I dc this kndwing

-3- BB 658
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ny homestead otherwise cannot generally be taken to satisfy
ny debts. However, upon signing this agreement as head of a
household, I realize my homestead say nov be sold by forced
sale tc pay the debt I am now incurring.,

I, as head of a household, do voluntarily and kmcwingly
waive the exempticn of ay homestead froam executicn and
forced sale for the following consideration $evivonvea
{amount of loan). The descrirtion cf the homestead property
hereby mortgaged is:

Witness ny (our) hand{s) this ... daF Of cevcenes soeee

Sessesasssesesessgtsnsnantne cessemsesesBrssssssene

Authorized Representative of Head of HRousehold
Mortgagee
Head of Household
{2) If the head of the household is asarried, toth the
husband and wife must sign the above~stated waiver in order
for it to be operative. The above-stated waiver wmust bke
printed on one side of the document, whick documsert contains
no other provisions except the statement of comsideration
and description of the homestead property. The waiver nust
be subscribed and sworn before a notary public.

Section 5. Sectien 33-109, R.C.M. 1547, is daendeéd to
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read as fcllows:

*313-109. Proceedings on execution against howestead.
When an execution for the enfcrcewvent of a judgment obtained
in a case not within the classes enomerated in see&iean

313-105 is levied uwpon the hosmestead or wmhere _the homestead

is_part _of 2 larger tract or_tracts of lapd and nc_selection

of the howestead_ _has been_pade, the judgment creditor may

apply to the district court of the county ip which the
homestead is sitvated, or a Jjadge thereof, £for the
appointment of persons to appraise the value thereof g
deteraine_the boundaries of the homestead, or hoth.™

Section 6. Section 33-110, B.C.%. 1957, is amended to
read as follows:

"33-110. Applicaticn for appraisesment or determipaticn

cf boundaries. The application must be sade upon a verified
petiticn, showing:

4+ {1) 3Ike the fact that an executios has been levied
upon the homestead;

2v{2) %he the nawe of the claimant;

3+{3) Shat either that the valme of +the homestead
exceeds the amount of the homestead exempticn or_that the

bomestead is rart of a larger tract or tracts cf land apd no

selection_of a_homestead has_been_made, cr_both.™

Section 7. Sectieon 33-113, R.C.M. 1947, is amended to

read as fcllows:
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"33-113. Appointment of appraisers. At the bearing the
judge may, upon proof of the service of a copy of the
petition and notice, and of the facts stated in the
petiticn, appoint three disinterested residents and
freeholders of the county tc appraise the value cr_ _te

determine _the boyndaries of the homestead. Jf_a_claimant

makes a__voluntary _selecticpn _at apy _time before the

appeointaent _of _the appraisers, it shall be effective, kut

after their arpointmsent, _the determipation__of _the court

shall be bipnding with regard tc_ the execuatjon_ipn_guestion.*

Section 8. Section 33-115, R.C.M. 1947, is amended to
read as fcllows:

"33-115. Duty of appraisers. They wsust view the
premaises and appraise the value therecf, and if the
appraised value exceeds <the hcmestead exempticn cr_if the

homestead is part of a larger tract or _tracts, they aust

deteraine whether the land claimed can be divided without
material injury."™

Section 9. Section 33-116, R.C.M. 1907, is amended to
read as fcllcws:

"33-116. Reprort c¢f apgraisers -—- contents. Within
£ifteen 15 days after their appointment, they msust sake—ite
the—3Judge-—a report in writing to_the_ judge, whichk report

must show the appraised value,_the boundaries cf _the _tract

where the homestead lies if it is larger thap_the hcmestead,
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and their determination upon the matter of a divisice of the
land claimed.®

Section 10. Section 33-117, E.C.M. 1947, is amended to
read as fcllows:

733—-117. Setting apart hosestead. If, from the report,
it appears to the judge that the land claimed can be divided
without wmaterial imjury, he sust, by an order, direct the
appraisers to set off to the claimant so much of the land,
including the residence, as will amournt in value Qr_jip sjre
to the homestead exemption, and the execution may be
enforced against the remainder of the land."

Section 11. Sectiom 33-118, R.C.H. 1947, is amended to
read as follows:

"33-118. order directing sale — when to be made, If,
from the report, it appears +to the Jjudge that the 1land
claimed exceeds in value the amount of the homestead
exemptiony or_ that_the land exceeds the waximna acreage and
that it cannot be divided, he must make an order directing
its sale under execution.™

Section 12, Section 33-125, R.C.M. 1947, is amended to
read as follows:

"33..125, UOHcad-—of—fanilyn-defined Hhe pay  _claim _the

omestead _exemption. The_homestead ezemption, as_set_forth
in_this _chapter may be claimed bty apy ®head of a_ household®.
The phrase "head of a £a#idy household™ as ased in this
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chaptery—ineludes—within-its-neaning peans_a_perscop uwhe fits
ope orf_more of the following critgrija:

34+41) Zhe 3 husbtand and gor wife; aetimg-—tegethes—of
e ot iE—t 3 od . . ical

. . e bieh . .
by —the——ihead-—of—a——fanilyli-the—cpouse—vho-sndertakes—the
Eransaction—ehall-be—decned-thead—eci—the—fanilyt -ip -sogasd
4o~that-pasiievlit—transactione

2+(2) Bveey every person who has attaipred the age cf
sixnty 60 years and who actually resides on the premisese;

3+{3) 4&wery gvery rersch who has residiang on the
preaises with him or her, apd under his or her care and
majintenance, either;

#iersty (a) 8be his or ber wminor childy or the nminor
child of his or her wife or husband, or former wife or
husband;

Seeendy {b) & a mincr grapdchild, brother or sister,
or minor child of a brother or sister;

Fhikds fc} * a father, mother, grandfather, or
grandaother;

Foasths (d) Fhe the father, wcthexr, grandfather, cr
grandmothery of a husband or wife4 or former husband or
wife:

Eif4hy (2} 48 ap unwarried sister, brether, or any

other of the relatives mentioned in this secticny wbo have
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attained the age of majority and are unable to take care of
or suppoert themselwves.™

Section 13, Section 33-126, R.C.H. 1947, is amended to
read as follous:

"33-126. Mede-eof-seleotien Selectiop of homestead from

larger _tract. WHhen the homestead is part of a laxrger_tract

cx tracts_of land_than is_egempt from forced _sale _as__suc.
homestead, _the head of a_household may select and_ set_apart
the_homestead to_which the household is eptitled. In order
te select apd__set_apart a homestead, the hucband—er—ethes

head of a fa®idly household must execute ard acknowledge, in
the same manper as a grant of real property is acknewledged,
a declaraticn of homesteady and file the same for record."

Secticn 14. Section 33-127, R.C.H. 1987, is amended to
read as follows:

"33-127. Declaration of homestead — s=must contain
what. The declaration of homestead sust contain:

4+{1) & a statesenty showing that the perscn making it
is the head of a fa#idly household. If both spouses Jcin im
the declaration, this fact shall be stated¢,

2+(2) & a statement that the person makipg it is
residing cn the premisesy and claims them as a homestead;

3¢(3) & a description cf the premises;

Be{d) 48 an estimate of their actual cash valge."

Section 15. There is a pew E.C.M. section that reads
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as follows:

Effect of declaration. A declaraticn and setting apart
of the homestead by the claimant cor by the court operates as
a relinquishment of all right of homestead in excess of land
so partitioned from the homestead and shall be binding on
the claimant and all others ir privity with bhis. The
claimant may, at any time after the hosestead has been
designated and set apart in either of the modes pointed cut
in this title, change the boundaries of the homestead by an
instrument as in casges of setting apart the homestead, but
no such change may impair the rights of parties acquired
prior to such change.

Section 16. Hepealer. Sections 33-107, 33-108, and
33-124, R.C.E. 1947, are repealed.

-~End-
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