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LlV ~ELl!IWG TO HOftBST!lDS; IBEJDIIG S!CTIOIS 

33-1011, 33-105, 33-109, 33-110, 33-113, 33-115, 33-116, 

33-117, 33-118, 33-125, 33-126, lJD 33-127, R.C.II; 1947; 

A REPElLI!G SECTIONS 33-107, 33-108, l!D 33-1211, R.C.!. 19117.• 

9 

10 VBl!:B:ElS, the present hoaestead ezeaption is uot 

11 &Yailable to aany needy persons because of their ignorance 

12 

13 

111 

of the required declaration; and 

IB~!lS, the present law needs clarification. 

THEREFORE, it is the iateat of this bill to prowide for 

15 a hoaestead ezeaption ahich does not require a declaration 

16 ana is effectiwe unless explicitly aaiwea. 

17 

18 BE IT EWlCTED BY THE LEGISLATURE OF THE STATE OF IIOITA!l: 

19 Section 1. Section 33-101, R.C.!. 19117, is aaended to 

20 read as follows: 

21 •33-101. floaestead· ef vha• i\ eeasis•s definition. 

22 The boaestead consists of the dwelling house in which the 

23 claiaant resides, all appurtenances thereto, and the land on 

211 which the ~ dwelling honse is.situated, eeleetei asia 

25 \his ehap••• p~e•iie•. subject to the following lipitations1 

I N T R 0 D U C E D B I L l 

LC 1364/Dl 

Ill The hogestead maY coqsjst of; 

2 tal a quantity of land not exceedin~ 320- acres used 

3 for agricultural py(oOses or 5 acres not used for 

4 

5 

6 

7 

~ I purposes; or rictiltyral or commercta 

_ag . .. - 4 - one-fourth -<1m - df -lagd not gxcee lng Cbr a g\Ja@oty 

~ithin a towo o( cjty. 

lZl ·A bO•eStEtad. in either c:ase, may not exceed 

8 szo,-oqo in yalue. In any proceeding jrtstituted to deter•iDfl 

q the yalua of such homestead. :thg assessed value of the 

10 appurte~. jf anY• and of the dwalling ·house ~ 

11 appearing on the last complgted asse,swent rOll preceding 

12 the j~stitution of the groc&edjngs is -priwa facie evjdencg 

13 of the yalU¢ of tbe prqpertx claj.ed a~ a bomesteaa.• 

14 Section 2. Section 33-104, R.c.M. 1947, is amended to 

15 read as follows: 

16 "33-104. Btetii'P~--fio .... - --1-e When homestead 

17 ~- Th~ homestead is exempt from execution or forced 

18 sale, except as fft-~ft+~-efte!'ter provided jo 33 105," 

19 Section 3o Section 33-105, R.C.He 1947, is amended to 

20 read as follows: 

21 "33-105. When subject to execution or forced sale. The 

22 homestead is subject to execution or forced sale in 

23 satisfaction of judgments obtained: 

24 ~-Lll ~e~ore before Jylv 1, 1977, and before t~ _a 

25 d~claration of homestead was filed for record• and which 
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constitute liens upcn the preaises; &vt ae 3aa,aeats 

a~taiaea hefe~e tkis seae ~akes etfeet shall eaas~itate sash 

*ifll&f 

~Jll Ge ~ debts secured by aecbanics• cr wendors• 

liens upon the preaises; 

~j]l Ge ~ debts secured by pqrcha~SD£I aortgages 

on the preaises, executed and acknowledged by the husband 

and vifeT or by an unaarried claiaant; 

~J!l G& 2! debts secured by aortgages Cl! the 

preaises, executed and recorded before Jali 1. 1977, ang 

before .ae ! dec~aration of hoaestead vas filed tor record~~ 

(51 on debts secured _h!_~tqages on the_ ereaises 

executed and acknovl~dged as frcwided in (section Ql£" 

Section Q, There is a new B.C.!. section that reads as 

follo11s: 

Waiwer of ho•estead exeaption for nonpurchase aoney 

aortgages. (1) 1 hoaestead•s exeaption froa execution and 

forced sale aay be waived for ncnpnrchase acney aortgages by 

execution of the following vaiwer of hoaestead exe•Fticn: 

WAIVER OF HO!EST~AD EIF!PTIOS FRO! 

fJECUTION liD FORCED SlLf 

I nov vaiwe ay hoaestead exeaption. I do this k~oving 

•J hcaestead other~ise cannot generally be taken to satisfy 

ay debts. However, u~on signing this agreeaent as bead of a 

household, I realize •J bcaestead eay nov be sold ty forced 
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sale to pay the debt I aa nov incurring. 

T, as bead of a household, do voluntarily and tnovinqly 

vaive the exe•ption of •Y homestead fro• execution and 

forced sale for the following consideration $,,,,,,,o 

(aaonnt of loan). The description of the ho•~stead property 

hereby aortgaged is: 

Witness ay (our) hand (s) this .. o day of o, o o o o., ..... 

~nthorized Representatiwe of Head of Household 

!lortgagee 

Bead of Household 

(2) If the head of the household is aarried, both the 

husband and wife anst sign the above-stated waiver in order 

for it to be operatiweo The above-stated waiver aust be 

printed on on~ side of the docu•ent, which docu•ent contains 

no other provisions except the state•ent of consideration 

and description of the homestead property. The waiwer •ust 

be subscribed and sworn before a notary public. 

Section 5, Section 33-109, R.C.!I. 1947, is aaended to 

read as follows: 

"33-109, Proceedings on execution against homestead, 

When an execution for the enforcement of a judg•ent obtained 
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in a case not IIi thin the classes enuaerated in see~iea 

33-105 is le•ied upon the hoaestead or where the hoaestead 

is part of a larger t;act or tracts of land and no selectio~ 

of the hoaestead has been aade, the jndg•ent creditor aay 

apply to the district court of the county in which the 

hoaestead is situated, or a judge thereof, for the 

appointaent of persons to appraise the Yalne thereof £I 

deteraine the boundaries of the hoaestead, or both." 

section 6. Section 33-110, B.C.!. 19117, is aaended to 

read as follows: 

•33-110. Application for appraiseaent or deterainatioe 

of boundaries. The application aust be aade upon a Yerified 

petition, shoving: 

~111 ~ the fact that an execution has been leYied 

upon the hoaestead; 

~Jll ~ the naae of the claiaant; 

+r11l ~ either that the yalue of the hoaestead 

e~cee~s the aaount of the hoaestead exeaption or that 1h2 

hoaestead is part of a larger tract or tracts of land and no 

selection of a hoaestead has been aade, or both.• 

Section 7. Section 33-113, R.c.~. 19117, is aaended to 

read as follows: 

"33-113. Appointaent of appraisers. At the hearing the 

1udge aay, upon proof of the serYice of a copy of the 

petition and notice, and of the facts stated in the 
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petition, appoint three disinterested residents and 

freeholders of the county to appraise the Yalue 2I-!g 

deteraine the boundaries of the hoaestead. If a claiaant 

aakes a Yoluntary selection at any tiae before the 

appointaent of the appraisers. it shall be effective. but 

after their appointaent, the deteraination of the cou;t 

shall be binding vith regard to the execution in gnestion." 

section 8. Section 33-115, B.C.!!. 19117, is aaended to 

read as follows: 

"33-115. Duty of appraisers. They aast Yiew the 

preaises and appraise the Yalne thereof, an~ if the 

appraised Yalue exceeds the boaestead exeaption or if the 

hoaestead is part of a larger tract or tracts, they aust 

~eteraine whether the land claiaed can be diYided without 

aaterial injury." 

Section 9. Section 33-116, R.C.!. 19fl7, is aaended to 

read as follows: 

"33-116. Report of appraisers contents. Within 

fifi!e<>B n days after their appointaent~ they aust ••lie lie 

.. !le jYi'JS a report in writing to the judge, vhicb report 

aust show the appraised Yalue. the boundaries of the tract 

where the hoaestead lies if it is larger than the ho•estead, 

and their deteraination upon the aatter of a diYision of the 

land claiaed." 

Section 10. Section 33-117, B.C.!!. 19117, is aaended to 
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read as follows: 

"33-117. Setting apart homestea~. Tf, fro• the report, 

it appears to the judge that the land claiaed can he divided 

without aaterial injury, be aust, by an order, direct the 

appraisers to set off to the claiaant so anck of the land, 

including the residence, as will aaonnt in value or in size 

to the hoaestead exeaption, and the execution aay be 

enforced against t.h .. reaainder of the land." 

section 11. Section 33-118, R.C.!. 1947, is aaended to 

read as follows: 

"33-118. Order directing sale-- when to be aade. If, 

froa the report, it appears to the judge that the land 

claiaed exceeds in value the aaount of the hoaestead 

exeaptionT Qr that the land exceeds the aaxiana acreage and 

that it cannot be divided, he aust aake an order directing 

its sale under execution." 

Section 12, Section 33-125, R.C. !'1. 19117, is aaended to 

read as follows: 

"33-125. "Heaa ef faaily" sefiRei vho aay claia the 

boaestead exeaption. The hoaestead exeaption, as set forth 

in this chapter aay be claiaed by any "head of a household", 

The phrase •bead of a ~ household" as used in this 

chapter, iasla4es vithia its aeasia~ ~_!_E~Q_whc fits 

one or aore of the following criteria: 

~111_ ~! husband a+& Q£ vife.a_ 
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~T the "heas ef a faaily" the epeaee vhe assePtakes the 

~Paeeaetiee shall ~e aeeaea •heaa er the faaily" i~ pe~apa 

te that paptiselaP tPaaeaeti&Ro 

~Jll ~ every person who has attained the aqe of 

~ 60 years and vho actually resides on t.he pn•aises.-1 

~Jll ~ ~~ person who bas residing on the 

pr .. aises with him or her, and under his or her care and 

aaintenance, either: 

~ JAl ~ his or her ainor childT or the •inor 

child of his or her wife or busbandT or foraer wife or 

husband; 

JR1 ~ ~ ainor grandchild, brother or sister, 

or minor child of a brother or sister; 

~ J£1 ~ ! father, aother, grandfather, or 

grandBother; 

111 ~ the father, mother, grandfather, or 

grandaotberT of a husband or wife+ or for•er husband or 

wife; 

~ ~ ~ ~ unaarried sister, brother~ or any 

other of the relatiYes •entioned in this sectionT vho have 

attained the age of majority and are unable to take care of 

or support tbe•selves." 

Section 13. section 33-126, F.c.!'l. 19117, is aaended to 
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r~ad as follows: 

"33-126. Rate af ealea,ise selection of hoaestead fro~ 

larger tract. When the hoaestead is part of a larger tract 

Qr tracts of land than is ezeapt froa forced sale as such 

boaestead, the head of a household aay select and set apart 

the hoaestead to which the household is entitled. In order 

to select and set apart a hoaestead, the ~aa4 a£ e~her 

bead of a ~ household aust ezecute and acknowledge, in 

the saae aanner as a grant of real property is acknowledged, 

a declaration of hoaestea~ and file the saae for record." 

Section 111. Section 33-127, R.C.R. 19~7, is aaended to 

read as follows: 

"33-121. Declaration of boaestead anst contain 

111 what. The declaration of homestead aust contain: 

,., ~111 ~ ~ stateaentT shoving that the person aaking it 

16 is the bead of a ~ housebold, Tf both spouses join in 

17 the declaration, this fact shall be stated~~ 

18 ~J£1 ~ ~ stateaent that the person aaking it is 

1q residing on the preaisesT and claias thea as a boaestead; 

21'1 ~lll ~ ~ description of the preaises; 

21 11-r J.!l && au estiaate of their actual cash value. 11 

22 Section 15. There is a new R.C,I!, s<>.ction that reads 

23 as follows: 

211 Effect of declaration. ~ declaration and setting apart 

2"' of the hoaestead by the claiaant or by the court operates as 

_q_ 
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a relinquishaent of all right of hoaestead in ezcess of land 

so partitioned fro a the hoaestead and shall be binding on 

the claimant and all others in privity vith bia. The 

claimant may, at any tiae after the hoaestead has been 

designated and set apart in either of the aodes pointed out 

in this title, change the boundaries of the hoaestead by an 

instruaent as in cases of setting apart the hoaestead, but 

no such change aay iapair the rights of parties acquired 

prior to such change. 

Section 16. Repealer. sections 3l-107, 3l-108, and 

3!-1211, R.C. 8, 19ll7, are repealed. 

-End-
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Relations 

lOUSE 3ILL NO. e68 

l~TROOUCED BY WALDRON, RAHIREZo FABREGAo 

UtiOE, f AGG, PI>.L'~E!h >:LL15o HARPERo OU:iSAUL T • 

HOUIESo H'Jf"INEKENSo MEUJY, EUOAILYt KENNEP.LY, KIMBLE 

A Sill fOR AN ACT ENTITLED: MAN ACT TO GENERALLY REVISE THE 

LA~ 'ELATING TO HOMESTEADS; AMENDING SfCTIDNS 33-101. 

33-10~. 33-105, 33-101, 33-110, 33-113, 33-115. 33-116. 

33-111, 33-118, 33-1Z5t 33-126, AND 33-127, R.c.~. 1947; 

REPEALING SECTIONS 33-101, 33-106, AND 33-124t R.C.M. 1947•" 

iiHEREASt the present ho~stead exemption is not 

avail3ble to many needy persons t~cause of their ignorance 

~f the required declaration; and 

WHEREAS, the presomt law needs clarification. 

THEREFORE, it is the intent of this bill to provide for 

a ho~estead exemption which roes not re~uire 3 declaration 

and is ~ffective unless t!Xpl icitly waived. 

B•c IT t•JACffD PY THE LEGISlATURE DF THE STATE CF 'IONTAI'L\: 

5Pction 1. Section 33-1~1. ~.c.M. 1947t is a~ended to 

r<'ad -1s follows: 

"3 3-101. Holl<'stead--e+-........,ttt--+t--eo.,~+~~ fiefla.i..t.l.QQ• 

The h'lmestead consists of troe dwelling house in which th<> 

claim'lnt resides • .al..L...a!U!u.Lteoanct>s thf:ret.Q1 and the land on 

SECOND R E A D I N G 
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which the ~~ ~~ll jng boysg is situated. ~e~t;ed-ss-+n 

tl'ti-ehopt;e..-o,..,...+d"~• ~b j get to the follow i n<;~--li.JDillli..2U!U. 

ill-....IluL..b~ad may conllil~ 

~~ a qyantitX-QL_land not gxcegdjog 3?0 acrgs ysed 

IaL--~~ultural pu~ cr 5 aCLi:L~-.Wi.ed for 

~~u]tural or coewerciaJ ourpgsesj or 

!bl a qyaotjty of land not excegdjng one=fm1rth acre 

•11hl~town or cjtya 

LZl A homestead, in either case. pay not 'exceed 

Sr9T&ae 140o000 jo yalue. In any proceeding jostjtyted tg 

~•ine the yalue of such homestead. the assessed yalue gf 

the appurtenances. jf any, aod of the dwelling house as 

~Ling on the last completed assess111ent roll precwtiJ:l.g 

the instit.ytjon pf thg "rpcegdiogs is. ~rima facie evidence 

Qf_tb~~~ prgperty claimed as a hoaestead,• 

Section z. Section 33-104, R.c.M. 1947• is amended to 

read as follows: 

•33-104. E~~---+~em fe¥eed--~+e ~ homestead 

~~l· The homestead is exempt fro~ execution or forced 

sale. except as +n-t;ni~-ene~t~ provided ln-ll=~5-~ 

Section 3. Section 33-105, h.C.M. 1947, is a~ended to 

read ;:,s follo'><s: 

~33-105. When subject to execution or forced sale. The 

h3mestPad is subject to €Xecution or forced sale in 

satisr~ction of judgments obtained: 

-2- Hfl &68 
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••Lll a~~ftre before July lo 1977. and b~fQLe ~e a 

declar~tion of ho~~stead was filed for r~cordt and which 

constitute liens upon the premises; bttt:--no--jH~-ftt:s 

"'"'"' i ""d bef'o~-<tolris~ 

+-ie..s~ 

~•L'l Srt ~ debts secured by mechanics• or vendors• 

liens upon the premises; 

~Lll 8ft 20 debts secured by gurchase mg~ mortgages 

on the premises, executed and acknowledged by the husband 

and wifey or by an unaarried clai.ant; 

+-~ an 20 debts secured by mortgages on the 

pre•ises 9 executed and recorded before July 1• 191Ie and 

before ~he a declaration of homestead was filed for recordwi 

(51 on debts secured bx__mortgages go tbe pre•jses 

~&ecuted and acknowledged as grgyjded jo [sgctjon 4j.• 

Section 4. There is a new R.L.~. section that reads as 

follows: 

Waiver of homestead exempli on for nonpurct,ase money 

;nortgag~s. (lJ A homestead's exemption from execution and 

forced sale may QliLY be waived for nonpurchase ~oney 

mortoages by execution of the following waiver of homestead 

exemption: 

WAIVER OF H0:1ESTEAD EXEMPTION FROM 

EXECUTIO~ AND FORCED SALE 

I now waive my homestead exerno~ion. I do this knowinQ 
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my homestead otherwise cannot oenerally be taken to satisfy 

my debts. However. upon siQning this aqree~ent as head of a 

housen~lco l realize my homestead may now be sold by forced 

sale to pay the debt I am now incurring. 

I, as bead of a household, do voluntarily and knowingly 

waive the exemption of my homestead from execution and 

forc~d sale for the followin~ consideration s •••••••• 

(a~unt of loan)• The description of the homestead property 

hereby •ortgaged is: 

........••...•...••...•............•....••....•...•....•.... 

............................................................ 
Witness my (our) hand(s) this ••• day of •••••••• ••••• 

···••·········•··•·····••··· ...••.•..•••...•.•.••. 
Authorized RepresPotative of Head of Household 

{ 2) 

Mortgagee 

Head of Household 

If the head of the household is married, both the 

husband and wife must sign the above-stated waiver in order 

for it to be operative. The above-stat~d waiver must be 

printed on one side of the document, which document contains 

no other orovisions except the statement of consideration 

and description of the homestead oroperty. The waiver must 

be subscribeo and sworn before a notary public. 

Section 5. Section 33-109, R.(.H, 1947, is a..,oded to 

-4- Hil 661'! 
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read as follows: 

"33-10'1. Proceedings on execution against homestead. 

When an execution for the enforcement of a judoment obtained 

in a casa not within the classes enu•erated in ~~~ 

33-105 is levied upon the homestead or where th~homestead 

i~cL-Qf a lprger tract or tracts of land and no selectjgn 

gf_tbe homestead has been made, the judoment creditor may 

apply to the district court of the county in which the 

homestead is situated, or a judge thereof• for the 

appointment of persons to appraise the value thereof~ 

~AinP the bgundarjes of the homestead, or both." 

Section 6. Section 33-110, R.C.K. 1947, is amended to 

read as follows: 

"33-110. Application for appraiseDent or detecmjoatjon 

2f_ bpundar~. The application must be made upon a verified 

petition, showing: 

rwill rhe ~ fact that an execution has been levied 

u;:>on the ho.nestead; 

~•1Zl fhe ~ name of the claimant; 

~TLll fhe~ either ~ th~ value of the homestead 

exceeGS the amount of the homestead exemption QL__that the 

.hWDl;l.S.~>aJLi~ll.2Li..-2LLLlrger tract or trac~Ll and and n12 

~~~~QO_gf_a homestead has been made• or both•" 

Section 1. Section 33-113• R.c.M. 1947o is ~mended to 

read os f :> 11 ows: 

-~- H5 668 
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"33-113. Appointm~nt of appraisers. At the hearing the 

judge may, upon proof of the service of a copy of the 

petition and notice, and of the facts stated in the 

petition, appoint three disinterested residents and 

freebalders of the county to appraise the value ~ 

~mine thg boundaries of the homest~ad. If a clai•ant 

~___g yolyntary selection at any time befpre tbg 

aQp0 intment_pf_~prajsgrs, it shall be effect~~ 

~ thejr appointment. the determjnatjon gf \he court 

~~~binding with regard tg the executjqn jo ~question.• 

Section 8. Section 33-115, R.C.M. 1947, is a.anded to 

read as follows: 

•33-115. Duty of appraisers. They Must view the 

premises and appraise the value tnereof, and if the 

appraised value exceeds the homestead exe~ption or jf the 

DQm~~ad js part--21 a larger tract or trac~, they must 

deter~ine whether the land claimed can be divided without 

material injury.• 

Section 9. Section 33-116, R.c.K. l947o is amended to 

read as follows: 

~:,3-lH>o Report 0f appraisers contents. Within 

fH'~e"n 12 days after their appointment~ they must .e~~~o 

~he-j~d~e-e report in writing to the judge, which report 

must show the appr3is~d value, the boundaries of the tract 

~Le-l~~tead lies if it js larger than the homestead, 

-6- HB 668 
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and thei~ dete~mination upon the Matte~ of a division of the 

land clail'ed.• 

Section 10. Section 33-117, R.c.M. 1947, is amend~d to 

read as follows: 

n33-111. Setting apa~t homestead. If, fro~ the ~eport, 

it appears to the judge that the land claimed can be divided 

without ~aterial inju~y, he ~st, by an o~de~, direct th~ 

appraisers to set off to the cJaima~ so auch of the lando 

including the ~·esidence, as wi 11 aaount in vaJue or jn size 

to the hoaestead exemption, and the execution -y be 

enforced against the ~eaainder of the land.• 

Section 11. Section 33-118, R.c.H. 1947, is aaended to 

read as follows: 

•33-118. Order directing sale -- when to be made. Ifo 

fro• the report, it appears to the judge that the land 

claimad exceeds in value the amount of the homestead 

exemption• or that the land exceeds tbe aaxjpua ~~ and 

that it cannot be divided, he aust make an order directing 

its sal~ under ex-ec'Jtion.o 

Section 12. Section 33-125o R.c.M. 1947o is amended to 

~ead 35 follo•s: 

·~)-125. ~d--e+-~~ya--d@++~~ ~~claim the 

n~~~~xemptjoo. I~ homestead exempti2n1-~~~__fQLtb 

l.n....1;llli~ll-ma¥-hLc1 aj roed by any •head of .Ltw~~ 

The '>t,rc>se •head of a +e111++y ~bQIJj• as us<;d in this 

-7- HB 668 

l 

2 

3 

4 

5 

b 

7 

8 

9 

10 

11 

l3 

14 

15 

16 

11 

ltl 

19 

20 

21 

Zl 

23 

24 

25 

H!l 0668/02 

chaDtPry-+ne~ttd~w+~h+~~ meening means a person wbp fjts 

~ne-UL_•o~e of the following crjterja: 

h•lll 'ffte .a husband ef'ld .QL wife.i. e~+n-t-~her--cr 

e~~her--ene--e~ ~hem -++~hey do n~-je+n-+n-~he per~euter 

~ren~&e~+onw-~n-sny~wen-~~~+&n-wh+eft-re~~~+en 

hy-~•fteed-&+-e-i'slri+fA--~-fM'II'!te-who--ttnd~elt~--1:fte 

~re~&e~~-~-~-he-de~•heed-o~he-+e~...,--Tft-re~rd 

~e~ftet-par~+ea+er~enaee~ionw 

~~ Ewery ~·person who ha5 attained the age of 

~+-~~years and who actually resides on the premises.~ 

n.Lll E....., irH.r.X person who has residing on the 

maintenance, either: 

~ l..ill HH hU or her •lnor child? or t;he •inor 

child of his or her wife or husbanrlY or for•er wife or 

husband; 

5eeeftdw Lh1 A ~ ~inor grandchild, brother or ·sister, 

or •inor child of a brother or sister; 

~h+rdw ~ A ~ fathero 

grandJRother; 

•other, g~andfathero or 

~ur~h• Ldl ~he ~ father, mothero grandfather, or 

grand~othery of a husband or wif~ or for111er husband or 

wife; 

F~+~h• ~ An an unma~ried sistero brother~ or any 

other of the relatives mentioned in this sectiony who have 
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1 attained the age of majority and are unabla to take care of as follows: 

2 or su~port themselves.• 2 Effect of declaration. A declaration and setting apa~t 

3 Section 13. Section 33-126, R.c.M. 1947• is amend~d to 3 of the homestead by the claimant or by the court operates as 

4 read >s follo~s: 4 a relinquishment of all right of homestead in excess of land 

'j "33-126. Morle-e+~~+e~oft Selection pf homestead frpm 5 so p.~rtitioned fro111 the ho1Destead and shall be binding on 

6 1~~· When the homestead js part of a Ja(ger tract 6 the claimant and all others in privity with him. The 

1 or tracts of land than is exempt from fprcgd sale as such 1 claimant may, at any tiMe after the homestead has been 

8 hoMestead, the head qf a hgysghold apy sele¢t and set apart B designated and set apart in either of the modes pointed out 

9 the boee~ to Wbicb the hgusehold is entitled• In order 9 in this title• change the boundaries of the hoMestead ~y aa 

10 to seiP.ct a3d set apart a homestead, the h"sbend Gt ~ .. 10 instrument as in cases of setting apart the homestead, but 

11 head of a ~ bgusebold aust execute and acknowledge, in ll no such change may impair the rights of parties acquired 

12 the sam~ manner as a grant of real property is acknowledged, 12 prior to such change. 

13 a declaration of hoMesteadT and file the sa~ for record.• 13 Section 16. Repealer. Sections 33-107, 33-108 9 and 

14 Section 14. Section 33-127, R.c.H. 1947r is amended to 14 33-12~, R.c.M. 1947, are repealed. 

1:i read .1s follows: -End-

16 "'~-121. Declaration of homestead must contain 

11 wh<~t. T .<e dec 1 arati on of homestead aust contain: 

l~ l:•Ul I< .a state11entT showing that the person onaking it 

19 is the head of a ~+y household. If both spouses join in 

zu tne d~claration, this fact shall be statedta 

n ~•!Zl * ~ statement that the person making it is 

2~ residinq on the premisesT and claims them as a homestead; 

23 3TLll 1< .a desc~iption of the premises; 

Z4 "t ... lil "'n an e'!;fimate of their actual cash value.• 

2> Section 15. There is a new R.C.H. s~ction that ~edds 

-"!- H8 668 -10- HB 668 



45th Legislature BB 0668/03 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

\7 

18 

19 

20 

21 

22 

23 

211 

25 

BOOSE BILL BO. 668 

IITRODUCED B! ilLDRC~, Bl~IR!Z, FlBREGl, 

OHDE, FIGG, PIL~EB, ELLIS, HARPER, DUSSAULT, 

HOLBES, HUBBHEKEMS, !ELO!, EODAIL!, KEMIERLY, KIBBLE 

A BILL FOB AH ICT EBTITLED: "II ACT TC GBIERILLJ BEYIS! TBE 

Lli BELITIBG TO BO!!STElDS; l!EBDIBG SECTIOIS 33-101, 

33-104, 33-105, 33-109, 33-1.10, 33-113, 33-115, 33--116, 

33-117, 33-118, 33-125, 33-126, 110 33-127, a.c.a. 1947; 

REPEALING SECTIONS 33-107, 33-108, liD 33-124, R.C.ft. 1947.• 

iBEREIS, the present ha.estead exe•ption is nat 

available to •any needy persons because of tbeir ignorance 

of the required declaraticn; and 

WHEREAS, the present lav needs cla~ificatian. 

THEREFORE, it is the intent of this bill to provide for 

a ho•estead exeaption which does not require a declaration 

and is effective unless explicitly waived. 

BE IT ENACTED BY TRE LEGISLATURE OF TRE SilT! OF ftOITlll: 

Section 1. Section 33-101, R.c.a. 1947, is a•ended to 

read as follows: 

"33-101. aouestead ef "~'' ie eeesists !!!initi2D· 

The hoaestead consists of the dwelling house in wbicb the 

claiuant resides, all appurtenances th~£!12£ and the land on 
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which the ~ dvelli~~ is situated, selee•ei as ia 

lill.U~ 

JJi_ The ho•estead eaJ~sist_Qfi 

fAl__A_Yuantjty of_!AD~ pot exceedin~g--~_y§~~ 

!2L.-~!l!: icu ltuul. P!lrposes ~ aqes not ~J.!I.I 

!bl a quantity of land not exceediag zss 1a••tu 

llillri..ll.J-~.!!Lor citY. 

1~n 

12) & ha•estead. in ei~ber ca.e. 111 not etcted 

fi!0,999 uo.ooo in val!lt. Ia aay peeeeeiiat iae•itltti t! 

ieteFtiee \he yel1e gt ewgi he•eateata \hi IISBSI!i.!tll• et 

\he appar\eaaaeesa it aatc aai !! \he jrtlli•• 11981 •• 

appeariee !! \ht lee\ eaapletei •&eeaa••Bt ••!1 llt!eiiBI 

~~~ ia&\i~t\i8e ef \~~8eeeijaee is !lilt fteie e!iletts 

ef tAe ••l•• sf \Ae p£8@81\l=§~l~i as 1 Atteeteeiw• 

Section 2. Section 33-10~. R.c.a. 1947, is auended to 

read as follows: 

"33-1011. Eueup\ flea feFeei sale lfben hoaes1;e~ 

~!e•pt. The bo•estead is exeapt fro• execution ~1 forced 

sale, except as ia ~his ehap-e£ provided in 3}=10~." 

Section 3. Section 33-105, B.c.~. 19q7, is a•ended to 

read as fo1lovs: 

"33-105. lfhen subject to execaticn cr forced sale. The 

hoaestead is subject to execution or forced sale in 

satisfaction of judg•ents obtained: 
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~111 ~ ~.!Llllll! 1, 1977. a41_.-l!!!!!l:f ~ ~ 

declaration of hoaestead vas filed for record, and vhich 

constitute liens upon the preaises; ~-· .. ~········ 
e .. aieei ~efepe tais eeia takes effeet s~all eaastitate seah 

~ 

~Tl1l &B 2B debts secured tr aecbanics• or vendorE' 

liens upon the preaises; 

~Jll &B 2B debts secured bf ~~se 10111 aortgageE 

on the preaises, executed and acknowledged by the husband 

and vife7 or by an unaarried claiaant; 

4TJ!l && 2B debts secured bf eortgages on the 

preaises, executed and recorded RfiOt§ iJlY 1~11&_ia! 

before ... ~ declaration of boaestead vas filed for recordT& 

(5) on debts se~red bJ •ortgags§_-ll__!be preaiae§ 

Section 4. There is a nev B.C.ft. section that reads as 

follows: 

Waiver of hoaestead exeaption for nonpurchase aoney 

aortgages. (1) A hoaestead•s exeaption fro• execution and 

forced sale aay Q!~! be waived for nonpnrchase acner 

aortgages by execution of the following waiver of hoaestead 

exeaption: 

iAIVEB OF HO!ESTEAD EifftPtiCJ FRO~ 

FIECUTION ANt FORCED SAL£ 

I nov waive ay bomest~ad exe•ption. I de this knowing 
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my hoaestead otherwise cannot generally be taken to satisfy 

ay debts. However, upon signing this agreeaent as head of a 

household, I realize •r boaestead maJ nov be sold by forced 

sale tc pay the debt I am now incurring. 

I, as head of a household, do voluntarilJ and knowingly 

vaive the exeaption of ay hoaestead froa execa~ion and 

forced sale for the following consideration s ••.••••• 

(aaount of loan). The description of the hoaestead property 

hereby aortgaged is: 

............................................................ 

.........•.••...•••......•••.••••..•.••.•...•.•..•.•••....•. 
Witness •J (our) hand(s) this ••• dar of •••••••• ••••• 

iuthorized Representative of Bead of Boamebold 

!!ortgagee 

Bead of Household 

(2) If the head of the household is aarried, toth tbe 

husband and wife aust sign the above-stated waiver in order 

for it to be operative. ~he above-stated waiver must te 

printed on one side of the document, which docn•ent contains 

no other provisions except the statement of consideration 

and description of the hoaestead propertr. The waiwer aust 

be subscribed and sworn before a notary public. 

sect ion 5. section 33-10'1 • R .c. ft. 19117, is ;henil'ed to 
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read as fallows: 

"3}-109. Proceedings on execution against howestead. 

When an execution for the enforcement of a jndg•ent obtained 

in a case not within the classes ena•erated in see,iee 

13-105 is levied upon the ho•estead ~-•be!£ __ !A£--B2•estead 

is_~rt of a larger tiact o~_lracts of land §Dd nc selec.J;!Q~ 

of the ho•estead_~~~£, the judg•ent creditor •ay 

apply to the district court of the county in which the 

ho•estead is situated, or a judge thereof, for the 

appointwent of persons to appraise the value thereof 2~ 

deter•ine the boundaries Qf the boBestead, or both.• 

Section 6. Section 33-110, R.C.!. 1947, is a•ended to 

read as follows: 

"33-110. Application for appraisewent ~geter!!nA~! 

cf bQy~daii£§• The application BUst be •ade upon a yerified 

petition, shoving: 

~111 ~ the fact that an ezecution has been levied 

upon the homestead; 

~Jll ~ 1he ua•e of the clai•ant; 

~111 ~ eitber_tha! the value of tbe bo•estead 

exceeds the aaount of the ho•estead eze•pticn £I-1B!!-1h~ 

~2~1~~_i§~of a larger tract or trj£ts of land_~Q 

§£leg.J;ion g!_~_h0!!~.2...!!ll~~.!!Jade._g_l!.Q.lh•" 

Section 7. Section 33-113, R.C.!'I. 1947, is a•ecded to 

read as follows: 
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"33-113. Appointaent of appraisers. At the hearing the 

judge may, upon pxoof of the service of a COfJ of the 

petition and notice, and of the fact~ ~tated in the 

petiticc, appoint three disinterested xesidents and 

freeholders of the county tc appraise the Yalue f~!f 

deter•ine the bound~i~ of tbe hoaestead. 1! 4 cla!•aat 

•akes a voluntar1 selecticn at ~__!i~ ___ befor£-__.l;h£ 

~Qi~i!~n!__gf th~__4Rpraisers£ it shAll be effecti~lY! 

after tbeiLAmistwenh_.l;be deter•ipa.l;~_Q!_...!J!L~X1 

shall be bindipg with regaxd tc the executton ip qgestion,• 

Section B. Section 33-115, R.C.I'I. 19q7, is a•ended to 

read as fellows: 

"33-115. Duty of appraisers. They •nst view the 

prewises and apfraise the value thereof, and if the 

appraised value exceeds the hc•e~tead exemption £I_i!_!h~ 

h£!£§~ad_i~~f a larger tract or tracts, they must 

determine whether the land clai•ed can be divided without 

material injury." 

Section 9. Section 33-116, B.C.!!. 19q7, is aaended to 

read as fellows: 

"33-1 16. Be port cf a ffraisers contents. Within 

~~ 12 days after their appoint•ent£ they •ust •aka 'e 

t)>e jei~te -a report in writing to_lb~jy~. vhicb xeport 

Bust show the appraised value~_.l;he bou~g4!ies_f!__.J;he _ _!!~£.!; 

~~~-ih£_hoa£§!~!g_!!2§_if_i!_is larger ~!he hc!~~1!A~~ 
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and their deteraination upon the aatter of a diYisicn of the 

land claiaed." 

Section 10. Section 33-117, E.C.!. 1947, is aaended to 

read as fellows: 

"33-117. Setting apart boaestead. If, froa the report, 

it appears to the judge that the land claiaed can be divided 

without aaterial injury, be aust, by an order, direct the 

appraisers to set off to the claiaant so auch of the land, 

including the residence, as will aaount in value R!_iD-§ii§ 

to the hoaestead exeaption, aud the execution aay be 

enforced against the reaainder of the land.• 

Section 11. section 33-118, B.c.a. 19117, is aaeuded to 

read as follows: 

•33-118. Order directing sale -- when to be aade. If, 

froa tbe report, it appears to the judge that the land 

claiaed exceeds in Yalue the aaount of the hoaestead 

exeaption7 Qk~_the lapd exceeds the aa1iaya acreage and 

that it cannot be divided, he aust aake an order directing 

its sale under execution.• 

Section 12. Section 33-125, H.C.ft. 19117, is aaended to 

read as follows: 

"33-125. naeai eL iaai~f· ••fiaei 11 b2__UL._claia ~ 

boaestead exe1ptiop. ~he hoaestead !~!!£!12~§_!!1-f2[!h 

in t.!lj.§_£haptei aar be clain.L..U.-UL!.!!ll~..!.Jls!!§!!hold!~ 

The phrase "head of a ~ !!Jlusebolg" as used in this 
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ope or acre of the foll9vipg_~{iterit: 

~11L ~ ~ hustand 644 R! wifel ~ \e,et,eE 95 

~itfteE eae ef taea i£ •&ef ie ••• ~a!a ia *'• pas\iaa~BE 

tEaasaetiea. Ia aey !i•ea ••aasaa\iaa w•iah EB!&iE&E aa\iaa 

~ \he •aeai af a fa1ily• tee •••••• whe •••••••••• , .. 

••aasae•iea shall ~e ieeaei Dhe.&-ef ••• faailf" ia E&!&£4 

\a .eat pas\iealaE \&aa&aa$iaa. 

~Jll -...y ~ person who bas attaimed t~e age cf 

.._., ~ years and who actually resides on the praaise&r& 

~Jll ~ ~ person who has residiag on the 

preaises vitb hia or her, ADd uuder his or her care and 

aaiutenance, either: 

~ JAl .._ at! or her aiuor childy or the aiucr 

child of his or her wife or husband7 or foraer wife or 

husband; 

~B4T 1Rl A ~ aiocr grandchild, brother or sister, 

or ainor child of a brother or sister; 

~1~ l. !l father, aother, grandfather, or 

grandmother; 

1~ ~ ~ father, acther, grandfather, or 

grandaotherT of a husband or wife~ or foraer husband or 

wife; 

~ 1~ ~ ~~ unmarried sister, brcther~ oz any 

other of the relatives aentioned in this secticn7 vba have 
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attained the age of aajority and are unable to take care of 

or support theasel•es." 

Section 13. Section 33-126, B.C.ft. 19q7, is aaended to 

read as follows: 

"33-126. Ke4e ei seleetiea ~lectiop of hoaeste!~~-

la~~_!X2£1• Mhen the hoaestead is patt qf a large!-~&! 

o~ tra£!§-2!_land than is ezeapt fto• forced sale as s~ 

hoaestead.a-1J!L~21-A.JH!!lSe-bold aay S!~_eg set i!Eilt! 

~bo1es~2_to which the houseaold is entitled. In order 

to select §Dd ~t apart a hoaestead, the ••••••• •• ••ae• 

head of a ~ household aust execute and acknowledge, in 

the saae aanner as a grant of real property is acknowledged, 

a declaration of hoaesteady and file the saae for record.• 

Section 14. Section 33-127, B.C.!. 1947, is aaended to 

read as follows: 

"33-127. Declaration of hoaestead anst contain 

17 what. The· declaration of howestead aust contain: 

1S ~J1l • ! stateaentT showing that the person aaking it 

19 is the head of a ~ housebol~. If botb spouses join in 

2C the declaration, this fact shall be stated+~ 

21 ~Jll • il stateaent that the person aaking it is 

22 residing en the preaisesT and claims thea as a hoaestead; 

23 

24 

25 

6•J1l • ! description of the preaises; 

~1!1 .. illl estiaate of their actual cash yalue." 

Section 15. There is a new R.C.ft, section that reads 
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as follows: 

Effect of declaration. A declaration and setting apart 

of the hoaestead by the claiaant or by the court operates as 

a relinquish•ent of all right of ho•estead in excess of land 

so partitioned froa the hoaestead and shall be binding on 

the clai•ant and all otbers in priYity vith hi•. The 

claiaant •ay, at any ti•e after the bo•esteaa has been 

designated and set apart in either of t•e aodes pointed out 

in this title, change the boundaries of the howestead ty an 

instru•ent as in cases of set~inq apart t•e boaestead, but 

no such change •ay iapair the rights of parties acquired 

prior to such change. 

Section 16. Bepealer. sections 33-187, 33-108, and 

33-12"• R.C.!. 19q7• are repealed. 

-!nd-
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