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Hotia s, rii o,

INTROTECED BY
BY REQUEST CF

TAE DEPARTMENT OF ¥ATORAL RESQURCES ANL CONSERVATICYN

4 BILL POR AN ACT EBRTITLED: “AH ACT 1T0 ABENT SECIIORS
89--867, 89-875, 89-880, 89-884, B9-B8S, 89-890, 89-892, liD
89-8~100, B.C.M. 1947, OF THE MNONTANA WATER OSE ACT 1I0
CLARIPY DEFINITIONS; TO REDUCE IHE COSI OF SEBVI¥G COPIES OF
PRELININARY DECREES; TO PROVIDE POR THE PRIOCRITY DATIE OF
CERTAIN BREFILED APPLICATIQNS; 10 TERMINATE CERTAIR
ONCORBRECTED APPLICATIONS; TC CLARIFY THE BEFILING OF WOTICES
OF COMPLETION OF SMALL WELLS; TQ PROVIDE FOR TRE FITENSION
OF TINE TC ACT UPOE APPLICRTIONS IN EXTBACEDINARY CASES; TO
PROVIDE THAT AN APPLICANT FOR AN APEROPRIATION OF 10,CC0
ACEBE-FEET A YEAR OR MORE PRGST PHOVE BY CLEAR AND CONVIBCIRG
EVIDENCE THAT THE RIGHTS OF A PRIOR APPROPRIATOR WILL ¥OT BE
ADVERSELY AFFECTED; TO CLARIFY THE PERIODIC REVIEW BY THE
BOARD OF RESERVATIONS CF WATER; TC FBOVIDE “TEAT THE
CEPARTMERT MAY APPBOVE CHANGES IN APPROPEIATICN RIGHTS WITH
CONDITIONS TC PROTFCT OTHEB AEFFROPBIATCBS; AND TO ELIMINATE
THE RIGRT TO APPEAL & FINAL DECISION OF THE DEPARTHEBET 1O

THE BOARL.™

BE IT ENMCTEL BY THE LEGISLATURE OF THE STATE CF NONTANA:

INTRODUCED BILL
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1c 1331701

Section 1. Section 89-867, R.C.M, 1947, is amended to
read as follcws:

ng9_867. Definitions. Unless the context requires
cthervise, in this chapter:

{1) "“vWater™ means all water of the state, surface apd
subsurface, regardless of its character cr =manner of

occurrence, inclauding geothersmal water and__diffuse__surface

Nateg.

(2) ™"Beneficial use™ ameans a use of water fcr the
benefit of the appropriator, other persoms, or the puklic,
including, but not lisited to, agricultural (iaclading stock
vater), domestic, fish and wildlife, ipdustrial, irrigation,
mining, wmunicipal, power, and recreational uses; grovided,
however, that a use of water for slurry to export coal froa
Montana is not a tPeneficial use. Slurry is a mixture of
water and insoluble satter.

{3y ®“Appropriate® =means to divert, impcuond, or
withdraw ({including by stock for stock water} a quantity cf
water, of im the case of a public agency to reserve water in
accordance with section 89-85C.

{4) T"Existing right™ means a tight to the use of water
which would be protected unmder the law as it existed prior
to July 1, 1973,

{5) "Grecundvater"™ means amny wvater beneath the land

surface or bepeath the bed of a stream, lake, reservoir, or
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other body of surface water, and which is not a part of that
surface water,

{6) "“¥ell™ wmeans any artificial cpening cr excavaticn
in the ground, however made, by which grcundwater is scught
or through which it flows wunder natural pressures or is
artificially withdrawn.

(7) ™Permit" means the perait to appropriate issued by
the department under sections B89-88C thrcugh 89-887.

{8) "Certificate™ meaps the certificate cf water right
issued by the departsent under sections 89-879, 89-880(5),
and 89-g88.

{9) "Declaration" means the declaration of am existing
right filed with the department under section 89-872,

(10) "Waste"™ means the unreasconable Jloss of water
through the design [+3 negligent cperatichn of an
appropriation or water distribution facility, cr the
aprlication of water to anything but a bemeficial use,

{11) Bpglitieall—sykdiviedeon MPolitical subdivisico®™

aeans any county, imccrporated city or +tcwn, gpublic
corporaticn or district created pursuant to state 1law, cr
other public body o9of the state empowered to appropriate
water, but not a privete corporation, association, or group.

{12) ®Personr® Eeans an ivdividual, association,
partnership, corporation, state agency, telitical

subdivision, amd the United States or any agency thereof, or
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any_other _entity.

{13) "Cepartment™ aeans the departsent cf natural
rescources and conservation provided for in Title B22,
chapter 15,

{(i4) ™Board™ means the bcard of patural rescurces and
conservation rrovided for in section BZR-1509.

{15) "Act" means the Montana Water Use Act apd any
subsequent amendeents or additicns thereto,®

Sectiom 2. Section 89-875, R.C.M. 1947, is awended to
read as fcllowus:

"89-875, Preliminary decree. {1} Withim a reascnatle
time after the department files with the district ccurt the
material reguired by section B89-874, the court shzll issne a
preliminary decree. The preliminary decree shall be based cun
the data submitted by the departsent and on any additional
data obtained by the court.

{2) The prelisinary decree shall contain the
information, and make the determinaticmns, findings, and
conclusions, required for the final decree aunder secticn
89-877.

(3) The district court =shall send a copy of the
prelisinary decree by-cestified—sail—with——Felturn-—Ecoeipt

requested to the departeent, and the_department shall serve

- by _mail or by personal gservice a_ copy_  of the _prelisinary

decree to each person named in the material subaitted under
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section B9-874 or pamed in the preliminary decree. %he
. all—i ded ) liad 4

The-—e08t6——of~—Railipg—tbe—oepies—shali—be—paid-by-the

dopartment, The depariment shall file proof of service with

the district congt,

{9) & person nased in the waterial or ip the
prelimipary decree may inspect the data upon which the
decree is based at any time, and he say purchase copies of
any of the data.”

Section 3. Section B9-8B0, R.C.%. 1947, is amended to
read as follows:

"89-880., BRight to appropriate — applicaticn for
permit. (1) After July 1, 1973, a person say nct appropriate
water except as provided im this act. A person 1may only
appropriate water §fexr—a] for a beneficial use. A right to
appropriate water may not be acguired by asy cther method,
including by adverse use, adverse possession, prescripticn
or estoppel; the method prescribed by this act is exclusive.

{2) Except as otherwvise provided in subsection (5} of
this section, a person say nct appropriate water or comsence
censtruction of diversion, impcundsent, withdrawal, or
distribution works therefor except by applying f£cxr and
receiving a permit from the departsest. The apglicaticn
shall be made on a fora prescribed by the department. The

department shall wmake the forms available thrcugh its
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offices and the offices of the county clerks amd reccrders.
The department shall return a defective application for
correction or completion together with the reascns for
returning it. An application does not lose priority of
filing because of defects, if the agpplication is ccrrected,
co-pletedrand refiled with the department withim thirty (30}
days after its return to the applicant, ¢r within a further
tise as the department may allow. If ap aprlicaticn is not

corrected _and _completed withinm 30 days cr withip a further

time as the departaent allows, up to_ 6 months, the pricrity

date of the application shall be the date of refilipg the

application with the corrections with the department, _An

application not _ _corrected _withip 6 _months shall _be

terminated,

(3) The Adepartesent nay cease acticn ugcn an
applicaticn for a permit and return it to the applicant when
it firnds that the agplication is not im good faith or does
not shov a bona fide intent to afppropriate water for a
beneficiadl use. An agrlication returned for any cf these
reasons shall be accompanied by a statement cf the reascns
for which it was returpned, and there shall be nc right tc a
priority date based upon the filing of the applicaticn.
Returning am applicationr pursuant to this subsection shall
be deemed a final decision of the departsent.

(4) A perwit issued prior to a final determination of

—6—
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existing rights is provisional ard is subject tc that final
determinatior. The amount cf the appropriation gramted in a
provisional permit shall be reduced cr aodified where
necessary tc¢ protect and guarantee existing rights
determined in the final decree. A perscn may not oktain any
vested right, to an appropriation chbtained under a
provisional persit, by virtue of construction of diversion
works, purchase of equipment to apply water, planting of
crops, or other acticp, where tbe perwit wculd have been
denied or modified¢ if the fipal decree had been available to
the departaent.

{S5) Outside the boundaries of a controlled grcundwater
area, a permit is not required befcre apprepriating
groundvater by means of a well with a msaxzisus yield cf less
than eme—hundeed-{100)} gallons a minute. Within sisey—{603

days of cospletion of the well and approprjaticp _cf the

groundwater for bensficial use, the appropriator shall file

notice of completion on a form provided by the department at
its ocffices and at the offices of the county clerks and
recorders. Upon receipt of the notice, the departsert <shall
automatically issue a certificate of water right. The
original c¢f the certificate shall be senmt to the county
clerk and recorder, in the county where the pcint of
diversion or place of use is located, fcr recordation. The

department shall keep a copy of the certificate in its
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office in Helena. After recordation, the clerk and recorder
shall send the certificate tc the apprcpriator. The date of
filing of the notice of completion is the date cf priority
of the right.

{6} A person who desires to ccnvert a ncnprcductive
0il or gas well tc a water well may do so immediately, but
shall file a aotice of completicn cr apply for a perait,
depending cn the maxiaum yield of the well, as ctherwise
provided im +this act. The date cf appropriation shall be
the date of f£filing the npotice of ccapletica or the
application for a permit.

{7) A person Bmay alsoc appropriate water, without
applying for or prior to receiving a perasit, usder rules
adopted by the board under section 89-869 of this act.”

Section 4. Section B9-BBU4, B.C.H. 1947, is amended to
read as follows:

®89-884., Action on application. (1) The department
shkall grant, demy, or condition an application for a permit
in whole cr in part within one hundred twesnty (12C) days
after the last date of publication cf the nctice of
application if no hearing is held, and within one bundred
eighty (180) days if a hearing is bheld; however, in either

case the timse may be extended upon agreement of the

. applicant, or, in_those cases_where_ap envircnmental impact

statesent must be_prepared or in other extraordinary cases,
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pet-pore—than—thirsy-{340)—days upon order of the department.
If the department orders the time extended it shall serve a
notice of the extension and the reasons therefor by
certified wmail aupon the applicant and each pezsop wko has
filed an objectiom as provided ty section 89-882,

{2) Bowever, an applicaticn say oot be agproved im =&
nodified form cor upon teras, conditicas, or lisitaticns
specified by the department, nor denied, unless the
;pplicant is first granted an opportunity to be heard. If no
objection is filed against the application, but the
department is of the opinion that the applicaticn shculd be
approved in a wmodified form or upon terms, conditicns or
limitations specified by it, or that the applicatiom shounld
be denied, the department shall prepare a statement of its
opinion and the reasons therefor. The department shall serve
a statement of its opinion by certified wmail upom the
applicant, togetber with a notice that the applicarnt may
obtain a hearing by filing a reguest therefor withir thirty
{30) @days after the notice is mailed. The motice shall
further state that the applicatior will be wmodified in a
specified manner, or denied, unless a hearing is regquested.”

Section 5. Section 89-885, HR.C.M, 1947, is amended to
read as fcllowus:

ng89-885, Criteria for issuance of permit. The

department shall issue a permit if:

—9_

18
19
20
21
22
23
24

25

Lc 1331/

{1} there are unapprorriated vaters in the source qt
sepply;

{2) the rights of a prior appropriator will not be
adversely affected;

{3} the propcsed =means of diversion or comstruction
are adeguate;

(4) the proposed use of water is a bemeficial use:

(5] the proposed use will pnot interfere wunreasonably
with other planned uses or developments for which a perait
has been issued or for which water has been reserved;

{6) aa applicant for an agppropriaticn of 30,009

acre-feet a__yeap or _pmcre _ox £ifeeea-4{15) cubic feet per

second or more proves by clear and conviacing evidence that
the rights of a prior appropriator will not be adversely
affected.®

Section 6. Section 89-890, R.C.%. 1947, is amended to
read as follows:

"89-890, Beservation of waters. {1} The state or any
political subdivision or agency thereof, or the United
States or any ageancy thereof, wmay apply to the board to
reserve vaters for existing or future beneficial uses, or to
maintain a winimum flow, level, or gquality of water
throughout the year or at such pericds or for such length cf
time as the board designates.

{2) Upcm receiving am application, the department

-10-
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shall proceed in accordance with sections 89-881 through
89-883. After tke hearing provided in section 89-8B83, the
board shall decide whether tc reserve thke water fcr the
applicant. The department's costs of giving nctice, hclding
the hearing, conducting investigations, and aaking records,
incurred in acting wupon the applicatiocn to reserve water,
except the cost of salaries of the departaent's perscnnel,
shall be paid by the applicant.

{3) The board wmay nmot adopt an crder tésé:ving water
unless the applicant establishes to the satisfactionm of the
board:

(a) the purpose of the reservation;

{t) the need for the reservation;

{c) the amount of water necessary for the purpose of
the reservation;

{d) that the reservation is in the public interest. If
the purpose of the reservaticn requires constructicn cf a
storage or diversion facility, the applicant shall estatlish
to the satisfaction of the bcard that there will be progress
toward completion of the facility and accoaplishment of the
parpose with reasonable 4diligence in acccrdance with anp
established plan.

{4) After the adopticp of ap crder reserving waters,
the department may reject an applicationm and refuse a permit

for the appropriation of reserved waters, or may, with the
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approval of the board, issue the perwmit subject to such
teras and ccrditicns it considers necessary fer the
protecticn of the cbjectives of the reservation.

(5}) A reservatiopn under this section shall date fros
the date the order reserving the wvater is adopted by the
board, and shall pot adversely affect any rights in
existence at that time,

{6) The board shall, periodically but set—tese-than at

least once every tea—4 163 Years, revies existing

reservations to ensure that the objectives of the
reservaticn are being =met. ¥V%here the objectives of the
reservation are not being met, the board say extend, revoke
or modify the reservation."

Section 7., Section 89-892, B.C.B. 1987, is amended to
read as follows:

"§9-892. Changes in appropriation rights. (1) &n
appropriator may not change the place of diversicn, fplace of
use, purpose of use or place of storage except as permitted
under this sectior aad approved by the degartment,

(2) The departwent shall approve the procposed change
if it determines that the proposed change will not adversely
affect the rights of other persons. If the department

determines that the proposed change might adversely affect

- the rights of other perscas, notice of the propcsed change

shall be given ir acccrdance with section 89-B81. If the

—-12-
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department determines that an objection filed by a person
whose rights may be affected states a valid objection to the
provosed changes the department shall hold a hearing tharaon
prior to its approval or denial of the propossd change.
Objections shall meet the requirements of section 83-882{2}+
and hearings shall be held in accordance with section
B9-883.

{3) An appropriator of more than fifteen (15} cubic
feet per second may not change the purpose of use of an
appropriation right from an agricultural use to an
industrial uses

Ih : iec
such termss conditionse restrictionss and limitations it
considers  necessary to protect the rights of other
appropriatorsy _including limitatijons on the  tiwme __for
complation of the changes

15) If _a change is not completed as approved Dy the
department or if the termss conditionss postrictionss and
lipitations of the change approyal are net complied withs
tohe _department mays after npotice _and _opportunjty _for
hegrings require fhe aporopriator 1o show causg why the
change approval shoulgd not be modified or revokeds If _ihe
appropriator fails to show sufficient causgs the department
may modify or reygke the change approval.”

Section 8« Section 89-8-100y ReCeM. 1347¢ is 3mended

—-13-
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to read as follows:

"89-8-100. Hearings——before——board-—- Administrative
Procedure—iet proceedingse tid-k-person—who-+rs-eqgrieved——by
a—-finat——deectsion——of—-the--department--under——thies-—set-is
entit*ed—to-a—heﬂr+ng—befere—the—boafﬂr——h—persaﬂ-desiring—a
hearing-before—the-board-—pursusnt——to——this—-section—-shatd
notify-—the—department—irn-writing-within-ten—t+i6y-days—of—the
final-decisions

+2+ The Montana Adwministrative Procedure aAct {Title
82+ chapter 423 ReCeM. 1947) governs administrative
proceedings conducted under this acty except that the common
law and statutory rules of evidence shall apply only upon
stipulation of all parties to a proceeding."

—End-
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Approved by Committee
on Judieiary
HOUSE BILL ND. 664
INTRODUCED BY DAY
BY REGUEST OF THE
JUDICIARY SUBCOMMITTEE ON MONTANA WATER
BY REQUEST OF

THE DEPARTMENT GF NATURAL KRESOURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND SECTIONS
89-86Te B89-875s B9-8TJs B9-880s 89-884, 89-885y 89-890y
89-892¢ AND 89-8-100y AND 89-8-10Ts ReCeM. 1947+ OF THE
HONTANA WATER USE ACT TO CLARIFY DEFINITIONS: TO REDUCE THE
COST OF SERVING COPLES OF PRELIMINARY DECREES; IO CLARIFY
IHE FINQINGS TO BE MAQE BY THE COQURT IN THE FINAL DECREE: TO
PROVIDE FOR THE PRIDRITY DATE OF CERTAIN REFILED
APPLICATIONS; TO TERMINATE CERTAIN UNCORRECTED APPLICATIONS;
TJ ELRRIF* THE REFILING OF NOTICES OF COMPLETION OF SMALL
WELLS; TO PROVIDE FOR THE EXTENSION OF TIME TO ACY UPON
APPLICATIONS IN EXTRAURDINARY CASES; TO PROVIDE THAT AN
APPLICANT FOR AN APPROPRIATION OF 104000 ACRE-FEET A YEAR OR
MORE HMUST PROVE BY CLEAR AND CONVINCING EVIDENLCE THAT THE
RIGHTS DF A PRIOR APPROPRIATOR MWILL NOT BE ADVERSELY
AFFECTED; TO CLARIFY THE PERIODIC REVIEW BY THE BOARD OF
RESERVATIONS OF WATER; TO PROVIDE THAT THE DEPARTMENT MAY

APPROVE CHANGES IN APPROPRIATICN RIGHTS WITH CONDITIONS TO
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PROTECT OYHER APPROPRIATORS; AND TO ELIMINATE THE RIGHT TO
APPEAL A FINAL DECISIGH OF THE DEPARTMENT TO THE BOARDZ AND
X ALLOW IHE UNITED STAIES J0O APPLY FOR RESERVATIONS OF
HATER.™

Bt 1T ENACTED BY THE LEGISLATURE OF THE STATE DF MONTANA:

Section le Section 89-867s ReCeMe 1947y is amended to
read as follows:

*89-86Te« Definitionse Unless the context requires
otherwises in this chapter:

{1} "Water" means all water of the states surface and
subsurfaces regardless of its character or menner of
occurrences including geothermal water and diffuse surface
watar.

{2) ™Beneficial use® means a use of water for the
benefit of the appropriators other personss or the publice
includings but not Timited tos agricultural {includine stock
water)s domestics fish and wildlifes industriale irrigationsy
minings municipaly powers and recreational wuses; provideds
howevars that a use of water for slurry to export coal from
Montana is not a beneficial usees Slurry is a w®mixture of
water and inscluble matter.

{3) ™Appropriate® means to diverts impounds or
withdraw (including by stock for stock water) a quantity of

watere Or in the case of a public agency to reserve water in

-2- HE 664
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accordence with section 89-890.

(%) ™Existing rignt™ mseans a right to the use of water
which would be protected under the law as it existed prior
to  July ls 1973

(5} "SGroundwater™ means any water beneath the land
surface or beneath the bed of a streams lakes reservoirs or
other body of surface watery and which is not a part of that
surface waters

(6) ™Hell™ means any artificial opening or excavation
in the grounds however mades by which groundwater is sought
or through which it flows under natural pressures or is
artificially withdrawne

{7) "“Permit®" means the permit to appropriate issuved by
the department under sections 89-880 through 89-887.

(¢) ™“Certificate™ means the certificate of water right
issued by the departmant under sections 89-879, 89-880(5)»
and 69-888.

{9) "“Oeclaration® means the declaration of an existing
right filed with the department under section 89-872.

{10) “Waste"™ means the wunreasonable 1loss of water
throuuah the design or neql igent oneration of an
appronriation or water distribution facilitys or the
application of water to anythina but a beneficial usee

(Ll1) “Potiticol®-—subdivision ®Pglitical _subdivision®

means any countys incorporated city or townse public

-3- HB 664
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corporation or district created pursuant to state laws or
other public body of the state empowered to appropriate
waters but not a private corporationy associationsy or qroup.

{12) "Person™ means an individualey associatione
partnerships corporations state agencys political
subdivisions end the United States or any agency thereofs _Or
any other eptitye

{13) "Department® means the department of natural
resources and conservation provided for in Title 82As
chapter 15.

{14) "Board® wmeans the board of natural resources and
conservation provided for in section 82A-1509.

£15) *Act" means the Montana Nater Use Act and any
subsequent amendments or additions thereto.”™

Section 2. Section B89-875¢ ReCasMa 1947y is amended to
read as folltows:

“33—-875« Preliminary decreee {1) Within a reascnable
time after the department files with the district court the
material required by section 89-874y the court shall issue a
preliminary decrees The preliminary decree shall be based on
the data submitted by the department and on any additional
data obtained by the courte.

{2) The preliminary decree shall contain the
infornations and make the determinationss findingss and

conclusionss required for the final decree under section

-G— HB 664
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89-87T.

{(3) The district court shall send a copy of the
preliminary decree by-—-eertified—maii-with-return—receipt
requested to the departments and the department shall _serve
by mwail _or by personal service a copy of the preliminary
gdecree to each person named in the material submitted under
section 89874 or named in the preliminary decree. ¥he
retufn——reeeipt—she}¥-be—appended-to—the—pre++n+nef7—deefees
Fhe-corstys-of—paiting—the-—copies——shaid—be—paid—by——the
depertments Jhe departsent shal) file oroof of service with
the district courte

{4) A person named in the material or in the
preliminary decree may inspect the data upon which the
decree is based at any times and he may purchase copies of
any of the data."

SECTION 3o SECTION 89-877, ReCelMe 1947+ IS AMENDED 1D
READ AS FULLDWS:

wg3-877e Final decree. {1) The court shally on the
basis of the preliminary decree and on the basis of any
hearing that may have been heldy enter a final decree
affirning or modifying the preliminary decreee If no request
for 3 hearing is filed within the time alloweds the
preliminary decree automatically becomes finals and the
court snall enter it as the final decrees

{2) The final decree shall establish the existing

-5= HB 664
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rights and prioritiess of the persons named in the petitions
for tne source or area under considerations

{3) The final decree shall state the findings of facte
along with any conclusions of lawe upon which the existing
rights and priorities of each person named in the decree are
b3seds

{(4) For each person who is found to have an existing
rights the final decree shall state:

{a) the name and post-office address of the owner of
the right;

(b} the amount of waters rate and volumses included in
the right;

{c} the date of priority of the right;

{d) the purpose for which the water included in the
right is used;

{e) the place of use and a description of the land to
wnich the right is appurtenant;

{(f) the source of the water included in the right;

(g} the place and means of diversion;

(h) the approximate time during which the water is
used each year;

(i) any other information necessary to fully define
the nature and extent of the righte.

{5y The final decree in each existing right

determination is final and conclusive as to 3ll existing
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riahts in the source or area under consideratione After the
final decree there shall be no existing rights to water in
the area or source under consideration except as stated in
the decree."™

Section % Section 89-880s ReLMe 1947y is amended to
read as follows:

"89-g80. Right to appropriate -— application for
permite (1) After July ls 19739 3 person may not appropriate
water except as provided in this act. A person may only
appropriate water ffor-aj for a beneficial use. A right to
appropriate water may not be acquired by any other methode
including by adverse uses adverse posseésion' prescription
or estoppel; the method prescribed by this act is exclusive.

{2) Except as otherwise provided in subsection (5) of
this sectione a person may not appropriate water or commence
construction of diversions impoundments withdrawals or
distribution works therefor except by applyina for and
receiving a permit from the decartment. The application
shall be made on a form prescribed by the department. The
department shall make the forms available through its
offices and the offices of the county clerks and recorderse
The department shall return a defective aoplication for
correction or completion together with the reasons for
returning ite An application does not lose priority of

filina because of defectss if the application is correcteds
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completed and refiled with the department within thirty (30)
days atter its return to the applicanty or within a further
time as the department may allow. I1f an agpplicatiop.is not
corrected and completed within 30 days or within _a further
time _as the department allowss up to & 18 monthss the
priority date of the application _shall be the —date _of
refiling _the application with the corrections _with the
departments Ao application not corrected within ¢ 18 montbs
shal] be terminateds

{3) The department may cease action upon an
applicotion for a permit and return it to the applicant when
it finds that the application is not in good faith or does
not show a bona fide intent to appropriate water for a
peneficial usee AN application returned for any of these
reasons shall be accompanied by a statement of the reasons
for wnhich it was returneds and there shall be no riaht to a
priority date based upon the filino of tne applicationa
Returning an application pursuant to this subsection shall
be deemed a final decision of the department. ‘

(4) A permit issued prier to 2 final determination of
existino rights is provisional and is subject to that final
deterainatione The amount of the approoriation granted in a
provisional permit shall be reduced or modified where
nacessary to orotect and quarantee existina rights

deternined in the final decree. A person may not obtain any
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vested rights to an appropriation obtained under a
provisional permits by virtue of construction of diversion
workss purchase of equipment to apply wateres planting of
cropsy or other actions where the permit wouid have been
denied or modified if the final decree had been available to
the department.

(5} Outside the boundaries of a controlled groundwater
areas a permit is not reﬁuired before appropriating
groundwater by means of 2 well with a maxisum yield of less
than one-~hundred-{100% gallons a minute. Within sixey—{60¥y
days of completion of the well and appropriation of the
groundwater for begeficial uses the appropriator shall file
notice of completion on a form provided by the department at
its offices and at the offices of the county clerks and
recorders. Upon receipt of the notices the department shall
automatically issue a certificate of water righte The
original Aof the certificate shall be sent to the county
clerk and recordery in the county where the point of
diversion or place of use is locatede for recordation. The
department shall keep a copy of the certificate in its
offica in Helenas. After recordations the clerk and recorder
shall send the certificate to the apprepriatore The date of
filing of the notice of completion is the date of priority
of the righte

(6} A person who desires to comrvert a nonproductive
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oil or gas well to a water well may do so immediatelys but
shall file a3 notice of completion or apply for a permity
depending on the maximum vyield of the welly as otherwise
provided in this acte The date of appropriation shall be
the date of filing the notice of completion or the
application for a permite

{7} A person may also appropriate waters without
applyina for or prior to receiving a permite under rules
adopted by the board under section 89-869 of this acte"

Section 5« Section B9-884&y RelLeMa 194T» is amended to

read as follows:

»g§9-884. Action on applications (1} The department
shall grants denys or condition an application for a permit
in whole or in part within one hpndred twenty {120) days
after the last date of publication of the notice of
application if no hearing is helds and within one hundred
eighty {(180) days if a hearing is held; howevery in either
cas2 the time may be extended wupon agreement of the
applicante ore in thase cases where an eovironmental _impact
statement eust be prepared or in other extraordinary casess
not-more—than—thirty—{368)-days NOT MORE THAN 60 LAYS upon
order of the departmente If the department orders the time
extended it shall serve a notice of the extension and the
reasons therefor by certified mail upon the applicant and

each person who has filed an objection as provided by
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section B89-882.

(2) Howevers an application may not be aporoved in a
modified form or upon termss conditionses or ?limitations
specified by the departments nor denieds unless the
applicant is first granted an opportunity to be hearde If no
objection is filed against the applications but the
department is of the opinion that the application should be
approved in a modified form or upon termss conditions or
limitations specified by ite or that the application should
be denieds the department shall prepare a statement of its
opinion and the reasons therefor. The department shall serve
a statement of its opinion by certified mail upon the
applicanty together with a notice that the applicant may
obtain a hearing by filing a request therefor within thirty
{30) days after the notice is mailede The notice shall
further state that the appltication will be modified in a
specified mannery or denieds unless a hearing is requestede™

Section 6. Section 89-885¢ ReCeMs 1947y is amended to
read as follows:

"59-885. LCriteria for issuance of per&ite The
deparcment shall issue a permit ifs:

(1) there are unappropriated waters in the source of
supply;

{2} tne rights of a prior appropriator will not be

adversely affected;
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{3} the proposed means of diversion or construction
are adequate;

{4) the proposed use of water is a beneficial use;

(5) the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit
has been issued or for which water has been reserved;

{6) an applicant for an appropriation of 102000
acre-feet a year or more or $f+feeen~—$t15¢ cubic Ffeet per
second or more proves by clear and convincing evidence that
the rights of a prior appropriator will not be adversely
affectedas™

Section T« Section B89-890s ReCeMe 1947+ is amended to
read as follows:

"E9~-H90e Reservation of waters. (1) The state or any
political subdivision .or agency thereofs or the United
States or any agency thereofy may apply to the board to
reserve waters for existing or future beneficial usess or to
maintain a minimum flows levely or quality of water
throughout the year er at such periods or for such length of
time as the board designatese

{2) Upon receiving an applications the department
shall proceed in accordance with sections 89-881 through
B9-883. After the hearing provided in section 89-8B3y the
board shall decide whether toe reserve the water for the

applicante The department's costs of giving notices holding
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the hearings conducting investigationss and wmaking recordsy
incurred in acting upon the application to reserve waters
except the cost of salaries of the department*s personnel,
shall be paid by the applicante

(3) The board may not adopt an order reserving water
uniess the applicant establishes to the satisfaction of the
board:

{a) the purpose of the reservation;

{(b) the need for the reservationg _

{c) the amount of water necessary for the purpose of
the raservation;

(d} that the reservation is in the public interest. If
the purpose of the reservation requires construction of a
storage or diversion facilitys the applicant shall establish
to the satisfaction of the board that there will be progress
toward completion of the facility and accomplishment of the
purpose with reasonable diligence in accordance with an
established plane

{4} After the adoption of an order reserving waterss
the department may reject an application and refuse a permit
for the appropriation of reserved watersy or mays with the
approval of the boardes issue the permit subject to such
terms and conditions it considers necessary for the
protection of the objectives of the reservation.

{5) A reservation under this section shall date Ffrom
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the date the order reserving the water is adopted by the
boards and shall not adversely affect any rights in
existence at that time.

(6} The board shalls periodically but not-tess—then at
least  _ongce every ten———{104 yearss review existing
reservations to ensure that the objectives of the
reservation are being set. Where the objectives of the
reservation are not being mets the board may extends revoke
or modify the reservation."

Section 8. Section B89-892y RaleMe 1947, is amended to
read as follows:

*89-892. Changes in appropriation rightss (1) An
appropriator say not change the place of diversions place of
uses purpose of use or place of storage except as permitted
under this section and approved by the departaente

{2) The department shall approve the proposed change
if it determines that the proposed change will not adversely
affect the rights of other personse If the department
deterzines that the proposed change might adversely affect
tne riaghts of other personss notice of the proposed change
shall be given in accordance with section 89-88l. If the
department determines that an objection fFiled by a person
whose rights may be affected states a valid objection to the
proposed changes the department shall hold a hearing thereon

prior to its approval or denial of the proposed change.
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Objections shall meet the requirements of section H9-882(2)s
and hearings shall be held in accordance with section
89-883.

{3} An appropriator of more than Ffifteen (15} cubic
feet per second may not change the purpose of use of an
appropriation rincht from an agricultural use to an

industrial uses

limitotions _of the change approval are not complied withs
the departsent may. after notice .and _opportunity for
heariongs _require the apprapriator to. show cause wby the
change aparowal should oot be modifjed or revokeds If the
appropriator fails to show sufficiept couses the depariment
may modify or revoke the change approvale®

Section 9. Section 39-B~100+s ReleMe 1947y is amended
to read as follows:

"§9-8~100« Hearings——before-—board-——— Administrative
Procedure—het proceedingse tiy-A—person-who—is—eqgarieved-—hby

a-—finet-—decision-—of-—the-—department——under——this——act—is
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entitted-to-a—hesring-before-the-hoerde—A-persomdesiring-o
hearing-before-the-bosrd-—-pursuant——to——this-—section—shati
notify-the—departsent—in—writing-within-ten-ti168)-deys-of-the
finat-decisions

t+24 The Montana Administrative Procedure Act {Title
82y chapter &2y RelCeMes 1947) governs  administrative
proceedings conducted under this acte except that the comsmon
lJaw and statutory rules of evidence shall apply only upon
stipulation of all parties to a proceedinge."

SECTION 10e SECTION 89-8-X07s ReloeMe 1947e IS AMENDED
I0Q READ AS FOLLOWS:

"§9-8—107« Reservationss. The department may apply for
reservations and shalle as rapidly as possibles assist other
approsriate state agencies and political subdivisions in
applyin? for reservations within the basin. Fhe-tnited
States-or—any-agency-thereof-may-not—epply—for—a—reservetion
of—water—in-the-basin—under——section——089-896v~——ReEwMe——194Fy
untit-—the—-requivrenents-of-section-3-f89-8-1853-of -this-mect
are-m=ty Particul>sr emphasis shali be given to aoplications
to reserve water for agriculturaly municipale and minimum
flow .urposes for the protection eof existing riohts and
aquatic Vifes®

-End-
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HOUSE BILL NOe 664
INTRODUCED BY DAY
BY REQUEST GF THE
JUDICYARY SUBCOMMITTEE ON MONTANA WATER
B8Y REQUEST OF

T4k LEPARTYMENT OF NATURAL RESOURCES AND CONSERVATIGN

A BILL FOR AN ACT ENTVITLED: "AN ACT TO AMEND SECTIONS
B9-86T+ B9-BTSe B2-8B7Ts 89-880+ B9-BB84y HI-835, 89-890s
89-B92+ ANB 89-8-100s AND 89-8-107s ReCeMe 1947y OF THE
HONTANA WATER USE ACT YO CLARIFY DEFINITIONS; TO REDUCE THE
COST JF SERVING CUPIES DOF PRELIMINARY DECREES; 10 _CLARIFY
IHE FINDINGS YO BE MADE DY JTHE COURY IN THE FINAL DECREE: TO
PROVIDE FOR THE PRIGRITY DATE OF CERTVAIN REFILED
APPLICATIONS: TO TERMINATE CERTAIN UNMCORRECTED APPLICATIONS:
T3 CLARIFY THE REFILING OF NOVICES OF COMPLETION OF SHMALL
WELLS; TO PROVIDE FOR THE EXVENSION OF TIMe TO ACT UPON
APPLILATIONS IN EXTRAURDINARY CASES; TO PROVIDE THAT AN
APPLICANT FOR AN APPROPRIATION OF 104000 ACRE—FEET A YEAR OR
MORE AUST  PROVE BY CLEAR AND CONVINCING EVIDENCE THAT THE
RIGHTS OF A PRIOR APPROPRIATOR WILL NOT BE ADVERSELY
AFFECTED; TO CULARIFY THE PERIODIC REVIEW 8Y THE BDARD OF
RESEAVATIONS JF WATER; TO PROVIDE THAT THE ODEPARTMENT MAY

APPROYE UHANGES 1IN APPROPRIATIGOR RIGHTS WITH CUNDITIONS TO
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PROTECT OTHER APPROPRIATORS; AN® TO ELIMINATE THE RIGHT TO
APPEAL A FINAL DECISICN OF THE DEPARTMENT TO THE BOARD3:_AND
Xd ALLOUA THE UNITED STATES JO APPLY FOR. RESERVATIONS OF
HATIER.®

Be IT €NACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section lsa Section 89-B6Ts RelsMe 1947y is amended to
read as follows:

*89-867« Definitionses Unless the context requires
ctherwises in this chapter:

(1) “Water™ means all water of the states surface and

subsurfaces regardless of its character or manner of

occurrences including geothermal water and diffuse surface

watar.

{2) "Beneficial use™ means a use of water for the
benefit of the appropriators other personss or the publicy
includinge but not limited tos aaricultural (including stock
water)s domesticy fish and wildlifes industrialey irrigations
minings municipals powers and recreational uses; provideds
howevars that a use of water for slurry to export coal from
Montana is not a beneficial use« Slurry is a wmixture of
water and insoluble matter.

(2) ™Appropriaten means to diverty impounds or
withdraw (including by stock for stock water) a quantity of

watere or in the case of a public agency to reserve water in
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accordance with section §9~890.

{#) “Existing rignt™ means a right to the use of water
which would be protected under the law as it existed prior
to July ls 1973.

(5) ™Groundwater™ means any water beneath the land
surface or beneath the bed of a streamy lakes reservoire or
other body of surface waters and which is not a part of that
surface waters

(6) ™Well™ means any artificial opening or excavation
in the grounds however mades by which groundwater is sought
or through which it flows under natural pressures or is
artificially withdrawn.

(7} "Permit® means the permit to appropriate issued by
the department under sections 89-880 through 89-887.

(8) "Certificate®™ means the certificate of water right
issued by the departmant under sections 89-819s 89—8B0(S)»
and 6Y-888«

{9} *#leclaration™ means the declaration of an existing
right filed with the department under section B9-872e

{10) “Waste® means the unreasonable 1loss of water
throudh the design or negl igent oneration of an
appropriation or water distribution facilitys or the
application of water to anythina but a beneficial usee.

{11} “Potitical®—subdiviesion ™Political _subdivision®™

means any countys Kincorperated city or towns public

—-3~- HB 664

10
11
12
13
14
1s
1s
17
18
19
20
21
22
23
24

25

HB 0664702

corporation or district created pursuant to state laws or
other public body of the state ewpowered to appropriate
waters but not a private corporationy associations or qroups

{12} “Person® means an individualy associations
partnzrshipe corporations state agencys political
subdivisiony snd the United States or any agency thereofs _gr
any other eptitye

{13) "“Department® means the department of natural
resources and conservation provided for in Title B2Ay
chapter 15e

(14) “Board™ means the board of natural resources and
conservation provided for in section 82A-1509.

(15) "Act" means the Montana WNWater Use Act and any
subsequent amendments or additions thereto."

Section 2« Section B89-B75¢ ReCeMa 1947y is amended to
read as follows:

"83-875« Preliminary decree. {1) Within a reasonable
time after the department files with the district court the
material required by section 89-874s the court shall issuera
preliminary decree« The preliminary decree shall be based on
the data submitted by the department and on any additional
data obtained by the court.

{2) The preliminary decree shall contain the
informations and make the determinationss findingss and

conclusionss required for the final decree under section
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89-877.

{3) The district court shall send a copy of the
preliminary decree by-——certified-—mairt-with-return—receipt
requested tc the departmenty and the depertment shall serve
by mai} _or by persgpal service a copy of the preliminary
decree to each person named in the material submitted under
section 89-374 or named in the preliminary decree. ¥Fhe
fetufn—-receipt—she%%—be~eppeﬂdeﬂ-to—the—pre++m+nsfy—decfeec
Fhe-costs—of-—maii+tng—the——copires——shati-——be-—-paird-—by-—the
departments JThe departpent shall file proof of service with
the district courte

{4) A person named in the material or in the
preliminary decree may inspect the data wupon which the
decrez is based at any times and he may purchase copies of
any of the datae®™

SELTION 3o SECTION 89-871s HeleMe 1957s IS AMENDED T0
BEAD AS FULLOWS:

M49-87T7e Final decree. {1} The court shally on the
basis of the preliminary decree and on the basis of any
hearing that may have heen helds enter a final decree
affirning or modifying the preliminary decrees. If no request
for a hearing is filed within the time alloweds the
prelimipary decree automatically becomes finals and the
court snall enter it as the final decrees

(2) The final decree shall establisn the existing
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rights and corioritiess of the persons named in the petitione
for tne source or area under coensideratione

{3) TYhe final decree shall state the f{ndinqs of facts
along with any conclusions of lawe upon which the existing
rights and priorities of each person named in the decree are
naseda

(#) For each person who is found to have an existing
righty the final decree shall state:

{a} the name and post-office address of the owner of
the right;

(b) the amount of waters rate and wolumes included in
the right;

(c)} the date of priority of the right;

{d) the purpose for which the water inciuded in the
right is used;

(e} the place of use and a description of the land to
wnich the right is appurtenant;

{f#) the source of the water included in the rignht;

(¢} the place and means of diversion;

{h} the approximate time during which the water is
used each year;

(i) any other information necessary to fully define
the nature and extent of the Tights

(>} The final decree in each existinng riqght

datermination is final and conclusive as to all existina
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rights in the source or area under consideration. After the
final decree there shall be no existing rights to water in
the area or source under consideration except as stated in
the decree.%

Section 4. ‘Section B89-880s ReCeMs 1947, is amended to
read as follows:

“89-880. Right to appropriate -— application for
permite {1) After July 1y 1973y a person may not appropriate
water except as provided in this acte. A person may only
appropriate water fFer—ej for a beneficial use. A right +to
appropriate water may not be acquired by any other methods
including by adverse uses adverse pcsseésion. prescription
or estoppel; the method prescribed by this act is exclusives

{2) Except as otherwise provided in subsection [5) of
this sections a person may not appropriate water or commence
construction of diversions impoundments withdrawals or
distribution works therefoar except by applying for and

receiving a permit from the devartment. The application

shall be wmade on a form prescribed by the department. The

department shall make the forms available through its
offices and the nffices of the county clerks and recorderss
The department shall return a defective application for
correction or completion together with the reasons for
returning ite An application does not 1Jose priority of

filinn because of defectss if the application is correcteds
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completed and refiled with the department within thirty (30)
days after its return to the applicants or within a Ffurther
time as the department may allow. Jf an application js not
corrected and completed within 30 days or withino a further
time _as _tpe department _allowse —up _te £ 1ld donthss the
priority date of the _applicatjon shall be. the _date of
refiling the application with the corrections with the
departments. An application not corrected within & 1¢ ponths
shall be terminateds.

{3) The department may cease action upon an
application for a peraft and return it to the applicant when
it finds that the application is not in good faith or does
not show a bona fide intent to appropriate water for 2
beneficial use. An application returned for any of these
reasons shall be accompanied by a statement of the reasons
for which it was returneds and there shall be no right to a3
priority date based upon the filing of tne application.
Returning an application pursuant to this subsection shall
be deemed a final decision of the departments .

{4} A permit issued prior to 2 final determination of
existino rights is provisional and is subject to that final
daterminations The amount of the appropriation granted in a
provisional permit shall be reduced or modified where
neacessary to protect and quarantee existino rights

deternined in the fina! decrees A person may not obtain any
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vested rights to an appropriation obtained wunder a
provisional permits by virtue of construction of diversion
workss purchase of ejuipment to apply watere planting of
cropss or other actions where the permit would have been
denied or modified if the final decree had been available to
the departmente.

{£) ULutside the boundaries of a contrelled groundwater
aresy a permit is not required before appropriating
groundwater by means of 2 well with a maximua yield of less
than one-—hundred—-+1004 2allons a minutee. Within s¢ety—60+
days of completion of the well and  appropriatjon af _the
groundwater foy bepeficial uses the appropriator shall file
notice of completion on a form provided by the departaent at
its offices and at the offices of the county clerks and
recorderse Upon receipt of the noticey the department shall
autom=tically issue & certificate of water rightes The
originai 'of the certificate shall be sent to the county
clerk and recordery in the county where the point of
diversion or place of use is locatedsy for recordations The
department shall keep a copy of the certificate in its
offic: in Helena«. After recordationes the clerk and recorder
shall send the certificate to the apprepriator. The date of
filina of the notice of completion is the date of priority
of thz righte

{6} A person who desires to convert & nonproductive
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ail or gas well to a water well may do so immediatelys but
shall file a notice of completion or apply for a permity
dependine on the maximum vyield of the wells as otherwise
proviged in this acte The date of appropriation shall be
the date of filing the notice of completion or the
application for a permitae

(T} A person may also appropriate waters without
applyina for or prior to receiving a permits under rules
adopted by the board under section 89-869 of this acte"

Section 5. Section 59-88%4y ReCeMs 1947: is amended to

read as follows:

"89-88%. Action on application. (1} The department
shall grants denys or condition an application for a permit
in whole or in part within one hundred twenty (120) days
after the Jast date of publication of the notice of
application if no hearing is helds and within one hundred
eighty (180) days if a hearing is held; howevers in either
casz the time wmay bz extended upon anreement of the
applicante ores in those cases where an environmental _impact
stotepent  must De prepared or in gther extraordin;ry casess
not-mare—than—thirty—{38y-days NOT MORE THAN 60 LAYS upon
order of the departmente If the department orders the time
extenoed it shell serve a nntice of the extension and the
reasons therefor by certified mail upon the applicant and

each persen who has filed an objection as provided by
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section 89-882.

{<) Howevers an application may not be approved in a
modified form or wupon termss conditionss or limitations
specified by the departments nor deniedsy unless the
applicant is first granted an opportunity to be heard. If no
objection is filed against the applications but the
department is of the opinion that the application should be
asproved in a modified form or upon termsy conditions or
Timitations specified by ite or that the\application should
be denieds the department shall prepare a statement of its
opinion and the reasons therefore. The department shall serve
a statement of its opinion by certified mail upon the
applicante together withh @ notice that the applicant may
obtain a hearing by filing a request therefor within thirty
{30) days after the notice is mailede The notice shall
further state that the application will be modified in a
specified mannery or deniedy unless a hearing is requesteda®

Section 6e Section 89-885s ReleMe 1947y is amended to
read as follows:

u59-885e Criteria for issuance of permits The
department shall issue a permit if:

(1) there are unappropriated waters in the source of
supplyi

{2) the rights of a prior appropriator will not be

adversely affected;
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{3) the proposed means of diversion or construction
are adequate;

{4#) the propocsed use of water is a beneficial uses;

{5} the gproposed use will not interfere unreasonably
with otner planned uses or developments for which a permit
has been issuved or for which water has been reserved;

{6) an applicant for an appropriation of 102000
acre—feet a year or more or fifeteen——€15% cubic feet per
second or more proves by clear and convincing evidence that
the rights of a prior appropriator wilil not be adversely
affecteds®

Section T« 5Section 89-890y ReCeMe 1947+ is amended to
read as follows:

*£9-690. Reservation of waters. (1)} The state or any
political subdivision or agency thereofs or the United
Statec or a2ny agency thereofs may apply to the bdoard to
reserve waters for existing or future beneficial usess or to
maintain a minimum flows Jleveley or gquality of water
throughout the year or at such periods or for such length of
time as the board designates.

{£) Upon receiving an applications the department
shall -.proceed in accordance with sections 89-881 through
83-883. After the hearing provided in section 389-3883y the
board shall decide whather to reserve the water for the

applicante The departaent®s costs of giving notices holding
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the nearings conducting investigationss and making recordse
incurred in acting upon the application to reserve waters
except the cost of salaries of the department's personnels
snall be paid by the applicante

{3) The board may not adopt an order resarving water
unless the applicant establishes to the satisfaction of the
board:

{a} the purpose of the reservation;

{b)} the need for the reservation;

{c) the amount of water necessary for the purpose of
the reservation;

{d} that the reservation is in the public interests If
the vpurpose of the reservation requires construction of a
storage or diversion facilitys the applicant shall establish
to the satisfaction of the board that there will be progress
toward completion of the facility and accomplishment of the
purpose Qith reasonable diligence in accordance with an
established plan.

{4) After the adoption of an order reserving waterss
the department may reject an application and refuse a perait
for the appropriation of reserved waterss or mays with the
approval of the boards issue the permit subject to such
terms and conditions it considers necessary for the
protection of the objectives of the reservation.

(5} A reservation under this section shall date from
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the date the order reserving the water is adopted by the
boarde and shall not adversely affect any rights in
existence at that time.

{6} The board shalls periodically but not-}ess—than gt
least _opce every ten——-¢10% yearsy Teview existing
reservations to ensure that the ob jectives of the
reservation are being met. Where +the objectives of the
reservation are not being mets the board may extends revoke
or modify the reservation."

Section 8. Section 89-892y RelaMe 1947y is amended to
read as follows?

*89-892. Changes in appropriation rightse. (1) An
appropr iator may not change the place of diversions place of
usey purpose of use or place of storage except as permitted
under this section and approved by the departmente.

{z) The department shall approve the proposed change
if it determines that the proposed change will not adversely
affect the rights of other persons. If the department
determines that the proposed change might adversely affect
the riahts of other personss notice of the proposed change
shall te given in accordance with section B9-38le. If the
department determines that an objection filed by 2 person
whose rights may be affected states a valid objection to the
proposed chancey the ‘jepartment shall hold a hearing thereon

prior to its approval or denial of the proposed changee
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Ubjections shall meet the requirements of section 89-882(2)s
and hearings shall be held in accordance with section
89-883.

(3) An appropriator of more than fifteen (15) cubic
feet per second may not change the purnose of use of an
appropriation rinsht from an agricultural use to an
industrial uses

{4) _The department may approve a change subject to
Such Lermss conditionss restrictionse and limitations jt
tonsiders _pecessary to  protect the rights of other
completion of the changes

{5) If a change _is not cospleted as aporoved by the
department or if the termse conditionss _restrictionss .and
limitotions of the chapge approval are pot complied withs
the department gpays after _notice —and opportunity for
beariggs _require the appropriator to spow cause why the
change approwval should not be modified or reyokeds If _the
appropriator fails to show sufficient causes the department
may modify or revoke the change approvals®

Section J. Section 39-8-100s ReCeMe 1947y is amended
to reac as follows:

#§9-~8-100e Heoringe——before-——poard——— Administrative
Preoecedure-Act proceedings. tHy-A-persen-who-+9—agarieved——by

a-—finol-——decision——of--che——department——dnder——this—-act—+s
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entitied-to—a-heering-before—the-boards——A-person—desiring-»
heerina-before—the—board--pursuant——to——this--section—shalt
notify-the—department-—+r—-writing-within-ten—{tioy~days—-of—the
finat-decisiony

+24 The Montana Administrative Procedure Act {Titla
82y chapter 42y ReleMe 1947) governs  administrative
proceedings conducted under this acts except that the common
law and statutory ruies of evidence shall apply only upon
stipulation of all parties to a proceeding."

SECTION 10e SECTION 89-8-10T7e ReCeMe 1947s IS AMENDED
IQ READ AS FOLLOWS:

*“89-8~107« Reservationse The department may apply for
reservations and shalle as rapidly as possible, assist other
approoriate state agencies and political subdivisions in
applying for reservations within the basine. ¥Fhe—tnited
Stater—ar-any-anency—-thereof-may-not-appty-for—a-reservation
of-water—in—the-basin—under—-—section--09-690y—RwExMvr— 194+
unti+i-—the-—requirements—of-section-3-F8§9-6-1853-of-this-act
are-msty Particul>r enphasis shall be given to applications
to reserve water for agriculturals municipals and minimum
flow ,urposes for the usrotection of existing riohts and
aquatic lifes®

-End-
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March 17, 1977

STANDING COMMITTEE REPORT ' .
Senate Committee on Agriculture, Livestock & Irrigation

That House Bill No. 664 be amended as follows:

1. Amend title, page 2, line 4.

Following: "WATER"

Insert: ", and providing attorney fees to prior appropriators who object
to the issuance of a water use permit whenever the permit application
is denied"

2. Amend page 11.

Following: line 17

Insert: "Section 6. There is a new R.C.M. section numbered 89-884.1
that reads as follows:

"89-884.1. Recovery of attorney fees when application denied.
(1) If an application for a permit is denied, the applicant shall pay
the reasonable attorney fees of any prior appropriator who objected to
the application and was represented by an attorney at the hearing.

(2) The amount of the fee recoverable under subsection (1) shall be
determined by the department after the hearing. The department shall

notify both the applicant and the objector of the amount. The award of

attorney fees under subsection (1) is a final action of the department
and may be appealed to the district court.

(3) If an applicant appeals a denial of a permit to the
district court and the denial is sustained, the district court
may award reasonable attorney fees to any prior appropriator
who objected to the application and was represented by an attorney
in the court action.”

Renumber: all subsequent sections
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March 21, 1977

SENATE
COMMITTEE OF THE WHOLE

That House Bill No. 664 be amended as follows:

1. Amend page 2, section 1, line 13.
Following: "and"
Insert: "“excepting”

2. Amend page 16, section 10, line 19.

Following: '"metes"

Insert: "The United States or any agency thereof may apply for
reservation of water in the basin under section 89-890, R.C.M.
1947, for beneficial use of that water in the State of Montana."
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HOUSE BILL NO. 664
INTRODUCED BY DAY
BY REQUEST OFf THE
JUDICIARY SUBCOMMITTEE ON MONTANA WATER
BY REQUEST OF

THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

A BILL FOR AN ACT ENTIFLED: ™AN ACT TO AMEND SECTIONS
89-867y 89-875y 29-B1Is B89-880s B9-884y B9-885s 89-890,
89-892y ANB 89-8-10Cy AND B9-8-107s ReCeMs 194T+ OF THE
MONTANA MWATER USE ACT TO CLARIFY DEFINITIONS; TO REDUCE THE
COST OF SERVING COPIES OF PRELIMINARY DECREES; 10 CLARIFY
IHE _FINDINGS YO BE MADE BY THE COURT JN THE FINAL ORCREE:D TO
PROVIDE FOR THE  PRIDRLITY DATE OF CERTAIN REFILED
APPLICATIONS: TO TERMINATE CERTAIN UNCORRECTED APPLICATIONS;
TO CLARIFY THE REFILING OF NOTICES OF COMPLETION F SHALL
WELLS; TO FPROVIDE FOR THE EXTENSION OF TIME TG ACT UPGN
APPLICATIONS IN EXTRAORDENARY CASES; TO PROVIDE THAT AN
APPLICANT FOR AN APPROPRIATION OF 104000 ACRE-FEET A YEAR OR
MIRE ~UST PROVE BY CLEAR AND CONVINCING EVIDENCE THAY THE
RIGHTS DOF A PRIDR APPRGPRIATOR WILL NOT BE ADVERSELY
AFFECTED; TG CLARIFY THE PERIODIC REVIEW BY THE BOARD OF
RESERVATIONS OF WATER; TOU PROVIDE THAT THE DEPARTMENT MAY

APPROVE CHANGES IN APPROPRIATICN RIGHTS WITH CONDITIONS TO
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PROTELT OTHER APPROPRIATORS; ANB TO ELIMINATE THE RIGHT TO
APPEAL A FINAL DECISION OF THE DEPARTMENT TO THE BOARD;_AND
Y0 ALLON THE UNITED STATES TO APPLY FOR RESERVATIONS OF
WATER, _AND PROVIDING _ATIORNEY FEES JO PRIOR APPROPRIATORS
AH0 ORJECT TO THE 1SSUANCE OF A WATER USE PERMIT WHENEVER
TdE PERMIT WHENEVER THE PERMIT APPLILATION IS DENJIED."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 89-867+ ReCeMe 1947y is amended to
read as follows:

"89-867« Definitionse Unless the context requires
otherwises in this chapter:

{1} *"Water" means all water of the states surface and
subsurfacey regardless of its character or wanner of
occurrencey including geotherma) water and EXCLEPTING diffuse
surface water.

{2) “Beneficial use®™ means a use of water for the
benzafit of the appropriators other personss or the publicse
includinags but not limited tor agricultural (including stock
waterts domestice fish and wildlifey industrialy irrigations
mininds municipaly oowers and recreational uses; provideds
howevery that a use of water for slurry to export ccal from
Montana is not a beneficial uses Slurry is a mixture of
water and inscluble mattere

{3) "aAppropriate"™ means to diverts impounds or

== HH 664
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withdraw (including by stock for stock water) a gquantity of
wateres or in the case of a public agency to reserve water in
accordance with section B89-890.

{#) "Existing right™ means a right to the use of water
which would be protected under the law as it existed prior
to July ls 1973

{5) "“Groundwater™ means any water beneath the land
surface or beneath the bed of a streams lakey reservoires or
other body of surface waters and which is not a part of that
surface waters

{6) “Well" means any artificial opening or excavation
in the grounds however mades by which groundwater is sought
or through which it flows under natural pressures or is
artificially withdrawn.

(7} "Permit" means the permit to appropriate issued by
the d=partment under sections 89-880 througnh 8§9-8B7.

{8) ®Certificate™ means the certificate of water riaht
issued by the department under sections 89-§79y B89-580(5),
and 39-888.

(?) *"Declaration™ means the declaration of an existing
right filed with the department under section 89-us72.

(10} "waste" means the unreasonable loss of water
throush the design or negl igent operation of an
appropriation or water distribution facilityy or the

application of water to anything but a beneficial use.
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{11) “Poattti+cald-—-subdiviston "Politicagl subdivision®
means any countys incorporated city or towns public
corporation or district created pursuant to state laws or
other public body of the state empowered to appropriate
watery bDut not a9 private corporations associations or groupe

{i2) "Person® npeans an individuals associations
partnershipy corporations state agencys political
subdivisions and the United States or any agency thereofs_or
any gther entity.

{13) "“Departaent™® means the department of natural
resources and conserv..:ion provided for in Title B82As
chapter 15.

{14) ®"Board™ means the board of natural resources and
conservation provided for in section BZA-1509.

{15) "Act™ means the Montana Water Use Act and any
subsequent amendments or additions thereto.”

3ection 2. Section B9-875s ReleMe 1947y is amended to
read as follows:

*39-875« Preliminary decrees« {l)} Within a reasonable
time after the department files with the district court the
material required by section £9-8T4y the court shall issue a
preliminary decree. The preliminary decree shall be based on
the data submitted by the department and on any additional
data obtained by the court.

{2} The preliminary decree shatl contain the

g HB 66%
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informations and make the determinationss findingss and
conclusionsy required for the final decree under section
B9-8ila

{3) The district court shall send & copy cof the
preliminary decree by-certifted~—mott-—with--return-—receipt
requested to the departmenty and fthe departmept shall serve
Ly mail _or by personal service a copy of the orelipinary
degcree to each person named in the material submitted under
section 89-87T4¢ or named in the preliminary decrees Fhe
return-receipe-sheli-be-sppended-to-the-pretiminary--deerees
Fhe-—costs——of--matting-—the——-coptes—--shati-—be~--pard-by-the
departments I1he department shall fijle proof of service with
the distrjct courte

{4} A person named in the material or in the
preliminary decrea may inspact the data wpon which the
decrea is based at any times 3and he may purchase copies of

any of the data.™

2ECTION Je SECTION 89-87Ts Relets 1947y 15 AMENRDEQ TO
BEAD AS FOLLOWS:

"33-877. Final decrees (1) The court shalle on the
basis of the oreliminary decree and on  the basis of any
hearing that may have been hLaldy enter a final decree
atfiraang or modifying the preliminary decreees 1t no request
far 2 hearing is filed within the time alloweds the

pretisinary decsee automaticaliy becomes finale and the
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court shall enter it as the final decrees

(2) The final decree shall establish the existing
rights and pricritiess of the persons named in the petitions
for the source or area under consideratione.

{3) The final decree shall state the findings of facts
along with any conclusions of laws upon which the existing
rights and priorities of each person named in the decree are
based.

{4} For each person who is found to have an existing
righty the final decree shall state:

{a) the name and post-office address of the owner of
the right;

{b) the amount of waters rate and volumes included in
the right;

{c}) the date of priority of the right;

{d) the purpose for which the water included in the
right is used;

(e) the place of use and a description of the land to
witich the right is appurtenant;

{f} the source of the water included in the right;

(g} tne place and means cf diversion;

{h} the approximate ¢time during which the water is
used each year;

{1} any other information necessary to fully define

the nature and extent of the righte
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{5} The Final decree in each existing right
determination is final and conclusive as to a1l existing
rights in the source or area under considerations After the
final decree there shall be no existing rights to water in
the area orF source under consideration except as stated in
the decree."

Section 4« Section B9-B880y ReLeMe 1947+ is amended to
read as follows:

*89-880« Right to appropriate -- application for
permite (1) After July 1+ 19T3s & person may not appropriate
W3ter except as provided in this acte. A person may only
appropriate water §for-aj for a boneficial usee A right to
appropriate water may not be acquired by any other methods
including by adverse uses adverse possessions prescription
or estoppel; the method prescribed by this act is exclusive.

{2} Except as otherwise provided in subsection (5) of
this sections a person may not appropriate water or commence
construction of diversiony impoundments withdrawals or
distribution works therefor except by applying for and
receiving a permit from the denartment. The apnlication
shall be made on a form prescribed by the dapartmente The
department shall make the forms availablie through its
offices and the offices of the county clerks and recorderss
The department shall return & defective application for

correction or completion together with the reasons for
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returning  ite AR applicotion does not lose priority of
filint because of defectsy if the application is correcteds
cempletad and refiled with the department within thirty (30)
days fter its return to the applicanty or withia a further
time ss the department may allowe 1f gp applicatjon is _not
corrected and completed within 30 days or within a further
time_ a5 _the department allowss up to & 18 wmenthss the
priority date of thz application shall be the date of
refiling the applicetion _with the <corrections with the
departments Ap application not corrected within $ 18 mopths
shall pe termipateds

{3} The departwentc may cease action upon an
application for a permit and return it to the applicant when
it finds that the application is not in good faith or dees
not show a bona fide intant to appropriate water for a
beneficial use. An application returned for any of these
reasons shall be accompanied by a statement of the reasons
for which it was retur.eds and there shall pe no right to a
priority date tased upon the Filing of the applications
Returning an application pursuant to this subsection shall
be deemed a final decision of the department.

(4) A permit issued prior to & final determination of
existing rights is provisional and is subject to that final
determinations The amount of the appropriation granted in a

provisional permit shall be vreduced or wodified where
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necessary to protect and guarantee existing rights
determined in the final decreee. A person may not obtain any
vested rights to an appropriation obtained under a
provisional permits by virtue of construction of diversion
workss purchase of equipment to apply waters planting of
cropss of other actions where the permit would have been
denied or modified if the final decree had been available to
the departmente.

(5) Outside the boundaries of a controlled groundwater
areay a permit is not required before appropriating
groundwater by means of a well with a waximus yield of less
than sne-hundred—+1004 gallons a minute. ¥ithin sixey--to0)
days of completion of the well and appropriation of the
groundwater for beneficial uses the appropriator shall file
notice of completion on a form provided by the department at
its offices and at the offices of the county clerks and
recorders. Upon receipt of the notices the department shall
automatically lIssue 3 certificate of water righte The
original of the certificate shall be sent to the county
clerk and recordery in the county where the point of
diversion or place of use is locatedy for recordation. The
department shall keep a copy of the certificate in its
office in Helenae After recordations the clerk and recorder
shall send the certificate to the appropriatore The date of

filing of the notice of completion is the date of priority
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of ghe right.

(6) A person who desires to convert a nonproductive
oil or gas well to a water well may do so immediatelyy but
shall file a notice of completion or apply for a permits
depending on the maximum yield of the welly as otherwise
provided in this acte The date of appropriation shall be
the date of filing the notice of completion or the
application for & permite

(7)) A person =3y also appropriate waters without
applying for or prior to receiving a permitsy under rules
adopted by the beard under section 89-869 of this act."

Section 5. Section B89-884+ ReC.M. 1947» is amended to
read as follows:

*89-884. Action on applicatione (1) The department
shall grante denys or condition an application for a perait
in whole or in part within one hundred twenty (120) days
after the 1last date of publication of the notice of
application if no hearing is helds and within one hundred
eighty (180) days if a hearing is held; howevers in either
case the time may be extended upon agreement of the
applicantsy ore in those Cases wWhere an environmegpta) impact
statement must be prepared or in gther extraordinary casess
not-—more-—than——th+rey-{363—days NOT MORE. THAN 60 DAYS upon
order of the departmente. If the department orders the time

extended it shall serve a notice of the extension and the
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reasons therefor by certified mail upon the aopplicant and
each person whoe bhas filed an objection as provided by
section 89-882.

{2} Howevery an application may not be approved in a
modified form or wupon termse conditionss or limitations
specified by the departments nor deniedy unless the
applicant is first granted an opportunity to be hearde If no
objection is filed against the applications but the
department is of the opinion that the application should bhe
approved in a modified form or upon termss conditions or
limitations specified by its or that the application should
be denieds the department shall prepare a statement of its
opinion and the reasons therefor. The department shall serve
a statement of its opinion by certified mail upon the
applicants together with a notice that the applicant may
obtain 2 hearing by filing a request therefor within thirty
{30) days after the notice is maileds The notice shall
further state that the application will be modified in a
specified manners or deniedes unless a hearing is requestede.®

SECTION Go THERE 1S A NEW ReCaMe SECTION NUMBERED
89-08%.1 THAT REAQS AS FOLLOWS:

39-884.1a Recovery of attorney fees when application
denieds (1} If an application for a permit is denieds the
applicant shali pay the reasonable attorney fees of any

prior appropriator who objected to the application and was
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rapresented by an attorn2y at the hearinge

(2} The amount of the fee recoverable under subsection
{1) shall be determinad by the department after the hearinge
The d-partment shall notify both the applicant and the
objector of the amounte The award of attorney fees under
subsection (1) is a fina! action of the department and may
be a3ppealed to the district courte.

{3) If an applicant appeals a denial of a permit to
the district court and the denial is sustainede the district
court may award reasonable attorney fees to any prior
apprapriator who objacted to the application and was
represented by an attorn2y in the court actione

Section 7« Section B9-885¢y RuleMe 1947, is amended to
read as follows:

“g3-885. CLriteria for issuance of peraites The
department shall issue a permit if:

{1) there are unappropriated waters in the source of
suppiy;

{(2) the rights of a prior appropriator will not be
adversely affected;

(3) the proposed means of diversion or construction
are adequate;

(%) the proposed use of water is a beneficial use}

{5) the proposed use will not interfere unreasonably

with other planned uses or developments for waich a peramit
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has been issued or for which water has been reserved;

{6) an applicant for an appropriation of 102000
acre—feet 3 year or wmoie qf f+fteen——£15y cubic feet per
second or more proves by clear and convincing evidence that
the rights of a prior appropriater will not be adversely
affected.”

Section 8. Section B9-890y ReCeMe 1947y is amended to
read as follows:

"83-890, Reservation of waters. (1) The state or any
political subdivision or agency thereofs or the United
States or any agency thereofs may apply to the board to
reserve waters for existing or future beneficial usess or to
maintain a minimum flows levelsy or quatity of water
throughout the year or at such periods or for such length of
time 3s the board designatess

(2) Upon receiving an applications the department
shall proceed in accordance with sections 89-881 through
89-383. After the hearing provided in section 89-883s the
board shall decide whether to reserve the water for the
applicante The department®s costs of giving notices holding
the hearingy conducting investigationsy and making recordss
incurred in acting upon the application to reserve watery
except the cost of salaries of tne department®s personnels
shall be paid by the applicante

{3) The board may not adopt an order reserving water
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unless the applicant establishes to the satisfaction of the
board:

(a) the purpose of the reservation;

{b} the need for the reservation;

{c} the amount of water necessary for the purpose of
the reservation;

(d} that the reservation is in the public intereste If
the purpose of the reservation requires construction of a
storage or diversion facilitys the applicant shall establish
to the satisfaction of the board that there will be progress
toward completion of the facility and accomplishment of the
purpose with reasonable diligence in accordance with an
established piane

(4) After the adoption of an order reserving waters,
the department may reject an application and refuse a permit
for the appropriation of reserved waterss or mays with the
approval of the boards issue the permit subject to such
terms and conditions it considers necessary for the
protection of the objectives of the reservatione

(%) A reservation under this section shall date from
the date the order reserving the water is adopted by the
boards and shall not adversely affect any rights in
existence at that timees

(b) The board shally periodically but not—Fess—-then at

least____gpce every ten———410% yearss vreview existing

—14— HB 664



10
11
12
13
is
15
16
17
18
19
20
21
22
23
24
25

HBE 0664703

reservations to ensure that the ohjectives of the
reservation are being mete Where the objectives of the
reservation are not being mets the board may extends revoke
or modify the reservation.®

Section 9. Section B9-892y R.{.Ms 19474 is amended to
read as follows:

"39-892. Changes in appropriation rights. (1) An
appropriator wmay not change the pltace of diversions pltace of
usey purpose cf use or place of storage except as permitted
under this section and approved by the department.

{2} The department shall approve the proposed change
if it determines that the proposed change will not adversely
affect the rights of other persons. If the department
determines that the proposed change might adversely affect
the rights of other personss notice of the proposed change
shall be given in accordance with section 89-88. If the
department determines that an objection filed by a person
whose rights may be affected states a valid objection to the
proposed changes the department shall hold a hearing thereon
prior to its approval or denial of the proposed change.
Jb jections shall meet the requirements of section 89-882(2}s
and hearings shall be held in accordance with section
89-883.

{3) An appropriator of more than fifteen (15} cubic

feet per second may not change the purpose of use of an
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appropriation right from an agricultural use to an
industrial use.

{4) _The department may approve a change subject to
such ieress conditionss. restrictionss and Jimitations it
considers __pecessory to protect the rights of other
approgriatorss _including limitations on the time  for
campletion of the changes

{3} _If a change is not completed as approved by the
departrent or if the terms. conditionss restrictionss and
limitations of the change approval are pot cosplied withs
the_ _department wmays 2fter notice and opportunity _ for
beariogs__require the appropriator to show cause why the
shange apurowal should not be modified or revokeds If the
appraopriator fails to show sufficient causes fbhe departsent
may modify or revoke the change approvale®

Secticn 10« Section 89-8-100y ReCeMe 1947, is amended
to read as follows:

"§3-8-100. Heerings——before——board-—-— Administrative
Procedure—Aet proceedingss tiy-A-person-who—ts—-eqgqerieved--by
a——finet--dectsion--of——the——department-——under——this--aet-+s
entitied-to-a—hearing-before-the-boarde-—A—person-desiring-a
heering-before-the—boerd—-pursdent——to——this——section-—shatd
notify-the—departsent—in-writing-within-ten-{t18y—doys—of-the
finat-decisions

+t2+ The Montana Administrative Procedure Act {Title

-16~ HB 664
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B2y chapter &2y ReleMe 1947} qoverns administrative
proceedings conducted under this acty except that the common
law and statutory rules of evidence shall apply only upon
stipulation of all parties to a proceeding."

SECYION 11 SECTION 59-8-10Ts RelaMe 1947+ IS AMENQED
IO _READ AS FOLLOMS:

%89-8—-107« Reservationss The department may apply for
resarvations and shalls as rapidly as possibles assist other
apprapriate state agencies and politica) soubdivisions in
applying for reservations within the basine ¥Fhe-United
Stetes—or-eny-sgency-thereof-may-not—applty—For-a-reservation
of-water—in—the—basin—under——section——89-898y——Reteiis——1%Fy
untii--the—requiresents-of-section—3-{69-8-185j-of —this—eet
are-mets IHE UNIYED STYATES OR ANY AGENCY YHEREOF MAY APPLY
FOR__RESERVATION OF WATER IN THE BASIN UNDER SECTION B9-090s
BeCoMs 1947. FOR BEMEFICIAL USE OF THAT WATER IN THE STATE
OF __MONTANAS ) Particular emphasis shall be given to
applications to reserve water for agriculturals municipal,
and minisum flow purposes for the protection of existing
rights and aquatic life.®

—-End-
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HOUSE BILL NOe 664
INTRODUCED BY DAY
BY REQUEST OF THE
JUDICTIARY SUBCOMMITTEE ON MONTANA WATER
BY REQUEST OF

THE DEPARTHMENT OF NATURAL RESOURCES AND CONSERVATIUN

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND SECTIONS

89-867y B89-87S5s+ B9—871s 89-880s 89-8B4y B9-885s 89-890,

89-892y AND 89-8-100+ AND 859-8-107s ReCeMs
WATER USE ACT TO CLARIFY DEFINITIONS; TO REDUCE THE

1947 OF THE

MONTANA

COST OF SERVING CDPIES OF PRELIMINARY DECREES; 10 CLARIFY

THE_FINDINGS YO BE MADE BY THE COURT IN IHE FINAL DECREE; TO

PROVIDE FOR THE PRIORITY DATE OF CERTAIN REFILED

APPLICATICONS; TO TERMIMATE CERTAIN UNCORRECTED APPLICATIONS;

TO CLAKIFY THE REFILING OF NOTICES OF COMPLETION OF SMALL

WELLS; TO PRCVIDE FOR THE EXTENSION OF TIME TO ACT UPON

APPLICATIONS IN EXTRAORDINARY CASES; TO PROVIDE THAT AN

APPLICANT FOR AN APPROPRIATION OF 10000 ACRE-FEET A YEAR OR

MORE MUST PROVE BY CLEAR AND CONVINCING EVIDENCE THAT THE
RIGHTS OF A PRIOR APPROPRTIATOR WILL NOY BEf ADVERSELY
AFFECTED; TO CLARIFY THE PERIODIC REVIEW BY THE BOARD OF

RESERVATIONS OF WATER; TO PROVIODE THAT THE DEPARTMENT MAY

APPROVE CHANGES TN APPRCPRIATION RIGHTS wITH CONDITIONS TO

FINAL
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PROTECT DTHER APPROPRIATORS; ANB TO ELIMINATE THE RIGHT TO

APPEAL A FINAL DECISION OF THE DEPARTMENT TO THE BDARD; AND
IQ ALLOW THE UNITED STAVES TO APPLY FOR RESERVATIONS OF

MATER: TO PROVIDE THAT AYTORNEY FEES SHALL BE AWARDED TO THE

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section B9-86Ts ReleMe 1947y is amended to
read as follows:

"89-86T7. Definitionse. Untess the context requires
otherwises in this chapter:

(1) "Water™ means all water of the states surface and
subsurfaces reqardless of its

character or manner of

occurrencey including geothermal water and EXEEPTIING _diffuse
surface water.

{2) "Beneficial use™ means a use of water for the
benefit of the appropriators other personses or the publice
includingy but not limited tos agricultural {including stock
water)s domesticy fish and wildlifes industrialy irrioations
minings municipals powers and recreational

uses; providedy

howeveres that a use of water for slurry to export coal from

—-2— HB 664
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Montana is not a beneficial usee Slurry is a mixture of
water and insoluble matter.

{3) ™Appropriate® means to diverty impounds or
withdraw (including by stock for stock water) a quantity of
wateres or in the case of a public agency to reserve water in
accordance with section 89-890.

(4) ™Existing right™ means a right to the use of water
which would be protected under the law as it existed prior
to July le 1973.

{5) “Groundwater"” means any water beneath the land
surface or beneath the bed of a streams lakes reservoirsy or
other body of surface watery and which is not a part of that
surface watere.

{6) "Well™ means any artificial opening or excavation
in the grounds however mades by which groundwater is sought
or through which it Flows under natural pressures or is
artificially withdrawns

(T} "Perwmit® means the permit to appropriate issued by
the department under sections 89-880C through 89-887.

(8) ™Certificate" means the certificate of water right
issued by the department under sections 89-8T9s 89-B80(5)+
and 89-8E88.

{9) vDeclaration™ means the declaration of an existing
right filed with the department under section 89-872.

(i0) "waste™ means the unreasonable loss of water
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through the desian or neqgligent aperation of an
appropriation or water distribution facility, or the
application of water to anything but a beneficial use.

{11) =pPotiticoi*——subdiviesvorn "Poljtical subdivision®
means any countys incarporated city or towns public
corporation or district created pursuant to state lawe or
other public body of the state empowered to appropriate
waters but not a private corporations associations or groupe.

(L2) “Person" means an individuale associations
partnerships corporations state agencys political
subdivisiony end the United States or any agency thereofs or
any otbher entjitye

(13} "Department®™ means the department of natural
resources and conservation provided for in Title B2A,
chapter 15.

(14} "Board® means the board of natural resources and
conservation provided for in section 82A-1509.

{15} "Act™ means the Montana Water Use Act and any
subsequent amendments or additions thereto.”

Section 2. Section B9-875¢+ ReCeMe 1947¢ is amended to
read as follows:

“89-875« Preliminary decree. {1} Within a reasonable
time after the department files with the district court the
material required by section 89-8T4s the court shall issue a

preliminary decree. The preliminary decree shall be based on
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the data submitted by the department and on any additional
data obtained by the courte

{2} The preliminary decree shatll contain the
informationy and wmake the determinationse findingses and
conclusionsey required for the final decree under section
89-8TTa

{3) The district court shall send a copy of the
preliminary decree by--certified-—mnoti-with—return—receipt
requested to the departments and the depariment shall serve
by mail or by personal seryice a copy of the prejiminary

decree tc each person named in the material subwitted under
section B9-874 or named in the preliminary decree. ¥he
return——receipt—shali-be-appended-to-the—pretiminery—decrees
Fhe—costs-of--meiting —the——copies——shelti—be-——paid-—by—the
departmenty The department shall file proof of servijce with

1 .

{4) A person named in the material or in the
preliminary decree wmay inspect tﬁe data upon which the
decree is based at any times and he may purchase copies of
any of the data.™

SECTION 3 SECTICN 89-077, ReleMe 1947y IS AMENDED TO
BEAD AS FOLLOMWS:

"89-87Te Final decree. (1) The court shalls on the
basis of the preliminary decree and on the basis of any

hearing that may have been heldy enter a final decree
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atfirming or modifying the preliminary decree. If no request
for a hearing is filed within the time allowedy the
preliminary decree automatically becomes finaly and the
court shall enter it as the final decreee

(2) The final decree shall establish the existing
rights and prioritiesy of the persons named in the petitions
for the source or area under considerationa

{3} The final decree shall state the findings of fact,
along with any conclusions of laws upon which the existing
rights and priorities of each person named in the decree are
based.

{4) For each person who is found to have an existing
rights the final decree shall state:

{a) the name and post—office address of the owner of
the right;

(b) the amount of waterz rate and volumes included in
the right;

(c) the date of priority of the right;

(d) the purpose for which the water included in the
right is used;

{e} the place of use and a description of the land to
which the right is appurtenant;

{(f}) the source of the water included in the right;

{c) the ptace and means of diversion;

{h} the approximate time during which the water is

—-6- HB 664
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used each year;

(i) any other information necessary to fully define
the nature and extent of the right.

(5) The final decree in each existing right
determination is final and conclusive as to all existing
rights in the source or area under consideration. After the
final decree there shall be no existing rights to water in
the area or source under consideration except as stated in
the decree.™

Section 4. Section B9-8B0y ReCeM. 1947 is amended to
read as follows?

"89-860. Right to appropriate -- application for
permits. {1} After July ls 1973y a person may not appropriate
water except as provided in this acte A person may only
appropriate water ffor-ad for a beneficial usea. A right to
appropriate water may not be acquired by any other method.
including by adverse usey adverse possessions prescription
or estoppel; the method prescribed by this act is exclusives

(2) Except as otherwise provided in subsection (5) of
this sections a3 person may not appropriate water or commence
construction of diversions impoundmenty withdrawaly or
diﬁtribution works therefor except by applying for and
receiving a permit from the department. The 'application
shall be made on a form prescribed by the department. The

department shall make the forms available through its
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offices and the offices of the county clerks and recorderss
The department shall return a defective application for
correction or completion together with the reasons for
returning ite An application does not 1lose priecerity of
fFilino because of defectss if the application is correctedy
completed and refiled with the department within thirty (30)
days after its return to the appticantey or within a further
time as the department may allow. 1f an application is not
1 J within 30 ithi c L
Lime as the depariment allowss up to & 18 monthse the

departmente An application pot corrected withipn € 18 mopths
shall be termipateda

(3} The department may cease action upon an
application for a permit and return it to the applicant when
it finds that the application is not in good faith or does
not show a bona fide intent to appropriate water for a
beneficial use. An application returned for any of these
reasons shall be accompaniea by a statement of the reasons
for which it was returnedy and there shall be no right to a
priority date based upon the filing of the application.
Returning an application pursuant to this subsection shall
be deemed a final decision of the department.

(4) A permit issued prior to a final determination of

-8- HB 664
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existina rights is provisional and is subject to that final
determination. The amount of the appropriation granted in a
provisional permit shall be reduced or modified where
necessary to protect and quarantee existing rights
determined in the final decree« A person may not obtain any
vested righte to an appropriation obtained under a
provisional permits by virtue of construction of diversion
worksy purchase of equipment to apply water. planting of
cropss or other actions where the permit would have been
denied or modified if the final decree had been available to
the departmente

{5) Dutside the boundaries of a contrpliled aroundwater
areas a permit is not required before appropriating
groundwater by means of a3 well with 2 maximum vield of less
than one—-hundred-£1004 gallons a minute., Within s¥xty—160+%
days of completion of the well gapd appropriation of the
groundwater for bepeficial uses the appropriator shall file
notice of completion on a form provided by the department at
its offices and at the offices of the county clerks and
recorderse Upon receipt of the notices the department shall
automatically issue a certificate of water righte The
original of the certificate shall be sent to the county
clerk and vrecordery in the county where the point of
diversion or place of use is locatedy for recordatione The

department shall keep a copy of the certificate in its
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office in Helenae. After recordations the clerk and recorder
shall.send the certificate to the appropriator. The date of
filing of the notice of completion is the date of priority
of the righte

{6) A person who desires to convert a nonproductive
oil or qgas well to a water well may do so immediatelys but
shall file a notice of completion or apply for a permitse
depending on the waximum vyield of the wells as otherwise
provided in this act. The date of appropriation shall be
the date of filing the notice of completion or the
application for a perait.

{7} A person may also appropriate waters without
applying for or prior to receiving a permity, under rules
adopted by the board under section 89-869 of this act."

Section 5. Section B9-8B4y ReCeMe 1947y is amended to
read as follows:

“g9-B8%4, Action on application. (1) The department
shall grants denys or condition an application for a permit
in whole or in part within one hundred twenty (120} days
after the 1last date of publication of the notice of
application if no hearing is helds and within one hundred
eighty {180) days if a hearing is held; howevery, in either
case the time may be extended wupon agreement of the
applicants ory in those Cases where an environmental impact
statement must be prepared or in gther extraordinary casess

-10- HE 664
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not-more~then—thirty—{38)—days NOT MORE THAN &0 DAYS upon
order of the department. If the department orders the time
extended it shall serve a notice of the extension and the
reasons therefor by certified mail upon the applicant and
each person who has filed an objection as provided by
section 89-882,

(2} Howevery an application may not be approved in a
modified form or upon termss conditionsy or limitations
specified by the departments nor denieds untess the
applicant is first granted an opportunity to be hearde. If no
objection is filed against the applications but the
department is of the opinion that the application should be
approved in a modified form or upon termsy conditions or
limitations specified by ity or that the application should
be deniedy the department shall prepare a statement of its
opinion and the reasons therefore The department shall serve
a statement of its opinion by certified mail upon the
appticanty together with a notice that the applicant wmay
obtain a hearing by filing a request therefor within thirty
{30) days after the notice is mailede The notice shall
further state that the application will be modified in a
spécified manners or denieds unless a hearing is requestede"
$9-684wk-FHAT-REABS—AS-—FOLLNSS

#9-884wiv——flecovery——of——atterney—fees-when-anplicntion
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denieds-~{1¥-if-an-epntication—for—a-permit—ta——deniedy——the
appiicant-~shati-—pay-—the--reasonable——attorney—Ffees-of-any
prior—sppropriator-who-ebhjected—to-the-appiication——and-—was
represented-by-an-attorney—at—the—hearings

t+24-—Fhe—amount-of-the-fee—recoverahlte-under—subsection
f£it-shatt-be-determined-by—the-department—after—the—hearings
Fhe--dessrtment——shat}-—notify—both-—the—applicant—end—the
objector—of-the-amounty—Fhe-award-—of--attorney-—fees-——under
subseetion——{ii——is—a-Finat-ection-of-the-department—and-may
be-appealed-to-the-distriet-courtw

t3y——if-an—opplicant-appentr—a—deniat-of-—a——permit——to
the-diatrict—court—end-the—deninl—is—sustainedy—the—district
court—may--awsrd--reasonabie—attorney—fees—to-—eny-prior
appropriator—-—who—objected-—to——the——appticetion—end--—wns
represented-by-an—ettorney—in—the-court-sctions

Section 6. Section B89-88%5s R.C.Me 1947y is amended to
read as folilows:

"89-88S. Criteria for issuance of permite The
department shall issue a permit if:

{1) there are unappropriated waters in the source of
supplys

{2) the rights of a prior appropriator will not be
adversely affected;

{3} the oroposedrgueans of diversion or construction

are adequate;
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(4) the proposed use of water is a beneficial uses

{5) the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit
has been issued or for which water has been reserved;

(6) an applicant for an appropriation of 104000
acre-feet a year or wmore or fifeteen-{15} cubic feet per
second or more proves by clear and convincing evidence that
the rights of a prior aopropriator will not be adversely
affectede™

Section 7« Section B9-890s ReleMes 1947y is amended to
read as follows:

*89-690. Reservation of waterse (1{ The state or any
political subdivision or agency thereofs or the United
States or any agency thereofs may apply to the board to
reserve waters for existing or future beneficial usess or to
maintain 3 minimum flowse levely or quality of water
throughout the year or at such periods or for such length of
time as the board designatese.

(2) Upon receiving an applicationy the department
shall proceed in accordance with sections 89-881 through
89-883. After the hearing provided in section 89-883s the
board shall decide whether to reserve the water Ffor the
applicante The department's costs of qgiving notices holding
the hearings conducting investigationsy and making recordse

incurred in acting upon the application to reserve waters
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except the cost of salaries of the department®s personnels
shall be paid by the applicant.

{3) The board may not adopt an order reserving water
unless the applicant establishes to the satisfaction of the
board:

{a) the purpose of the reservationj

{b) the need for the reservation;

{c} the amount of water necessary for the purpose of
the reservation;

{d) that the reservation is in the public intereste. If
the purpose of the reservation requires construction of a
storage or diversion facilitys the applicant shall establish
to the satisfaction of the board that there will be progress
toward complietion of the facility and accomplishment of the
purpose with reasonable diliqgence in accordance with an
established plane

(4} After the adoption of an order reserving watersy
the department may reject an application and refuse a permit
for the appropriation of reserved watersy or mayy with the
approval of the boarde Issue the permit subject to such
terms and conditions it considers necessary for the
protection of the objectives of the reservations.

{5) A reservation under this section shall date from
the date the order reserving the water is adopted by the

boards and shall not adversely affect any rights in

=-14— HB 664



v

o =~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0664/04

existence at that time.

{6} The board shally periodically but not-tess-than at
1east once every ten——£10} yearss review existing
reservations to ensure that the objectives of the
reservation are being met. Where the objectives of the
reservation are not being mete the board may extends revoke
or modify the reservation.®

Section 8. Section 89-892y ReCeMe 1947+ is amended to
read as follows:

"8§9-892. Changes in appropriation rightss (1)} An
appropriator may not change the place of diversiony place of
usey purpose of use or place of storage except as permitted
under this section and approved by the department.

{2) The department shall approve the proposed change
if it determines that the proposed change will not adversely
affect the rights of other personse If the departmwment
determines that the proposed change might adversely affect
the rights of other personss notice of the proposed change
shall be given in accordance with section B9-881. If the
department determines that an objection filed by a person
whose rights may be affected states a valid objection to the
proposed changey the department shall hold a hearing thereon
prior to its approval or denial of the proposed changee
Objections shall meet the reguirements of section B9-882(2}

and hearings shall be held in accordance with section
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89-883.

{3} An appropriator of wore than fifteen (15) cubic
feet per second may not change the purpose of use of an
appropriation right from an agricultural use to an

industrial uses

Section 9. Section 89-8-100s ReCeM. 19474 is amended
to read as follows:

"53-8-100. Hearinas-——before——-board-—— Administrative
Procedure~-—aAet praceedings. €tiy—A-person—who-is-eqqrieved-by
e-Fina+——dee&sion——of—-the—-depaftneﬂt—-undef-—é;+s—~oet——+s
entitied-to-n—henring-before—the—hoarde--A-person—desiring-s

hearing-——before-—the——board——pursuvant-—-to—this-section-sheltt
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notify-the-department-+n—writing—within-ten—{18y—days—of-the
finat-dectstonw

€24 The Montana Administrative Procedure Act (Title
82, chapter 524 ReCaMe 194T7) governs administrative
proceedings conducted under this actes except that the common
law and statutory rules of evidence shall apply only upon
stipulation of all parties to a proceeding.”

SECTION 10s SECTION 89-8-107s ReCaMe 1947y IS AMENOED
JO READ AS FOLLOWS:

“89-8-107. Reservationse The department way apply for
reservations and shalls as rapidly as possibles assist other
appropriate state agencies and political subdivisions in
applying for reservations within the basine Fhe-——United
States-or—eny-agency-thereof-mey-not-appty—for—a—reservation
of--water—in——the——basin-under—section-89-898y—ReCuie—-194Fy
untti-the-requirements-of—section—3-{89-8—31851-of—this—nect
ere—-metw THE UNITED STATES OR ANY AGENCY THEREOF MAY APPLY
FOR RESERVATION OF WATER IN THE BASIN UNDER SECTION 89-890.
RaCeMe 1947+ FOR BENEFICTAL USE OF THAY WATER IN THE STATE
OF  MONTANAe Particular emphasis shalt be given to
applications to reserve water for agricuiturals municipal,
and minimum flow purposes for the protection of existing
rights and aquatic life."

SECTION le THERE IS A NEW RaCaiMe SELCTION NUMBERED
_a_- H
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89-8~100.1 Recovery of attorney fees by prevailing
partQ. If a final decision of the department on an
application for a permit is appealed to district céurt' the
district court shall award the prevailing party reasonable
attorney feese

SECTIGN 12, EFFECTIVE DATE. THIS ACTY IS EFFECTIVE
UPON ITS PASSAGE AND APPROVAL.

—End—
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