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THE D!PABT8EHT OF BATORlL RESOURCES liD COHSEBVATICI 

A BILL FOR ll ACT BHTI'IL!D: •AB ACT TO l!Eit S!C'IIOIS 

89-867, 89-875, 89-880, 89-884, 89-885, 89-890, 89-892, AID 

89-8-100, R.C.8. 1947, OF THE !OITAHA ilT!R DSE ACT TO 

CLARIFY DBFIIITIOIS; TO REDUCE THE COST 0! S!BYIIG COPIES OF 

PBELIBIIABT DECREES; TO PROVIDE POB THE PRIORITY DATE Ol 

CEBTAII R!l'ILED lPPLIClTIOIS; TO T!B!IIIATE CER!AII 

OVCOBBECTED lPPLICATIOIS; TO CLlBIFI TBB BBPILIIG OP IOTIC!S 

OP CO!IPLBTIOH OF SBlLL iELLS; TO PBOYID! FOB TBB !ITiJSIOI 

OF TilE TO ACT UPOI lPPLICATIOIS II BITBIOBDIBABt ClSIS; TO 

PBOVIDE THAT AI APPLICANT FOR AB lPPROPRllTIOH OF 10,COO 

ACRE-FEET A lElB OR !lORE BUST PROVE Bl CLEAR AID COHYIBCIIG 

EVIDENCE THAT THE BIGHTS OF ~ PRIOR APPBOPRllTOB iiLL HOT BE 

AD¥EBSELl AFFECTED; TO CLIBIPY TBE PEBIODIC BEYI!i ET 'IHf 

BOARD OF RESERVATIONS OF iATER; TO fBOYIDE THAT TBJ! 

DEPlBT~EMT ftlY APPROVE CHANGES II lPPBOPBIATICN BIGHTS WITH 

COMDITIOIS TO PROTECT OTBFB lPPBOPBilTOBS; AND TO ELI~lNAT! 

TB! BIGHT TO APPElL l FIIAL DFCISIOH OF THE DEPlR'IftEBT TO 

'IRE BOABt. n 

BE IT FNACTEt BY THE LEGISlATURE OF THE S'IA'IE CF ftONTIIA: 

I N T R 0 D U C E D B I L L 
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section 1. Section 89-867, R.C.I. 19•1, is aaended to 

read as follows: 

"89-867. Definitions. Unless the context requires 

otherwise, in this chapter: 

(1) "Water" aeans all water of the state, surface and 

subsurface, regardless of its character cr aanuer of 

occurrence, including geotheraal water and aiffuse surface 

wate~:. 

(2) "Beneficial use" aeans a use of water fer the 

benefit of the appropriator, other persons, or the public, 

incluaing, but not liaited to, agricultural (including stock 

water), doaestic, fish and wildlife, indastrial, irrigation, 

•iniug, aunicipal~ power, and recreational uses; frovided, 

however, that a use of water for slurry to export coal froa 

~ontana is not a teneficial use. Slurry is a aixture of 

water and insoluble •atter. 

(3) "Appropriate• aeans to divert, iapcund, or 

withdraw (including by stock for stock water) a quantity cf 

water, ot in the case of a public agency to reserwe water in 

accordance with section B9-85C. 

(Q) "Existing right" aeans a right to the use of water 

which would be protected under the law as it existed prior 

to Jaly 1, 1973. 

(5) "Groundwater" •eans any water beneath the land 

surface or beneath the bed of a strea•, lake, .reserYoir, or 
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other body of surface water, and which is not a part of that 

surface water. 

{6) "Well" •eans any art ificia 1 CfE oing cr e~ca vat ion 

in the ground, however •ade, by which groundwater is sought 

or through which it flows under natural ·fressures or is 

artificially withdrawn. 

{7) "Per•it" •eans the perait to affropriate issued by 

the depart•ent under sections 89-880 through 89-887. 

(8) "Certificate" aeaas the certificate of water right 

issued by the departaent under sections 89-879, 89-880(5), 

and 89-888. 

(9) "Declaration• aeans the declaration of an eiisting 

right filed with the departaent under section 89-872. 

(10) "llaste" aeans the unreasonable loss of water 

through the design or negligeat q:era ticn of an 

appropriation or water distribution facility, cr the 

application of water to anything but a beneficial use. 

(11) "Peli•iaal• sw~ii•isiea !fgliti£~~ubg~]! 

aeans any county, incorporated city or tcvn, fUblic 

corporation or district created pursuant to state lav, cr 

other public body of the state eapowered to appropriatE 

water, but not a private corporation, association, or group. 

(12) "Person" aeans an individual, association, 

partnership, corporation. state agency, fOli tical 

subdivision, ~ the Dnited States or any agency thereof~_Q£ 

-3-

2 

] 

II 

5 

6 

7 

8 

9 

10 

11 

12 

13 

111 

15 

16 

17 

1 8 

19 

20 

21 

22 

23 

211 

25 

LC 1331/01 

~-other_enti!I• 

{13) •Departaent" aeans the depart•ent cf natural 

resources and conservation provided for in Title e2J, 

chapter 15. 

(111) "Board" aeans the board of natural resources and 

conservation Frovlded for in section 821-1509. 

(1~ •Act• aeans the !cntana iater Dse Act aDd any 

subsequent aaendaents or additions thereto." 

Section 2. section 89-875, R.c.~. 1947, is aaended to 

read as follows: 

"89-875. Preliainary decree. (1) llithin a reasonable 

tlae after the departaent files •ith the district ccurt the 

aaterial required by section 89-874, the court shall issue a 

preliainary decree. The preli•ina~y decree shall be based on 

the data subaitted by the departaent and on any additional 

data obtained by the coo~t. 

(2) The preliainary decree shall contain the 

inforaation, and make the determinations, findings, and 

conclusions, required for the final decree onder section 

89-871. 

(3) The district court shall send a copy of the 

preliainary decree 4f-ee£titie4 •ail wit• Eet~~ 

Ee1Jlleete4 to the department~ and !~g~artment shall ·~~!~ 

by mail or by 2ersg!!~§~ice L-£2fi __ of_the _g~!!ain!£l 

decree to each person naaed in the aaterial snb•itted under 
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section 89-87q or naaed in the preliainary decree, ~ 

£a•••a £eeeipt &~all ~e appeaiei •• 'he pPeliai•&Ef 4eewee. 

iepa£taeR'• Ia~departaent shall file proo!_of setvice witH 

the dis.!ricj;._Sourt, 

(4) A person oaaed in the eaterial or in the 

preliaioary decree aay inspect the data upon which the 

decree is based at any tiae, and be •aJ purchase copies of 

any of the data.• 

Section 3, Section 89-880, B.c.B. 19q7, is aaended to 

read as follows: 

"89-880. Bight to appropriate application for 

per•it. (1) 1fter July 1, 1973, a person aay not apFropriate 

water except as provided in this act, l person aay only 

appropriate vater [fn a] for a beneficial use, 1 right to 

appropriate water aay not be acguired by any ether aethod, 

including by adverse use, adverse possession, prescription 

or estoppel; the aethod prescribed by this act is exclusive. 

(2) Except as otherwise provided in subsection (5) of 

this section, a person •ay not appropriate vater or coaaence 

ccDstruction of diversion, i•pcundeeot, withdrawal, or 

distribution vorks therefor except by applying fer and 

receiving a perait fro• the depart•eDt. the apFlication 

shall be eade on a for• prescribed by the de~artaent. ibe 

departeent shall aake the for•s available through its 
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offices and the offices of the county clerks aad recGrders. 

1he departaent shall return a defective application for 

correction or coafletion together vith the reasons for 

returning it. An application does not lose priority of 

filing because of defects, if the application is ccr£ected. 

coapleted and refiled vith the departaent within thirty (30) 

days after its return to the applicaat, or within a further 

tiae as the departaent •aJ allow. 1f-!~_a£Ili£ation js not 

corrected and coapleted within 30 daiS cr with!R_a further 

time as the departaent allows, up to 6 aonths, the _prioriti 

date of the application §pall be the date of refilil9_!h~ 

application vith the corrections vith the departaen~ 

llE}ication not corrected vithiq § aonths shall be 

terainated, 

(3) The departaent aay cease action Ut=Cn an 

application for a perait and return it to the applicant vhen 

it finds that the aFplication is not in good faith or does 

not shov a bona fide intent to appropriate water for a 

beneficial use. 1n afplication returaed for any cf these 

reasons shall be acco•panied by a stateaeot of the reasons 

for vhicb it vas returned, and there shall be DO right to a 

priority date based upon the filing of the application. 

Returning an application pursuant to this sabsection shall 

be deeaed a tiDal decision of tbe departaent. 

(q) 1 perwit issued prior to a final deteraination of 
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existing rights is provisional an~ is subject to that final 

deteraination. ~be aaount of the appropriation granted in a 

provisional perait shall be reduced or aodified where 

necessary to protect and guarantee existing rights 

~eteraine~ in the final decree. I person aay· not obtain any 

veste~ right, to 

provisional perait, 

an appropriation obtained onder a 

by virtue of construction of diversion 

works, purchase of equipaent to apply water, planting of 

crops. or other action, where the pervit would have been 

denied or aodified if the final decree had beea available to 

the departaent. 

(5) Outside the boundaries of a controlled grcondwater 

area, a perait is not required before afprcpriating 

groundwater by aeans of a well vit' a aaziaua yield of less 

than eae ~aai£ei (1CO* gallons a ainute. iithin si•tJ (60t 

days of coapletion of the well and ~propriaticn_£!_1!£ 

groundwater for beneticiJl_]§~. the approfriator shall file 

notice of coapletion on a fora provided by the departaent at 

its offices and at the offices of the county cl~rks and 

recorders. Upon receipt of the notice, the departaent shall 

autoaatically issue a certificate of water right. The 

original of the certificate shall be seat to the county 

clerk and recorder, in the county where the feint of 

diversion or place of use is located, for recordation. The 

departaent shall keep a copy of the certificate in ite 
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office in Helena. After recordation, the clerk and recorder 

shall send the certificate to the appxcfriator. The date of 

filing of the notice of coapletion is the date cf friority 

of the riqht. 

(6) 1 person wbo desires to ccnvert a ncnprcductive 

oil or gas vell tc a vater well aay do so i••ediately, but 

shall file a notice of co•pleticn or afply for a perait, 

depending en the aaziana yield of the vell, as ctbervise 

provided in this act. The date of appropriation shall be 

the date of filing the notice of ccapleticn or the 

application fer a perait. 

(7) 1 person aay also appropriate water. without 

applying for or prior to receiving a perait, under rules 

adopted by the board under section 89-869 of this act." 

Section 11. Section 89-884, B.C.!. 19117, is aaended to 

read as follows~ 

•89-8811. Action on apflication. 11) The de Fartaent 

shall grant. deny. or condition au apflication for a per•it 

in whole cr in part within one hundred twenty (12C) days 

after the last date of publication cf the nctice of 

application if no bearing is held, and within one hundred 

eighty (180) days if a hearing is held; however, in either 

case the tiae aay be eztended upon agree•ent of the 

applicant, or, jn those c~ses &here an env!£~£~!1_!!~£! 

state•ent aust be_prepared or in ~!h~ eztraordinary cases, 
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aa\ aawe \haa \hiw\y (3QI ••ts opon order of the departaent. 

If the departaant orders the tiae eztended it shall serwe a 

notice of the eztension and the reasons therefor by 

certified aail upon the applicant and each Fe~son who bas 

filed an objectioo as prowided ty section 89-882. 

(2) Bovewer, an application aay not be approwed in a 

aodified fora or upon teras, conditions, or liaitations 

specified bJ the departaent, nor denied, unless the 

applicant is first granted an opportunity to be heard. If no 

objection is filed against the application, bot the 

departaent is of the opinion that the application shcold be 

approwed in a aodified fora or upon teras, conditicns or 

liaitations specified bJ it, or that the application should 

be denied, the departaent shall prepare a stateaent of its 

opinion and the reasons therefor. !be departaeot shall serwe 

a stateaeot of its opinion by certified aail upon the 

applicant, together with a notice that the applicamt aay 

obtain a bearing by filing a request therefor within thirty 

(30) daJS after the notice is aailed. the notice shall 

further state that the application will be aodified in a 

specified aanner, or denied, unless a hearinq is reqnested.ft 

Section 5. section 8q_aa5, B.C.!. 19ij7, is aaended to 

read as fellows: 

"89-885. criteria for issuance of perait. 'I he 

department shall issue a perait if: 

-9-
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{1) t~ere are unappropriated waters in the source of 

supply; 

(2) the rights of a prior appropriator will not be 

adwerselJ affected; 

t3) the proposed aeans of diversion or construction 

are adequate; 

(4) the proFosed use of water is a beaeficial use; 

(5) the proposed use will not interfere unreasonably 

with other planned uses or dewelopaents for vkicb a perait 

has been issued or for wbich water has beea reserwed; 

(6) an applicant for au afpropriation of ~2 

acre-feet a Jear or aote or iitteea 115t cubic feet per 

second or aore proves bJ clear and convincing ewidence that 

the rights of a prior appropriator will not be adwersely 

affected.• 

Section 6. Section 89-890, R.C.!. 1947, is aaended to 

read as follows: 

•8q_ego. Reservation 

political subdiwision or 

of waters. (1) ~be state or any 

agency thereof, or the Dnited 

thereof, aay apply to the board to States or anJ agency 

reserwe waters for eristing or future beneficial uses, or to 

aaintain a ainiaua flow, lewel, or quality of water 

throughout the year or at such periods or for sncb length cf 

tiae as the board designates. 

{2) Open receiving aD application, the department 

-10-
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shall proceed in accordance with sections 89-881 through 

89-883. After the hearing FroYided in section 89-883, the 

board shall decide whether to reserYe the water fer the 

applicant, ~he departaent•s costs of giYing nctice, belding 

the hearing, conducting inYestigations, and aaking records, 

incurred in acting upon the application to reser9e water, 

eKcept the cost of salaries of the departaent•s personnel, 

shall be paid by the applicant. 

(3) The board aay not adopt an order reserYing water 

unless the applicant establishes to tbe satisfactioa of the 

board: 

(a) the purpose of the reservatioa; 

(b) the need for the reservation; 

(c) the aaount of water necessary tor the purpose of 

the reserYatioa; 

(d) that the reserYation is in the public interest. If 

the purpose of the reservation requires construction of a 

storage or diYersion facility, tbe applicant shall establish 

to the satisfaction of the beard tbat there will be progress 

toward coapletion of the facility and accoaplishaent of the 

purpose with reasonable diligence in acccrdance with an 

established plan. 

(II) After the adoption of an order reserYing waters, 

the departaent aay reject an application and refuse a perait 

for the appropriation of reseryed waters, or aay, with the 
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approval of the board, issue the perwit subject to such 

teras and ccnditione it considers necessary fc~ the 

protection of the objectives of the reservation. 

(5) A reserYation under this section shall date ftoa 

th@ date the order reserving the water is adopted by the 

board, and shall not adversely affect any rights in 

existence at that tiae, 

(6) The board shall, periodically bat ae~ lass thaa !! 

least once e9ery ••• (1ct 

reservations to ensure that 

reserwation are being aet. Where 

years, 

the 

the 

revie~ 

objectiwes 

objectiwes 

existing 

of the 

of the 

reservation are not being aet. the board aay extend, rewoke 

or aodify the reservation.• 

Section 7. Section 89-892. B.C,B. 19•7, is aaended to 

read as follows: 

"89-892, Changes in appropriation rights. (1) An 

appropriator aay not change the place of diwersicn, Flace of 

use. purpose of use or place of storage except as feraitted 

under this section and approYed by the departaent, 

(2) The departaent shall approve the proposed change 

if it deteraines that the proposed change will not adwersely 

affect the rights of other persons. If the departaent 

deteraines that the proposed change •igbt adversely affect 

the rights of other persons, notice of the propcsed change 

shall be giYen in accordance with section 89-881. If the 

-12-
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depa~tment determines that an objection filed by a person 

whose rights may be affected states a valid objection to the 

p~o~osed change, the department shall hold a hearin~ the~eon 

p~ior to its approval or denial of the proposed ChJngP. 

Objections shall ~eet the ~equirements of section a•-882(2}• 

and hearings shall 

69-88 3. 

be held in accordance with section 

( 3) An appropriator of more than fifteen (15) cubic 

feet per second may not change the purpose of use af an 

appropriation right from an agricultural 

industrial use. 

use to an 

f4l The department may approve a Change subiect to 

~~terms. con~i~restrjctjans~g__li5i~~-_l~ 

:tnn:il;i.en. _ _n~u--t..>L prote:tL the r i ~Qf._Qi.J:uu: 

.a~~· jnclydin~ limitatjons on t~ tjme f..Q.r 

:tampletjop of the cban~L 

1.21__IL a chanQe is not :tompl ~__a!LilJlllJ:WI.illLlU-~ 

il!!llllli.l!l.!m:Lm:._iL_UHLi&Lll!ll :tond it i pn s • r "s t r i :tlinn~_siD.Ji 

19 ljmjtatjons Qf__tn~n~e apprpyal are not complied with~ 

2'.1 !.lli!_~~!.__l!!ilV• afte ~ opt ice -il!l!L opportun i tL.-Ul.r: 

21 l:!f.iiJ:ino, ~eQILLDL_i.l:!g_~roor jato[ JlLJ.lli!!L:t.5!~.iL!!I!l~ 

2 Z !:..llilru!>L2~5li__~l!.l d not b.it mod j f i <>d or r e'l!.ll~!:k_lf__1..h!l 

23 a~~ll~~LJliliJ~~~~.t.._~__1~~~ 

24 .mll modify or reyoJuL~~~-illl.ll.[.Q~n 

zs Section 8. Section 89-8-100, R.C.M. 1~47, is 3m?.nded 
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to read as follows: 

"89-8-100. He~~~"~~--be+~e--&o~~---- Ad•inistrative 

P~needtt~e-Aet oroceedjngs. t+7-A-~e~~on-whc-+~-og~~+e•ed--ey 

~--~~no+--d~e+s+on--o~--the--de~~~tment--tt"der--th+~-oet-+~ 

ent~t~ed-to-c-heo~+ng-be~o~e-the-eco~dw--A-pe~son-des~r~n~-o 

heo~+n~-be~o~e-the-boo~d--pH~S~t--to--th+s--seet~n--shc++ 

not++y-the-de~o~tment-+n-wr+t~~w+tn+n-t~ttet-doys~-~ 

T+fte+-~~~~~ftT 

t~t The Montana Administrative Procedu~e Act (Title 

82, chapter 42• R.L.H. 1947) gover-ns administ,.-ative 

proceedings conducted under this act. except that the common 

law and statuto~y rules of evidence shall apply only upon 

stipulation of all parties to a proceeding.• 

-End-
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Approved by Committee 
on Judiciary 

HOUSE Bill NO. 664 

INTRODUCED BY DAY 

BY REQUEST OF THE 

JUDICIARY SUBCOMMITTEE ON MONTANA WATER 

SY REQUEST OF 

l:il:: Oi:.PARTMENT OF NATURAL RESOURCES AND CONSEI{VATION 

A BILL FOR AN ACT ENTITLED: •AN ACT TO AMEND SECTIONS 

89-861• 89-875, ~all1 89-8BOo 89-884, 89-885, 89-890o 

89-892o •He 89-8-lOOo AND 8'=8-lOTs R.C.M. 1941o OF THE 

KONTA~A WATER USE ACT TO CLARIFY DEFINITIONS; TO REDUCE THE 

COST OF SERVING COPIES Of PRELIMINARY DECREES; TO CLARIFY 

Idf_flhPINGS TO BE MADE BY THE CQURT IN THE FINAL DECREE: TO 

PtWVIi>E FOR THE PRIORITY DATE OF CERTAIN REFILEO 

APPLICATIONS; TO TERMINATE CERTAIN UNCORRECTED APPLICATIONS; 

TJ CLARIFY THE REFILING Of NOTICES Of COMPLETION Of SMAll 

WELLS; TO PROVIDE FOR THE EXTENSION OF TIKE TO ACT UPON 

APPLICATIONS IN EXTRAUROINARY CASES; TO PROVIDE:. THAT AN 

APPLICANT FOR AN APPROPRIATION OF lOoOOO ACRE-FEET A YEAR OR 

HuRt HUST PROVE BY CLEAR AND CONVINCING EVIDENCE THAT THE 

RlG~TS OF A PR[OR APPROPRIATOR Will NOT Bt ADVERSELY 

AFFECT~O; TO CLARIFY THE PERIODIC REVIEW BY THE BOARD OF 

RESER~ATIONS OF WATtRi TO PROVIDE THAT THE DEPARTMENT MAY 

APPROVE CHANGES IN APPROPRIATIGN RIGHTS WITH CONDITIONS TO 

SECOND R E A D I N G 
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PROTE~T OTHER APPROPRIATORS; *N9 TO ELIMINATE THE RIGHT TO 

APP~AL A FINAL OECISIO~ OF THE DEPARTMENT TO THE BOAROL_Atig 

TU ALLOW THE UNITEQ STATES TO APPLY EO&__RESER1ATIONS _Qf 

..wAl.f.R_.• 

B~ IT ENACTED SY THE LEGISLATURE OF THE STATE OF ~ONTANA: 

Section 1. Section 89-867, R.C.M. 1947o is a.ended to 

~ead <JS follows: 

•a9-86J. Definitions. Unless the context requires 

otherwise, in this chapte~: 

(I) •water• .eans all wate~ of the state, surface and 

subsu~faceo ~ega~dless of its characte~ or aanner of 

occu~~enceo including geothe~.al wate~ and djffuse syr{<Jce 

llla:t.lU:. 

{2) •Beneficial use• means a use of wate~ to~ the 

benefit of the app~op~iato~. othe~ pe~sons, o~ the publico 

includinq• but not li•ited too aq~icultural (including stock 

water)o do•estico fish and wildlife, industrial, i~~igationo 

mining, P.unicipal• paver, and ~ec~eational uses; p~ovided, 

howeva~. that a use of wate~ for slur~y to expo~t coal fro• 

Montana is not a beneficial use. Slu~~y is a •ixtu~e of 

wate~ and insoluble •atte~. 

(3) •App~op~iate• 11eans to divert, impound, o~ 

withdraw (including by stock fo~ stock wate~) a quantity of 

wate~. o~ in the case of a public agency to ~ese~ve water in 
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accordance with section 89-890. 

C't) •Existing rigot• •eans a right to the use of water 

which would be protected under the law as it existed prior 

to J·•ly lo 1973. 

('>) •Groundwater• means any water beneath the land 

surface or beneath the bed of a strea•• lakeo reservoir, or 

other body of surface water, and which is not a part of that 

surface water. 

(6) •well• .aans any artificial opening or excavation 

in the ground, however •adeo by which groundwater is sought 

or through which it flows under natural pressures or is 

artificially withdrawn. 

(7) •Per•it• .aans the per•it to appropriate issued by 

the depart~nt under sections 89-880 through 89-887. 

(t) •certificate• means the certificate of water right 

issue1 by tne depart•ent under sections 89-879, 89-880(5), 

and 89-888. 

(9) •oeclaration• means the declaration of an existing 

right filed with the department under section 89-872. 

(10) •was.t.e• rneans the unreasonable loss of 

throuuh the design or neql igent ooeration 

appro?riation or water distribution facility, or 

application of water to anythino but a beneficial use. 

water 

of an 

the 

(11) •Pe++~+ee+•--s~bd+¥+s?on •Political ~~~! 

means any countyo incorporated city or towno public 
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corporation or district created pursuant to state law, or 

other public body of the state eapowered to appropriate 

watero but not a private corporation, association, or qroup. 

(12) •Person• "'eans an individual, association, 

partnership• corporation, state agency, pol itical 

subdivision, eftd the United States or any aqency thereof~ 

anr other entitx-

113) •oepart~nt• •eans the depart ... nt of natural 

resources and conservation provided for in Title 82Ao 

chapter 15. 

{l't) •Board• .eans the board of natural resources and 

conservation provided for in section 82A-1509. 

115) •Act• means the Montana Water Use Act and any 

subsequent a•enG.ents or additions thereto.• 

Section 2. Section 89-875, R.c.H. 1941o is a~ended to 

r9ad as follows: 

~89-875. Preliminary d~cree. (1) Within a reasonable 

time after the depart•ent files with the district court the 

•aterial required by section 89-87'to the court shall issue a 

preli•inary decree. The preliMinary decree shall be based on 

the data sub•itted by the department and on any additional 

data obtained by the court. 

{2) The preliMinary d<P.cree shall contain the 

infor~ationo and make the deter•inations, findinqs, and 

conclusions. required tor the final decree under section 
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89-877. 

(31 The district court shall send a copy of the 

prel i~inary decree by--~~~~~---~~ft-r~ft-~ee+p~ 

~eqae~ed to the depart~nt£ and the dgpartwent shall serve 

~ail__gr by p~nal seryjce a copy_pf the preli•inary 

iilU:Ulll to each person na11ed in the material_ subwitted under 

section 89-87'> or naaed in the preli•inary decree. ~ 

re~~~-reee+~~-~he~+-be-spp~ded-t~~e+~ftftry-de~ 

'flte-e-~~-wa+++~~e---eef~H.~--sfteH-be pei d by--t:M 

deper~en~ The departaeot shall fjle proof of seryjcg with 

~istrjct court. 

(It) A person naaed in the waterial or in the 

preli•inary decree 11ay inspect the data upon which the 

decree is based at any tlee, and be way purchase copies of 

any of the data.• 

£E~ION 3. SE~!DN 89=877, B.C.H. 19'>7• IS AKENQED Jp 

atAQ_~ EULLDWS: 

•89-877. Final decree. (1) The court shall, on the 

basis of the preliminary decree and on the basis of any 

hearinq that 11ay have been heldo enter a final decree 

affirRin~ or wodifyinq the preliwioary decree. If no request 

for 3 hearing is filed within the ti•e allowed, the 

preliwinary decree autowatically becoaes final, and the 

court shall enter it as the final decree. 

(21 The final decree shall establish the existing 
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rights and priorities, of the persons na..ed in the petition, 

for tne source o~ area unde~ consideration. 

(3) The final decree shall state the findings of facto 

along with any conclusions of lawo upon which the existing 

rights and priorities of each person named in the decree are 

tnsed. 

(4) For each person who is found to have 3n existing 

right, the final decree shall state: 

(a) the name and post-office address of the owner of 

the right; 

(b) the awount of water. rate and yoluee, included in 

the right; 

(c) the date of priority of the right; 

{d) the purpose for which the water included in the 

right is used; 

(e) the place of use and a description of thP land to 

wnich the right is appurtenant; 

(f) the source of the water included in the right; 

(g) the place and ~eans of diversion; 

(h) the approximate time during which the water is 

used each year; 

(i) any other information necessary to fully define 

toe nature and extent of the right. 

(~) The final decree in each existin'l riqht 

deter~ination is final and conclusive as to all existing 
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ri~hts in the source or area under consideration. After the 

final decree there sh~ll be no existing rights to water in 

the area or source under consideration except as stated in 

the decree.• 

Section 't. Section 89-8BDo R.c.~. 19't7o is awended to 

read ~s follows: 

•a9-880, Right to appropriate -- application for 

per•it. (1) After July lo 1973o a person may not appropriate 

water except as provided in this act. A person .ay only 

appropriate water t~r-ei for a beneficial use. A right to 

appropriate water eay not be acquired by any other methodo 

including by adverse use, adverse possession, prescription 

or estoppel; the .ethod prescribed by this act is exclusive. 

(2) Except as otherwise provided in subsection (5) of 

this section, a person •ay not appropriate water or comaence 

construction of diversion, impound.ento withdrawal, or 

distribution works therefryr except by applyin~ for and 

receiving a permit from the deoartment. The application 

shall be made on a form prescribed by the departmPnt. The 

depart~ent shall ~ake the forms available through its 

offices and the offices of the county clerks and recorders. 

The department shall return a defective aoplication for 

correction or completion together with the reasons for 

returnin9 it. An application does not lose priority of 

filion because of defects, if the application is corrected, 
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completed and refiled with the department within thirty (30) 

days atter its return to the applicant, or within a further 

time as the deoart.ent may allow. If an applicatigo js not 

~2£.1:.i1~~ and cgmpl etJui-lllli thin 30 days gr w i thi n.__.a_:W~ 

.t.!mL_as tile depac.t.went allows. up to • ll IIPOths. the 

11ti!U.lt.Ldate of tbL_;w;.>l ication shaJJ tle_t.be date of 

LeLiling the apgJ~atigo wjth the correctjQD~-KLtb_.t.bc 

A~aLt.ent. An application opt cgrrected within~~ ~ 

~~~joated. 

(31 The depart11ent may cease action upon an 

application for a per11it and return it to the applicant when 

it finds that the application is not in good faith or does 

not show a bona fide intent to appropriate water for a 

beneficial use. An application returned for any of these 

reasons shall be accowpanied by a stateMent of the reasons 

for w~ich it was return~do and there shall be no rioht to a 

priority date based uoon the filino ~f tn~ application. 

Returning an application pursuant to this subsection shall 

be dee~ed a final decision of the department. 

(41 A permit issued prior to a final determination of 

existino rights is provisional and is subject to that final 

deter~inatlon. The amount of the approoriation grant~d in~ 

provisional permit sh~ll be reduced or ~difiP.d where 

nec">ss-~ry to C>rotect and quarantee existino riqbts 

deter~ined in the final decree. A person may not obtain any 
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vesteiJ right. to an appropriation obtained under a 

provisional per~ito by virtue of construction of diversion 

works, purchase of equipaent to apply water. planting of 

crops, or other actiono where the permit would have been 

denied or aodified if the final decree had been available to 

the depart11ent. 

(5l Outside the boundaries of a controlled groundwater 

are,,. a per11it Is not re.qulred before appro!)riating 

groundwater by means of a well with a aaxieua yield of less 

than one--haftdred flOot gallons a •lnute. Within ~~bot 

days of coapletion of the well and apprqpclatiQD of tbe 

~dwatec for oeoeficjal usc, the appropriator shall file 

notice of co~letion on a for• provided by the depart.ant at 

its offices and at the offices of the county clerks and 

recorders. Upon receipt of the noticeo the department shall 

automatically issue a certificate of water right. The 

original of the certificate shall be sent to the county 

clerk and recorder. in the county where the point of 

diversion or place of use is locatedo for recordation. The 

depart11ent shall keep a copy of the certificate in its 

off i c" in Helena. After recordation, the clerk and recorder 

shall send the certificate to the appropriator. The date of 

filing of the notice of co11pletion is the date of priority 

of the right. 

(b~ A person who desires to convert a nonproductive 
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oil or gas well to a water well aay do so i .. ediatelyo but 

shall file a notice of completion or apply for a permit, 

depenjinq on the maximum yield of the well, as otherwise 

provided in this act. The date of appropriation shall be 

the date of filing the notice of coapletion or the 

application for a permit. 

(7) A person aay also appropriate watero without 

a~plying for or prior to receiving a per•it• ~nder rules 

adopted by tne board under section 89-869 of this act.• 

Section 5. Section 89-88~, R.C.K. 19~7, is aaended to 

read as follows: 

•89-88~. Action on application. (1) Tne departeent 

shall grant, deny, or condition an application ~or a perait 

in whole or In part within one hundred twenty (lZO) days 

after tne last date of publication o~ the notice of 

aopli:ation if no hearing is neldo and within one hundred 

eighty (180) days if a hearing is held; ho~ever. in either 

case the ti•e •ay be extended upon agreement of the 

applicant, oro in tbgse cases where an eoyironaenta) impact 

~tat§~at~~epared or in Dtb£L extraordinary cases, 

not-....-e-ioften-i:h+ff~&t-.ftty~ NOT MORE THAN .....6!L_.ilAYli upon 

order of the departeent. If the department orders the tiee 

extended it shall serve a notice of the extension and the 

reasons therefor by certified mail upon the applicant and 

each person who has filed an objection as provided by 
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application may not be approved in a 

ter•s• conditions, or li11itations 

depart8ent, nor denied, unless the 

appli~ant is first granted an opportunity to be heard. If no 

objection is filed against the application, but the 

departMent is of the opinion that the application should be 

a?proved in a ~odified form or upon ter•s• conditions or 

li•itations specified by it, or that the application should 

be deniedo the depart.ant shall prepare a state.ant of its 

opinion and the reasons therefor. The departMent shall serve 

a stateaent of its opinion by certified .ail upon the 

applicanto together with a notice that the applicant .ay 

obtain a hearing by filing a request therefor within thirty 

(30) days after the notice is ~iled. The notice shall 

further state that the application will be modified in a 

specified manner, or denied, unless a hearinq is requested.• 

Section 6. Section 89-885, R.C.M. l947o is a•ended to 

read as follows: 

"&9-885. Criteria for issuance of per11it. The 

dep~rtment shall issue a perMit if: 

(l) there are unappropriated waters in the source of 

supply; 

(2} tne ri~hts of a prior appropriator will not be 

adversely affected; 
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(3) the proposed .aans of diversion or construction 

are adequate; 

(It) the proposed use of water is a beneficial use; 

(5) the proposed use will not interfere unreasonably 

with o-tner planned uses or developMents for which a permit 

has been issued or for ~hich water has been reserved; 

(6) an applicant for an appropriation of ~ 

~e=feet a year gr more gr f+~eeft--t15t cubic feet per 

second or .are proves by clea~ and convincing evidence that 

the rights of a p~ior appropriate~ will not be adversely 

affected.• 

Section 1. Section 89-890o R.t.M. 191t7• is amended to 

read as follows: 

•89-690. Reservation of waters. (1) The state or any 

political subdivision .o~ agency the~eof, or th~ United 

States or any agency thereof, may apply to the board to 

~eserve· waters for existing or future beneficial uses. or to 

maintain a mini.u• flowo levelo or quality of water 

throughout the year or at such periods or for such lenqth of 

ti~e as the board designates. 

(2) Upon receiving an application, the department 

shall proceed in accordance with sections 89-881 through 

89-883. After the hearing provided in section 89-883, the 

board shall decide whethPr to re5erve the water for the 

applicant. The department's costs of givinq notice, holding 
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the hearing, conducting investigations, and aaking records, 

incurred in acting upon the application to reserve water, 

except the cost of salaries of the departaent•s personnel, 

shall be paid by the applicant. 

(3) The board may not adopt an order reserving water 

unless the applicant establishes to the satisfaction of the 

board: 

(a) the purpose of the re-servation; 

(b) the need for the reservation; 

(c) the amount of water necessary for the purpose of 

the reservation; 

(d) that the reservation is In the public interest. If 

the purpose of the reservation requires construction of a 

storage or diversion facility, the applicant shall establish 

to the satisfaction of the board that there will be progress 

towarr. completion of the facility and accomplish.ant of the 

pur~ose with reasonable diligence in accordance with an 

established plan. 

(4) After the adoption of an order reserving waters, 

the department may reject an application and refuse a permit 

for the appropriation of reserved waters, or may, with the 

approval of the board, issue the permit subject to such 

terms and conditions it considers necessary for the 

protection of the objectives of the reservation. 

(51 A reservation under this section shall date from 
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the date the order reserving the water Is adopted by the 

board, and shall not adversely affect any rights in 

exist~nce at that time. 

(D) The board shall, periodically but not-~~~~~ 

~--_g~ every ~n---t10t years, review existing 

reservations to ensure that the objectives of the 

reservation are being met. Where the objectives of the 

reservation are not being •eto the board may extend, revoke 

or modify the reservation.• 

Section 8. Section 89-892, R.t•"• 1947, is amended to 

read as follows: 

•&9-892. Changes in appropriation rights. (1) An 

appropriator •ay not change the place of diversion9 place of 

usew purpose of use or place of storage except as permitted 

under this section and approved by the depart•ent. 

(2) The depart•ent shall approve the proposed change 

if it determines that the proposed change will not adversely 

affect the rights of other persons. If the department 

deter~ines that the propose~ change might adversely affect 

the riahts of other persons, notice of the proposed change 

shall be qiven in accordance with section 89-881. If the 

department deter•ines that an objection filed by a person 

whOse rights •ay be affected states a valid objection to the 

pro~osed change. the department shall hold a hearing thereon 

prior to its approval or denial of the proposed change. 
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Objections sha!! .aet the requireaents of section 89-882(2), 

and hearings shall be held in accordance with section 

89-883. 

(3} An appropriator of nore than fifteen (15} cubic 

feet per second aay not change the purpose of use of an 

approoriation ri?ht fro• an agricultural 

industrial use. 

use to an 

~l The depart~nt pay approve a change subject to 

such ter•s• cgndjtjonsw restrjctjoos. and Ji•itations it 

considers necessary to protect the rights pf other 

~ltt.iat.ors,. ~ding Hwit.at.lons on the t.lae._--fAI: 

co•pletipn of the cbanga. 

l5l If a change is not cgwplated as approved by the 

~teent or jf the ter•s• cpndjtigos. rgitrjctlpos. and 

~.i.aitiltioU_~tJHL.~e approval are DQt...£ampl jed with• 

~depart-ant &aY•--after notice and opportunity tor 

~ng. require the appropriator to show cause ¥by the 

Change approyal should not be modjfled or reyqkede If tbe 

agpro~tt.iatoc fails ta_~ sufficient cause. tbe department 

~~ifX-QL revgke tbe change appLaXala• 

S~ction 9. Section 39-8-100, ReCeK• 1947, is amended 

to read .;,s follows: 

"89-8-100. He~+ft~--be+e~--be~d---- Administrative 

Pt"Oeet!u re-.tte1! l!£2CJUtd in!lll• ~-*-,ers,_mt-+-~+e.ed-~y 

.25 s--•+fte+--&ee+~oft--o•--the--6e~a~.aftt--uftde~--tft+5--eet-+s 
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ent+t+ed-to-a-heer+ng-~~o~e-efte-fteard.--A-p~oft de~tr+ng-e 

heer+ft~-be~~e-the-board--pu~sueft~-to--tft+~-,eet+Dft--~++ 

~ot+~y-eft~-depa~~n-WI"'+t+~-w+tft~-teft-t*&t-dey~~tfte 

•+fte+-dee+~+oft. 

~t The Montana Administrative Procedure Act. tlitle 

8.2, ~hapter 4Z, R.c.H. 19~7) governs adoaini strative 

proceedings conducted under this act., except that the cownon 

law and statutory rules of evidence shall apply only upon 

stipulation of all parties to a proceeding.• 

~CTION 10. SECTION 89-8-lQJ, B.C.M. 1941• IS AMENQ£0 

10 R~AD AS FOLLQMS; 

•89-8-lOZ. Reservations. The department. •ay apply for 

reservations and shall, as rapidly as possibleo assist other 

appcooriate state agencies and political subdivisions in 

applyin·1 for reservations within the basin. i'lte-t!tt+ted 

Stste~-.. r-anra'!Jeftey-ioftet"ee~-.ey-no~a~y-~--reser•et+eft 

o.-wete~-+ft-the-b~~-u~er--~eet+o~--89-~y RaSeHw -~• 

uftt++--the--requ~e~-.. ~~t+oft-3-f89-8-~65t-o+-tn+~-set 

ere-~t. Particul3r e~phasis shall be given to aoolications 

to reserve water for aqricultura1o municipal, ~nd minimum 

flow ~urposes for the protection of existinq rioht.s and 

aouatic life.• 

-t:nd-
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HOUSE Bill NO. 66lt 

INTRODUCED BY DAY 

BY REQUEST Of THE 

JUDICIARY SUBCOMMITTEE ON MONTANA WATER 

aY REQUEST Of 

Tit UEPARTMENT Of NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: •AN ACT TO AMEND SECTIONS 

M9-861o 89-815, ~[1~ 89-880o 89-88lto B9-885o 89-890, 

89-8\IZo *NB 89-8-lOOo AND 89=8-101. R.c.M. l9<tl, OF THE 

MONTA~A WATER USE ACT TO CLARIFY DEFINITIONS; TO REDUCE THE 

COST JF StRVING COPIES Of PRELIMINARY DECREES; TO CLARIFY 

I~lbPINGS TO BE MAPE BY THE tOVRT IN THE FINAL DEC&EE4 TO 

PKOVHlE FOR THE PRIGRITY DATE OF CERTAIN REFILED 

APPLI~ATIONS; TO TERMINATE CERTAIN UNCORRECTED APPLICATIONS; 

TJ CLAKIFY THE REFILING Of NOTICES Of COMPLETION Of SHALL 

WELLS; TO PROVIDE fOK THE EXTENSION OF TIMt TO ACT UPO~ 

APPLI~ATIONS IN EXTRAURDINARY CASES; TO PROVID~ THAT AN 

APPLI~ANT FOR AN APPROPRIATIOrl Of lDoODD ACRE-FEET A YEAR DR 

MORt HUST PROVE BY CLEAR ANO CONVINCING EVIDENCE THAT THE 

RIGHTS OF A PRIOR APPROPRIATOR Will NOT BE ADVERSELY 

Aff~ClcO; TO CLARIFY THE PERIODIC REVIEW BY THE BOARD OF 

RES~KVATIO~S JF WAT~R; TO PROVIDE THAr THE OEPAKTMENT ~AY 

APPKOYc ~HANGES IN APPROPRIATIGN RIGHTS WITH CllNOITIONS TO 
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PROTECT OTHER APPROPRIATORS; *NB TO ELIMINATE THE RIGHT TO 

APPtAL A FINAL OECISIO/~ OF THE DEPARTMENT TO THE BOAROLAI!tQ 

Ill AlliJW THE UNITED SUIEL_lll_ APPLY FOIL RESERVAI.lil~L_Df 

ltilt&·" 

Bt IT tNACTED BY THE LEGISLATURE OF THE STATE OF ~ONTANA: 

Section 1. Section 89-861, R.c.M. 19~7• is a~nded to 

..-ead as follows: 

"69-867. Definitions. Unless the context l'"equi..-es 

othe..-~iseo in this chapte..-: 

(1] •wate..-• means all wate..- of the state, surface and 

subsurface. ..-ega..-dless of its cha..-acte..- o..- .anne..- of 

occu..-..-ence, including geothe..-aal watel'" and diffuse surface 

~-

(2) "Beneficial use• means a use of wate..- fo..- the 

benefit of the app..-op..-iato..-. othe..- pe..-sonso o..- the publico 

including, but not liMited too aqricultu..-al (including stock 

watel'")o domestic, fish and wildlife, industrial, i..-..-igationo 

mininqo .. unicipal~ pawero and ..-ec..-eational uses; pl'"oYidedo 

howev~r. that a USP. of wate..- to..- slu..-..-y to expo..-t coal f..-om 

~ontana is not a beneficial use. Slu..-..-y is a mixtu..-e of 

watel'" and insoluble matter. 

(3] "App..-opl'"iate• means to divert, i11pound• o..-

withdr3w {including by stock to..- stock watel'"] a quantity of 

~ate..-, ol'" in the case of a public agency to ..-ese..-ve water in 
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accordance with section 89-890. 

(4) "Existing rig<1t• means a right to the use of water 

which would be protected under the law as it existed prior 

to J~ly 1o 1973. 

(5) •Groundwater• means any water beneath the land 

surface or beneath the bed of a stream, lakeo reservoiro or 

other body of surface watero and which is not a part of that 

surface water. 

(6) •well• .eans any artificial opening or excavation 

in the ground, however wadeo by which groundwater is sought 

or through which it flows under natural pressures or is 

artificially withdrawn. 

(7) "Per~it• .eans the permit to appropriate issued by 

the departaent under sections 89-880 through 89-887. 

(~) "Certificate" means the certificate of water right 

issued by the departm2nt under sections 89-879, 89-880(5)o 

and 69-888. 

(9) •Declaration• means the declaration of an existing 

right filed with the department under section 69-972• 

(10) .•waste• -ans the unreasonable loss of water 

throuuh the desiqn or negligent ooeration of an 

appro?riation or water distribution facility, or the 

application of water to anythinQ but a beneficial use. 

( 11) •Pe++~+es+•-fll:b1!!+~+en •Pol j t; j caJ ~>11.~ 

means any county, rncorporated city or towno public 
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corporation or district created pursuant to state law, or 

other public body of the state empowered to appropriate 

watero but not a private corporation, associationo or qroup. 

( 12.) •Pers on• 1neans an individual, associ at. ion .. 

partnership, corporation• state agency, political 

subdivision, aftd the United States or any agency thereof~ 

any other eotjty. 

(13) •oepartaent• •eans the departMent of natural 

resources and conservation provided for in Title 82Ao 

chapter 15• 

(14) •Board• aeans the board of natural resources and 

conservation provided for in section 82A-1509. 

(15) "Act" means the Montana Water Use Act and any 

subsequent amendments or additions thereto.• 

Section 2. Section 89-675o R.c.M. 1947t is amended to 

read as follows: 

•89-675. Preliminary d~cree. (1) Within a reasonable 

time after the department files with the district court the 

material required by section 89-874o the court shall issue a 

preliwinary decree. The preliminary decree shall be based on 

the data submitted by the department and on any additional 

data abtained by the court. 

(2) The preliminary 

informationo and make the 

decree shall 

deter•inationso 

contain the 

findings, and 

conclusions, required for the final decree under section 
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89-Sllo 

(3) The district court shall send a copy of the 

preli•inary decree by--ee~~++ee--~~~~ft-~+p~ 

~e~tte~~e~ to the nepartment~ and the department shall serye 

l:!)LJJa..i.L-2L~lll.lillllili-Htllice a copy of tbe prel i•inary 

~~~e to each person named in the material submitted under 

secti~n 89-874 or naaed in the preliminary decree, +he 

~~~~-~eee+~-~ha~+-be-~eftd~-te-~he-p~e+~ftftry-6eereey 

~he-e~~~~--ma+~+~~e--eepfe~--~++--be--pa~--by--~ 

depa~~meft~ lbe depart•eot shall fjle prQQI_of seryjce with 

~istrjct cayrt. 

(4) A person naaed in the material or in the 

preliminary decree may inspect the data upon which the 

decree is based at any time, and he may purchase copies of 

any of the data.• 

SJ:;Ul.lllL~-.S..EUliliL 89-671, R.C.H. 19il.L_ll AMENDED TO 

liU!LAi..£llLL.Oiill 

"n9-877. Final decree. 11} The court shall, on the 

basis of the preliminary decree and on the basis of any 

hearing that may have been heldo enter a final decree 

affir~in~ or oodityinq the preliminary decree. If no request 

for a hearin9 is filed within the ti111e allowed, the 

preliminary decree automatically becomes final, and the 

court snail enter it as the final decree. 

(2] The final decree shall establish tne existing 
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right~ and orioritieso of the persons named in the petition. 

tor trw sourc<' or area \lOder consideration. 

(j) The final decree shall state the findings of facto 

along "'ith any conclusions of law. upon which the existing 

rights and priorities of each person named in the decree are 

ldSed. 

(4) For each ~erson who is found to have 3n existing 

right, the final decree shall state: 

(a) the name and oost-office address of the owner of 

the right; 

(b) the aaount of water~ rate and yglype, included in 

the right; 

(c) the date of priority of the right; 

(a) the purpose for which the water included in the 

right is used; 

(e) the place of use and a description of the land to 

wnich the riqht is ap~urtenant; 

(t) the source of the water included in the right; 

(9) the plac<- and means of diversion; 

{h) the approxi~ate time during which the water is 

used each yea..-; 

(i) any other information necessary to fully define 

1;11e n3ture and extent of the- riqht. 

( ~ I 1 he f i na l decree in "ach exist in~ riqht 

dater~ination is final and conclusive as to all existino 

-5- HB 664 



1 

2 

3 

4 

5 

6 

7 

II 

9 

HI 

ll 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

21t 

2~ 

HB 0664/02 

rights in the source or ared under consideration. After the 

final decree there sh~ll be no existing rights to water in 

the area or source under consideration except as stated in 

the decree.M 

Section 4. Section 89-880, R.c.~. 1947, is amended to 

read as follows: 

•89-880. Right to appropriate application for 

permit. (1) After July l• 1973, a person may not appropriate 

water except as provided in this act. A person may only 

appropriate water t~r-ei for a beneficial use. A right to 

appropriate water may not be acquired by any other aethod• 

including by adverse useo adverse possession, prescription 

or estoppel; the method prescribed by this act is exclusive. 

(2) Except as otherwise provided in subsection (5) of 

this sectiono a person may not appropriate water or commence 

construction of diversion. i~oundmento withdrawal, or 

distribution works therefryr except by applyinq for and 

receiving a ~ermit from the deoartment. The application 

shall be made on a form prescribed by the departm~nt. The 

department shall make the forms available through its 

offices and the offices of the county clerks and recorders. 

The department shall return a defective application for 

correction or completion together with the reasons for 

returning it. An application does not lose priority of 

filinry because of defects. if the application is corrected, 
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completed and refiled with the department within thirty (30) 

days 1fter its return to the applicant• or within a further 

time as the department may allow. If an appljcatjgn js not 

.!:JU:J:e!;J;ed and compl~itbjn 30 dil:a-.Q.[....JtilhiQ_--iL_f.Ullbu 

.tlmiL-'JL~~tltiUU..-lll..ll~.t..__.WL-L2 b .l.li. :J!Qn.t~.t..__1b!il 

lltiJU:ll¥.-date Qf tWL_~alimL--.:ohal.l be the _date of 

L!dilin,g____the appl i cat..ll!n wi tb the correct i lmL....ll!!ilh-lJJe 

ii!:.Jla.Lt.ID!mto An appl jc.ottjon pot corrected vjtllin .2 .l..i! .m!UI.tb~ 

~b.all-ll.iLU£..11~~ 

(3) The department may cP.ase action upon an 

application for a permit and return it to the applicant when 

it finds that the application is not in good faith or does 

not show a bona fide intent to appropriate water for a 

beneficial use. An application returned for any of these 

reasons shall be accompanied by a statement of the reasons 

for w:~ich it was returned• and there shall be no right to a 

priority date based upon the filino of tne application. 

Returning an application pursuant to this subsection shall 

be dee~ed a final decision of the department. 

(4) A permit issued prior to a final determination of 

existino riqhts is provisional and is subject to that final 

deter~ination. The amount of the appropriation granted in a 

provisional permit sh~ll be reduced or modified where 

necessary to orotect and guarantee existino riqhts 

deternined in the final decree. A person may not obtain any 
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vesteJ right• to an appropriation obtained under a 

provisional permit, by virtue of construction of diversion 

works, purchase of equip•ent to apply water, planting of 

crops, or other action, where the permit would have been 

denied or a.odified if the final decree had been available to 

the department. 

15} uutside the boundaries of a controlled groundwater 

are3, a permit is not required before apnropriating 

groundwater by means of a well with a maximum yield of Jess 

than o~--~~~~t100t gallons a minute. Within ~+-~-tbOt 

days of completion of the well and apprqprfatjon of tbe 

~wa~at~L-beoefjcjal uset the appropriator shall file 

notice of completion on a form provided by the departaent at 

its offices and at the offices of the county clerks and 

recor1~rs. Upon receipt of the notice, the department shall 

autom~tically issue a certificate of water right. The 

oriqin31 of the certificate shall be sent to the county 

clerk and recorder, in the county where the point of 

diver~ion or place of use is located, for recordation. The 

department shall keep a copy of the certificate in its 

offica in Helena. After recordation, the clerk and recorder 

shall ~end the certificate to the appropriator. The date of 

filin~ of the notice of completion is the date of priority 

of the right. 

{6} A person who desires to convert a nonproductive 
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oil 3r gas well to a water well •ay do so i~•ediately, but 

shall file a notice of co•pletion or apply for a permit, 

depenJinn on the maximum yield of the wel'l, as otherwise 

provided in this act. The date of appropriation shall be 

the c~te of filino the notice of completion or the 

application for a permit. 

{7) A person may also appropriate water 9 without 

a?plying for or prior to receiving a permit, under rules 

adopted by the board under section 89-Bb9 of this act.• 

Section 5. Section 89-88~, R.c.M. 19~7. is amended to 

read as follows: 

"89-88~. Action on application. (1) The department 

shall granto deny, or condition an application for a permit 

in whole or in part within one hundred twenty (120) days 

after the last date of publication of the notice of 

appJi:,3tion if no hearing is held, and within one hundred 

ei~hty (160) days if a hearing is held; howev~r. in either 

cas" the t i !'le 1nay i:le extended upon a'lreement of the 

applicant, or• lD-tDgse cases where an environmental_ impact 

~~~nt~~~epared or in~ extraordinary cases, 

n&+:-!ll...,.e-~l'len-th+M:y-f~9t-<ley~ lli!l-lW&Lil!A!L.J!IL_JdliS upon 

order ot the department. If the department orders the time 

exteno~d it shall serve a notice of the extension and the 

reasons therefor by certified mail upon the applicant and 

each person who has filed an objection as provided by 
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section 89-882. 

(2) However. an application may not be approved in a 

modified form or upon ter•s• conditions, or li•itations 

soecified by the department, nor denied, unless the 

applicant is first 9ranted an ooportunity to be heard. If no 

objection is filed against the application 9 but the 

departMent is of the ooinion that the application should be 

approved in a modified form or upon terms, conditions or 

' li•itations specified by it, or that the application should 

be denied• the departaent shall prepare a statement of its 

opinion and the reasons therefor. The department shall serve 

a state•ent of its opinion by certified •ail upon the 

applicant, together ~ith a notice that the applicant •ay 

obtain a hearing by filing a request therefor ~ithin thirty 

(30) days after the notice is .ailed. The notice shall 

further state that tne application will be modified in a 

specified manner, or denied, unless a hearinq is requested.• 

Section 6. Section 89-685, R.c.H. 1947• is amended to 

read as follows: 

•&9-885. Criteria for issuance of penait. The 

department shall issue a permit if: 

(1) there are unappropriated ~aters in the source of 

suppl yo 

(2) tne ri~hts of a prior appropriator will not be 

adver~ely affected; 
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1 (3) the proposed means of diversion or construction 

2 are adequate; 

3 (4) the proposed use of water is a beneficial use; 

4 (5) the proposed use ~ill not interfere unreasonably 

5 with otner planned uses or developments for which a permit 

6 has been issued or for ~hich water has been reserved; 

1 (6) an applicant for an appropriation of iJI.s..Wl.Q 

~ .2la.~CU:et a year pr mfl.t.!LW: "*"""--tiSt cubic feet per 

9 second or more proves by clear and convincing evidence that 

10 the rights of a prior aDpropriator ~ill not be adversely 

11 affected.• 

12 Section 1. Section 89-sqo, R.C.H. 19~7, is amended to 

l3 read as follows: 

14 •e9-ti90. Reservation of waters. Ill The state or any 

15 political subdivision or agency thereof• or the United 

1r. States or any agency thereof, may apDly to the board to 

11 reserve waters for existing or future beneficial uses. or to 

lB maintain a minimum flow, level, or quality of water 

1-; throu3hout the year or at such periods or for such lenqth of 

2() time ~s the board designates. 

21 {L) Upon receiving an application, the department 

22 shall ,proceed in accordance ~ith sections 89-881 through 

23 89-BBJ. After the hearing provided in section 89-aB3, the 

2<t board shall decide whether to reserve the water for the 

25 applicant. The deoart~nt•s costs of giving notice, holding 
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the hearing, conducting investigations. and .akinq records, 

incurred in acting upon the application to re~erve water, 

except the cost of salaries of the depart~ent•s personnel, 

shall be paid by the applicant • 

(3) The board may not adopt an order reservin~ water 

unless the applicant establishes to the satisfaction of the 

boa~d: 

(aJ the purpose of the reservation; 

(bl the need for the reservation; 

(c) the amount of water necessary for the purpose of 

the ~~servationi 

{dl that the reservation is in the public interest. lf 

the purpose of the reservation requires construction of a 

storaqe or diversion facility, the applicant shall establish 

to the satisfaction of the board that there will be proqress 

towan; co•pletion of the fa<:ility and acc:omplish~~~ent of the 

pur~ose with reasonable diligence in accordance with an 

established plan. 

(41 After the adoption of an order reservino waters, 

the depart~ent may reject an application and refuse a permit 

for the appropriation of reserved water~. or may, wit~ the 

appro~al of the board, issue the permit subject to such 

t"rms and conditions it considers necessary for the 

protection of the objectives of the reservation. 

(5) A reservation under this section shall date from 
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the date the order reserving the ~ater is adopted by the 

board. and shall not adversely affect any riqhts in 

existence at that ti~e. 

(6) The board snallo periodically but n~-+e~~th8ft ~ 

~~--_g~e every ~n---~10t years, review existing 

reservations to ensure that the objectives of the 

reservation are beinq met. Where the objectives of the 

reservation are not being met, the board may extend, revoke 

or modify the reservation.• 

Section a. Section 89-892, R.c.K. 1947o is aaended to 

read as follows: 

"69-692. Changes in appropriation rights. (1) An 

appropriator •ay not change the place of diversion, place of 

use, purpose of use or place of storage except as permitted 

under this section and approved by the depart•ent. 

12) The depart•ent shall approve the proposed change 

if it deter••ines that the proposed change will not adversely 

dffect the ri ght.s of other persons. If the department 

deter~ines that the proposed change might adversely affect 

the riaht~ of other persons, notice of the proposed change 

shall tn qiven in accordance with section 89-861. If the 

department determines that an objection filed ~Y a person 

whose rights may be affected states a valid objection to the 

prol)osea chance, th" ·Jeoa rtAlent shall hol <1 a hear i nq thereon 

prior to its approval or denial of the proposed change. 
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Objections shall meet the requirements of section 89-882(2)• 

and hearings shall be held in accordance with section 

89-883. 

(3) An appropriator of more than fifteen (15} cubic 

feet per second 'laY not chanqe the pur:>ase of us" of an 

appropriation ri~ht from an agricultural 

industrial use. 

use to an 

i!tL....l.lle.-WuiaU!Ient raay approve ~ change subject to 

~~~s. conditions. restriclions. and ljwjtations it 

~~aers necessary tQ___pLotect the rjghts of pther 

~~~r i ators• --lncl.ud i ng 1 i aj tati ons on tne tlmL-U:!L 

~IU!tl.ioo of tl:le. change. 

UL-lf a change is not compl e;ed as 'U>oroved by the 

~a£tment or if the terms, conditions. restrjctjpns. and 

.lim.i.ta.t. j oos of the .-~:.l:lallg_e_approval are npt.-~:.Q.lllU.ie!I.Jtil.h.s 

.t.l:le.-~Uilc.tae.D.t~--'lf.t.e.L notjce -...ami opportunily for 

~UQL_ rgqyjre the appropriator to snow cause_~y_the 

~nge approval should not be modjfjed or revokeds__lf__tb~ 

~LDilLiRtoc fa H s ta_sbpw syff..i.!;i.ent cause. tl:le.-l1~t.meDt 

may_aodjfy oc revoke the change appcovaJ.• 

S~ction 9. Section ~9-8-lOOo R.c.H. 1947o is amended 

to read as follows: 

M69-6-lOO. He~+ft~--~~-eeerd---- Ad~inistrative 

24 P.reeedtt .. e-;lloei: Jl~lnWi• -t+t-*-f>e~--wi'Ht-+~e~ .. .;e•ed--t>y 

2~ e--~+fte~--dee+~+Cft--o+--~fte--depe .. ~me~-unde .. --rftf~-eet-+~ 
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en~~t~~d-to-e-heer+n~-be~ere-th@-beerdw--A-~~en-de~+r+n~e 

heer+~~-be~e .. e-tft<!!-boa .. d--pu~&n~--t&--th+~-s@~n--~he~~ 

netf~y-~h~-depe~eent-+~-w .. +~n~-w+~h+n-ten-t~et-eey~-o~-~~ 

~ffta~-deef~+on. 

t~t The ~ontan3 Administr~tive Procedure Act (Till~ 

B2o =hapter 42o R.C.H. 1947) governs administrative 

proceedings conducted under this act, except that the common 

law and statutory rules of evidence shall apply only upon 

stipulation of all parties to a proceeding.• 

~~ION 10. SECT1~~~ R.C.H, 1947e IS AHENPED 

ID_&fAO AS FOLLQWS: 

•a9-8-107• Reservations. The depart~ent eay apply for 

reservations and shallo as rapidly as possible, assist other 

approoriate state agencies and political subdivisions in 

applyin1 for reservations within the basin. ~he-tin+ted 

Stet~~-~ .. -eny-nn~~y-~er@e~-mey-net-epp+y-~or-e-reeer•et+on 

e~-we~r-+n-the-bee+n-under--~@et+on--e9-696y--RwE•~·--~~~Y 

unt++--th~--req~+r~mente-e~-eeet+on-3-f89-e-~e~j-o~-thf~-eet 

ore-m~t• Particul,r e~phasis shall be given to apolications 

to reserve water for agricultural, municipal. ~nd minimum 

flo·~ , urposes for the ,;rot.,ction of existing rint>ts and 

aquatic life.• 

-End-
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March 17, 1977 

STANDING COMMITTEE REPORT 
Senate Committee on Agriculture, Livestock & Irrigation 

That House Bill No. 664 be amended as follows: 

l. Amend title, page 2, line 4. 
Following: "WATER" 
Insert: ", and providing attorney fees to prior appropriators who object 

to the issuance of a water use permit whenever the permit application 
is denied" 

2. Amend page 11. 
Following: line 17 
Insert: "Section 6. There is a new R.C.M. section numbered 89-884.1 

that reads as follows: 

"89-884.~. Recovery of attorney fees when application denied. 
(1) If an application for a permit is denied, the applicant shall pay 
the reasonable attorney fees of any prior appropriator who objected to 
the application and was represented by an ~ttorney at the hearing. 

(2) The amount of the fee recoverable under subsection (1) shall be 
determined by the department after the hearing. The department shall 
notify both the applicant and the objector of the amount. The award of ·~ 
attorney fees under subsection (1) is a final action of the department 
and may be appealed to the district court. 

(3) If an applicant appeals a denial of a permit to the 
district court and the denial is sustained, the district court 
may award reasonable attorney fees to any prior appropriator 
who objected to the application and was represented by an attorney 
in the court action." 

Renumber: all subsequent sections 



March 21, 1977 

SENATE 
COMMITTEE OF THE WHOLE 

.. 

That House Bill No. 664 be amended as follows: 

1. Amend page 2, section 1, line 13. 
Following: "and" 
Insert: "excepting" 

2. Amend page 16, section 10, line 19. 
Following: "me~T" 
Insert: "The United States or any agency thereof may apply for 

reservation of water in the basin under section 89-890, R.C.M. 
1947, for beneficial use of that water in the State of Montana." 
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HOUSE Bill NO. 664 

INTRODUCED BY DAY 

BY REQUEST Of THE 

JUOICIARY SUBCO~HITTEE ON MONTANA W~TER 

BY REQUEST Of 

THE DEPARTMENT OF NATURAl RESOURCES AND CONSERVATION 

A Bill FOR AN ACT ENTirLED: '"AN ACT TO 

89-66lt 89-875, 89-B77t 89-880o 89-884, 

89-692t ~Hfi 89-8-lCOo AND 82=8-IQJ, R.C.He 

AMEND SECTIONS 

89-885, 89-89D, 

1947t Of THE 

MONTA~A WATER USE ACT TO CLARIFY DEFINITIONS; TO REDUCE THE 

COST ~F SERVING COPIES OF PRELIMINARY DECREES; TO CLARIFY 

ltlf_flliQINGS TO BE HADE BY THE COURT IN THE FINAl PGCREE: TO 

PROVIDE FOR THE PRIORITY DATE OF CERTAIN RffllEO 

APPLICATIONS; TO TERMINATE CERTAIN UNCORRECTED APPLICATIONS; 

TO CL4RIFY THE REFILING OF ~OTICES OF COMPLETION QF SMALL 

WELLS; TO PROVIDE FOR THE rXTENSIUN OF TIME TO ACT UPON 

APPLICATIONS IN EXT~AOROI~ARY CASES; TO PROV!Dt THAT AN 

APPliCA~T FOR AN APPROPRIATION OF lOoDOO ACRE-FEET A YEAR OR 

MJRt ~UST PROVE BY LlEAR AND CONVINLIN& EVIDENCt THAT THE 

RIGHTS OF A PRIOR APPROPRIATOR WILL NOT BE ADVERSELY 

AFFeCTED; TO CLARIFY THE PERIODIC REVIE~ BY T~E BOARD OF 

~ESEKVATIONS Of WATER; TO PROVIDE THAl THE OEPART~ENT MAY 

APPROVE CHANGES IN APPROPRIATION RIGHTS WITH CONDITIONS TO 
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PROTECT OTHER APPROPRIATORS; ~ TO EliMINATE THE RIGHT TO 

APPEAl A fiNAl DECI$10N Of THE DEPARTMENT TO THE BOARD~ 

l~L.mLitiLilti.llE.lLHAifS TO APPLY FOB RESEKl/ATIONS Qf 

MA!~L-~ PROVIDING ATTORNEY FEES TO PRIOR APPROPRIATQBS 

8HO OBJECT TO THE ISSUANCE Of A HATER USE PERI'!U WHENEVER 

!HE PERMIT WHENEVER THE PERHII APPllCATIQN IS DENIEDo 10 

BE IT E~ACTEO BY THE LEGISLATURE OF THE STATE Of MONTANA: 

Section 1. Section 89-867o RoC.M. 19'tlo is a~nded to 

~ead as follows: 

•89-867. Definitions. Unless the context 

otherwise. in this chapter: 

requires 

(1) •water'" •eans all water of the state, surface and 

subsurface, regardless of its character o~ ftanner of 

occurrence. including geothermal water and_EX(EfiiNG diffuse 

M~LLi~~-

(2) •Beneficial use'" ~eans a use of water fo~ the 

benefit of the app~opdato~, other personso or th€ publico 

inclujin'lo hut not 1 iolited to, ag~icultu~al pncludinq stock 

water)• domestico fish and wildlife, industrial, ir~igationo 

mininq. municipal ... oower, and r-ecreational uses; p-rovided. 

however, that a use of water fo~ slurry to exoort coal fro~ 

Montana is not a beneficial use. Slur~y is a mixture of 

water ~nd insoluble matter. 

{3) "~ppropriate" means to dive~to impound. 0~ 

Hll t>64 
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withdr~w (includinq by stack for stock water) a qu•ntity of 

water. or in the case of a public agency to reserve water in 

accordance with section 89-890. 

{4) •Existing right• means a right to the use of water 

which would be protected under the law as it existed prior 

to J~ly lo 1973. 

(5) •Groundwater" means any water beneath the land 

surface or beneat~ the ~ed of a stream, lake, reservoiro or 

other body of surface water, and which is not a part of that 

surface water. 

(6j •well• means any artificial opening or excavation 

in the groundt however ~adeo by which groundwater is sought 

or through which it flows under natural pressures or is 

artificially withdrawn. 

(7) •Permit• means the ~er~it to appropriate issued by 

the cl~part01ent under sections 89-88ll through 89-681. 

(6) •certificate• means the certificate of water rioht 

issuetl by the department under sections 89-819, 69-880(5)• 

and B9-888o 

(9) •Declaration• means the declaration of an existing 

right filed with the depart01ent under section 89-d72o 

(10) •waste" Means the unreasonable loss of water 

tnrou;~ the design or negligent operation of an 

app ... opriation or ~ater distributio~ facil itv• or the 

application of water to anything but a beneficial use. 
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ill) ·P~++t+ee+•--~~bri+Yi~+~ ~ljtjcal ~Qivisjoo" 

means any county, incorporated city o~ towno public 

corporation or district cre.,ted pursuant to state law. or 

other public body of the state empo~ered to appropriate 

waterr but not d privat~ corporation, association~ o~ group. 

( 12) "Person• neans an individual• association,. 

partnership• corporation, state agencyo political 

subdivision, ftftd the United States or any agency thereof~_aL 

JlQL.lltllll..-JmlJJ;~. 

(13) "Depart~ent• means the depa~tment of natural 

resources and conserv·.: ion provided for 

clla!Jt<:r 15. 

in Title 82Ao 

(1~) •Board• means the board of natural resources and 

conservation provided for in section 82A-15D9. 

(15) •Act• ~eans the Montana Water Use Act and any 

subsequent amendments or additions thereto." 

Section 2o Section 89-875, RoCoMo 1947• is amended to 

read 3S follows: 

•89-875. Preliminary decree. (1) Within a reasonable 

time after the dep~rtment files with the district court the 

material required by section E9-874, the court shall issue a 

preliminary decree. The preliminary decree shall be based on 

the data submitted by the department and on any additional 

data obtained by the court. 

(2) The preliminary decree shatl contain the 
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information, and maKe the determinations, findinqs, and 

conclusions, reQuired for the final decree under s~ction 

8'1-d17. 

{3) The district court shall send a copy of the 

preliminary decree ey-e@~~~~+~-.e++--w?~h--~~~ft--~ee~~ 

r~He~~ed to the department~ and the dgpartment shall 3erye 

~¥-m4Ll-2L-~ersooal service a cop1 of tbe prelipinary 

~e to each person na~ed in the aaterial submitted under 

section 89-874 or named in the preliminary decree. ~ 

~~~u~"-reee+p~-~e++-be-epp~ded-~e-~he-~e+~m+~ry--deeree. 

~he--ees~s--et--me+++~--~e--eep+es--shft++--be--pe~d-by-tfte 

depsr~meft~• Lne departmgot shall file prqof of service with 

L~_distrjct ~ 

('t) A person na•ed in the material or in the 

prelimi~ary o~cre?. may insp~ct the data upon which the 

deere~ is based at any time, and he may purchase copies of 

Jny of the data." 

~Ulil!Lh-llUl.il'• 89-!l11~C .M. l HL.__lS ,\MtNDEIL .. JJ.l 

ikAiL~ __ fJll.~_;_ 

M~~-877. Final decr~e. (1) The court shall, on the 

basjs 0f thP prPl iminary decree and or~ th~ b~sis of any 

hearin1 that may have been t.~la, enter a final decree 

atfirJ,tn~ or modifyin1 the prPl iminary decTee. 1t no request 

f ~r ~ear lft~J is ti ]Pd within the tim~ alln~ed. the 

preli'llin,:;ry df"LJee dutomatically br::=cc-mcs finc:tl .. and the 
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court shall enter it as the final decree. 

(2) The final decree shall establish the existing 

rights and priorities, of the persons named in the petition. 

for the source or area under consideration. 

(31 The final decree shall state the findings of facto 

along with any conclusions of law, upon which the existinq 

rights and priorities of each person na~ed in the decree are 

based. 

(4) For each person who is found to have an existing 

~ight. the final decree shall state: 

{a) the naee and post-office address of the owner of 

the right; 

(bl the a01ount of watero rate and ygllllle• included in 

the right; 

(c) the date of priority of the right; 

{d) the purpose for which the water included in the 

riqht is used; 

(~) the place of use and a description of the land to 

which che right is appurtenant; 

{t) the s~urce of the water included in the right; 

(q} the place and means ef diversion; 

(h) the approximate time during which the water is 

used each year; 

{i) any othPr infor~ation necessary to fully define 

the n3ture and extent of the riqht. 

--(>- HB 664 
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{'>I The final decr-ee in each <>xistinq ri-ght 

d~termindtion is final and conclusive as to all existinq 

rights in the source or area under consid""~r.:Jtion. After the 

final decree there shall be no existing rights to water in 

tne ~rea o.- source unde..- consideration exce~t as stated in 

the decree .... 

Section 4o Section 89-BBO, R.C.M. 194lo is amended to 

read dS follows; 

•89-880. Right to appropriate -- application for 

permit. (ll After July 1, 1973, a person •ay n~t appropriate 

water except as provided in this act. A person •ay only 

appropriate water fFor-fti for a beneficial use. A right to 

appropriate water may not be acquired by any other method, 

including by adverse use, adverse possession, prescription 

or estoppel; the method prescribed by this act is exclusive. 

{21 Except as otherwise provided in subsection (51 of 

this section, a person may not appropriate water or commence 

construction of diversion, i~poundment. ~ithdrdwaly or 

distribution works therefor except by applyinq for and 

receiving a permit fro• the de~art•ent. The ap~lication 

shall be ..acle on a form prescribed by the de>partmHnt. The 

department shall aake the forms available through its 

office5 and the offices of the county clerks and recorders. 

The je?artment shall return a defective application for 

correction or co~pletion together with the rea~ons for 
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r::turrlinq it. An dpp~icdtion does not lose priority of 

filin>< becau"e of detects. if the application is corrected, 

compJ,,ti>d and refiled wit:-o the department within thirty (301 

days >fter its return to the applicant, or within a further 

ti mP. dS the 'Jepartment may illl ow. If an ap;;)l jcatjo(Li:;___rul1. 

!:DLD:U.e.ll_a.ocL_s;;~tl~-.lti.tl:lln 30 days or wjthjo " further 

.time.....L!.~I:ML.de.partment -<lll2l!t:U. up to (l il mwt.hs• the 

~LiDLLtY date _Qf__~~ application shall be the date of 

r~iliog_tDe aopljcaLiQD_ wjth tha cprrectjoos Kith the 

li!W.ilL~nt. An~~t;j on opt corrected_i!tilhin 2 JJi m.o.ntil.li 

~Jl be terw!nated. 

{3) The departlilenc may cease action upon an 

a~plication for a per~it and return it to the applicant when 

it finds that the applicntioo is not in good faith or does 

not s~ow a bona fide int2nt to appropriate water for a 

beneficial use. 1\n r.ppl i cation retu..-ned for any of these 

reason" shall be accompanied by a statement of the reasons 

far which it was ret>Jr,,ed, and there shall oe no r iQht to a 

priority date based upon ti>e filing of the application. 

Returninq an application uursuant to this subsection shall 

be deemed a final dec•s~on of the depa~tment. 

(<tl A per•it issued prior to a final determination of 

existing rights is provisional and is subject to that final 

deter~ination. The amount ot the app~opriatioo g~anted in a 

provisional per~it shall be reduced or •edified where 
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necessary to protect and guarantee existing rights 

deter~ined in the final decree. A person ~ay not obtain any 

vested righto to an appropriation obtained under a 

provisional permit, by virtue of construction of diversion 

works, purchase of equlp~nt to apply watero planting of 

crops, or other a<tiono where the per•it would have been 

denied or !Rodified if the final decree had been available to 

the depart•ent. 

(5) Outside the boundaries of a c-trolled grovndvater 

area, a permit is not required before appropriating 

groundwater by .aans of a well with a •axi.ue yield of less 

than ofte-l'tuMrett-t100t gallons a •i nute. Within si-fty-~60-t 

days of co•pletion of the well and appropriation gf the 

~CQUOdwater fpr beneficial use, the appropriator shall file 

notice of completion on a for• provided by the depart•ent at 

its offices and at the offices of the county clerks and 

recorders. Upon receipt of the notice, the depart•ent shall 

auto•atically issue a certificate of water right. The 

original of the certificate shall be sent to the county 

clerk and recorder, in the county where the point of 

diversion or place of use is located, for recordation. The 

department shall keep a copy of the certificate in its 

office in Helena. After recordation, the clerk and recorder 

shall send the certificate to the appropriator. The date of 

filin3 of the notice of completion is the date of priority 

-9- HB 664 

1 

2 

3 

.. 
5 

6 

1 

8 

9 

10 

11 

12 

13 

lit 

15 

16 

11 

18 

19 

20 

21 

22 

23 

Zlo 

l5 

HB 0664/03 

of the right. 

(6) A person who desires to convert a nonproductive 

oil or ~swell to a water well aay do so immediately• but 

shall file a notice of cu.pletion or apply for a per•itw 

depending on the .axi.u~ yield of the well, as otherwise 

provided in this act. The date of appropriation shall be 

the date of filing the notice of COIRpletion o~ the 

application for a per•it. 

(7) A pe~son .ay also app~opriate waterw ~ithout 

applying for or prior to receiving a per•it• under rules 

adopted by the board under section 89-869 of this act.• 

Section 5. Section 89-88~. R.t.M. 1947o Is aaended to 

read as follows: 

•a9-884. Action on application. (1) The departaent 

shall grant, deny, or condition an application for a perait 

in whole or in part within one hundred twenty (120) days 

after the last date of publication of the notice of 

application if no hearing is heldo and within one hundred 

eighty (180] days if a hearing is held; however, in either 

case the tiae may be extended upon agree~ent of the 

applicant, ory in_tbose ca5es where an enyjconmental i-uact 

~ta~~ot myst be prepar~d or in~ extraordinary cases, 

n~--~r~--~"an--~ft~r~y-t3&t-da~ Hal MORE THAN 60 PAYS upon 

order of the department. If the department orders the time 

extended it shall serve a notice of the extension and the 

-10- HB b6~ 
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r~asons therefor ~y certified ~ai I upon the aoplicaot and 

each pe~son who has filed an objection as provided by 

sectioP 89-SBZ. 

(2) Howeve~. an application eay not be app~oved in a 

modified form o~ upon ter•s• conditions. o~ li•itations 

specified by the depart.ent. no~ deniedo unless the 

applicant is first g~anted an opportunity to be hea~d. If no 

objection is filed against the application, but the 

department is of the opinion that the application should be 

approved in a aodified for• or upon ter•s• conditions or 

lieitations specified by it, or that the application should 

be denied, the departeent shall prepa~e a stateeent of its 

opinion and the reasons therefor. The depart•ent shall serve 

a stateaent of its opinion by ce~tified mail upon the 

applicant, together with a notice that the applicant aay 

obtain a hea~ing by filing a ~equest therefor within thirty 

(30) days after the notice is mailed, The notice shall 

furthe~ state that the application will be modified in a 

specified .anner, or denied, unless a hearing is requested,• 

ifkllll«_~~ERE IS A NEW RoCeHe SECTION NUMBERED 

~aii.l_IHAI_BEAQS AS fOllOWS: 

89-884,1. Recovery of attorney fees when application 

denied, {1) If an application to~ a permit is denied, the 

applicant shall pay the ~easonable attorney fees of any 

p~ior approp~iato~ who objected to the application and was 
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rapresented by an attorn2y at the hearing. 

(l) The amount of the fee recoverable unde~ subsection 

(ll s~all be dete~~ined by the depa~tment afte~ the hearing. 

The department shall notify both the applicant and the 

objector of the amount. The award of attorney fees under 

subsection (1) is a final action of the depa~tment and •ay 

be appealed to the district court. 

(3) If an applicant appeals a denial of a per~lt to 

the district court and the denial is sustainedo the dlst~ict 

court •ay award reasonable 

appropr-iato~ who nbj-•<:ted 

atto~ney fees to any prior 

to the application and was 

rLp~esented by an atto~~~Y in the cou~t action. 

Section 7, Section 89-885, R.C.H. 1947• is a•ended to 

~ead as follows: 

•89-885. Crite~ia fo~ issuance of per•jt. The 

department shall issue a permit if: 

(lJ there a~e unappropriated water-s in the sou~ce of 

supplyi 

(2) the ~ights of a prio~ approp~iato~ will not be 

adve~sely affected; 

(3) the pr-oposed means of diversion or const~uction 

are adequate; 

(~) the proposed use of water is a beneficial use; 

(5) the proposed use will not interfe~e unreasonably 

with other planned uses or developments for which a per-eit 

-1.2- HB 664 
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has been issued or for which ~ater has been reserved; 

(6) an applicant for an appropriation of ~ 

i~e=fe~ a wear or •ore or ~~"--tl5t cubic feet per 

second or more proves by clear and convincing evidence that 

the rights of a prior appropriator ~ill not be adversely 

affected.• 

Section 8. Section 89-890, R.c.K. 1947, is amended to 

read as follows: 

•89-890. Reservation of waters. (1) The state or any 

political subdivision or agency thereof, or the United 

States or any agency thereofo may apply to the board to 

reserve ~aters for existing or future beneficial uses, or to 

aaintain a ~lnimu• fl~, level, or quality of water 

throughout the year or at such periods or for such length of 

time 3S the board design~tes. 

(2) Upon receiving an applicatlono the depart.ent 

shall proceed in accordance with sections 89-881 through 

89-383. After the hearing provided in section 89-883, the 

board shall decide ~hether to reserve the water for the 

applicant. The depart.ent•s costs of giving notice, hofding 

the hearing, conducting investigations, and •aking records, 

incurred in acting upon the application to reserve water, 

except the cost of salaries of tne department•s personnel, 

shall be paid by the applicant. 

(3) The board may not adopt an order reserving ~ater 
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unless the applicant establishes to the satisfaction of the 

board: 

(a) the purpose of the reservation; 

(b) the need for the ~eservation; 

(c) the amount of wate~ necessa~y to~ the purpose of 

the reservation; 

(d) that the reservation is in the public interest. If 

the pu~pose of the reservation ~equires construction of a 

storage or diversion facility, the applicant 5ha1l establish 

to the satisfaction of the board that the~e will be p~ogress 

toward co•p·letion of the facility and acc011plis.._nt of the 

purpose with reasonable diligence in accordance with an 

established plan. 

(4) After the adoption of an order reserving waters, 

the department aay reject an application and refuse a per•it 

for the appropriation of reserved waters, or •ayo with the 

approval of the board, issue the per•it subject to such 

terus and co~ditions it considers necessary for the 

protection of the objectives of the r~servation. 

(~I A reservation under this section shall date froa 

the date the order reserving the ~ater is adopted by the 

board, and shall not 3dversely affect any ~iqhts in 

existence at that time. 

(b) The board shall, periodically but "~~~~en~ 

~~~--~e every te"---tlOt yearso review existinq 
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rese~vations to ensure that the objectives of the 

reservation are being met. Where the objectives of the 

reservation are not being met, the board may extend, revoke 

or aodify the reservation.• 

Section 9. Section B9-89Zo R.c.H. 1947• is amended to 

read as follows: 

•89-892. Changes in appropriation rights. (1) An 

appropriator •ay not change the place of diversion, place of 

use, purpose of use or place of storage except as per•itted 

under this section and approved by the depart.ent. 

(2) fhe depart•ent shall approve the proposed change 

if it deter•ines that the proposed change will not adversely 

affect the rights of other persons. If the depart•ent 

determines that the proposed change might adversely affect 

the rights of other persons, notice of the proposed change 

shall be given in accordance with section 89-881. If the 

department determines that an objection filed by a person 

whose rights •ay be affected states a valid objection to the 

proposed change, the de~artment shall hold a hearing thereon 

prior to its approval or denial of the proposed change. 

Objections shall meet the requirements of section 89-882(2)• 

and hearings shall be held in accordance with section 

69-863. 

(3) An appropriator of more than fifteen (15) cubic 

feet per second may not change the purpose of use of an 
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to an 

~1-_l~--~rt•ent may approve a change sybject to 

.s.~ t~:rm;u__.~;;Q.Oil.ili!lnli.J. restr jet jons. and I! 11itatj ons j t 

kii.Oll!1U . .S._Jl~~__J_!L protect the L.i.ghU of pther 

~roprfators• _jncludjog li•itatioD$ go the tjee far 

kllBPltli.un_~__.~;;~ 

L2l-....1L_a__c.baoge is not ca•pl eted ;u; apprpyiUl by the 

~d.l::t.liWJLQL_j,.Lt.bJL.terws I cond itigns. restr ic:tj QO$• and 

J.~.Ui.ullL-Ilf__t.b!L__.~;;Ilange approval are oot cmapl ied with• 

J;tJP,_I1f:partaent ~- 3fter notjce and ppoortynjty for 

be.<~.r.io.!:IL...L1!1Wi re tbSL appropriator to show cayse wh)' the 

khaoge_ap~ should Oat be ppdif!ed or ceypk@d. If the 

~gprgpriator fails~~ow sufficjaot cau&e. the department 

~Qdi[X-QL_Leygke the change approval.• 

Section 10. Section 89-8-lOO, R.c.K. 19~7, is amended 

to read as fo11ows: 

"89-8-100. Hee~~nq~--~--bee~d---- AdDinistrative 

¥~eedure-~e~ pcoceedjn~. t+t-*-P~~&n-who-~~-~~~e.ed--by 

e--~+fte+--dee~~--~--~he--depe~.e~--~r--~+s--e~-t~ 

e~+~+ed-~&-e-h~~-be~ere-the-beardw--.-pe~en-de~+~~~e 

hear+ng before-~-beerd- pur•uen~ -~~s--~e~on--sfte++ 

DMii'y-i:he-depeflo8en~+n-wt"+t~~·H~h+tt-t.en-t~yt-~-~ 

~+ntt+-dee+~+-• 

t~t The Montana AdDinistrative Procedure Act (Title 
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1 82, chapter ~z. R.C,M. 191t7) governs ad•inistrative 

l proceedings conducted under this act, except that toe co.~n 

3 law and statutory rules of evidence shall apply only upon 

4 stipulation of all parties to a proceeding.• 

5 ~~liON 11. SECTION 89-8:107o R.c.H. 19~7. IS AMENDED 

6 IQ READ AS FOLLQWS: 

1 •89-8-107, Reservations. The departaent aay apply for 

8 resarvations and shallo as rapidly as possible, assist other 

9 appropriate state agencies and political subdivisions in 

10 applying for reservations within the basin. 'ffte Yni~ed 

11 s~ee~-~-eny-.geney-the~eo• .. , no• ooof; ••~-• reeerw.eion 

12 of--lffte .. -i-n-he-ttea+ft tonder --~-89-&9&y--fhtwtt.-~ 

13 toMi+--~he ~ef!ai .. e-nts-of'-flleNen-3-f"89 8 185] of-tri1-oe~ 

14 e.-e-•~• THE !WilED STATES QR ANY AGENtY THEREOF MAY APPLY 

15 £0& __ Kf~Al1UH_Df_WAIER IN IHE BASlN UNDER SECTION 89-890, 

16 &~._19\1 1 FDR 8ENEF1CIAL USE Of THAT WATER IN THE STATE 

11 J2L ltOl!IIANAo Particular e•phas is shall be given to 

18 applications to reserve water for agricultural, municipal, 

19 and niniaum flow purposes for the protection of existing 

ZO rights and aquatic life,• 

-End-
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HOUSE RILL NO. 664 

INTRODUCED BY DAY 

BY REQUEST OF THE 

JUDICIARY SUBCOMMITTEE ON MONTANA WATER 

BY REQUEST OF 

THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: •AN ACT TO AMEND SECTIONS 

89-86lo 89-875o 89-877, 89-880o 89-884o 89-885o 89-890o 

89-892o *H9 89-8-100, AND 89-8-107, R.C.M. 19~7, OF THE 

MONTANA WATER USE ACT TO CLARIFY DEFINITIONS; TO REDUCE THE 

COST OF SERVING COPIES OF PRELIMINARY DECREES; TO CLARIFY 

THE flhOINGS TO BE HAQE BY THE COURT IN THE FINAL QECREEi TO 

PROVIDE FOR THE PRIORITY DATE OF CERTAIN REFILED 

APPLICATIONS; TO TERMINATE CERTAIN UNCORRECTED APPLICATIONS; 

TO CLAKIFY THE REFILING Of NOTICES Of COMPLETION OF SMAll 

WELLS; TO PRCVIOE FOR THE EXTENSION OF TIME TO ACT UPON 

APPLICATIONS IN EXTRAORDINARY CASES; TO PROVIDr THAT AN 

APPLICANT FOR AN APPROPRIATION OF lOoOOO ACRE-FEET A YEAR OR 

MORE MUST PROVE BY CLEAR AND CONVINCING EVIDENCE THAT THE 

RIGHTS OF A PRIOR APPROPRIATOR Will NOT BE ADVERSELY 

AFFECTED; TO CLARIFY THE PERIODIC REVIEW BY THE BOARD OF 

RESERVATIONS OF WATER; TO PROVIDE THAT THE DEPARTMENT MAY 

-PPROVE CHANGES IN APP~OPRIATION RIGHTS ~ITH CONDITIONS TO 

F I fl A L P R I N T I N G 
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PROTECT OTHER APPROPRIATORS; *NB TO ELIMINATE THE RIGHT TO 

APPEAL A FINAL DECISION OF THE DEPARTMENT TO THE BOARD~ AMD 

TO ALLOW THE UNITED STATES TO APPLY FOB RESERvATIONS OF 

HATER; TO PROviDE THAT ATTORNEY FEES SHALL 8E AWARDED TO THE 

PREvAILING PARTY IN ANY COURT LITIGATION DN AN APPLICATION 

FOR A PERMIT; AND PRQvJDING FOR AN IMMEQIATE EFFECTivE PATEy 

*Hft=PRBYf9iN6- AfJQftHf¥= fEES= f&==f8f8ft==APP8BPRIAJ8ft5-=WHB 

9&;tf;t;f-flt==fHf--tSSttAH£;-E=itf=k=ttHE8-tt5E-ffftf1H==Wt1f:MY£R=fHE 

~~-~HfNEYfft~HE-PERM+~-.~+E*~£BN-IS BENIEB.• 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA; 

Section 1. Section 89-867, R.C.M. 1947o is amended to 

read as follows: 

•89-867. Definitions. Unless the context requires 

otherwise, in this chapter: 

(1) •water• means all water of the stateo surface and 

subsurfaceo re~rdless of its character or manner of 

occurrence, including qeothermal water ~ f*fEfffHS diffuse 

syrface W")tere 

(2) "Beneficial use• means a use of water for the 

benefit of the appropriator, other personso or the publico 

includingo but not linited too agricultural (including stock 

water)• domestico fish and wildlife, industrial. irrigation, 

mininq, municipat~ power, and r~creational uses; provided. 

however, that a use of water for slurry to export coal from 
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Montana is not a beneficial use. Slurry is a mixture of 

water and insoluble matter. 

(31 "Appropriate• means to divert, impound, or 

of withdraw (including by stock for stock water) a quantity 

water, or in the case of a public agency to reserve water in 

accordance with section 89-890. 

(41 •Existing right• means a right to the use of water 

which would be protected under the law as it existed prior 

to July lo 1973. 

(5) •Groundwater• means any water beneath the land 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

surface water. 

(6) •well" means any artificial opening or excavation 

in the ground, however ~ade, by which groundwater is sought 

or through which it flows under natural 

artificially withdrawn. 

pressures or is 

(7) •Permit• means the perMit to appropriate issued by 

the depart~ent under sections 89-880 through 89-887. 

(81 •certificate• means the certificate of water right 

issued by the department under sections 89-879, 89-880(51• 

and 89-888. 

(9) •Declaration• means the declaration of an existing 

right filed with the department under section 89-872. 

(lD) •waste• means the unreasonable loss of water 
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throuqh the design or negligent oper-ation of an 

appropriation or water distribution facility, or the 

application of water to anything but a beneficial use. 

(11) •p&++~+ee+•--sHb~ioisio" •Poljtjcal subdjyjsjgn• 

means any county, incorporated city or town., public 

corporation or district created pursuant to state law, or 

other public body of the state empowered to appropriate 

water, but not a private corporation, association, or group. 

[12) "Person• means an individual, association• 

partnership, corporation, state agency, political 

subdivision, end the United States or any agency thereof~ 

~ny gtber entjty. 

(13} "Department" means the departMent of natural 

resources and conservation provided for in Title 82Ao 

chapter 15. 

(141 •Board• means the board of natural resources and 

conservation provided for in section 8ZA-1509. 

(15) •Act• means the Montana Water Use Act and any 

subsequent amend~nts or additions thereto." 

Section 2. Section e9-B75o R.c.M. 19't7, is amended to 

read as follows: 

"89-875. PreliMinary decree. (1) Within a reasonable 

time after the department files with the district court the 

material required by section 89-874o the court shall issue a 

preliMinary decree. The preliminary decree shall be based on 
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the data submitted by the department and on any additional 

data obtained by the court. 

(21 Tne prel i 111i nary decree shall contain the 

information, aqd make the determinations, findings. and 

conclusions, required for the final decree under section 

89-871. 

(3) The district court shall send a copy of the 

preliminary decree fty--eer~++ed-~+-w+~-r~~eee~ 

~eque~~ed to the departeent~ and the department shall serye 

~il gr by personal seryjce a cgpy of the preljwlnary 

~ to each person naMed in the material submitted under 

section 89-874 or naaed in the preliwinary decree. ~ 

~e~~-reee•~-~+-be-ep~~~he-preliwi~-deepee. 

'Ft.e-e<>~~~-<>+----+1-+~-~_.,-i-es-~he++--be-~-'-fty--~ 

de~artmeft~Y The department sball file proof gf servjce wjth 

the djstrjct court. 

(4) A person named in the material or in the 

preliminary decree may inspect the data upon which the 

decree is based at any time, and he may purchase copies of 

any of the data.• 

SECfiON 3. SECTION 89-877• RoCoM• 1947o IS AMENDED TO 

BEAQ AS FQLLOWS: 

"89-877. Final decree. (1) The court shall, on the 

basis of the preliminary decree and on the basis of any 

bearino that may have been held, enter a final decree 
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affirming or modifying the preliminary decree. If no request 

for a bearing is filed within the time allowed, the 

preliminary decree automatically becoaes final, and the 

court shall enter it as the final decree. 

(2) The final decree shall establish the existinq 

rights and priorities, of the persons named In the petition, 

for the source or area under consideration. 

(3) The final decree shall state the findings of fact, 

along with any conclusions of law, upon which the existing 

rights and priorities of each person nawed in the decree are 

based. 

(4) For each person who is found to have an existing 

right, the final decree shall state: 

(a) the name and post-office address of the owner of 

the right; 

(bJ the a.aunt of waters rate and yglumea Included in 

the riqht; 

{c) the date of priority of the right; 

(d) the purpose for which the water included in the 

riqht is used; 

(e) the place of use and a description of the land to 

which the right is appurtenant; 

(f) the source of the water included in the right; 

(~) the place and means of diversion; 

(h) the approximate time during which the water is 

-6- H!l 66't 
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(5) The final decree in 

~;s 0661t/04 

necessary to tully define 

each existing right 

determination is final and conclusive as to all existing 

rights in the source or area under consideration. After the 

final decree there shall be no existing rights to water in 

the area or source under consideration except as stated in 

the decree.• 

Section 4. Section 89-880, R.c.K. 1947• is amended to 

read as follows: 

•89-880. Right to appropriate -- application for 

permit. (lt After July 1, 1973, a person may not appropriate 

water except as provided in this act. A person aay only 

appropriate water t~i for a beneficial use. A right to 

appropriate water nay not be acquired by any other method, 

including by adverse use, adverse possession, orescription 

or estoppel; the method prescribed by this act is exclusive. 

(2) Except as otherwise provided in subsection (5) of 

this section, a person may not appropriate water or commence 

construction of diversiono impoundment. withdrawal, or 

distribution works therefor except by applying for and 

receiving a permit from the depdrtment. The application 

shall be made on a for~ prescribed by the department. The 

department shall make the forms available through its 

-1- Hll 664 
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offices and the offices of the county clerks and recorders. 

The department shall return a defective application 

correction or completion together with the reasons 

returning it. An application does not lose priority 

for 

for 

of 

filino because of defects. if the application is corrected, 

completed and refiled with the department within thirty (30) 

days after its return to the applicant. or within a further 

time as the department may allow. If an application js not 

corrected and completed wjtbjo 30 days gr wjtbjn a further 

tjme a$ the department allows. up to D ~ months. the 

prjprltw date pf the application shall be thg date pf 

refjljng the appljcatipn with the cprrettions wjth the 

department. An agpljcatjgn npt corrected wjtbjp ~ ~ ~ 

shall be terg!pated. 

(3) The department •ay cease action upon an 

application for a permit and return it to the appl !cant when 

it finds that the application is not in 0ood faith or does 

not show a bona fide intent to aporopriate water for a 

benefici3l use. An application returned for any of these 

reasons shall be accompanieo by a state.ent of the reasons 

for which it was returned, and there shall be no riqht to a 

priority date based upon the filing of the application. 

R~turning an application pursuant to this subsection shall 

be deemed a final decision of t~e department. 

(4• A permit issued prior to a final determination of 
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existinQ rights is provisional and is subject to that final 

deter~ination. The amount of the appropriation qranted in a 

provisional pernit shall be reduced or modified where 

necessary tL protect and guarantee existing rights 

determined in the final decree. A person nay not obtain any 

vested right, to an appropriation obtained under a 

provisional per~ito by virtue of construction of diversion 

works, purchase of equip•ent to apply watero planting of 

crops, or other actiono where the perait would have been 

denied or modified if the final decree had been available to 

the department. 

(5) Outside the boundaries of a contrplled qroundwater 

area, a permit is not required before appropriating 

groundwater by means of a well with a maximum yield of less 

than Ofte--hundred-tl00t gallons a ainute. Within ~~60t 

days of coapletion of the well and apprgprjatjon of tbe 

grgyndwater fgr benefjcjal use, the appropriator shall file 

notice of completion on a form provided by the department at 

its offices and at the offices of the county clerks and 

recorders. Upon receipt of the notice, the department shall 

automatically issue a certificate of water right. The 

original of the certificate shall be sent to the county 

clerk and recorder, in the county where the point of 

diversion or place of use is located, for recordation. The 

deoartment shall keep a copy of the certificate in its 
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office in Helena. After recordation, the clerk and recorder 

shall send the certificate to the appropriator. The date of 

filing of the notice of completion is the date of priority 

of the right. 

(61 A person who desires to convert a nonproductive 

oil or gas well to a water well aay do so i.mediatelyo but 

shall file a notice of coapletion or apply for a permito 

depending on the maximum yield of the well, as otherwise 

provided in this act. The date of appropriation shall be 

the date of filing the notice of completion or the 

application for a perait. 

(7) A person .ay also appropriate water, without 

applying for or prior to receiving a peralt, under rules 

adopted by the board under section 89-869 of this act.• 

Section 5. Section 89-88~, R.~.H. 19~7. is amended to 

read as follows: 

•89-884. Action on application. (1) The department 

shall grant, deny, or condition an application for a per•it 

in whole or in part ~ithin one hundred twenty 1120) days 

after the last date of publication of the notice of 

application if no hearinq is held• and within one hundred 

eighty (180) days if a hearing is held; however, in either 

case the time may be extended upon agree•ent of the 

applicant. or• jn those cases wher~ an enyjronmental impact 

statement must be prepared or in ~ extraordinary cases. 

-10- H8 66~ 



1 

2 

3 

.. 
s 

6 

7 

6 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

21t 

25 

H6 0664/0it 

no~-mere-~-t~~y-f3&t~ NOT MORE THAN 60 oays upon 

order of the department. If the department orders the time 

extended it shall serve a notice of the extension and the 

reasons therefor by certified mail upon the applicant and 

each person who has filed an objection as provided by 

section 89-882. 

(2) However, an application may not b~ approved in a 

modified form or 

specified by 

upon termso conditions, or 

the department, nor deniedo 

limitations 

unless the 

applicant is first granted an opportunity to be heard. If no 

objection is filed against the application, but the 

department is of the opinion that the application should be 

approved in a modified form or upon terms, conditions or 

limitations specified by ito or that the application should 

be denied, the department shall prepare a statement of its 

opinion and the reasons therefor. The department shall serve 

a statement of its opinion by certified mail upon the 

applicant, together with a notice that the applicant may 

obtain a hearing by filing a request therefor within thirty 

(30) days after the notice is mailed. The notice shall 

further state that the application will be modified in a 

specified manner, or denied, unless a hearing is reouested." 

5t€ffBN=fzw==fltfftE f5-=ft=MW==ftdwfh=5HH9H=-N!:tftftftlftl 

89=fft4•t-fHtf-REtfti=t5-fBtkBY5t 

tt9-e&n~.--ftee-ery--ft'F--Mi:orney--fee"-wtlen-~+eft-+on 
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den?edw--t~t-1.-en-ep~++~e~+on-~e-perm+~-+"--dPn+edT-~ 

epp++ean~--~ha++-~ey--the--ree~ee+e-~~"~~o+-eny 

pr?er-~por~r+e~er-who-obj~~he-~p++e~?on--eftd--wa~ 

repr~en~ed-by-en-e~~~ney-e~fte-heeringw 

t~t-~he-em&Hn~-~-~he--fee-reeo•ereb+e-under-s~e~+on 

t+t-"he++-be-de~erm~ed-by~deper~~~-e~er-the-heer+ftqw 

~he--deeer~~ft~--she++--n~+-fy~h--the--~p++een~-en~ 

objee~or-~-the-eme~~.-~e-~-ef--~erney--+ees--aftder 

s~b~e~+en--ttt--~-e-~fte+-~+on-e-f-the-deper~~t-end-~y 

be_-eppee'H!d-to-~he-d~r+e~-.:et:~"f"tw 

t3t--M'-en-8p1t++eent-e,.,ett+s-e-ileft+e+-e-t--e--pe1"m+t:--te 

~he-~~~~-end-~e-.feft+ftt-~sttfl:e+tted-9-the-d~~~ 

eoer~--mey--ewerd--re~e~~erney---fees--~-eny-pr+or 

ep~+e~or--who--ebje~ed--ioe--the--ttpp++eft+on--end---we~ 

represe~-by-en-eM-ey in ~he eetH"~--~+-

Section 6. Section 

read as follows: 

89-885, RoCoHo 1947o is amended to 

•89-885. Criteria for issuance of permit. The 

department shall issue a permit if: 

(1) there are unappropriated ~aters in the source of 

supplv; 

(2) the rights of a prior appropriator ~ill not be 

adversely affected; 

(3) the proposed means of diversion or construction 

are adequate; 
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(4) the proposed use of water is a beneficial use; 

(51 the proposed use will not interfere unreasonably 

with other planned uses or developments for which a per~it 

has been issued or for which water has been reserved; 

(6) an applicant for an appropriation of ~ 

acre-feet a year or more or t+f~~-t15t cubic feet per 

second or more proves by clear and convincing evidence that 

the rights of a prior aopropriator will not be adversely 

affected.• 

Section 1. Section 89-890, R.C.M. 1947, is a~ended to 

read as follows: 

•a9-690. Reservation of waters. (l) The state or any 

political subdivision or agency thereof• or the United 

States or any agency thereof, •ay apply to the "board to 

reserve waters for existing or future beneficial uses, or to 

maintain a minimum flow, level, or quality of water 

throughout the year or at such periods or for such length of 

time as the board designates. 

[2) Upon receiving an application, the department 

shall proceed in accordance with sections 89-881 through 

89-883. After the hearing provided in section 89-883, the 

board shall decide whether to reserve the water for the 

applicant. The department's costs of givinq notice, holding 

the hearing, conducting investigations, and making records, 

incurred in acting upon the application to reserve water, 
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except the cost of salaries of the depart•ent•s personnel, 

shall· be paid by the applicant. 

(3) The board may not adopt an order reserving water 

unless the applicant establishes to the satisfaction of the 

board: 

(a) the purpose of the reservation; 

(b) the need for the reservation; 

(c) the amount of water necessary for the purpose of 

the reservation; 

(d) that the reservation is in the public interest. If 

the purpose of the reservation requires construction of a 

storage or diversion facility, the applicant shall establish 

to the satisfaction of the board that there will be progress 

toward co•pletion of the facility and accoeplish•ent of the 

purpose with reasonable diligence in accordance with an 

established plan. 

(4) After the adoption of an order reserving waters, 

the department .ay reject an application and refuse a per•lt 

for the appropriation of reserved waters, or •ay, with the 

approval of the boardo issue the permit subject to such 

ter•s and conditions it considers necessary for the 

protection of the objectives of the reservation. 

(51 A reservation under this section shall date fro• 

the date thP order reservinq the water is adopted by the 

ooard, and shall not adversely affect any rights in 
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existence at that time. 

(6) The board shall, periodically but"~~~-~~ 

1~~ every ~en---t10t years, review existing 

reservations to ensure that the objectives of the 

reservation are being .at. Where the objectives of the 

reservation are not being met, the board may extend, revoke 

or modify the reservation.• 

Section a. Section 89-892, R.C."• 1947, is amended to 

read as follows: 

•89-892. Changes in appropriation rights. (1) An 

appropriator may not change the place of diversion, place of 

use, purpose of use or place of storage except as permitted 

under this section and approved by the department. 

(2) The department shall approve the proposed change 

if it determines that the proposed change will not adversely 

affect the rights of other persons. If the departeent 

determines that the proposed change might adversely affect 

the rights of other persons, notice of the proposed change 

shall be given in accordance with section 89-881. If the 

department determines that an objection filed by a person 

whose riqhts may be affqcted states a valid oDjectlon to the 

proposed change, the department shall hold a hearing thereon 

prior to its approval or denial of the proposed change. 

Objections shall ~et the requirements of section 89-882(2~, 

and hearings shall be held in accordance with section 
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89-883. 

(3) An appropriator of more than fifteen (15) cubic 

feet per second may not change the purpose of use of an 

appropriation right from an agricultural use to an 

industrial use. 

(41 The department may apprgye a change sybject to 

such terms• coodjtjgnse re$trjctions. and ljaitatjons jt 

consjders necessary tg protect the rights gf other 

appropriators. jncludjng Jimitatjons go the tjme for 

&o•~letign of the ,bange. 

!51 If a change js not cgmpleted as apprgyed by the 

department or jf the ter•s• coodjtjoDSt C§$trjc\jOD5• and 

li•itatjgns of the change agproyal are opt cpwpljed wjth• 

the depart-eat may• after notice and opQOrtunjty for 

bearing, requjre the apprgprjatgr to shqw cause why the 

change apprgyal sbgyld not be apdjfjed or reyoked. If the 

apprJprjatgr fails to show suffjcjent cause. the department 

may mgdjfy pr reygke the change approvaJ,R 

Section 9. Section 89-8-100, R.C·"· 1947, is amended 

to re3d as follows: 

"89-8-100. Heer.P~ hefore -bo~d---- Administrative 

ProeeftHre--•e~ proceedings. f+t-.-p~o"-who-+s~a.~d-hy 

e-f.Prttt+--dee+s+ort--of-~--deptw~l'leftt:---un~--~--~-+s 

en~.Pt+ed-~o-o-he~r+~-before~e-hoerdw--A-~on~+ri-ft~e 

heeri-ft~-before--tfte--boe~~rs~en~--~o-~h+s-see~+oft-sfte++ 
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ftot:H'y-t:he-ttepe.-a.ertt:-+ft-wrii:+ftg-ori-t:h+n-tett-tTe t de 1 !I ef-t:he 

f'+-+-dee+'+e"• 

~t The Montana Administ~ative P~ocedure Act (Title 

82, chapte~ 't2, R.C.M. 1247) gove~ns admlnist~ative 

proceedings conducted under this acto except that the common 

law and statutory ~ules of evidence shall apply on1y upon 

stipulation of all parties to a p~oceedlnq.• 

SECTION 10. SECTION 89=8-107t R.C.Me 1247, IS AHFNQED 

9 ID_81AQ AS FOLLQWS; 

10 ~82-8-107. Rese~vations. The depart.ant may apply for 

11 reserv~tions and shallo as rapidly as possibleo assist other 

12 appropriate state agencies and politic~l subdivisions in 

13 applyinq for reservations within the basin. ~-ti~ 

14 St:ot:e,-&r-eftV-~T~here~y-ftOt:-app+y-~e re~erwot:io" 

15 of--WI!'ter-+n-t:M--tte,+ft-uo ode r see t i en-&9-896T---ht • H e-t9+fy 

16 uftt:++-t:he-req~lre.ant:~ seetie" 3-f8~9Si-of this--set: 

17 ere--.et:w THE UNITEQ STATES QR ANY AGENCY THEREOF HAY APPLy 

18 £DR RESERVATION Of WATER IN THE BASIN UNQER SECTION 89=890, 

19 g.c.H. 1947o FOR BENEFICIAL USE OF THAT WATER IN THE STATE 

20 OF MONTANA. Particular e~phasis shall be given to 

21 applications to reserve water for agricultural, municipal, 

22 and ~ini~um flow purposes for the protection of existing 

23 rights and aquatic life,• 

24 ~CTION 11, THERE IS A NEW ReC 8 Me SECTION NUMBERFQ 

25 ~2-8-100.1 THAI REAQS AS fOLLOWS; 
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89-8-100.1 Recovery of attorney fees by prevailing 

party. If a final decision of the department on an 

application for a permit is appealed to district court, the 

district court shall award the prevailing party reasonable 

attorney fees. 

SECTION 12. EFFECTIVE DATE. THIS ACT IS EFFECTIVE 

UPON ITS PASSAGE !NQ APPROVAL. 

-End-
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