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BILL NG. _QAL

INTRODUCED BY

BY REQUEST OF THE GOVERNOR®'S OFFICE

A BILL FOR AN ACT ENTITLED: WAN ACT REVISING THE
APPLICATIONy STUDYe AND HEARING PROCEDURES UNDER THE MAJOR
FACILITY SITING ACT; DEFINING NEED; PROVIDING FOR A SITING
INVENTORY; PROVIDING FOR FORECASTING THE DEMAND FOR ENERGY;
AND BROADENING THE SCOPE OF THE PENALTY PROVISION; AMENDING
SECTIONS T0-803 THROUGH 70-8lle 70-820s AND 70-82Ly ReleMs
1947; AND REPEALING SECTIONS 70-825 THROUGH 7T70-829% RaleMe

1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le. Section T0-803y ReCeMe 1947y is amended to
read as follows:

®*70-803. Definitionse In this chapters unless the
context requires ctherwise:

{1y ™Department™ means the department of natural
resources and conservation provided for in Title 82A,
chapter 15.

{2) ™"Board™ wmeans the board of natural resources and
conservation provided for in section 82A-1509.

{3) ®Facility” means:

{a) each plante unitse or other facility and

INTRODULCED BILL

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 1584/01

associated facilitiesy except for oil and gas refineriess

{i) designed fors or capable ofs generating fifty {50)
megawatts of electricity or mores or any addition thereto
(except pollution control facilities approved by the
department of health and environmental sciences added to an
existing plant) having an estimated cost in excess of two
hundred fifty thousand dollars (32505000}, or

{ii} designed fors or capable ofy producing twenty-five
million (25+:000+000) <cubic feet of gas per day or mores or
any addition thereto having an estimated cost in excess of
two hundred fifty thousand dollars ($250,000)s or

(iii) designed fors or capable ofy producing
twenty-five thousand [254000) barrels of liquid hydrocarbon
products per day or mores Oor any addition thereto having an
estimated cost in excess of two hundred fifty thousand
dollars ($250+000)s or

{(iv) designed fors or capable of, enritching-uranium
mineradsy isoiope enrichment or any addition thereto having
an estimated cost in excess of two hundred fifty thousand
dollars {$25G,000)e or

{v) designed fors or capable ofsy utilizings refinings
or converting five hundred thousand (500,000) tons of coal
per year oOr mofey ©OF any addition thereto having an
estimated cost in excess of two hundred fifty thousand

dollars {$250,000);
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tb) each electric transmission line and associated
facilities of a design capacity of more than sixty-nine
{69) kilovoltss except that the term does not include an
electric transamission 1line and associated facilities of a
design capacity of two hundred thirty (230)' kilovolts or
less and ten (10) miles or less in length;

{c) each pipeline and associated facilities designed
fore or capable ofs transporting gases watere or Jiquid
hydrocarbon products from or to a facility located within or
without this state of the size indicated in subsection
(3){2) of this section;

{d} any use of geothermal resourcess including the use
of underground space in existence or to be createds for the
creationy uses or conversion of energy;

{e} any underground in situ gasification of coal.

{4) ™Associated facilities™ includey but are not
limited tos transportation links of any kindy aqueductss
diversion damsy transmission substationse storage pondsse
reservoirss and any other device or eguipment assoclated
with the production or delivery of the energy form or
product produced by a facilitys except that the term ‘does
not include a facilitye

£5) *Transmission. substation®™ means any _associated
ianiliix__325isnsﬂ__IQL__xnltagg__.;Lansisza;inn;;;_xgllage
regulations or switching decessary for the constructign_or
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operation _of a proposed traosmission line covered by this
chagters

+5¥(6£) "Commence to construct¥ means:

{a) any clearing of lands excavations constructions or
other action that would affect the environment of the site
or route of a facilitys but does not mean changes needed for
temporary use of sites or routes for nonutility purposess or
uses in securing geological datas including necessary
borings to ascertain foundation conditionss

{b} the fracturing of underground formations by any
meanses if such activity is related to the possible future
development of a gasification facility or a facility
employing geothermal resourcess but does not include the
gathering of geclogical data by boring of test holes or
other underground explorations investigatione or
experimentation;

{c) the commencement of eminent domain proceedings
under Title 934y chapter 99y for land or rights—-of-way wupon
or over which a facility may be constructed;

{d} the relocation or upgrading of an existing
facility defined by subsection (3)(b) or (cl)s including
upgrading to a design capacity covered by subsection (3}(b}y
except that the term does not include normal maintenance or
repair of an existing facility.

+6¥+{7) "Municipality" means any county or municipality

-y
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within this statees

+#¥(8) “Person™ means any individuals groups Ffirme
partnershipe cor porations cooperatives associations
governwent subdivisions government agencys local governments
or other organization or entitys

+84(9)} ®Utility® means any person engaged in any
aspect of the productions storages sales deltivery or
furnishing of heats electricitys gass hydrocarbon products
or energy in any form for ultimate public use.

£94110) ™Certificate" means the -certificate of
environmental compatibility end' or “certificate of public
needy Qr a certificate of epvironmenial cosipatibility aod
public need issued by the board under this chapter that is
required for the construction or operation of a faciltity.

++8¥{11) “Addition thereto"™ means the installation of
new machinery and equipment which would significantly change
the conditions under which the certificate was issueds

1123 "urility facility® means o facility subject o
this_ chapter and for which a ufility is required to wake an

1 . hi

{13) "Neegd"™ megng only the peak demand within Montapa
period from the date of _agplication less the existing
capacity supplying Moatana®s needs.™ g

Section 2. Section T0-804%4s ReCeM. 19474 is amended to
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read as follows:

"T0-804. = Eertificate (ertifigdtgs from board required
prior to construction of facility -— exemptionse (1) A
person may not commence to construct a facility in the state
without ffrst applying for and obtaining a—certéficate——of
environzental-—compatibiirty-end-public—need the appropridte
certificate or certificates issued with respect to the
facility by the boards A facilitys with respect to which a
certificate is issuede may not thereafter be constructeds
operated or wmaintained except 'in conformity with the
certificate and any termsy conditions and modifications
contained therein. A certificate may only be issuved pursuant
to this chapter.

(2) A certificate may be transferredsy subject to the
approval of the departments to a person who agrees to comply
with the +termss conditions and modifications contained
thereine.

(3) This chapter does not apply to a facility over
which an agency of the federal government has exclusive
jurisdictione

{4) The Dboard may adept reasonable rules establishing
exemptions from this chapter for the relocations
reconstructions or  upgrading of a facility that would
otherwise be covered by this chapter and that is unlikely to

have a significant environmental impact by reason of lengths

—6—
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sizey Tlocations available space ar right-of-ways or
construction methodse

[5) H-—certificnte (ertifjcation is not required under
this chapter for a facility under diligent on site physical

construction orf in operation on January ls 1973.

Section 3. Section T0-805s ReleMs 1947y is amended to

read as follows:

"70-805. Surcharge on electric energy producer®s
license tax -~- administrative expenses - tax on
gasifications liquefactions urenium jsotope enrichment
facilities. (1) Every "producer™ as defined in chapter 16 of
Title 84 shally in addition to the sum required to be pald
by that chapters pay an additional twenty-five hundredths

percent (0+25%X) of the gross amount as shown on the
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statement which is required by that chapters in the same
manner and within the time provided by that chapter. The
department of revenue shall report to the state treasurer
separately the amount transmitted to the state treasurer
which s added to the electrical energy producers® license
tax by this section.

{2} The legislature shall appropriate sufficient funds
to fimance the department®s activities in carrying out its
duties wunder this chapter. The legislature shall provide a
tax on gasifications Jliquefactions coal conversions and
uraniom jsdiope enrichment facilities sufficient to produce
an amount of revenue equal to that derived from electrical
energy producers under this section."

Section 4« Section 7T0-B806s ReCaMs 1947y is amended to
read as follows:

*T0~-806. Application for certification —— filing and
contents -~— filing fees -— notice of completion of facility
-— further fees —-— refund — proof of service on
municipalities —— amendment of application or certificatione
{1) {a) #n—eappiicant—for-as-certificate—shaltt—-fite-with—the
department—a-verified-spplicationy-in-such—form-as—the-bhosard
bfbﬁh*t4bﬁb§he-depe!t-eﬂt-by——ﬁrder—-pfescrébdsv—-eoﬂtoin+ng

the-fel¥owing-informationt A person proposing to construct 3

- utility facility defined in_70-8D3{3){a}s (3){d)s or (3)(e])

11 file with_the d % " ified Jicati foc__a

-8~
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epnergy conyersion facilitys the output capacitys _and the
reasons _why the type of facility was selected gver other
alternativess

1ii) a statement explaining the energy need;
the proposed. facjlitys .  descrigtion of the merits and
each sites the cost of tradsgorting energy to _ultimate
consumerss and__a detailed statemept of the werits and
detriments of using the waste heat produced at each sjite
locations
relevant or the board by rule or _the  department Dby order
requiress

{b)} an__applicant that has received s cevrgificate of

.

10

11

12

i3

14

15

15

17

18

19

20

21

22

23

24

25

LC 1584/01

++¥(a) a description of the--tocation——and—of the

facility to-be-built-thereon;

t++¥{h}l a summary of any studies which have been made
of the environmental impact of the facility;

fié%}lgl a statement explaining the need for the
facility;

t+vy{d) a description of sny-—-ressonable——atternate
tecation-or-}oecations-for-the-proposed-faeitity 53 _minjmym_of
four locations for the proposed facilitys a description of
the comparative merits and detriments of each location

submittedy and a statement of the-reasona—-why——the—-primary

-10-
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proposed--1ocation——is--best-suited-for-the-fac+i+ty how the
designated Jocations satisfy specific criteria adopted by
the beodrd .in _its  ruless an analysis showing the relative
cost of constructing.and operating the facility at each
.I l‘ | EI !-4 Il I I! }l-ml

consumers for facilities defined in 70-803({3){als (3){d)s
and. _(3){ele and a3 detailed statement of the werits and
jetri . of - ¢ I . \ i : -
1 N £ Faciliti jef ined in F0-803(3){als (3)(d] 4
{3){e); and

tvt{e} swuch other information as the applicant
considers relevant or as the board by rule or the department
by order regquires. A copy or copies of the studies referred
to in ecltauvse—-t++¥ Ssubsection {2)(b} above shall be filed
with the departmenty if orderedes and shall be available for
public inspectione.

t©313) An application may consist of an application
for two t2% or more facilities in combination which are
physically and directly attached to each other and are
operationally a single operating entitye

4+2¥——1o8¥i4) The applicant shall pay to the department
a filing fee with the applications which shall be deposited
in the earmarked revenue fund for the use of the department
in administering this chapterv——%hi3y 95 follows:

-1~

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 1584/01

for a_ fee based on one-palf of the estimated filing fee
under subsection (4)(R)e whichever is the lesseri

2and._public  qneed _or 2 cartificate of envirgomental
compatibilitys the fee shall be based upon the estimated
cost of the facility according to the declining scale which
follows: two percent (2%) of any estimated cost up to one
million dollars {$1s000,000); plus one percent (1%} of any
estimated cost over a wmillion dollars and up to twenty
million dollars ($20,000.000); plus one-half of one percent
(0.5%) of any estimated cost over twenty million dollars
{$20+000,000); and uvp to one hundred willion dotlars
{$100+0004000); plus one—quarter of one percent {0.25%) of
any amount of estimated cost over one hundred million
{3100y000,000) and up to three hundred wmillion dollars
{$300+000+000); plus one—eighth of one percent {«125X) of
any amount of estimated cost over three hundred million
dollars {$300+000s000}. The revenues derived from the filing
fee shall be wused by the department in compiling the
information raquired for rendering a decision on a
certificate and for carrying out its other responsibilities
under this chapter with respect to the facility covered by
the certificate for a period not to exceed five (5) years
after the certificate is issued for facilities defined in

F0-803 {3} {b) and (c) or not to exceed ten (10) years after

—12-
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the certificate is issued for facilities defined in 70-803
(3)(2)r (d}s and (e)e If an application consists of a
combination of two {2) or more facilitiess the filing fee
shall be based on the total estimated cost of the combined
facilitieses

(c1 _4n appli that ived tificate of
publi . it T t t id
pursuant to 70-806(%4)(a} when filing dn appligation pursuant
to 70-806{111b]

4tb¥id} The applicant is entitled to an accounting of
moneys expended and to a refund of that portion of the
filing fee not expended by the department in carrying out
its responsibilities under this chapter.

{+e¥fe) The department may contract with a potential
applicant under this chaptery in advance of the filing of a
formal applications for the development of information or
provision of services required hereunder. Payments made to
the department under such a contract shall be credited
against the fee payable hereunder.

+3¥{5) An application shall be accompanied by proof of
service of a copy of the application on the chief executive
officer of each municipality and the head of each government
agencys charged with the duty of protecting the environment
ar of planning land usey in the area in which any portion of

the facility is to be locateds both as primarily and as
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alternativelty proposeds The copy of the application shall be
accompanied by a notice specifying the date on or about
which the application is to be filed.

t4¥[{&6) An application shall also be accompanied by
proof that public notice thereof was given to personss
residing in the municipalities entitled to receive notice
under subsection +33(5) of this sectionsy by the publication
of a summary of the applications and the date on or about
which it is to be fileds in those newspapers as will serve
substantially to inform those persons of the applicatione

t5¥4T) Inadvertent failure of service ons or notice
toe any of the municipalitiess government agencies or
persons identified in subsections 13¥{5) and {t€){6) of this
secticn may be cured pursuant to orders of the department
designed to afford them adequate notice to enable their
effective participation in the proceedings. In additions the
department mays after filings require the applicant to serve
notice of the application or copies thereof or both wupon
such other personss and file proof thereofy as the
department may deem appropriates

t6¥(8) An application for an amendment of an
application or a certificate shall be in such form and
contain such information as the board by rule or the
department by order prescribesa Notice of such an

application shall be given as set forth in subsections +3%

—-14—
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15)] and 44}[b) of this sectiones If an amendment to an
original application would result in a substantial change of
the original applications such an amendment shall be
considered as a new application and a new filing fee shall
be requiredo™

Section S5e Section 70-807y ReCeMe 1947, is amended to
read as follows:

"70-807« Studyy evaluation and report on proposed
facility -— hearing on application for amendment of
certificate - hearingse (1) ' (a) Upon recejpt of an

licati plyi ith_ 70-80611)(a) i . ' t
shall comwepce dn"intensive ‘study and evaludtion of the need
f . § utili facili 11 . ind the
perti s iteria list in 70=B10 | 70-BI6s Within_ 15
shall make a _report to the boards which shall contain the
depariment®s studiess evaluationss recomsenddtionss _and
ether pertinent documents resulting from its study and
evaluations An envirenmental impact statement under _the
Montana Environmental Policy Act is not reduired under this

I -

{bY _Upon receipt of an application complying ‘with
10-806(1)(bls the department _shall _commeace aa_intensive
the proposed utility facjility and its effectss considering
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the pertinent criteria Visted in 70-810 and 10-8l6es HWitbhin
20 __months following recejpt of the opplication the
department shall make & report to the beards which shall
contain __ the = department®’s _ studiess  evaluationss
ion . 1ti £
its _study .and evaluations _and the epvironmeptal jwpact

study and revies by the depariment for at least 1 years
t+¥42) Upon receipt of an application complying with
section TO0-B06{2)s the department shall commence an
intensive study and evaluation of the proposed facility and
its effectsy considering all the pertinent criteria listed
in sections T0-810 and 70-816. Within two (2) vears
following receipt of an application for a facility as
defined in subsections 70-803{3){a)js and-F#6-883(3)(d}a_and
13)1[e) and for a facility as defined in subsections 70-803
(3){b} @and (c} which is more than thirty (30) miles in
ltengths and within one (1) year for a facility as defined in
subsections 70-803 (3)(b) and {c) which is thirty (30) miles
or less in lengths the department shall make a report to the
boards which shall contain the department's studiess
evaluationss recommendationss other pertinent documents

resulting from its study and evatuationy and the Ff+ned

-16—
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environmental impact statementy {f ‘anye. 1If the application
is for a combination of two (2) or more facilitiesy the
department shall make its report to the board within the
greater of the Jlengths of time provided for in this
subsection for either of the faciltities.

+24{3) The departments of health and environsental
sciencesy highwayss community affairss fish and games and
public service regulation shall report to the department
information relating to the impact of the proposed site on
each department®s area of expertise. The report may include
opinions as to the advisability of grantings denyings or
modi fying the certificates The department shall allocate
funds obtained from filing fees to the departments making
reports to reimburse them for the costs of compiling
information and issuing the required reportes

+3¥(4)] On an application for an amendment of a
certificates the board shall hold a hearing in the same
manner as a hearing is held on an application for a
certificate if the proposed change in the facility would
result in any material increase in any environmental impact
of the facility or a substantial change in the location of
all or a portion of the facility other than as provided in
the alternates set forth in the application.

+*¥(5) Upon receipt of the department®s report

submitted under subseetren subsectiops (1) and (2) of this
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sections the board shall set 3 date for a hearing to begin
not more than one hundred twenty (120) days after the
receipt; except for those hearings involving applications
submitted for facilities as defined in section 70-803{3)(b)
and (3){c)s certification hearings shall be conducted by the
board in the coumty seat of lLewis and Clark County or the
county in which the facilitys or the Jgreater portion

thereofsy is to be locatedy except that jao a hearing

Section e Section 7T0—808s ReCeMa 1947y is amended to
read as follows:

"70-808. Parties to certification proceeding -— waiver
by failure to participatee t+ty———Fhe——parties-——~to——a
certification—proceeding-inciudesr

fa}—-the—app*feentf

toy-—esch-—-manieipatity-—and-government—agency-entittied
to-receive—service——of——a—copy-—-of-—the—-appltication——under
subsection——F8-806-{33+

tey——any--person—-resi+ding-in-a-municipatity-—entitied-to
receive-—service——of--a——copy-——-of--the——-apptication———under

subsection—F0-806{4rt-any-nenprofit-organirationy—formed-in

—-18~
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whote-or-in-part-to-promote—conservation—-or—-nataral--besutyy
+o-—-—protect——-the——environnenty-—personsi-—heatth——or-—other
biotogicat-valuesy—to-preserve—historical-—sitesy—to-——promote
econszmer——interestay-——to-represent-commercial—and-indostriat
groupsy—or—to-promote—the-orderty-develtoprent-of——the--areas
+n——which--the-—faecittty—rs——to-—he--tocatedi--or-any-other
hterested-—persont-and

tdy——the-deparetmenty

{1} _Any persop may be a party to any hearing _under
this chdpters

(2) Any party identified-in-subparagraphs—{d}-and-te}
of-subsection-{i}-of-this-section waives his right to be a
party if he does not participate orally at the g hearing
before-the—board.™

Section 7« Section 70-809% R.CeMe 1947+ is amended to
read as follows:

"70-809. Record of hearing =-- procedure —— rules of
evidence -— burden of proofe {1} Any studiesy
investigationss reportss oF other documentary evidences
including those prepared by the departments which any party
wishes the board to comnsider or which the board itself
expects to utitize or rely upon:s shall be made a part of the
record; a record shall be made of the hearing and of all
testimony takenj and the contested case procedures of the

Montana Administrative Procedure Act (Title 82+ chapter 42s

~19-
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Ral eMe 1947} shall apply to the hearings except that
neithar common taw nor statutory rultes of evidence need
applys but the board mesy shall make rules designed to
exclude repetitivesy redundant or irrelevant testimonye.

{2) In 3 certification proceeding held wunder this
chaptery the applicant has the burden of showing by clear
and convincing evidence that the application should be
granted and that the criteria of section 70-810 are met.

{3) I1f the board appoints a hearing examiner to
conduct any certification proceedings wunder this chapters
the hearing examiner may not be a member of the board or an
employee of the department. Ihg_hggging_glgglngg_snall_igﬁug
proposed findings of facts conclusions of laws In opinions 4
decisions and a certificates”

Section 8« Section 70-B10s ReCaMe 1947+ is amended to
read as follows:

»70-810. Decision of bpard —— findings necessary for
certificate —— conditions imposeds. {1} Within ninety-—-{96%}
days 9__mgnihs after the Fest——dey commencement of the
hearings the board shall make complete findingss issue an
opinions and render a decision wupon the recorde either
granting or denying the application as fileds or granting it
upon such termss conditionsy or modifications of the
constructions operation or maintenance of the facility as

the board considers appropriatei_except that the boards upon

-20-
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i2) The board may not grant a certificate of
environmental compatibility and public neged either as
proposed by the applicant or as modified by the board unless
it sheti—find finds and determine determipes:

{a) the basis of the need for the facility;

(b} the nature of the probable environmental impact;

{c)} that the facility represents the wminimum adverse
environmental impacts considering the state of available
technology and the nature and economics of the various
alternatives;

td) each of the criteria listed in section 70-816;

{e} in the «case of an electricy gass or 1liquid
transmission line or aqueducte what party if anys of the
line or aqueduct shall be located underground; that the
facility is consistent with regional plans for expansion of
the appropriate grid of the wutility systems serving the
state and interconnected wutility systems; and that the
facility will serve the interests of utility system economy
and reliability;

(f) that the location of the facility as proposed
conforms to applicable state and local laws and regulations
issued theresundery except that the board may refuse to apply

any Yocal law or regulation if it finds thates as applied to
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the proposed facilitys the Yaw or regulation is unreasonably
restrictive in view of the existing technologys or of
factors of cost cor economicsy or of the needs of consumers
whether located inside or outside of the directly affected
government subdivisions;

{g) that the facility will serve the public interesty
convenience and necessityi and

{h) that duly authorized state air and water quality
agencies have certified that the proposed facility will not
violate state and federally established standards and
implementation plans; the judgments of duly authorized air
and water quality agencies are conclusive on all questions
related to the satisfaction of state and federal .air and

water quality standardse.

generally represeni _less ‘environmental _impact than other
sites ~aad types considering the state of gavailable
technology and the nature and ecopomics of the wvarious
Alternatives;i

-22-
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fe) thai the location of the facjlity as proposed
conforms  to applicable state and local lows and regulations
issved thereunders éxcept that the board may refuse 1o apply
&t . ) facilit the 1 gulation i jabl
s . . £ isting technal £ £
of cost or ecopomicse or gf the needs of consumers whether

proposed Py the applicant or as modified by the board unless
it fings ond determines gll_. the criteria Jisted _in
10-810(2)s except that the board may not find and determine
he basi f_tt s for facili

t2¥{3) If the board determines that the 1Jlocation of
all or a part of the proposed facility should be modified,
it may condition its certificate upon such wmodifications
provided that the municipalitiesy and persons residing
thereiny affected by the modificationy have been given

reasonable notice of the modification.
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+3¥4{6) In determining that the facility will serve the
public interests conveniences and necessity under subsection
t+3¥12)1{g) of this sections the board shall consider:

{i} the items listed in subsections +t¥{2)(a) threugh
and_{2)(b) of this section;

{ii) the benefits to the applicant and the state
resulting from the proposed facility;

fiti} the effects of the economic activity resulting
from the proposed facility;

(iv) the effects of the proposed facility on the public
healths welfares and safetry;

{v) any other factors that it considers relevante.

t43+{71) Considerations of needs public needs or public
convenience and necessitys and demonstration thereof by the
applicants shall apply only to utility facilities.™

Section 9« Section 70-81ls ReCeMs 1947+ is amended to
read as follows:

»70-81le Opinion issued with decision —— contents of
certificate -- waiver of time requirements —- facilities for
which certificate regquiredes (1} In rendering a decision on

an application for a certificatey the board shall issue an

opinion stating its reasons for the action taken. If the
board has found that any regional or Jocal law or
requlations which would be otherwise applicabley is
unreasonably restrictive pursuant to subsection
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TO-810€¥3{2)(F)+s it shall state in its opinion the reasons

therefora

2y LEQ ¢ bl ic_ i £f i
shall include the following:

) publi L5t it reldted ¢ the facility

12¥(3) #ny-certificate All oiher certificates issued
by the board shall inciude the following:

{a} #An environmental evaluation statement related to
the facility being certifieds The statement shall includes
but not be limited tos anaiysis of the following
information:

{i) the environmental impact of the proposed facility;

{ii) any adverse environmental effects which cannot be

avoided by issuance of the certificate;

-25-=
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{tii) problems and objections raised by other federal
and state agencies and interested groups;

{iv) alternatives to the proposed facility; and

{v) a plan for monitoring environaental effects of the
proposed facilitye

{b} A statement signed by the applicant showing
agreement to comply with the requirements of this chapter
and the conditions of the certificates

+3¥{4) Any of the provisions described in sections
T0-80T through 70-81i1 may be waived by the boards for good
cause showns with respect to applications filted before
January 1ls 1975« Applications for certificates under this
subsection must be promptly filede

+4¥[5) (a2} The board may waive compliance with any of
the provislions of sections 70-80T7T through 7T0-811 &f the
applicant for a certificate of gubljc .need makes a ctear and
convincing showing to the board at a public hearing that an
immediates urgent need for a facility exists and that the
applicaﬁt did not have knowledge that the need for the
facility existed sufficiently in advance to fully comply
with the provisions of sections 70-807 through 70-81lla.

{b) The board may w2ive compliance with any of the
provisions of this chapter upon receipt of notice by a
utility or person subject to this chapter that a facility or

associated facility has been damaged or destroyed as a

-26~
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result of fires flood or other natural disaster or as the
result of insurrections war or other civil disordery and
there exists an immediate need for construction of a new
facility or associated facility or the relocation of a
previously existing facility or associated facility in order
to promote the public welfare.™

Section 10. Section 70-820+ ReCeMs 1947y is amended to
read as follows:

"70-820. Adoption of rules - monitoring of
facilities. (1)} The board may adopt rules implementing the
provisions of this chapters includings but not limited tos
rules:

{a) governing the form and content of applications;

(b) Ffurther defining the terms used in this chapter;

{c) governing the form and content of long-range
plans;

{d) any other rules the board considers necessary to
accomplish the purposes and objectives of this chaptere

{2) The board and the department shall monitor the
operations of all certificated Ffacilitiess for assuring
continuing compliance with this chapter and certificates
issued hereundery and for discovering and preventing
noncompliance with this chapter and the certificateses

13} A plap for monitoring the proposed facility shall
be orepared by the department_and appoved by the boarde _Ihé

-27-
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preparation of _the plan by the departmept sball be in
. - . 1 . .

and - overseen by the department and the appropriate state

AYgeNnCiaSe
43¥{4) The board shall adopt rules reguiring every

person who proposes to gather geological data by boring of
test holes or other underground explorations investigationy
or experimentations related to the possible Ffuture
development of a facility employing geothermal rescurcess to
comply with the following requirements:

{a) Notify the department of the proposed action;

(b) Submit to the department a description of the area
involved;

(c) Submit to the department a statement of the
proposed activities +to be conducted and the methods to be
utilized;

(d} Submit to the department geological data reports

~-28-
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at such times as may be required by the rules; and

(e) Submit such other information as the board may
require in the rules.™

Section 1lle Section 70-821ls ReleMa 1947y is amended to
read as follows:

#70~821. Penalties for violation of chapter -- civitl
action by attorney generale. (1) Whoever

(a) without first obtaining a certificate required
under section 70-804» or a waiver thereof .under section
TO-81i443({5)(b) commences to construct or operate a
facility; or

{b) having first obtained a certificates constructss
operates or mwmaintains a facility other than in compliance
with the certificate; or

{c) wviolates any other provision of this chapter or
any rtule or order adopted thereunders or knowingly submits
false por mjsleading information in any reporty l0-ygar_ plan
or application required by this chapter or rule or order
adopted thereunder; or

{d) <causes any of the aforementioned acts to occur;
shall be 1liable to a civil penalty of not more than ten
thousand dollars {$10,000) for each violation. Each day of a
continuing violation shaill constitute a separate offense.
The penalty shall be recoverable in a civil suit brought by

the attorney general on behalf of the state in the first

-29~
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district court of Montanae.

{2) Hhoever knowingly and willfullty violates
subsection {1) shall be fined not more than ten thousand
doltars ($10+000) for each violation or imprisoned for not

more than one (1) yeary or bothe Each day of a continuing
violation shall constitute a separate offense.

{3} In addition to any penalty provided in subsections
(L) or (2)s whenever the department determines that a person
is violating or is about to violate any of the provisions of
this sections it may refer the matter to the attorney
general who may bring a civil action on behalf of the state
in the first district court of Montana for injunctive or
other appropriate relief against the violation and to
enforce this chapter or a certificate issued hereunders and
upon a proper showing a permanent or preliminary injunction
or temporary restraining order shall be granted without
bonde The department shall also enforce this chapter and
bring legal actions to accomplish the enforcement through
its own legal counsels

(4 A1l fines and penalties collected shall be
deposited in the earmarked revenue fund for the use of the
department in administering this chapter."

Section 12« Th?re is 3 new R.CeMe section numbered

T0-830 that reads as follows:

70-830e Siting inventory. By July 1y 1978« the

-30-
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department shall propose criteria upon which to establish
areas of Montana considered unsuitable for the siting of
facilities defined in 70-803(3){a)e The board¢ shall adopt as
rules criteria upon which to establish such areas within &
months after receiving the department p}oposal. Upon
adeption of the criteria as rules the department shall map
the wunsuitable areas of the state based on the established
criterias. The department shall present the completed map
delineating areas unsulitable for siting of facilities to the
board for adoption as rules. Following board adoption of the
unsuitable area delineations the departament may not accept
applications for certificates for sites within areas
designated as unsuitable.

Section 13. TYhere is a new R.CeMa section numbered
70-831 that reads as follows:

T70-831. Forecastinge By July 1s 1979 the department
shall devise a methodology for forecasting the demand for
energy within the state of Montana and construct forecasts
for periods 1 through 5¢ 10+ and 20 years into the future.
As used herein the term energy includes but is not limited
to electricity and gase The forecasts shall be updated and
publicized annuallys The department shall use the forecasts
in making its recommendations to the board on applications
under this chapter. The board shall use the forecasts in its

evaluation of the energy need as required by this chaptere

-3]1~
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Section l4e Repealere

ReCeMe

1947y

are repealed.

LC 1584/01

Sections 70-825 through

~End—

T0-829.
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Approved by Comm. on
Appropriations

HOUSE BILL NOe 661
INTRODUCED BY BARGANOUVEs HUENNEKENSs MELDY

BY REQUEST OF THE GOVERNGR®*S OFFICE

A S3ILik FOR AN ACT ENTITLED: "AN ACT REVISING THE
APPLICATIONs STUDYs ANO HEARING PROCEDURES UNDER THE MAJOR
FACILITY SITING ACT; DEFINING NEED; PROVIDING FOR A SITING
INVENTORY; PROVIODING FOR FORECASTING THE DEMAND FOR ENERGY;
ANO BROADENING THE SCUOPE 9F THE PENALTY PROVISION; AMENDING
SECTIUNS JIQ—8D2s T70-803 THROUGH T0-81ls Q=815+ 70820+ AND
T0-8219 ReleMe 1947; AND REPEALING SECT{DNS T0-825 THROUGH

T0-829y ReloeMe 19475 AND PROVIDING AN APPROPRIATION.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

SECYION le SELTION 79-802s RalaeMe 1947+ 15 AMENDED TO
READ AS FOLLOWS:

"70-802. Policy and legislative findings. (1} It is
the constitutionally declared policy of this state to
maintain and improve a clean and healthful environment for
present and future generations; to protect the environmental
life support system from degr adation and prevent
unreasonable deplietion and degradation of natural resources;
and to provide for administration and enforcement to attain
these objectivess

{23 The 1legislature finds that the construction of

SECOND READIMNG
5:: cor a/ /‘%éj;?4
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additional power—or enerqy conversion of certain  industerial
facilities may be necessary to meet the increasing need for
electricitys energys and other productse and that these
facilities have an effect on the environmenty an impact on
population concentrationy and an effect on the welfare of
the citizens of this state. Therefores it is necessary to
ensure that the locationy construction and operation of
power——and energy conversion and _certain_ _industrial
facilities will produce minimal adverse effects on the
environment and upon the citizens of this state by providing
that s—-power-er 30 energy conversion or certaio industrial
facility may not be constructed or operated within this
state without & the appropriate certificate of-environmentat
compatibitity-—and--publie——need acquired pursuant to this
chapter.™

Section 2« Section T0—-803¢ ReleMe 1947y is amended to
read as follows:

»70-803. Definitionse In this chapters unless the
context requires otherwise:

(1) ™department™ means the department of natural
resources and conservation provided for in Title B2As
chapter 15

{2) “board" means the board of natural resources apnd
conservation provided for in section B2A-1509.

{3) ™Facility™ means:

—2— HB 661
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{a} each plants unitye or other facility and
associited facilitiesy—execept—for—oit-—and-—qgas—--refineries,
EXCEPT FOUR QL AN GBS KIFINER{ESs

(i) designed fors or capable ofs generating Ffifty (50}
megawatts of electricity or mores or any addition thereto
{except pollution control facilities approved by the
department of health and environmental sciences added to an
existing plant}) having an estimated cost in excess of two
hundred fifty thousapd dollars ($2500000)y or

(ii) designed fors or capable ofs+ producing twenty-five
million (25+000+000) <cubic feet of gas per day or mores or
any addition thereto having an estimated cost in excess of
two hundred fifty thousand dollars ($250,000)s or

{iii) designed fory or capable ofs proG.cing
twenty-five thousand (25+000) berrels of ligquid hydrocarbon
products per day or mosfes Of any addition thereto having an
estimated cost in excess of two hundred fifty thousand
dollars ($250:000})y or

(iv) designed fors or capable ofs enriching—urenium
mineratsy isatope eorichment or any addition thereto having
an estimated cost in excess of two hundred fifty thousand
dollars ($250+000)e or

{v} designed fors or capable ofs utilizinge refinings
or converting five hundred thousand (5004000) tons of coal

per year or mores orf any addition thereto bhaving an

e Hi 661
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estimated cost in excess of two hundred fifty thousand
dollars ($250,000);

{) each electric transmission 1ine and associated
Facilities of a design capacity of more than sixty-nina
{69) kilovoltss except that the term does not include an
electric transmission 1line and associated facilities of a
design capacity of two hundred thirty (220) kilovolts or
Jess and ten (19} miles or less in length;

{c) each pipeline and associated facilities designed
fér. or capable ofs transporting cgass waters or liguid
hydrocarbon . products from or to a UTJLITY facility lacated
within or without this state of the size indicated in
subsection {3){a) of this section;

{d)} any use of geothermal resgurcess, including the use
of underground space in existence or to be createds for the
creations usey or conversion of energy;

{e) any underground in situ gasification of coaiw:

LF) _ANY INQUSTRIAL FACILITY WIVH A CONSTRULTICN CIST
OF AT LEAST  $23 MILLION WHICH PREEESSES—SHCLTSy—REBUCESY
REFENCS»—QR-MANUFACFURES ~ANY —HATURAL —RESBURCE-~FOR-—~SALE-—OR
COMMERCTIAL——0SE HANDLES UR PROCESSES PHOSPHATE OR POTASHs OR
MEIALLIFERQUS ORES AFTER TuE QRES ARE MINED UNTIL SUCH _TIME
AS_THE METAL IS IN ELEMENTAL FORMe EXCEPT THAT TRUCK OR FATL

N [ - a
LOT _INCLUDED. MeTALLIFEROUS CRE MEANS A MINCRAL DEPOUSIT FAROM

—4- H3 661



10
11
12
13
14
15
16
17
13
19
20
21
22
23
24

25

HE 0661703

AHICH  METAL OR METALS ARE EXTRACYED 9Y METALIURGEICAL
BROCESSES .

{4} ™Associated facilities” includes but are not
limited tos transportation 1links of any kinds aqueducts,
diversion damss transmission substationss storage ponds,
reservoirss and any other device or equipmsent associated
with the production or delivery of the energy form or
product produced by a Facilitys except that the term does
not include a facilitye.

£2) *Iransmission. substatiopn™ geans any associated
facility — designed for voltage transformations. woltage
regulations or switching necessary for the construction oc
operation of a proposed transmission line covered Dy this
chapiers

+5+(6) “"Commence to construct”" means:

{ay any clearing of lands excavations constructions or
other action that would affect the environment of the site
or route of a Facilitys but does not mean changes needea for
temporary use of sites or routes for nonutility purposess or
uses in securiny geolugical datas including necessary
borings ton ascertain foundation conditions;

{b} the fracturing of underground tYtoermations by any
meanssy 1 f such activity is related to the possible future
development of a gasification facility or a facility

employing geothermal resourcess but does not include the

~5- His 6861
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gatﬁering of geological data by boring of test holes or
other underqground explorations investigationy or
experimentation;

(c} the commencement of eminent domain proceedings
under Title 93, chapter 99 for land or rights-of-way upon
or over which a facility may be constructed;

{d) the relocation or upgrading of an existing
facility defined by subsection {3){b) or (c)s including
upgrading to a design capacity covered by subsection {3j{Db)»
except that the term does not include normal maintenance or
repair of an existing facility.

t6+{1} “Municipality™ means any county or municipality
within this state.

+#¥18) “Person™ means any individuals groups firms
partnerships corporations cocperatives associations
government subdivision» government agencys local governaent,
or otner organization or entitys

+8¥{9) "Utility" means any person angagad in any
aspect of the productions sturages saltes delivery or
furni shing of heaty 2lectricityy JR gasy-—hydrecarbon
products—or-energy in any fora for ultimate public use.

+93L1Q) “"Lertificate" means the certificate of
environmental compatibility and gr-certificate—of ANl public
needy or_ o certificate of envivrogment2) compatibility and

puhtie-nesd issued by tile ooara under this chapter that is

—e- H3 661
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required for the construction or operation of a facility.
t+84L11l) "Additicn thereto™ means the installation of

new machinery and eguipment which would significantly change

the conditions under which the certificate was issuedes

STAFE—HAY—BE-HABE-IN-ABBITION--FO-—FHE--LINIFATFON--BF—FHIS
BARAGRAPHS
£83-—FF-—A- UFILFF¥ - SERES-—PEN=- St S SR
- —— -—&:
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NONMETACEFFCROUS S INERAL-~PRODUEF Sy-—~BR———EOMIINATION——-OR
COMPOUNE - ~Of - ~SUEH-PRODUET Sy~ BUTF-BOET-NBT-MEAN-FIMDBCR—Od—ANY
PRODUCFS—FHEREDFY

Section 3. Section 70-804ys ReCeMe 1947y is amended to
read as follows:

*TO~B04. FEereitieare (ertifjcates from board required
pfior to construction of facility — exemptionse (1) A
person wmay not commence to construct a facility in the state
without first applying for and obtaining s—certificate—of
envirenmental—competibititty—and-pubtic—need the appropriate
certificate or-—certificntes issued with respect to the
facility by the boarde A facilitys with respect to which a
certificate is issueds may not thereafter be constructed,
operated or maintained except in conformity with the
certificate and any termses <conditions ond aodifications
contained thereine A certificate may only be issued pursuant
to this chaptere.

(2) A certificate may be transferreds subject to the
approval of the departments to a person who agrees to comply
with the termss conditions and modifications contained
therein.

(3) This chapter does not apply to a facility over

8- HE 661
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which an agency of the federal government has exclusive
jurisdictions.

{4) The board may adopt reasonable rules establishing
exemptions from this chapter for the relocations
reconstructions or upygrading of a facility that would
otherwise be coverad by this chapter and that is unlikely to
have a significant environmental impact by reason of lengths
sizes locations available spacte or right-of-ways or
construction methodse

{5} #A——certificate {ertification is not required under
this chapter for a facility under diligent on site physical
construction or in operation on January ls 1973.

16} Prior io  compencement of construction _of _ a
facility the following Certification is required:

1a) a cerfificote of pubiie-need-and-p-certifieate-—of
enyi 1 ipility D__PUBLIC NEED £ iLi

facilitie i y_in 2o
3 (F ili facilities;
ter——a-certifreate—of-environmentat——-compatib+i+ty-—ond
pubHe——need--for—-foecttities——defrred-—+a——-F8—66313¥¢tbr—and
t3rters”

Section 4. Section T0-805+ ReleMe 13479 is amended to

—g- H3 661
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rea& as follows:

*70-805. Surcharge on electric energy producer®s
license tax -—- administrative expenses - tax on
gasifications liquefactione urenium isotope enrichment
facilitiese (1) Every "producer™ as defined in chapter 16 of
Title 84 shally in addition to the sum required to be paid
by that chaptery pay an additional twenty—five hundredths
percent (0e25%) of the gross amount as shown on the
statement which is required by that chaptery in the saae
manner and within the time provided by that chapters. The
department of revenue shall report to the state treasurer
separately the amount transmitted to the state treasurer
which is added to the electrical energy producers® license
tax by this section.

{2) The legisliature shall appropriate sufficient funds
to finance the department's activities in carrying out its
duties under this chapters The legislature shall provide a
tax on gasificatione 1liguefactions coal conversions and
ureaniom isotope enricihment facilities AND ANY _QOFHER
INDUSTRIAL FACILITY UNDCR THIS ACT sufficient to produce an
amount of revenue equal to that derived from electrical
energy producers under this ssctions”

Section 5. Section 70—806s ReCeMs 1947y is amended to
read as follows:

"70-806. Application for certification —— filing and
PP 3

-106- H3 661
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contents —-- filin3 fees — notice of complation of facility
- further fees -— vrefund -- oroof of service on
municipalities —— amendment of application or certificationa

{1) (a) An-eppiicant-for-a-certificace—shalt-fite-—with-—-the

deparenent—a-verified-opplicationry—irn—sach-formas-the—-podrd

by-—rute——or-—the-depértftnt-by—order-preseridesy—conteining

the—fotiowing—informationt A person proposing to construct a

—12-
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I0 3£ _BUILT TREBEONZ
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< ibili i —epoii . £41

thia-subsection-—snatt-be-fited in such form os the booard by

wle _or the department by order reguires PRESCRIGBESs
- followine inf Lons

t+i+¥la} a description of the——}ocation——and—eof the

—~14- Hz2 &6€1
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facility te—be—built-—thereon;

t++¥i{b) a summary of any studies which have been made
of the environmental impact of the facility;

ti+iyc]l a statement explaining the need for the
facitity:

t¥viid) ea-—deseription—eof-—any—-reesonahie——alternate
Foecatrion-or—tecations—for-the-proposed-fecitity a-mininen—of
four—-tacationa-for-the-propgsed-facitityr-a——deseription——ef
the-—eonparative——merits—and —detrisent s —of--coch-iccatien
submittedy—and-a—stetement—of-the-reasons——-why-—the—-primary

proposed--tocation——its—-hest—suited-for-che-facitiey how-the
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tv¥fe¥(F)l such other information as the applicant
considers relevant or as the voard by rule or the department
by eorder requires. A copy or copies of the studies referred
to in eteuse—+++¥ subsection f2%thdy [3)1(H) above shall be
filed with the departmenty if ordereds and shall be
a;ailable for public inspectione

tb1£32({4) An application may consist of an application
for two 2% or more facilities in combination which are
physically and directly attached to each other and are
operationally a single operating entity.

+24—tor143(9) The applicant shall pay to the
department 3 filing fee with the applications which shall be
deposited in the earmarked revenue fund for the use of the

department in adaministering this chapterv———Fh+ss _JlHiSe a5

cagpotibitityy the fee shall be based upon the estimated

~16~ Hg 661
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cost of the facility according to the declining scale which
follows: two percent {(2i) of any estimated cost up to one
million dollars ($14000+000); plus one percent (1%} of any
estimated cost over 3 million dollars and up to twenty
million dollars ($20:000+4000); plus one-half of one percent
{0eS5%) of oany estimated cost over twenty million dollars
(3204C00,200)3 ond wup +to on2 hundred million dolilars
($1009000+000); plus one—-quarter of one percent (0.25%) of
any amount of estimated cost over one hundred million
{$100+000+000) and up to three hundred wmillion dollars
{$300,000+000); plus one-eighth of one percent («125%} of
any amount of estimated cost over three hundred million
dollars ($3004000+000)« The revenues derived from the filing
fee shzll be wused by the department in compiling the
information required for rendering a decision on a
certificate and for carrying cut its other responsibilities
under this chapter with-respect—to-the—facitity-—covered-by
the-certificnte-for-a-pertod-net—to—exceed——five—t5y——years
sfter——the—certificete—-is—issved—for-facititiegs-defined—in
10-863—-{3¥—thy-and-tey-or-not-to—exceed-ten—t18y-years-after
the—ecertificate—is—issued for—faeiirties—defined——in—-F8-803
t3rtearvr——tdyv--and-—-tete If an application consists of a
combination of two (2) or more facilitiesy the filing fee
shall be based on the total estimated cost of the comuined

facilitiess
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P in—e . e, .

pursusnt—to-F6-606tsitotwhen—fiting—on—oppiication-—parsaant
to-fg-eactiriotx

to¥isdyidl The applicant is entitled to an accounting
of moneys expended and to a refund of that portion of the
filing fee not expended by the department in carrying out
its responsibilities under this chaptere.

terted((} The department may contract with a potential
applicant wunder this chapters in advance of the filing of a
formal applications for the development of information or
provision of services required hereunder. Payments made to
the department under such a contract shall be credited
against the fee payable hereundere.

+3¥14532({6) An application shall be accompanied by proof
of service of a copy of the application on the chief
executive officer of each municipality and the head of each
goveroment agencys charged with the duty of protecting the
environment or of planning land uses in the area in which
any portion of the facility is to be locateds both as
primarily and as alternatively proposede The <copy of the
application shall be accumpanied by a notice specifyinj the
date on or avout which the application is to be fileds

t+4¥463(71} An application shall also be accompanied by

proof that public notice thereof was given to personss
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residing in the municipalities entitled to receive notice
under subsection $+33[(5) of this sectionsy by the publication
of a summary of the applications and the date on 7r obout
which it is to be filedy in those newspapers as will serve
substantially to inform those persons of the application.

£5¥4F3(8) Inadvertent ftailure of service ons or notice
tos any of the wmunicipalitiesy gyovernment adJgencies or
persons identified in subsections +3¥(9) and ¢4¥(6) of this
section may ne cured pursuant to orders of the dJepartment
designed to afford them adequate notice to enabie their
effective participation in the proceedings In additions the
department wmays after filings require the applicant to serve
notice of the application or copies thereof or both upon
such other personssy and file proof thereofy as the
department may deem appropriatee

+59L83¥{2) An application for an Jamendment of an
application or a certificate shall pe in such form and
contain such information as the board by ruiz or the
department by order prescribesas Notice of such an
application shall be given as set forth in subsections ¢3%
1%] and €4%¥{6]) of this sectione If an amendament to an
original application would result in a substantial chance of
the original applications such an amendment shall be
considered as a new application and o new filing fee shall

be required."™
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Section 6. Section 70-807y ReLeMa 1947+ is amended to
read as follows:

“70-807T. Studys evaluation and report on proposed

facility - hearing on application for amendment of
certificate -— hearingse fiy——toy-tpon--receipt-——of-—-gn
sppticotion -comptying—with—76-806+iitaty-—the——departyent

shati-copmence-an-intensyive_gtudy-and-eveiyation-of-the-need
for-the—proposed-utitity-faciirtyr—generatiy-conyideriag-_the
pectipent-criterra-tistes—in-79-0id-and-—F0-gtow—-rnithin--i5
months-—foltowing-receipt—of-the-appiicariony-the-depactment
shati-moke—o-report-to-the-boardy—which~—shott-——contain-—the
deportaentts-—-studiesy-—syaiogutionsy--recommendptionay-—ony
other—pertinent-—documenta--resubting--from-—its--study-—ond
evatustions-—An-—environpentai—-impact-—stategent——ander—the
tontana-Environment ot -folicy-Act—iy-not-reguired-gnder——thia
sgbsscticoy
th¥-—tipoa--receipt-—of-—on——apptication-—conpiyingowith
1g-986tiytbiv-the-department=—shati--compence —an--intensive
study-—opd--cryatyotion-of -the-enviconmental-compatibidicy—of
the-proposed-utitity-factircy-ond-rey-~effectay-—cunsvo=rrng
the_—pertineat-—criterin-tisted-in-10-810-snd-F4-GGv—witnin
2o-—sonths——foltoning--receipt-——of---the--—epotication-—-tne
departrent-—aheti--more--g-creport-te-xne-eoardy-ahicn-shoit
contain-——-—the--—-departaentta--——-studiesy_——~—ervaluationsy
recommendationsy——othee——pertigent-—documepts-resuiting-from
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rr£2+(Ll)l Upon receipt of an application complying with
10-806{1)s wection 70-806(Z)s QR TF0-§06(3)}s the departaent

shall commence an intensive study and evaluation of the
proposed facility and its effectss considering all the
pertinent criteria listed in sections 70-810 and 70-8lé6e
Within two {2) years following receipt of an application for
a facility as defined in subsections T7T0-803(3)(a)js ond
F0-003(3)(d)s_ nnd _(3)(els AND (3)({F} and for a fatility as
defined in subsections 70-803 (3)(b) and (c) which is more
than thirty (30) miles in lengths and within one (1) year
for a facility as defined in subsections T0-803 (3){b} and
{c) which is thirty (340) niles‘ or less in lengthe the
department shal) make a report to the boardsy which shall
contain the department®s studiess evaluationss
recommendationsy other pertinent documents resulting from
its study and evaluations and the final environmental impact
statements _if any. If tne application is for a combination
of two {2) or more facilitiess the department shall make
its report to the board within the greater of the lengths of

time provided for in this subsection for either of the
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facilities.

t+2343312) The departments of health and environmental
scienceses highwayss community affairse fish and gawmes STAIE
LANDSs and public service regulation shall report to the
department information relating to the impact of the
proposed site on each department®s area of expertisees The
report may include opinions as to the advisability of
grantings denyings or modifying the certificate. The
depar tment shall allocate funds obtained from filing fees to
the departments making reports to reimburse them for the
costs of compiling information and issuing the required
reporte

t37t43i{3) On an application for an amendment of a
certificater the board shall ld a hearing in the same
manner as a hearing is bheld on an application for a
certificate if the proposed change in the facility would
result in any wmaterial increase in any environmental impact
of the facility or a substantial change in the 1location of
all or a portion of the facility other than as provided in
the alternates set forth in the application.

t4r422{4) Upon rveceipt of the department®s report
submitted under subseetion subsecttons SUBSECTION (1) and
£2% of this sectione the bDoard shall set a date for a
hearing to begin not more than one—hundred-twenty-{t128% 90

days after the receipt; except fosr those hearings involving
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applications submitted for facilities as defined in section
70-803{3)({b) and (3}(c}s certification hearings shall be
conducted by the board in the county s;at of Lewis and Clark
County or the county in which the facilitys or the greater

portion thereofs is to be located; except that in a hearing

Section T« Section TO—808r ReLeMe 1947, is amended to
read as follows:

"70-808. Parties to certification proceeding — waiver
by failure to participate. t+y———Fhe——parties——co—a
certification-proceesving-inctodes

tay-—tne-appiicontt

thy——eosch-municipatity—dnd-—government-—ageney——entitied
to-—receive-—service-—of--a-——copy-—of——the-spptication—onder
subsection—Fo-5686—133¢+

tey-—any-person-residing—in—a-municipotity-entitiedt——to
receive-——service ——of—o6--copy-—-of--the-—epplicoation-——under
sebseet+en-4B—seéfﬁjf—aﬂr-nonprof+t—efgan+zat+enr;fofned‘—in
wholte——er—in-part-to-promote-conservetion—or—naturat-besutyy
to-——protect——the-—envirommenty——personni-—heatth-—or———otner

stotogicet—votuesy—to—preserve—iristoricat—sitesy—to-promote

—-23- HY 661
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consume r-interestir—to—represent—connereirai——and-—industrial
groupsy——or——-to-promote—the—orderiy-development-of-the-arens
n-—whiech-the~—faeitity——+3——to——be-—jocatedt——or——-any-—other
nterested-persont-end

+d3——the-departmenty

{1) Any persen may be a party to any hedring under
ihis chapter BY FOLLOSKING THe PRECEQUAE _ESTABLISHED TN
SUBSECTION (2)e

{2} Any porty PERSON MAY DBECOME A PARTY BY FILING
WITHIN 60 DAYS QOF THE DEPARJMENT®S REPORY JO THi SQARD
BURSUANT 7O 70-30F{i}s A WRITTEN DESIGNATION SETTING FORTH
HIS NAME. ADDRESSe HOME AND BUSINESS PHONES. ANO POSITION
IOWARDS FHE PROPOSED FACILLITY AND BY PARTICIPATING URALLY AT
IHE HEARING, +dentified--in--subparagraphs——+tb)-end-—tcy-of
subsection—{1r-of-this-seection A PERSON waives his rignt to
be a party if he does not ELILE Thr WRITIEN DESEIGNAYIUN AND
participate orally at the 3 hearing before-the-bosrd."”

Section Ge Section J0-809%s ReCeMea 1947y is amended to
read as follows:

"70-80%. Record of hearing -—- procadure -- rules of
evidence - burden of proofe 1) Any studiessy
investigationss reportss or other documentary evidencey
including those prepared by the departments which any party
wishes the poard to consider or which the board itself

expects to utilize or rely upons shall be made a part of the

—24- HE 661



10
3
12
13
14
15
16
17
18
1%
20
21
22
23
24

25

HB 0661703

record; a record shall be made of the hearing and of all
testimony token; and the contested case procedures of the
Montana Administrative Procedure Act (Title 82+ chapter 424
ReCeMa 1947) shall apply to the hearings except that
neither common law nor statutory rules of evidence need
applys but the board mey 3hall wake rules designed to
exclude repetitives redundant or irrelevant testimonye

{2) In a certification proceeding held wunder this
chapters the applicant has the burden of showing by clear
and convincing evidence that +the application should be
granted and that the criteria of section 70-810 are met.

{3) If the board appoints a hearing examiner to
conduct any certification proceedings under this chaptery
the hearing examiner may not be a member of the board or an

employee of the department. Jhe hearing exawiner shall issue

Section 9. Section T0-810¢ ReCeM. 134Ty is amended to
read as follows:

“T0~810. Uecision of board -— findings necessary for
certificate —— conditions imposeds (1) Within ninety-——{30)
days 92_._pmonths after the +dest-—day commencement of the
hearings the poard shall make coamplere findingss issue an
opinions and render a decision upon the recordy either

yranting or denying the agplication as filede or granting it
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upoﬁ such terwmsy conditionss or wmodifications of the

constructions operation or w@aintenance ¢f the facility as

the board considers appropriate; except that the boards upon
1 . howi £

times NOT TO EXCEED 30 DAYS AT A TIMEs for making a final

decisione.

{2} The board wmay not grant a certificate of
environpental  compatibility and public need either as
proposed by the applicant or as modified by the board unless
it shatd—Find finds and determine deotermings:

{a) the-boesis—-ef—-the HHETHER THERE ]S A need for the
facility; IN FINDING AMD DETERMINING WHETHER THERE IS A NEED
EOR A PROPOSEQ UTILITY FACILIYY AS DEFINED IN TJO-803{3)({Als
IHE BOARD MUST FIND AND DETERMINE THAY NOT MQRE THAN 20% QF
IHE MEY ENERGY FORM PROUDUCED BY THE PROPOSED WJILILITY

{b} the nature of the probable environmental impact;

-20- Hp 661
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{c} tnat the facility represents the minimum adverse
environmental impacte considering the state of available
technelagy and the nature and eco;omics of the various
alternatives;

{d)} IdHal each of the PERFINENF criteria listed in
section T70-816 ARE SATISFIED:

(e} in the case of an electrice gasey or liquid
transmission line or aqueducts what parte if anys of the
line or aqueduct shall be located underground; that the
facility is consistent with regional plans for expansion of
the appropriate grid of the wutility systems serving the
state and interconnected wutility systems; and that the
facility will serve the interests of utility system economy
and reliability;

{f} that the location of the facility as propoused
conforms to applicable state and local laws and regulations
issued therzunders except that the board may refuse to apply
any local law or regulation if it finds thaty as applied to
the proposed facilitys the law or regulation is unr2asonably
restrictive in view of the existing technologyy or of
factors of cost or economicsy or of the needs of consumers
whether located inside or outside of the directiy affected
qovernment subdivisions;

{g) that the Ffacility will serve the public interesty

convenience and necessity; and
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(h) that duly authorized state air and water quality
agencies have certified that the proposed facility will not
violate state and federally established standards and
implementation plans; the judgments of duly authorized air
and water quality agencies are conclusive on 211 guestions

related to the satisfaction of state and federal air and

water quality standardse

generodiy-——repreyent-—teys--environgentad-—i = =
* —-and-— —— £ Frg——the—— ————gf--—avaitapie
technotogy—and--the——poture——end--ecconoaies-—of ~the-var+ous
atteraativest
tdi-—the-perti: —cri io-1i = =
tei——thot-the-jocotion-——of-—the--faeitity-——as-—-preopased
—=to-appiicable-state—and-} - —and— +
say-—tocai—jaw—or-reguiation—+f—it-finds- =] ted-—to
the—proposed—focitityvy—che- = = =
resteictive —in——vyiew— t = =
-28- H4 &6l
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+2¥£33{4) if the board determines that the location of

all or a part of the proposed facility should be modifieds
it may condition its certificate wupon such modifications
provided that the municipalitiesy and persons residing
thereine affected by the modifications nave been given
r2asonable notice of the modifications

+3¥163{5} In determining that the facility will scrve
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the public interests conveniencey, and necessity under
subsection <+¥¥{2)(g) of this sectione the board shall
consider:

(i) the items listed in subsections t#¥{2){a) +througn
aad (21(b) of this section;

(ii) the benefits to the applicant and the state
resulting from the proposed facility;

{iii) the effects of the economic activity resulting
from the proposed facility;

(iv) the effects of the proposed facility on the public
healths welfarey and safety;

{v} any other factors that it considers relevant.

t434Er(4} Considerations of needs public needy or
public convenience and necussitys and demonstration thereof
by the applicanty shall apply only to utility facilitiesa

{7y WITHIN _90 DAYS AFTER THE BOARD RECEIVES ANY DATA
08 INFORMATION FHROM THE APPLICANT SUBHMITTED PURSUANT YO ANY
CONOJITIGNS IN A CERTIFICATE UNOER THIS SUBSECTION. THE SOARD
SHALL  TAKE ANY ACTION NECESSARY ON THE DATA AND INCORMATION
SUBMITIED BY THE APPLICANT.*

Section 1lC. Section 70-d1lls ReleMa 1947+ is amendad to
read as follows:

"70-811l. Opinion issued with decision —- contents of
certificate -~ waiver of time requirements -~ facilities for

which certificate requirede {1} In rendering a decision on

—30— Ha 661
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an agplication for a certificates the board shall issue an
opinion statiny its reasons for the action takene. If the
board has found that any regional  or local law or
regulationy which would De otherwise applicatles is
subsection

unreasonably restrictive pursuant to

T0-810€¢3¥L2)(f)» it shall state in its opinion the reasons

therefors
i} b—inedude—the foitows

iAo - for-the-fnciti
id = i = = —and
= i = —and
tiitd-ol . _ —acibityte
o o —— + + o e e - —

. ; ces £ - iEi
$24433(2) Any--eertificote Ali-other—certificates ANY
CERIIFICATE issued by the board shall include the fellowing:
(<} An environmental evaluation statement related ro

the Facility veing certifieds The statement snall includey
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out not be limited tos analysis of the following
information:

{i} the environmental impact of the proposed facility;

(ii) any adverse environmental effects which cannot be
avoided by issdance of the certificate;

(iii}) problems and vbjections raised by other federai
and state agencies and interested groups;

{iv) alternetives to the nroposed facility; and

tvi—a-ptoan—-for—sonitoring-environmental-—effeets—of-the
p?epesed—ieei%ityw

{b) A . statement signed by the applicant showing
agreement to comply with the requirements of this chapter
and the conditions of the certificate.

+3¥£42{3) Any of tne provisions described in sections
T0~807 through 70-811 may be waived LDy the boards for Jood
cause showns wWith respact to applications filag before
January 1y 1975. Applications for certificates wunder this
subsection must be promptly filed.

t4¥t5¥(4) (a) The board may waive compliance with any
of the provisions cf sections 70-807 through 70-311 if the
applicant for a cartificate of ENVIRONMENTAL COWPATISILITY
AND public need makes a clear and convincing showing to the
board at a public hearing that an immediates, urgent necs for
o facility exists any that the applicant did not have

knowledje that the need for tne facility existed
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sufficiently in advance to fully comply with the provisions
of sa2ctions 70-807 through 70-8ll.

(b} The board mey waive compliance with any of the
provisions of this chapter upon reczipt of notice Dby a
utility or person subject to this chapter that a facility or
associated facility has been damaged or destroyed as a
result of firesy flood or other natural disaster or as the
result of insurrections war or other civil disorders and
there exists an immediate need for construction of a new
facility or associated facility or the relocation of a
previously existing facility or associatﬁd facility in order
to promote the public welfare.®

SECTION )l SECTIQN 70-8i%5s ReCoeMe 1947 IS AMENDID 7O

4} :

"70-815s Study of planned facilities included in
annual  lonj-range reporte (1) If 3 utility or person lists
and identifies a proposed facility {n its plans submitted
pursuant to section T0-8l4s 3s one on which construction is
proposed to be commenced within the five (5) year period
following submission of the plans the department shall
commence examination and evaluation of the proposed site to
gatermine whether construction of the proposed facility
would unduly impair the environmental values in section
70~315. This study may be continued until such time as a

person files an application for 2 certificate under section
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70-806. Information gathered under this section may be used
to suppert findings and recommendations required for
issuance of a certificate.

i2)_ _The department shall review the Joad growth dqta
apd-projections submitted in the long-range placns pursuant
to J0-£34 and shall report on September 1 of each year to
tne board the departmeat's analysis of tne load growth data

S3ection 12. Section 70-820s ReCeMe 1947y is amended to
read as follows:

“70-820. Adoption of rules - monitoring of
facilitiese (1) The board may adopt rules implementing the
provisions of this chapters includings but not limited tos
ruless

(a) governing the form and content of applications;

{b) further defininj the terms used in this chapter;

(¢} governing the form and content of long-range
plans;

{a} any other rules the board considers necessary to
accomplish the purposes and objectives of this chaptere

(2) The board and the department shall monitor the

operations of all certificated facilitiess for assuring
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continuing compliance with this chapter and certificates

issued hereundersy and for discovering and preventing

noncompl iance with this chapter and the certificatese.

KESDURCES AND CONSERVATION AND THE APPLICANT;
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+3++43i8) The board shall adopt rules requiring every

person who proposes to gather geological data by boring of
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test holes or other underground explorationr investigations
aor experimentations related to the possible future
development of a facility employing geothermal resouvcess to
comply with the following requirements:

(a) Notify the department of the proposed action;

(b) Submit to the department a description of the area
involved;

(c) Submit to the department a statement of the
proposed activities toc be conducted and the methods to be
utilized;

{(d) Submit to the department geoloqical data reports
at such times as may be regquired by the rules; and

{e) Submit such other information as the board may
require in the rulesa”

Section 13« Section T0-82ls ReleMe 1947y is amended to
read as follows:

"70-821l. Penalties for violation of chapter — <civil
action by attorney general. (1) MWhoaver

{s) without first obtaining a certificate required
under section 70-804y or a waiver thereof wunder section
TFO-811¢4¥(51{b) conmences to construct or operate a
facility; or

{b) having first obtained 2 certificate, constructs,
operates or wmaintains a facility other than in compliance

with the certificate; or
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{c) violates any other provision of this chapter or
any rule or order adopted thereunders or knowingly submits
false aor-misteading information in any reports_lU~-year plan
or application required by this chapter or rule or order
adopted thereunder; or

{d) causes any of the aforementioned acts to occur;
shall be liable to a civil penalty of not more than ten
thousand dollars ($10+000) for each violatione Each day of a
continuing violation shall constitute a separate offense.
The penalty shall be recoverable in a civil suit brought by
the attorney general on behalf of the state in the first
district court of Montana.

{2) Whoever knowingly and willfully violates
sucsection (1) shal) pe fined not @more than ten thousand
dgollars ({$510+000) for each violation or imprisoned for not
more than one [1) years or bothe Each day of a contiauing
violation shall constitute a separate offense.

{(3) 1In addition to any penalty provided in subsections
(1) or [2}+ whenever the department determines that a person
is violating or is about to violate any of the provisions of
this sections it may refer the matter to the attorney
zeneral who may bring a civil action on behalf of the state
in the first district court of Montana for injunctive or
other appropriate relief against the wviolation and to

enforce this chapter or 3 certificate issued hereunders and
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upon & proper showing a permanent or preliminary injunction
or temporary restraining order shall be granted without
bonde The department shall also enforce this chapter and
bring legal actions to accowplish the enforcement through
its own legal counsela

(4} All fines and penalties collected shall be
deposited in the sarmarked revenue fund for the use of the
department in aaministering this chaptere”

Section 14« There is a new ReC.Ms section numpered
70-830 that reads as follows:

T0-830. Siting iaventorys By——duoty—-tv—1978y——the
department—shail-propose—criteria—upon——whicth—teo——estabiish
areas——of-—Hantene-—considered-—unsuitabie-for—the-siti 1g—of
facitlities—defined—in—-78—883{3{etv-Fhe-board-shali-adopt-as
rutes-criterire—upon-whith—to-establish—such-sreas—-within-—-6
nonths--—after-—receiving -the——department-—proposatrs———dpon
edoptieon—of-the—eriteria—as—rules—the-departwent-—shail——map
the—-unsgitabie——-areas—of-the—state—based-on—the-estabtisired
eritertav—Fhe-deparement—shalt—present——-the--compieted——nap
delineating-areas—unsuitable—Ffor—siting-of—facititics—to—the
board-for-adoption—as—rutesv—Fotlowirng-bhosrd—adeption—of-the
unsuitnb+e-—aree-—de++neatienv—the—departnent—-ey;not—aceept
applicotions——For—-ecertifieoter —for-—sites———within——-areas
designoted—as—ansuitedies

41} THE DEPARTHENT SHALL PROPOSEs ANO THE BOARD SHALL
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IHE _MONTANA AOMINISTRATIVE PROCEDURES ACTe

Section 15« There is @ new Re.CeMe section numbered
70-331 that reads as follows:

T0-831a Forecastinge By July ls 1979s the department
snall devise a methodology for forecasting the demand for

energy within the state of Mentana and construct forecasts

—41- HS 661
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for'periods 1 through 5y 10y and 20 years into the future.
As wused h2rein the term energy includes but is not limited
to electricity ana gas. The forecasts shall be updated and
publicized annuallys BY STPTEMBER ) OF EACH YEAR AFTER 1979
The department shall use the forecasts in making its
recommendations to the board on applications under this
chaptere The board shall use the forecasts QF THE DEPARIMENT
AND__COF THE UTILITY in its evaluation of the energy need as
required by this chapter.

SECTION 16«  APPROPRIATIONe THERE IS APPROPRIATED FROM
IHE GEMERACfUNE RESOURCE INODCMNITY TRUST INTEREST _ACCQUNT
EOR__¥HE DIENNIUM ENRING JUNE 20s 1979y JO THE DEPARTMENT OF
NATURAL RESQURCES AND LONSERYATION THE SUM QF $120.,000 TO SE

Section 17. Repealer« Sections 70825 through T0-829s
ReCaMe 19475 are repealeds

-End~-
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