
' 

Q5th Legislature LC 1213;01 

2 

3 

q 

5 

6 

7 

8 

9 

10 

11 

12 

13 

u 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Ho-r·.o. -~~·m___ ----Ill'iRODUCIC BY 

A BILL FOB AH ACT !HTITL!D: "AI ACT TO ESTABliSH A 

"liDATORY PRBTRlll REVIEW PAIBL TO HEAR 1110 DBT!R!III! ClAI~S 

FOR !!DICAL LIABILITY; TO ESTABLISH RDL!S, FBOC!DDRIS, ARD 

FACILITIES TO I~PLE~EIT liD lCCOIPLISH THE PURPOSE Of THI 

ACT; TO PBOYIDB FOR A SCHlDOLE OF COBP!ISATIOJ AID BBIIEFITS 

FOB AWABDS; TO GUlBAITE! TB! FIIAIICIAL II!SPOIISIBILITI CF 

HEALTH C&RE PROVIDERS liD TO PROVIDE THE SOURCE FOB THE 

FOJDIIG OF THE AD"IRISTBATIOJ OP THE ACT AID THE PlY!EIT CF 

AWARDS; AIID OTH!BiiS! lftEJDIIG THE IISOBAJCE LAWS liTH 

RESPECT TO SUCH PAllEt; PBOYIDIIG l DELAtED EFFECTili DATI.• 

BE IT EWACTED 81 THE lEGISLATURE OF TH! STATE OF BOi!lJA: 

Section 1. Definitions. As used in this act, the 

following definitions apply: 

(1) "Health care providerK aeans any Fhysician 

licensed to practice aedicine in the state of "ontana or a 

hospital, hospital-related facility, or long-tera care 

facility. 

(2) "Kedical liability" aeans liatility arising cut cf 

the injury or death of any person as the result of 

negligence or breach of cootract in the rendering cf 

professional services by a h€alth care ~rcwider. 
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(3) "Professional liability insmrer" aeans any ccafany 

authorized to do business in !cntana or doing business in 

~ontana and offering policies of professional liability 

insurance to health care Froviders and includes any 

insurance trost, joint underwriting association, autual 

insorer, reciprocal insurer or any other entity cr ferson 

offering such liability coverage, including any state 

insurance fond. 

Section 2. Establishaent of panel. l pretrial review 

panel is created to reviev all aedical liability claias, 

except as provided in [section 5]. 

Section 3. Precondition tc suit. Jo action for aedical 

liability against a health care provider aay be coaaenced in 

any court of this state before the claiaant has filed his 

claia vith the secretary of the panel as herein provided and 

a final decision en the claia is rendered by the panel, 

unless otherwise provided herein. 

Section 4. Tolling of statute of liaitaticns. The 

filing of the claia shall toll the applicable statute of 

liaitations to and including a period of 90 days following 

the rendering of a final decisicn by the panel. 

Section 5. AFplicability of the act. The provisions of 

this act are not applicable tc any claia in which suit has 

been filed in a district court of this state prier to the 

effective date of this act or if the clai1 is subject to a 
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Yalid arbitration agree•ent allowed by law. 

section 6. creation of fanel hearing (aaels --

co•pensation -- ter•s of service -- aethod of selection. (1) 

The pretrial review panel shall consist of 12 fnll-ti•e 

•e•bers. 

(2) Sii of the fnll-ti•e •e•bers of the panel sba~l be 

physicians licensed to practice in tbe state of nontana, and 

sii shall be attorneys licensed to practice in the state of 

ftontana. 

(3) The panel is divided into two hearing panels, cue 

of which shall bear and deter•ine each clai•. and each one 

of vbicb shall be co•posed of three attorneys and three 

physicians and chaired by an attorney. 

(4) Full-ti•e ae•bers of the panel are interchangeable 

between the two hearing panels and shall be assigned tc a 

hearing panel on a claia-by-clai• basis at the direction of 

the secretary. 

(5) lt least tvo attorneys and tvo physicians shall be 

necessary for a quoru• for the transaction of any hearing or 

the rendering of any decision required by this act to be 

final. 

(6) In a case involving a hEalth care provider ether 

than a physician, a part-ti•e panel •e•ber practicing tbe 

saae profession as involved in the clai• shall sit en the 

bearing panel in place of a physician. In any case involving 
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both a physician and a health care provider other than a 

physician, the representative of such cthe£ p£ofessioo shall 

additionally sit on the hearing panel and shall be a 

part-ti•e •e•ber. 

(7) !ach foll-ti•e •e•ber of the panel, eiCEFt these 

first appointed, shall bold office for 3 years and until his 

successor is appointed ana qualified. on or before January 

1, 1978, and effective on that date, the governor shall 

appoint four •e•bers to a ter• of 1 year, four •e•ters to a 

ter• of 2 years, and foor ae•bers to a ter• of 3 years. 

Future appoint•ents to fill eipired teras shall be for a 

period of 3 years. 

(8) Appoint•ent of attorney and physician •e•bers 

shall be •ade by the governor fro• a list of three no•inees 

for each vacancy selected and nc•inated by the statE bar cf 

~ontana and the ~ontana •edical association, respectiv~ly. 

(9) The governor shall, with regard to any vacancy, 

aake his appoint•ents fro• the lists as provided above 

within 30 days following the day the position beco•es 

vacant. 

Section 7. Beaoval of panel •e•bers -- vacancies. C1) 

Any •e•ber of the panel •ay be re•oved ty the governor at 

any ti•e for inco•petency. neglect of duty, •isconduct in 

office, or other good cause, wbich is to be stated in 

writing in the order of re•oval. 
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(2) In the case of a vacancy in the aeabershif of the 

panel, the governor shall appoint for the uneipired ter• 

fro• nominees in the saae aanaer as for original 

afpoint•ents. 

Section 8. Coapensation of the panel and staff -

facilities tor offices and hearings. (1) All f ull-tiae 

•e•hers of the panel shall be paid a salary in the aaount of 

S35 an hour, under guidelines proaulgated by the secretary. 

Part-tiae aeabers shall he paid a salary equal tc that 

allo•ed to •e•bers of the lantana legislature while the 

legislature is in session. 

(2) lll aeabers of the panel and its assistants are 

entitled to receive their actual and necessary eipenses 

while traveling on the business of the panel. Eipenses shall 

be approved by the secretary of the panel before payaent is 

a a de. 

(3) The panel shall appciat a secretary and aay reaowe 

such secretary. The secretary shall adainister oaths, 

receive claias filed, proaulgate foras required hereunder, 

issue subpoenas in connection with the adainistration of 

this act, and perfora all other duties required tc fairly 

and effectively adainister this act. 

(4) 'Ihe panel, subject to the approval of the 

governor, aay e•Floy and fii the coaFensation of such 

clerical and other assistants as it aay consider necessary. 
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(5) The panel shall provide itself with adequate 

offices in the city of Helena, in which the records shall be 

kept and its official business be transacted. It shall also 

provide the necessary office furniture, stationery, and 

other supplies. 

(6) Panel bearings shall be conducted in the county 

where the injury allegedly occurred but aay, vithin the 

sound discretion of the hearing panel, be held in any other 

county if the panel considers it necessary or advisable. The 

county coaaissioners or other governing authority shall 

provide, upon the request of the secretary of the panel, 

suitable facilities for any such hearing. 

Section 9. Rotice bow served. lotice of all 

hearings, orders, determinations, and Froceedings of the 

hearing panels required by this act to te served, shall be 

given by certified wail, return receipt requested, at the 

last known address of the person to be so served. 

Section 10. Evidence to be considered. (1) Unless 

directed otherwise by the hearing panel, the evidence to be 

considered by a hearing panel aust be subaitted by the 

respective parties in docuaentary for• only. The evidence 

aay consist of aedical charts, I-rays, laboratory tests, 

defositions of witnesses, and any other fcra of evidence 

allowable by tbe hearing fanel. 

(2) All parties shall be allowed to use any discovery 
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procedure provided for by the !ontana rules of civil 

procedure, and in the aanner ~rovided for therein. 

Depositions aay be introduced intc evidence vithc~t regard 

to the availability of the witness to testify. Discovery as 

to expert witnesses is not adaissible unless such ezpert 

witness vas in practice in the saae or a siailar ccaaunitJ 

in the state of !ontana, in the saae profession, and at the 

saae tiae as the alleged incident occurred as the health 

care provider whose standard of care is at issue. 

(3} Any action for relief arising out of the use of 

such discovery procedures shall be decided by the cbairaan 

of the hearing panel, who aay in his discretion aake 

reasonable liaitations on the eztent and scope of discovery. 

Section 11. Hearings and final deterainations. (1t The 

secretary shall, vith the advice and cooperation of the 

parties and the bearing panels, fiz the date and tiae for 

all bearings on claias before a bearing fanel. A final 

decision on each claia shall be •ade within 120 days of the 

date the claia is filed vitb the secretary, unless for geed 

cause shown, upcn order of tbe chairaan cf a bearing panel, 

such tiae is extended. 

(2) If a final decision on a clai• is not •ade within 

10 aonths of the date the clai• is filed, the jurisdiction 

of the panel on the subject aatter shall ter•inate and the 

parties aay proceed in accordance with the law. 
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Section 12. Law and rules applicable -- powers of the 

panel. (1) Except as provided in this act, the panel •ill be 

bound by the coaaon and statutory law and by the ~ontana 

rules of civil proced~re but ~ill conduct bearings and aake 

all deterainations as in its judgaent are best adapted to 

ascertain and deteraine tbe rights of the parties 

expeditiously and accurately to carry out jastlJ the spirit 

of this act. 

(2) The panel aaJ: 

(a) adopt rules to carrJ out tbe provisionE of tbis 

act; 

(b) prescribe the aeans, aetacde. 

necessary to effectuate sucb provisions; 

and p:actices 

{c) approve settleaent agreeaents on claias of •edical 

liability; 

(d) order physical ezaainations; 

(e) apply to any district court 

jurisdiction to enforce the production and 

books. papers. and records; and 

baving requisite 

exa•inaticn of 

(f) ezercise all other powers and duties ccnferred 

upon the panel hereafter by law or provided in this act. 

(3) The panel •ay, upon the application of either 

party or upon its own action, appoint a disintere~ted and 

qualified physician or ether professional person or expert 

to •ake necessary professional or expert ezaainaticm cf the 
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claiaant or ~elevant evidentia~y matte~ and to ~eport in 

writing in ~espect the~eto. 

(II) The panel aay subpoena any witness tc testify 

pu~suant 

respect 

district 

to the ~ules app~opriate to civil acticns vith 

to parties to a controversy and aay apply to any 

court of this state for enforceaent of such 

subpoenas. 

Section 11. Votes of bearing panel. 1 aajority Tote of 

those present at a bearing panel is sufficient to aake any 

deteraination. The cbairaan of a hearing panel aay Tote only 

to break a tie vote of the bearing panel. 

Section 111. Coapensation fQr aedical liability. The 

clai• sh.all be heard as one for coapensation for aedical 

liability. the hearing panel shall review the evidence 

subaitted and hear any testiaony to be 

reasonable dispatch and shall aake one of 

elicited tlith 

the follcving 

deterainations, which deter1ination shall be sent to the 

parties: 

(l) The evidence snp~crt~ the conclusion that the 

d~fendant or defendants failed tc coaflY with the 

appropriate standard of care as charged in the coaplaint and 

that the conduct coaplained of vas a substantial factor of 

any resultant daaage. 

(2) ~he evidence 

defendant or defendants 

supports 

failed 
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appropriate standard of care as charged in the coaplaint tnt 

that the conduct co•plained of vas not a substantial factor 

of any resultant daaage. 

13) the evidence does not snpFort the conclusion that 

the defendant or defendants failed to •eet the afplicahle 

standard of care as charged in the coaplaint. 

Section 15. Avard schedule fer aedical liability. (1) 

If the deteraination of the hearing panel is that the 

evidence supports the conclusion that the defendant or 

defendants failed to coaply vith the appropriate standard of 

care as charged in the co•plaint and that the ccnduct 

coaplained of•vas a 

daaage, then the 

substantial factor of any resultant 

hea~ing panel shall aake a final award 

within the following li•its as to the nature of the avard 

but without liait as to aaonnt: 

{a) For death of a •inor without dependents, the 

coapensation recoverable shall be the reasonable •aloe of 

the ainor 1 s services to his parents or legal guardian, 

during •inority, less the reasonable cost of the aaintenance 

of the ainor, vbich coapensation shall inure to the 

e~clusive benefit of tbe parent or qnardian, plus any 

reasonable aedical, hospital, funeral, bnrial, or related 

e~pense. The sole right to institute the claia or clai•s 

provided for in this subsecticn is in the personal 

representative of the deceased, for the e~clasive benefit 
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of: 

(i) such parent or parents or legal guardian; and 

(ii) the persons incurring ~uch aedical, hospital, 

funeral, burial, and related expense. 

(b) For death of an adult withcut dependents, the 

cc•pensaticn recoverable shall be the reascnatle 'aloe of 

all hospital, •edical, or other related expense plus the 

reasonable cost of funeral and burial, plus an aaount which 

the hearing panel aay deteraine reasonable fer the cost of 

prosecuting the claia. !he sole right to institute the claia 

onder this subsection is in the personal .representative of 

the deceased for the exclusive benefit of these incurring 

such expense. 

(c) For the death of a minor or adult with defendents, 

the coapensation recoverable may include the actual or 

prospective loss of earnings for the workin9 life exfectancy 

of such deceased less the reasonable cost of the aainterance 

of the deceased, plus the reasonable ccst of the deceased's 

•edical, hospital, funeral, and turial expense, plus an 

amount the hearing panel aay deter»ine reascnatle for the 

ccst cf prosecuting such clai•. The sole right to institute 

the claia provided for in this subsection is ic the rersccal 

representative of the dec~ased depender.ts and tor thosE 

incurring such exrense. 

(d) For bodily injury to an adult cr micc1 not 
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resulting in death, the bearing panel aay allow for any 

injury or daaage, general or special, allowed by law, 

including loss of earnings to be based en the vcrk 

ezpectancy of the clai•ant without regard to his injured 

condition; the reasonable aedical, hospital, and related 

expense, past, present, and future; and pain and suffering, 

past, present, and future. ProYided, however, that all 

daaages for pain and suffering aust have a basis in the 

evidence subaitted to support the claia thereof, in a fair 

and reasonable aaount, free fro• sentiaent and taking into 

account the nature and extent of the injuries and the 

suffering occasioned by thea, the duration and prospective 

duration thereof, the age, health, habits, and condition of 

the injured party before the i.Djury as coapared with his 

condition in consequence thereof. future pain and 

suffering aay be awarded only tc the eztent that there is 

requisite certainty or probability that such pain and 

suffering will result from tbe injury receiwed based upon 

the claiaant•s life expectancy in his injured condition. 

(2) The coapensation and tenefits awarded by this act 

shall be reduced by any collateral source of coapensation 

benefits as provided by law. 

section 16. Payaent of awards. The bearing panel shall 

order all payaents of future daaages as provided by law. 

Section 17. ~ward and taxing of costs. In all 
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proceedings before the hearing Fanels, the costs shall be 

awarded and taxed as provided by lav in oxdinary ciwil 

actions, with the exceftion tbat if, in the cpinicn of the 

bearing panel, a claia for aedical liability vas filed 

vitbout probable cause for the claiaant to believe he vas 

legally entitled to relief, then the cost shall include the 

cost of defense, including a reasonable attorney's fee. 

section 18. Claias not assignable -- exeapt fro• 

creditors' claias. Ho ~laias for coapensation under this act 

aay be assignable, and all coapensation and claias therefor 

shall be exeapt froa all claias of creditors, assignees, or 

subrogees. 

Section 19. Designation of parties -- joinder of 

parties -- separate hearings. The person filing the claia is 

the claiaant, and the adwerse party cr parties is the 

respondent or respondents. ~be rules for joinder of parties 

are as otherwise allowed by lav. The bearing panel aay aake 

orders to prevent a party froa being eab•rrassed, delayed, 

or put to expense ty the inclusion of farties against hia 

and aay order separate bearings or aake other crders tc 

prevent delay or prejudice. 

section 20. Filing and service of claias. All clalas 

shall be filed on foras provided by the secretary. The 

claiaant aust attach to the foras the froposed cc•Flaint. 

vhicb shall be prepared and served upon the health care 
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providers naaed therein by the claiaant, in the saae aanner 

and form provided by lav for civil actions. The snaacns 

shall confora to the reqnireaents cf the panel. The 

secretary shall nctify concerned health care providers. 

Section 21. Additional pleadings. All health care 

providers served with a propcsed coaplaint shall, vithln 20 

days fro• the date of service thereof, ansver in the fora 

and aanner provided by law for civil actions. AnJ health 

care provider who fails to so answer is subject to liability 

under the law vithont regard to the provisions of this act. 

There aay be no ether pleadings. 

Section 22. Attorney fees. !he aaoont of attoraey fees 

to be paid shall be included in the record of the trial and 

shall be paid to the attorney by the respondent cr his 

insurer in addition to any award aade to the claiaant. If 

the respondent is awarded attorney fees, the aaount shall be 

included in the record of the trial. The district court in 

the county in vbich the claia is heard shall, at the request 

of any party, deteraine the reasonableness of each party's 

attorney fees ordered paid by the ether party. The court 

shall take into consideration the following: 

(1) the tiae and labor required, the 

difficulty of the guestions involved, and 

requisite to perfora the legal services properly; 

novelty and 

the skill 

(2) the likelihood, if apparent to the client, that 
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the acceptance of the pa~ticular eaplcyaent wocla have 

precluded othe~ eafloyaent by the attorney; 

(3) the fee custoaarily charged in the locality for 

siailar legal services; 

(4) the aaount involved and the results ohtainea; 

(5) the tiae liaitations iapcsed by the client or by 

other circuastances; 

(6) the nature and length of the professional 

relationship with the attorney and client; and 

(7) the experience, reputation, and ability of the 

attorney performing the services. 

Section 23. Proof of financial responsibility 

insurance • cash o~ su.~:ety bend. (1) iach health caJ:E 

provider subject to the teras of this act shall, within 30 

days after this act takes effect, file with the secretary, 

in a aanner prescribed thereby, proof of financial 

responsibility. 

(2) !ach health caJ:E provide.r, exce~t as prodded by 

[section 24] shall acquire and aaintain in force 

professional liability insurance cf not less than S250,00C 

for each occurrence and $500,000 in the agg~egate for all 

claias occn~ring in any one policy yeaJ: or, as an 

alternative, qualify as a self-insurer upon aaking proper 

application and being arr~cved by the coaaissione~ of 

insurance. 
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lly 

~itb 

the 

the 

(a) a continued undertaking lly the health care 

provider to pay any award rendered unde~ this act, except as 

provided by [section 24], tc the first !250,CCO fcJ: each 

incident and to $500,000 in the aggregate for all claias 

occurring in any one year; and 

(b) evidence that appropriate provision e~ists for 

proapt and efficient adainistration of all claias; and 

(c) evidence that reliable financial arrangeaents, 

deposits, or coaait•ents exist prcviding coverage 

substantially equivalent to that affoJ:ded by a fClicy of 

insurance reguirea in subsection (2) of this section for the 

payaent of aedical liability claias. 

Section 24. Failure to provide !'roof of financial 

responsibility -- failure or refusal to acceft panel 

determination. (11 A health care provider is subject tc 

liability unde~ the laws of this state with resfeCt ta a 

claia, without regard to the provisions of this act, except 

as providea in [section 26] if he fails OJ: refuses to; 

(a) provide proof of financial responsibility as 

provided in [section 23]; 

(b) pay the annual assessaent provided fOJ: in [section 

26], in a aanner and aaount fi~ed by the secretaJ:j; or 
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STATE OF MONTANA 
REQUEST NO. 357-77 

FISCAL NOTE 

Form BD-15 

In colllpliancl! with a written requegt received _______ Eru>...tllil!:'LJ _________ . , 19 ].]__ __ , there is hereby submitted a Fiscal Note 

lo1 H9use ~ill. ~7- __ ... _. _ .. -·-. pursuant to Chapter 53, Laws of Montana, 1965- Thirty-Ninth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

House Bill 647 proposes to establish a mandatory pretrial review panel to hear and determine claims for medical liability, 
to establish rules, procedures· and facilities to implement and accomplish the purpose of the act, to provide for a schedule 
of compensation and benefits for awards, to guarantee the financial responsibility of health care providers arid to provide the 
source for the funding of the administration of the act and the payment of awards. 

ASSUMPTIONS: 

1. Each six member review panel will hear approximately twenty medical malpractice claims per year. 
2. The hearing on each claim will take approximately four days on the average. 
3. Each panel member will spend approximately 640 hours per year hearing claims. 
4. The twelve-man pretrial review panel will meet as a single group at least five days a year for initial discussions, rule-making, . 

and general business meetings which adds an additional 480 man hours to its workload. 
5. The full-time executive secretary would be classified at approximately Grade 17. 
6. Two full-time legal secretaries would be required at approximately Grade 8 each. 

FISCAL IMPACT:· 

Revenue: Funding for the administration of this act is to be provided by an assessment to each health care provider. 

Expenditure: 

Personal services 
Operating expenses 
Capital outlay 

Additional cost of proposed legislation 

TECHNICAL NOTE: 

FY 78 

$325,559 
67,100 
11,000 

$403.659 

FY 79 

$326,390 
73,450 

2,500 

$402,340 

Medical malpractice review board is not attached to any state agency, nor does it appear to constitute the 20th department 
of state government under the Executive· Reorganization Act. 

_i!,.t. •. p ~or~~ 
BUDGET DIRECTOR Jl . 
Office of Budget and Program Planning "f'ttlttll 

Date: 6"'-; --71 
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HOUSE 31LL NO. 647 

Approved by Committee 
on Judici~ry 

INTRUOUC~O BY SCUllY 

A BILL FOR AN ~CT ENTITLED: •AN ACT TO EST~BLISH ~ 

MANJAfURY PRETRIAL REVIE~ PANEL TO HEAR AND DETER~INE CLAIMS 

fuk c1bHCAL liABILITY; TfJ ESTABLISH RULES• PRC!Ci:DURES• AND 

FACILifiES TO I~PLE~ENT AND ACCOMPLISH THE PURPOSE OF THE 

ACT; ~d-~RaYtBE-F8R-~-SEHE~tE-BF-E8HPEN5~~~eH-~ri8-~EHEF~~5 

~BR-~W.R85~-~8-6~R~~E--~H£--FfNANE~~--RESPSH£fB~~~¥--9F 

HE~~TH--E~E--PRSY~SERS TO REQUIRE PROFESSIONAL LIABILITY 

~~US~ FOR HEAlTH~~ PROVIDERS: AND TO PROVIDE THE 

SOURCE FOR THE FUNDING OF THE ADHINISTRATION OF THE ACT *HS 

tHE-~~¥~~~-8~-A~AR95~-AN9-8~HERW+5E-AHEN9~N6-THE--+h5~~NtE 

~A*5--w+~ri--Rt5PE~--T8--5~€H--PA*Et; PROVIDING A DELAYED 

EfFECTIVt DATe.• 

6t If ~~ACTED BY THE LEGISLATURE Of THE STATE Of ~ONTANA: 

SPction 1. Definitions. As used in this act, the 

tollo~inq definitions aoply: 

Ill "rl<>alth care ::>rovider" means any physician 

lic~nsed to practice ~edicine in the state ot Montana or a 

hospital, hospital-related facility, or lono-ter~ care 

facility. 

{Z) "Meaical li~bility• means liability arising out of 

tne injury or death of any person as the result of 

S E C 0 N D R E A D I N G 

H~· 0647/02 

1 negliaenc~ or breach of contract in the rendering of 

l professional services by a health care provider. 

3 {3) •Professional liability insurer• means any company 

4 authorized to do business in ~ontana or doing business in 

s ~onta~a ano offerinq policies of professional liability 

6 insurance to health care providers and includes any 

1 insurance trust, joint underwriting association. mutual 

8 insur~r. reciprocal insurer or any other entity or person 

'J offering such liability coverage, including any state 

10 i nsur~nce fund. 

ll Section 2. Establishment of panel. A pretrial review 

12 panel is created to review all medical liability claiaso 

13 except as provi~ed in [section '>]• 

14 5ection 3. Precondition to suit. No action for medical 

15 lia~ility against a health care provider may be commenced in 

16 any court of this state before the claimant has filed his 

17 claim ~ith the secretary of the panel as herein provided and 

lb a final decision on the claim is rendere1 by the panel, 

19 unless otherwise provided herein. 

2U ~ection 4. Tollino of statute of limitations. The 

2l fi1in3 of the claim shall toll thP applicable statute of 

a limit,tions to and includinq a period of 90 days followinn 

l3 the r"ncteri,q of 3 fin"l dBcisi<'n l:>y the 'Janel. 

L4 ~action;. Appl ic~l:>ility of the act. The orovisions of 

l~ t~is act ar~ not ap~licable to any clai~ in which suit has 

-l- HB 647 
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been filed in a district court of this state prior to the 

effective date nf t~is act or it th•• claim is Sllbject to a 

valid arbitration agreement alloWPd by Ia~. 

Section 6. Creation of panel he~fn~~en~~~----

eomp~n~etfon------t~rm~--e+--~erv+ee----m~thod-o+-~~~~t+onT 

t+t-+~~-prPtr+e+-re•+ew-oen~+-~h&++-eon~+~t-o+-~-fti+T-t+m~ 

memhe~~· 

trt--5+w-o+-th~-+tt++-t+me-~mber~-of-th~pnn~+-~het+-b~ 

pny~+e+en~++ee~ed-to-~eet+ee-+ft-th~~tet~o+-Honteney-eftd 

s+w--enet+-~e-ettorney~-++ee~ed-to-preet+ee-+n-the-etete-e+ 

H&nte~. 

t3t--fhe-p~e+-+~-d+Y+ded-+ftte-twe-heer+n~na+~y--one 

e+--wft+eh--~et+-heer-end-det~m+ne-eeeh-e+a+-.-end-eeeh-&ne 

ef-wh+eh-ohot+-&e-eo.peeed--o+--three--ettorneys--end--three 

p~ye+e+ftfto-end-ehe+red-by-en-~terney• 

t4t--Fu++-t+me-membere-o+-the-pene+-ere-+ntere~n~eeb+e 

betwe~n--the--two--heerfn~-~ne+e-end-~he++-be-~~+~ned-to-e 

h~er+n~-pene+-on-e-e+e+m-by-e+e+m-bes+e-et--the-d~~et+on-o+ 

tfte-~~eretery. 

t~t--At-+~e~t-two-ettorneye-end-two-phy~+e+en~-~he++-be 

n~eee~~ry-+or-e-~eru~+er-th~tren~eet+on-o+-eny-h~r+n~-er 

tfte-r~n~er+n~-e+-eny-dee+e+on-reqtt+red-by--th+e--eet--to--be 

++nn+• 

t~t--+n--e--ee~-+~etY+ne-e-hee+th-enre-0rev+der-ether 

tnen- .. -~hye+e+eny-e-p~t-t+~-0ene+--memb~--~rftet+e+na--the 

-3- HB 647 
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ee~--pr~+ee~+en--e~-+nYc+Yed-+n-the-e+e+~-ehe++-e+t on the 

neer+n~-pene+-+n-p+eee-e+-e-phy~+e+an.-rn-eny-ee~+n¥e1ting 

b~th-e-phys+e?en-end-e-nee+th-eere--~OY+der--e~--then--e 

phye+e+en~he-~e~en~at+ve-e+-oHeh-ether-pre+~en-~++ 

edd+t+ene~+y--e+t--on--the--heer+ng--pene+--end--shs++--he-e 

pn~t-tf~-.aeber• 

t'ft--Eeeh-+tt++-t+ee--eet---ef-~pene+Y--e~~-these 

+frst-eppe+nted.-she++-no+d-e+++ee-+er-3-yeere-end-unt++-n+e 

su~sor--k-eppe+tttee-and-q"ttttH++ee.--en---bff&re-demtary 

~y-T9~6y-end-e+~t+Ye-en--thet--dateT--the--geYernor-she++ 

appe+nt--+e~-eeehere-te-e-~-o+-r-yearT-+ettr~~e-to-e 

ter.-o~-r-yeerey-ftftd-+e~ •emhers ~e--e--tera--o+--3--yee~SY 

Fttttlfi!--eppe+n~.etn:s--to--++++--ewp+r~e-r--ha++-t.e-+er-e 

per+ee-o+-3-yettrSY 

tst--Appe+ntlM!ftt---e+--..tte~-~d--Jthyrie~--lllttere 

~ha++--he-aeae-by-the-ge~er~frea-e-Tkt-e+-t~ne.+ft@es 

+er-eeeh-¥eeeney-se+eeted-enft-nom+neted-by-the-etet~ber--&+ 

~entene-end-the-M~t&~-meft+ee+~ee+et+ony-respeet+Ye+y• 

t9t--~he--gOYe~ner--~y--w+th regerd-te-ftnT-¥eeoneyy 

mak~+s-epre+nt.ettts--+roer-the--++ste--ee-prOY+ded--eboYe 

wfth+n--39--deys--~e++ow+~-the--day--tfte--pee~heeemes 

yeeentw KETHOP Of SELECTION-- HEARINGS. fll THE PRETRIAL 

gtyiEri PANEL CONSISTS Of THREE PHySICIANS LICENSED TO 

~CTICE IN MONTANA AMP THREE ATJORNEYS LICENSED TO PRACTICE 

~lLtWtUMU..a 
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Ll L _Itif__AIII.l.B.liEL!:I.EHiit RS SHAL 1-JlL...Af.e..Ql.IS.L.Jl_lil:_I.I:IE 

~Uli-~L~L~~UM_M~J~mlillU~~~~il~LI.I:IE 

liJ..tilA:U.JiEJlli;AL ASS CJClA.llQti1. 

UL_I~__ljj&EJ;_AliUBI'l£Lll.fMBERS Sl:lA\.L_llUU_(it:IL....QE 

I~lli~~L~~~M~~~~ 

L=t L__RM:ifl.._Mf:Jil\E.Il..L SHALL BE APP!lll:ilf..IL1ilit:UILJ.Q~All 

At.hl\ ...Ji~tliT.....liLlJ:lLB.t.:i£ EC I I Y E AS SOC I AllUML.Q.E...A~LALt1-E.OB. 

rl.I;.Yll.:h_fAtifJ......_.MEM:l.f.!U_SJ:iAJ.L....s.ff.~-lillllLJI:If._tli:if;J......tlAS 

LUHtl!Jlit !;.Ali.U_ilLllE:lls.t!Uimr!L I 0 I HE PARllli_llMJU:Ell-&HO 

AU&Q~!L-A.fjY...__llilL.fMENT AGB,EEMENT _QR DEIER!U!!I.EiL.J.HAI 

.Sf.IlL:alt.fiL!ll£;.us.llQt.lLHAVE OR SHOULD BE IEB.KINAUD1 

(2L.-A_EAlift__Jj~BER SjALL QISQUAUE1: HIIISELE .....EI!JlM 

1.1lliilk~Allill:LDLAJ:iL!;.All-.l1Liilill.!:LliiL!:I.Eiill.ElLllilfEM.lliELl!IS 

£.~SJ;; ~~lLI.llU_Iif_Iti!Hi!JJ.flUATE • THE S U.a.EIASY~AY....f.KU.Sf 

AiL~~llillLfA~Ull~~Lll~ 

~L...ALL.fliL~~...A~~~JW-~UKIA~-~E 

~ t.L ~:.A i({_EUJLA._:;!JJQ.B.~Q.Ji HO L PING A_.l::IE!B.lttll....QiL.B.t.Cll!EEllHi_A 

.f::.lil!\i.Ji.dl..SJ..UtL~!LIJ:l~ 

LlL...l.~LU~...l.i:!YllL.\1 IN G A HiOALll:L~&.E-e.IU.!tll!.=..tL_Q.Itlf.!!. 

.I d.A,';L -A _£J:IUU.l.Ath_A.__.i: M'i E L 11 E M 8E K f.&Ai..l.li..l:<:J.G_lll t;_ _.SAM .f. 

f~~~~~~...l.~llL.~~JtlE~UlliJ~U~ll~~JtlE._fA~L 

LILU~L~...A__R~llU~~~...A~~~~LL~llli.IAIL~Q 

A-~~U~_!;.All _ __R~~llE:~-Jll.tlE.L_I~~~llllllh~ 

J:>t.£~~1ililil'.L£.B.M..llU~_Iij£JA.ME PB.OEf.SllOO...ALibL..J:i:c;A.Ud 

l:.A&L~llll.liillL.ll:rlW.ll!L.S.l::IAJJ._Sll ON IHE....fAit~AD.!Ull.:JlLlil 
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..l rit __ ;u L_B.E!l.I!.LAR-t1t.all Eil.~LJ:L.AJ.lll;lllllt!AJ......Hf.!tilUl..-S.IiAU.__5: 

Ai!f.QJ.~to BY U:ILeAil£LlifltlillS.... 

Seet+en-~--~meve+-e~-peft~-memhe~s----veeane~~--~t 

•ny-~mbe~-~-the-pefte+-me~-b~-~e.eved-by--the-~ev~~-et 

e~~--t+.e--+e~--+fte~petefteyy-ft~et-~-duty.-~~~duet-+ft 

ot++e~-e~-ethe~-~e~--eeH~ey--wh+eft--+~--to--be-~~~d--+~ 

w~+t+~-+"-the-e~der-eT-~~move+w 

t~t--rft--the-ee~e-eT-e-veeeney-+ft-the-memb~sh+~-oT-tfte 

pefte+~-the-~ve~ft&r-sftft++-~pe+ftt--~~--the--~~+Ped--te~m 

+~.---ftea+nees---+ft---the---seme--meftfter--es--~-e~~+ 

eppt>+!ltmeM!tw 

Section 7. Co•pensation of the panel and staff 

tacilities fo~ offices and hea~ings. (1) 11.11 Tttl+-l!+m., 

members of the panel shall be paid a sala~y in the aMount of 

535 an qo~r. under guidelines p~omulqated by the sec~eta~y. 

Pe~t-t+me--members---~h1++--be--~e+d--e-~a+e~eque~-te-t~t 

e++ew~-te-.eme~~-e~--the--Heft~fte--+e~+s+ettt~e--wft++e--th~ 

~e~f~+~~ure-+s-~n-~e~~+oftw 

(.0) All me11bers of the panel and its assistafJts are 

entitled to receive their actual and nacessary expensPs 

while traveling o~ the ~usiness of the panel. ~xoe~ses shall 

he aJproved by the s~cretary of the panel before osyment is 

made. 

( 3) The !'tlftel-she++-e!'!'O+ftt .Q~!L--'IL_l.!:I.Ec--<1QrllAUA 

1:1Ji.QK.U,_ll~UAilll!LJiiAU __ &fPOINI AND Sl:LlliLs.AlARY--'!E a 

-6- H3 647 
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such secretary. The secretary secret~ry and may renove 

snall ddminister oaths. receive claims filed. promulry~te 

for-.ns reouired hereunder, issue subpoe-nas in connection '.Jfith 

the alwinistration of this act. and perfor~ all other duties 

required to fairly and effectively administer this act. 

(4) The pe"~+y--~tthj~t--te--tn~--ep~rO¥e+---ot---~~ 

<JO¥~t"ftOI"Y SE.[;&f..IAI!.l may eHipl oy and fix th" co,opensat ion of 

such clerical and other assistants as it may consider 

necessary. 

(5) The pefte+ ~ECBETARl shall pt"OV+de--+~~e+~-w~h 

llai~~~~ALE__DE__ltlE PRETRIAL Rt~--~L ~deouate 

offices in the city of Helena. in which the records shall be 

kept and its official business be transactedy-Tt AUQ shall 

also provide the necessary office furniture. stationery, and 

other supplies. 

(6) Panel hearings shall be conducted in the county 

where the injury alleqedly occurred out may. within the 

sound discretion of tne hearina panel, be held in any other 

county if the panel considers it necessary or advisable. The 

county c0~missioners or other aove~ninQ 

provile• upon the request of the secretary 

suita~le facilities for any such hearinry. 

authority snall 

of the panel, 

~ection B. ~oticP. how served. Notice nf all 

heari1·1St orders, determinations, and proceedinQs 1f the 

heari,j pe"e+~ ~ij£~ required oy this ?.ct to be served, 

-1- Hb 647 
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sha11 b2 qiven by c~rtified mailt return receipt ~~quested, 

at th~ last known adaress ot th~ person to be so served. 

~~ction 9. Evjdence to be considered. (1) llnles,; 

directeo otherwisE by the hearin~ panel, the evidence to be 

considered ~y a h~3rinn panel must be submittad by the 

respective ~a~ties in documantary form only. Th2 evidP.nce 

may consist of medical charts. x-rays, laboratory tests. 

depositions of witnesses, and any other form of evidence 

allowable by the hearinl panel. 

(2) All parties shall be allowed to use any discovery 

procedure provided for by the Montana rules of civil 

procedure, and in the manner provided for therein. 

Depositions may be introduced into evidence without reqard 

to th~ availability of the witness to testify. ~eevery-e~ 

~o-~•~~~-w+~"e~~~-+~-"o~--o~+~~+b+e--ttn+e~~--1tteh--e~e~~ 

w+tft~~~--we~--+n-~~se~~e~-+~~~-~~-e~-e-~Tm++er-e~~H~~Y 

+ft-~h~-~~e~e-e+-~e"~e"ey-+ft-~he-~~~-~t"e~~~~+e"y-eftd-e~--th~ 

~eme--t+m~--e~--~h~--a++e~ed-+fte+de"~-eeettr~ed-ee-the-he~+tn 

e~~~e .. e~+det"-wno~e-e~e"doed-t>+-eet"~-~-et-+e~~-

(3} Any motion for relief arisinq out of th~ use of 

~tteh discovery procedures shall be decided by the chairman 

of the hearing panel. who may in his Discretion make 

reasonable limitations on the extent and sc?pe of discovery. 

3~Ction lD. H~arin~s and final determin~tions. (ll The 

s~cretary shall, with the advice ~nd cooperati~n of the 

-1:!- '"'~ 641 
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parti~s and the hearing paft~~ ~· fix the date ~nd time 

for all hearinqs on claims before a hP.arino panel. • final 

decision on each clai~ shall be made within 120 days of th~ 

date the claim is filed with the secretary, unless for oood 

cause shown, upon order of the chairman of a hearino panel, 

sue~ ti~e is extendeo. 

(2) If a final decision on a claim is not made within 

10 ~onths of the date tne claim is filed, the jurisdiction 

or tne panP.l on the subject matter shall terminate and the 

parti~s may proceed in accordance with the law. 

Section 11. Law and rules applicable-- powers of the 

p~nel. (1) Except as provided in this act, the panel will be 

bound by the common and statutory law and by the Montana 

rules of civil procedure but w+~~ ~ conduct ~O&MAL 

h~ari~os and ~ake all determinations as in its judJment arP 

b~st adapted to ascertain and determine tne riohts of the 

p•rti~s expeditiously and accurately to c~rry out justly the 

s~irit lf this act. 

(?.) fne )'ene~ ~tC.REIA!<.Y• SUBJECL.llLII:!LAl'.f.B~AJ._Qf 

.ltlJ;.~li!S.J;;l1£c~UI.L:il2. '<lay: 

(a l adaDt rules tl carry out the provisions of this 

act; !.f:.!i:L 

(b) prescribe tne meansy methods. and oractices 

nec~s~ary to effectuate such orovisions~~ 

LJ.L_.I df;_fAlif_L_.t!A.ll 

-'l- hfl 647 

1 

2 

3 

4 

5 

~ 

1 

8 

9 

Hl 

11 

12 

13 

1't 

l, 

16 

11 

18 

H 

2LJ 

21 

£l 

L3 

2't 

.2~ 

he< 0641/02 

tet~ approv~ sattlement agreements on claims of 

medic01l l iabi 1 ity; 

tdtL~ order physical examinations; 

~ti~ apply to any district court having requisite 

jurisaiction to enforce the production and examination of 

oooks, papers, and records; and 

t+tL~ exercise all other powers and duties conferred 

upon the panel hereafter by law or provided in this act. 

t~ti~ The panel may, upon the application of either 

party or upon its own motion. appoint a disinterested and 

qualified physician or other professional person or expert 

to make necessary professional or expert exa•ination of the 

claim~nt or relevant evidentiary matter and to report in 

writing in respect thereto. 

t4ti21 The oan~l may subpoena any witness to testify 

pursu~nt to the rules appropriate to civil actions with 

res~ect to carties to a controversy and may a~ply to any 

district court of this state for enforcement of such 

subroenas. 

~ection 12. Votes of hearinq panel. A majority vote of 

those oresent at a heBrinq oanel is sufficient to make any 

deter~inatiryn. T~~-eha+~ma"-o~-e-heer~ne-~ene+-mey-~~e-on+y 

~e-eree~-e-t+~we~e-or-the-he~~"q-pene+w 

Sgction 13. Compensation for ~edical liability. The 

claim sha11 be heard as one for compensation for ~edical 

-10- HB 647 
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1 iabil ity. lhe hea~inq panel shall ~eview th~ evidence 

sub~itt~d and hea~ any testimony to be elicited with 

~easo~ahle dispatch and shall make one of the followinQ 

determinations, which det~~mination shall be sent to the 

parti~s: 

(1) Tne evidence supoorts the conclusion that the 

ee+end~"~--~-de+ende~~ RESPONDENT OB_&f~QtiQfHl~ failed to 

comply ~ith the appro,riate standa~d of care as ch~~oed in 

the ~omplaint and th~t the conduct complainect of was a 

~tttE't~ent:~e+-+ee~ flliL'{ltlAl.Lc.Al.l.S.f of any ~esul tant da!llage. 

(2) The evidence supports the conclusion that the 

defendent-~de+endent~ RESPONDENT OR RESPO~~ failed to 

comply with the app~o~~iate standard of care as char9ed in 

the c~mplaint but that the conduct complained of ~as not a 

~ttbs~ent:~e+--+ee~e~ £aD~dALE-LAll~ of any resultant damaoe. 

(3) The evidence joes not suppo~t tne conclusion that 

the dt'+,.ndent--ftf'-<te+..,,e,.nts Jl.~PDNDEtH OK Rt.Se..Q:tm:..ta~ fa; l erl 

to mP.et the ap~licable standa~d of car~ as charoed in the 

COIFl:p1-=1irtta 

Section 14. Award ~eheett+e fo~ medical liability. tTt 

If tne determination of the hei'r i nq panel is that the 

evidence suoports the conclusion that tne de~~~en~--o~ 

de~en:it'Onts .&E.S~.E.tiL Ull B.E5Putw£tl.Ii fa i 1 o:>d to comol y with 

the a:•roropriate standdrcl ot carE' as ch'lrqed in thP complaint 

and t,at the conduct co~plained of was a ~ttbste~~+--~~etor 
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o+--e,y--r~~+t""~ ~!U!XlriATc J:.A!J..S.LU.E.....AliY damage, then the 

hear i ~·· panel ~he++-mel<.-.-e-f+ne+--e~d-w+thffl-the--+o++ow~n., 

+~~~t~-~~-te-~~-ne~nre-o+-th.,-ew~d-&ttt-w+~ottt:-++M+t-es-te 

""'"""~+ i1AL-B.U.Q.!i!i£fiQ_Ati_AHAB.IL.....A!W_ Af.ERJl!L....SU1.i...f.ti.E.til 

A~d~~h.....All.....A~~ti~U&M~~~LMLU~U 

.llill ill i:&_!i!LAI..L.P.A&Il.E.~-ll:i~ 

tet--ror-deeth--e+--~--m+~r--w+thottt--rlep..,ndefttST--~e 

eempe~~et+en--reeo¥er.,b~--~++--be-th .. -~o~oneb+e-Ye+~-o+ 

t~-m+n.,~&~-se~Y+ees--to--h~-~~eftts--o~--+eqe+-etterd+~~ 

rltt~+n~-•+no~+~y.-+~~~-t~-~eesonob+e-eoot-o~-~e-Me~nt.,nene~ 

o+---the--mfflor~--wh+eh--eo~noet+on-she++--~nttre--to--~he 

e•e+n~w~-&ene++t-o+--t~--~en~---o~-~tte~y--~+~-~'1' 

~~esonob+e--med~~e+.--he~p+te+y--+ttne~o+y-b~+e+y-o..-~+eted 

e•pen~•-fh.-.-se+e-~+qht-t~~t+~e--the--e+o+m--o~--e+o+m~ 

p~¥~<1e1---+o~---~n--tht~--o~eet+en--+~--~n--~e--pe~so~+ 

r~p~e~..,n~et+Y~-of-the-deeeo~d•-+~--~h~--~•e+tto~-bene++~ 

e++ 

t~t--otteh-~~eftt-or-~~ento-e~-+e~-otterd+e,.-end 

t~~t-the--pero&ns--+ne~~+~-stteh--med+ee+y--ho~p~te+~ 

~ttne~e+.-&tt~~e+.-end-~e+o~e<l-expen~ew 

tbt--Fe~-d~e~h-o+--en--eritt+t--w~thottt--eee~ndeet~T--th~ 

eem~enoe~~en---~eeo¥e~ob+ .. --~he++-be-th~-~~"~oneb+..,-Ye+ne-of 

ef+-h"~~te+.-med~ee+~-e~-otft~--~+et:e<l--..,•~ensr--~fno--the 

~.,~~"""~+e--eost-e+-+ttn~e+-ond-htt~fe+y-p+tt~-o,-e~ttnt-wh+e~ 

the-h~e~+nq-pene+-mey-d .. ~r~m+ne-ree~onob+e-~o~-~--eoot--o+ 
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~re~ee~t+n~-the-e+e+m•-+he-~ete-~+a~-te-fnst~~-~e-e+e+m 

~nde~--th+~--~~e~eet+en-+~-?n-the-~~~enet-re~e~n~t+.e-o~ 

the-deeee~ed-~er-the-exetH~+ve-eene++t--ef--th~e--+neHrrfne 

,~~"-~~~~~~-

tet--~or-the-d~th-~f-e-m+ner-er-edHtt-w+th-~endent~y 

~"~--~e·~~n5~~+e"--r@eoY~re~+e--mft,--+fte+ttd~-~~~--~~~~+-er 

~re~~eetfye-+e~~-e~-eern+n~~fer-the-wer*+~-+++e-e~reteney 

e+-~~eh-dee~~ed-te~-the-r~enee+e-ee~t-e+-~e-Refnt@n&nee 

e~-th~-deeeft~edy~t~-t~-r~~enee+e-eost-e+-the--dee~~£~ 

med+e1+y--he~p+te+y--funerety--end--bu~+et--expe~ey-~+u~-en 

e~~t-the-~+n~~fte+-.sy-det@rm+ne--r~~h+e-~er--the 

ee~t--of-er~ee~+ng-3ueh-e+e+mw-+he-3ete-r+~t-te-+n~t+tute 

tne-e•e+m-preyfded-fer-+n-th+3-~ue~et+on-+~+n-the-~er~e+ 

repre~entet+Ye-ef-the--deee~--dependent~-~-+~--th~ 

+~eurr+~-3Heh-e~pen~e. 

t~t--~er--bed+ty--+njury--te--en--edutt--er--m+ner--net 

r~~u+t+n~-+n-de~thy-the-heer+no--pene+--~y--~ttew--fer--~y 

+njury--er--eome~·--~enerot--er--3pee+e+.--ottew-d--ey-tewy 

+ne+~~+no--+ee~--ef--eorn+no~--te--ee--b~ed--en--the---wer~ 

e~eeeteney--et--the--e+e+~ent--w+thettt-re~erd-te-h+e-+njured 

eend+t+on~-the-reneonee+e--med+eety--he3~+te+.--e~--reteted 

expen~ey--pn~ty-ereeenty-end-ftttttret-end-~e+n-nnd-ettf~r+n~· 

pe~ty-ereeenty--end--f~ture.--PreY+dedT--hewe~ry--thet--ett 

d~~e~ee--fer--pe+n--~nd--~ttffer+n~-·~~t-neYe-o-~+e-+n-the 

eyfdenee-eubm+tted-te-~up~o~-tfte-eto+m-~h@~@e+y-+n--8--~~+r 
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~nd--r~~~onobt@--emounty-~ree-~rom-e@n~+men~-end-~e~n~-+nte 

~eee~nt-~"~-netHr~--en~--~xtent--e~--the--+njHrf@1--end--the 

~u+ter+n~--oeee~+ened--by-theMy-the-dttret+en-ond~&epeet+Ye 

dttre~+on-th~~~fy-the-e~~y-neetthT-he~t~y-end-~d+~+en--e~ 

~he--~jttred--~arty--be+ere--the-+njtt~y-e~-eem~ered-w+th-h+~ 

eond+t+on--+n--een~~ttenee--the~·----FH~~--~+n---end 

~ttf+er+n~-mey-ee-ew~ded-onty-to-the-extent--thet--th~e--+e 

reqH+e+te--eerte+nty--o~--~ee&+++ty--thet--sdeh--pa+n--end 

~uf+er+n~-w++t-reeu+~-frem-~he-+njury--reee+Yed--beeed--~n 

the-ete+mont£~++fe-e~~teney-+n-h+~-+njur~d-eeftd+t+onw 

trt--The--eeRpen~et+en-end-bene++t~-ewerded-ey-th+s-ee~ 

~ne+t-ee-redueed-ey-eny-eettetere+--~oure@--e+--eompe~et+eft 

benef+t~-o~-~re•+ried-ey-t~ 

~eet+en-+6•--Peyment--of--ewerd~w---The--heer+ng--~ene+ 

~nett-order-e++-eeymente-ef-futttr~-dem~~--~--preY+ded--ey 

teww 

~eet~on-~.--~wore---ond---te~+n~--of--ee~t~w---+n--ett 

pree~ed+n~~-eef&re-the-heer+n~-pone+~T-the--e&e~-~~t--be 

owerded--~nd--texee--e~--ereY+dee--by--tew-+n-erd+n~y-e+v++ 

ee~+on~T-w+th-the-exeep~+en-tnet-+f.-+n-t~-oe+n+en--ef--~e 

heer+n~--penety--~--ete+m--+er--~ed+ee+--t+eb++~y-we~f+ted 

w+~ne3t-erebnbte-e~u~e-+er-the-e+~ment-tn--bet+@Y@--he--wo~ 

teq~tty--ent+~ted-te-ret+efy-then-~he-e~t-~++-+ne+~rie-th@ 

e~t-~f-defen~ey-+ne+ttd+ne-e-reeeen~e-ettorn~y&~-t@e• 

5eet+on-tar--t+~+m~-net--~~~+9ftebte------e~~met---from 
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ere~ft~rs4--e+~+~·---N~--e+ef~+er-e~~enset+en-nnd~r-tN+~ 

eet-m~y-he--ess+~nee+eT--ene--n++--eeMpenset+~n--end--e+e+~s 

there+er--she++--~e--~emnt--+r&m--~++--e+~+ms-e+-ered+te~T 

e~~f~,~~~T-~~-suhre~e~~· 

Section 15. Desiqnation of parties joinder of 

parties-- separate hearin~s. The person fllinq t~e claim is 

the claimant, and the adverse party or parti<s is the 

resooncent or resoondents. fh~ rules for joinder of parties 

are as otherwise allowed by law. The hearing panel may make 

orders to prevent a party from being embarrassed, delayed, 

or put to expense by the inclusion of parties against him 

and may order separate hearin~s or make other orders to 

prevent delay or prejudice. 

Section lb. filin~ and service of clai~s. All claims 

shall be filed on for~s provided by the secretary. The 

clai~ant must attach to the forms the oroposed complaint, 

which snail be prepared and servPd upon the hPalth care 

proviaers named therein by the claimant, in the same manner 

and f~rm provided by law for civil actions. The summons 

shall conform to the requirements of the oanel. The 

secretary shall net++y--ennee~ed--hee+tN--eer~-~eyfders 

£~ll& __ ~~~~~~~~~mtl~~LlliLaUll~S 

AliLL!HlitiLUrtr.UM2LLfllt..!L.lti.II:LIJ:iLllllf..IABX M•D f'RUYIDL.Ili.E 

&d~t...t>Le..!LlE~llUNAL-AS.S:l.U.AllotiL_~lllL . .L J.f.llL_QE..__.LL.Al11S 

EU.E.Q. 
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St~ction 17. Additional pleadings. All h,-,alth care 

provijers served with a proposed complaint shall. within 20 

d3ys trom the date of service thereof, answer in the form 

and m~nner provided by law for civil actions. Any health 

care ~rovider who fails to so answer is subject to liability 

under the law wi~hout re~a~d to the provjsions of this act. 

There may be no other pleadinqs. 

S~etfoft-~~---*tterftey-+eesw---~he--e~eunt--o~--etterftey 

rees-te-be-pe+d-~he++-b~+ne+uded-+n~he-reee~-e+-tfte~r+e+ 

end--sh~++--e~pe+d-te-the-et~erney-by-th~-re~~nden~-er-h~s 

+nsHrer-+n-edd+t+en-t~-efty-ewerd-mede-~e--~he--~mentw--++ 

the-resnendeftt-~s-ewerded-e~erfteT-+e~-the-a.~-sne++-be 

+~+uded--+n-tfte-reeerd-e+-the-tr~e+.--The-d+str+et-eeurt-+n 

~he-~eunty-+n-whfeh~he-e+e+m-+s-heerd-she++y-et-tft~re~ue~~ 

e+-8ny-,ertyT-deter~ne~Ne-reeseneb+eness-e~--eeen--perty•~ 

~tt~rftey--~ees--e~dered--~e+d--by-the-o~her-perty.-fhe-eeurt 

sne++-teke-fnte-eens+deret+en-the-~e++ew+~• 

t+t--the-t+.e--nnd--+eber--~~u+redy--th~-n~~ty--end 

d+~++eu+ty---e~---the--~u~stfefts--fftYe+Yedy--end--the--s~~+ 

requ+s+~e-te-~er~erm-th~+e~+-~~+ees-~re~er+y~ 

t~t--tfte-++~e++heeey-f+-ep~rent-t~-~he--e++enty--tNet 

the--~eee~tenee--8+--the--~ert+eu+er--em~+eymeftt--w~+e-he.e 

~ree+ttded-eth~-em~+eym•ftt-hy-the-etterney~ 

f3t--the-+~eustemer++y-e~reed-+n--the--+~ee++ty--+er 

s+m++er-+e~e+-serY+ees~ 
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~t--~h~-emoHft~-~•e+•~e-end-th~-~~~+~~-ob~~+n~d~ 

t~t--~h~--~+m~--++m+te~en~-~pe~~-&y-th~-e•+eft~-~-by 

othe~-e~eH~~ene~~t 

tbt--th~--ne~H~~--~ne--•~~n---e~---the---p~e~e~~+ene+ 

~e+~t+en~ft+p-w+th-the-nt~~ey-ene-e++efttt-~ne 

tTt--the--e~~e~+eneey--~epHt~+ony--&ne--ee+•+ty-e~-the 

otto~"ey-pe~+~m+~-~ne-~e~¥+ee~w 

Section 18. Pre~--~--f+nene+e+---~~en~~----

+n~~~~neey--ee~h-o~-sH~ety-~d ~~NI_EO&_ltlSURANCE OR 

~E=.I..Hi.I.I&Aiil:..E• tTt-E~h-~e+th~~..-p~O¥+e...--~Hbjett-to-~~ 

t~~~-of-th+~-ee~-~he++Y-w+thTn-38-deys-e~~~~~t-~eK~~ 

e+f~y-ff+~-~+tft-the--~ee~~YT--+ft--e--menner--pre~er+~ed 

the~e~yy-p~oo+-o+-f+nene+e+-~e~pen~+b~yw 

~tLLl Each health care providery-exe~e~rev+~d 

oy--t~eet+on--r~i shall acquire and maintain in force 

professior.al liauil ity insurance of not less than S250.ooo 

tor aJc~l occurrence an~ tsoo,ooo in the aggr~qat~ tor all 

claims occurrinq in any one policy year or. as an 

alternative. qualify as a self-insurer upon making proper 

aoplicrltion and beinq aporoved by the co~mi~sioner of 

insur3nce. 

t~tL~ ~elf-insurance subject to aoproval hy the 

com~is~ioner of insur~nce is effected by filinq with the 

comnissioner in satisfactory form: 

(a) a continued undertaking by the health care 
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provijer to pay any award rendered under this act~-exee~t-e~ 

~rev+ded--by--f~eet+en--r~jT to the first S250y000 for each 

incident and to ~500,000 in the agqregate for all claims 

occurrin~ in any one yea~; and 

{b) evidence that appropriate provision exists for 

orompt ~r.d efficient administration ot all clai~s; 3nd 

(c) evidence that reliable financial arran 0 ements, 

deposits. or commitments exist providing coverage 

pol icy of substantially equivalent to that afforded by a 

insurance required in subsection (2) of this section for the 

pay~nt of medical liability claims. 

Section 19. Failure te--~ov~--preo~--e+--r+nene+e+ 

r~pen~~+++ty------~e~+H~ or 

determination. {1) A health 

refusal to accept oanel 

care provider is subject to 

liability under the la~s of this state with respect to a 

claim. without reoard to the provisions of this acty-e~eept 

e~-~~ov+ded-+n-f~@et+en-r6j if he fails or refuses to: 

t~t--~~•+ee--p~oor--e+--r+nane+e+--re~pen~~+++~y---e~ 

p~o•+d~d-+n-f~eet+en-~~i~ 

tbt~Ai pay the ~nnual assessment provided for in 

[section r6~l]• in a manner and 2mount fixed by the 

secretary; or 

tetLlll .,;thin 10 days of receiot of the final 

deter~ination of the panel, communicate in w~itin~ to the 

secretary his acceptance of the final determination of the 

-18- HB 647 
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panel. 

(Ll Any claimant who fails or refuses to, within 10 

days of receipt of the final determination of the p3nel, 

com~unicate in writing to the secretary his acc~ptance of 

tne deterMination of th~ pan~l may proceed with th€ claim as 

other~ise allowed by the laws of this st~t~, without req3rd 

to the ~revisions of this actw--exeept--e~--prov+~e-~n 

t-~ee~?ett-oe6i• 

~«~ft-oeSor--80ftft-+ft-t~-m:-of'4t1fHeqtreft1>4ttt+t:Y--f-i"t 

+~-~~+~-+tt-s-eo~rt-ef'-eemp~-jHr~e+e~+en-+~-ewe++&b+e-te 

efty--e~y-uftder-~e-~re§-of' ~his eetw-~he-pe~~~.,~~e 

the-e•e+--ef'~~-f'+++ng-ef'-~fte--eo.p+e~--on+y-~-f'+++nq 

eene--+~-~e--eMOU~--ef'--..eTBaew--~ree--by--ee~-or-+~ 

eqb~+en~w-w+~h-the-e+~r*-of'-eeu~-+tt-~he--eeu~t--+n--wh+eh 

~he-e+e~M-+s-f'++e&y-peyeb+e-~e-~he-oppe~+~-p~~y-&r-ee~~es 

f'&r--~0~~~--..~s~sedw-+ne+ud+tt~-w+~~ss-end-e~e~L-f'ee-~d 

eny-ether-ee~~s-e++ewed-by-+eww-+f'-~he--pe~ty--pu~u+n~--~ 

e+e+m-dees-ftOt-prewe++-+n-~he-f+ne+-j~dqmen~. 

t~t--+he--~~--~yy--upen--ne~+en--ef--e+~~r--ef-the 

~~t+~~w-+nereese-the-emeunt-ef--the--bend--requ+red--te-~ 

f'++ed.-~en-m~+on-f++ed-by-the-e+e+mettt-end-e-determ+ne~+on 

by--~he--e~~--efter-heer+~-thst-~-e+~ment-~-+nd+~e~y 

~he-eettrt-mey-reduee-~he-emettn~-ef-~he-bend-se-requ+red--bbt 

m~y--ne~--e++-+ne~e-the-reeu~men~-~hereferw-+f'-thp-~end-+s 

ne~-pested-w+th+n-39-deys-ef-the-f+++nq-ef-the-ee~+e+nt--er 
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tne--eeterm+net+en--ef--tne--ee~t-es-te-e-+ereer-er-sme++er 

bendw-wh+enewer-+s-+e~ery-the-e«+en-~he++-be-d+sm+~see-w+~h 

pr~jtt~+ee-te-~ne-e+e+me~• 

s~et+on-~6.--~em+ss+b+++ty-ef'-de~+ne~+en-ef--heor+n~ 

pone+w---fhe--d~erm+net+en-ef'-~e-heer+n~-~e~+-r~~~-.d-by 

f:-see~+oft-~i-ftfty-be-edm+t~ed-+nte-eY+denee-+n-eny-s~~e~ttent 

tr+e+r--Hewewery--no--~oee+f+e--f+ne?n~--of--feet---or---ony 

de~erm+net+en-e~te-de~~e~-moy-be-eftM+~ed-+ftt&-ew+ft~ee-et 

~r+e+w--P&rt+es-meyy-+ft-th~+~-sto~eaen~-er-er~eeftt-te 

tne--~ourt-er-jttryy-eemment-on-the-pette+~~-eene+tt~+en-+n-th~ 

seme-aenn~-e~e~~her-ew+den~n~ueed-et--~+e+.--fhe 

numer+ee+-w~e-e~-the-~ene+-+s-ee.+ss+b+ew-Pene+-~Mb~rs-~y 

n~--~e--ee~ed-~tes~+fy-es-~e-the-mer+ts-ef-~-eesew-+he 

jHry-she++-be--+n5~rueted--th~--the--de~erm+net+en--ef--~he 

heer+n9--pette+--requ+red--by--tsee~?on-~i-re~e~e-r~te+ 

pre~tt~t+on--+n--fewor--of--~s--eone+tts+etty--wh+eh--~y--b~ 

eontrowerted--by--ether--ew+dene~y--e+reet--er-+n~+~~y-b~t 

btt+es~-se-eon~e~~ed-tne-~y-+~-bound-to--F+"d--3eeerd+n" 

~e-~e-pres~mpt+enw 

5~et+en-~Tw--Peyment-e~-ew~d~-ond-Fttne+no-oF-~tw--f-i"t 

+he--eee+n~~ret+en--of--~h+s--eet--she++--be-~un~~Frem-en 

ennuo+-essess.en~-wh+en-~ne++-be-ee+d-by-eeeh--~e+~h--eer~ 

pro~+derr--+he--emo~nt--ef--e~~essment--she++--be-set-by-the 

seeret~ryw-whe-~h<>++--eo+~et--end--reee+we--the--+~nds--fer 

-.~et~s+we--bse--fer--the--purpese~~t~ed-+n-th+~eetw-b~ed 
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~~on-th~~x~r+en~-re~+ne--o+--~h~--e+~~~ee~~--e~--th~ 

•er+o~~--~ee+th--eere-~ro•+~r~w-5ttrp~~-fund5y-+~~nyy-over 

~nd-~-e•~-t~-emo~nt-r~qtt+r~-~~-~he-enn~e~--edm+n+~tret+on 

ef--tne--~et--5ho~+-he-r~te+~-hy-~he-5eer~tery-~nd-~ed-to 

t+nene~-the-edm+n+~tret+on-of-th+~eet-+n-5tt~ed+n~--yeer~T 

+~--~~~en--~¥~"t--~~e--~eere~~~,--~~~+--~@duee--~~--ann~e+ 

e~~e~~m~n~-+n-5~b~~~~~~-y~a~T-eemmen~u~~~~~~~-t~e-pr~~~ 

edm+n~tret+on-~th+~-eet• 

t~t--Peyme~-o~-e~~-ewerd5-e~e~p~-by-the--~~ie5--e5 

p~ov+d~e--+n--t~eet+en--~4i--5he++--h~fr~m-the-p~~~+one+ 

++eb+~+ty-+~Hreftee-or-~oe~~et+on-o+-ehe--undert~+n~ 

pro•+de~--fer--+n-t~~t+on-r3i•-f~he-exte~-56eh-ift5arefte~ 

o~-~"~~rtek+n~+5-+n~ttff+e+~t-to-p~y-the-tu++-~mettnt-of-the 

e•erd•-ehe-6e+enee-5he++-be-pe+d-~om-e-fund-e5t~~~d-for 

5tten-~~f+e+ene+e~y-by-eppropr+et+on-~rem-the-~enere+-fttnd-of 

th+~-~~~~e. 

~UmL~~~d~Ull~mll~~Mll~li~~ 

Qd~~~ll~-~-lliL~~~~-~~L~L~~Mu~U~i 

.l!llllE.:t(.Lll:L~ ':U.J.Uli!tLS..U~£Yu.EIDLY ..lllilllill ttl Iii ANLULUEI__Qf 

~M~~~UllB-~L~n~LU~~liilllLlli~~~lllli 

_i!Jll_:i.f. .;.U Elli 1.1. L.iB.2UiiJ:lLJ!j -ANY_u:ll!EL.ULl.Au _A2:ilL£.AlfU.lili_A.tiQ 

~ll~~~-~~_J~~L-ffi~-~llll_lllllill'L~~-llL 

~~~~ll~uJll~~~~tl~OOllJ~~~~WL~ 

I~-~~_w~~~L~~~~llLUU~liru3LilllljU1 

J:l (L:i.HI ~f.NL11Ailf_ll 'LA!l!Lf..Eli.S.Llli OUR I NG A l:fEAB.lti(LllllQ&f_lll E 

-21- HS 647 

l 

2 

3 

4 

5 

b 

1 

8 

9 

10 

ll 

12 

13 

14 

15 

1b 

11 

lB 

19 

20 

21 

22 

23 

24 

2:> 

HB 0647/02 

PANEL HAY BE USED AS IMPEACHING EVIDENCE IN COURT. 

SECTION 21. EUND1NGe Ill THERE IS CREATED A PRETRIAL 

REVIEW PANEL FUND TO BE COLLECTED BY THE SECRETARY FOR 

~~VE USE fOR THE PURPOSES STATED IN THIS ACT. THE FYNO 

AND ANY INCOME FROM IT SHALL BE HELD IN IBUSir QEPDSIIEQ IN 

A~~OUNTr INVESTED AND REINVESTED BY THE SECRETARY WITH 

Itif_.f.RIOR APPROVAL Of THE DIRECTOR OF THE MONTANA MEDICAL 

ASSOCIATION, AND MAY NOT BECOME A PART Of OR REVERT TO THE 

GENERAL FUND Qf THIS SIATEt BUT SHALL BE OPEN TO I NSPECIIQN 

AND ALIOIUNG BY THE lEGIS! ATIVE Al!QITOR. 

(21 TO ESTABLISH THE FUND, AN ANNUAl SURCHASGE SHALL 

BE LEYIEQ QN ALL HEALTH CARE PROVIDERS. THE AMQUNT OF THE 

ASSESSM~T SHALL BE SET BY THE SECRETARY• WHO SHALL ALlOCATE 

A pROJECTED COST AMONG HEALTH CARE PROVIDERS QN A PER CAPITA 

BASIS ANQ SUCH OTHER RELEVANT FAtTORS AS THE SECRETARY 

DESIGNATES 8Y RULE. SURPLUS EUNQS, If ANy, OV~R AND ABQVE 

THE A.iOUNT !j.EQUIREP FOR THE ANNUAL ADHINISIBAIION Of IHI S 

ACT SHA~REIAINED BY THt SECRETARY AbO USED TO FINANCE 

IHE_A~INISTRATION OF THIS ACT IN SUCCEEDING YEARSt IN WHICH 

£.tl..tii THE SECRETARY SHALL REDUCE THE ANNUAL ASSESSMENT IN 

~Uliif~T YEARSt COMMENSURATE WITH THE PROPER 

AQhlHI.iiRAIION OF THIS AC~ 

131 THE ANNUAL ~RCHARGE IS QUE AND PAYABLE ON THE 

SAME DATE AS LICENSE FEES PAYABLE TO THE STATE OF MONTANA 

ARE DUE. 

-22- HB b4? 
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S~ction 22. Conflict. The provisions of tnis 3Ct shall 

Z 9'>Var" if a conflict ar i s<>s oetween this act ;,nd other 

3 provisions of the laws of Montana. 

4 ~ection 23. Sever1bility. If a part of this act is 

7 inv~lid• all vali1 parts th~t arP severable from the inval i~ 

6 part remain in effect. If a part of this act is inv~lid in 

7 one or aore of its applications. the part re~ains in effect 

8 in all valid applications that are severable from the 

9 invalid applications. 

lu ~ection 24. FffectivP date. This act is effective 

11 January l• 1978. 

-End-
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HOUSE BILL NO. 647 

I~TROOUCE:D BY SCULLY 

A BILL FOR AN ACT ENTITLED: •AN ACT TO ESTABLISH A 

MANJAfORY PRETRIAL REVIEW PANEl TO HEAR AND DETERMINE ClAIMS 

f'uR '1EOICAl liABILITY; TQ ESTABliSH RULES• PRJCi'OURES, AND 

fACILlfiES TO IMPLEMENT AND ACCOMPliSH THE PURPOSE Of THE 

A:T; ~6-PR8YttiE-FSR-A-S€HE~tE-SF-€8HPEN5AT~8N-*HB-88N~~T5 

F~ft-AWARBSf-fB-6~ANfEE--fH€--F+NAN€~--RE5PSN~e~~~¥--aF 

HEArTH--E~E--PR8Y~BEft5 ~QUIRE PROfE~l_Ll!alLIIY 

~~U&~ FOR HEALTH ~&E PROVIPEBS: ANO TO PRDVIOE THE 

SOURCf f~R THE FUNDING Of THE ADMINISTRATION Of THE .~CT ltNB 

fHE-PA¥M£~-BF-AWARe5~-AN8-6~HERW~5E-AMENB~N6~HE--+N~aAN€E 

~AW5--w~H--RE5PEE~--Te--SY£H--PAN£t; PROVIDING A DELAYED 

t:fF!:.CT 1 V£: DATE.• 

~~ Il ~~ACTED BY THE lEGISLATURE Of THE STATE OF ~O~lANA: 

~ection 1. Jefinitions. As used in this act, the 

follo~inq definitions apply: 

(l) "Health care provider" means any physician 

lic~nsed to practice ~edicine in the state of Montana or a 

hospital, 

f ac i 1 i ty. 

hospital-r~lated facility, or lono-ter~ care 

(2) "Heuical liability" means liability arisino out of 

the injury or death of ~ny person as the result of 

T H I R D R E A D I N G 
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negliqence or breach of contract in the rendering of 

professional services by a health care provider. 

(3) "Professional liability insurer• means any coapany 

authorized to do business in Montana or doing business in 

Montana and 

insurance to 

offering 

health 

policies of 

c:are providers 

professional liability 

and includes any 

insurance trust, joint underwriting association, mutual 

insur~r, reciprocal insurer or any other entity or person 

offering such liability coverage, including any state 

insurance fund. 

Section 2. Establishaent of panel. A pretrial review 

panel is created to review all .edical liability claias, 

except as provi·ded in [section 5]. 

~ection 3. Precondition to suit. No action for aedical 

liability against a health care provider may ~e commenced in 

any c~urt of this state before the claimant has filed his 

claim ·~ith the secretary of the panel as herein provided and 

a final dP.cision on the claim is rendered by the panel, 

unless otherwise provided herein. 

jection 4. Tolling of statute of liMitations. The 

tilin~ of the clain shall toll thP ap~licable statute of 

1 imit•t.icns to and includinq a period of 90 days followinn 

the rnndering of a final decision by the panel. 

~ection 5. Applicability of the act. The provisions of 

tais ~ct are not ap~licable to any claim in which suit has 

-£- HB 647 
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been filed in a dist~ict cou~t of this state p~ior to the 

effective date of this act o~ if the claiM is subject to a 

valid a~bitration ag~ee~ent allo~ed by law. 

Section 6. Creation of panel he~H"-i-ft<J--,-ris---

eempe~e~~eft------~eres--e+--se~ee---me~h&d-~-se+ee~ert• 

t~t-~fte-pre~+e+-rev+ew-perte+-she++-eerts+st-o+-~r--~t+~+Me 

eeabe.-s• 

t~t--S+x-e+-~e-+u++~+~~ers-o+-~he-pene+-shft++-be 

p+tya+~e~H--d-ioe-pt"eeHee-1-ft-~Me--ei'~-y-em~ 

a-i-x-she++-~-a~eys-++eeftaed ~e-pree~ee-+ft-~he~ete-e+ 

MertH-• 

t3t-~he-peftri-+s-~~-~e-~we-heer+rt~-psft&fsy--&rte 

e+--~ft+eh--sl'oa++-heer-eftd-deter•ine-eeeft-e~•• and eeeh one 

o+-whi-eh-sfte++-be-e,.,oaed--<W--titr~~orneys-ft1f-~hf'ee 

p+tya+e+1!!1fta-1!!1ftd-~re~-by-ert-M~ey• 

t4t--F-++-tiae Meabera-of-~ne-pene+-ere-+rtterehe~eeb+e 

betweeft--~--~~o--heerfng-pene+s-eftd-she++-be-eas+~ned-to-e 

neer+~-p-e+-ort-e-e+a+.-by-e+e+M-beafs-e~--~he-d-i-re~oft-e+ 

i:lte-seer1!!1Hry• 

t5t--.~-+eeai:-~wo-a~torftftya-aftd-~phys+e~-she++-be 

neeessery-+or-e-~rum-~r-~e-i:rertae~en-e+-eny-neer+ng-or 

~he-reftder-i-ftg-o~~+~-reqe+re~-by-~+s--ee~--to-be 

++tte+. 

f&t--Tn--a--eaae-+n.o+v+ng-e-hee+th-eere-proY+de~otner 

~hen-s-phya+efeny-e-pftrt-t+me-psne+--Memb~--pr~+e+ft9--the 
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saee--prof'ess+en----+n,o+ved-+rt~he-e+il+•-sl'oe++-s+i: on ~he 

neer+ng-pane+-+n-p+eee-of'-e-phy~e~tY-%ft-eny-eese-tn•ololng 

bMh-e-physie+en-end-e-ftee+i:ft-eere ~rooider ·o~her ~eft--e 

pft-,sie9-et'ty-'t:fte-represen~i-Ye-ef'-ttfeh ether prof1!!1Sffmr-sfte++ 

o~+~na++y--.+~-oft--~-ftee~ftg--pene+--end--sftaT+--be-e 

part-t9-..-.e•bere 

tTt-Eaeh-Mt»~+ee-~ of the pene+-.--exeept---1oftose 

f+rs-t:-.. ppe+nt:ed w shel +-ho+d~~+ee-Ht--3-yeers-and Hftt i +-Jri.s 

~sot"--H~ft'ted tlftd q-1 ifiadw 9ft or before .,_ar}" 

~.-T-9'f&T-etld-ef~n-~ date+ the .,.,....,---~ 

eppo+ttt:-#'8- •etlbera -t:o • t:er• ot' l ,_r, f-r IIM!•ber~ 

t:ere-er-r-y-~.-eftil-#'8- •eiBbers t:e- a ter• of ~ 

peri-ed-of'-~r-

tat---Appei n~IIM!M -of' ettorne, -end--~~-1lletlbers 

!1ha++--be-.o11e-by-t:~erft0t'-f'ro• o 1 i!lt: o~nree ne•i-es 

r--eeeh-,.eam:y-se+eei:ed~o•inl!lted lt~he-st:lfte bar of' 

ftOfti:efte-eftd-tfte-f'Htnte-eftee+-..oe+et+onY-respeet i •el ,. 

meke-h+!l-eppe+n~--f're.--the--++st:s--es- 9rooided t'lboYe 

wH:fot+ft--39-4ft'ly!l--'fo++ow+ng--tile--da, the -posH:+en-bee1!!IWieS 

veeani:Y METHOD Of SELECTIQH HEARJNGSe <11 IH£ PRETRIAL 

REYIE~ PANEL CQNSISTS OF THREE PHYSICIANS LICENSED TO 

PRACTICE IN MONTANA AND THREE ATTORNEYS LltENSEp TO PRACTICE 

IN: MONJA!:U.a 

-it- HB 647 
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UL.J.tlf. AIIORilEY MEMBERS SHAk L _ftE..._ APPOINTED BX_]]jf 

~IAll-liAIL..JJf HONIANA_A!!!L_lHE PHYSIC I AIL__l!.~__IU_l.tlf 

~JNIAiA_H~&L ASSOCIAIIONo 

UL....ltif. THREE AllORttEY MEMBERS SHALL SELECT WJL_QE 

Itif.l&~UHBE8 AS CtiAIRHAN DE THE PANEL. 

!!iL.__fAiif.L_~f.BS SHALL BE APP!lllilED WITHIIL.l!L.DA:a 

Afi~_8ECEIPT BY THE RESPECTIVE ASSOCIAilQHi-Qf_A_£LALH__EDR 

B.t..lll.i;ti.o._PA!iE.L.J!E..MliE~ SHALL . SERVE UNUL_Ii:LE_tlNEL HAS 

~OBau~tAifa-IT$ QETERMINATION TO THE PARTIES .INYD~EU__&tiU 

AU&Q~IL-&lfL_iElll.EMENT AGREEMENT QR QETERHINE!L_liiAI 

~f.IUEJ!UILILUl.USllQ.bS HAVE QR SHOULD liE IERHINAIEQa 

L2L._A_fAHEL__H~BER SHALL DISQUALIFY HIMSELf_-ERQ! 

~~ltBAIION QF A~Y CASf IN WHICH THE MEMBER OETERarftfi_HIS 

.P.I!.£s.El£f__lt!JU.LJL_!if_j NAPPRDPRIA!Ee THE S~IAU_HA.L£~ 

A!LB£U!IlilflLPAliEUil_f&D!LSERYING. 

tb.L_ALLfAll_IljlL . .A ITORNEY 5 AN IL_lWO PHY Sli IAtiL-ABf 

JifU . .SSAiU_E..QJLLQl.!lJBW:I_fQR HOLDING A HEAIUWi..JlL&.EWlf.Blli!LA 

Elli!U..JL~lll.QtL U!il2f.!L IH 1 s ACT I 

UL....l.ILL!:.ASE IHYQ.LYING A HEAI.liLt.AB.f-~l.QfR_QII:if.R 

IdAIL..A_.PiiUli..lMi.t. A. PANEL HEHBER P.ll.Al:.Ili..lfilit_l.tlE..._....i!Mf: 

.P.!Wf£S}.lii!LAS_l.IDlilL~ILll:Ll.li.E C LA IH S I:!All_ill_QlLJ tiE _PAlif:L 

liLf.L.M..Lllf...A_.P.l:I.IllUMlL-lll....A..J.Ali...llfi!li..Yl.i:Hi_A_fl:1lilllltLAtl!l 

A-~~llL-~ll _ _.P.WtlllL-~LJ~IL~fl:1llliiA~~ 

liU&.f.st. tilAJ.il.L£&6 .. (.1U.l!iLitif SAM( P Rllll.SlllllL.ALliiL...l:IIOALlil 

~ML~~NUJ~~LilillLll~~1~aJtLWllllmLID 
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I~_llL.J?.fku.L.M-t!Ub~s....__suld:LAQD.ll.l.ll!iAl.__Mf.ti.llf;J!.....iliALL_Bf 

.Af..Pill!ilt..llJtLII:if:..._Uii!EL MEI1BERS. 

See~+cn-T.--ReaeYa+-c~-~~-membe~----•e~+e~--~t 

*"Y-memb~-~~he-pefte+-Mfty-be-~ed-by--~he--g~rner--e~ 

eft"f--t+---~Ct"--+rtee.pe~n~eet-~-dtti:yy-~tmdac t ift 

et++eey-c~-c~he~-gccd--eea~y--wh*eft-~--~c--b~teted--+n 

w~+H~-i-n-the-M'det"-c-f'-~~-

f~t--Tn--~h@-CSS~-e-yce~-+n~.e.&~~-c+-the 

pen~.--tohe-!Jevet"rww-sfteH~m,--fiw--iofte--tmeJt'!rit"ed-~• 

i'Mt.---- .... a+ne~--4n--the----se---nrtet"--~tS--ofet"--eri~ 

e""<rilttllftt'IH• 

Section 7. Co•pensatlon of the panel and staff 

tacil ities for offices and hearings. ( ll All ~tiJ J ti-

•e•bers of the panel shall be paid a salary in the a•ount of 

$35 an hour. under guidelines promulgated by the secretary. 

~ct"t-t~me--meebet"s---che++--be--pc~d--e-se+st"y-e~e+-tc~het 

e++sw~-te-aeftbers-e~--the--Kcn~-+eg+s+et~e---wh++e--the 

+e~+c+~~tl~e-+s-+n-ses~Ct'l• 

(21 All •eubers of the panel and its assistants are 

entitled to receive their actual and necessary expenses 

while traveling o~ the business of the panel. Expenses shall 

be aJproved by the s~cretary of the ~anel before paym~nt is 

mad?.. 

(.3) I he psne+-cna++-..pl"e+n~ D I Rf::CTOtLJIL_.ltif:_lWJiiAt!A 

1!.1&l.f..U._.tiS!K.lAl.UilL __:itJAll_A£ P 01 NT ANQ s.ELI.tlLSALAiiY ..JJ E a 
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5uch secretar Y• The secretary 

receive claims filed, proMulgate 

forss required hereunder, issue subpoenas in connection with 

the a3ministration of this act, and perform all other duties 

required to fairly and effectively administer this act. 

(4) The P~"e+y--sabj~-~o--~he--ep~0¥8+---ot---~ 

~cwe~~cry SECRETARY may eaploy and fix the compensation of 

such clerical and other assistants as it may consider 

necessary. 

(5) The ~+ SECRETARY shall p~cw+6e--+tse+f~ 

QBIAI~DH_BftlALF OF THE PRETRIAL REVIEW~ adequate 

offices in the city of Helena, in which the records shall be 

kept and its official business be transacted.~ AUD shall 

also provide the necessary office furniture, stationery, and 

other supplies. 

(6) Panel hearings shall be conducted in the county 

where the injury allegedly occurred but may, within the 

sound discretion of the hearing panel, be held in any other 

county if the panel considers it necessary or advisable. The 

county commissioners or other governing authority shall 

provide, upon the reque'iit of the secretary of th~ panel, 

suitable facilities for any such he~ring. 

Section 8. ~otice how served. Notice of all 

hearings, orders, determinations, and proceedings of the 

heari11g pefte+!t fA!iE.I...t. required by this act to be served, 
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shall be given by certified mail, return receipt requested, 

at the last known address of the per5on to be so served. 

Section 9. Evidence to be considered. (l) Unless 

directed otherwise by the hearing panel, the evidence to be 

c:msi dered by a hearing panel must be submitted oy the 

respective parties in documentary form only. The evidence 

may consist of medical charts. x-raysw laboratory testsw 

depositions of witnesses, and any other form of evidence 

allowable by the hearing panel. 

(2) All parties shall be allowed to use any discovery 

procedure provided for by the Montana rules or civil 

procedure, and in the aanner provided for therein. 

Depositions may be introduced into evidence without regard 

to the availability of the witness to testify. B+!te&Ye~-e!t 

t~-~~er~-·*~"e!!Se!t-+!t-fto~--edm+!t!t*b+e--aft~es!t--~h--e~~t 

•*~"es!t--we§--+ft-p~oe~+ee-+ft~he-!teee-~-s-!t+e+~-ee.-aft?ty 

+ft-~e-!t~e~e-o+-~ft~ftey-*"-~-!teme-p~~+e~!t+e~ty-~ftd-e~--~he 

!te•e--~+~e--ee--~he--e~+e~ed-ffte+~ft~-eeea~red-e!t-~he-hee~n 

ee~e-~r~v+der-whe!te-!t~ft~~e-+!t-~+ssae. 

(3) Any motion for relief arising out of the use of 

!ttteh discovery procedures shall be decided by the chairman 

of th? hearing panel, who may in his discretion make 

reasonable limitation"> on the extent and scope of discovery. 

Section 10. Hearings and final determinations. (1) The 

secretary shall. with the advice and cooperati~n of the 

-8- HB 6't7 
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parties and the hearing pftfte+~ ~· fix the date and time 

for all hearings on claims before a hearing panel. A final 

decision on each claim shall be made within 120 da·ys of the 

date the claim is filed with the secretary, unless for good 

cause shown, upon order of the chairman of a hearing panel, 

such time is extended. 

{2) If a final decision on a claim is not made within 

10 aonths of the date the claim is filed, the jurisdiction 

of the panel on the subject matter shall terminate and the 

parti~s may proceed in accordance with the law. 

Section 11. Law and rules applicable-- powers of the 

panel. {1) Except as provided in this act, the panel will be 

bound by the common and statutory law and by the Kontana 

rules of civil procedure but ~ ~ conduct INFQRKAL 

heari~as and make all determinations as in its judament are 

best adapted to ascertain and determine the rights of the 

parties expeditiously and accurately to carry out justly the 

spirit of this act. 

{2) The pefte+ ~ECRETARYa SUBJECT JQ_Ltlf_AfPROVAL QE 

~~Jl!~Dll&..h oaay: 

{a) adopt rules to carry out the provisions of this 

act; !till 

{b) prescribe the means, methods, and oractices 

necessary to effectuate such orovisions~£ 

UL_lHE PANEL...lU:Li. 

-'I- 11B 647 
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tetiAl approve settlement aqree.ants on claims of 

medical liability; 

tdtLal order physical examinations; 

tetikl apply to any district court having requisite 

jurisoiction to enforce the production and exaaination of 

books, papers, and records; and 

rft~ exercise all other powers and duties conferred 

upon the panel hereafter by law or provided in this act. 

t3t~ The panel aay, upon the application of either 

party or upon its own motion, appoint a disinterested and 

qualified physician or other professional person or expert 

to make necessary professional or expert exa•ination of the 

clai.ant or relevant evidentiary matter and to report in 

writing in respect thereto. 

~t~ The panel may subpoena any witness to testify 

pursuant to the rules appropriate to civil actions with 

respect to parties to a controversy and may apply to any 

district court of this state for enforcement of such 

subpoenas. 

Section 12. Votes of hearing panel. A majority vote of 

those oresent at a hearinq panel is sufficient to make any 

deter~ination. ~~-e"o+rmaft-e~-s-he~+~Pft~+-mey-.e~-en+y 

to-breek-e-~~vete-e~-t"@-ft~+ftq-pefte+T 

Section ~3. Compensation for medical liability. The 

claim shall be heard as one for compensation for ~edical 

-10- HB 647 
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liability. The hearing panel shall review the evidence 

subMitt~d and hear any testimony to be elicited with 

reasonable dispatch and shall •ake 

deterainations, which determination 

parties: 

one of 

shall 

the following 

be sent to the 

(11 The evidence supports the conclusion that the 

de+~nS8n~--&r-d~de~~ RESPQNDENI OR REif~NIS failed to 

comply with the appro?riate standard of care as charged in 

the complaint and that the conduct coaplained of was a 

~~•nt+e+-Fee~ PRQXIMAIE ~AUSE of any resultant daaage; 

(2) The evidence supports the conclusion that the 

deFendeft~-&r-defeftd~~ RESPONDENT OR RESPO~ failed to 

co•ply with the appropriate standard of care as charged in 

the complaint but that the conduct coaplained of vas not a 

s~bst~ftt+e+--+ee~~ £&0Ala&If_LAUif of any resultant da~age. 

(3) The evidence does not support the conclusion that 

the defende~-er-defend~t~ ~PONDENT QB_ftfSRQ~LS failed 

to m~t the ap~licable standard of care as charged In the 

co•plaint. 

Section 14. Award sehedti+e for medical liability. t*t 

Jf the determination of the hearing panel is that the 

evidence supports the conclusion that the defefteftft~--cr 

defenrie~s 8ESPQ~O~NT QK RESPONQENTS failed to comply with 

the a~propriate standard of care as charged in the coaplaint 

and that the conduct complained of was a ~ste~~f--fee~~ 

-11- HB &47 
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ef--efty--~e~+tent ERPXldAT~ 'AUS£_af_6Hl da~age, then the 

heariAg panel ~~e++-meke-e-f~s+-ewerd-w+~h+n-the--+o++ew+nq 

~~-~~-os-~o-~e-netu~-e+-~he-eward-b~-w+tho~t-++~t-~~ 

eMO~nt+ KAY RECQMMENQ AN AWARD__AHD--AfR&~fJILEMENI 

A!ilit.f.l1E!tl~l.LAef8.0~D._lliiUMENT AGREE!ff;lfi.LARLE.lt!A~l2 

Jllli!UNG ON A1.L PARili.LII::IfRlllls 

tet--~-d~h--ef--ft--.+fter--v+tho~~--depeftde~~--the 

eempe~set~n--reeeve~sb+e--sfte+f--be-~~~~eb+e-Yetue-o~ 

~he-.ri-ft1tt"&s-ser'll'i-ees--~-~ pereftt:!l -et"- 1 egel ~erd+enr 

d~r•n~a+ner+ty.-+&ftft-~he-ree.eneble eos~ of-the-ae~fteftee 

ef---the--m+ftery--wh+eh--eempen~en--she++--+nure--~--~he 

e~+Hs+Ye-benef+~-of--the--pereftt---or--guerdian• p+~--eny 

~-s-b+-ed+ea+...- he!lpi telw--i'ane~riw b~r iel, ct'-re~&ffd 

elqteft!le•-flte-!HI+e-r+~t-~+tat:e--tite--e-J" •• en• -e+e.;... 

preY+ded---~o~---+~--thts--subseet+on--+s--+n--~--perscnet 

~aprese~at+ve-of-the-d~eeesedr-f~-~he--e~+us+Ye--bene++~ 

of+ 

t+t--suen-~n~~-pe~e~~-+eqri-~~o~+e~-end 

t-i-~-'tfte--p~on--+nettrring--sttett---d+eri...--Mis~riT 

THnerriy-bu~+riy-eftd-~~e~ed-~pense. 

tbt--Fe~-deeth-of--en--edu~--w+tnout--depende~sy--the 

ee•pe~se~-1-on---~eve~&bte--~++-be-~he-~eeson&b+e-.e+ae-e+ 

e++-hesp+te+y-med+eety-er-ether--re+ated--e~pense--otue--the 

~eese~ee~e--eost-of-fun~e+-end-bur-1-e+y-p+us-en-oneunt-wh+eh 

~ne-h~e~+n~-pene+-aey-dete~m+ne-reeseneb+e-+e~-tne--e~t--ef 
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ered+tors~--e~+m§w---No--e+a~~~-eeepen~a~on-uftder-tft+~ 

aet-aoy-be--e~+gftob+ey--end--e~~--eompen~et+on--ond--e~e+~ 

there~r--~he~~--be--~empt--+rom--~~--e+e~-~red+tftrsy 

e~~+gfteesy-er-subro~~· 

Section 15. Designation of parties joinder of 

parties-- separate hearings. The person filing the claim is 

the clai~anto and the adverse party or parties is the 

responcent or respondents. The rules for joinder of parties 

are as otherwise allowed by law. The hearing panel •ay make 

orders to prevent a party froa being embarrassed, delayed, 

or put to expense by the inclusion of parties aqainst hi• 

and may order separate hearings or eake other orders to 

prevent delay or prejudice. 

Section 16. Filing and service of claims. All claias 

shall be filed on forms provided by the secretary. The 

claimant aust attach to the foras the proposed co•plainto 

which snail be prepared and served upon the health care 

providers naaed therein by the claimant, in the sa.e manner 

and form provided by law for civil actions. The summons 

shall conform to the requirements of the ~anel. The 

secretary shall not~~y--eonee~ed--~th--eere--pre.+eers 

.f.!WtlQ£._AJ..L~e2 PARIIES..JU.IH.J;.11UfS Of THE eJ..fAill~ 

Atii!J.Illif.iLJlOC.UI1ENI S FI Lt;.IL1il.IILI.J:iLll.t&ilA&Y AND ep OYlllLlt'f 

&~Al:ILPRQF E SS I lltW.~D.U.All1W.L_li.l I H C J P .l.fL_Qf__LL.Alai 

Elllll• 
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S~ction 17. Additional pleadings. All health care 

providers served with a proposed complaint shall, within 20 

days from the date of service thereof, answer in the form 

and manner provided by law for civil actions. Any health 

care 'rovider who fails to so answer is subject to liaoility 

under the law without regard to the provisJo~s of this act. 

There may be no other pleadings. 

~eet~en-rr.--A~t&rney-~.---~he--eaount--of--atterney 

~ees-te-be-pe+d-sfte~-be-+fte~-+n-tft8-reeerd~~e-tr+~ 

end--~l--be-pe+d-t~he-m:te.-ney-hy-tite-~oneent:-or-h+~ 

+n~~-+n-edd+~+en-te-ony-ew&rd-mede-te--~he--e+e+aentw--+~ 

the-r~~ndeftt-~~-eworded-ettorney-~sy-the-e•etint-~he~-be 

+ne+uded--+~t-the-reeerd-of'-the-ior+e'hr-'fhe-d+s-tr+et-eetrrt-+n 

the-eottnty-~n-wft+eh-the-e'l-tri11!-+s heard !lh~+r-e~e-re~-t 

ef-ony-~rtyy-deterefne~tlle-ree~eneb+enes~-o+--eeeh--~~ya~ 

ettorney--~ee~--ordered--pe+d--by-the-ether-perty.-~he-eourt 

~he+~-take-+ftte-eons+eeret+on-the-f~+ew+~• 

t+t--the-t+.e--end--+ebor--requ+redy--tfte--n~~ty--end 

d#Heu+ty---o+---the--~est+ens--+ft't'e+-w!dr--end--the--sltH~ 

req~~~+te-te-per~erm-the-+e~+-ser¥~--preper+y~ 

trt--tlle-Hice+~hee6y-+f'-epperent-te--the--eH·entr--tnet 

the--~eeptenee--o+--the--pert+eu+er--emp~c~t--woc+d-hSYe 

pree~ttded-other-eftP+cyment-by-the-ettern~ 

t~t--the-~ee-e~teaer+'l-y-eher~ed-+n--the--+eee++ty--for 

~+•+~r-+~~-serw+ee~~ 

-16- H!:l 647 
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~t--tn~-eMOdftt-~ve+ved-~d-t~-~~~H~~-ebt~+n~d~ 

~t--tn~-t+<ne--H-.;.-~-Hipesee-lty-tfte-e++em:-M'-by 

etn~r~+reu.steft~~~~ 

tbt--tne--net~re--end- lenqth &f---the---pre~~+CftB+ 

re+et~en~h+p-w+th-the-et~erftey-&ftd-~++eftt~-Sftd 

t~t--t~--~r+~neeT--~p~~+eftY--ftftd--eb+++ty-e~-the 

s~~erney-per~ar~ftq-the-~~ 

Section 18. Pree+--e~--~+ftene+s+---re~en~~l+ty---

+-ttt'ftnee.--eesh-or-s~We1:y-ltofte R!;!!UlREMENJ Eo& INSURANCE OR 

~l.liSWlAIK.f· t+t-Etteh-ne~-e-e-pr..,+dfl'-~jeet-te-tne 

ter.s-e~-th+~-eet-~he++.-v+tft+n-38-deys-eft~h+-ttet-~ 

e~TeetT-~++e-w+th-the--~eereteryY-+n--e--esftfter-~reser+&ed 

tnerettyv-preef-<W-Hnene+tri-r~~ibt I ity• 

trt~ Each health care providerv-~~as-prev+ded 

by--t~~et+en--r~i shall acquire and maintain in force 

professional 1 i ab i 1 i ty insurance of not 1 ess than ~Z50o 000 

for each occurrence and S500o000 in the aggregate for all 

c1 aim-; accur ring in any one policy year or, as an 

alternative, qualify as a self-insurer upon •aking proper 

application and being approved by the CORRissioner of 

i nsur:1nce. 

f3tLal Self-insurance 

commis~ioner of insurance 

subject to aoproval by the 

is effected by filinq with the 

commissioner in satisfactory form: 

(a) a continued undertakin9 by the health car-e 

-17- HB b47 
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provijer to pay any award rendered under this actT-e~ee~~ 

prev~ded--&y--f~+en--r~v to the first $250,000 fo~ each 

incident and to S50o,ooo in the aggregate for all claims 

occurring in any one year; and 

(b) evidence that appropriate provision exists fo~ 

proMpt ar.d efficient administration of all clai•s; and 

(c) evidence that reliable financial arrange•ents, 

deposits, or co••itments exist providing coverage 

substantially equivalent to that afforded by a policy of 

insurance required in subsection (2) of this section for the 

pay.ant of •edical liability claims. 

Section 19. Failure 

r~pe~~ibtlitr --Te+*-re or 

dete~•ination. (1) A health 

refusal to accept panel 

care provider is subject to 

liability under the laws of this state with respect to a 

claim, without regard to the provisions of this acty~eept 

a~-pr&V~ded-+n-t~~~~en-~6i if he fails or refuses to: 

tet--~reY~de--~r&e~--ef--f?ftefte~e+--re~en~+h+++ty---e~ 

prov+ded-+n-t§ee~en-~ 

tbtLAl pay the annual assessment provided for in 

[section ~b~l]• in a manner and amount fixed by the 

secretary; or 

tet Llll with i n 10 days of receipt of the final 

determination of the panel, communicate in writing to the 

secretary his acceptance of the final determination of th~ 

-1~- HB 6-47 
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panel. 

(ll Any claimant who fails or refuses too within 10 

days of receipt of the final determination of the panel• 

co•.unicate in writing to the secretary his acceptance of 

the deteraination of the panel may proceed with the cl~im as 

other~ise allowed by the laws of this st~teo without reqard 

to th2 provisions of this actT--e-eJii:--es-~ded---i-n 

f"s<!Hi-eft-~bi• 

Seeti-ei'I-~.--B-tt-i-n-~fote-e~-ef'-sabseq~teM-11ri-t..--~t 

ttfty--pe~y-ander-~e-~rms-~ft+s-aet.-the-pa~~~~~e 

~he-et-eHo-eft~-f'H-Htg-&l'-i:he--et1111pftt~--on+y-~-+++-Htg 

band--+n--the-amean~--o+--srreeST--seeHred--by--eesh-er-+~ 

eqahre+en~T-wi-~h~e-e't-en-ef'-e_....,-+n-i:he--eoan:--+n--wtt+ett 

~he-e+a+m-+s-•++edT-~eyab+e-te-the-oppes+~-psrty-or-eer~es 

•er-eest:s--essessedT-+ne+tid+l'l~-w+tness-a~e~e~L-~e-ftftd 

eny-ot~er-ee,ts-a++owed-hy-+ttwy-+~e--psrty--p~~+n~--the 

e+tt+a-does-nei:-pre.e++-+n-the-.~+-jad~ment• 

~t--~-~t--.eyT--apen--ne~--e•--e~-o~-~ 

p&rt+esy-i-fteree,e-t~-eme~t-&1'--t:he--beftd--reqa+red--te-~ 

~++ed.-~pen-met+~- ... +@d-by-t~-e+e+ment-l'lftd-e-determ+ftet+eft 

hy--tfte--eoa~t--~er-heer+~-i:het-the-e~meM-i-s-+ftd+~ 

~he-eeart-mey-redaee-the-emeal'lt-e~-the-~end-se-r~+red--ba~ 

•&y--ftet--e++m+nete-the-reqa+re~nt-t~re~erw-T~-the-~end-+s 

~-p~t:ed-w+~i-ft-38-deys-e•~e-f+++ttg-ef-the-eemp+e+nt--er 
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the--~eterm+net+ttft--e~--the--ee~i:-~-to-e-+e~er-er-ems++er 

hendT-wh+ehev~-+e-+eterT-the-eet+on-she++-be-d~eeed-w+t~ 

prejan+ee-to-t:he-e+e+ment• 

5eet+en-~6•--*<~m+se+b+++ty-of-determinet+eft~--he&ri-ftg 

pnne+.---+he--determ+ne~+on-of-t:he-heer+ft~-pene+-r~~+r~-by 

teeet+eft-T4i-aey-be-edm+t~ed-+nto-ev+denee-+n-eny-eHbee~~ 

~r+d+w--Hewewery--ne--seee+f+e--f+nd+ng--o•--~eet---er---eny 

determ+net+on-e~t:e-dem~es-mey-he-edm+tted-+n~&-eW+denee-et 

tr+e+•--Pert+ee~.-~he e~enlng stete•ent or arg~aen~ to 

the--eeari:---j~-eo...,ftt en t:he pene+.a.s eonelttriot~--i-n-the 

e!tllle-ttanner-es-any-other-ev+deftee-+ntredtteee-et--tr+e+.--Hte 

nHeer+ee+-wete-ef-the-pene+-+e-ede+~+b+er-Pefte+-memb~e-ney 

net--~e--ee++ee-to-te~t+fy-ae-te-the-.er+ts-ef-the-eeee.-fhe 

jary-she+t-he-+nstraet:ed--~--t:he--ile't:~tll+nat+Mt--o+--t:f\e 

heer+ft~--pefteJ--re~H+red--by--teeet+on-+~i-re~es-e-rebtltte+ 

presaotpt*ttn---Ht--~wo1"-ef- i ~e eene+as i ony wh+eh--y-~ 

eontrov~ted--by--ether--ev+deneey--d+reet--er-+nd+reety-htlt 

an+ees-ee-eon~OYerted-~e-jtlry-+e-beHnd-te--f+ftd--oeeerd+n~ 

to-ttle-preslttllpt+eftw 

5ee~+ett-~Tw--Peymen~-o~-nw&rde-eftd-fHnd+no-of-~t:Y--tTt 

~he--ode+n+etret:+on--o+--~h+s--eet--ehe++--be-+tlftded-from-eft 

ttftn~o+-eeee~senty-wh+e~-sne+T-be-pe+d-&y-eeeh--hee~h--eere 

pro~~er.--~he--emeHn~--ef--oe~eeement:--ehe++--~~et-by-the 

eeeretnryy-whe-she++--eo+tee~--end--reee+we--the--f'tlnds--+er 

e~e+ae+we--~ee--+er--the--parpesee-et:eted-+n-th+s-eet~beeed 

-20- HB 647 
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~pOft-the-e~per+enee-~a~+n~-~--the--e+ass+~es~+en--~~--the 

ws~+e~s--he8Tth--es~e-p~w+de~w-s~~p+us-~ftd~-+~-enyT-o¥e~ 

snd-e~ewe-~ne-amoun~-~e~H+red-~or-~he-ennue+--edm+n~~rnt+cn 

c~--~~e--se~--~he+T-be-re~+ned-by-~fte-~~~y-snd-used-to 

++nenee-~he-edM+~~fttfoft-~-~~eet-+n-s~ed+n~--y~~~T 

+n--w~+eh--ewent--~he--seere~ry--~haT+--reduee--~he--ennua+ 

e~~~saen~-+n-~~~equen~-yee~y-eo.meftSur&te-w+~-t~-proper 

e~m+n+strs~+on-of-th+~-eet~ 

ti!t--Pey-nt-ef-&Tt-awe~-eeeepfltd-by-tne-pert+e,.-as 

pre¥+d~d--+n--fseet+cn--i!4i--she+T--be-~em-the prefess+ena+ 

++eb+++ty-+ftS~rsnee-er-~~e.~~~+cn-~-the--andertak+n~ 

prO¥+de.t---f'or-+n-f~+cn i!3]w~e ~he e~tent-~t:ldt-insurane" 

or-~nde~tak+n~-+s-+nsu~~e+ent-to-pey-~he-~u+T-smount-o~-~" 

awardy-the-ea+enee-shaT+-be-pe+d-ff--e-klftd-estftbtkhed--f'er 

suen-~ef+!!+ene+esy-by-eppr~+et+en-+ree-th!!-~en~+-~nd-c~ 

~h+~-!'~ ... ~ ... 

:UOCI ION ilQ,.___fAf:jf.l._!lflfB!UliAll!J.tLijOT A!.i!U )Sl.llLL.._~ 

il.fllJ:i!ilNAllOO_lJE_IJ:jf_..J:lf.A!U~_EANEL IS iiOI AD!Ulll.Jili....AS 

£.v.IJU;;.$.f.....Llli...A!il..AUUI!L~~L!UUU:-lWllLIZHT IN ANLL.QUftL_DE 

.L.Alts._....t:.At:lfl.lln_MJ,LJlQ.LbLULLEO TG II::STIFY IN A!:iL.AUlilli 

~ll~~llL~~~L~~~~OOll_DLU~~__fAttlllill_Mm 

lUl,jf_:i.S..f..S._...AB..E _ _l MIHl.L_fEOI:! f.ll'.l.L_ll~liL_f_Ql!._A.L.L 

~~~~UilQ!:ja_tru~~u~tl~oo~~~~~~~L~ 

1~-~~ll_M~~~.LlJE_l~~tlllLtl.E..S.~W~~LIJ:Ill~~ 

J:j u._i!Al El!flliLl!AJLLilLAt:lLllll.SDN PUR I NG A tifARiltii .. JiEEUB.f._l.I:Jt 
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E IN CDURTe G EVIBENC 
PANEL MAX BE USED AS IMPEACHIN THERE IS CREATED A PRETRIAL 

· G fU FOR 
SECTIQN 2le FUNDIN • BY THE SECRETARY 

COllEC:lEQ UNO 
fUND TO BE ACle THE f REV I EH PANEL S STAUp IN THIS 

FOR THE pt!RPQSE EPQSITED IN EXCLUSIVE USE BE HELD IN TRUST, D 

IW:QME FRQM IT SHALL BY THE SECRETARY WITH AND ANY INVESTED 

ACC:OUNTt INYESIEQ ANO RE f THE KONJANA MfDIC.Al 
AH Hf DIBEUOR 0 THE 

OR APPROVAL Qf I Qf 08 REYER! TO 
Itlf_PRI CQME A PARI 

ANQ MAY NQI BE "INSPECIIQN ASSQCIATIQN• SHALL BE QPEN lQ 

NO Qf THIS STATEw BUT 
!ZENERAL fU AUQIIPBe 

ANQ AUQIIING BY THE LEGISLATI::NQw AN ANNUAL SURCHARGE SHALL 

. p ESTABLISH THE . AIIQUNT. OF. THE 
(2) I PBOVIPEBSe THE 

IEQ"QN ALL HEALTH CARE WHQ SHALL ALLQCATE 
BE LEV ECRETARY• 

BE SET BY THE S . PER ·caPITA ASSESStiENI SHALL "CARE PBDYIQERS ON A 

SI AMONG HEAl IH THE SECRETARY A pBQJECJED CQ NT fAC,JQBS AS 

QTHER RELEVA AND ABDYE ~H ~EB BASIS ANQ FUNDS, IF ANY• 

SURPLUS OF THIS QESIGNAJES BY RYLEe ANNUAL AQMINISTRATIQN 

AHQUNT REQUIRED FOR THE y AHD USED TO FINANCE 
THE SECRETA& 

ACT SHALL BE RETAINED BY THE IN SytCEEQING YEARS, IN WHICH 

THIS ACT NT IN 
JHE Afl!IINISTRATIQN QF E THE ANNUAL ASSESS!1E 

SECRETARY SHALL REQU[. THE PRoPER THE WITH 
.uf.lii COHHENSURAH XEARSr .SUBSE>!UENT 

THIS ACT, E QN THE • .-. ... .,ISIBAIION Qf QUE ANQ PAYABL ~ A8GE IS 
31 THE ANNUAL )URCH HATE OF MONTANA 

I . PAYABLE TO THE L l(.ENSE FEES SAM£; DATE AS 

-22- HS 6~7 
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Section 22. Conflict. The provisions of this act shall 

2 govarn if a conflict arises between this act and other 

3 provisions of the laws of Montana. 

4 Section 23. Severability. If a part of this act is 

5 invalifi, all valid parts that are severable from the invalid 

6 part re•ain in effect. If a part of this act is inv~lid in 

1 one or more of its applications, the part remains in effect 

B in all valid applications that are severable from the 

9 invalid applications. 

10 Section z~. Effective date. This act is effective 

11 January 1, 1978. 

-End-
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April 2, 1977 

STANDING COMMITTEE REPORT 
Senate Committee on Judiciary 

That House Bill No. 647 be amended as follows: 

1. Amend title, lines 5 through 12. 
Following: 11 PANEL" 
Strike: lines 5 through 12 in their entirety 
Insert: "FOR MEDICAL MALPRACTICE CLAIHS" 

2. Amend title, line 14. 
Following: "PROVIDii\JG" 
Strike: " A DELAYED" 
Insert: "AN IMMEDIATE" 

3. Amend page 1, line 18, through page 23, line 11. 
Following: line 17 
Strike: all of the bill following the enacting clause 
Insert: (see attached) 

" ~4~C t ion 1. Short title. lhis act may be cited as the 
II '"' 0 fl L' fl ::) Me d i c i.d :"l a 1 r r ,) c t j c e pane ) A c t ... 

~~ction z. Purpose. rhe purpose of this act is to 
rneVP·lt ~r~her_.-. oossioh>. thP filin(l in court uf actions 
t.v~inst 1·1ealth car~ provitH:!rs an(j tlv>.ir ('~nployeP-s for 

prott!:;.!:>ional l idl.>i I ity in situation-; wher.~ th1,~ facts do not 
per,nit ut J,~ast a r~d~on,Jble infer~ncr'! of rnalprdctice and to 
mai<n possible trw fair :md equit,.:;ble disposition of such 
claim•, ·'VJainst. health c~1re provi<HHS .=ts an~ or rea~onably 

mly be w~ll toundeu. 
~nction 3. Definitions. As used in this act, the 

to l I ow i n•_J df! fin it ions apo I y: 
( 1 ) u H "~ a 1 t h c .:::t r e p r o v i de r 11 me rJ n s a p t1 y s i c i an 1 i c en s e t1 

to urdctice m8dicine in Montana or a hospital, 
nospital-reL:1tec1 f.c;cility, or lonq-term care facility. 

( .:> ) u 1•1 a I p r act i c 10~ c l a i m" me an s a n y c l a i m or potent i a l 
clain, dOdinst a health c,""!P:~ provid•Jr tor meoical treatment? 
lrlc~ ~t medicdl treatment, or other alleged departure from 
accPptec1 standards of he a It h care which prox i rna tel v results 
in ddmage to the patient, whether the patient's claim or 
pot~ntial claiw sounds in tort or contract, and includes hut 
is not 1 imited to all~1ations of battery or wrongful death. 

(J) 11 Pc1nel 11 mean!> the Montand Jlh'H1ical malpractice 
panel provided for in [section 4]. 

':>"'~ction 4. Mont<H1d mPdic<>l malpractic(" pam~l. (l) The 
l'lont<'lna medical mnlpr<lctice p.-:1n1~l is cn1ated. lhP pc-m<>l is 
attilCrH~d t.o th•~ Mont lna -;unreme court for arlmi ni 5trf.lt i Vi:! 
purD05(~s only., except tll<lt 8Z,\-lOH(2) c1oes not dpr>ly. The 
panel sh:.lll review <lll malpractice claims or potential 
claims anainst he.:tlth c<lfe nrovidf~rs covered by this act, 
exC~f..Jt those claims sut,j-:~ct to a val ic1 ~1rbitrcJtion aqreement 
a 1 1 ow<:(l by I .JW or upon \..th i ch suit has bf~en filed prior to 
the eftactiv~ date of this act. 



April 2, 1977 
Page 2 
House Bill No. 647 

(2) lnose eligible to sit on th~ panel are hcdth care 
proviaers licensed pursuant to Montand law ~nJ residinq in 
•1ontand and ttH~ membE:~rs of the stilb~ bar ot ,~iontana. 

(J) L.laio1ants 5hdl1 submit i'l CdS•! tor the 
consiueratiun of" the parwl prior to tilin-.1 <l complaint in 
any district court or ot.her court sittinq in Hontan.:J by 
addressinq an a!)pl ication., in writinu, siqn••d l)y the patient 
or hi::> ,:_'lttorney, to the dir~ctor of ttw parwl. 

(4} The director of the panel shall be ap~ointed by 
tne ex~cutive dir~ctor of the Montana medic~l association, 
subject 1:o til.;! approvill ot the chiet justice ot the JY.ontan~ 
supre,fle court. The director shall S<~rve at tr1e pl>~asurP. of, 
and thr-· director's salary srtall be set by, tne •~xecutivt~ 
di1 ,, ... or of the I>-lontana medical ;issociation, subject to the 
approval ot the chief justice. 

~uction ~. Compensation ot the uanel and statf 
tdcil ities for ott ices and hearinrJs. (l) All memners ot tt-l·~ 

panel sllall be paid a S·'llary in the amount of $40 an t1our, 
under ouidel ines prornulqated by trw Montana suprem8 court. 

{~) All members ot the piinel, th~c! oin~ctor, <md his 
statt are entitled to tr~vel expenses incurred while on the 
busirwss of the panel, as provid~~d in ".>':1-·.dh, '''i-~3'1, and 
~9-~0l, but such exper15PS sha 11 b•~ dpprovPd by th\: director 
tl.aforo:: paymf~nt is 111ade. 

(:>) 111c~ p.mel rn·'Y proviJc~ tor thP <idministrdtion ot 
oatt1s, the receipt ot .:.liiirt'5 tih~d, ttv.• promul'lntion of 
torms requirl;!d by this ,Jet., the issudnc·~ of subpoRn<~s in 

cunn~ctioq with trw <H1mini·.>Lr·'ltion ot this <Jet., .. HHJ ttK~ 

p~rtorfttdnce ot ::.~11 ou,er 1cts re,juir:~o to fairly and 
eft~ctive1y administer this act. 

( 4 ) T he d i r ~ c t or , ~> u b j e c t to t h f~ a r p r o v .ct 1 o f t h" c tli e t 
justic<~., may employ ar.J tix the co.npensation ior c"J .. ~rical 
ana other assistants as hf~ cons i oers nec(:!ss.:ny. 

(~) lhe pnn(::J stldll maintain adequate offices., in 
wllicn ils records shall be kf:~pt and its ottici,_.d business 
tronsacted. 

(b) 1-'dne I t•~C~ar i nqs mi'ly b(-! t1e I d in >Jny count.y thP- oane 1 
consio~~rs necessary or iirlvisabl•~· fht~ county co;r~issioners 

or otr1er qoverninq iluthority stYall provide, upon request of 
the uirector of the pan~l., suitable faciliti~s tor 3ny such 
hedrinq. 

:)r.~ction 6. fundinq ot .::Jr.t• {l) Ttlero is created'" 
pretricd revi~~w fund to De .ctdministP.n•cJ by the director 
exclu5ively tor the qurposes stated in tt1is ":let. The funcl 
dfHl <·~lY income from it: shall b~" h~ld in trust, dP.posited in 
dn de count, dnd invested an1 rfd nve s ted by th~ d i r •~c tor with 
the )rior Qpproval of the dir~ctor of th~ Montana medical 
assaciation. fhe fund m~y not become a part of nr revert to 
the ~Jener3l tund of this statt~ but stlall l>e open to auditinq 
by the legislative auditor. 

(Z) lo creat~ th1> fund, an <"nnual surcharc;e shall be 
leviEo.~c\ on all healUl care proviot>rs. The amount of the 
assessuu;::nt shall be set by the director, '-lho shall ~llocate 

d projected cost amonrJ ~alth can~ providPrs on a per carit1 
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bdsis. Jhe director may provide a ditterent ~llocation upon 
aoproval by the supreme court. ~urplus tunds, if any, over 
dnd nDove tile aNount requir"?d for th~? annur1l administr.ottion 
ot' the .:~ct st1all be retained by the din~ctor and used to 
tin •. u1cc ttlH administr-Jtion of this act in succeeding years, 
in which event the director shall reduce the annual 
assessm~nt in subse~u~nt yedrs, commensurate with ~h~ proper 
administration of ttlis ·Kt. 

(3) Tne annual surchar~e for 1977 sh0ll b8 ~aid on or 
oetJre ~eptember 1, 1~11, and annually thereafter on or 
beturc tile dute pl'lysici:ms• annua·l registration fees are due 
unaer ~Jb-1042• lhe cJirector has ttlf.) same po1o~ers and duties 
in connection with the collection of ann failure to pay th~ 
~nnual surcharqe as the department of protessional and 
occu~dtional 1 icensin~ has under 66-l04l in connection with 
physici.=ms• annual reqistrotion fees. 

~ection 7. Panel decision r~quireo -- applicdtion. (1) 
Nu ~dlpractice claim may be filed in any court aaainst a 
h<~a 1 til caru provider bt:~f orA i'ln app J i cation is made t.o the 
panel and its decision i~ rend8r~n~ 

(L) ThP aopl ication shall contain the followinq: 
(a) a state~ent in reasonable detai I ot the elements 

ot tntJ h~alth care provider's conduct which 0re believed to 
constituce a malpractice claim, the dates ~he conduct 
occurred, and the n.Jmes dnd addresses of al 1 physicians an1 
hospitals having contact with the claimant and all 
witness~s. Any amendments to the application must be filed 
not I<!S:i thcHJ 14 ddys prior to the hP.arinq date. 

(b) d stat:emr~nt .:-.~Jt.horizinf) tt1P pdnel to obtain accr~ss 
to ,JIJ medical and hospital PJ:or<Js ·inf1 intormation 
p u r t d i n i n q to t h l~ r.. 1 l i m and , t or t h c p u roo s ~ s of i t s 
consi:lcration ot tht!> ,,,,1tter only, ~raivini"J any privile(je as 
tu ttl':! contents of tho<>~ r(•cords. ;-.othinq in that stat~ment 

may in dny wayne cons+ rued as waivino that ~rivi Jeoe for 
clllY otlwr purpo5P. or in r'li1Y oth~~r context, in or out of 
court. 

C)nction de Appl ic,,t ion procl~dure. (1) Upon receipt of 
an 'iJli)lication tor revh~Jo~, the director or his deleQ'lte 
shall cause to be served a true copy of the application on 
trw h·~alth care providers involvf~d. Service shall be 
ettecteJ pursuant to the Mont~na rules of civ~l procedure. 
It a tlf?31th care provider involvt::d chooses to retain legal 
couns21~ his ~ttorney shall inforwally enter his appearance 
witn the director. 

(t.) The health C<HP r>rovitlr!r shall ans\o1~r the 
applic-Jtion tor p•viPw dnd shall submit a st.Jtement 
autnorizinq Uw ~HnHl to inSP£!Ct dll medical and hospital 
reconls -incJ intorlll<ltion pert.1inirHJ to the application ilnd .. 
tor tlh~ purpose::. of such insp~:ction only, waivinq any 
pr i vi 1 •~tJ•~ as to thP contenls ot those records. Not hi nn in 
tree sL<Jtement waives ttlrlt privi I em' for cmy other purpose. 

(J) In instances wh~re applications are received 
e'nr I ov i nq .~ theory of respondeat sUp('r i or or some other 
fh~r iva t i ve theory o t recovery, th<! director sha 11 fonrard 
tne dppl ication to ttw state professional societies, 
assuciation~, or l icensinq boards of both the individual 
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health care provider whose alleqed malpr~ctice caused the 
applicdtion to be filed and the health~a~Fovider named a 
respon<fili!nt as employer, master, or orinCifhil• 

(4) The panel di-rector shall cooperate tully with tht> 
claim3nt in r~t~ininq a physician aual iticd in the f~elct of 
medicine involved, who wil I consult with th~ cl~imant upon 
payment ot a re~son~ble fee by the claimant. 

~ection ~. P~nel selection. (1) Applic~tion ror review 
shall be promptly tr<wsmittNJ by th~~ director to the 
ctirecturs of th~ hc~lth c~rP provid~r's StdtA professional 
societ.y or cJssociation i'lnr.l the ~.tate bar, which shall Pi\Ch 

select three prlnel ists within 3L) clay<.. trom tiH~ date of 
transnittal ot the ~rplication. 

(~) It no state professional society or association 
exi~ts or it the ne~lth care provid~r does not belonq to 
such d society or association, the (JirEctor shall transmit 
the application to the llea.lth care provider's state 
I icen~inq boaro, whicn shall in turn S{~loct three persons 
from the health care provider's profession, and where 
applicable, to persons special izinq in tile same field or 
oisci(-1 ine as tne health care provider. 

(3) Whenever there ar~~ multiple 
dqainst each health care provider may 
sepJrate p~neJ, or at th~ discretion ot 
d!-Jpoin"U!d or by stipulation ot ttlP 

d~fendants, the case 
be reviewed by a 
th·? p.::~ne I in it i a 11 y 
n~rties, a sinqle 

combiueo pdnel may review all tlw claim~ ,'loainst ,:~11 parties 
o li! t t! n u an t • 

(4) lhrPe l~<'inP.l memhers trom the hr~alth care 
J.Jrovi<je.r•s protession .-:lnd thr-~f~ p<HH~I fTI(~mtJf•rs from the <>tatP 
b i r s n c.. 1 I s i t i n rev i ew of e ,) c 11 case. 

( "J) ln lhOSP. casPs where tlle ttH:ory of rPspondeat 
sup~rior or sam" nther derivatjve theory of recovery is 
e,nployea, two ot the pdrhd mernb€'rs shall be chosen trom ttlf~ 

indivinual health carP. providPr's profession and onP panel 
member sllall be chosen trom th(~ protE!SSion of t.he hf~alth 

caru provider named a respon~ant as employer. master, or 
principal. 

(&) Any memb<~?.r itlrtll disqualify himsf-lt tro 111 
c0nsiCeration ot any Cds~ in which, Gy virtue ot hi~ 
~ircum&ta~ces. he feels his presence on th~ panel would be 
1 ~appro,>r 1 ate, consider i no the ruruose ot the panc~l. 1 tw 
d1rector m.:sy excus(~ a proposed nanulist trolll servinq. 

(/) Whenever a party makes and files an affidavit that 
a pdnt! ~ mnmiJer 581 ected pursu<cmt to tti is section cannot, 
a~co~danq to thP belief ot th(' pi3rty mdkiWJ t•w affidavit, 
Sit 1n review of the application with imrartiality 9 that 
panel me,nber may prou.:..ed no furttH~r. Another PcHHd member 
must ~e ~electerl by ttle health care providerws professional 
as soc 1 d t 1 on ' s t at e 1 i c ens i n ( J b o ,3 r d , or the ., t at 4-:> tJ a r , as the 
case may be. A rarty may not u i scru ... 'll it y more than threP 
panel m1.~ml..HHS in this manner in dny sinC"lle rn.,-olordctice 
cl~im, and Ulf~ dffidavit rnust he filed at h!•,st' 20 days 
pr•or to the date of hearinq. 
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~€ction 10. Time and place of hearin~. A dat~, time, 
anJ pJdce for hearinq shall be fixed by the director subject 
to (section ~(6) ot this act], ano prompt notice thereof 
sna l I b•~ r1 i ven to the p-Jr t i P.s i nvo I ved, the attorneys, and 
tne members ot the panel. In no instance may the date set be 
more tnan L2U days after the transmittal by the director of 
the a:)plication tor review unless the panel finds qood cause 
exists tor extendinq the period. 

Saction 11. Hearinq·procedurcs. (l) At the time set 
for 11eurin•1, the claimant submitting the case for review 
snall be present and s~~ll make a brief introduction of his 
case, includinq a resume of the facts constituting the 
alleged profPssional malnractice which he is prepared to 
prove. lhe health care provider against whom the claim is 
brought and his attorney may be present and may make an 
introductory statement of his case. 

(t) cloth parties may c~ll witnesses to testify befor~ 
the p~n~l, which witnesses shall be sworn. Medical texts, 
journdls, studies, and other documentary evidence relied 
uoon oy eitner party may be offered ~nd admitted if 
relevant. Written statements of facts by treatina healih 
Cdr~ ~rovid~rs may be reviewed. 

(J) lhe hearinq will be informal, and no official 
tr.Jnsc r i pt rnay be m<:•de. 

(4) At the conclusion ot t.he ho<uinq, the oancl may 
take tne case under <1dvisement or may request that 
additional t~cts, records, witnesses, or other infbrmation 
be obtain9d and present3d to it at a supplom~ntal hearinq, 
~nich shall be set for a date and time cert~in, not longer 
thin 30 J~ys from the date ot the oriqinal he~rinq unless 
the ~1ttorney brinainG the matter tor P!View consents in 
writinq to a lonaer period. 

(~) Any supplem~ntal hearinq shall b~ held in the same 
manner .1s the or i q ina 1 t1eur i no, an<1 the part i ·~s concerned 
and tncir attorneys may be present. 

(6) No panel m'~rnber may be called to tes·tity in any 
proceedin'] concerninq thQ delib~~rations, di5cussionsw 
aecisions, and internal proceedinqs of the panel. 

(/) No statement made by any person during a hearino 
beforl~ the ranel may be used as imreachinq evidence in 
court. 

( ~ ) 
director 
claims, 

At least 10 days prior to the he~rinq, th~ 

shall furnish to each p~nel member co~ies of all 
briefs, medical records, and other documents the 

director considers neccss ~ry. 
:>ection ll· Panel dcliber.utions and ch~cisions. (L) At 

or prior to the tim~ set tor the hearinq, the attorney 
m.-~mbers of the panel shall :.elect a chairman ~1ho shall be an 
attori•ey dnd who shr~ll pr~sidP over the panel deliberations. 
1t1H chd i berat ions of the panel art:! conf i dcmt i al • Upon 
consi(j•~ration of all ttle relevant material, the panel shall 
dec i d.~: 

(d) whether there is substnntial evidence that the 
acts complained of occurred and that they constitute 
malpractice; and 
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~ (i.J) wru:>ther tt1en1 i!. a rc~~~.ondbh! rneoical r)robabil ity 
tt1at the patifmt was injured thereby. 

( 2) All vote:> ot the pane 1 <'n the Clues t i ens for 
discu5sion shall bH by <>ecret ballot. The dt!Cision shdll br> 
by a lilajority vote ot those voting members of the panel who 
sat on the entire cas(~• lhe decision shall tH! communicated 
in writing to the parties and attorneys concerned, and a 
copy thereof shall be retained in the permanent files of the 
panel. 

(J) lhe decision shall in every case be siqned for the 
pan0l by the chairman and shall contain only the conclusions 
reached by a majority of its members anrl snall list the 
number of members, if .any. dissenting therefrom. Th~ 

majo •. ty may briefly exnlain the reasoninq and the basis for 
their decision, dnd the dissenters may likewise explain the 
reason tor disagreement. 

(4) ThE.~ reoort of the rnedicdl review oanPl is not 
admissitlle as evidence· in any action subseauently brou<lht in 
any court of law. The copy of the report shall b8 sent to 
the health care provider•s orofessional licensing board. 

(5) Panelists and witnesses are ~bsolutely immune from 
civil 1 iabil ity for dll communic.;~tion5t firHiinqs., opinions, 
dnd conclusions made in the course and scope of the duties 
prescribed by this dct. 

(6) The panel's d~cision is withcut dd~inistrative of 
judicial authority ant1 is. not ltir;dinq ur:-on r1ny party. The 
pdnel may recommend an aw6rd, ~pprove settlement Rqreements, 
and t..Jiscuss the sam~, all in a IP<-'nner not inconsistent with 
this section, and all such approved settlement aoreements 
are binding on the parties. 

Section 13. Director r~les of proc~dur~. ih~ 
director, in consultation with the s~ate b~r of Mon+ana and 
subject to approval of the supn!mf~ court., is authorized to 
adopt and publish rules of procedure necessary to irnrlement 
and carry out the duties of the medical revi8w panel. No 
rules may b~ adopted, however, which requir2 a party to mak8 
a monetary oayment as a condition to brinqinq a malpractice 
claim before the medical review p~nel. 

Section 14. Toll inq of the statute ot limitations. The 
.·unning of the applicable 1 imitation period in~ malpractice 
claim 1s tolled upon receipt by the rlirector of the 
appl ic~tion fer review and does not ~eoin aqain until 30 
days after the panel's final decision is Pntered in thP 
, • ~~ r ill anent t i 1 e s o f t h f~ pane l an tl a copy i s s ~~ r v e d upon the 
cumplainant and his attorney by certifi~d mail. 

~ection 1~. Maintenance of r8cords. The director shall 
maintain records of all proceedinqs before the panel which 
must incluae the nature ot the act or omissions comrl~inerl 

of, ~ brief summary of the evidPnce express@d, the decision 

of ~/anel, .and any majoT·ity or dissenting opinions filed. 
Any, r;_iords which may_ id•~ntity any p.-=trty to Uu-~ proceedinqs 
rna #Ot be made publ•c and are not subject to subpoena, but 
ar to be used solely tor the purpose of compilinq 
statistical data and facil itatinq ongoing studies of medical 
malpractice in Montana. 
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~ection 16. Savinn cl~use. This act does not apply to 
acts ot malpractice occurrinq prior to its effective date. 

~ection 17. ~everability. It a part of this act is 
invaJidt all valid parts that are severable from the invalid 
pdrt remain in ~tfect. If a part of tt1is act is invalid in 
one or more of its applications. the part remains in effect 
in all valid applications that are severable from the 
invalid dpplications. 

Section 1~. Effective date. This act is effective 
upon its passaqe and approv~l." 
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Section 1. Sho~t title. This act ~ay be cited as the 

•Montana Medical ~alpractice Panel Act•. 

Section 2. Purpose. The 

the 

pu~pose 

filing in 

of this act is to 

court of actions p~event whe~e possible 

against health ca~e p~ovide~s and thei~ employees fo~ 

25 p~ofessional liability in situations where the facts do not 
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permit at least a reasonable i'nfe"le"ttl:e of malpractice and to 

make possible the fair and equitable disposition of such 

claim~ aqainst health care p~ev~5 ~ v~e or ~easonably 

may be well founded. 

Section 3o Definitions. As U$ed in this act. the 

following definitions apply: 

{1) •Health care p~ovider• means a physician licensed 

to p~actice eedicine in l'lontana or a hospital, 

hospital-related facility• o~ long-ter~ ca~e facility. 

{21 •Malp~actice clai•• .eans any claiR o~ potential 

clai~ against a health ca~e p~ovide~ fo~ ~edical treatment. 

lack of gedical treat.ent• or othe~ alleged departure fra. 

accepted standards of health care which proxi~ately ~esults 

in damage to the patient, vhethe~ the patient's clai• o~ 

potential claim sounds in to~t o~ cont~actt and includes but 

is not liRited to allegations of battery or wrongful death. 

{31 •Panel• •eans the Kontana eedical malpractice 

panel provided fo~ in [section '<]• 

Section 4. l'lontana Medical •alp~actice panel. (1t The 

Montana medical aalp~actice panel is created. The panel is 

attached to the Montana sup~eee cou~t fo~ ad•inist~ative 

22 pu~poses only, except that 82A-l08(21 does not apply. The 

23 

2lt 

25 

panel shall ~eview all malpractice claims or potential 

claims against health care provide~s cove~ed by this act, 

except those claims subject to a valid a~bit~ation ag~eeaent 

-2- HB 6lt7 
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the effective date of this act. 

(2} Those eligible to sit on the panel are health care 

providers licensed pursuant to Montana law and residing in 

~ontana and the members of the state bar of Montana. 

(3) Clai11ants shall sub11it a case for the 

consideration of the panel prior to filing a complaint in 

any district court or other court sitting in "ontana by 

addressing an application, in writingo signed by the patient 

or his attorney, to the director of the panel. 

(4) The director of the panel shall be appointed by 

the executive director of the Hontana medical association, 

subject to the approval of the chief justice of the Hontana 

supreme court. The director shall serve at the pleasure ofo 

and the director's salary shall be set by, the executive 

director of the Montana medical association, subject to the 

approval of the chief justice. 

Section 5. Compensation of the panel and staff 

facilities for offices and hearings. (11 All members of the 

panel shall be paid a salary in the amount of 540 an houro 

under guidelines promulgated by the Montana supreme court. 

(21 All members of the panel, the director, and his 

staff are entitled to travel expenses incurred while on the 

business of the panel, as provided in 59-538, 59-539, and 

59-801, but such expenses shall be approved by the director 
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before payment is made. 

{3) The panel aay provide for the administration of 

oaths, the receipt ot claims filed, the promulgation of 

forms required by this acto the issuance of subpoenas in 

connection with the administration of this acto and the 

performance of all other acts required to fairly and 

effectively administer this act. 

(41 The director, subject to the approval of the chief 

justice, may employ and fix the compensation for clerical 

and other assista:-~~.s as he considers necessary. 

(5) Th~ panel shall maintain adequate offices, in 

which its records shall be kept and its official business 

transacted. 

(61 Panel hearings may be held in any county the panel 

considers necessary or advisable. The county commissioners 

or other governing authority shall provideo upon request of 

the director of the panel, suitable facilities for any such 

hearing. 

Section o. ~undinq of act. (l) There is created a 

pretrial review fund to be adMinistered by the director 

exclusively for the purposes stated in this act. The fund 

and any income from it shall be held in trust, deposited in 

an account, and invested and reinvested by the director with 

the prior approval of the director of the Montana Medical 

2~ association. Tne fund may not become a part of or revert to 
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the general fund of this state but shall be open to auditing 

by the legislative auditor. 

(') To create the fundw an annual surcharge shall be 

levied on all health care providers. The amount of the 

assessment snall be set by the director• who shall allocate 

a projected cost a~ong health care providers on a per capita 

basis. The director may provide a different allocation upon 

approval by the supre•e court. Surplus fundsw if anyw over 

and above the a.aunt required for the annual ad•inistration 

of the act shall be retained by the director and used to 

finance the ad•inistration of this act in succeeding years, 

in which event the director shall reduce the annual 

assessMent in subsequent yearsw co.mensurate with the proper 

ad•inistration of this act. 

(3) The annual surcharge for 1977 shall be paid on or 

before September 1w 1977• and annually thereafter on or 

before the date physicians• annual registration fees are due 

under 66-1042· The director has the sa•e powers and duties 

in connection with the collection of and failure to pay the 

annual surcharge as the department of professional and 

occupational 1 icensing has under 66-1042 in connection with 

physicians• annual registration fees. 

Section 1. Panel decision required-- application. (1) 

~o malpractice claim may be filed in any court aoainst a 

health care provider before an application is made to the 
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panel and its decision is rendered. 

12) The application shall contain the following: 

(a) a state111ent in reasonable detail of the' eleDents 

of the health care provider•s conduct which are believed to 

constitute a malpractice clai•w the dates the conduct 

occurred, and the names and addresses of all physicians and 

hospitals having contact with the claimant and all 

witnesses. Any aDendments to the application .ust be filed 

not less than lit days prior to the hearing date. 

(b) a stateDent authorizing the panel to obtain access 

to all .adical and hospital records and infor.ation 

pertaining to the clai• andw for the purposes of its 

consideration of tnis •atter only• Naiving any privilege as 

to the contents of those records. Nothing in tnat statement 

may in any way be construed as Naiving that privilege for 

any other purpose or in any other context• io or out of 

court. 

Section 8. Application procedure. (1) Upon receipt of 

an application for revieNt the director or his delegate 

shall cause to be served a true copy of the application on 

the nealth care providers involved. Service shall be 

effected pursuant to the Montana rules of civil procedure. 

lf a health care provider involved chooses to retain legal 

counsel, his attorney shall inforaally enter his appearance 

with the director. 
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(2) The health ca~e p~ovider shall answe~ the 

application for revi~w and shall sub•it a statement 

autho~izing the panel to inspect all medical and hospital 

~eco~ds and information pe~taining to the application and, 

fo~ the pu~poses of such inspection only, ~aivinq any 

p~ivilege as to the contents of those ~eco~ds. Nothing in 

the stateDent waives that p~ivilege fo~ any other purpose. 

(3} In instances where applications are received 

eaploying a theory of respondeat superio~ or some other 

derivative theory of recovery, the director shall forward 

the application to the state professional societies, 

associations, or licensing boards of both the individual 

health care provider whose alleged malpractice caused the 

application to be filed and the health care provide~ named a 

respondent as e~loyer, master• or principal. 

(4) The panel director shall cooperate fully with the 

claimant in retaining a physician qualified in the field of 

medicine involved. who will consult with the clai•ant upon 

payment of a reasonable fee by the claimant. 

Section 9. Panel selection. (11 Application for review 

shall be pro•ptly transmitted by the directo~ to the 

directors of the health care provider's state professional 

society or association and the state bar, which shall each 

select three panelists within 30 days from the date of 
I 

transmittal of the application. 
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1 (2) If no state professional society or association 

2 exists or if the health care provider does not belong to 

3 such a society or association, the director shall transmit 

4 the application to the health care proviaer•s state 

5 licensing board, which shall in turn select three persons 

6 fro• the health care provider's profession, and where 

applicable, to persons specializing in the same field or 

3 discipline as the health care provider. 

9 (3) Whenever there are multiple defendants, the case 

10 against each health care provider may be reviewed by a 

11 separate panel, or at the discretion of the panel initially 

1<. appointed ot by stipulation of the parties, a single 

13 combined panel .ay review all the clai•s against all parties 

14 defendant. 

15 (4) Three panel members fro• the health care 

16 provider's profession and three panel members from the state 

11 bar shall sit in review of each case. 

ltl (5) In those cases where the theory of respondeat 

19 superior or some othe~ derivative theory of recovery is 

LO employed, two of the panel members shall be chosen from the 

Zl individual health care p~ovider•s profession and one panel 

22 111ember shall be chosen fro• the pt·ofess ion of the health 

l3 care provider named a respondent as employero mastero or 

2lt principi>l. 

25 (6) Any lleOlbe~ shall disqualify himself troll 
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consideration of any case in whicho by virtue of his 

circumstances, he feels his presence on the panel would be 

inappropriate, considering the purpose of the panel. The 

director ~ay excuse a proposed panelist from serving. 

(7) Wh~never a party .akes and files ao affidavit that 

a panel member selected pursuant to this section cannot, 

according to the belief of the party ~aking the affidavit, 

sit in review of the application with impartiality, that 

panel .ember may proceed no further. Another panel ae•ber 

•ust be selected by the health care provider•s professional 

association, state licensing board, or the state bar, as the 

case may be. A party eay 

panel ae•bers in this 

not disqualify .ore than three 

manner 

claim, and the affidavit .ust be 

prior to the date of hearing. 

in any single aalpractice 

filed at least 20 days 

Section 10. Time and place of hearing. A date, tilleo 

and place for hearing shall be fixed by the director subject 

to [section 5{6) of this act]• and pro11pt notice thereof 

shall be given to the parties involved, the attorneys, and 

the .embers of the panel. In no instance may the date set be 

more than 120 days after the trans•ittal by the director of 

the application for review unless the panel finds good cause 

exist> for extending the period. 

Section 11. Hearing procedures. (1) At the time set 

for hearing, the clai11ant submitting the case for review 
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snail be present and shall .a«e a brief introduction of his 

case, ·including a resume of the facts constituting the 

alleged professional malpractice which he is prepared to 

prove. The health care provider against who• the claim is 

brought and his attorney may be present and aay make an 

introductory statement of his case. 

(2) Both parties may call witnesses to testify before 

the panel, which witnesses shall be sworn. Medical texts, 

journals, studies. and other 

upon by either party Ray 

docu-ntary 

be offered 

evidence relied 

and admitted if 

relevant. Written statements of facts by treating health 

care providers •ay be reviewed. 

(3) The hearing will be inforRa1, and no official 

transcript aay be made. 

t.:~ke 

(41 At the conclusion of the hearing, the panel 

the case under advisement or ~ay reque5t 

•ay 

that 

additional facts, records, witnesse5, or other infor•ation 

be obtained and presented to it at a suppleRental hearing, 

which shall be set for a date and ti- certain, not longer 

than 30 days froR the date of the original hearing unless 

the attorney bringing the matter for revieM consents in 

writing to a longer period. 

(5) Any suppleMental hearing shall be held in the sa•e 

manner as the original hearing. and the parties concerned 

and their attorneys may be present. 
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(b) No panel meMber May be called to testify in any 

proceeding concerning the deliberations, discussions, 

decisions, and internal proceedings of the panel. 

111 No statement aade by any person during a hearing 

before the panel May be used as i~peachino evidence in 

court. 

(8} At least 10 days prior to the hearing, the 

director shall furnish to each panel ae•ber copies of all 

claimso briefso medical records, and other documents the 

director considers necessary. 

s~ction 12. Panel deliberations and decisions. (1) At 

or prior to the time set for the hearing, the attorney 

aeabers of the panel shall select a chair•an ~ho shall be an 

attorney and ~ho shall preside over the panel deliberations. 

The deliberations of the panel are confidential. Upon 

consideration of all the relevant material, the panel shall 

decide: 

(a) whether there is substantial 

acts complained of occurred and that 

malpractice; and 

evidence that the 

they constitute 

(b) whether there is a reasonable medical probability 

that the patient was injured thereby. 

(2) All votes of the panel on the questions for 

discussion shall be by secret ballot. The decision shall be 

by a majority vote of those voting members of the panel who 
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sat on the entire case. The decision shall be communicated 

in writing to the parties and attorneys concernea, and a 

copy thereof shall be retained in the permanent files of the 

p~nel. 

(3) The decision shall in every case be signed for the 

panel by the chairman and shall contain only the conclusions 

reached by a majority of its members and shall list the 

number of members, if any, dissentinq therefrom. The 

majority may briefly explain the reasoning and the basis for 

their decision, and the dissenters may like~ise explain the 

reason for disagreeMent. 

(4} The repnrt of the aedical review panel is not 

admissible as evidence in any action subsequently brought in 

any court of law. The copy of the report shall be sent to 

the health care provider's professional licensing board. 

(5) Panelists and witnesses are absolutely immune from 

civil liability for all communications, findings, opinions. 

and conclusions made in the course and scope of the duties 

prescribed by this act. 

(b) The panel's decision is without administrative or 

judicial authority and is not binding upon any party. The 

panel aay recommend an award, approve settlement aoreements, 

and discuss the same, all in a manner not inconsistent with 

this section, and all such approved settleaent aqree•ents 

are binding on the parties. 
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Section 13. Director rules of procedure. The 

director, in consultation with the state bar of Montana and 

subject to approval of the supreme court, is authorized to 

adopt and p~bl ish rules of procedure necessary to imple.ent 

and carry ou~ the duties of the .edical review panel. No 

rules may be adopted, however, which require a party to •ake 

a monetary pay~ent as a condition to oringinq a malpractice 

claim Defore the medical review panel. 

Section l"t. Tolling of the statute of limitations. The 

running of the applicable limitation period in a malpractice 

claim is tolled upon receipt by the director of the 

application for review and does not begin again until 30 

lJ days after the panel•s final decision is entered in the 

14 permanent files of the panel and a copy is served upon the 

1; complainant and his attorney by certified aail. 

lo Section 15. Maintenance of records. The director shall 

17 maintain records of all proceedings before the panel which 

l~ must include the nature of the act or omissions complained 

19 of, a brief summary of the evidence expressed, the decision 

20 of the panel, and any majority or dissenting opinions filed. 

21 Any records which may identify any party to the proceedings 

22 may not be made public and are not subject to subpoena, but 

23 are to be used solely for the purpose of co~pilinq 

L"t statistical data and facilitating ongoing studies of medical 

25 malpractice in Montana. 
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Section 16. Savin~ cl~use. This act 4ees not apply to 

acts of malpractice occurring prior to its effective date. 

Section 17. Severability. If a part of this act is 

invalio, all valid parts that are severable fro~ the invalid 

part remain in effect. If a part of this act is invalid in 

one or more of its applications, the part Teaains in effect 

in all valid applications that are severable fro• the 

invalid applications. 

Section lB. Effective date. This act is ef~ive upon 

its passage and approval. 

-End-
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