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1 &mg_ EILL NO. éffé 1 {3) "Professional liability insurer™ means any cCcREany

2 INTRODUCEL BY g\k&_\\\ 2 authorized to do business in Mcantana or doing business in
3 V) 3 Mobntana and offering policies of professional 1liability
L] R BILL FOR AN ACT ENTITLED: "AN ACT TOC ESTABLIISH A 4 insurance to bealth care rproviders and includes any
5 MANDATORY PRETRIAL REVIEW PANEL TC HEAR AND DETEBNINE CLAINS 5 insurance trust, Joint  underwriting association, mutual

6 FOR MEDICAL LIABILITY; TO ESTABLISH BROLRES, EROCEDOUKES, AND 6 insarer, reciprocal insurer or amy other entity c¢r person

7 FACILITIES TO IMPLEMRENT AND ACCCHPLISH THE POUEPOSE OF THE 7 offering such 1liability coverage, iancluding any state

B ACE; TO FROVIDE FOR A SCHEDOULE OF COMPENSATION ABD BENEFITS 8 insurance furnd. :

9 POR AWARDS; TO GUARANTEE THE FINANCIAL BESPONSIBILITY CF 9 Section 2. GEstablishment of panel., A pretrial review
10 HEALTH CARE PROVIDERS AND 7?0 PROVIDE THE SOUECE FOR THE 10 panel is created to review all wmedical liability claims,
1 PUBCIRG CF THE ADMIRISTRATION OF THE ACT AND THE PAYNENT CF 11 except as provided in {sectiom 5].

12 AWARDS; AND OTHERGISE AMENDING THR IESURANCE LAWS WITB 12 Section 3. Precondition tc suit. No actiocn for medical
13 RESPECT TG SOCH PANRL; PROVIDIEG A DELAYED FFFECTIVE TUTATE." 13 liability against a health care provider say be commenced in

11 14 any court of this state before the claisant has filed his
15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE CF NORIANA: 15 claim with the secretary of the panel as herein provided and
16 Section 1. Defisitioms. As used in this act, the 16 a final decision cn the claie is rendered by the panel,
7 following definitions apply: 17 unless otherwise provided herein.

18 (1) "Health care Gprovider™ means any physician 18 Sect%on 4, Tolling of statute of lisitaticns. The
19 licensed to practice medicine in the state of Montana or a 19 filing of the claim shall toll the applicable statute of
29 hospital, bospital-related facility, or long-ters care 20 limitations to and including a period of SO days fcllowing
21 facility, 21 the rendering of a final decisicno by the panel.

22 (2) "™Hedical liability®™ means liakbility arisipg cut cf 22 Section 5. Applicability of the act. The provisicmns of
23 the injury or death of any person as the result of 23 this act are not applicable tc any claim in which suit bhas
24 negligence or breach of coptract in the repndering cof 24 been filed im a district court cf this state pricr to the
25 professional services by a health care grevider. 25 effective date of this act or if the clais is subject tc a
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valid arbitration agreement allowed by law.

Section 6. Creation of rfanel — hearinq fanels ——
compensation — teras of service — method of selecticn. (1)
The pretrial review panel shall consist of 1z full-time
menbers.

{2} Six of the full-tise members of the panel shkall be
physicians licensed to practice in the state of Montana, and
six shall be attorneys licensed to practice in the state of
Bontana.

{3) The panel is divided into twc hearing panels, cne
of which shall hear and determine each claim, and each one
of which shall be composed of three attorneys and three
physicians and chaired by an attornmey.

(8) Full-time meabers of the panel are interchangeakle
betwveen the two hearing panels and shall be assigned tc a
hearing panel on a clais-by—claim basis at the direction of
the secretary.

{5} At least two attorneys and twc physicians shall be
necessary for a quorum for the transacticn of any hearing or
the rendering of any decision reguired by this act to bhe
final. »

(6) In a case involving a kealth care previder cther
than a physician, a part-time panel sember ypracticing the
same profession as involved in the claim shall sit cn the

hearing pamnel in place of a physiciam. In any case involving
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botk a physician and a health care provider other than a
physician, the representative of such cther gicfessioa shall
additionally sit on the hearing panel and shall be a
part-tiee sember.

(7) Each full-tiame member of the panel, except thcse
first appointed, shall hold cffice for 3 years and until his
successor is appointed and gqualified. Opn or before January
t, 1978, and effective cocn that date, the governor shall
appoint four members to a term of 1 year, four mesmbers tc a
term of 2 years, and four rembers tc a term of 3 vyears.
Future appointmeats to £ill expired terms cshall ke for a
period of 13 years.

(8) Appointment of attocrmey and physician nmesbers
shall be made by the governor from a list of three nominees
for each vacancy selected and ncminated by the state bar cf
montana and the Montapa medical associaticn, resgpectively.

{9) The governor shall, with regard tc any vacancy,
make his appointments from the 1lists as provided above
within 30 days focllowing the day the positicn becomes
vacant.

Section 7. Removal of panel mesbers — vacancies. {1

Any nmember of the panel may be removed ty the governcr at

any time for incompetency, neglect cf duty, sisconduoct isn

office, or other good cause, which is tc be stated in

writing in the order cf removal.
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{2) 1In the case of a vacancy in the zembershir of the

panel, +the goveramcr shall appoiot for the anexpired tera

from nominees in the sanre manner as for original

agpointments,

Section B. Compensatior c¢f the panel and =taff —

facilities for offices and hearings. (1) A1l full-tiame

meabers of the panel shall be paid a salary in the amount of

$35 an hcur, under guidelines promulgated by the secretary.

Part-time wembers shall be paid a

salary egual tc that

allowsd to meabers of the Hontana legislature while the

legislature is in session.

{2} al1ll members of the panel and its assistants are

entitled to receive their actual

and necessary expenses

while traveling on the business of the panel. EBxpencses shall

be approved by the secretary cf the papel before payaent is

made,

f{3) The panel shall appcimt a secretary and may remove

such secretary. The secretary shall administer caths,

receive claiss filed, prosulgate forms required bhereander,

issee subpoepas in connectionr with the administration of

this act, and perform all cther daties required tc fairly

and effectively administer this act.
(4) The panel, subject to
governor, may employ and fix the

clerical and other assistants as it
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{5) The vpanel shall provide itself with adequate
offices in the city of Helena, in which the records shall be
kept and its cfficial business be transacted. It shall also
provide the necessary office furniture, stationery, and
cther supplies. .

{6) Panel hearings shall be conducted in the county
wvhere the injury allegedly cccurred bat may, within the
soand discretion of the hearing panel, be held in amy other
county if the panel considers it necessary or advisable. The
county comsissioners or other governing authority shall
provide, upon the request of the secretary of the panel,
spitable facilities for any such hearing.

Section 9. TWotice — hov served. J¥otice of all
hearings, crders, determinaticns, and ©proceedings of the
hearing panels required by this act to ke served, shall be
given by certified wmail, returns receipt requested, at the
last kncown address of the perscmn to be s0 served.

Section 10, Evidence to be considered. (1) Unless
directed otherwise by the hearing panel, the evidence to be
considered by a hearing panel wust be submitted by the
respective parties in documentary form only. The evidence
may consist of medical charts, =x-rays, laboratory tests,
depositions of witnesses, and any other focrw of evidence
allovable by the hearing ranel.

{2} All parties shall be allowed to use any discovery
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procedure provided for by the MNontana rales of civil
procedure, and in the wmabbder grovided for therein.
Depositions may be introduced intc evidence withcut regard
to the availability of the witness to testify. Discovery as
to expert vwitnesses is not adaissible unless such expert
witness was in practice in the same or a sisilar ccmsunity
in the state of Montana, in the same profession, and at the
same time as the alleged incident occurred as the health
care provider whose stapdard of care is at issue.

{3) Any nmotion for relief arising cut cf the use of
such discovery procedures shall be decideéd by the chairman
of the hearing panel, who Bmay in his discretion make
reasonable lisitations on the extent and scope of disccwery.

Section 11. Heariongs and final determimations. (1} The
secretary shall, with the advice and cooperation of the
parties and the bhearing panels, fix the date and time for
all hearings om claims before a hearing panel. A final
decisicn on each claim shall be made within 126 days of the
date the claiwm is filed with the secretary, unless for gccd
cause shown, upcr crder of the chairmar cf a hearing panel,
such time is extended.

{2) If a final decision on a claim is pnot made within
10 momnths of the date the claim is filed, the jurisdicticn
of the panel on the subject matter shall termisate and the

parties may proceed in accordance with the law.
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Section 12, Law aad rules applicable — povers cf the
panel. {1) Except as provided in this act, the panel will bhe
bound by the common and statutory law and by the MNcontana
rules of civil procedure but will conduct hearimgs and sake
all deterainations as in its judgment are best adapted to
ascertain and determine the rights of the parties
expeditionsly and accurately to carry out justly the spirit
of this act.

(2) The panel may:

{a) adopt rules to «carry out the provisicne cf this
act;

{b} prescribe the Bmeans, sethcds, and practices
necessary to effectuate such provisions;

{c) approve settlement agreesents on claims of medical
liability;

{d) order physical examinations;

(e) apply to any district court baving requisite
jurisdiction to enforce the production apd examinaticn of
books, papers, and records; and

{(f) exercise all other powers and doties ccanferred
upen the panel hereafter by law or provided in this act.

{3) The panel may, upcr the applicaticn of either

party or upcen its cwn motion, appoint a disipterested and

'gualified physician or other prcfessional persom or expert

to make necessary professicnal or expert exaainatica cf the

—8-
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claimant or relevant evidertiary matter and to report in
writing in respect thereto.

(4} The panel may subpoepa any witness tc testify
pursuant to the rules appreopriate te «civil actices with
respect to parties to a contrcversy and may apply tc any
district court of this state for enfcicement of such
subpoenas.

Section 13. Votes of hearing panel, A majority vote of
those present at a hearing panel is sufficient to make any
determination. The chairsap of a hearing panel may vote oaly
tc break a tie vote of the hearing panel.

Section 14. Coapensation fer medical 1iability. The
claia shall be heard as ome for cospezsation for medical
liability. The hearing panel shall review the evidence
submitted and hear any testimony to be elicited with
reasonable dispatch and shall asake cne of the follcwing
detersinations, which deteramipaticn shall be sent to the
parties:

{1 The evidence suppcrts the coaclusion that the
defendant or defendants failed tc comgply with the
appropriate stapdaxd of care as charged in the cosplaint and
that the conduct complajined of was a sobstantial factor of
any resultant damage.

{2} The evidence supports the ccnclusien that the

defendant or defendants failed to coaply with the

—9_

&=

W @ N

11
12
13
14
15
16
17
18
19
20
21
22
23
28
25

LT 121301

apprropriate standard of care as charged in the coaplaiot Ekut
that the conduct cowplaired of was not a substantial factor
of any resultant damage.

{3} The evidence does not suprort the coanclusicn that
the defendant or éefendants failed to meet the applicable
standard of care as charged im the cosplaint.

Section 15. Award schedule for medical liability. (1)
If the detersination of the hearing pamel 1is that the
evidence supports the conclusion that the defendant or
defendants failed to coaply with the apprcpriate standard of
care as charged in the cosplaint and that the ccrnduct
complained of*vas a substantial factor of any resultant
damage, then the hearing panel shall make a final award
within the following limits as to the nature of the award
but without limit as to amount:

{a) ¥Yor death of a wmimor without dependents, the
coapensation recoverable shall be the reascnakle value of
the linop's services to his paremts or legal guardian,
during minority, less the reasonable cost of the msaintenance
of the minor, which compensation shall inure to the
exclusive benefit of the parent or guardian, plus any
reasonable medical, hospital, funeral, barial, c¢r related
expense, The sole right +to institute the claim or claims
provided for in this subsecticn is in the personal

representative of the deceased, for the exclusive benefit

—10-



=

~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

LC 1213/81

ctf:

{i}) such parent or parents or legal guardianm; and

{ii) the perscns incurrimg =such wedical, hospital,
funeral, burial, and related expense.

{b} For death of ar adult withcut dependents, the
ccepensation recoverable shall be the reascnaktle value of
all hospital, medical, c¢r other related expense plus the
reasonable ccst of funeral and burial, plus agp amcunt which
the hearing panel may detersine reasonable fc¢r the cest of
prosecuting the claim. The sole right tc institute the clais
under this sobsection is in the personal .representative of
the dJdeceased for the exclusive kenefit of those incurring
suchk expense,

{c} For the death of a sinor or adult with defendents,
the compensation teccverable wmay irclude the actual or
prespective loss of earnings for the vorking life expectancy
of such éeceased less the reascnakle cost of the sairterance
cf the deceased, plus the reasonmakle ccst of the deceased's
medical, bospital, funeral, and furial expense, flus an
anount the bhearing panel 2ay deterrvine reascnakle for the
cest ¢f prcsecuting such claim. The sole right to institute
the claim prcvided for ip this subsection is ip the ferscmal
rerresentative of the deceased dependents and for those
incurring such exgenrse.

{8) For bodily imjury to an adult <¢r =zincr nrot
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resulting in death, the hearing Fpanel may allov for any
injury or damage, general or special, allcwed by 1law,
including loss of earnings to be based cn the wcrk
expectancy of the claimant without regard to his dinjured
condition; the reascnable medical, hospital, and related
expense, past, present, and future; and pain and suffering,
past, present, and future. Provided, however, that all
damages for pain and saffering must bave a basis ipn the
evidence submitted to support the claim thereof, in a fair
ané reasonable amcunt, free from sentiment amd taking into
account the npature and exteat of the injuries and the
suffering occasioned by them, the duratiom and prospective
duration thereof, the age, health, habits, and comditicn of
the injured party before the imjury as compared with bhis
condition in consequence thereof. Future pain and

suffering may be awarded only tc the extent that there is
requisite certainty or probability that such fpain and
suffering will 1xresult fros the injury received based upon
the claimant's life expectancy in his ipjured conditicn.

{2) The compensation and benefits awarded by this act
shall be reduced by aay collateral source of compensation
benefits as provided by law.

Section 16. Paysent of awards. The hearing panel shall
crder all payments of future damages as provided by law.

Section 17. Awvard and taxing cof costs, In all

—12-
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proceedings before the hearing panels, the ccsts shall be
awarded and taxed as provided by law in ordinary cirvil
actions, with the exception that if, im the cpinicn of the
hearing panel, a claim for medical 1liability was filed
without frobable cause for the claimant to believe he was
legally entitled to relief, then the ccst shall include the
cost of defense, including a reasonable attorney's fee.

Section 18. Claias not assignable — exespt from
creditors' claims., Ho claimes for compensation under this act
may be assignmable, and all compensation awrd ciaims therefor
shall be exempt from all claims of creditors, assignees, or
subrogees.

Section 19. Desigpation of parties — Fjoinder of
parties — separate hearings. The persco filing the claim is
the claimant, and the adverse party cr gparties is the
respondent or respondents. The rules for joinder of partijes
are as ctherwise allowed by lav. The hearing panel may make
orders to prevent a party from being eabarrassed, delayed,
or put to eixpense ty the inclusicn of gparties against hias
and may crder separate hearings cor w®make other crders +tc
prevent delay or prejudice.

Section 20, PFiling and service of claies. 211l clainms
shall be filed on fores provided by the secretary. The
claimant wmust attackh +to the forms the proposed ccaplaint,

which shall be prepared and served . upon the health care
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providers named therein by the claimant, in the sase manner
and form provided by law for civil actions. The summcns
shall conform tec the requiresents c¢f the panel. The
secretary shall nctify ccncerned health care providers.

Section 21, ld&itional pleadings. All health care
providers served with a propcsed complaint shall, within 20
days from the date of service thereof, answer in the form
and manner provided by 1law for civil actions. Any hkealth
care provider who fails to sc answer is subject to liability
under the law without regard to the provisions of this act.
There may be no cther pleadings.

Section 22. Attorney fees. The amount of attormey fees
to be paid shall be included in the record of the trial and
shall be paid to the attcrney by the respondent c¢r his
insurer in addition to any award made to the claimant. If
the respondent is awarded attorney fees, the amcunt shall be
included in the record of the trial. The district ccurt in
the count; in which the claim is beard shall, at the reguest
cf any party, determine the reascnableness of each party's
attcrney fees ordered paid by the cther party. The court
shall take into consideration the following:

{1) the time and lakor reguired, the nowelty and
difficulty of the questicns involved, and the skill
requisite to perfora the legal services properlys;

{2) the 1likelihood, 1if appareant to the client, that

— 14—
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the acceptance of the particualar epplcysent wculd have
precluded cother eaplcyment by the attorney;

{3) the fee custosarily charged in the locality for
sisilar legal services;

{4) the amount invclved and the results cbtainped;

(5) the time limitations ispcsed by the client or by
other circuastances;

{6) the nature and Iength of the professional
relationship with the attcrney and client; and

{7y the experience, reputation, and ability of the
attorney perforning the services.

Section 23. Proof of financial responsibility —
jnsurance, cash or =surety bcond. (1) Eachk health care
provider subject to the terms of this act shall, within 30
days after this act takes effect, file with the secretary,
in a panner prescribed thereby, proof of fipancial
responsibility.

{2) Each health care provider, exceft as rrowided by
[section 24] shall acquire and maintain in force
professional liabilijity ipnsurance cf not less than $25G,00¢C
for each occorrence and $500,000 in the aggregate for all
claims occurring in any one gpelicy year or, as anp
alternative, qualify as a self-insurer upon making proper
applicatior and being agprrcved by the cosmissioner of

imsurance,
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{3) Self-imsurabnce subject to aprproval by the
commissioner of insurance is effected by filing with the
coBmissioner in satisfactory fora:

fay =a continued undertaking Ly the hLealth care
provider to pay any avard rendered uander this act, except as
provided by f{sectico 24], tc the first $250,C0C0 fcr each
incident ard to $500,000 in the aggregate for all claiss
occurring in any one year; and

{b) evidence that apprepriate provisior exists for
rrompt and efficient administration of all claims; and

{c) evidence that reliable financial arrangeaents,
deposits, or coasitments exist prcviding coverage
substantially egquivalent to +that affcrded by a rclicy of
insurance regquired in subsection {2) of this section for the
paysent of sedical 1liability claiass.

Section 24, Failure to provide proof of fipaacial
responsibility -~ failure or refusal to accert panel
determination, (1) & health care ¢provider is sukject to
liability under the 1laws of this state with resgect tc a
claim, without regard to the provisions of this act, except
as provided in [section 26] if he fails or refuses to:

{a) provide proof of fipmancial respconsibility as
provided in [section 23];

(k) pay the annual assessment provided feor inm [ section

26], in a manrer and amount fixed by the secretary; or

T



STATE OF MONTANA
REQUEST NO. _357-77

FISCAL NOTE -

Form BD-15 ™

I compliance with @ written request received ___ February 3 ., 19 77___, there is hereby submitted a Fiscal Note
4o . House Bill 647 __ . ... pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 647 proposes to establish a mandatory pretrial review panel to hear and determine claims for medical liability,
to. establish. rules, procedures and facilities to implement and accomplish the purpose of the act, to provide for a schedule
of compensation and benefits for awards, to guarantee the financial responsibility of health care providers and to provide the
source for the funding of the administration of the act and the payment of awards.

ASSUMPTIONS:

. Each six member review panel will hear approximately twenty medical malpractice claims per year.

. The hearing on each claim will take approximately four days on the average.

. Each panel member will spend approximately 640 hours per year hearing claims.

. The twelve-man pretrial review panel will meet as a single group at least five days a year for initial discussions, rule-making, -
and general business meetings which adds an additional 480 man hours to its workload.

BN =

~ B. The fulltime executive secretary would be classified at approximately Grade 17.
6. Two full-time legal secretaries would be required at approximately Grade 8 each.
FISCAL IMPACT: ' ' f
Revenue: Funding for the administration of this act is to be provided by an assessment to each health care provider, '
Expenditure: FYy 78 FYy 79
Personal services $325,659 $326,390
Operating expenses 67,100 - 73,450
Capital outlay _ 11,000 2,500
Additional cost of proposed legisiation $403,659 02,340

TECHNICAL NOTE:

Medical malpractice review board is' not attached to any state agency, nor does it appear to constntute the 20th department
of state government under the Executive- Reorganization Act.

4
BUDGET DIRECTOR > 6
Office of Budget and Program Planning ‘J

Date: "7 = 7-)
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Approved by Committee
on Judiciary

HOUSE BILL NOe 647

INTRODULED BY SCULLY

A BILL FOR AN ACT ENTITLED: AN ACT TO ESTABLISH A
MANDJATIORY PRETRIAL REVISW PANEL TO HEAR AMD DETERMINE CLAIKS
FUR aEDICAL  LIABILITY; T ESTABLISH RULESe PRIUCEDURESy AND
FACILITIES TO IMPLEMENT AND ACCOMPLISH THE PURPOSE OF THE
ACT;  Fd-PROVEDE-FER-A-SEHEDUEE-OF-COMPENSAFION—AND—BENEFETS
FOR-ARARD S+ - FO-SUARANTEE——FHE—— FENANETAL-——RESPENSTBILEIF¥——0OF
HEAEFH-~EARE-—-PREBVEIDERS T0_ REQUIRE PROFESSIONAL LIABILITY
LASURANCE FOR HEALTH CARE PROYIDERS: AND TO PROVIDE THE
SOURCE FIR THE FUNDING GF THE ADMINISTRATIOGN GF THE ACT AND
FHE-PAFHRENTF~BF—ANARDS ¢~ ANB-BFHERWEISE-AMENBING—FHE-—ENSURANEE
EANS—-HEFA——RESPEEF-—FB—-SUEH——PANEE]; PROVIDING A DELAYED

EFFECTIVE DATES"

5t IT EXACTED BY THE LECISLATURE OF THE STATE OF MONTANA:

Section 1. Definitionss As used in this acty the
follosing definitions apply:

{1) “Hzalth care orovider® means any physician
licensed to practice medicine in the state of Montana or a
hospitaly hospital-related facilitys or lonqg-ters care
facilitye

{2} ™Megical liability" means liability arising out of

the injury or death of any person as the result of
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neqligencz or breach of contract in the rendering of
professional services by a2 health care providers

{3) ™Professional liability insurer™ means any company
authorized to do business in Montana or doing business in
montana and offering policies of professional liability
insurance to health care providers and inciudes any
insurance trusts joint underwriting associations mutual
insurere reciprocal insurer or any other entity or person
offering such_ liability coveragey inciuding any state
insurance funde

Section 2. Establishment of panel. A pretrial review
panel is created to review all medical liabitity claimsy
except as provided‘in [section 5]«

Section 3. Precondition to suite No action for medical
liability against a health care provider may be commenced in
any court of this state before the claimant has filed his
claim Wwith the secretary of the panel as herein provided and
a final decisioen on the <claim is rendered by the panel,
unless otherwise provided hereine

section 4. Tolling of statute of limitationse The
filina of the claim shall tol) the applicable statute of
Jimitations to and including a period of 30 days followinn
the rondering of a final decisicon by the nanele

Section 5« Applicability of the acte. The provisions of

tnis act are not apolicable to any claim in which suit has
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teen filed in a district court of this state prior to the
effecrive date of this act or if the claim is subject to a
valid arbitration agreement allowed by lawe

Section 6« Lreation of panel -- hearing-—-—poneds——-
ecompensation-———-—terms-—sf-—service-———-method-of-setections
tty-Fne-pretriat-reviev-nanet-shatt-consist-of -12--fabi—tim=
menberss

t23-—-Sitx—of-the-falti-time-membera—of—the-panet-shatri-be
physicians—tHeensed—to—practice—in—the—state—of-Hontenar—and
stx~-—3nati-be-pttorneys-ticensed-to-practice—in-the-stete-of
Hontanes

t33-—-Fhe-paned-i+s-divided—into-two—hearing-panstsy——one
of—-uhtech—sheti-hear-and-determine-esch-cinimy-snd—each-one
of-which—-shaitt-be-composed-——of-—three-——attorneys——and-—three
phaysietans-and-chaired-by-en—atterneys

e r——Fodt-tine—members—of-the-panel—are—interchangeable
between——the——two——hesring-paneis—and-sheti-be—-nsst~ ned-to-na
heartag-panet-on-a-claim—by—claim-basts—at——the-dirsction—of
thne-secretarys

t5¥--At-teast-two—attorneys-and—two—phystetrans-shott-be
necessary—for—a—quorun—for—the—transaction—of-any-hearing-or
the-rendering-ef-any—decision-required-by--this--sct-~to——be
finats

fﬁ}——in—-a-—ease-+n~o+§+nq—a-hee+th—cufe—prov+der—othef

then—2-physictany-a-part—tine-panel——nember-—nracticina——the
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sane—-profession—as——invoived-in-the-—ctaim-shatt-sit-on—the
neer+ng-panet-in-plrace—of-a-physicianv—in—any-case—invoiving
both-a—-physician-and-a-heatth—care——provider—other—than—e
physieroany—the—repressntative—of-such—other-profession-sheit
additronatiy——sit——on——the——hearing—-penel——and——shett—be—a
part—tine-membery

t#——tach—fubi—time—member—of-the-panetdy——except—those
first-appointedy—sheti-hotd-office—for-3—yesrs—and-—untit-iris
suecessor-—is-appointed—and-qualifieds—on-or—before—Jdanvary
3 r—19F8r—and-ef fective-on——that——datey——the-—governor—sheti
sppeint——four—menbers—to-a-term—of-i—yesrvy-four-merbers—to-a
term-of -2-yearsy-end-four-menbers—to—-a—term—of-——3——yearsy
Fature——appointments—~to——fiti——expired-termns—shali-be-for—-a
period-of-3—yenrse

tor——Appointment-—of——attorney——and—physicion—weenbers
shaii-—-be-made—by-the—governor—-from—e—tist-of-three—nominees
for—esch-vacaney-setected-and-nominated—by—the—state-bor——of
Hontana—and-the—Nontsna-medical—associationy—respectivelys

£93-—Fhe-—qovernoer—shaltivy——with-regard—to-eny—-vacencyy
moke~his-eppointments——from——the-—-tists—es-——provided-~above
within——36—-deys-——fotiowing-—the——day—the-—position—bhecomes
vacants METHOD OF SELECTION —— HEARINGSe (1) THE PRETRIAL
BEYIEA PANEL CONSISTS OF THREE PHYSICTANS LJICENSED TO
PRACTICE IN MONYANA ANO THREE ATTORNEYS LICENSEDR 10 PRACTICE
IN MONTANAS

—ly— HB 647
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(2) Tot ATTORUEY MEMBERS SHALL BE APPOINTID BY THE
SEATE osaAR OF MUNTANA AND THE PHYSICIAN MEMBERS BY THE
HMUNTANA MEODICAL ASSUCIATION,

(3) _Id& IHREE ATTORSEY MEMBERS SHALL SELECT _ONE OF
JAEIR _NUMBER AS CHAAIRMAN QF THE PANEL.

(4) _PANEL MEMBERS _SHALL BE APPDINTED WITHIN 30 DAYS
AcicR RECEIPT BY THE RESPECTIVE ASSOCTATIONS OF A CLAIM FOR
Ac¥IEds PBANEL MEMBERS SHALL SERVE UNTIL _THE PANEL HAS
CUMMUNICATED ITS DETERMINATION TO THE PARTIES INVOLVED AND
APPROYcD _ ANY SETTLEMENT AGREEMENY OR DETERMINED THAT
SEXTLEMENT DISCUSSIONS HAVE OB SHOUID BE TERMINATED.

(5} A PANEL MEMBER SHALL _DISQUALEEY HIMSELE FROM
CONSIOcRATION OF ANY CASE I4 WHICH THE MEMBER DETERMINES HIS
PaESENCE  WOULD oF INAPPRUPRIATE. THE SECRETARY MAY EXCUSE
AN APPUINTED PANELIST FROM SERYING.

{6} _AT LEAST FWO _ATTORKEYS AND JWO  PHYSILIANS _AKRE
HECESSARY  FOR A QUORUM FOR HOLDING A HEARING OR REMDERING A
Bloial CUeCISION UNDER FHIS ACTe

Liy _IN A CASE INVOLVING A HEALTH CARE PRINVIDIK OTHER
IdaN A _ PHYSICIAN. A PANEL MEMBEK PRACTICING THe _SAME
PRUEESSTON AS INYOLYED IN YHE CLAJM SHALL SET On IHE PANEL
IN PLACE OF A PHYSICIANe IN A CASE INVOLVING A PHYSICIAN AND
A _HeALYH _ CARE PROVIDER ~ COTHER JTHAN A PHYSJICIANe A
REPAESLNTATIVE PRACTICING THE SAME PROFESSION AS THE HraAl¥d
CARE PxOVIDER INVOLYED SHALL SIT DN THE PANEL IN AOOCITION T0
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Idb. _oiX REGULAR MEABERSe SUCH ADDITIONAL MEMBER SHALL BT
APPOINTED BY THE PANEL MEMBERS.

Sectton-Fw——Removal-of-paned-members——-vacanciess——+{i}
kny-member—of-the-ponet-may-—be-removed—by-—the-—governor—--at
Bany-—tine-—for-—incompetencyr-negtect-of-dutyy-mnisconduct—in
offieey-or—other—-geod—-cansey--which—~+s—-to--be-—atoted-—-in
writing-+na-the-order—of-removals

t2y——in——the-case-of-a-vocancy-in—the—menbership-of-the
panety-the-governor-shali-sppoint——for-—the-—unexeired——tern
from-—nominees———in—--the--—same—manner——as——for—-oeriainad
appointwentss

Section 7T« Compensation of the panel and staff —
tacilities for offices and hearingse (1) A1l fudt—time
members of the panel shall be paid a salary in the amount of
$3% an houres under guidelines promulgated by the secretary.
Part-time-—-members--—shati-—-be-—-paid-—a-satary-equat-to-thas
atiowed-to—membera-of-—-the--Montoana--teaistature—-white——the
tegistature-—+s-in-sessions

(2) Al1 menbers of the panel and its assistants are
entitled to receive their actual and naecessary expenses
while traveling on the business of the panel. Experses shall
e alproved by the sacretary of the oanel before payment is
madae

{3} The panst-shatt-appoine DIRECTOR OF _TdE  AUNTANA
MZRICAL_ ASSOCIATION SHALL APPOINT AND SET THE SALARY OF a
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secretary and may remove such secretary. The secretary
snall odminister oathss receive claims fileds promulqgate
forms required hereunders issue subpoenas in connection with
the atwinistration of this acty and perform al) othar duties
required to fairly and effectively administer this actae

(4) The panety—-sudnject-—to——the--—approvat-——of— ——the
governory SECKRETARY may employ and fix thz compensation of
such clerical and other assistants as it may consider
necessarye

{5) The penet SECRETARY shall pfevide——itse+f-ﬂ+tﬁ
O5TAIN ON BEHALF OF THE PRETRIAL REYIEW PANFI adequate
offices in the city of Helenas in which the records shall be
kept and its official business be transacteds—#t AND shall
also provide the necessary office furnitures stationerys and
other supplies.

(6) Panel hearings shall be conducted in the county
winere the injury allegedly occurred but mays Within the
sound discretion of the hearinc panels be held in any other
county if the panel considers it necessary or advisables The
county <commissioners or other governing authority shall
provides upon the request of the secretary of the panel,
suitacie facilities for any such hearinne.

Section Ba Notice - how serveds Notice of all
heariniss ordersy determinationsy and proceedings »f the

heariny penets PANELs required ny this act to be serveds
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shall be given by certified maily return receipt requesteds

at th2 last known address of the person to be so served.

)

ection 9. Evidence to be considered. (1) Untess
directeo otherwise by the hearina panels the evidence to be
considered by 2 hearin~ panel must be submitted by the
respective narties in documentary form onlys The evidence
may consist of medical chartse x-raysy laboratory testssy
depositions of witnessesy and any other form of evidence
allowable by the hearinjy panels

(2) A1} parties shall be allowed to use any discovery
procedure provided for by the Montana rules of civil
procedures and in the manner provided for thereine
Depositions may be introduced into evidence without regard
to the availability of the witness to testify. Biscovery-as
to-exsert-witnesses—+s—not--sdmisstbie——untess——sueh—-expert
withess-—was——in-oractice—in—the—same-or-a—simriar—commontty
tn—the-state—of-Hontanar-in—the-same-professiony-and-at-—the
same——time——as——the--alleqed-incident—ocenrred-as—the—-heatth
carz—srovider—whose—steandard-of-care—+s—ast—issuew

(2) Any motion for relief arising out of th2 wuse of
aweh discovery procedures shall be decided by the chairman
of th: hearing paneles who may in his discretion make
rzascnable tYimitations on the extent and scope of discoverya

asction 1lie Hearincgs and final determinationss {1) The

sacretary shally with the advice and cooperation of the
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partias and the hearing pameds PANELs fix the date and time
for all hearings on ciaims before @ hearina panel. A final
decision on each claim shall be made within 120 days of the
date the claim is filed with the secretarys unless for aood
cause showns upon order of the chairman of a hearina panel,
such time is extended.

(2) 1f a final decision on @ claim is not made within
10 months of the date tne claim is fileds the jurisdiction
of the panel on the subject matter shall terminate and the
partiess may proceed in accordance with the lawe

Section lle Llaw and rules applicable — powers of the
panels {l) E£xcept as provided in this acte the panel will be
bound by the common and statutory law and by the Montana
rules of civil procedure but witd 3SHALL conduct JINEFORMAL
nearinas and make all determinations as in its judiment are
b2st adapted tc ascertain and determine tne richts of the
partiss éxpeditiously and accurately to carry out justiy the
spirit of this acte

(2) Tne penet SELRETARYs SUBJECT 10 IHE APPROYAL_OF
IdE SdrseME COURTs may:

(a) adeont rules td> carry out the provisions of this
act; AfQ

{b}) prescribe the meanss methodss and oractices
necuessary to effectuate such orovisionsts

{3)_ _TdE PANEL MAY:
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te+{A}l approve settlement agreements on claims of
medical liability;

€fd¥{8) order physical examinations;

fte¥{L} apply to any district court having requisite
jurisoiction to enforce the production and examination of
pooksy paperses and records;: and

t+3{D) exercise all other powers and duties conferred
upon the panel hereafter by law or provided in this acte

+3¥{4) The panel mays upon the application of either
party or upon its own motions appoint a disinterested and
qualified physician or other professional person or expert
to make necessary professional or expert examination of the
claimant or relevant evidentiary matter and to vreport in
writing in respect theretoe

+4#¥(2) The panal may subpoena any witness to testify
pursuant to the rules appropriate to civil actions with
raspect to carties to a controversy and may atply to any
district court of this state for enforcement of such
sSubnoanase

section 12« Votes of hearing panele. A majority vote of
those onresant at a hearing panel is sufficient to make any
deter=zination. Fhe-chatrman-of-s—hearine-ganel—may—vote-onty
co—preak-a-tie—vote-of-the-hearing-penets

Saction 13« Compensation for medical Viabilitye The

claim shall be heard as one for compensation for redical
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liabilitye {he hearing panel shall review the evidence
submitt»d and hear any testimony to be elicited with
reasonable dispatch and shall make one of the Ffollowing
determinationss which determination shall be sent to the
parties:

{l) Tne evidence supports the conclusion that the
detendant-—or—defendants RESPONDENT QR KRESPONDENIS failed to
comply with the approariate standard of care as charaged in
the complaint and that the conduct complained of was a
substentiat—factor PROXIMATE CAUSE of any resultant damage.

{(2) The evidence supports the conclusion that the
defendant-or—defendants RESPONDENT QR RESPONDENIS failed to
comply with the approoriate standard of care as charged in
the complaint but that the conduct complained of was not a
substantiat-—factor PROXIMATE CAUSE of any resultant damaqe.

(3} The evidence Jdoes not support tine conclusion that
the defendant-or—defendants RESPONDENT 2R RESPQONDENIS failed
to meet the apnlicable standard of care as charaed in the
complaint.

Section l4. Award schedote for medical liabilitys €14
If tne determination of the hearing panel is that the
evidence supports the conclusion that tne defendant——or
defendonts HKESPUNDENT QR KESPONDENTS failed to comply with
the azpropriate standard of care as charged in the complaint

and that the conduct complained of was a substantiai--factor
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of-——any-—resuttant PROXIHMATE [AUSE OF AHY damages then the
hearine panel sheti-make-ea—finat-award-within-the--foliowing
timite—as—to—the-nature-of-the-award-dtut—withovt—iimit—as—to
amounts+ MAY RECOMMEND AN AWARD AND APPROVE SETILEMENT
AGREEMENTS. ALL APPROUYED SETTLEMENT AGREEMENTS ARE FINAL AND
DENDING TN ALL PARYIES THERETOe
tay-—-For-death-—of-——a-—minor——without——dependentsy——the
compensatifon——recoverable——shati-—be-the—reasenabie-vatue—of
the-minoris-services——to-—his—parents-—-or--t+eqot-—aouardiany
during-minorityvr—tess-tne-reasonabie—cost-of-the-naintenance
of——~the-—-minorv-—whieh-—compensation——shett——rnure——to——the
exclusive-benefit—of——the-——poarent-———or——gquardiany—plues——any
reasonsbie-—medicatlr——hospitaly-—funeraivr—buriatv—or-reisted
expenses—Fhe-sote-right-to—rnatitute——the—ctsim—or--ctoims
provided———for-~—in--this-—subsection——+s-—in-—the--personat
rapresentative—of-the-decessedy—far——-the——exetusive—benefit
of+
t+¥-—such-parent-or—-perents-or-teget-quardiant-and
t+iy—the-——persons——incurring—such—medicaty-—hospriaty
funeraty-buristy-and-related—expenses
to¥--Feor—desth-of-—en—adutt——without—-denendentsy——the
compensation———recoverabte——stnti-be-the—reasonable-vatue—of
atrt-hospitaty-medicatv-or-other——retated——expense-—nlus——-the
reamsonnste——cost—of-fun=razt-and-buriaty-ples—an—amount—which

tre—honring-pansi-may-—deternine—reasoncblie—for-the-—cost-—of
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prosecuting-the-ctaime—fhe-sote—right—to-institute—the-ctaim
snder--this-—subsection—+3s-in—the-personsli—renresentacive—of
the-decensed-for-the-excivsive-benefit——of-—those-—incurring
sgeh-exnensew
tey--ror—-the-death-eof-a-minor—-or-adott-with—dependentay
the—--cenpensation——recoverablte——may-——incivde—-the—-actuni—or
prospective—toss-of-ezrnings-for—the-workina—+ife-expectancy
of-such-decensed-iess—the—reasonabie—cost—of—the-saintensnce
of-the—deceasedy-pias—the-rensonaspie—cost-of—the——decensedis
mediesty——-hospitaty——funeraty—and——-bpuriet-—expenser-plos-an
anount—the—hearing-panet-moy-determine——reasonapte——for—the
cose-~of-nrosecuting—such-cltaims—Fthe-sote-right-to-institute
the-cltaim-provided-for-in-this-subseerion-is—in—the-personat
representative—of-the-—decessed——dependents——and-—for——those
Tacurrtng-such-expenser
tay--For-—bodity-—injury-—to-—an——adutt——or--minor--not
resu+t+nq;+n-deathv—the—heer+nq--pane}--may—-a++ew——Fof——aﬂy
rafury--—or——damagey-—qeneral——eor——specisty——aliowrd-—by-Fawy
netudtna--ross——of-—earnings-—to-—be——based-—on——-the-——-work
exprectancy——of-—the-—ctaisant-—withott—resard—to—his—iniured
econditiont—the-reasonabie~—medicotvr——hospitaty——and-—retated
expenyey-—pasty-nresenty—and—futuret—and-pain—and-sufferinay
pasty-vresenty-—snd-—futurev——Providedv-—howevery——that--ati
damaces——for——potn-——and——suffering--—must—have-a-basis—in—the

evidence-submitted-to-supnort—the-ciaim-thereofy—in-—a——Ffair
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and--reasonable——omounty—free—from—sentiment-and-taking—into
Acconnt-the—natdrs——and—extent——of——the—injuriets-—end——the
suffering-—occasioned-—by-themy-the—duration—and-crospective
duration—thereofvy-the-sney—heetithy—-habitsy—and-condition——of
the-—injured-—party——before-—the—injury-na—compared—with—his
condit+on——in-—-conseqience——thereofs———--Futvre———pain-——-and
suffer+ng-—moey-—be—awarded-onty-to-the-extent--that--there——is
requisite—certainty-—or—-—probapitity-—that-—such--pain—and
suffering-witi-resvit—from-the-injury--received-—bosed--apon
the-ctaimantts—i+fe—expectancy—in-his—injured-conditions

23— Fhe—cenpensation-and—benefits-awarded-by—this—act
shati-pe-reduced-by-any-cotiaterat-——source——of-—compensation
benefits-as-provided-by—taws

Sectron—tor——Payment-—of-—ewerdss——Fhe--hearing-—-pened
shatt-order—oait-payments-of-future-damages-—as-—provided-—-by
+awy

Section—t¥s——Awvarc-——-and-——taxing--of-—costss——in--att
procesdings—befere—the-meartng-ponetsy—the——costs—shati—-be
awarded-—and-—taxed-—ss--provided——by-—taw—tn-ordinary—etvid
actionsy—with—the—exceptiron—tnat—-+fy-in—-the-opinion——of-—the
hearina——pancty——a-—claim—-for——mredicat——Itiabitrty—was—Ffited
withott—prohable-cauvse—for-ehe—etairmant-to-—belifere——he-—was
tegatiy-—entitied-to-—redtefy-thern—the-cost-shati-inctude—the
eceost-sf-defensey—inctuding—a-rensonable—attorneyis—feew

Section—t@r——€tatme-—not-——asstanabie——————exempt-———Ffrom
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ereditorst-—claimas———No--ciaims—for-compensation—under—this
act-mzy-pe-—gasianadiey——and-——ati-—conpensation——mnd——etaims
therefor--shati-—be--exemot——from——ati——-clnims-of—creditoray
assicreesy-or-subreogeess

Section 15« Designation of parties -- joinder of
partias —- separate hearinnse The person filing the claim is
the claimanty and the adverse party or parties is the
responcent or respondents. The rutes for joinder of parties
are as otherwise élioued by lawe The hearing panel may make
ofders to prevent a party from being embarrasseds delayeds
or put to expense by the inclusion of parties against him
and may order separate hearinas or make other orders to
preveat delay or prejudice.

Section 16« Filiny and service of claimse All claims
shall be filed on forms provided by the secretarys The
claimant must attach +to the forms the proposed complaint,
which snall be prepared and served upon the health care
providars named therein by the claimanty in the same manner
and fore provided by law for «civil actionse The summons
shaitl conform to the requirements of the o2nele. The
sacretary shatl notify—-concerned——heatth——core——providers
PRUYIJE ALL CONCERNED PARIIES WiTH COPIES UE THE PLEADINGS
AND _UFHER DOCUMENTS FILieD WITH THE SECRETARY AnD PROVIDE THE
RelcVANT PROGEESSIUNAL ASSOCIATIONS _WITH CJUPIES OF CLAIMS
EILED.
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Section 17« Additional pleadingss A1l healtth care
provizters served with a proposed complaint shalls within 20
days ¥from the date of service thereofs answer in the form
and manner provided by law for civil actionse. Anry health
care arovider who fails to so answer is subject to liability
under thz Yaw without regard to tha provisiops of this actae
There may be no other pleadingse

Section—22r——hkttorney-—feess———Fhe——amnount——of——atctorney
fees—te-be—paid-sheli-be—inctuded-—in-the-record-ef-the—triat
and-—shatt-—be-paid-to-the-attorney—by—the-respondent-or-nis
+nsufer—+n-aud+t+on-to—any—awe?d~mede-te-—the-—e4a+nant.—-{f
the-respondent—ty-awarded-attorney—feesy—the—amount—sneti-be
+netuded——in-the-record-of-the-triatv——Fhe-district—covrt—in
the-county-in-which—the-ctaim—is—heard-shetivy-at—the-request
of-any-martyy—determine—the—reasonadteness—of-—each-—portyts
ateorney——fees-—-ordered-—paid——by-the-other-partyefhe-coure
smatt-take—into-consideration—the—fottowings

t13—-the-time-——and-—-tabor-—requiredy——the——novetty-—and
difficutty-——of-——the——guestions——involvedy——and——the-—skitt
requisite-to—perform—the-tegat—services-—pronertys

t2f-——-tne—-tiketthoodr-if-spparent-to——the——ciienty-—thet
the-—nceceptance——of——the--particuiar——enployment——woutd-have
precinded-other—enpioyment—by—the-attorneys

$23-—the-fee-customarity-charaed—in——the-——toentity——Ffor

simiierr—teqat-servicest
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f4)-—the—-amount-involved-and-the-resucivs-obtatneds

toy-—thne-—time-—timitations—imposed-py-the-etient—or-by
other-cireumstancest

64~ ~-the——mature——and-—}enath—-—of-——-the---prefessionad
redationship—with-the-nttorney-snd-etientt—and

t+r-—the——exseriencery——raputationy——end——asitity-of-the
ateoraey-performing—tne-servitesw

Section l8. Proof-—of-—finsnecint-——responsibitity——-
+nsurancey——cash-or—sursty—beond REQUIREMENT FOR INSURANCE OR
SELF—INSURANCE. tiy-Emch-peatth-care-—provider—-subject—to—the
terms-of-this—act-shatlty—within-—30-days-efter—this-nacit-takes
effeetyv—Fite-with-the-—seeretsryy—in——s—-monner--preseribed
theresyy-proof—of-financiat-responsibitityr

t23{1l) Each health care providerv—except-as-provided
ay--fsection——243 shall acquire and maintain in force
professional liability insurance of not less than $2504000
for =zach 6ccurrence and £5004000 in the agaregate for all
claims QCCHTr T ing in any one policy year ors as an
alternativey qualify as a self-insurer upon making proper
agplicatien and being aporoved by the commissioner of
insuriInce.

¢+3¥{2)} Self-insurance subject to aaproval by the
commissioner of insurance is effected by filing with the
compissioner in satisfactory form:

(2) a continued undertaking by the health carea
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proviZer to pay any award rendered under this acty-excent-as
provided-—by——fsection—-243jvy to the first $2509000 for each
incidant and to $500,000 in the aggregate for all claims
occurring in any one yearji and

{b) evidence that appropriate provision exists for
prompt and efficient administration of alt claims; and

{c) evidence that retltiable financial arranacementss
depositse or commi tments exist providing coverage
substantially equivalent to that afforded by a policy of
insurance required in subsection {2} of this section for the
payment of medical liabitlity claimse

Section 19« Failure +¢o——-provide--proof—of-—financieot
responsibitity————Ffaidure or refusal to accept oanel
determinatione {1) A health care provider is subject to
liability under the laws of this state with respect to a
claims without recard to the provisions of this acty-exeept
as-provided-in-fasecktion-263 if he fails or refuses to:

tat--provide-—proof--of——finaneiralt--responsibitity———as
provided-in-Fseection—233¢

++¥LA) pay the annual assessment provided for in
[secticn 2621} in e manner and amount fixed by the
secretary; or

te¥y{B) #ithin 10 days of receipt of the final
determination of the panels communicate in writing to the

secretary his acceptance of the final determination of the

~18- HB 647
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panela

{(2) Any claimant who fails or refuses tos within 10
days of receipt of the final determination of the pane¥s
communicate in writing to the secretary his acceptance of
tne determination of the panel may proceed with the claim as
uther<ise allowed by the laws of this statzs without regard
to the provisions of this acty—--except--as—provided-—in
fFreceion-263.

Section-25v-—Bond—in—the—event-of-subsequent—svitv—¢34y
t-satt—dn—a-couvrt-of-competent—juriasdiction—is-aveitasbie—to
any-—party-under—the-terms—of-this—acty-the-party-—mnay—pursue
the-ctaim—after—fiting-of-the——complaint——onty-—upon——fiting
bond--+n——the——amount-—of--$2vy886y-——secured-—-by-—cash-or—its
equivatenty-with-the-cterk-of-court—in—the——-ecourt-——in-——-whieh
the-cltaim—is—fitedv-poyobie—to-the—opposing-party-or-parties
for-——zcosta-——essessedy—inetunding-witness-ond-expertsi-fes-—and
any-ether-costs—atiowed-by-towy—if-the-—party-—porsaing——the
etaim-dees—not-prevoii-in-the-final-judaments

{24——Fhe-——court——-mayy——upon——notton——of——either——of-the
partiesy—increase-the-amount—of-—the——bond--required--to——be
fitedv—tpon-motion-fited-by—the-ctaiment—and-e—determination
by--the--eourt--—after—hearing—that-the-etaimant—-is—indigenty
the-court-may-reduce—the-amount-of—the—bond-so-required-—but
may-—not-——eliminate—the-requirement—thereforv—if-the-sond-+s

not-posted-within-30-days—of-the—fiting-of-the—conplaint——or
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the-—-determination——of-—the-—court—ass-—to-a-taraer-or-smatier
bpondy-whichever—is—tatery—the-action—sheii-be-dismissed—with
prejutice—to—the—ctaimants
Section—26v——Admisaibitity—of-determination—of——hesaring
panete———fhe——determination—of-the—henrina-panel-required-—by
feection-t4i-—may-—be—admitited-into—evidence—in-any-subsequent
triots—-Howevery——ne-—-anecifre——finding-—-of——fast——or——-any
deteraination-as—to-damsges-may-be—atdniteed-into—syidence~sat
triastr——Parties—mayy—in—the—opening-statenent—eor—argusent—to
the-—cosrt—sr—juryy—camment—en—the—panelts-conctesion—tn—the~
same—nonner—as—any—other-evidence—introduced-at-——triate——Fhe
numerical-vote—of-the-panet—is-asdmissibies—FPanei-members-may
not--he-—entted-to-testify-as—+to—the-merits-of-the—ceses-Fhe
5Ufy—sho4+-be--+nstrueted——thet——the——ﬂeterminat+nn-—of——the
hearing——ponel-——reqiired——by-—fsect ton—-t4j-raises—a-rebuttet
prespaption-—in-—faver-—of-—its——conctusiony——which-~—nay--be
econtroverted-—by-——other-——evidenery——direct——er—indtrecty—but
untess-se-controverted-the—fury—+s—bound—te——find——sceording
to—the-presumptions
seetion—2¥v——Payment—of-awards—and-fundina—of-secev-—tt}
Fhe--—asninistration——of —this-—act——-shalti-—be—fonded-from-an
annost-nssessmenty-—which-shalti-be-paid-by-sach——hestth——care
providers——¥fhe——ameunt--of--assessment-—shati-——be-set-by—the
secretnryy—who-shati-—-cottect——and—~receive—the-~funds——Ffor

axclasive——use——for-—the-—purposes—stated—in—this-octy—based

—-20~ HB t&7
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upon—the-experience-ratina-—of--the—-etasstfication-—of-—the
varions——heatth——care—sroviderss—Surpius-—fundsy—+f—anyy—over
and-artcye—the—ancunt-required-for—the-annuat—-sdmintstration
of-—tre——aet-—shati-be-retained-by-the-secretary—and-dsed-to
finance-the—admintseratiron—of-this—sct—+n—succesding —yeersy
+A--~waren——event-—the——gsecretary——shatt-——reduce-——the——-annuat
assessment—in—subsequent—yearsy-commensurate—with—tae-proper
admintstratton—of—thits—acts

tey--Payment-of-att-awards—accepted-by-the-——parties——as
provides——in—-fsection-—24j-~sheti——-be—from-the-professionat
FiaprHity—insvrance-or—from—satisfaction-of-the-—undertaking
provided——for—in-Feection—23jv—Fo—the—extent-such—insurance
or-4ndertak+na-+s—rnsaffietent-to-pay-the—futi-—amount-of-the
awardy-the—batanca—shali-be-paid—from—a-fund—estantished—for
soen-defictenciesy—by—approsrietion-from—the-generat-fund-of
th+s—-states

SECTION 20. PANEL DETERMINATION NOUT_ AULMISSIdLEe  THE
DETpkp i NATION__OF TH: HEARING PANEE 15 NOT ADMISSIBLE A4S
EYIDENCE IN ANY ACTION SUBSEQUENTLY BROUGHT IiN ANY COURT _OF
LaWs _FANELISTS —MAY 43T we CALLED TL JESTIFY IN ANV ACTION
SUBSE UENTLY 3SROUGHT IN_aNY COURT QF LAW. ANO PANELISTS AND
WITNESSES  _APE__ IMMUNE _ FRGM  CIVIL LIASILITY ECOR_ALL
CUMMUNGCATIONSs FINOINGS OPINIONSe AND CONCLUSIONS MADE IN
I4E__COURSE_AND SCOPE DF THE DUTIES PRESCRIBED 3Y THIS ALT.
N0 STATEMENT MADE BY ANY PERSON DURING A HEARING SEFORE THE
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DESIGNATES BY RULEe SURPLUS FUNDS. IF ANYs OVER AND _ABOVE
IHE A4QUNT REQUIRED _FOR THE ANNUAL ADMINISTRATION OF THIS
JHE_ADMINISTRATION OF THIS ACT IN SUCCEEDING YEARSe IN WHICH
EYENT_IHE SECRETARY SHMALL REQUCE THE ANNUAL ASSESSMENT IN
SUBSEJUENT _ YEARSs _ COMMENSURATE _ WITH _ TME __PROPER
ADHINISIRATION OF THIS ACTae

(2). THE ANNUAL SURCHARGE IS5 DUE AND PAYABLE ON THE
SAME DATE AS [ICENSE FEES PAYABLE TO THE SIATE OF MONTANA
ARE_DUE.

-22- HB 647
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section 22e Conflicte The provisions of tnis act shalt
govern if a conflict arises oetween this act and other
provisions of the laws of rontanas

Section 23. Severabilitye IF a part of this act s
invalics all valid parts that are severable from the invalid
part remain in effacte If a part of this act is invalid in
one or mare of its applicationss the part remains in effect
in all wvalid applications that are severable from the
invalid applicationsa

Section 24 Fffective datee This act is effective
January ls 1978«

~End-

23— HY 5647
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HBUSE BILL NOe 647

INTRODUCED BY SCULLY

A BILL FOR AN ACT ENTITLED: AN ACT TO ESTABLISH A
MANJATORY PRETVRIAL REVIEW PANEL TC HEAR AND DETERMINE CLAIMS
FUR  MEOICAL LIARBILITY; TD ESTABLISH RULESs PROCEDURESs AND
FACILITIES TO IMPLEMENT AND ACCOMPLISH THE PURPOSE OF THE
AZT; F8-PROVIDE-FOR-A-SEHEBULE-DF—COMPENSATEON-AND-BENEFETS
FIR-ARARB ST T B-GUARANFEE——FHE— FINANEIAL—~RESPESNSTIBTLIFY—-BF
HEAEFH-—EARE-——PREVEDERS J0 REQUIRE PROFESSTIONAL EIABILITY
INSURANLE FOR HMEALTH CARE PROVIDERS: AND TO PROVIDE THE
SOURCE  FIR THE FUNDING OF THE ADMINISTRATION OF THE ACT ANE

THE-PA¥MENTF—BF—ANARDS - AND-HFHERWEISE—AMENBING—TFHE——EFNSURANEE
EANS— -WEF—~RESPEEF-—FO——SUEH-—PANEE] PROVIDING A DELAYED

EFFECTIVE DATES"™

3¢ 11 SVALTED BY THE LEGISLATURE OF THE STATE DOF MOMTANA:

Section le DJefinitionse As wused in this acty the
folloding definitions apply:

(1) "“Health care provider™ means any physician
licensed te practice medicine in the state of Montana or a
hospitals hospitali—~related facilitye or Jlona-term care
facilitys

(2) "Medical liability" wmeans liability arising out of

the injury or death of any person as the result of
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negligence or breach of contract in the vrendering of
prof;ssional services by a health care providere

{3} "Professional liability insurer®™ means any company
authorized to do business in Montana or doing business in
Mmontana and offering policies of professional liability
insurance to health care providers and includes any
insurance trusts joint wunderwriting associations mutual
insurere reciprocal insurer or any other entity or person
offering such 1liability coveragey including any state
insurance funde

Section 2. £Establishment of panel. A pretrial review
panel is created to review all medical liability claimss
except as provided in {section 5].

S5ection 3. Precondition to suite. No action for medical
liability against a health care provider may be commenced in
any court of this state before the claimant has filed his
claim with the secretary of the panel as herein provided and
a final decision on the claim is rendered by tne panel,
unless otherwise providaed herein.

Section 4. Tolling of statute of Jlimitationse The
filinn of the «claim shall toll the applicable statute of
limitaticns to and including a period of 930 days followinn
the randering of a2 final decision by the nanela

Section S5« Applicability of the acte The provisions of

tiris =ct are not apolicable to any claim in which suit has

.- HB 647



h oW N

-]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Hé 0647702

been filed in a district court of this state prior to the
effective date of this act or if the claim is subject to a
valid arbitration agreement allowed by law. '
Section 6« Creation of panel -— hearing——ponedls——-—
compensation—~————terns——of--service-—-method—of-setltectiony
t1y-Fhe-pretriat-—review-penet-sheti-consist-of-12-—FfuH—time
membersy
£2r——Six-of-the—foli-time-menbers—of-the-panel-shati-be
physicians—tHieensed-to—prectice—in—the—state—-of—MHontanay—end
six——sho+}-be—attorneys-*ieensed—to-pract+ee—in—ehe—stete—eé
Montanay
+33-—Fhe—panet—is—-divided-into-two-hearing—pansitsy——one
of-—wirich-—shati-hear-and-determine—each-cltainr-and-each—one
of-which~-shait-be-composed—of——three——attorneys-—and-—three
physictans-oand-chaired-by—an—attorneys
t4¥—-Faii—tine-members—of—the—panel-are-interchangeabie
between-—the——two-—henring—panets—and-shati-be-assined—to-o
hearing-paned-on—a—ctainby—etaim-basis—at--the—direction—of
tne-secretarys
t5r—-ht-teast-two-attorneys—and-two-physicians-sheti-be
neeessary—for—e—gquorvmfor-the—transaction—of-any—hearing-or
the—rendcf+ng—oﬁ-aﬂy—dee+sion—fequired-hy——this——aét——to——be
finats
t63—-in——a——caze—involving-a-heelth-care-provider—other

than—a-physiciony-a-poart—tine-penel—member——practicing——the

—3— HB 647
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same-—profeasion—as——involved—in-the-cltaim-shati-sit-on—the
hearing-panet—in—place—of-s-phystcions—in-any-case—inveolving
both—a-physicion—and—a—henstth—core——provider—other-—than—s
physiciony—the—representative-of-such—other—profession—shald
additionaliy——sie——on-—the——hearing——penel--end——shati—be—a
part—tise—menberw

t#r—Each—fuli—time—menber—of—the-panely——except—those
first-appointedy—sheti-holtd-office—for—3—years—and—untii—his
suceessor—-—is-appointed-and-quai-ifiede——on-or—befere-Jdanuvary
1v-1978y-end—effective—on——that—datey——the—governor—shatd
appoint—fotr-meabers—to—s—term—of-i—yesrv—four-mesbers—to-e
tera-of -2-yearsy-and—four-menbers—to—-a-—term—of —3——yeorsw
Future——eppointeents—to——fiti—expired—terns-shati-be-for—s
perirod—-of-3—yearss a

183——Appointment——of——stterney-—and--physicien—neabers
sha4+-—be—-ede-hy—the—governef—ffen-a—*ist—of—three4no-inees
for-each-vacancy—setected-and-nonineted—by—the—stote-bor—of
Hontane-and-the~Hontana—medicel —associationy—respectivelys

+3r——Fhe—qgovernor-—shativ——with-regard-to—sny-vecsncyy
make~his—appointments-—from——the—}ista-—as——provided—obove
within-—36-—days——fottowing-——the——day——the-—position—becores
vaeants METHOD OF SELECTION — HEARINGSe (1) . THE PRETRIAL
REVIEM PANEL CONSISTS OF THREE PHYSICIANS LICENSED TO
PRACTICE IN MONTANA AND THREE ATTORMEYS LICENSED TO PRACIICE
IN MONTANAS

—m HB 647
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(2) TuE ATTORUEY MEMBERS SHALL BE APPOINTED BY THE
SYATE BAR OF MUNTANA AND THE PHYSICIAN MEMBERS BY THE
HINTANA MEDICAL ASSOCIATION.

(2) _IHE THREE ATTORNEY MEMBERS SHALL SELECT ONE OF
THEIR NUMBER AS CHATIRMAN OF THE PANEL.

(4) _BANEL MEMBERS 3JHALL BE APPOINTED WITHIN 30 DAYS
AFTER RECEIPT BY JYHE RESPELTIVE ASSQCIATIONS OF A CLAIM FOR
REVIEHe PANEL _MEMBERS _SHALYL SERVE UNTIL THE PANEL_HAS
COMMUNICATED ITS OQEIERMINATION 1O YHE PARTIES INVOLVED _AND
APPROVED _ANY OSETTLEMENT ACREEMENT QOR DETERMINED THAY
SETTLEMENT OISCUSSIONS HAVE OR SHOULD BE TERKINATED.

(2) A PANEL MEMBER SHALL DISQUALIFY HIMSELF _FROM
CONSEJERATION OF ANY CASE IN WHICH THE MEMBER DETERMINES HIS
BRESENCE wWOULD BE_INAPPROPRIATEe THE SECRETARY MAY EXCUSE
AN APPUINTED PANELIST FROM SERVINGs

(6) AT LEAST THWO ATTORNEYS AND TwQ PHYSICIANS ARE
MECESSARY FOR_A QUORUM_FOR HOLDING A HEARING OR RENDERING A
EINAL DZCISION UNDER THIS ACT.

41y _IN A CASE INVOLYING A HEALTH CARE. PROUYIDER DOTHER
IdAN__A_ PHYSICIANe A PANEL MEMBER PRACIICING THE SAME
PRUEESSION AS INYOLYED IN THE CLAIM SHALL SIT ON JHE PANEL
1IN PLACE DF A PHYSICIANe IN A CASE INVOLVING A PHYSICIAN AND
A__ _HeALTH _ CARE PROYIDER ~ OTHER 1HAN A PHYSICIANe A
BEPRESENTATIVE PRACTICING THE SAMC PROFESSION AS THE HeALTH
CARE EROVIDER INYOLYED SHALL SIT ON THE PANEL IN ADDIFION TO

5= HB 647

10
11
1z
13
14
15
16
17
1o
19
20
21
22
23
24

2>

HB 0647/02

IdE_ 53X REGULAR MEMBERSe SUCH ADDITIONAL MEHMBER_SHALL BE
AEPQINTED BY THE PANEL MEMBERS.

Sectton—Fu——fRemoval-of-panet-—menbers-———vacanciesv——+{1}
Any-memver—of—the—panel-may—be—removed—by——the——govermeor——at
any-~tine-—for——incompetencyr-neglect-of-dutyr—misconduct—in
officev-or-other—goed-—cansey——which——+s-——to——bhe——stated——+n
writing-in—the-erder—of-removaile

{t2¥-——in-—the-case—of-a-vacancy-in—the—nembership-of—the
panedv—the—governor-sholi-appoint—for——the——unexpired——tern
from—--nominees——+n——the-——same—manner——-as——for—-originet
appointmentsy

Section 7. Compensation of the panel and staff —
facilities for offices and hearingse (1) All fuedd—time
members of the panel shall be paid a salary in the amount of
$35 an noure under guidelines promulgated by the secretarye
Poare—tine-—members--—shatt-——be-—paid--a-satary—equal-to-thet
atiowed-to-nembers—of-—the——Hontena——tegistature——white-—the
fegistatare—Fa—in-sessions

(2) A1l wmembers of the panel and its assistants are
entitled to receive their actual and nacessary expenses
while traveling o1 the business of the panel. Expenses shall
be adproved by the s2cretary of the nanel before payment is
madee

(3) The panet-shati—appoint DIRECTOR _0OF _THE_ MONTANA
MEDICAL ASSOCIATION _SdALL APPOINT AND SET THE SALARY OF a
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secretary and may remove sSuch secretary. The secretary
shall administer oathss receive claims fileds promulgate
forms required hereundery issue subpoenas in connectien with
the administration of this acts and perform all other duties
required to fairly and effectively administer this acte

{4) The panely~—subjeet—-—to——the——approvat—-of-——the
governery SECRETARY wmay employ and fix the compensation of
such clerical and other assistants as it may consider
necessaryes

{5} The pene}+ SECRETARY shall provide——itself-with
OBTAIN ON BEMALF OF THE PRETRIAL REVIEM PANEL adequate
offices in the city of Helenas in which the records shall be
kept and its official business be transacteds-¥t AND shall
alsp provide the necessary office furnitures stationerys and
other suppliess

(6} Panel hearings shall be conducted in the county
wnere the injury allegedly occurred but mays within the
sound discretion of the hearing panels be held in any other
county if the panel considers it necessary or advisable« The
county commissioners or other governing authority shall
provides upon the request of the secretary of tha panel,
suitable facilities for any such hearinge )

Section Be Notice - how served. WNotice of all
hearingss orderss determinationss and proceedings of the

hearing penels PANEL: required by this act to be serveds
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shall be given by certified maily return receipt requestads
at tha lTast known address of the person to be so served.

Section %« Evidence to be considereds (1) Unless
directed otherwise by the hearing panels the evidence to be
considered by a hearing panel must be submitted oy the
respective parties in documentary form onlye. The evidence
may consist of medical chartses x-rayss laboratory testss
depositions of witnessess and any other form of evidence
allowable by the hearing panels

{2} A1l parties shall be allowed to use any discovery
procedure provided for by the Montana rules of civil
procedures and in the manner provided for thereine
Depositions may be introduced into evidence without regard
to the availability of the witness to testify. biscevery—as
to—exsert-witnesses-+3-not-—admissibte——untess——such--expert
witness——was——in—-prectice—in—the—same-er—-a—sinitar-conmunity
tr—the—-stete—of —Montanay—+tn—the—same—professiony-snd-at-—the
same—-time——as——the--atteqged-incident-oceurred—as-the-healrth
ceare-provider-whose—standard-of—care—is-at—issuves

.{3) Any motion for relief Qrising out of the wuse of
suweh discovery procedures shall be decided by the chairman
of thz bhearing panels who may in his discretion make
reascnable Yimitations on the extent and scope of discoverye.

Section 10« Hearings and final determinationse. {1} The

secretary shalls with the advice and cooperation of the

g HE 647



10
11
12
13
14
15
16

17

19

z0

21

HA 0647/02

parties and the hearing panels PANEL. fix the date end time
for all hearings on claims before a hearing paneles A final
decision on each claim shall be made within 120 days of the
date +the claim is fited with the secretarys» unless for good
cause showns upon order of the chairman of a hearing panels
such time is extendeds

(2} 1f a final decision on a claim is not made within
10 months of the date the claim is fileds the jurisdiction
of the panel on the subject matter shall terminate and the
partiss may proceed in accordance with the lawe

Section 1l Law and rules applicable — powers of the
panel. (1) Except as provided in this acty the panel will be
bound by the common and statutory law and by the Montana
rules of civil procedure but wé¥d 3SHALL conduct INFORMAL
hearings and make all determinations as in its judament are
baest adapted to ascertain and determine the rights of the
parties e}peditiously and accurately to carry out justly the
spitTit »f this acte

(2) The pened SECRETARY, SUBJECT TG THE APPROVAL OF
JHE _SYPREME LQURTs may:

{a} adopt rules to carry out the provisions of this
acti AND

{b} prescribe the meansy methodss and ovractices
necessary to effectuate such provisionst,g

(3} _THE PANEL MAY:
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teY{A) approve settlement aqreements on claims of
medi;al liability;

€d¥{8) order physical examinations;

te¥{L) apply to any district court having requisite
jurisgiction to enforce the production and examination of
booksy paperss and recordsi and

+¥3{D} exercise all other powers and duties conferred
upon the panel hereafter by law or provided in this act.

1t3¥i4) The panel wmays upon the application of either
party or upon its own motions appoint a disinterested and
qualified physician or other professional person or expert
to make necessary professional or expert examination of the
claimant or relevant evidentiary matter and to report in
writing in respect theretoe. h

+4¥{5) The panel may subpoeﬁa any witness to testify
pursuant to the rules appropriate to civil actions with
respect to parties to a controversy and may apply to any
district court of this state for enforcement of such
subpoenas.

Section 12« Votes of hearing panele A majority vote of
those opresent at a hearing panel is sufficient to make any
determinatione. Fhe-chatrman-of-a—hearing-panel—-may-vote—-onty
to—break-a—tie—vote—of-the—hearing—panetw

Section 13« Compensation for medical liabilityes The

claim shall be heard as one for compensation for medical
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liabilitye The hearing panel shal)l review the evidence
submittad and hear any testimony to be elicited with
reasonable dispatch and shall wake one of the following
determinationss which determination shall be sent to the
parties:

{l) The evidence supports the conclusion that the
defendant-—or—defendants RESPONDENT DR RESPONDENIS failed to
comply with the appropriate standard of care as charged in
the complaint and that the <onduct complained of was a
substantial-—factor PROXIMATE CAUSE of any resultant da-age;

{2) The evidence supports the conclusion that the
defendent—or—defendents RESPONDENY OR RESPONDENIS failed to
comply with the appropriate standard of care as charged in
the complaint but that the conduct complained of was not a
substeanttat——Ffector PROXIHATE CAUSE of any resultant damagee

{3) The evidence does not support the conclusion that
the defendant-or-defendants RESPONDENT OR RESPONDENIS failed
to meet the applicable standard of care as charged in the
complainte.

S5ection 14« Award schedute for medical liabilitye +%¥
If the determination of the hearing panel is that the
evidence supports the conclusion that the deféndaﬂt——of
defendonts RESPONDENY QR RESPONDENTS failed to comply with
the appropriate standard of care as charged in the complaint

and that the conduct complained of was a substential——fmetor
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ef——any--resuitant PFROXIMATE CAUSE OF ANY damages then the
hearing panel shsti-meke—a-finat—-award-within-the—foitewing
raits-as—to-the-nature—of-the-award-but—without-timit-as—to
emounts+ MAY RECOMMEND AN AWARD AND APPROVE SETILEMENT
AGRCEMENTSe ALL APPROYED SETTLEMENT AGREEMENTS ARE FINAL AND
BINDING DN ALl PARTIES THERETO. .
tay-—-For-desth——of——a—-minor-—without--dependentsy——the
compensation——-receoverable——shait-—be-the-reasonabte-vatue-of
the-minoris—services~to——his—perents——or-—tegat—guardieny
during-minorttyr—tess-the—ressencsble—cost-of-the—naintenonce
of~-—the—-minery——which-——compensation—shati——+rnure——to-~the
excltusive—benefit—of——the—parent———or--guardieny—plus——any
reasonsbie——medicatv-—hospitaty——funeretv-burioty-or-retated
expenses—Fhe-seole-right—to—institote—the—clotm—or—-ciaims
provided——-for———in-——this——subsection—+s——in——the--persone?
representative-of-the-decensedy—fosr——the—exclusive—benefite
ofs
t+y——sueh-parent-or—-parents-or-}egat-quardiant-end
+Hiy-the—persons——incurring—such-——nedicaty-—hospitedy
foneraty—-burialy-and—related-expensey
ty——For-death-of—an-—aduit—without——dependentsy-—the
compensation———recoverabie——shoii-be-the-reasonabte—vatve-of
att-hospitetv-medicaty-or-other-—retoted—~-expense-—~plus——the
ressanapie——cost—of-fiunerat-and—buriaty-plus—an-aemount—which

the-hsaring-panei-say-determine—reasonabie—for-the-—cost——of
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prosecuting-the-clatrme—Fhe-sote-right-to-institute—the-ctaim
under-—thits——subseetion—t+3-in-the-personsi-representative-of
the-deceased-for—the—exciusive—pbenefit——of-—-those-—insurring
such—-expenses
tey-—+For—-the-desth-of-a-miner—or-adutt-with—dependentsy
the-—sampensation——recoverablte——may-—inctude——the-—actust-or
prospective—toss—of-earnings—for-the-working-+fe—expectancy
of-such-deceased-tess—the-reasonapie—cost—of-the—maintensnce
of-the—deceasedy—plus—the-reoronsbie-cost—of—the—deceasedis
medierty-—hospitatv-—funeraty——ond--buriel-—expensevr—plus-en
anount-the—hear ng—panet—noy-deternine——reasonable——for——the
cost-—of-prosecuting—such—ecloime—Fhe-sote-right—to—instituts
the-cltain-provided—for—in-this—adbseection-is—in—the-personal
representative-of-the-—deceased-—dependents——ond-—for-——those
TRCcHrring—such—expenser
t4r-—For-—bodity—-injury-—to——an——adutt——or—minor--not
resu%b%ng;in~deathv-the—heer+ng—-pene4‘-maf——a}}en——fof-—any
+njory-—or--damagev—-veneralt--or-—specioty——attowsrd-—by—tawy
+netgding-—toss——of-——earnings—to-—be——pared——on——the———work
expectancy——of-—the——ctaimant-—withovt-resard-to—his—injured
conditiont—the-reasonasble-—medieatvy-—hospitelty-—and-—-retated
expeniey-—pasty—nresenty-and-futturet-and-pain-and-sufferingy
pasty-nsresenty——and--futurex——-fFrovidedy-—howevery-—that--ati
dameges——for——poain——and--suffering——must—have—a—-posis—in—the

evidence—submitied—to—support—the-cltaim—theresfy—in—o——~fatr
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and-—reasonasble—amounty—free—fromsentiment—and—taking—into
aeee;at-the-natufe——and—-extent——of-~the——+njuf+es——and——the
suffering-—-occasioned-—by-themr—the-duration—and-proapective
duration—thereofy—the—agey—hneatthy—habitsr—and-condition——of
the——injured--party—before—the—injury-sa-compared-with—hia
condteion—in——consequence——thereofy———-Future-——pain—-and
suffering-moy-be—awnrded-oniy—to—the—extent——that——there——is
requistte-—certainty——or——propabitity——thet——such--pain--and
suffering-—witi-resuit~from—the-injury--received-—-based-—upon
the-ciotmant®s—Hife-expeetaney-in-his—injured-conditions
£2y——Fhe—conpensation-and-benefits—awarded—by-this—act

sheti-be-reduced—bhy-any-collteteral-—ssurce——of——compensation

- benefits-os-provided-by-tows

Section-ttv—FPayment-—of-—awardesvr—-Fhe——hearing--paned
shelti-order-sit-payments-of-fuoture—domnges——-es——provided—-by
t+awy

Section—t¥s——Award———ond---toxing-—of--costse-—In-—at¥
proceeaings-before-the-hearing-panetsy-the—-costa-—shalti--pe
awarded-—and-—taxed——as--provided—-by-——tow—in-ordinary—cividt
asctronsy-with-the-exception—that—fy—in—the-opinion-—of-—the
hearing--panety——a--clein--for--medicet-—tiabitity-wns—fided
withont-—probable—cavse—for—the—clainant—to——betieve——he——was
teqatty——entitied-to-retiefy—then—the-cost-shati-inctude—the
cost-of-defensey—inctuding-a-reasonable—attorneyis—feew

S5ectton—t8s—-€taims--not—oassignabte——-—- exemat——from

e H8 647
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ereditorst——claimss———No——ciaims—for—compensation—ander—-this
act-may-be——assignabley-—and--ati-—compensstion--ond--cinins
therefor—-shatt-——be——exempt——From—oli——cinins-of-creditorsy
essigneesy—or—subrogeess

Section 15 Designation of parties -- joinder of
partias -— separate hearingse The person filing the claim is
the claimants and the adverse party or partias is the
responcent or respondentse The rules for joinder of parties
are as otherwise allowed by 1awe The hearing panel may make
orders to prevent a party from being embarrassed, delayed;
or put to expense by the inclusion of parties against him
and may order separate hearings or make other orders to
prevent delay or prejudice.

Section 16« Filing and service of claimse AVl claims
shall be filed on forms provided by the secretarye The
claimant must attach to the forms the proposed complaint,
which snall be prepared and served upon the health care
providers named therein by the claimanty in the same manner
and form provided by law for civil actionse The susmons
shall conform to the requirements of the opanel. The
secretary shall notify--concerned——henlth—care—providers
ERD!IQE._ALL__QENQEENED_EABIIES_HIIH_EQEIES_QE_IHE;ELEAEI&QS
AND_QIHER DOCUMENTS FILED WITH THE SECRETARY AND PROVIDE THE
BELCVANE PROFESSIONAL ASSOCIATIONS WITH COPIES OFE CLAIMS
E1LED.
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Section 17« Additional pleadings. A1l health care
providers served with a proposed complaint shalle within 20
days from the date of service thereofs answer in the form
and manner provided by law for civil actionse Any health
care Jrovider who fails to so answer is subject to liaoility
under the law without regard to the provisions of this acte
There may be no other pleadingsae

Section—22wv——Attorney-feesv———Fhe-—amount——of--attorney
fees—to-be-paid—shnii-be—included—in-the—record-of-the—-triat
and-—shalti-—-be-paid-to—the-atterney-by—the—-respondent-or—his
+nsurer-in—eddition—to-any—saward-made—to——the——clnizants——if
the-respondent-is-awerded-asttorney—-feesy—the—-amount-sheaii-be
inciuded——in-the—record-of-the—triatv——Fhe—district—court—in
the;eountr-in—uh+eh—the-e%eim—+s—heﬂfd—9he++v-at—the—fequest
of-any-partyy—determine—the-reasonabteness-of-—sach-——partyts
attorney-—fees--ordered-—-patd--by-the-other—partys—Ffhe-court
shatit-take-into-consideration-the—foltowings

ti1——the—time——and-—tabor——requiredy-—the——novetty——and
difficatty———of~——the——questions——involvedy——and-—the——skiit
requistte—to-perform-the—tega¥-services-properiys

£2y——the—tikelihoody —if-apparent—to——the-—ctienty——that
the--necceptance——of—the——porticuiar——enptoyment——would-have
precivded-other—-employment—-by-the—attorneyst

2 4—-the-fee-custonarity-eharged-in——the—tocality—Ffor

simiter-tegal-servicessy
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te¥y-——the—omocunt—involred—and-the—reantcs—obiaineds

+53-—the—tine——}imrtations—imposed—by-the—ciient-or-by
other-ecircunstancest

t63——the—~-nmature——and-—tength-——of——the——-professional
retationship—with—-the-attorney—and-etients-ond

tF3-—the——exseriencey——reputationy——and-—abitity-of—the
attorney-performing-the—servitesw

Section 18« Preef-—of-—fineneioi-——responsititity——
+hsgrancey——cosh-or—surety—bond REQUIREMENT FOR INSURANCE OR
SELF-INSURANCE. +it-Each-health—coare-provider-subject—to—the
teras-of-this-act-shativ—within—30-deys-after—this—act—teokes
effecty—fite—with—the-—secretoryy—in--a-—-panner—-prescrived
therenyry—proof—of—financiat-responsibititys

+2¥111 Each health care providery-exeept-as—provided
by——fFsection——243§ shall acquire and mwaintain in force
professional liability insurance of not less than %250, 000
for each Bccurrence and $500+000 in the aggregate for all
claims oCccurring in any one policy year ore as an
alternatives qualify as a self-insurer upon making proper
application and being approved by the commissioner of
insurances

€33L2) Self-insurance subject to approval by the
commissioner of insurance is effected by filing with the
commissioner in satisfactory forms:

{3) a continued undertaking by the health care
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provider to pay any award rendered under this acty-exeept-as
prev;ded—-by——fseetion-~2§iv to the first $250,000 for each
incident and to $500,000 in the aggregate for all claims
occurring in any one year; and

{b) evidence that appropriate provision exists for
prompt and efficient administration of all claiwms; and

{c) evidence that reliable financial arrangementssy
depositss or commi tments exist providing coverage
substantially equivalent to that afforded by a policy of
insurance required in subsection {2) of this section for the
payment of medical 1liability claims.

Section 19. Failure to—provide-——proof—of-—financial
responsibitity———-—Ffaiture or refusal +to accept panel
determination. (1) A health care provider Is subject to
liability under the laws of this state with respect to a
claimy without regard to the provisions of this acty—except
as—-provided—in—fsectiton-269 if he fails or refuses to:

tat--provide-——proof--of——finaneiat--responsinitity-——-ns
provided-in-fsectiton-233¢

t+8¥(A) pay the annual assessment provided for in
[section 26211s in a manner and amount fixed by the
secretary; or

te¥{8) within 10 days of receipt of the final
determination of the panels communicate in writing to the

secretary his acceptance of the final determination of the
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panele.

{Z2) Any claimant who fails or refuses tos within 10
days of receipt of the final determination of the panels
communicate in writing to the secretary his acceptance of
the determination of the panel may proceed with the claim as
otherwise allowed by the laws of this states without regard
to the provisions of this acty--exeept—-as-—provided-—in
Feceion-263.

Seetion-25s—Bond—in-the—event-of-subsequent-stitv—fiy
if—su+t—+n—a-eeuft-of—eenpetent—juf+sﬂ+et+oa—+s—evai+0b+e-t$
any-—party-under-the—terms—of-this-acty—the—party-may-porsue
the-etain-after—fiting—of-the-—compiaint——onty-—upon-—Fiting
bond-—in——the-——amount-—of--$2y8668y——secured--by-——cosh-or—its
equivatenty—with-the-clerk-of-court—in—the——court—in—whieh
the-elatm~ia—fitedvr-payabie—to-the—opposing-party-or—oarties
for-—costs——assessedy—inctuding-witness-and-experts’—fee—and
any—other-costs-attowed-by-towy—if—the——party——pursting-——the
etoim—does-not-preveii-in—-the—Final-—judgments

2y —Fhe—court-—mayy——upon-—notion-—-of——either——of—the
partiesy—inerense-the-amotunt—of-——the-—bond-—-required--to——be
fiteds—tpon-motion—fited-by-the-ctnimant—-and-a-determination
by——the-—eeurt——after-heef+ng—thet—the—e+a+mant—is;inﬂ+gentv
the—eeurt—mav—feﬂuee—tﬁe—anount—of-the~hend—so-requireﬁ-—but
mpy-—nat-—etiwinate-the—requirement—therefors—if-the-bend-+s

not—-posted-within-36-days-of—the—-fiting-of-the—complaint—-or
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the-—determination--of--the-—court-as—to-a—targer—oer—smatier
bondy-whichever—is—tatery-the-action-shatt-be-dismissed-with
prejutice-to—theée—ctotrmants
Seetion-26v——hdmissibitity—of-determination—of—henring
panets——-Fhe-—determimation-of-the-heosring-panet—required-by
feection—14i-—may-be-admitted-—into-evidence—in—any—subsequent
triater—-Howevery——no-—specific——Ffinding—of-~fact—-or-——any
determinatton-ns—to-damages—moy—be—admitted-into-evidence-at
triate—-Parties-mayr—in—the-onening stetement-or-argurent—to
the-—court-or—juryr—comment-on—the-paneits—ceonctusion—in-—the
same—-nanner—as-any-cther—evidence—introduced-st-—triats—-Fhe
noeericad-vote—of-the-panet-is-admissibler—fanei—menbers-nay
not--be-—catied-to-testify—as—to—the-merita-of-the-cases-Fhe
Jury-shali—be—instructed——that—the——determination-——of——the
nearine——penel——required-——by-—-fsection—tej-rarses—e-rebottal
presumption—in—-favor—eof-—its—eonelusionvy——which—aay——be
controverted-—by——other—evidencey——direct—or—indirecty—but
dntess—so-controverted—the—fury—is—bound—to-—find——acecerding
to—the-presumptions
SeetiontFv—Paynent-cf-awerds-end—fundina-of-sctw——{tt}
Fhe-—adainistretion——of-—this——esct—-shati-—be—funded-from—an
anndal-sssessmenty-which-shati—be-—paid—by-cach——health—-ceore
pfovieef.——¥he——aneunt——éf—-assessment——she+}-—be~eet—by-the
secretaryy-who—shati—-cottect—and--receive——the-—-funds—Ffor

excltosive-—use——~for-—the--purposes-stated-in-this-scty-based
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upon-the—expertence-rating——of ——the-—ctassification——of——the
varioss-—heatth-—care-providerss-Sorptus—fundsy-if-anyr—over
and-aneve-the—anount-reguired-for—the—anngat——asdmintstration
of-—the——act—-shalli-be-retained—by-the-secretary-and-used—to
finance-the-adninistration—of-this—act-in-suaceceeding-—yenarsy
in——wairch-—event——-the——secretary—-sheii--reduce——the——annuad
assesament—in-subsequent-yearsy-conamensurate—with—the-proper
sdministration—of-this-sety

t24—~Poyment-of—-ati-awards-eeccepted-by-the——parties—as
provided-—in——fsection——243-—shelt—-be-from-the-professional
tiabitity-—itnsurance-or-frem—satisfaction-of —the-—underteking
provided——for-——in-fsection—23jv—Fo—the-extent-such—insurance
ar-undertaking-ts—insuffieient-to-pay-the-fulrt-amount-of—the
awsrdr-the-batance—sheit-be-paid—from—a—fund—estabiished—for
suen-deficienciesy—by-appronriation-fromthe—generat-fund-of
thts-states

SECIION 20, PANEL DETERMINATION NOT AUMISSIBLE. _ THE
DETERSINATION. DF  THE HEARING PANEL 15 0T ADMISSIBLE AS
EVIDENCE IN ANY ACTION SUBSEQUENTLY BROUGHT IN ANY COURT _DF
LANWe _rANELISTS _MaY NOT BE CALLED TGO TESTIFY IN ANY ACTION
SUBSEJUENTLY DBROUGHT IN ANY COURT OF LAWs ANMD PANELISTS _AND
WITNESSES __ARE__IMMUNE  FROM__ CIVIL LIADYLETY FOR__ALL
LOBMUNICATIONSs FINDINGS. OPINIONSe AND CONCLUSIONS MADE N
IHE_ (OURSE_ AND SCOPE QF THE DUTIES PRESCRIBED DY THIS ACTae
NO_STATEMENT MADE BY ANY PERSON DURING A HEARING BEFORE_THE
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Section 22« Conflicte The provisions of this act shall
govarn if a conflict arises between this act and other
provisions of the laws of Montanae

Section 23. Severability. If a part of this act is
invalidy all valid parts that are severable from the invalid
part remain in effecte If a part of this act is invalid in
one or more of its applicationss the part remains in effect
in all wvalid applications that are severable from the
invalid applicatioﬁs.

Section 24. Effective date. This act is effectivé
January ls 1978.

~End-

-23- HA 647



April 2, 1977

STANDING COMMITTEE REPORT
Senate Committee on Judiciary

That House Bill No. 647 be amended as follows:

1. Amend title, lines 5 through 12.
Following: "PANEL"

Strike: 1lines 5 through 12 in their entirety
Insert: "FOR MEDICAL MALPRACTICE CLAIMS"

2. Amend title, line 14.
Following: "PROVIDIWNG"
Strike: " A DELAYED"
Insert: "AN IMMEDIATE"

3. Amend page 1, line 18, through page 23, line 11.
Following: 1line 17

Strike: all of the bill following the enacting clause
Insert: (see attached)

"section le Short titlees 1his act may be cited as the
bMmontona Medical Malpractice Panel Act".

section 2« Purposes The purpose of this act is to
preveat where possible the filino in court of actions
11ainst health care providers and their eaployees for
profressional liavpility in situations where the facts do not
permit at least a reasonable inference of maloractice and to
make  possible  the fair  and equitable disposition of such
claims against heelth care providers as  2re or reasonably
may be well foundede.

saoction 3. Definitions. As used in this acty the
following definitions apnly:

(L) “"Health care providerY maeans a ophysician licensed
to oractice medicine in Montana or a hospitals
nospital-related facilityy or lona—term care facilitye

(2) "Malpractice claim"™ means any claim or potential
claim aaainst a health care provider for megical treatmenty
1ack ~t medical treatmenty or other alleged departure from
accepted standards of health care which proximatelv results
in damage to the patienty whether the opatient's claim or
potential claiwm sounds in tort or contracty and includes but
is not limited to allegations of battery or wronaoful deathe

(3) “panel" means the Montana medical malpractice
panel provided for in [section 4].

S2CLion 4e Montana medical maluractice paneles (1) The
Montana medical malpractice panel 15 created. The panel is
attacned to the Montina sunreme court for administrative
purvoses onlysy except that #2A-104(2) does not apnlys. The
panel  shall review all malpractice claims or potential
claims anainst health care providers covered by this acty
except those claims subject to a vaelid arbitrotion agreement
allowed by law or upon which suit has been filed prior to
the eitactive date of this act.
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(¢) Those eligible to sit on the panel are health care
providers licensed pursuant to Montana law and residing in
Montana and the members of the state bar of Montanas.

(3) L(laimants shatl submit a Case tor the
consiveration of tha panel prior to tiling a complaint in
any uistrict court or other court sitting in Montana by
addressing an applicationy in writinus signed by the patient
or his attorneyy to the director of the pan=le.

(4) The director ot the panel snell be appointed by
the executive diractor of the Montana medical associations
subject to the approval of the chier justice of the Montana
suprene courte The director shall serve at the pleasure of,
and the director®s salary shall be set hys the executive
diro- cor  of the Montana medical asscciations subject to the
approval of the chief justices

huction Se Compensation of the nanel and staff --
facilities for offices and hearinagse (1) All members of the
panel shall be paid a salary in the amount of %40 an hours
under ouidel ines promulaated by the Montana supreme courtes

(¢) AY)l members ot the panely the directors and his
statt are entitled to travel expenses incurred while on  the
business of the panely as orovided in %9-538y H9—-539y and
29-80ly Dut sucihh expenscs shall be approved by the drircctor
pefore paymaent is mades

{3) The panel myy provide for the administration of
oathsy the receipt of Jlaims fileds the promulgation  of
forms required by this aclty the issuance of subpoenas in

connection with tne administration ot this acts and the
pertormance  obf all otner  acts requir2g toe fairly and
effectively administer this acte

(4) The directors subject to the approval of the chiet
justices may employ and tix the coapensation for clerical
ana other assistants as he considers necessarye

() The panel shall maintain adequate officess in
whicn its records shall be kept and its official  business
transactede.

{6) Poanel hearings may be held in any county the panel
consigers necessary or Ardvisables The county comrissioners
or ocner qgoverning authority shall provides upon request of
the agirector of the panels suitable facilities tor any such
hearinie

s5action be Funding ot acts (1) There 1S created A
pretriaol review fund to be Aadministercd by the director
exclusively tfor the nurposes stated in this acte The fund
and any income from it shall be held in trusts deposited in
an accounty and invested and reinvested by the director with
the 2rior appreoval of the director of tha Montana medical
associationes 1he fund may not become A part of or ravert to
the qgeneral fund of this state but shall he open to auditing
by the leqgislative auditor. :

(2) To create the funds an annual surcharce shall be
levied on all health care proviaderse IThe amount of the
assessmwent shall be set by the directors who shall allocate
a projected cost among health care providers on a per capita
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basise the director may provide a ditterent allocation upon
approval by the supreme courte Surplus fundsy if anye over
and avove the amount required for the annual administration
of the act shall be retained by the director and used to
tinance the administration of this act in succeeding yearssy
n which event the director shall reduce the annual
assessment in subsequent yearss commensurate with the proper
administratiaon of thnis acta

{(3) Tne annual surcharae for 1977 shall be naid on or
pefore  Seprember 1ly 1777y anc annually thereafter on or
before tihe date pnysicians® annual registration fees are due
uhaer bo=1042« The director has the same powers and duties
in connection with the collection of and failure to pay the
annual surcharge as the department of protessional and
occupdational licensing has under 66—1044 in connection with
physicians® annual reqgistration feess

section fTe Fanel decision requirec —— applicationa (1)
No salpractice claim may be filed in any court aaainst a
heatth care provider before an application is made to the
pancl and its decision iy rendereda.

(4) The avplication shall contain the following:

(a) a statement in reasonable detail of the elements
of tne health care provider's conduct which are believed to
constiture a malpractice claimy the dates tne conduct
occurrady and the nomes and addresses of all physicians and
hospitals having contact with the claimant and all
withessease Any amendments to the appiication must be filed
not lass thon 14 doys prior to the hearing date.

(b) o statement authorizing the panel to obtain access
to 4ll medical and hospital rocords and intormation
paertaininig to the «claim ands for the purposes of its
consideration of this matter onlys waiving any privilege as
tuo the contents of those recordse Nothing in that statement

may in any way be construed as waivina that privilege for
eny othwer purpose or in any other contexty in or out of
courte

saction e Application procedures (1) Upon receipt of
an application tor reviewy the director or his delegate
shall cause to be served a true copy of the application on
tne noalth care nroviders involvedes Service shall be
eftected pursuant to the Montana rules of civil procedures
It a health care provider involved chooses to retain legal
counsala  his attorney shall informally enter his appearance
with the directore.

(¢) The health care nprovider shall Answer the
application tor review and  shall  submit a statement
autnorizing the panel to inspect all  medical and hospital
records Aand information pertaining to the application ands
tor the purposes of such inspection onlys wWaivina any
privilege as  to  the contents of those recordse Nothina in
the statement waives that privileae for any other purposes

{(3) 1In instances where applications are received
emploving & theory of respondeat superior or some other
derivative theory ot recoveryy the director shall forward
the application to the state professional societiesy
associationsy or licensina boards of both the individual
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health care provider whose alleqed malpractice caused the
application to be filed and the health9%Fovider named a
respondent as employery mastery or vrincipale

{4) The panel director shall cooperate fully with the
claimant in retaining a physician cualitied in the field of
medicine involvedsy who will consult with the claitmant upon
payment of a reasonable fee by the claimanta.

Section Ys Fonel selectione (1) Application ror review
shall be promptly transmitted by the director to the
directurs of the health care provider®s stote protessional
society or association and the state bare which shall each
select three panelists within 30 days from the date of
transmittal ot the applicationa. .

() If no state professional society or association
exists or if the nealth care provider dJdoes not belong to
such a society or associationy the director shall transmit
the application to the health care provider's state
licensing boaras which shatl in turn select three persons
from tne health care provider®s professiony and where
applicabley to persons specializina in the same field or
agiscipline as tne health care providera

(3) Whenever there are multiple defoendantsy the case
aqgainst each health care provider may be reviewed by a
separate panely or at the discretion of th2 panel initially
appointzd  or by stipulation or the partiess a4 single
combined panel may review all the claims aqgainst 2ll porties
gefendantas

(4) Inree nanel members  trom the health care
providcer*s profession and thrz»e panel moembers from the state
bar snall sit in review of each casce

(») 1n those cases where the theory of respondeat
superior or some other derivative theory of recovery is
eaployedy two of the panel members shall he chosen from the
indiviaual health care provider®'s profession ana one panel
member shall be chosen from the protession of the health
carve provider named a respondent as employersy masters or
principale

_ & any  case  an whichy Dby virtue  of his
?Agggrgif?gizv hsngg?zs his presence on the panel would _be
director nay JXCng f»erlnn the purpose of the panels lhe

2 se a proposed pancelist from SEervinee

~ {f) Whenever a party makes and files 2n affidavit that
i e o
Sit in review of the application with  meartieisen Covpey
panel mémber ma ) rgéipéca .?n here amopartialitys that
must Le éeleéted ; zhe gé'lgz Urtherf enot?er penel m@mber
'ssociétion stateyli ‘ 'd t iare provider®s professional
zase oy ;e.' : naﬁ:HSIHQ oardy or the state bary as the

: ) PArty  may not disquality more than three
pdngl members in this manner in  any single malpractice
c]gum' and the aoffidavit wmust be filed at least 20 days
prior to the date of hearinqge.
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Section 10« Time and place of hearinqge A datey times
and place tor hearing shall be fixed by the director subject
to [section 5(6) ot this act]s ana prompt notice thereof
snall be niven to the parties involvedy the attorneyss and
tne members ot the panel. In no instance may the date set be
more tnan 120 days after the transmittal by the director of
the anplication for review unless the panel finds good cause
exists for extendinqg the periode.

Saction lle Hearing procedurese (1) At the time set
for hearinay the claimant submitting the case for review
snall be present and shall make a brief introduction of his
casey including a resume of the facts constituting the
alleged professional malpractice which he is prepared to
proves 1lhe health care provider against whom the claim is
brought and his attorney may be present and may make an
introductory statement of his casee

(¢) ©doth parties may call witnesses to testify bhefore
the panely which witnesses shall he sworne Medical textsy
journalsy studiesy and other documentary evidence relied
unon by either party may be offered and admitted i f
relevantes Written statements of facts by treatina health
care providers may be reviewed.

(3) The hearinag will be informalsy and no official
transcript may be madee

(#)y At the conclusinn of the hearings the panel may
take tne case under advisement or may request that
aaditional factsy recordse witnessesy or other information
be obtained and presentzd to it at a supplemental hearinge
Aanich shall be set for a2 date and tiwme certainy not longer
than 30 days from the date ot the original hearing unless
the ottorney brinaing the matter tor review consents in
writing to a lonaer poeriode

{5) Any supplemantal hearing shall be held in the same
manner as the orianinal hearingy and the parties concerned
and tneir attorneys may be presente

() No panel member may be called to testify in any
proceeding concerning the delibarationsy discussionsye
dgecisionsy and internal proceedings of the panela.

{7) No statement made by any person during a hearina
before the panel mey ba used as impeaching evidence in
courte.

() At least 10 days prior to the hearings the
director shall furnish to each panel member conies of all
claimsy Driefsy medical recordsy and other documents the

director considers necess 'ryes

section l2e Panel deliberations and decisionses (1) At
or prior to the time set for the hearings the attorney
members of the panel shall select a chairman who shall be an
attorney and who shall preside over the panal deliberationss
ine deliberations of the panel are confidentiale Upon
consideration of all the relevant materials the panel shall
decide:

{3) whether there is substantial evidence that the
acts complained of occurred and that they constitute

malpractice; and
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(b) whnether there is a reasonable medical probability
that the patient was injured thercbya

(2) All votes of the panel on the questicns for
discussion shall be by secret ballot. The decision shall be
by a majority vote ot those voting members of the panel who
sat on the entire caseas. The decision shall be communicated
in writing to the parties and attorneys concerneds and a
copy thereof shall be retained in the permanent files of the
panela : ‘

{(3) 7The decision shall in every case be signed for the
panel by the chairman and shall contain only the conclusions
reached by a majority of its members and snall 1list the
nunber of membeise if  anys dissenting therefrome The
majo, .ty may briefly explain the reasoning and the basis for
tneir decisiony and the dissenters may likewise explain the
reason tor disagreemente.

{#) The report of the medical review panel is not
admissible as evidence  in any action subseguently brought in
any court of lawe The copy of the report shall be sent to
the health care provider?s orofessional licensing boarde

{5) Panelists and witnesses are absolutely immune from
civil liability for all communicationss findingss opinionsy
and conclusions made in the course and scope of the duties
prescribed by this acte :

(6) The panel's decision is withcut administrative or
judicial authority and is not binding upron any partye. The
panel may recommend an award) approve sattlement 2qgreementsy
and tiscuss the sames a1l in a manner not inconsistent with
this sectiony and all such approved settlement agreements
are binding on the parties.

Section 13« ODirector - rules of procedurce fhe
directors in consultation with the s:ate bar of Montana and
subject to approval of the supreme courts is authorized to
adopt and publish rules of procedure necessary to implement
and carry out the duties of the medical review paneles No
rules may be adopteds howevers which requira2 a party to make
a4 monetary payment as a condition to brinaing a malpractice
claim before the medical review panel.

Section 14 Tolling of the statute of limitationss The
Junning of the applicable limitation period in a malpractice
cltaim s tolled upon receipt by the director of the
application fer review and does not beain again until 30
days after the panel®s final decision is entered in the
permnanent files of the panel and a copy is served upon the
cunplainant and his attorney by certified maila

Section 1%« Maintenance of recordse The director shall
maintain records of all proceedings before the panel which
must include the nature of the act or omissions complained
ofy 4 brief summary of the evidence expressedy the decision

panely and any majority or dissenting opinions filede
ords which may identity any party to the proceedings
ot be made public and are not subject to subpoenas but
4 be wused solely tor the purpose of compiling
statistical data and facilitating ongoing studies of medical
malpractice in Montanae
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Section 16« Savina clauses. This act does not apply to
acts of malpractice occurrinng prior to its effective datee

Section 17« Severabilitye If a part of this act s
invalids all valid parts that are severable from the invalid
part remain in effecte If a part of this act is invalid in
one or more of its applicationss the part remains in effect
in all wvalid applications that are severable from the
invalid applicationse

Section l8e £Effective date. This act is effective
upon its passaqge and approvale "
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HOUSE BILL NOe 647

INTRODUCED BY SCULLY

A BILL FOR AN ACT ENTITLED: *AN ACT TO ESTABLISH A
MANDATORY PRETRIAL REVIEW PANEL FO-HEAR—ANO—DEFERMENE—ELAENS
FOR-—HEBFEAL~—L FABIEEF¥1—FO—ESFABLE SH-RULES vy~ PROCEDURES v—AND
FAEEEEFEES—FO—FHPEENENF— ANB—ACEBMPL ESH-FHE-—PURPESE——BF ——FHE
AEF4-—FO-PROVIDE—FER—A—SEHEDULE—OF —CANPENSATION—AND—BENEFEFS
FOR-ANARDS+—F 8- GUARANFEE -~ FHE—— FENANE FAE——RESPENSEDFLEFY—EF
HEALHH-—EARE--PROVEDERS  F-—REQUINE-—PROFESSIONAL-LIABTLIEY
ENSURANEE-FER-HEALTH-EARE--CROVIDERST ANB-—FO——PROVEDE-—FHE
SBUREE-—F BR—FHE—FUNDENG—~OF —FHE-ABMENESTRATFON—OF —FHE-AET—ANB
FHE-PAYMENT—BF— AHARDS 1 —ANB—OTHERWE S E- ANENDENG—FHE——ENSURANEE
EANS— WEFH-~RESPEEF——FB-—SHEH-—PANEE FOR MEQICAL MALPRACTIGE
CLAIMS; PROVIDING A—BELAYES AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Refer to Third Reading Bill

(Strike everything after enacting clause and insert:}
Section la Short titlees This act way be cited as the
*Montana Medical dalpractice Panel Act™.
Section 2« Purposees The purpose of this act is to
prevent where possible the filing in court of actions
against health care pnroviders and their employees for

professional liability in situations where the facts do not
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permit at least a reasonable inference of malpractice and to
make 'possible the fair and equitable disposition of such
claims against health care previders as are or réasonab]y
may be well founded.

Section 3. Definitionse As used in this acts the
following definitions apply:

{1} ™“Health care provider®” means a physician licensed
to practice medicine in Montana or a hospital,
hospital-related facilitys or long-term care facility.

{2) ™Halpractice claim™ means any claim or potential
claim against a health care provider for medical treatments
lack of wmedical treatments or other alleged departure from
accepted standards of health care which proximately results
in damage to the patienty whether the patient's claim or
potential claim sounds in tort or contracty and includes but
is not limited to allegations of battery or wrongful deathes

{3) "Panel™ means the Montana wedical malpractice
panel provided for in [section 4].

Section 4« Montana medical malpractice panel. (1) The
Montana medical malpractice panel is createde. The panel is
attached to the Montana supreme court for administrative
purposes onlys except that 82A-108{(2) does not applye. The
panel shall review all wmalpractice claims or potential
claims against health care providers covered by this actse

except those claims subject to a valid arbitration agreement

-2- HB 647
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allowed by 1law or upon which suit has been filed prior to
the effective date of this acte.

(2} Those eligible to sit on the panel are health care
providers licensed pursuant to Montana law and residing in
fdontana and the members of the state bar of Montana.

(3 Claimants shall submit a case for the
consideration of the panel prior to filing a complaint in
any district court or other court sitting in Montana by
addressing an applications in writings signed by the patient
or his attorneysy to the director of the panele

(4} The director of the panel shall be appointed by
the executive direcéor of the Hontana medical associations
subject to the approval of the chief justice of the Hontana
supreme courte The director shall serve at the pleasure ofy
and the director®s salary shall be set bys the executive
director of the Montana medical associations subject to the
approval of the chief justices

Section 5. Compensation of the panel and staff -~
facilities for offices and hearings. (1) All members of the
panel snall be paid a salary in the amount of $40 an hours
under quidelines promuigated by the Montana supreme courte

{2) A1l members of the panel, the directors and his
staff are entitled to travel expenses incurred while on the
business of the panels as provided in 59-538y 59-539s and

59-801s 'but such expenses shall be approved by the director
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before payment is madee

{3) The panel may provide for the administration of
oathse the receipt of claims filedsy the promulgation of
forms required by this acts the issuvance of subpoenas in
connection with the administration of this actes and the
performance of all other acts required to fairly and
effectively administer this acte.

{4) The directors subject to the approval of the chief
justices may employ and fix the compensation for clerical
and other assistants as he considers necessarye

(5} The panel shall wmaintain adequate officess in
which its records shall be kept and its official business
transactede

{6} Panel hearings may be held in any county the panel
considers necessary or advisables. The county commissioners
or other governing authority shall provides upon request of
the director of the panely suitable facilities for any such
hear inge

Section 6« Funding of acte (1) There is created a
pretrial review fund to be administered by the director
exclusively for the purposes stated in this acte The fund
and any income from it shall be held in truste deposited in
an accounty and invested and reinvested by the director with
the prior approval of the director of the Montana medical

associatione Thne fund may not become a part of or revert to

—m HE 647
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the general fund of this state but shall be open to auditing
by the legislative auditore

{<} To create the funde an annual surcharge shall be
levied on &ll health care providerss The amount of the
assessment snall be set by the directors who shall allocate
a projected cost among health care providers on a per capita
basise The director may provide a different allocation upon
approval by the supreme courte. Surplus fundse if anys over
and above the amount required for the annual administration
of the act shall be retained by the director and used to
finance the administration of this act in succeeding years,
in which event the director shall reduce the annual
assessment in subsequent yearse connensur;te with the proper
administration of this acte

(3} The annual surcharge for 1977 shall be paid on or
before September 1s 1977¢ and annually thereafter on or
before the date physicians® annual registration fees are due
under 66-1042. The director has the same powers and duties
in connection with the collection of and failure to pay the
annual surcharge as the department of professional and
occupational licensing has under 66-1042 in connection with
physicians' annual registration feess

Section 7« Panel decision required -~ application. {1}
No malpractice claim may be filed in any court against a

health care provider before an application is made to the
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panel and its decision is renderede

{2} The application shall contain the following:

{e#) a statement in reasonable detail of the elements
ot the health care provider's conduct which are believed to
constitute a malpractice claime the dates the conduct
occurreds and the names and addresses of all physicians and
hospitails having contact with the claimant and all
witnessese Any amendments to the application must be filed
not less than 14 days prior to the hearing date.

(b} a statement authorizing the panel to obtain access
to all medical and hospital records and information
pertaining to the claim ande for the purposes of its
consideration of this matter onlyy waiving any privilege as
to the contents of those recordse Nothing in that statement
may in any way be construed as waiving that privilege for
any other purpose or in any other contexte in or out of
courte

Section Be Application procedure. {1) Upon receipt of
an application for reviews the director or his delegate
shall cause to be served a true copy of the application on
the health care providers involveds. Service shall be
effected pursuant to the Montana rules of civil procedure.
If a health care provider involved chooses to retain legal
counsels his attorney shall informally enter his appearance

with the directore

—6- HB 647
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{2) The health care provider shall answer the
application for review and shall subait a statement
authorizing the panel to inspect all wmedical and hospital
records and information pertaining to the application ands
for the purposes of such inspection onlys waiving any
privilege as to the contents of those records. Nothing in
the statement waives that privilege for any other purposee

(3} In instances where applications are recejved
employing a theory of respondeat superior or some other
derivative theory of recoverys the director shall forward
the application to the state professional societiess
associationss or licensing boards of both the individual
health care provider whose alleged malpractice caused the
application to be filed and the health care provider named a
respondent as employersy masters or principals

{4#) The panel director shall cooperate fully with the
ctaimant in retaining a physician qualifieo in the field of
medicine involveds who will consult with the claimant upon
payment of a reasonable fee by the claimant.

Section 9. Panel selection. (1) Application for review
shall be promptly transmitted by the director to the
diréctors of the health care provider®s state professional
society or association and the state bary uhicﬂ shall each
select three panelists within 30 days from the date of

/
transmittal of the application.
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{2) If no state professional Ssociety or association
axists or if the health care provider does not belong to
such a society or associations the director shail transmit
the application to the health care provider®s state
licensing boards which shall in turn select three persons
from the health care provider's professions and where
applicabley to persons specializing in the same field or
discipline as the health care provideras

{3) Whenever there are multiple defendantses the case
against each heatth care provider may be reviewed by a
separate panelsy or at the discretion of the panel initially
appointed of by stipultation of the partiesys a single
combined panel may review all the claims against all parties
defendant.

{4} Three panel members from the heaith care
provider®s profession and three panel members from the state
bar shall sit in review of each case.

(5) In those cases where the theory of respondeat
superior or some other derivative theory of recovery is
employeds two of the panel members shall be chosen from the
individual health care provider*s profession and one panel
member shall be chosen from the profession of the health
care provider named a respondent as employers masters or
principale

(6) Any member shall disqualify himsel f from

-£- HbB 647
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consideration of any case in whichs by virtue of his
circumstancess he feels his presence on the panel would be
inappropriates considering the purpose of the panels The
director may excuse a proposed panelist from servinges

{7} HWh2never a party makes and files an affidavit that
a panel member selected pursuant to this section cannote
according to the belief of the party making the affidavit,
sit in review of the application with impartialitys that
panel member may proceed no further. Another panel member
must be selected by the health care provider's professional
associatione state licensing boards or the state bars as the
case may bee A party may not disqualify wmore than three
panel wmembers in this manner in any‘single malpractice
claime and the affidavit must be filed at least 20 days
prior to the date of hearinge

Section 10. Time and place of hearings A dates time,
and place for hearing shall be fixed by the director subject
to [section 5{6) of this act)y and 'prompt notice thereof
shall be given to the parties invelveds the attorneyssy and
the members of the panel. In no instance may the date set be
more than 120 days after the transmittal by the director of
the application for review unless the panel finds good cause
exists: for 2xtending the periocde

Section lle Hearing procedurese {1} At the time set

for hearings the claimant submitting the case for review
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shall be present and shall make a brief introduction of his
casey including a resume of the facts constituting the
alleged professional malpractice which he is prepared to
prove. The health care provider against whom the claim is
brought and his attorney may be present and may make an
introductory statement of his cases

(2) Both parties may call witnesses to testify before
the panels which witnesses shall be sworn. Medical textsy
journalss studiess and other documentary evidence relied
upon by either party wmay be offered and admitted if
relevantes MWritten statements of facts by treating health
care providers may be reviewed.

{3) The hearing will be informaly and no official
transcript may be madee.

(4} At the conclusion of the hearinges the panel wmay
take the case under advisement or may request that
additional factss recordss witnessess or other information
be obtained and presented to it at a suppiemental hearinge
which shall be set for a date and time certains not Jonger
than 30 days from the date of the original hearing unless
the attorney bringing the matter for review consents in
writing to a longer periode

{5) Any supplemental hearing shall be held in the same
manner as the original hearings and the parties concerned

and their attorneys may be presentas

-10- H8 647
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(6) No panel member may be called to testify in any
proceeding concerning the deliberationsy discussionss
decisionse and internal proceedings of the panele.

(T) No statement made by any person during a bearing
before +the panel may be wused as impeaching evidence in
courts

{(8) At least 10 days prior to the hearings the
director snall furnish to each panel member copies of all
claimsy briefss medical recordse and other documents the
director considers necessarye

Section 12. Panel deliberations and decisionse {1} At
or prior to the time set for the hearings the attorney
members of the panel shall select & chairman who shall be an
attorney and who shall preside over the panel deliberationse
The detiberations of the panel are confidential. Upon
consideration of all the relevant materials the panel shaill
decide:

{a) whether there is substantial evidence that the
acts complained of occurred and that they constitute
malpractice; and

(b} whether there is a reasonable medical probability
that the patient was injured therebys

(2) A}l votes of the panel on the quéstions for
discussion shall be by secret ballote The decision shall be

by a majority vote of those voting members of the panel who
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sat on the entire case« The decision shall be communicated
in writing to the parties and attorneys concerneds and a
copy thereof shall be retained in the permanent files of the
panela.

{3} The decision shall in every case be signed for the
panel by the chairman and shall contain only the conclusions
reached by a majority of its wmembers and shall list the
number of membersy if anys dissenting therefroms The
majority may briefly explain the reasoning and the basis for
their decisions and the dissenters may likewise explain the
réason for disagreewment.

{4#) The repnrt of the medical review panel is not
admissible as evidence in any action subsequently brought in
any court of lawe The copy of the report shall be sent to
the health care provider®s professional licensing boarde.

{5) Panelists and witnesses are absciutely immune from
civil Tiability for all communicationss findingss opinionss
and conclusions made in the course and scope of the duties
prescribed by this acte

{6} The panel'®s decision is without adeinistrative or
judicial authority and is not binding upon any partye The
panel may recommend an awards approve settlement acreementss
and discuss the sames all in a manner not inconsistent with
this sections and all such approved settlement agreements

are binding on the partiese
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Section 13« Director — rules of procedure. The
directors in consultation with the state bar of Montana and
subject to approval of the supreme courts iS authorized to
adopt and publish rules of procedure necessary to implement
and carry out the duties of the wedical review panele. No
rules may be adopteds howevery which require a party to make
4 monetary payment as a condition to pringing a malpractice
claim before the medical review panel.

Section 14 Tolling of the statute of liwmitationse The
running of the applicable limitation period in a malpractice
claim is tolled wupon receipt by the director of the
application for review and does not begin again until 30
days after the panel's final decision i; entered in the
permanent files of the panel and a copy is served upon the
complainant and his attorney by certified mail.

Section 15 Maintenance of recordse The director shall
maintain records of all proceedings before the panel which
must include the nature of the act or omissions complained
ofs a brief summary of the evidence expressedy the decision
of the panels and any majority or dissenting opinions filede
Any records which may identify any party to the proceedings
may not be made public and are not subject to subooenas but
are to be used solely for the purpose of compiling
statistical data and facilitating ongoing studies of medical

malpractice in Montanas
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Section 16« Saving clause. This act dees not apply to

acts of malpractice occurring prior to its effective dates

Section 17. Severability.
invalius 311 valid parts that are
part remain in effecte If a part
one or more of its applicationss
in all wvalid applications that
invalid applicationss

Section 18. Effective dates
its passage and approvale

-End-

-1 d—

If a part of this act is

severable from the invalid
of this act is invalid in
the part Temains in effect

are severable from the

This act is effective upon
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