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_____L_ EILL NO. jﬂ

IMTRODUCED 3Y

A BILL FOR AN ACT ENTITLED:z ™aN ACT T2 AMEND THE MONTANA
MAJOR  FACILITY SITING ACT BY REDUCING THE TIME PERIDDS AND
ORGANIZING THE STUDYs REVIEWe AND RECGMMENDATIONS RELATING
1 APPLICATIGNS FOR A CERTIFICATE PBF ENVIRONMENTAL
COMPATISILITY AND PUBLIC NEED; BY PROVIDING FOR HEARING
PRNOCEDURES AND REVIEW DF LONG-RANGE REPORTS; AND PROVIDING
AN EFFECTIVE DATE; AMENDING SECTIONS T0~BO&s T0—80T7s 70-8(C8.

T3-809e 70-8109 AND 70-815s ReCeMe 154T."

3F IT ENACTED BY THE LEGISLATURE DOF THE STATE OF MONTANA:
Section l. Section TN-806s ReC.Me 1947, is amended to

read as follows:

n70-80¢. Application for certification —— filino and
contents —— filing fees —- notice of completion of facility
- further fees -=- yrefund —— oproof of servic~ on
municinslities -— amendnent of application or certificatione.

{1y () An zpplicant for a certificate shall file with ¢th-
danartmz=nt 3 verifies 3arwlicationy in such form as the Soard
by rule or the department by order proscribesy containina
the fnllowina information:

(i} o dJdescrintion of the Incation and of the facility

to be built thereon;
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(ii) a summary of any studies which have been made of
the environmental impact of the facility;

[ifi)} a statement explaining the need for the facilitys

(iv) a description of any reasonable alternate location
or locations for the proposed facilitys a description of the
comparative merits and detriments of each location
submitteds and a statement of the reasons why the primary
proposed location is best suited for the facitity; and

{v) such other information as the applicant considers
relevant or as the board by rule or the department by order
requirese. A copy or copies of the studies referred to in
clause {ii) above shall be filed with the departments if
crdereds and shall be available for public inspectiona

(b} An application may consist of an application for
two (2} or more facilities in_ combination which are
Physically and directly.  attached to each other and are
operationally a single operating entity.

{2} {a) A filing fee shall be deposited in the
earmarked revenue fund for the use of the department in
administering this chapter. The applicant shall pay to the
department a filing fee with the appiications based upon the
estimated cost of the facility according to the declining
scale which follows: two percent (2%) of any estimated
cost up to one millicn dollars ($1+000+000); plus one

percent (1%) of any estimated cost over a million dollars

SIEZE
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and up to twenty million dollars ($20+000+600); plus
one-half of one percent (D.5%) of any estimated cost over
twenty million dollars ($20+0004000); and up to one hundred
million dollars (3$100,000+000); plus one-quarter of one
percent (0.25%) of any amount of estimated £tost owver one
hundred millicon ($108+000+000) and up to three hundred
million dollars ($300,000+000); plus one-eighth of one
percent («125%) of any amount of estimated cost over three
hundred million dollars ($300+000+000)« The revenues deriwved
from the filing fee shall be used by the department in
compiling the information required for rendering a decision

on a certificate and for carrying out its other

responsibilities under this chapter with respect to the
facility covered by the certificate for a perio¢ not to
exceed five (5) years after the certificate is issues for
facilities defined in 70-303 (3) {b) and (c} or not to
exceed ten (10) vyears after the certificate is issued for
facilities defined in 70-803 (3)(a)e {d)s and (e)e If an
application consists of a combination of two {2) or more
facilitiesy the filing fee shall be based on the total
estimated cost of the combined facilitiese

(b) The oapplicant is entitled to an accounting of
noneys expended and to a refund of that portion of the
filing fee not expended by the department in carrying out

its responsibilities under this chaptere.
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(c) Fhe--depsriment——may-—contract—-with—-as-~potential
spplicont——under—this-chapterv—in—advance-of-the—fiting-of-»
formed—appiieation A _potential applicdnt under this chapter
shall _contract with the depsrtments ot . least I year in
advance of filing a foreal application for a “facility _as
gefined _in 79-80 + for the development of information
or provision of services required hereunders Payments amade
to the department under such a contract shall be credited
against the fee payable hereunders

(2) An application shall be accompanied by proof of
service of a copy of the appltication on the chief executive
officer of sach municipality and the head of each government
agencyy charged with the duty of protecting the environment
or of planning Jand uses in the area in which any portion of
the facility is to be Tlocateds both as priwmarily and as
alternatively proposed. The copy of the application shall be
accompanied by a notice specifying the date on or about
which the application is to be filede

{4} An application shall also be accompanied by proof
that public notice thereof was given to personss residing in
the municipalities entitled to receive notice under
subsection (3} of this sections by the publication of a
summary of the apolicationy and the date on or about which
tt is to be fileds in those newspapers as will serve

substantially to inform those persons of the applicatione
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{5) Inadvertent failure of service ones or notice tos
any of the municipaltitiese government agencies or persons
identified in subsections (3) and {4) of this section wmay be
cured pursuant to orders of the department designed +to
afford thea adequate notice to enable their effective
participation in the proceedings In additions the department
mayy after filings require the applicant to serve notice of
the application or copies therecf or both upon such other
personsy and file proof thereofes as the department may deem
appropriate.

{6) An application for an amendment of an application
or 3 certificate shall be in such Tfore and contain such
information as the board by rule or the department by order
prescribeses Notice of such an application shall be given as
set forth in suosections (3) and (4) of this section. If an
amendment to an original application would result in a
substantial change of the original applications such an
amendment shall be considered as a new application and a new
filing fee shall be requireda®

Section 2 Section T0-807+ RelLeMs 1947y is amended to
read as follows:

*70-807«. Studys evaluations _hearingses and report on
proposed facility ———hearing-on—eppltitetion-for—emendrent—of
certifreate——-————— hearitngs. (1} (3} Upon receipt of an

application complying with section 70-806y the department
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shall commence an intensive study and evaluation of the
proposed facility and its effectss considering all the
criteria listed in seetions 70-810 and 70-816a.

{o) MWithin 300 days after receipt of an application
complying with 70-806s fhe department shall conduct at Veast
eoe__public bhearing Yo receive public comment _on _the
impact statements pursusnt to _the hearing procedures set

{c}l MHithin two—t2y-years 1 year following receipt of
an application for a facility as-defined-in-sogbsecetions
F6-8683-¢t3tey-and——38-883-—43¥tdy——and——for—a——-factiity-—as
defined-—-in-—subasections—#o-803—{3¥tpy-—ond—{tecr—which-ts—more
than—thirty-{30y-—mites—tn-tengthvy-and-within-—-one-—{tt3——year
for-—a——facttity-as—defined-in-subsections—F6-883-4+35tb¥-ond
tey-whiteh—ds—thirey——438y——mites——or—-tesg-—in——tengethsy the
department shall make a report to the boards which shall
contain, the department?®s studiess evaluationss
recommendationss transcript of any bearingss other oertinent
documents resulting from its study and evaluations and the
final environmental impact statement. 3f-the-appltication—+s
for-a-combimation——of-—twa—-{2}—-or--more—-—facititfesy—-the
department——shati-—-make--irts—-report-to—the-board-within-the

qreater——of——the——}tengths-—of——time——provided——for——+a——this

-y
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subsection—for-etther-of-the-faciiitiess

{2) the-~—departments-——-of——heaith-—and-—environm=netat
setvencesy Within 242 days after receipt of an application
complying  with 70-8Q6s _the departments o0f nighwaysy
community affairse fish and gamey and public service
ragulation shall report to the department information
relating to the impact of the proposed site on eacn
cdepartment®s area of expertise. The report may include
opinions as to the advisability of grantings danyings or
modifying the certificate. The department shall allocate
funds obtained from filingy fees to the departments wmaking
reports to reimburse them for the costs of compiling
information and issuing the required reporte

133 Upon receipt of a copy of an applicaticon complying
with 70-806s the department of health and envirommental
sciences shall commence an intensive study and evaluation of
the _proposasd facility apd applicable state and federally
established standards and _implementation Slans and _shall
Eegport to the _poard of nealth ond environmental sciences
within 240 doys ofter recejpt of the applications

14} Uoon receipt  of _the depariment of hez21th and
environmental sciences® report _wunder subsection (3}s the

board _of health _and envirgnmental sciences shall _set a _date

for a hearings provided a hearing is reguired under the
Montana Environmental Policy Acte The hearing_shall commence
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within 60 days after receipt of the department of healtb and
environmental sciepces® report and shall De  conducted
pursuant to the procedures set forth ip 70-309.

13} Within 1 year gfter receipt of an application
complying with 70-806s the board of health and enviropmantal
scignces shsll act pursuant to _its rsesponsibilities uynder
J0-£10{1)(h) and _ report its findings ond cooclusions
together With apny transcript of its hearing to the boards

£3¥({&) On an applicatien for an amendment of a
certificatey the board shall hold a hearing #+n—the-same

nanner—as-—a—-—hearing-—is-—heid—on--an——apptication--for——-a

certifieate pursuapt to the hearing procedurss as set forth
in J0-BQ9s if the proposed change in the facility would
result in any material increase in any environmental imhact

of the facility or a substantial change in the Jlocation of
all or a portion of the facility other than as providsd in
the alternates set forth in the appltications

t%¥if) Upon receipt of the department®s rz=port
submitted under subsection (1}{c) of this sections the ooard
shall set a date for a hearingse Yhe heariang shall} pa
conducted pursuapt o the procedures set forth in 70-809 and
shall) begin witnin te—begin-not-more-than-one-hundred—twenty
+128% &0 days after the receiptt-except-for-—those-—-hearings
ravotving-—uppltcotions—submitted—for-facitities—-as-defined

tr-sectron-¥8-883{3¥¢tbr-and-{3}feciv-—certification-—henrings

-3—
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shati-—pe—conducted-by—the-board—in-the-county-seat—of-tewis
and—-Elerk—-tounty—or—the—county-ra-which-the-facitityr—or—the
greater-—portion——thereofy—-+s——to-—--be---dcated of __the
departmeot®s reporte™

Section 3e Section T0-308s ReleMs 1947s is amendad to
read as follows:

®70-803. Parties to certification proceeding -
waiver by failure to participates +¢i}-—Fhe-parties—to-o
certifireation-proceeding-incindet

{8)--the-applticants

toy——each—munierpatity-and-governament—-agency —entitied
to--receive——servite——of-—a-—copy——of——the—apptication—under
subsection—F8-886-{313

tey-—any-person-residing—in-a—municipatity-entittred——to
recetve———seryvice——-of-—a-—copy—of-—the--geplticotion——under
subsection—Ft8-88&t4}t-any—nenprofit-organirationy—foreed——in
whole——or—in-part-to-promote—conservetion-or-natursl-pesutyy
ta-—protect——the-—environpenty——persenat——heatth——or———s>ther
brotogirecat—-vatunesy-to—preserve-historicat-sitesy-to-promot=
comnsumer-interestsy—to—represent-commererat-——and——-industri+at
Arogpsy-~or-—cto-promote—the-orderty-deveinprent-of -the-areas
+a-whieh—the——factrtity-—+t3--to—-pe--toecntedi--or--any-—other
nterested-aersont—oand

td¥——the—departnents

{1} _apy person may &g 2 party to any hearing under
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this chaptere

{2) Any party identified-in-subparsgrapna—{b}—and-—fe}
of-—subsection——{ir-of-this-section waives his right to be a
party if he does not participate orally at the hearing
before 'hearings of the board gor_the board of health and
eoyironsental sciencese

{3)  The depariment®s participation in a hearing _under
this _chapter shall be limited to presontation of _its
studiess evaluationss _recommendationss _transcript _of
bearingss other pertinent :docuyments raesulting from its study
and _evaluations .and final _epvironmental impact statement
conducted pursuapt Lo 7O-307(l}."

Section 4. Section 70-B809s R.CeMas 1947y is amended to
read as follows:

*70-809. ARecord of hearing -- procedure-——-roles—of
evidence hearing procedures —- burden of proofe £13——-Any
studiesy———investigotionsy-—reportsy—-or——other—dotumentary
evidencey-incltuding-those-prepared-by-the-departmenty——which
any-—pagty-—wishes——the—board—to-consider—or—whicn-the-bdoard
iezelf-expects-to—utitize-or-rety—upony-shati-be-—nade-a-part
of—the—recordt-s-record-shati—-be-made—of-the—hearing-and-—of
ati--testimony-—takeni——and-the-contested-case-procedures—of
the~Hontana-hdmintstrative—Procedure-iet—{Fitte-82vy--chapter
H2y——ReCaMe———194F}-—-shali-apply—to—the-hesringr—except-that

netther—common—tew-nor——statutory——-rules——of—evidence—-—need

-10~
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apptyvy——but—-~the-—board-—may-—make-rules-destgned-to-exctude
repetitivey—redundant-or—irretevant-testimonys

{1) Any party may offer evidences _written or orals
regarding any maitec contajned in the applicatione pursuant
to the procedural rules set forth in subsections {5} through
{1)s

(2} In a certification proceeding held under this
chapters the applicant has the burden of showing by clear
and convincing evidence that the-—apptiention——shoovid——be
granted-and-theot the criteria of section T0-810 are met.

{3) 31f-—the--poard--oppoints-—as——hesring——exaniner——+to
conduct—any-certification-proceedings—~tunder~-this——chaptery
the-—hearing—examiner-may-not-be—a-member-of-the-nsoard-or—an
emplteyee-of~-—the-—departments The board _shallt _appoiat 3
hearing examiper who _shall _conduct bl heariogs on an
application under this chapters The hearing examinec may not
be o member of the 0Qoard or the Doard of ogealth and
environmental sciences or an _ceployee of any department
named_ip subsectjons (2) and (3) of 70-8C7.

{4) A rocord shall be made of a1l hearings conducted
on _an application under this chapters All hearings conducted
under this chapter shall be conducted_in_the gounty seat of

Lewis and Clark County or the couaty in which the facilitys

or_the greater portign thereofs is to be locateds
{5) _at department hearings under 70-807(1)(D}s neither

-11-

10

11

12

13

14

15

16

17

18

19

29

21

23

24

25

LC 1130701

common Jaw nor siatutory rules of evidence por tho contested
case procedyres of the Momtana Administrative Procedure ACt
ngad applys Howeyers the departmeot or the hedring exaliner
may make rules designed to regulate and organize Lhe
department hearing and to exclude jrrglevanis jmpaterials
and __repetitious testimonys. __The  deparirept shall _Jive
reasonable ootice of its hearing under 7O-807(1}(D)e

{6) At the board of health and environmental sciences?
hearing under T0-80T(4} and the board®s hearing _ungder
7Q-807(6)s the contested —case procedures of the Montans
Administrative Procedure Act applye The provisiens of ihe
Montana rules _of _civil_ procadure dd> _not apoly fo such
hearjngses

{7} At o bearing to amend a certificates _the bhearing
examiner _nzed _not conduct the hearing and a record of the
hzaring need pot De made 3s required under 70-899i4)s The
department  shall give oetice of such applicotion to amind o
certificate oy publication of a summary of the appiicaxion
in__a_ newspaper in_ _the area affected by the projgosed
amendmente ¥hne boards within 60 _days _after suzh notiges
shall_ conduct a hearing pursuant to this sa2ctions which may
be _its _regular meetings _and act _upon _the  preagsed
amgndment « ™

Section 5. Section T0-310y ReCeMe 1947y is ama2naed to

read as follows:

-12-
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»70-810. Decision of board -- findings necessary for
certificate -- conditions imposeds (1) Within ninety-t983
600 days after the-tast-day-of-the-heering a2n application is
fileds the board shall make complete findingss issua an
opinions and render a decision upon the records either
granting or denying the application as fileds or granting it
upon such termse conditionss or modifications of the
constructions operation or maintenance of the facility as
the board considers appropriate. The board may not grant a
certificate either as proposed by the applicant or as
modified by the board unless it shall find and determine:

{a} the basis of the need for the facility;

(b} the nature of the probable environmental impact;

{c) that the facility represents the minimum adversa
environmental impacte considering the state of available
technoiogy and the nature and economics of the various
alternatives;

(d) each of the criteria listed in section 7T0-3816;

(e} in the case of an electrice gass or liguid
transmission line or aqueducts what party if anys of the
line or aqueduct shall be located undergroun3i that the
facility is consistent with regional plans for expansion of
the appropriate grid of the utility systams servin: the
state and interconnected wutility systems; and that the

facility will serve the interests of utility system economy
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and reliability;

{f) that the location of the facility as proposéd
conforms to applicable state and local laws and requlations
issued thereundery, except that the board may refuse to apply
any local law or regulation if it finds thate as applied to
the proposed facilitys tha law or regulation is unraasonably
restrictive in wview of the existing technologys or of
factors of cost or economicss or of the needs of consumers
whether located inside or outside of the directly affected
government subdivisions;

{9} that the facility will serve the public interests
convenience and necessity; and

{h) that duly-—auvthorized-stete-sir—snd-water—quatity
agencies—-have the board . of hHealth and enyironwental scisnc2s
has certified that the proposed facility witl not violate
state and federally established standards and implementation
plansts +the JThe judgments of duly-sathorired—arr—and—woter
qua¥+ty-agencies the board of health _aad _environmental
scjences are conclusive on all questions related to the
satisfaction of state and federal air and water quility
standardse

(2}y 4{3) If the board determines that the location of
all or a part of the proposed facility should be modifieds
it may condition its certificate upon such modifications

provided that the municipalitiess and persons residing

— 14—
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thereiny affected by the modifications bave been given
reasonable notice of the modification.

{oy__Withip 0Q days affer the board rectives any _dgta
ar__information frow the applicant submitted pursuant £o2 any
conditions in o certificate under this sydsections theg board

shall tdke gny action necessary on the data and _information
submitted by the gpplicants.

{3) In determining that the facility will serve the
public interests conveniences and necessity under subsection
{1}{g) of this sections the board shall consider:

(i) the items listed in subsections (l){a) through (b}
of this section;

{ii}) the Dbenefits to the applicant and the state
resulting from the proposed facility;

(iti) the effacts of the economic activity resulting
from the proposed facility;

fiv) the effects of the proposed facility on tne public
healths walfares and safety;

{v) any other factors that it considers relovant.

(4) Considerations of needs public needy or public
convenience and necessitys and demonstration theresf Dy thz
applicants shall apply only to utility facilitiese"

Section 6. Section 7T0-815y RaeCeMs 19474 is amended to
read 3s follows:

"70-815« Study of planned facilities included in
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annual long-range reporte {1} If a utility or person 1lists
and identifies a proposed facility in its plansy submitted
pursuant to section 70-8l4s as one on which constructicyr is
proposed to be commenced within the five (5) year perioag
following submission of the plans the gepartment shall
commence examination and evaluation of the proposed site to
determine whether construction of the proposed facility
would unduly impair the environmental values in section
70-8l6s This study may be continued until such time as a
person files an application for a certificate under section
70-806e Information gathered under this section may be used
to support findings and recommendations requirad for
issuance of a certificates

12) The department shali review the load growth data
end prdjectiops submitted in the long-range plans pursuant
1o 70-814 and shall report on September 1 of _each _year _to
the _board the department’s analysis of the load jrowth gata
and projectionse The department shell) conduct its rowiewm of
the load growth data and projections in conjunctjon with
gach utjljty submitting & long-ronge plaa pursuant _t2
J0-8l4."

Section 7. Effective date. This act shall be effective
on its passage and approvale

—End-
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