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l BILL FOR ll IC~ !I!I!LBD: "AI lCt TO B!GULlt! 1B! 

El!BCISE OF til! POi!B or !ftiJEIT DOftlii EJ C!iTlll PEBSOIS; 

TO REQUIRE &PPBOYIL OF TB! DEPlBT!EIT or IJTOBll BISCOBCES 

AID COISEBYlTIOI TO COIDBII BESEBYOIB SitES liD ~0 PBEVEIT 

SUCB COIDI!IATIOI FOB SP!CDLJTIYE PUBPOSIS; liD CR!ITIIG 1 

P!llLTt FOR OILliPOL ~BB!ATS TO !l!BCISE TBE POi!B OF 

E!IIERT DO!III TO SECOBE BES!BYOIR SITES.• 

BE IT !IICT!D Bl THE LEGISL&TOBB OF IRE S1Af! Of !OJTIIJ: 

Section 1. Definitions. For purposes of tbis act, 

unless the contest indicates otherwise, the following 

definitions apply: 

(1) •oepartaent" aeans the depart1eat of natural 

resources and conserTation proTided fer by Title 821, 

chapter 15. 

(2) •Person• •eans an indiTidual or a priTate or 

public corporation, coapauy, association, o~ partnership but 

does not include the state, any county or aunicipality, or 

any political subdivi£ion thereof. 

Section 2. Departaent approTal prior to ezercise of 

right of eainent dcaain to secure a reseryoir site. (1> 

Before a person may exercise the right of e1inent do•ain to 
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condean a reserToir site, the person aust obtain approval 

froa the departaeat pursuant to tbe criteria in [section q 

of this act]. This approval aust be obtained prior to filing 

a co•plaint in the district court to condean land. 

(2) ~his section does not apply to aay person subject 

to the control of the public service coaaissicn unless that 

person engages principally in the sale or lease of water. I 

person abo engages principally in tbe sale or lease of water 

or who plans to nse the water stored in the reserToiz 

principally for sale or lease to others is subject to the 

prcTisions of this section. 

Section 3. Application for approTal. (1) l person 

subject to the requireaents of [section 2 of this act] who 

wishes to secure approTal of the departaent shall file an 

application for approval on foras to be prescribed by the 

departaent. 

(2) The departaent shall either approTe or disapprove 

the application within 60 days of receipt. The applicatioa 

shall cont~in the na•es and addresses of the owners and 

users of the land sought to be condeaned. Dpon receipt of 

tbe application, the depart•ent shall notify those persons 

and afford thea an opportunity to be heard. 

(3) If necessary to fully study an application or to 

proTide an opportunity for the cvners and users to be heard, 

the 60-day period of subsection (2) may, prior to the end of 
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additional 30 days. The 

be inforaed of such au 

Section II. Criteria for approwal. (1) The departaent 

shall approwe in writing an application subaitted pursuant 

to [subsection 3 of this act] if the applicant affiraatiwely 

deaonstrates there is a present or reasonable foreseeable 

beneficial use to which the water which will he stored in 

the reserwoir vill be pat. The departaent aay not approwe 

any application when the reserwoir is to be need to store 

vater for speculatiwe purposes. 

(2) "Beasooable foreseeable beneficial use•, as used 

in this sectioa, aeans a beneficial use of water for which 

1ft definite plans hawe been aade and either use of the water or 

15 constrnction of worts, other than the reservoir, will 

16 coaaence within 1 year of the date of the applicaticn for 

17 approwal. If a perait or other approwal of any gowernaent 

18 entity is required for the planned use or construction, the 

19 applicant shall deaonstrate a reasonable probability that 

20 such a perait or approwal can be secured. 

21 Section 5. Departaent rules. The departaeat shall 

22 adopt rules to adainister this act. 

23 section 6. !isdeaeanor. IBJ person required to obtain 

24 departaent approwal pursuant to [subsection 2 of this act], 

25 who, prior to receiYiag such approval, ccwaanicates to tb£ 
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owner or user of the land sought to be condeaaea that the 

perscn is prepared to exercise the right of e•inent doaaia 

with respect to the land in guestioa is guilty ct a 

aisdeaeanor. Each separate co•aunicaticn iE a separate 

wiolatioa. 

Section 7. sewerability. If a part of this act is 

inYalid, all valid parts that are severable froa tba iawalid 

part reaain in effect. If a part of this act is iDYalid in 

one or aore of its applications, the part reaains in effect 

in all walid applications that are sewerable froa the 

inYalid applications. 
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STATE OF MONTANA 
REQUEST NO. __ 2_7_2 -_7_7_ 

FISCAL NOTE 

Form BD·15 

In compliance with a written request re.:aived February 2, 19 .12_, there is hereby submitted a Fiscal Note 

for __ House Bill 538 pursuant to Chapter 53, Laws of Montana, 1965 · Thirty·Nlnth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

House Bill 538 is an act to regulate the exercise of the power of eminent domain by certain persons; to require approval 

of the Department of Natural Resources and Conservation to condemn reservoir sites and to prevent such condemnation 

for speculative purposes; and creating a penalty for unlawful threats to exercise the power of eminent domain to secure 

reservoir sites. 

ASSUMPTIONS: 

1. There will be a mmtmum of ten ( 1 0) hearings per year under this act at an average cost of $500 per hearing. 
2. Hearings will be conducted by Department personnel and prehearing investigations are required. 

FISCAL IMPACT: 

Personal services 
Operating expenses 

Increased expenditures under proposed law 

FY 78 

$4,500 
500 

$5,000 

FY 79 

$4,500 
500 

$5,000 

~~ rL -d·-=-.-u-. 
BUDGET DIRECTOR J 
Office of Budget and Program Planning 

Date: ~ - ~ ~ 7 7 ...,; 
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HOUSE BILL NO. 538 

INTRODU(EO BY NATHEo DAY 

A BILL rUK AN A(T ENTITLED: •AN A(T TO REGULATE THE 

EXEK(lSE OF THE POWER OF EMINENT DOMAIN B¥-EE~+~-PEft58N~ 

fd-*ew~+~E-·P~9¥*~-eF-+HE-~R+~EKf-6F--NA+~R*~--*E5BHREES 

*Ne--beNSER¥*++9N--+9-EdN8E*N-RE5E~¥S+R-5iTE5-AH9-f8-¥REY8Nf 

5~EH-t-t:"'~EfollfftH9N-F~-5Pt:€~·¥£-f'~Ptt5E~-·H&-~EAf+N6--A 

PENAtf¥--~--~~F~~--fHRE*T5--T9--E*ER€+5E--+HE--P9WER 8F 

tiHNE"if-98fiA-iN-'fe-5Et;~-RE~&+ft-'§H£5w i AlfEHQING SECTION 

2l=i2~g.c.H. 1947.• 

5E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Refe~ to Int~oduced Bill 

(Stri~e eve~ything after the enactment clause and inse~t:) 

UUllltL1..a._llUI.QtL2.l=22.02• R.C..H. 194], IS AHENPED TQ 

RUILA.i...EULUl!LSi. 

•9}-9902. What a~e nubl ic uses. Subject to the 

provisions of this chaotQ~• the ~ight of eminent domain may 

be ax3rcised in behalf of the following public uses: 

1. All public uses autho~ized by the gove~n~ent of the 

United States. 

2. ~ublic buildin~~ and a~ounds fo~ the use of the 

stateo anfl all other public uses autho~ized by the 

legislative assembly of the state. 

S E C 0 N D R £ A D I N G 

HB 05l8/02 

l ~. Public buildings and grounds fo~ the use of any 

2 county • cityo o~ towno o~ school districts; canals, 

3 aqueducts, flumeso oitcheso o~ pipes conductin0 w~te~, heat, 

4 o~ gas for the use of the inhabitants of any county, city, 

5 o~ town; ~aising the banks of streams. ~emovinq obstructions 

6 tne~efrom, and wideninq, deepening, c~ st~aiohtening thei~ 

channels; ro~ds, st~Pets, and alleys, and all other public 

II uses for the benefit of any county, city, or towno o~ the 

9 inhabitants thereofo which may be autho~ized by the 

10 legislative asse•bly; but the mode of appo~tioninq and 

ll collecting the costs of such imp~ove.ents shall be such as 

12 ~ay ~e p~ovided in the statutes o~ o~dinances by which the 

13 sama Day be authorized. 

14 4• Wharves, docks, pie~s, chutes, booaso fe~~ieso 

15 b~idgeso of all kinds, private ~oadso plank and tu~npoke 

16 roadso ~ail~oadso canals, ditches, flumes, aqueducts, and 

11 pipes for public t~ansportationo supplying •ines, mills, and 

18 smelte~s fo~ the reduction of o~es and farming neiqhborhoods 

19 with wate~, and d~ainaqe and ~eclaiminq landso and fo~ 

20 floatina loqs and lumber on streams not navigable, and sites 

21 fa~ rase~voi~s, necessary fa~ collectinn ano sto~ino wate~ 

2£ f.w:l. 

.23 Lll- pybljc water syppljes or other w~esoyrce 

.24 ~L2~~~for the ~~pr any po!jtjcal sybdjyjsjoo of state 

.25 ~Ql!UruDWt jocludjog ii.D~U• cjtyo or tgwn; 

-2- HB 538 



1 

" 
j 

.. 
~ 

0 

a 

9 

10 

ll 

12 

Ll 

l't 

1~ 

l~ 

l7 

lo 

1':1 

20 

21 

l.2 

i.J 

2't 

2? 

Hf, 0538/02, 

UL~a.llll~t..U.l..Lw:al and/or Jome:it_j c OJUrpo.:ut:ii 

UL....ll¥i!U2=-e.l.e.U.~tili~.i. 

tiL-~:ogL!;I.LS:.QWUU:S ion fac.il.ll.lil.~lL.e.lu;l~e.l v bv 

L~ll~ktitiL~~~ll~~liliti~~~~~Lll~ 

~an~aa Public SeLXiCP Comm~~. Provided, however, that 

sucn reservoir sites must possess a pub1ic use dem~nstrable 

to tn~ 1istrict court as the highest and best USP of the 

1 and. 

s. Roads, tunnelso ditches, flumes, pipes, and dumping 

places for working mines. mills, or smelters for the 

reduction of ores; also outlets, natural or otherwise, for 

the flow, deposito or conduct of tailings or refuse matter 

fro~ mines, mills 3nd smelters for the r~duction of ores, 

also an occupancy in common by the owners or the possessors 

of different mines of any place for the flow, deposito or 

conduct of tail in~s or refuse matter from their several 

mines, mills, or smelters for reduction ot or-es, and -sites 

tor reservoirs necessary for collectinq and storino water 

f.;;!.G. 

ill-~!.illliL-.I!Idt!l:L--~::tl!li!l:L.-DL__Q.ttll:.L-.I!Ill!!I._Le.:i!WU:!l: 

~U2,D:~.tli_f.JlLt.D.!Lllll!LQ.L any political subdj y is jQ{L.IlLilirt.!i: 

~~~ament joclu2ing_any county. cjty, or ~~ 

{.i::L~lll~a.udc..u.llw:~nd /or do'llf!s..t.ti;.....llUL;!.QS.!;:.:ii 

UL~L.Il::1!l!i:tlLiLLK.ililil!.S..i. 

UL-~:nergy corututinn fac iIi ties owned ex~cl¥.-.b.Y 
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L~al~lectrjc ~tLat~_at_by utjljtjes_Legylated by the 

tiimllo..a_e..wu_~uk~~llQfl• Provideao howev .. ~. that 

sucn ~ese~voir sites •ust oossess a public use demonstrable 

to tnP distrist court as the hiqhest anti oest use of the 

1 ,.nd. 

~. Private roads l .. adinn from highways to residences 

or farms. 

1. Telephone or elect~ic liqht lines. 

e. Telegraph lines. 

9. Sewerage of any city, county. or town, or any 

subdivision thereof. whether incorporated or unincorporated, 

or of any settle.ent consisting of not less than ten (10) 

families, or of any public buildings belonging to the state, 

or to any college or university. 

10. Tra~way lines. 

11. Electric nnwer lines. 

12. LoqQinn railways. 

13. Temporary \oqqinq roads and bankinq ~rounds for 

the transportation of loqs and timber products to public 

stredns, lakes. mills, r~ilroads. or hi~hways. for such timg 

as t~e court or judg., may determine; provided. th~ orounds 

of st~te institutions be excepted. 

14. Underground reservoirs suitable for st~r~qe of 

natur~l ~as. 

15. To •ine and extract ores, ~etals or minerals owned 

-4- H8 538 



' 

HB 0538/02 

1 by tne plaintiff l~cated beneath or upon the surface of 

2 prooerty where the title to said surface vests in others; 

3 provided, howevero the use of the surface for strip mining 

4 or open pit mining of coal (i.e •• any mining method or 

j process in which the strata or overburden is removed or 

o displaced in order to extract the coal) is not a public use 

and e'"i nent domain •ay not be exercised for this purpose.• 

-End-
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