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HOUSE BTLL ¥C. 486

INTRODUCED BY FRATES, WALDROW, OHDE

A BTILL POR AW ACT ENTITLIED: “AN ACT TO AMENT <THE HCNTARA
BATPR USE ACT 7TC FACILITATE APPROUPRIATION OF WATER RIGHIS
FOR WILDLIFE OB RECREATIONAL USES, ABENLCING SECTIONS 89-880,
89-890, ANL 89-892, R.C.N. 1947, ARD PRCVIDING AN ISMFLIMNTE

EFFECTIVE DATE."™

BE IT ENACTED BY THE LEGISLATURE OF THF STATE CF MOBTANA:

sectior 1. Section A9-88C, B.C.NM. 1947, is amended to
read as follcws:

ng9_880. Right +tc¢ appropriate -- application for
permit. (1} After July 1, 1973, a person may sot appropriate
water except as provided in +this act. A perscn may coly
aprropriate water Ffor a3 bemeficial use. A right to
appropriate water may not be acquired by any other methed,
including by adverse use, adverse possession, prescription
or estoppel; the methcd prescribed by this act is exclusive.

{2) Fxcept as otherwise prcevided im subsection (5) of
this section, a person say not appropriate water or coBmence
corstruction of diversicn, ispourdment, withdrawal, or
distribution works therefor except by applying f£cr and
receiving a petmit from the department. The aprlicaticn

shall be wade on a form prescribed by the department. The
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department shall w=make ¢the forms available through its
offices and the offices of the county clerks and reccrders.
The department shall return a defective application for
correction or coppletion together with the reasons for
returning it. An agpplication does noct 1lcose priority of
filing because of defects, if the applicatior is corrected,
conpleted and refiled with the department withim thirty (30)
days after its return to the applicant, cr withip a further
time as the departsent may allow.

{3) The departaent may cease action QpPCE  ab
application for a permit and returm it to the applicant when
it finds that the applicatiom is not in good faith or does
not show a bona fide intent to apprcpriate vater for a
beneficial use. An aprglication returned for any c¢f these
reasons shall be accompanied by a statement cf the reascsns
for which it was returned, and there shall be 2o right to a
priority date based wuponr the filing of the application.
Returning an application purswant to this svbsection shall
be deemed a final decision of the departaent.

(4} A permit issued prior tc a fimnal deteraination of
existing rights is provisional and is subject tc that final
determination. The amount of the apprepriation gramted im a
provisicnal permit shall ke reduced or wecdified where
necessary to protect and guarantee existing rigbts

detersined in the fipal decree. A person may nect chtain any
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vested right, to an appropriaticmn chbtained under a
provisional permit, bty virtue of comstruction of diversion
works, purchase of equipment to apply water, planting of
crops, or other actioan, where the permit would have been
denied or modified if the final decree had been available to
the department.

{5) Outside the boundaries cf a controlled grcundwater
area, a permit is nct required before agpropriating
groundwater by means of a well with a maximum yield of 1less
than one hondred (100} gallomns a minute. Within sixty (60)
days of completion of the well, the appropriator shall file
notice of coapleticn on a form provided by the department at
its offices and at the offices of the county clerks and
recorders. Upon receipt of the notice, the department shall
automatically isswe a certificate of water right. The
original c¢f the certificate shall be sent tc the county
clerk and rtecorder, in the county where the point of
diversion or glace of use is located, for recordation. The
department shall keep a copy of the certificate im its
office in Helena. After recordation, the clerk and recorder
shall send the certificate to the appropriator. The date of
filing of the notice of cospletion is the date of priority
of the right. .
{6) A person who desires to convert a ncnp:oénctive

0il or gas well to a water well may do so immediately, bLut
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shall file a npotice of completicn or apply for a persmit,
depending on the maximum yield of the well, as otherwise
provided in this act. 1he date of appropriationm shall be
the date of filing the notice of ccepleticn or the
application for a persit.

(7) 3 person may alsc appropriate wvater, without
applying for cor pricr to receiving a permit, onder rules
adopted by the Loard under secticn 89-869 of this act.

481 wWhen the department of fish apd gawe appropriates
water for fish and_wildlife or recreaticnal mses, jt is__not

necessary for _that _departsent to _divert, _impound, or

vithdraw the appropriated water."
Section 2. Section B89-8%0, R.C.M. 1947, is amended to

read as follows:

"85-890., FHReservation of waters. (1) The state c¢r any
political subdivision or agency therecf, c¢r the United
States or any agency thereof, wmay apply tc the bcard to
reserve waters for existing or future beneficial uses, or to
maintain a miniwam flow, 1lewel, or gquality of vater
throughbout the year cor at such pericds or for such length of
time as the board designates.

{2} Upon receiving am application, the department
shall proceed in accordance withk secticns 89-881 through
89-883. After the hearing provided in section 89-883, the

toard shall decide wvhether tc reserve the water fcr the
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applicant. The department's costs ¢f givipg notice, holding
the hearing, conducting investigations, and saking records,
incurred inp acting wupon the application to reserve water,
except the cost of salaries of the departsent's perscnnel,
shall be paid by the applicant.

(3) The Loard may not adopt an crder reservimg water
unless the applicant estaktlishes to the satisfaction of the
board:

{a} the purpose of the reservatiocn;

{b} the need for the reservation;

{c) the amount of water necessary for the purpcse of
the reservaticn;

(d) that the reservatiom is in the gublic interest. If
the purpose of the reservaticm requires ccostruction of a
storage or diversion facility, the applicant shall establish
to the satisfaction of the bcard that there will ke progress
toward coipleticn cf the facility and acccmplishment cf the
purpose with reasonable diligence in accerdance with an
established glan.

{4y after the adopticn cf an order resecrving wvaters,
the department may reject an applicaticn apd refuse a permit
for the apprepriation of reserved waters, or may, with the
approval of the Loard, issue the persit subject to such
teres ard conditionms it considers necessary for the

grotection of the objectives of the reservaticn.
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{S) A reservatior under this secticn shall date £reos

. 4 ) 2 : . . : P ;
boardy——and—shall—aet-—adversely-—affect—apy—rights—in
epistence—at—that—time ip the same manper_and_ _at _the _same

tise _as _application__to _appropriate _water upder section
9-880.

o

(6} The board shall, pericdically but 1peot less than
every ten (10) years, review existierg reservations to ensure
that the objectives of the reservaticm are being met. Where
the objectives of the reservation are not being met, the
board may extend, revoke cr meodify the reservation."™

Section 3. Section 89-89Z, B.C.M. 1947, is amended to
read as follows:

"89-892. Changes in appropriatica rights. (1) An
appropriator may not change the place of diversicm, glace of
use, purpose of use or place of storage excert as gpermitted
ander this section and approved ty the departmsent.,

{2) The department shall approve the proposed change
if it determines that the proposed change will pot adversely
affect the rights c¢f other persons. If the department
determines that the proposed change might adversely affect
the rights of other persons, notice of the proposed change
shall be given in acccrdance with section 89-881. If the
departwent dJdetermines that an objection filed by a persos

whose rights may te affected states a valid objecticm tc the
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proposed change, the departsent shall hold a hearing therecn
pricr to its approval or denial of the propcsed change.
Objections shall nmeet the requirements of secticn £9-882
{2), and hearings shall be held in accordance with section
B9-883,

(3) An appropriator of wore thap fifteen {15} cubic
feet per second may not change the purpose of use of aa
appropriation right froa an agricultural use to an
industrial use,

{4) The department of fish apd _game may _change__the
purpose__of use of ap _appropriatiom _right_ to__fish and
¥ildlife or recreatiopal uses _withont the regujrement _of _a

yersio apoyndsent or__withdrawal of the appropriated

water,"

Section 4, Effective date. This act is effective on
its passage and approval.

-End-
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