
' 

45th Legi~lature LC 051 ~/01 

2 INTRODUCED BY ~~~~J!) ---- ----

3 

4 A BILL FOR AN ACT ENTITLED: •THE HONTA~A PRIVACY ACT; TO 

5 IMPlEMENT "'RTIClE II r SECTION lOr OF THE CONSTITUTION; 

6 AMENDING SECTION 94-8-ll4r RoCoMo 1947; AND REPEALING 

7 SECTIJNS 41-119 AND 41-l2Dt R.C.Mo 1947o• 

8 

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

10 Section lo Short title. Thi~ may be cited as "The 

11 Montana Privacy Act•. 

12 Section 2. -hat right of privacy includes. The •right 

13 of privacy• sat forth in section 10 of Article II of the 

14 Montana constitution includes: 

15 111 privacy of the home and other private places; 

16 (2) privacy of communications; 

17 (3) privacy of the mind; and 

1!1 (4) privacy of the marriage and family. 

19 Section 3o Privacy of the home and other private 

20 places -- definitions. (1) "'s used in this section the 

21 following definitions apply: 

22 {a} •Home or other private placesM means a person•s 

23 dwelling or any other place or area where one may reasonaoly 

24 expect to be safe or protected from casual or hostile 

25 intrusion or surveillance. The term includes but is not 
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li•ited to a person•s residence or other enclosed habitat or 

a garage, barn, or other outbuilding connected with a 

residence; a motel. hotel. or roo•; an automobile or other 

enclosed vehicle or boati an office, warehouse. or other 

commercial building or area in a building into which the 

public is not invited; a coapartment in a public toilet or 

bath house, a locker or desk d~awer or any other similar 

enclosure. The term does not include a place to which the 

public or a substantial part thereof has access or any such 

place or area not under the lawful control or possession of 

the person asserting the right of privacy. 

(b) •Enter• ~eans to physically enter or in any other 

manner to accomplish a sufficient entry by the use of any 

device or otherwise so that the contents, soundsy events. 

activities, or persons ther·ein which a person has a 

reasonable expectation of keeping private can be obser<ed0 

photographed, recorded• hea~d, or otherwise uncovered. It 

shall also mean the trespass on property for the purpose of 

gaining·or attempting to gain such entry. 

(2) Except as provided in subsection (3) of this 

sect.iont it is unlawful for any person. including any dgent 

or employee of any governmental unito to enter a home or 

other private place for any purpose. Each entry ~y each 

p~rson constitutes a separate offense. 

(3) Subsection (2) does not apply to any trespass or 
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entry obtained by: 

{a) any person after consent is freely given by a 

proper person. either express or imp1 ied, except, when 3ntry 

is by agents or employees of a governmental unit, consent 

may not be implied unless the person giving. the consent is 

aware that consent may be withheld· The exception for 

agents or employees of a governmental unit does not apply to 

undercover agents or nonuniformed employees of a public law 

enforceaent agency. 

(b) agents and employees of the United States acting 

under lawful federal authority; 

(c) agents or e•ployees of the state or of local 

governmental units acting under the authority of a valid or 

apparently valid search warranto writ of attachment, writ of 

execution, or other writ or order lawfully obtained under 

proper legal process or making a lawful search incident to a 

lawful arrest; 

(d) a landlord or other person having a claim to such 

a place to the extent necessary for the rightful exercise of 

protection of such claim. For this purpose, a landlord or 

other lawful claimant to leased premises has the right of 

inspection only at reasonable times and only as often as may 

be reasonably necessary to protect the property over which 

he exercises such claim. 

(e) any person whose sole purpose is to render 
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assistance whenever there are reasonable grounds to Delieve 

the premises are in danger of fire or other calamity; 

(f) any person in case of an emergency whenever there 

are reasonable grounds to believe the occupant needs 

immediate assistance to avoid bodily injury or further 

physical illness or injury; 

(g) any employee or agent of a business regulated 

under the provisions of Title 70• R.c.M. 1947• when actin~ 

in co~pl iance with any rule or order authorized by the 

public service co.mission pursuant to the provisions of 

Title 70• R.(..M. 1947; 

(hl any person acting under the authority and within 

the scope of a right of lawful inspection granted by law. 

(i) any bona fide newsman in the immediate 

accompaniMent of law enforce~nt officers obtaining entry 

under a valid or apparently valid search warrant or in the 

immediate accompaniment of law enforcement officers lawfully 

gaining entrance when there is evidence ~hat a crime has 

been committed. 

Section 4. Privacy of communications definitions. 

(1) For the purposes of this section the following 

definitions apply: 

(a) •(.ontents•, when used with respect to any wire or 

oral commun•cation, includes any information concerning the 

identity of the parties to such communication or the 
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exist~nce, substance, pu rport• or m2-.2ning of that 

com~unication. 

{b} "~1ectronicw mechanical. or other devicew ~eans 

any device or apparatus which can be used to intercept a 

~ire or oral communication other than: 

(i) a telephone or telegraph instrument. equipmento or 

facility or any component thereof furnished to the 

subscriber or user for ordinary telephone or telegrapn use 

or used by 3 communications common carrier in the ordinary 

course of its buslnessi o~ 

(i i) a hearing aid or similar device being used to 

correct subnormal hearing to not better than normal. 

(c) •·Intercept• means the acquisition of the contents 

of any wire or oral or written communication while such 

communication is being conducted or before it reaches the 

int~nded receiver or receivers through the use of any 

electronic• mechanical• or other device, by opening a s2aled 

letter, or otherwise. 

(d) •Mail covers• means the information received by 

copying or retaining some or all of the information 

contained on the outside of a sealed envelope containing a 

written communication. 

(e) 6 0ra1 communication" means any oral communication 

uttered by a person with an expectation that such 

communication is not subject to intar-ception, under 
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circumstances justifying such expectations. 

(f) •Person• means any employee or agent of the state 

of Montana or any political subdivision tnereof and any 

individual. partnershiP• association. joint-stock co•pany. 

trust, or corporation. 

(g) "Wire co~munication• means any communication made 

in whole or in part by aid of wire, cable, or other 

connection furnished or operated by any person engaged as a 

common carrier or public utility in providing or operating 

such facilities for the transmission of co~unication. 

(h) •written co~unication• means any letter or other 

written message prepared for delivery through the United 

States aail or for delivery by any other •eans with the 

expectation that such co.munication is not subject to 

interception. under circumstances justifying such 

expectations. 

(2) Except as provided in subsection (4) of this 

sect i :>nt it is unlawful for any person not a party to the 

comauni~ation to purposefully intercept. to attempt to 

intercept, or procure any other person to intercept or 

attempt to intercept any wire or oral or written 

communication without the consent of both the sender and the 

receiver of the communication o~, if more than two parties. 

without the consent of all parties to the communication. 

(3) Except as provided in subsection (4) of this 
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secti.:l'n., it is unlawful for any person to purposefully 

disc1os~ o~ use or attempt to disclose o~ use th2 contents 

of any wire or oTal or written communic~tion knowing or 

having reason to know that such information was obtained in 

violation of subsection (2) of this section •. 

(4) The provisions of subsections (2) and (3) do not 

apply to: 

(a) agents and employees of the United States acting 

under lawful federal authorityi 

(b) an operator of a switchboard or an officer, 

employee, or agent of any communication com•on carrier whose 

facilities are used in the trans•ission of a wire 

com~nication with respect to the interception, disclosure, 

or use of that communication in the nor•al course of his 

e10ploy•ent while engaged in any activity which is a 

necessary incident to the rendition of his service or to the 

protection of the rights or property of the carrier of such 

communication; provided, that commun;cation common carriers 

may not utilize servjce observing or random monit~ring 

except for mechanical or service quality control checksi 

provided, further, that the line of any subscriber of a 

telephone coMpany may not be monitored by a telephone 

company for the purpose of service observing or random 

monitoring. except phone communication to or from the 

telephone company, if th~ subscriber so requests in writing 
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to the telephone company. Any subscriber may seak an 

injunction in the district court to prevent such service 

observing or random monitoring. Nothing in this subsection 

prohibits any officer or e10ployee of a communications com•on 

carrier, in the testing~ maintenance, and repair of its 

equipment, from monitoring any line for the purpose of 

deter•ining the existence of telephone communications on the 

line or determining whether the line is properly 

functioning. The public service commission shall require 

that each telephone company operating in this state. 

including nonregulated cooperatives. file annually with it a 

complete report of all service-observing activity, if any• 

carried on by such telephone company, including any rules 

adopted by such co•pany for such purpose. The report •ay 

include, for the purpose of service-quality control of ?hone 

communications to or fro• telephone co•panies only, a 

summary estimate of the total number of observations. The 

report shall oe made available to the publici 

{c) an employer or a properly authorized agent of an 

employer monitoring a telephone conversation of an employee 

relating to his employment provided the employee has been 

informed of the possibility of such monitoring; 

(d) properly authorized persons connected with the 

function of billing or allocation of charges made 

services, with regard to the existence 
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communications only; 

(e) parsons investigating the use of telephona or 

telegraph equipment in the commission of a crime, upon 

consent of ~t least one party to the conversation; 

(f) telephone calls received by law enforcement 

officersy police stations, and fire stations, provided 

affirmative efforts are made to inform the public by 

publication• posters. or otherwise that such calls are 

recorded; 

(g) a person properly authorized by the receiver of 

written com•unicat ions to open and receive such 

communications on the receiver•s behalf; 

(h) law enforcement officers or agents in connection 

with the use of undercover agents or employees, provided at 

least one party to the conversation has consented. 

(5) It is unlawful for any person to obtain mail 

covers, except upon a casual basis for the purpose of 

obtaining an address of the sender or receiver, except when 

the covers are received from federal authorities who 

properly obtained the covers pursuant to federal law. 

(6) Except for use by public law anforcement officers 

and agents in the performance of their official duties and 

in conformance with this act, it is unlawful to purposefully 

manufacture, assemble, possess, sell, or advertise for sa1e 

any electronicy mechanical, or other device, knowing or 
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having reason to know that the design of such device renders 

it primarily useful for the purpose of the surreptitious 

jnterception of wire or oral communtcations. 

(7) Without the consent of the person seeking 

professional advice, it is unlawful for any person to 

purposefully disclose or use the contents of any wire or 

ora1 or written communication. whether or not such 

conuaunication has been intercepted in violation of 

subsection (2) of this section, if the co•munication was a 

part of a bona fide privileged relationship between a 

medical doctor and his patient• an attorney and his client, 

a minister or clergy•an and his penitent or counselee, an 

accountant and his client, a school counselor and his 

counselee, a teacher and his student, a psychologist and his 

client, or a management consultant and his client, when the 

communication was given with the reasonable expectation that 

such communication will remain confidential. Nothing 

contained in this subsection prohibits the disclosure of 

such contents by the professional person: 

(a) to advance the cause of the client or other person 

seeking advice for which the advice was soughti 

(b) to his colleagues or other professional persons to 

provide better and more complete advice or assistance; 

(c) to his employees when necessary for the efficient 

operation of his office; 

-10-
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(d) to properly administer a public medical assistance 

program. to the extent necessary for such administration' 

(e) to collect a fee from the client, to the extent 

necessary to establish his right to such fee; 

(f) to prevent the commission of a felo~y; or 

(g) to defend a claim or complaint filed by the cl lent 

against a professional person. 

(B) It is unlawful to compel disclosure, by force, 

penalty• or imprison.ent or threat of forceo penalty. or 

imprisonment. of the contents of any wire or oral or written 

com.unication between a husband and wife or between either 

of them and their unemancipated children that took place 

while a bona fide and lawful family relationship existed 

under a reasonable expectation that such co .. unication would 

remain private and confidential. For the purpose of this 

section the dissolution of a marriage does not affect the 

bona fide and la,.ful family relationship between either 

parent and his unemancipated children. This section does not 

preclude compelling testimony properly relevant to the 

issues in any court proceeding involving a complaint by one 

member .of the family and participant in the co•munication 

against another family member and participant• including a 

criminal complaint made on behalf of one or more such 

members and participants. Further. this section does not 

preclude out-of-court interviews relating to such complaints 
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conducted by law enforcement officials upon consent of the 

person interviewed. 

Section 5. Privacy of the mind and personality. Ill 

The legislature finds that each person has a right to a 

protective zone or a private enclave protecting his mind, 

his personality, and nis inner 1 ife which justifies a 

reasonable expectation that certain private facts and 

information about himself will not be improperly disclosed 

or publicized. A person's thoughts. sentiments, emotions. 

sensations, religious beliefs• philosophical beliefs, and 

political beliefs clearly fall into this protective zone. In 

addition, certain other facts, either singly or in 

accumulation, are sufficiently private to justify a person 

in expecting that they will not be disclosed without his 

consent. In this connection. the more eBbarrassing the fact 

or facts and the more likely they will expose a person to 

infamy and disgrace, the closer they are to the core of the 

protective zone or private enclave referred to above. 

(2) For the purpose of this section, the following 

definitions apply: 

(a) •organization• means any profit or nonprofit 

corporat. ion, 

organizat. ion. 

depart .. ents 

partnership, proprietorship• or other 

including the state of Montana, its 

and local subdivisions and their boardso 

agencies, commissions, and bureaus. 
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(b) •Penalty" means any fine, loss of ~ightso loss of 

~rivileges. or loss of employment. 

{c) "Pol itic3l meetinga means any meeting at whicn 

candidates fo~ pOlitical office are chosen or a princi?al 

purpose of which is to permit candidates in a p~imary 

election or in a 9eneral election to address the public or 

answer questions from the puol ic. 

thoughts, senti m.ents, emotions., (d) "t>rivate 

sensations., religious 

political beliefs" 

beliefs, philosophical beliefs, or 

are thoughts, senti~ents, emotions. 

sensations, religious beliefs, philosophical 

political beliefs that the holder has 

expectation will not be disclosed. 

(e) "Surveillance" means the continuous 

observation of any particular individual 

beli-efs .. or 

a reasonable 

surreptitious 

or Jr oup of 

individuals or members of a single organization without 

their knowledge and consent. It includes the maintenance by 

any ~overnmenta1 unit., agancy, empl~yee., or agent thereof of 

any file of information about a person or group of persons, 

gathered primarily and substantially aithout the person's or 

yroup•s participation or knowledge, the gathering and 

maintenance of which information is not otherwise authorized 

by law. Each entry of information in any such til~ is 

considered to be one •act of surveillanceR as that term is 

used in this section. 
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(f) "Private organization charged with dispensing a 

governmental benefit" means an organization that dispenses a 

thing of value to the public or some segment thereof under 

contract or agreement with a governmental unjt or agency 

the~eofo For this purpose, obtaining a license or 

certificate of authority is not considered such a contract 

o,.. agreement. 

(3) It is unlawful for any pe~son to compel 

disclosure, by force, penalty, or imprisonment or threat of 

forceo penalty, or i•prisonment, fro~ an individual of his 

private thoughts, sentiments, emotions. sensations, 

religious beliefs, philosophical beliefs, or ~olitical 

beliefs, except in proper legal proceedings where such 

individual has himself made such items the subject of 

litigation or the issue has been properly raised by virtue 

of the nature of the proceedings. 

(4) It is unlawful fo~ any govern11ental unit or agency 

thereof or any private organization charged with dispensing 

a govergmental benefit to require from any individual, as a 

condition for the ~eceipt of any position or employment or 

the enjoyment of any right or other benefit, an oath, 

affirmation, or test that probes jnto such individual•s 

r~l igious, political• or philosophical beliefs. A simple 

03th or affirmation in the language of Article III• section 

3t of the Montana constttution does not violate this 
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provision. 

{5) It is unlawful for any government~! unit or a;2ncy 

thereof or any private org3nization chdrged with dispens in-; 

a governmental benefit to require without express 

legislative authorization: 

(a) a disclosure of religious, philoso~hical, or 

political beliefs from any individual as a condition for the 

receipt of a benefit or the enjoyment of a right of his 

membership in or affiliation with or attendance at mee~ings 

of any association. groupo or other organization, the 

disclosure of which may reasonably amount to a disclosure in 

part and against his will; or 

{b) a disclosure from any association. groupo or 

organization of the names and addresses of any one or more 

of its me•berso provided privacy is necessary for the 

undertaking and continuation of the lawful activities of the 

~ssociation, group, or Or]anization. The 1etermination of 

whether or not such an individual or association is entitled 

to claim privacy under this su~section shall be made ~y a 

judge or a district court in camera in a proper le9al 

proceeding. 

(6) It is unlawful: 

(a) for any person or governmental unit or a~ency 

thereof to reQuire as a condition of employ•ent or continued 

employment that an applicant or employee suomit to a 
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polygraphic detection deception test. commonly known as a 

1 ie detector testo or to questioning under the effect of 

sodium thiopental or to any other test or questioning by 

means of any mechanical device or chemical substance. It is 

not unlawful, however, for qualified operators to use 

polygraphic detection deception tests and their results for 

law enforcement jnvestigation or personnel recruitment for 

law enforcement upon the consent of any person taking such a 

test. 

(b) for any person or governmental unit or agency 

thereof to discharge any employee solely because of an 

opinion or alleged opinion that the employee did not tell 

the truth during a polygraph detection deception test or 

questioning under the effect of sodium thiopental or any 

other test or questioning by means of any mechanical device 

or chemical substance, except where a valid and voluntary 

stipulation has been executed by the amployer and the 

employee prior to such examination; 

(c) for any court in the course of any civil trial, 

criminal trial~ or pretr,al 

either the plaintiff or the 

proceeding 

defendant 

to require that 

submit to a 

polygraphic detection deception test or to questioning under 

the effect of sodium thiopental or to any other test or 

questioning by means of any mechanical 

substance; or 

-16-
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{d) for any examiner or operator of any polygraph or 

other mechanical device a~ a person who administers a 

chemical substance or an assistant or any other person made 

pr;vy to such information to disclose or use any information 

acquired during the conduct of such test without the consent 

of th9 person examined. 

{1) Subsections {c) and {d) of subsection (b) of this 

section do not prohibit any test and the disclosure of 

information from any test performed pursuant to 32-2142.1 

through 32-2142.3. 

(B) It is unlawful for any governmental unit or aJency 

thereof or any private organization charged with dispensing 

a governmental benefit to require any individual. as a 

condition for employment or the enjoyment of any riqht or 

other benefit. to take a psychological personality inventory 

test such as the Minnesota multiphasic person3lity 

inventory, the Minnesota counseling inventory, or the 

Edwards personal preference schedula. unless such tests ar~ 

used only for statistical purposes and the results ar2 not 

individually identifiable. The unit, agency• or 

organization must first have published regulations pursuant 

to the Montana Administrative Procedure Act or, if 

inapplicable. in a manner similar thereto. setting forth th~ 

compelling interest that outweighs this intrusion on an 

individual•s privacy. 

-11-

1 

2 

3 

4 

5 

b 

7 

8 

g 

10 

11 

12 

13 

14 

15 

lb 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0515j01 

(9) Except as set forth in subsection {10) of this 

section. it is unlawful for any officer of any executive 

d2partment or executive agency of the state of Montana or of 

any local subdivision or agency thereof or any person acting 

or purporting to act under such officer•s authority to 

require or request or to attempt to require or request any 

employee of the department or agency or any person applying 

for such employ.ent to: 

(a) answer any questions designed to elicit from him 

information concerning: 

(i) his race. religion. or national origin or the 

race. religion. or national origin of any of his forebears; 

(ii) his personal relationship with any person 

connected with him by blood or marriage. except when 

necessary to disclose nepotism as defined by law; 

(iii) his religious beliefs or practices; 

(iv) his attitude or conduct with respect to sexual 

matters; 

(v) his property. income. or other assets; source of 

income or liabil itjes; or his personal or domestic 

expenditures or those of any member of his household; or 

(b} make a report concerning any of his activities or 

undertakings unless such activities or undertakings are 

related to the performance of his job or to the development 

of additional qualifications for his job or unless there is 

-18-
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reason to believe that he is engaged in outside activities 

or employment in conflict with his official duties. 

(10} Nothing contained in subsection (~) prohioits: 

(a) inquiry concerning the citizenship or race of any 

employee or person if his citizenship or race. is a statutory 

condition of his obtainin~ or retaining employment; 

(b) a physician from eliciting such information or 

authorizing such tests in the diagnosis or treatment of any 

such employee or person, on an individual case oasis only, 

when such physician considers such inYor•ation necessary to 

enable him to determine whether or not such individual is 

suffering from mental illness; 

(c) an officer of such department or agency from 

advising any such employee of a specific charge of sexual 

misconduct made against that e111ployee and affording him an 

opportunity to refute the charge; 

(d) an employee of a taxing authority from obtaining 

the necessary information to carry out the functions of his 

job; 

(e) an employer or other organization administering a 

pension plan or other plan for the benefit of the employee 

or his family from obtaining information necessary to carry 

out the purpose of the plan; 

(f) an employer obtaining information necessary to 

comply with the requirements of federal law; or 
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(g) ~ith regard to the items contained in (9)(a)(v) 

only, the requirement of a full disclosure of assets and 

income by an elected official or the requirement of a full 

disclosure of any matter which might tend to indicat0 a 

conflict of interest in respect to the performance of any of 

his duties oy any employee or applicant. 

(11) It is unlawful for any person to authorize or 

engage in the unreasonable surveillance of any individual, 

group of individuals, or members of any organization. 

Officers and agents of public law enforcement agencies may 

engage in surveillance provided that it does not continue 

beyond 24 hours without a written state•ent to the chief or 

director of the agency explaining the need for such 

surveillance. 

(1Z) It shall be unlawful for any 

or agent of the state of Montana. 

officer, employee, 

any of the local 

subdivisions, or any agencies thereof to attend a political 

meeting for the purpose of observing or conducting 

surveillance of an individual, group of individuals, or 

organization suspected of committing or about to commit a 

cri•inal offense unless there is probable cause tc believe 

that the offense in question is likely to be com~itted at 

the meeting or in the immediate vicinity of the meeting 

during the tlme at which the meetlng is being hela; provided 

that nothing contained in this subsection prohibits the 
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nonsurreptitious attendance at any meeting of any peace 

officer or other person whose attendance at that meeting is 

for the pur~ose of protacting, as authorized by law, the 

security of any person lawfully attending the meeting or 

participaLing in the Re~ting. 

(13} It is unlawful for any law enforcement 

organization to keep any records concerning political 

matters with regard to any individual suspect present at any 

political aeeting. 

Section 6. Marital or familial privacy. ( l] It is 

unlawful for any govern•ental unit or agency thereof to take 

any action which interferes with the right of a married 

couple: 

(a] to decide for themselves whether to procreate 

chi1dreni 

(b) tJ use birth control devices and techniques 

consistent with reasonable medical safeguards; or 

(c) to do any other act or make any other cnoice 

consistent with the marital relationship that does not cause 

harm to each other or others. 

(2) Nothing contained in this section prevents tha 

state of Montana from proscribing a~ortion to the extent 

permitted under the constitution of the United States or 

prohibits a person from publishing and distributing leaflets 

or other material relating to the above matters. 
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(3} It is unlawful for any person to interfere by 

force, penalty, or imprisonment or threat of force, penalty, 

or imprisonment with the free choice of any individual to 

refuse or accept sterilization. This subsection does not 

apply to a medical doctor seeking compensation for his 

services or acting in a reasonable manner to protect the 

health of his patient. 

(4) It is unlawful for any governmental unit or agency 

thereof to 

guidance of 

interfere with the religious training and 

an une~ancipated child when such religious 

training and guidance is desired by both parents, without 

the existence of coapelling societal 

interference. 

interest for such 

Section 7. Inadmissible evidence. Except as otherwise 

specifically provided by statute, no evidence obtained as a 

result of any act or omission made unlawful undar this act 

shall be received in evidence in any trial, hearing, or 

other proceeding in or before any court, grand jury, 

department• officer, agency, regulatory body, or legislative 

committee without the informed consent of the person or 

persons whose privacy has been invaded. 

Section 8. Penalties. ( 1) Except as otherwise 

specifically provided by statute, any purposeful act or 

omission m~de unlawful under sections 3 or 4 of this ac~ is 

punishable by fine of not more than Sl.OOO or i~prisonment 
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of not more than 1 year, or botht provid2d• howev~r• th~t no 

such act or omission is punishable unless it is fi~st 

establish~d that the a~cused person kn~w such 'ct or 

omission was unla~ful. Proof of such knowledge ntu5t be 

established as an indep2ndent fact and cannot b? inferr ~ or 

presumed. 

(2) AnJ act or omission •ade unlawful under secti::Jons 5 

or 6 of this act is punishable by a fine of not more than 

S500 or imprlson•ent of not •ore than 6 months, or ~oth, 

provided, however, 

punishable unless 

that no such act or omission is 

it is first established that the accused 

person knew such act or o•lssion vas unlawful. Proof of such 

knowledge aust be established as an independent fact and 

cannot be inferred or presu.ad. 

(3) Any electronic., mechanical, or other device 

•anufacturedt asse•bled, possessed, sold, or advertised in 

violation of section 4(6) of this act may be seized and 

forfeited to the state of Montana. Upon proper court order 

obtained from a district court of proper jurisdiction, such 

property shall be destroyed. 

Section 9. Civil action. (1) A person whose privacy 

has been invaded because of an unlawful act or omission i~ 

violation of any of the provisions of this act may file a 

civil suit in a district court of proper jurisdiction 

against any person who has COIIURitted the violation, 
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including any governmental unit or agency the~eof• and upon 

proper proof is entitled to: 

(a) an injunction or othe~ appropriate order enjoining 

o~ restraining any violation of this act or requiring 

compliance herewith; 

[b) an appropriate order requiring the offendin~ 

person to delete from his file or files any information 

gathered in violation of this act; 

(c) actual damages. but not less than liquidated 

dafiages• computed at the rate of SlOO for each violation for 

each offender. Each day of a continuing interception of a 

wire or oral communication and each day of a continuing 

surveillance in violation of this act is considerad a 

separate violation. If an action is brought against both an 

organization and its e-rloyees or agents. the injured party 

is not entitled to double recovery. If other statutes 

provide specifically and exclusively for a different measure 

of dasages or remedy, this subsection does not apply. This 

p~ovision does not apply to any act or omission which would 

not be unlawful if consent were given by a proper person 

provided the accused person acts under a reasonably formed, 

although mistaken• impression that such consent was given. 

This exception does not apply to an agent or employee of a 

governmental unit acting in the course of his employment. 

(d) punitive or exempla~y damages as set forth in 
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17-ZGH. ~~ im~nded; 

(~) a reasonab1e attorney's fee and oth2r ljtjgation 

sJst~ reason.1nly incurrea. 

(2) It is not a necessary prerequisite to an action 

~ursuant to this section that the injur~d party has suffered 

or be~n thri~atened with actual damages. 

Sect i-on lO. Severabid ity. If a pa~t of this act i~ 

jnv-.11 i a,. all valid ~arts that ar-r! severable fro!Tl th~ invalid. 

part re:r.ain in effect. If a part of tnis 3Ct is invalij in 

one or m~re of its appl icdtions, the part remdins in effect 

in all valij applicutions that ar~ severable from in113li'd 

a~)pl icati ons. 

Section 11. Section 94-B-114• R.C.H. 1947• is amended 

to read as follows: 

"~4-8-ll4. Privacy in communications. ( 1) A p~rson 

com~its the offense of violatin~ ~riv3CY in communications 

if t1e kno~in~ly or purpas~ly: 

(a} c~m~ttn~e~te~ ~mYn~~~ with any person by 

telephona wjth the intent to terrify, intimidate. thredten, 

har.•ss. dnnoy._ or off;endT or tt~., ~U[>!.[.__.l;j_J_e._~~lle.~~ 3ny 

ouscen<'• lewd.._ or profane lan·;uage or ~""l'""~t T.S.~Il.Slil.S. any 

1 ~wd or l ~~s.civious actT or tflf""erl-t-efl !_.t!reaten~ to inflict 

injury or physical harm to the person or property of any 

person-.:.i_ 

(tl) ld~-e~ ~ a t-elephone to attempt to ext'Jirt .nancy 
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or any other thing of value from any personT or to disturb 

by repeated telephone calls the peace, quiet.._ or right of 

privacy of 3ny person at the pldce wh~re the telephone call 

or calls we~e ~.e. received. The use of obscene. lewd~ or 

profa~e lan~uage or the making of a threat or lewd or 

lJscivious suggestions ~~elf-be~ prima facia eviden~e of 

an intent to terrify, intimidate, threaten• harass. annoy~ 

or offend. 

tet--~eeo~d~--or--eott~e~--t~--hf!-~eeo~d.,d-hy-tt~e-~~-ony 

fl~dd~-~+ee~~o~+e-o~-~ee~a"+e~f-d~v+~~--~ft+~"--~eprod~e~~--e 

"ttm6n--eo~Ye~~~o"--w~tho~t-t"~-M"owte~~ .. -o~-o++-po~t~e~-to 

t"~-eo"yer~ot~oftw-5ttb~eet~on-tet-~"ott--"~t--~p~+y--to--d~+y 

eteeted-er-appe+~t.,d-pubtie-of~~e~a+~-o~-~mptoyee~-"h.,n-~tteh 

~~e~e~+p~~o~--o~--~~eerrl+fl9--+~--rl~"e-~ft-tft~-~@~+o~m~fte~-~f 

o~~~e~ol-dttty~-"~~-te-pe~s~"s-speok~ng-et-p~bl~e-meet~"9~-~~ 

'~~~e"~-~~·~"-w~~H+"~-o~-~~eh-r~eo~dT"9~ 

tdt--Attempt~-oy--men"s--o~--ony--moeh~"eT--~n~trttm~ntT 

eo"~r~va"eeT--~r--~ft-~ny-e~H~~-mafl~~ry-~ed~~T-or-~~+em~t~-~~ 

~eed-a"~-m~~~e~~-e~-~ee~n-~~~-eo"t~~~~--~her~o+T--•h+~~--t~~ 

~ome--~~--be~"~--~e"t--oye~-ony-te+~9roph-t~"eT-or-teor~~-~ 

~ttemp~~-to-+~e~"-~ft~-eo"~e"t3-o+-efty--~e$~e9~T--w~++~t--t"~ 

~om~-+~-~ft-~~y-t~l~9~e~"-~~fTee-er-+~-ee+~g-~ee~fved-~~=~e~t 

e~--~~ft~-tfl~~e~~emT--~--•Ro--~~~~--o~--~~t~m~t~-~~-tt~~y-~~ 

eomm~ft+eete-to-~t"~~~y-n"y-~"~~mo~+o"-~e-oet~+~~~ .. 

t~t--B~~e+ose~-the-eont~"t~-o+-o-telf!9~opn~e-me$~09e-o~ 
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~"Y-1' -,r-t-t:fte-r-eofT -6 dd re~'!J ed -to-~., oi: he-r- -p ~1"''!';"'0!'!- -..,+t 1-tottt-- th-e 

rerm+~~+o~--o~--~ue"-~e~~e~y-~~+~~~-d~~~ete~-to-do-~o-by-t"~ 

J ~ew~u~-o~~er-o+-e-eoHr~T 

4 t~t--Bp~"~-o~-~~e~~-o~-eatt~e~-to--fi~--~eod--o"y--~~~t~~ 

5 +~t~er-ne~-edd~~~ed-~e-ft+msef+T-wi~h~dt-be~"d-~~~Hor+~~e-~o 

·.") do- -~~--e-y-e--f 'tt-1-!!:t"-'t he-w.,....;. t:e r-of.- ~u-e .,_ f-et:t er-o r- by--t-h~-f'~"r' ~e.,.. 

7 ~e-w~~m-+t:-+~-efid¥e~~edT-o"d-ever~-p~,...~~"-w~eT--wftfto~t--~~ 

b ++k~--e~hor+~yT--~~b~+~"~~--~"y--ef--t:"e--eef'l~en~~--~f-~~~h 

9 tetter~-k"ew+"g-the-~eMe-to-~eve-be~"-tt"te.+tttty-~pe"edY 

10 (2) A person convicted of the offense of viol3tin" tfte 

11 ?rivacy in communica~ions shall be fined not to exceed ++Y~ 

12 ~tt"dr~--dotter~--f$500t or be imprisoned in tha county jail 

13 for a term not to exceed ~+~-tbt months or ~oth." 

14 Section 12. Repealer. Sections 41-119 and 41-120. 

15 R.c.H. 1947Y a~e ~epealed. 

-End-
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Collllllittee on Judiciary 

Objection Raised to 
Adverse Committee Report 

INTROOUCEO BY ~JC;_f':_ __ _ 
A BilL FOR AN ACT ENTITLED: •THE MONTANA PRIVACY ACT; TO 

IMPlEMENT ARTICLE II. SECTION lOt OF THE CONSTITUTION; 

AMENDING SECTION 94-8-114t R.C.M. 1947; AND REPEAliNG 

SECTIJNS 41-119 AND 41-120, R.C.M. 1947.• 

BE IT ENACTED BY THE lEGISlATURE OF THE STATE OF MONTANA: 

Section 1. Sho~t title. This may be cited as "The 

Montana P~ivacy Act•. 

Section 2. What ~ight of privacy includes. The ·~ight 

of privacy" set forth in section 10 of Article [I of the 

Montana constitution includes: 

( 1) privacy of the home and other private places; 

{2) privacy of communications; 

(3) privacy of the mind; and 

(4) privacy of the marriage and family. 

Section 3. Privacy of the home and other ~rivate 

places -- definitions. {l) As used in this section the 

following definitions apply: 

(a} "Home or ather private places" means a pe~son•s 

dwelling or any other place or area where one may reasonaoly 

expect to be safe or protected from casual or hostile 

intrusion or surveillance. The term includes but is not 

There are no changes in 6111~& will not be re-run. 

Please refer to white copy for complete text. S E C 0 N D READING 
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1 imited to a person•s residence o~ other enclosed habitat or 

2 a garage. barn, or othe~ outbuilding connected with a 

3 residence; a motely hotel, or room; an automobile or other 
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enclosed vehicle or boat; an office, warehouse, or other 

commercial building or area in a building into which the 

public is not invited; a compartment in a public toilet or 

bath house, a locker or desk drawer o~ any other similar 

enclosure. The term does not include a place to which the 

public or a substantial part thereof has access or any such 

place or area not under the lawful control or possession of 

the person asserting the right of privacy. 

(b) •Enter" means to physically enter or in any other 

manner to accomplish a sufficient entry by the use of any 

device or otherwise so that the contents, ~ounds. events, 

activities, or persons therein which a person has a 

reasonable expectation of keeping private can be observed, 

photographed, recorded• heard, or otherwise uncovered. It 

shall also mean the trespass on property far the purpose of 

gaining or attempting to gain such entry. 

(2} Except as provided in subsection (3) of this 

sectiont it is unlawful for any person. including any a~ent 

or employee of any ~overnmental unit• to enter a home or 

other ~rivate place for any purpose. Each entry ~y each 

person constitutes a separate offense. 

( 3) Subsection (2) does not apply to any tresoass or 

-2-
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entry obtained by: 

[a) any person after consent is freely given by a 

proper person. either express or implied, except, when ·3ntry 

is by agents or employees of a governmental unit., consent 

may not be implied unless the person giving the consent is 

aware that consent ~ay be withheld. The exception for 

agents or emp 1 oyees of a •;;overnmental unit does not apply to 

undercover agents or nonuniformed employees of a public law 

enforce~nt agency. 

[b) agents and employees of the United States acting 

under lawful federal authority; 

[c) agents or e•ployees of the state or of local 

governmental units acting under the authority of a valid or 

apparently valid search warrant, writ of attachment, writ of 

execution, or other writ or order lawfully obtained under 

proper legal process or making a lawful search incident to a 

1 awful arrest; 

[d) a landlord or other person having a claim to such 

a place to the extent necessary for the rightful exercise of 

protection of such claim. For this purpose, a landlord or 

other lawful claimant to leased pre•ises has the right of 

Inspection only at reasonable.ti•es and only as often as may 

be reasonably necessary to protect the property over which 

he exercises such claim. 

[e) any person whose sole purpose is to render 
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assistance whenever there are reasonable grounds to believe 

the premises are in danger of fire or other calamity; 

(f) any person in case of an emergency whenever there 

are reasonable grounds to believe the occupant needs 

immediate assistan~e to avoid bodily injury or further 

physical illness or injury; 

[g) any employee or agent of a business regulated 

under the provisions of Title 70, R.C.H. 1947, when acting 

in compliance with any rule or order authorized by the 

public service co-.ission pursuant to the provisions of 

Title 70o R.c.H. 1947; 

[h) any person acting under the authority and within 

the scope of a right of lawful Inspection granted by law. 

(i) any 

accompani-nt 

bona 

of law 

fide news ~nan in the i 11naedi ate 

enforcement officers obtaining entry 

under a valid or apparently valid search warrant or in the 

immediate accompaniment of law enforcement officers lawfully 

gaining entrance when there is evidence that a crime has 

been committed. 

Section ~. Privacy of communications definitions. 

( l) For the purposes of this section the following 

definitlans apply: 

(a} •contents•, when used with respect to any wire or 

oral com•unicationo includes any information concerning the 

identity of the parties to such communication or the 
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