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HOUSE Bill NO. 466 

INTRODUCeD BY DRISCOLL 

A Bill FOR AN ACT ENTITLED: •AN ACT DECLARING THAT THE 

OPEN-PIT EXTRACTION OF METALLIC ORES IS NOT AN UN~ESTRICTEO 

PUBLIC PURPOSE FOR WHICH PROPERTY MAY BE TAKEN BY EMINENT 

DO~AIN AND SETTING THE PUBLIC POliCY THEREFOR; AMENDING 

S~CTION 93-9902o RoCoHo 1947.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

Section 1. Section 93-9902• R.C.H. 1947o is amended to 

read as follows: 

•93-9902. What are public uses. Subject to the 

provisions of this chapter, the right of eminent domain may 

be exercised in behalf of the following public uses: 

1. All public uses authorized by the government of the 

United Stat~s. 

z. Public buildings and grounds for the use of the 

state, and all other public uses authoriz~~ by the 

legislative assembly of the state. 

J. Pu~lic buildings and grounds for the use of any 

county-, citY• or town• or schoo) distrtctsi canals, 

aqueducts, flumes• ditches. or pipes conducting watBrt heat-, 

or ;as for the use of the inhabitants of any county, city, 

or town; raisin~ ~h~ banks of strdams, removing obstructions 
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there~roa; and wideningo deepentng, or straightening their 

channels; roadso st:reetso and alleyso and all .other public 

uses for the benefit: of any ·count:~ ~it:yo or town,' or the 

l nhabi tants thereofo wh tch ·aay be authorized by the 

legi sl'at:l we asseWibl y; but: 1t:he · 1110de of apport lolfing and 

collecting the costs 01 sucb i..,crow-nt:s shal'l be such as 

aay:be· pro11ided in the statutes or ordinances by .whidl the 

sa- aay be authorized.· 

~. llbarlleso d"ocks.- pierso · cbllt:as•-' :ba.iasl' :terrtese 

bridges. cif art lld!M(so- prlw~e ·r<Miets.- :plank ~ t:urnpitu( 

roadso :railroads• :canail!h ctit:cMse n11-o 'aqueducts• and 

pipes for public transportation, supplying ainase •il~s~ 6Ad 

s-lters f- the reiiUct:lol{ of ora and f'a,..lll!f -~ 

wi t:h water, .and drainage and recl"ai•ii"ll 1 ands9 and • for 

floating logs and lu.O.r on st:reaes not navigab~eo and sites 

for reservoirs, necessary for collecting and-storing water. 

Providedo however, f.hat: sech reservoir. sites -st: possess a 

publ ia use de.onst:rable to the dist:r i ct: court as the highest: 

and best: use of the land. 

5. Roadso tunnelso ditches, flu.aso pipeso and duaping 

places for working mi rn.so ·mill so or saelters for the 

reduction of ~res; also outlets. na~ural er otherNiseo fow 

the flow, deposito or conduct: of tailings or refuse aatter 

fro• aineso mills and smelters for the reduction of ores, 

also an occupancy in comaon by the owners or the possessors 
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of different •ines of any place for the flow, deposit, or 

conduct of tailings or refuse matter from their several 

mines, •ills. or smelters for reduction of ores. and sites 

for reservoirs necessary for collecting and storing wat~r. 

Provided, however, that such reservoir sites .ust possess a 

public use de-onstrable to the distri~t court as the highest 

and best 11se of the land. 

6. Private roads leading fro• highways to residences 

or far•s• 

1. Telephone or electri~ light lines. 

8. Telegraph lines. 

9. Sewerage of any citt• county• or town, or any 

subdivision thereof, whether incorpor-ated or unincorporated, 

or of any settlement consisting of not less than ten (10) 

fami 1 i"es, or of any public buildings belonging to the state, 

or to any college or university. 

10. Tramway lines. 

11. Electric power lines. 

12. logging railways. 

13. Temporary logging roads and" banking grounds for 

the transportation of logs and timber products to public 

strea•s• lakes, •illso rai.lr'oads, or highways, for such ti

as the court or judge .ay determine; provided, the grounds 

of state institutions be excepted. 

14. Underground reservoirs suitable for storage of 
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natural gas. 

15. ~o-.. fte-end-ew~re~&resy-meta?~r~ftere+s-ewfted 

hy-~he-p+e+ft~+++-?eea~~aeftee~ft--er--upoft--tfte--sur+~-e+ 

~repe~y--wnere--tfte--~~~-~e-ss+d-sar+aee-vests-+ft-~ft~~~ 

~rev+dedv-how.,erv-~e ~ use of the surface f~r strip 

mining or open pit mlnin~ of coal (i.e., any mining •athod 

or process in which the strata or overburden is re•oved or 

displaced in order to extract the coal) is not a public use 

and eminent do~ain may not be exercised for this purp~s~.· 

Section 2. There is ·a new R.c.M. section that reads as 

follows: 

Policy on open pit •lning of .etallic ores. (1) The 

state•s power to exercise the right of eminent domain for 

the purpose of open pit •inlng of metallic ores shall be 

severely rastricted and shall be utilized only in extremely 

1 i•ited cases. However, due to the econoMic i•pact of mining 

and the nature of some mining technologies, the use of 

eminent domain for open pit mining must occasionally be 

per•itted• but only after close scrutiny by an ad hoc board 

of necessity. This board shall be formed upon request of the 

plaintiff to the governor of Montana. The request shall .be 

made after 2 week"s notice in newspapers distributed in the 

area to be mined• The board shall be co~posed of five 

members appointed as follows: 

(a) One meMber shall be appointed by the governor of 
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Montana. 

l (b} One aember shall :be appointed by the county 

3 commissioners governing the area where the property is 

4 1 ocatedo 

5 (c) One member shall be appointed by the plaintiff. 

b ld) One ~ember shall be appointed by the surface 

7 rights owner. 

8 (e) One member shall ·be appointed by the state 

9 district court of the area where the p~operty is located. 

10 (2)" The board of necessity shall approve or disapprove 

11 the sites-specific use of condemnation. This action may be 

12 taken only after reviewing the following Criteria: 

l3 (a) The underlying reasons for the aining coapany•s 

14 decision to develop the metallic ore prop~rties beneath the 

15 are• in question with open pit techniques; and 

16 (b) The feelings of the populace in the area 

11 surroul"d i ng the development as to the proposed expansion of 

13 the o~~n pit minei and 

19 (c) lhe highest and best use of land surface in 

20 question. 

21 (3) All expenses incurred by the ad hoc board of 

22 necessity shall be borne by the plaintiff. The approval or 

23 disapproval of the ad hoc comaittee shall be final. and in 

24 the event a favorable decision is rendered• normal 

25 condemnation proceedings shall be instituted. 

-End-
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HOUSE BILL NO. 466 

INTRODUCED BY DRISCOLL 

JudiciQry 

Objection Raised to 
Adverse Committee Report 

~ BILL FOR AN ACT ENTITLED: •AN ACT D~CLARING THAT THE 

OPHI-PIT EXTRACTION OF METALLIC ORES IS NOT AN UNRESTRICTED 

PUBLIC PURPQSE FOR WHICH PROPERTY MAY BE TAKEN BY EMINENT 

uOKAI~ A~D SETTING THE PUBLIC POLICY THEREFOR; AMENDING 

SECTION 93-9902t R.t.H. 1947.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section l• Section 93-9902o R.C.M. 1947o is aaended to 

read as follows: 

•93-9902. What are public uses. Subject to the 

provisions of this chapter, the right of eminent domain zay 

be exercised in behalf of the following public uses: 

1. All public uses authorized by the government of the 

United St 3-t ~s. 

~. Puolic buildings and grounds for the use of the 

ct<ltet and all other public uses authorized by the 

legislative assembly of the state. 

3. Pu~lic buildings and grounds for the use of any 

county • city, or towny or school districts; canals9 

aqueducts, flumeso ditcheso or pipes conducting wat~r, heat. 

or qas for the use of the inhabitants of any county. city, 

~r town; raisinj the banks of streams9 removing obstructions 
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therefroao and widening, deepening, or straightening their 

channels; roadso streetso and alleys, and all :other public 

uses for the benefit of any county, cityo or town, or the 

inhabitants thereofo vhich ·•ay be authorized by the 

legi sl:au ve asseabl r; but the · -de of appor.tiol{lng · and 

collecting the costs of such i•prov-nt:s shal"l be sucb as 

aay ·be· provided in the statutes or ordinances by· .which the 

saOBe aay be authorized. 

~. Wharves, dockso piers.o · ctMit:es.- .boo-s; ·f"errles, 

bridges, of all :kindso· pr-1-.,ae roads- plank and turnpikl!{ 

roadso ·railroacls• ~cana"lso ditthes'o n .. -s .• ·aq~~eductsto and 

pipes for public transportation• supplying·81aeso 8Jl,so and 

s-lters for the reducti:ori ~ ·ores and f'aJT•lfi!J' -i'gttborboods 

with watero .and drainage and recl"ai•ing lands, and, for-

floating logs and lu~r on:strea.s not navig4b~e; and sites 

for reservoirso necessary for Collecting and·storing·water. 

Provided, however, that such reservoir sites .ust possess a 

pub•ia use deaonstrable to the district court as the highest 

and -best use. of the ·1 and. 

s. Roadso tunnels; ditches, fluaeso pipes• and duaping 

places for working aai neso ·•ill so or saelters for the 

reduction of 0 res; also outletso natural or other-wise, for 

the flowo 'deposito or conduct of tailings or refuse aatter 

fro• ai nes, enl·s and saelters for the reduction of ores, 

also an occupancy in co.-on by the owners or the possessors 

-2- H8 466 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

!7 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0466/02 

of diffe~ent •ines of any place for the flow• deposit• or 

conduct of tailings or ~efuse aatter fro• their several 

•ines• •ills, or s•elters for ~eduction of ores. and sites 

fo~ reservoirs necessary for collecting and storing watar. 

Provided, however, that such reservoir sites .ust possess a 

public use demonstrable.to the distri~t court as the highest 

and best usa of the 1 and. 

6. Private roads leading fro• highways to residences 

or farms. 

7. Telephone or electric light lines. 

a. Telegraph lines. 

9. Sewerage of any city. county• ·or town, or any 

subdivision tberaof, loltletber· lnt;orporned or unincorporated• 

or of any settle-nt; consisting of not less than ten ( 10) 

famil i·es, o~ of any public bui1dings belonging to the state. 

or to any college or university. 

10. Tra.way lines. 

1le" Electric power 1 ines. 

12. Logging railways. 

13. Temporary logging roads and banking grounds for 

the transportation of logs and tiaber products to public 

strea•s• lakes, •Ills• tai.lroads• or highways• for suCh ti

as the cou~t or judge .ay deter•ine; provided, the grounds 

of state institutions be excepted. 

14. UndergJ"ound reservoirs suitable for storage of 
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natural gas. 

15. -ftt-11+--IHHI-...weet: eresw--~s-tw wti ..er~,_.,.fte<i 

tty-t;~e+Mfl'fi-'t-eee~tteltetfttt----41P"ft--tfte---i'eee--e-f 

~t"epet"ty--wl'te.-e--ttM--~+e-te-~-~--~-Ol'fto!!t"S-t 

p.-e¥~dy-ftew~~ !be use of the surface for strip 

•inlng or open pit •ining ~ coal (I•••• any •lning aathod 

or ~rocess in which the strata or overburden is re-eved or 

displaced in order to extract the coal• is not a public use 

and a.fnent domain aay no• be exercised for thts purpose.• 

Section z. There is~ new R.c.M• section that reads as 

follows: 

Policy on open pit eining of .. tallic ores. Cl) The 

state•s power to exercise the right of e•inent domatn fo~ 

the purpose of open pit atning of .. talltc ores shall be 

severaly rastricted and shall be utilized only in extremely 

li•ited cases. However,· due·to the econoeic iapact of einlng 

and the nature Qf so.a eining technologiasy the usa of 

eeine~t doeain fo~ open pit eining must occasionally·be 

per•ittedy out only after close scrutiny by an ad hoc board 

of necessity. This board shall be fo~Med upon request of the 

plaintiff to the governor of Montana. The request shall be 

eade after Z week•s notice in newspapers distributed in the 

area to be •ine"d· The board shall be composed of five 

ae.O.rs appointed as follows: 

ta) One aeeber shall be appointed by the governor of 

-4- H8 4106 
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1 Montana. 

2 (b) One aember shall be appointed by the county 

3 commissioners governing the area where the property is 

4 located. 

5 (c) One member shall be appointed by the plaintif~. 

6 (d) One ~e•ber shall be appointed by the surface 

7 rights owner. 

8 te) One meeber shall be appointed by the state 

9 district court of the area "here the property is located. 

10 (2r The board of nea:essity Shall approve or disapprove 

11 the sites-specific use of conde.nation. This action eay be 

12 taken only after reviewing the follo .. ing criteria: 

l3 (a) The underlying reasons for the •ining co•pany•s 

l«t decision to develop the .etallic ore properties beneath the 

15 area in question with open pit teChniques; and 

16 (b) The feelings of the populace in the area 

17 surrounding' the develop.ent as to the proposed -pans ion of 

18 the open pit n~ine; and 

19 (C) The nighest and best use of land surface in 

20 question. 

21 (3) All expenses incurred by the ad hoc board of 

2Z necessity shall be borne by the plaintiff. The approval or 

23 disapproval of the ad hoc coaeittee shall be finale and in 

l'o the event a favorable decision is rendered. nor111al 

25 condemnation proceedings shall be instituted. 

-End-
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