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HOUSE BTLL NO« 466

INTRODUCED BY DRISCOLL

HB 0466702

A BILL FOR AN ACT ENTITLED: wAN ACYT DECLARING THAT THE

OPEN~PIT EXTRACTION DF METALLIC ORES IS NOT AN UNRESTRICTED

PUBLIC PURPOSE FOR WHICH PROPERTY MAY BE TAKEN 3BY
DGMAIN  AND SETTING THE PUBLIC POLICY THEREFOR;3

SECFION 93-9902s ReCoeMa 1947

EMINENT

AMENDING

BE IT ENACTED BY THE LEGISLATURE OF THE STAFYE OF MONTANA:

Section le Section 93-9902y ReCeMe 1947y is amended to

read as follows:

"93-9902. What are public usese Subject

to the

provisions of this chapters the right of eminent domain may

be exercised in behalf of the following public uses:

le« A1l public uses authorized by the government of the

United Statese

Zae .Public buildings and grounds for tne wuse
statey and all other public wuses authorized
legislative assembly of the statee.

3. Public buildings ang grounds for the use

countys citys or towns or school districts;

aof the
by the
cf any
canalss

aqueductsy flumess ditchess or pipes conducting watzrs heats

or cas for the use of the inhabitants of any countys

citys

or town: raising th? banks of str2amss removing obstructions
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therefrome and widenings deepenings or straightening their
channels; roadsy streetssy and alleyss and all .other pubtic
uses for the bénefit of any countyy cityes or towny + or the
inhabitants thereofs which wmay be  authorized by the
legistative assembly; but :the " mode - of - apportioxing  and
collecting the costs of such improvements shall be such as
may ‘be provided in the statutes or ordinances by .which the
same may be authorized. -

%+ MWharvesy dockse pierss chutesy boomss ‘ferrTese
briﬁgt;a of 3ld kimdss private rosdsy plank and turnpike
roadsse Yriilro:dsv ‘candlss dﬁtthbﬁb flumess ‘agueductss and
pipés for public transportations supplying sinesy %il¥ss and
smelters for the reduction of oreg and fan-lng‘néigﬂputhoods
with waters iand - drainage and reclaiming landsy and. for
floating logs and lumber on streams not navigables and sites
for reservoirss necessary for collecting and storing watere
Provideds howeversy that suach reservair:sites must possess a
pubtic use demonstrable to the dis{rict court as the highest
and best use: of the tand.

5« Roadse tunnelss ditchese flumesy pipéss and dusping
places for working miness ®millsy or smelters for the
reduction of ores; also outletss natural er otherwises for
the flowy deposits or conduct of +ailings or refuse matter
from minesy mills and smelters for the reduction of oress

also an occupancy in commeon by the owners or the possessors
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HB 0466702

of different mines of any place for the flows deposits or
conduct of tailings or refuse matter from their several
minesy millss or smelters for reduction of oress and sites
for reservoirs necessary for collecting and storing watare
Provideds howevers that such reservoir sites must possess a
public use demonstrable to the distrist court as the highest
and best use of the lande

5. Private roads 1leading from highways to residences
or farmse

T« Telephone or electric Tight lines.

8« Telegraph lines.

9« Sewerage of any citys countys or towns or any
subdivision thereofe whether incorporated or unincorporateds
or of any settlement comnsisting of not less than ten (10)
familiess or of any public buildings belonging fo the states
or to any college or university.

10 Tramway liness

11« Electric power lines.

12« Logging railwayse.

13 Temporary logging roads and- banking grounds for
the transportation of logs and timber products to public
streamsy lTakess wmillss railroadss or highwayss for such time
as the court or judge may determine; brovided. the grounds
of state institutions be exceptede

l4s Underground reservoirs suitable for ‘storage of
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natural gase

15. Fo-mine-and-extract—oresy—metsis—or-minerats—owned
by—-the—plaintiff-tocated-beneath-—or--upon——the——surface——of
property-—where——the—-tit¥e-to-said-surface-vescs—in-otnarst
providedy—howevery—the The use of the surface for strip
mining or open pit mining of coal (iecer any wining mathod
or process in which the strata or overburden is removed or
displaced in order to extract the coal) is not a public use
and eminent domain may not be exercised for this purposz.”

Section 2. There is 3 new Re.(C«M. section that reads as
follows:

Policy on open pit mining of wmetallic orese ({1} The
state*s power to exercise the right of eminemt domain for
the purpose of open pit mining of wmetallic ores shall be
severaly rastricted and shall be utilized only in extremely
limited casese. Howevers due to the economic impact of mining
and the nature of some mining technologiess the wuse of
eminent domain for open pit mining must occasionally be
permitteds but only after close scrutiny by an ad hoc board
of necessitye. This board shall be formed upon request of the
plaintiff to the governor of Montana. The request shall .be
made after 2 week"s notice in newspapers distributed in the
area to be wmineds The board shall be composed of five
members appointed as follows:

{a) One member shall be appointed by the governor of
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Montana.

{b}y One member shall :be appointed by the county
commissioners governing the area where the property is
locatede.

{c} One member shall be appointed by the plaintiffe.

{d) One member s5hall be appointed by the surface
rights owners, .

(e} One member shall ‘be appointed by the state
district court of the area where the property is located.

{2) The board of necessity shall approve or disapprove
the sites-specific use of condemnation. This action may be
taken only after reviewing the following criteria:

{a) The wunderlying reasons for the mining company's
decision to develop the metallic ore praperties beneath the
area in question with open pit techniques; and

(b) The feelings of the populace in the area
surreurding the development as to the proposed expansion of
the opa2n pit mine; and

{c) The highast and best use of land surface in
guestione

{2} All expenses incurred by the ad hoc board of
necessity shall be borne by the plaintiff. The approval or
disapproval of the ad hoc committee shall be finale and in
the event a favorable decision is renderedsy normatl
condemnation proceedings shall be institutede

-End-
—5— H3 466
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“Judiciary

Objection Raised to

Adverse Committee Report

HOUSE BILL NO. 466

INTRODUCED BY DRISCOLL

A BILL rOR AN ACT ENTITLED: mati ACT DECLARING THAT THE
DPEM-PIT EXTRACTION OF MEFALLIC ORES IS NOT AN UNRESTRICTED
PUBLIC PURPOSE FOR WHICH PROPERTY MAY BE TAKEN BY EMINENT
DOMAIN  AND SETYING THE PUBLIC POLICY THEREFOR3 AMENDING

SECTION 93-9902y ReCeMe 194T.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 93—-9902y ReleM. 1947y is amended to
read as follows:

"93-9902. What are public wusese Subject to the
provisions of this chaptery the right of eminent domain may
be exercised in behalf of the following public uses:

1. Al1 public uses authorized by the government of the
United Statsse

Za .Puolic puitdings and grounds for the wuse of the
states and all other public wuses authorized by the
legislative assembly of the state.

3. Public buildings and grounds for the wuse of any
countys citysy or towny or school (districts; canalss
agueductsy flumess ditchese or pipes conducting waters heats
or gas for the use of the inhabitants of any countys Citys

ar town; raisinj the banks of streamss removing obstructions
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therefroms and widenings deepenings or straightening thelir
channels; roadses streetss and alleyss and all .other public
uses for the benefit of any countys citys Oor towney ~ or the
inhabi tants thereofs which way be authorized by the
legislative assembly; but -the ~mode of apportioring- - and
collecting the costs of such improvements shall be such as
may be provided in the statutes or ordinances by .which the
same may be authorized.

4. Wharvess doCkse pier#y -chutesy .boomsy fferrins;
bridgess 6f 311 kindss private roadss ‘plank and turnpike
roadse ‘railroadsy ‘canalss ditchesy flumess; agueductss and
pfﬁés fbt public transpdrtatio;- supplying siness mil¥ss and
smelters for the reduction of ores and farming néigﬂbofhoods
with wateres .and: drainage and reclaiming landse and for
floating logs and lumber on streams not navigables and sites
for vreservairss necessary for collecting and storing .water.
Provideds howevers that such reservoir: sites must possess a
pubtic use demonstrable to the distfict court as the highest
and best use of the Tande.

Se Roadse tunnelss ditchesy flumessy pipéss and dumping
places for working miness millses or smeltars for the
reduction of ores; also outletss natﬁral or otherwises for
the flows 'deposite or condﬁct of tailtings or refuse wmatter
from miness nills and smelters for the reduction of oress

also an occupancy in common by the owners or the possessors
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of different mines of any place for the flows deposite or
conduct of tailings or refuse matter from their several
miness millse or smelters for reduction of oress and sites
for reservoirs necessary for collecting and storing waters
Provideds howevers that such reservoir sites must possess a
public use demonstrable .to the distrist court as the highest
and best use of the lande.

Se Privdte roads leading from highways to residences
or farms.

7. Telephone or electric Vight lines.

8¢ Telegraph linese

9« Sewerage of any <citys countys oOr towne or any
subdivision therecfe whether incorporated or unincorporateds
or of any settlement consisting of not less than ten (10)
familiese or of any publtic buildings belonging to the states
or to any college or university.

10e Tramway linese

11« Electric power lines.

12 Logging railwayse

13« Temporary logging roads and- banking grounds for
the transportation of 1logs and timber products to public
streamss lakesy millss railroadss or highwayss for such time
as the court or judge may determine; provideds the grounds
of state institutions be excepteds

14+ Underground reservoirs suitable for storage of
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natural gase

15. Fo—mine—and-extroct-eresv-netsis—or-ninerals—owned
by-the-plaintiff-tocated-benenth--or—-~upon——the——surfsce——of
property——where——the-titFe—to-said-sorfece-vests—in—otnersy
providedy-—fnowsvervy—tire Ihe use of the swrface for strip
mining or open pit mining of coal (i.8«y 3ny mining mathod
or process in which the strata or overburden is removed or
displaced in ordar to extract the coal) is not a public use
and eminent domain may not be exercised for this purpose.™

Section 2 There is @ new ReC<M. section that reads as
followss

Policy on open pit mining of metallic orese. ({1} The
state®s power to exerciseé the right of eminent domain for
the purpose of open pit mining of metallic ores shall be
severaly rastricted and shall be u{iiized only in extremely
limited cases. Howevere due to the economic impact of aining
and the nature of some mining technofogiessy the us2 of
eminent dowain for open pit wmining must occasionally be
permitteds but only after close scrutiny by an ad hoc board
of necessitye This board shall be formed upon request of the
plaintiff to the governor of Hontanae The request shall .be
made after 2 week®s notice in newspapers distributed in the
area to be minede The board shall be composed of five
wmembers appointed as follows:

{a) One member shall be appointed by the governor of
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Hontana.

{b) One member shall 'be appointed by the county
commissioners governing the area where the property is
located.

{c) DOne mewmber shall be appointed by the plaintiffa

{d) One member shall be appginted by the surface
rights owner. .

(e} One member shall ‘be appointed by the state
district court of the area where the property is ltocated.

{2) The board of necessity shall approve or disapprove
the sites—specific wuse of condesnation. This action may be
taken only after reviewing the following criterias

{2} The underlying reasons for the mining cosmpany's
decision to develop the metallic ore properties beneath the
area in question with open pit techniques; and

(b} The feelings of the populace in the area
surrounding - the development as to the proposed expansion of
the open pit mine; and

{c} The highest and best use of land surface in
questione

{3} A1l expenses incurred by the ad hoc board of
necessity shall be borne by the plaintiffs The approval or
disapproval of the ad hoc committee shall be finals and in
the event a favorable decision is renderedy normal
condemnation proceedings shall be instituted.

-Enéd-
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