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A BILL fOR AB ACT ENTITLED: "AB ACT I~PLE~EBTIBG ARTICLE 

llii, SECTION II, Of THE 1912 ~ORT!RA CORSTITUTIOM TO PROVIDE 

A CODE OF ETHICS PROHIBITING COM¥LICT BRTiEEB PUBLIC DUTY 

AND PRIVATE INTEREST fOR LEGISLATORS liD ALL STATE AID LOCAL 

OfFICERS AND E~PLOIEES EXCEPT !E!BBRS Of THE JUDICIARY; 

A~ENDING SECTIOH 94-1-q01, R,C,!, 19q7," 

BE IT EMACTRD BY THE LEGISLATURE OF THE STATE OF !OJTlJA: 

Section 1. Stateaent of purpose, The purpose of this 

act is to set forth a code of ethics prohibiting conflict 

between public duty and priYate interest as required by the 

constitution of !ontana. This code recoqnizes distinctions 

between legislators, other officers and e•ployees of state 

goYern•ent, and officers and e•ployees of local govern•ent, 

and prescribes so•e standards of conduct co••on to all 

categories and some standards of conduct adapted to each 

category. The provisions of this act recognize that some 

actions are conflicts per se between public duty and private 

interest while other actions mar or •ay not pose such 

conflicts depending upon the surrounding circnastances. 

Section 2. Definitions. As used in this act the 

following definitions apply: 
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{1) •Business" includes a corporation, partnership, 

sole proprietorship, trust or foundation, or any other 

indiYidnal or organization carrying on a business, whether 

or not operated for profit. 

(2) "Coapensation" •eans any aoney, thing of yalue, or 

econoaic benefit conferred on or receiYed by anr person in 

return for services rendered or to be rendered by hiaself or 

another. 

{3) "Eaployee• aeans any teaporary or peraanent 

e•ployee of the state or any subdivision thereof, or aeaber 

of the judiciary, including a aeaber of a board, co•aission, 

or coaaittee except a legislator and an eaployee under 

contract to the state, 

(q) "Financial interest" aeans an interest held by an 

individual, his spouse, or ainor children which is: 

(a) an ownership interest in a business; 

(b) a creditor interest in an insolyent business; 

(c) an e•ployaent or prospectiye eaploy•ent for which 

negotiations baye begun; 

(d) an ovnership interest in real or personal 

property; 

(e) a loan or other ilebtor interest; or 

(f) a directorship or officership i!l a busines<;. 

[5) "Official act" or "official action" mea:- yote, 

decision, reco~mendation, apprnval. di~~~oroYal ~th'O!r 
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action, including inaction, which involves the use of 

discretionary authority. 

(6) "Public officer• includes any state officer ezcept 

a legislator or aeaber of the judiciary or any elected 

officer of any subdivision of the state. 

(7) •state agency• includes the state; the legislature 

and its coaaittees; all executive departaents, boards, 

coaaissions, coaaittees, bureaus, and offices; the 

university systea; and all independent coaaissions and 

other establishaents of the state governaent; except the 

courts. 

(8) •state officer• includes all elected officers and 

directors of the executive branch of state governaent as 

defined in 82A-103. 

section 3. Public trust. (1) The holding of public 

office or eaployaent is a public trust, created by the 

confidence which tbe electorate reposes in the integritJ of 

public officers, legislators, and eaployees. l public 

officer, legislator, or eapl~yee shall carry ou~ ~i~ dnt\As 

for the benefit of the people of the state. He aay not use 

his office, the influence created by his official position, 

or the inside inforaatioo gained by virtue of that position, 

to advance any of his ovn, his relative•s, or his 

associate's personal econoaic interests, other than 

advancing such strictly incidental benefits as aay accrue to 
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any of thea froa the enactaent or adai~istration of laws 

affecting the public generally. 

(2) l public officer, legislator, or employee whose 

conduct departs froa his fiduciary duty under this section 

is liable to the people of the state as a trustee of 

property is liable to a beneficiarJ under 86-310 and shall 

suffer such other liabilities as a private fiduciary vould 

suffer for abuse of his trust. The county attorney of the 

county vhere the trust is violated aay bring appropriate 

judicial proceedings on behalf of the people. lny aoneys 

collected in such actions shall be paid to the general fund 

of the county. 

(3) This section sets forth the fundaaental standard 

of conduct for all public officers, legislators, and 

eaployees. The following sections set forth various rules of 

conduct, the transgression of any of which is, as such, a 

violation of this standard, and various ethical principles, 

the transgression of which aay, in so•e cases, contribute to 

a violation of this standard. The enoaeration of prohibited 

acts and cautioned acts does not exculpate an act not thus 

enuaerated if that act aaonnts to a breach of fiduciary 

duty. 

Section 4. Rules of conduct for all public officers, 

legislators, and e•ployees. (1) Proof of coa•ission of any 

act enumerated in this section is proof that the actor has 

-11-



2 

3 

4 

5 

6 

7 

8 

9 

10 

, 
12 

13 

111 

15 

16 

11 

18 

19 

20 

21 

22 

23 

2~ 

25 

LC 0085/01 

breacned his fiduciary duty. A public officer, legislator, 

or eaployee aay not: 

(a) disclose or use confidential inforaation acquired 

in the course of his official duties in order to further his 

personal econoaic interests; or 

(b) accept a gift or accept an econoaic benefit 

tantaaount to a gift under circnastances froa which it can 

reasonably be inferred that a aajor purpose of the gift is 

to influence hia in the perforaance of his official duties 

or to reward hi• for official action be has taken. 

(2) ln econoaic benefit tantaaouot to a gift includes, 

without liaitation, a loan at a rate of interest 

substantially lover than the coaaercial rate then currently 

preYalent for siailar loans and coapensation receiYed for 

priYate seryices rendered at a rate substantially exceeding 

the fair aarket Yalue of such serYices. Caapaiqn 

contributions reported as required by statute are not qifts 

or econoaic benefits tantaaount to gifts. 

section 5. Roles of conduct for legislators. Proof of 

coaaission of any act enuaerated in this section is proof 

that the legislator coaaitting the act has breached his 

fiduciary duty. & legislator aay not: 

{1) accept a fee, contingent fee, or 

coapPnsation, except his official coapensation 

statute, for promoting or opposing the 
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legislation; 

(21 seek other eaploy•ent for hiaself or contract for 

his services by the use or atteapted use of his office. 

Section 6. Rules of conduct for state officers and 

state eaployees. (1) Proof of coaaission of any act 

enu•erated in this section is proof that the actor has 

breached his fiduciary duty. 

(2) 1 state officer or a state eaployee aay not: 

{a) use state tiae, facilities, or equipaent for his 

private business purposes; 

(b) engage in a substantial financial transaction for 

his private business purposes with a person whoa he iaspects 

or superyises in the course of his official duties; 

(c) assist any person for a fee or other coapensation 

in obtaining a contract, claia, license, or other econoaic 

benefit fro• his agency; 

(d) assist any person for a contingent fee in 

obtaining a contract, claia, license, or other econoaic 

benefit fro• any state agency< or 

(e) perfora an official act directly affecting a 

business or other undertaking iu vhicb be either bas a 

substantial financial interest or is engaged as counsel, 

consultant, representatiYe, or agent. 

(3) ~ deoartaent bead cr a meaber of a qu~si-judicial 

or rule-making board may per tor• ;;.;i off<,.u. act 

_.,_ 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0085/01 

not vi thstanding subsection (2) {e) if his participation is 

a statute and if be necessary to the ad•inistration 

co•plies vith the voluntary 

{section 10 J, 

of 

disclos11re procedures under 

Section 7, Rules of conduct for local gowernaeat 

officers and eaployees. (1) Proof o£ coaaission of any act 

enuaerated in this section is proof that the actor has 

breached his fiduciary duty. 

(2) An officer or eaployee of local governaent •ar 

not: 

(a) engage in a substantial financial transaction for 

his private business purposes with a person vho• he inspects 

or supervises in the course of his official duties; or 

(b) perfora an official act directly affecting a 

business or other undertaking in which he either bas a 

substantial financial interest or is engaged as counsel, 

consultant, representative, or agent. 

(3) A •eaber of the governing body of a local 

government aay perfora an official act notvithstanding this 

section vhen his participation is necessary to obtain a 

quorua or othervise enable the body to act, if he complies 

vitb the voluntary disclosure procedures under [section 10]. 

Section B. Ethical principles for legislators. (1) The 

principles in this section are intended only as gcides to 

legislator conduct and do not constitute violations as such 
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of the ~ublic trust of legislative office. 

(2) Whenever feasible and taking into account the 

fact that legislative service is part-tiae, a legislator 

should avoid accepting or retaining an econoaic benefit 

which presents a substantial threat to his independeace of 

judg•ent. 

(3) When a legislator aust take official action on a 

legislative aatter as to which be has a conflict situation 

created by a personal, faaily, or client legislative 

interest, he should consider eliainating the interest 

creating the conflict or abstaining fro• the official 

action. In aaking his decision, he should further consider: 

(a) whether the conflict iapedes his indepeodence of 

jndgaent; 

(b) the effect of his participation 011 public 

confidence in the integrity of the legislature; and 

(c) whether bis participation is likely to have any 

significant effect on the disposition of the aatter. 

(4) A conflict situation Ray arise froa legislation 

affecting less thao the entire statewide aeabership of a 

class but does not arise froa legislation affecting the 

errtire statevioe membership of a class. Exaaples of a class 

are all ~ancbers, all teachers in the public schools, or all 

~embers of a licensed profession or occupation. 

section 9. Ethical principles for all public officers, 
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legislators, and eaployees. (1) The priDciples in this 

section are intended as guides to conduct and do not 

constitute violations as such of the public trust of office 

or eaployaent in state or local governaent. Bo~ever, failure 

to observe one of these principles aay be taken as evidence 

tending to establish, in conjunction ~ith all the other 

facts of a case, a breach of fiduciary duty. 

(2) A public officer or eaployee should not acquire an 

interest in any business or undertaking which he has reason 

to believe aay be directly affected to its econoaic benefit 

by official action to be taken by his agency. 

(3) A public officer or eaployee should not, within 

the aonths following the voluatary teraination of his office 

or eaployaent, obtain eaployment in which he will take 

direct advantage, unavailable to others, of aatters with 

which he vas directly involved during his tera or 

enployaent. These aatters are rules, other than rules of 

general application which he actively helped to foranlate 

and applications, claias, or contested cases in the 

consideration of which he vas an active participant. 

(~) l public officer, legislator, or employee should 

not perfor• an official act directly affecting a business or 

other undertaking to its econoaic detriment vhen he has a 

subst3ntial financial interest in a coapeting fir• or 

undertaking. 
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Section 10. Yoluntary disclosure. 1 public officer, 

legislator, or eaployee aay, prior to acting in a aanner 

which aay iapinge on his fiduciary duty, disclose the nature 

of his private interest which creates the conflict. Be shall 

aake the disclosure to the coaaissioner of caapaign finances 

and practices, listing the aaount of his financial interest, 

if any, the pnrpose and duration of his services rendered, 

if any, and the coapensation received for the services or 

such other inforaation as is necessary to describe his 

interest. If he then perforas the official act involved, he 

shall state for the record the fact and snaaarJ nature of 

the interest disclosed at the tiae of perforaing the act. 

Section 11. Powers of the coaaissioner •. The 

coaaissioner of caapaign finances and practices aay: 

(1) issue and cause to be published advisory opinions, 

with such deletions as aay be necessary to protect the 

identity of the requesting party, at the request of a public 

officer, legislator, or eaployee conteaplating an action 

which may or aay not be a breach of his fiduciary duty; 

(2) keep and perait reasonable public access to 

voluntary disclosure stateaents: 

(31 aake rules for the conduct of his affairs under 

this chapter. 

Section 12. Section 94-7-401, B.C.!i. 19117, is 

to read as foll~~s: 

--L 

1ended 
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"94-7-401, Official aiscondact. (1) 1 public serYant 

2 coaaits the offense of official aisconduct vhen, in his 

3 official capacity, he coaaits any of the following acts: 

4 (a) purposely or negligently fails to perfora any 

5 aandatory duty as required by law or by a court of coapetent 

6 jurisdiction; eE 

7 (b) knowingly perforas an act in his official capacity 

8 which he knows is forbidden by lav~ er 

9 (c) with the purpose to obtain adYantage for hiaself 

10 or another, he perforas an act in excess of his lawful 

11 authority or in breach of tbe public trG&t of his office ~ 

12 eaployaent; fi' 

13 {d) solicits or knowingly accepts for the perforaance 

14 of any act a fee or reward which he knows is not autllorized 

15 by lav; or 

16 (e) knowingly conducts a aeeting of a public agency in 

17 Yiolatioo of se~iaa 82-3402, 

18 (2) 1 public servant convicted of the offense of 

19 offi~ial visconduct shall be fined not to exceed ~ 

20 haa4pe~ 4e1la~e ~$500r or be iaprisoned in the county jail 

21 for a tara not to exceed ~6~ aonths, or both. 

22 (3) The district court shall have exclusive 

23 jurisdiction in prosecutions under this section, and any 

24 action for official aisconduct anst be coa•enced by an 

25 inforaation filed after leaye to file has been granted by 
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the district court or after a grand jury indictaent has been 

found. 

(4) A public servant who has been charged as provided 

in subsection (3) may be suspended froa his office without 

pay pending final jndgaent. Upon final judiJaent of 

conviction he shall peraaneatly forfeit his office, Upon 

acqnittal be shall be reinstated in his office and shall 

receive all back pay. 

{5) This section does not affect any power conferred 

by law to iapeacb or reaowe any public servant or any 

proceeding authorized by law to carry into effect such 

iapeachaent or reaoval." 

-Bnd-
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- ' 

4Sth Legislature LC 0085/01 

2 

3 

q 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1Q 

15 

16 

17 

18 

1'1 

20 

21 

22 

23 

24 

25 

Committe~ on Judici•ry 

Objection Raised to 
Adverse Committee Report 

IBTRODIICI!D BY 

~ BILL. 10 • ..!::iJ:Ld 

--t."1D~ 
A BILL FOR AI ACT I!KTITLI!D: "AI ACT I!PLE!I!ITIKG ABTICLB 

IIII, SECTION 4, OF TRI! 1972 KOITliA COISTITOTIOI TO PROTIDE 

1 CODE OF ETHICS PRORIBITIIG COKPLICT BI!Tii!BI PUBLIC DUTY 

AID PRIVATI! IKTI!REST FOR LI!GISLITORS AID ALL STATE liD LOCAL 

OFFICERS AND E!PLOYEI!S EXCEPT KI!!BBRS OF THE JUDICIARY; 

lBI!BDING SECTIOK 94-7-401, R.C.B. 1947.• 

BE IT I!HACTED BY THE LEGISLATURE OF TBB STATE OF BOITAIA: 

Section 1. Stata.ent of purpose. The purpose of this 

act is to set fortb a code of ethics prohibiting conflict 

between public duty and private interest as required by the 

constitution of Bontana. This code recoqnizes distinctions 

between legislators, other officers and eaployees of state 

governaent, and officers and eaployees of local governaent, 

and prescribes soae standards of conduct coaaon to all 

categories and some standards of conduct adapted to each 

category. The provisions of this act recognize that soae 

actions are conflicts per se between public duty and private 

interest while other actions aay or aay not pose sue~ 

conflicts depending upon the surrounding circuastances. 

Section 2. Definitions. ls used in this act the 

following definitions apply: 

SECOND R E A D I N G 
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(1) •Business" includes a corporation, partaersbip, 

sole proprietorship, trust or foundation, or any other 

individual or organization carrying on a business, whether 

or not operated for profit. 

(2) •coapensatioa" aeans any aoney, thing of value, or 

econoaic benefit conferred on or received by any person in 

return for services rendered or to be rendered by hiaself or 

another. 

(3) •Raployee• aeans any teaporary or peraanent 

eaployee of the state or any subdivision thereof, or aeaber 

of the judiciary, including a •e•ber of a hoard. coaaiasioa, 

or coaaittee except a legislator and an eaployee under 

contract to the state. 

(4) "Financial interest• aeans an interest held by an 

individual, his spouse, or aiuor children whicb is: 

(a) an ownership interest in a business: 

{b) a creditor interest in an insolvent business; 

(c) au eaployaeut or prospective eaployaent for which 

negotiations have begun; 

(d) an ownership interest in real or personal 

property; 

(e) a loan or other debtor interest: or 

(f) a directorship or officership in a business. 

(5) "Official act" or "official action• aeans a vote, 

decision, recommendation, approval, disapproval, or other 

-2- j//}~~oZ 
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action, including inaction, which involves the use of 

discretionary authority. 

(61 •Public officer• includes any state officer ezcept 

a legislator or aeaber of the judiciary or any elected 

officer of any subdivision of the state. 

(7) "State agency• includes the state; the legislature 

and its co••ittees; all executive departaents, boards, 

co••issions, coaaittees, bureaus, and offices; the 

university systea; and all independent coa•issions and 

other establishaents of the state governaent; except the 

courts. 

(B) •state officer• includes all elected officers and 

directors of the executive branch of state governaent as 

defined in 821-103. 

Section 3. Public trust. (1) The holding of public 

office or eaployaent is a public trust, created by the 

confidence which the electorate reposes in the integrity of 

public officers, legislators, and eaployees. 1 public 

officer, legislator, or e•ployee shall carry out his duties 

for the benefit of the people of the state. Be aay not use 

his office, the influence created by his official position, 

or the inside inforaation gaiued by virtue of that position, 

to advance any of his ovn, his relative's, or his 

associate's personal econoaic interests, other thaa 

advancing such strictly incidental beaefits as aay accrue to 
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any of the• fro• the enact•ent or ad•inistration of laws 

affecting the public generally. 

(2) l public officer, legislator, or eaployee whose 

conduct departs froa his fiduciary duty under this section 

is liable to the people of the state ~s a trustee of 

property is liable to a beneficiary nuder 86-310 and shall 

suffer such other liabilities as a private fiduciary would 

suffer for abuse of his trust. The county attorney of the 

county where the trust is violated •ay bring appropriate 

judicial proceedings on bebalf of the people. Any aoueys 

collected in such actions shall be paid to the general fund 

of the county. 

(3) This section sets forth the fuudaaental standard 

of conduct for all public officers, legislators, and 

eaployees. The following sections set forth various rules of 

conduct, the transgression of any of which is, as such, a 

violation of this standard, and various ethical principles, 

the transgression of which •ay, in so•e cases, contribute to 

a violation of this standard. The euu•eration of prohibited 

acts and cautioned acts does not exculpate an act not thus 

enuaerated if that act aaounts to a breach of fiduciary 

~~ 

Section 11. Rnles of conduct for all public officers, 

legislators, and e•ployees. (1) Proof of coaaission of any 

act ennierated in this section is proof that the actor has 

-11-
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breached his fiduciary duty. l public officer, legislator, 

or e•ployee •ay not: 

(a) disclose or use confidential inforaation acquired 

in the course of his official duties in order to further his 

personal econoaic interests; or 

(b) accept a gift or accept an econoaic benefit 

tanta•ount to a gift under circn•stances fro• which it can 

reasonably be inferred that a •ajor purpose of the gift is 

to influence hia in the perfor•ance of his official duties 

or to reward hia for official action he bas taken. 

(2) In econoaic benefit tantaaonnt to a gift includes, 

without liaitation, a loan at a rate of interest 

substantially lover than the coaaercial rate then currently 

preTalent for siailar loans and coapensation receiyed for 

priTate seryices rendered at a rate substantially exceeding 

the fair aarket Talne of such serTices. caapaiqn 

contributions reported as required by statute are not gifts 

or econoaic benefits tantaaount to gifts. 

Section 5. Rules of conduct for legislators. Proof of 

coa•ission of any act enuaerated in this section is proof 

that the legislator coaaitting the act has breached his 

fiduciary duty. l legislator aay not: 

(1) accept a fee, contingent fee, or 

coapensation, except his official coapensation 

statute, for proaoting or opposing the 
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legislation; 

(2) seek other eaployaent for hiaself or coatract for 

his serTices by the use or atteapted use of bis office. 

Section 6. Rules of conduct for state officers and 

state eaployees. (1) Proof of coaeisaion of any act 

enuaerated in this section is proof that tbe actor has 

breached his fiduciary duty. 

(2) l state officer or a state eaployee aay not: 

(a) use state tiae, facilities, or eqaipeent for bis 

priTate business purposes; 

{b) engage in a substantial financial transaction for 

his priYate business purposes with a person whoa he inspects 

or superYises in the course of his official daties; 

(c) assist any person for a fee or other coepensation 

in obtaining a contract, claie, license, or other econoaic 

benefit froe bis agency; 

(d) assist any person for a contingent fee in 

obtaining a contract. claia, license, or otber econoaic 

benefit froa any state agency; or 

(el perfora an official act directly affecting a 

business or other undertaking in vhicb be either bas a 

substantial financial interest or is engaged as counsel. 

consultant. representatiYe, or agent. 

(3) 1 departaent head or a eeaber of a quasi-judicial 

or rnle-aakinq board eay perfora an official act 

-6-



2 

3 

II 

5 

6 

7 

8 

9 

10 

11 

12 

13 

111 

15 

16 

17 

18 

19 

20 

21 

22 

23 

211 

25 

LC 0085/01 

notwithstanding subsection (2~ (e) if his participation is 

a statute and if be necessary to the ad•inistration 

coaplies with the Yolnntary 

[section 10 ]. 

of 

disclosure procedures under 

Section 7. Rules of conduct for local goYernaeat 

officers and eaployees. (1) Proof of coaaission of any act 

ennaerated in this section is proof that the actor has 

breached his fiduciary duty •. 

(2) An officer or eaployee of local go•ernaent •ay 

not: 

(a) engage in a substantial financial transaction for 

his priYate business purposes with a person vbo• be inspects 

or superYises in the course of his official duties; or 

(b) perfora an official act directly affecting a 

business or other undertaking in which he either bas a 

substantial financial interest or is engaged as counsel, 

consultant, representatiYe, or agent. 

(3) A ae•ber of the goYerning body of a local 

goYern•ent aay perfor• an official act notwithstanding this 

section when his participation is necessary to obtain a 

qnorn• or otherwise enable the bodJ to act, if he coaplies 

with the Yoluntarr disclosure procedures under (section 10]. 

Section 8. !tb.ical principles for legislators. (1) TILe 

principles in this section are intended only as guides to 

legislator conduct and do not constitute Yiolations as such 
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of the public trust of legislati•e office. 

{2) Vheneyer feasible and taking into accooot the 

fact that legislatiYe serYice is part-tiae, a legislator 

should avoid accepting or retaining an econoaic benefit 

which presents a substantial threat to his independence of 

jndgaent. 

(3) Vben a legislator •nst tate official action on a 

legislatiYe •attar as to which be has a conflict situation 

created bJ a personal, fa•ilJ, or client legislative 

interest, he should consider eliaiDating the interest 

creating the conflict or abstaining froa the official 

action. In aaking his decision~ be should further consider: 

(a~ whether the conflict iapedes his independence of 

judgaent; 

(b) tbe effect of his participation on public 

confidence in the integrity of tb.e legislature; and 

{c) whether his participation is likely to b.awe anJ 

significant effect ou the disposition of the aatter. 

(q) I conflict situation aar arise fro• legislation 

affecting less than the entire statewide aeabersbip of a 

class bot does uot arise froa legislation affecting the 

entire statewide aeabersb.ip of a class. Bsaaples of a class 

are all ranchers, all teachers in the public schools, or all 

•eahers of a licensed profession or occupation. 

Section 9. Ethical priaciples for all public officers. 
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legislators, and e•ployees. (1) The principles in this 

section are intended as gaides to conduct aad do not 

constitute violations as such of the pablic trust of office 

or eaployaent in state or local governaent. However, failnre 

to observe one of these principles aay be taken as evidence 

tending to establish, in conjunction vith all the other 

facts of a case, a breach of fiduciary duty. 

(2) l public officer or eaployee should no~ acquire an 

interest in anr business or undertaking which he has reason 

to believe •ay be directly affected to its econo•ic benefit 

by official action to be taken by his agency. 

(3) l public officer or e•ployee should not, within 

the aonths following the YOluntary ter•ination of his office 

or eaploy•ent, obtain eaployaent in which he will tate 

direct advantage, unavailable to others, of aatters with 

which be vas directly involved during his ter• or 

eaploy•ent. These aatters are rules, other than rules of 

general application which be actively helped to foraalate 

and applications, claias, or contested cases in the 

consideration of vbich he vas an active participant. 

(4) l public officer, legislator, or eaployee should 

not perfor• an official act directly affecting a business or 

other undertaking to its econoaic detriaent when he has a 

substantial financial interest in a coapeting fir• or 

undertaking. 
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Section 10. folant~ry disclosure. A public officer. 

legislator, or eaployee •ay. prior to acting in a aanner 

which aay iapinge on his fiduciary duty, disclose the nature 

of his private interest which creates the conflict. Be shall 

aake the disclosure to the coaaissiouer of caapaign finances 

and practices, listing the aaount of his financial in~erest, 

if any, the purpose and duration of his services rendered, 

if any, and the coapensation received for the services or 

such other inforaation as is necessary to describe his 

interest. If he then perforas the official act inYolYed, be 

shall state for the record the fact and snaaary nature of 

the interest disclosed at the tiae of perforainq the act. 

Section 11. Powers of the coaaissioner.. The 

co .. issioner of ca•paign finances and practices aay: 

(1) issae and cause to be published advisory opinions, 

with such deletions as aay be necessary to protect the 

identity of the requesting party, at the request of a public 

officer, legislator, or eaployee conteaplating an action 

which •ay or aay not be a breach of his fiduciary duty; 

(2) keep and perait reasonable public access to 

voluntary disclosure stateaents; 

(3) aake rules for the conduct of his affairs under 

this chapter. 

Section 12. Section 94-7-q01, B.C."· 19q7, is aaended 

to read as follows: 

-10-
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"94-7-401. Official aisconduct. (1) A public serYant 

coaaits the offense of official aisconduct vhen, in his 

official capacity, he coaaits any of the following acts: 

(a) purposelr or neqliqentlJ fails to perfora anr 

aandatorr dQtJ as required by lav or by a court of coapetent 

jurisdiction; eE 

(b) knowingly perforas an act in his official capacity 

which he knovs is forbidden bJ lav; ~ 

{c) with the purpose to obtain adYantaqe for hiaself 

or another, he perforas an act in excess of his lawful 

authority or in breach of tbe public trast of his office -2£ 

uployaent; -

(d) solicits or knowingly accepts for the perforaance 

of any act a fee or renrd which he knows is not authorized 

by lav: or 

{e) knovinglJ conducts a aeetinq of a public agency in 

violation of se.-iaa 82-3402. 

{2) A public serYant convicted of the offense of 

19 official aiscouduct shall be fined not to exceed ~ 

20 haat .. i iella~a (S500r or be iaprisoned in the county jail 

21 for a tera not to exceed ~6r aonths, or both. 

22 (3) The district court shall have exclusive 

23 jurisdiction in prosecutions under this section, and anr 

2' action for official aisconduct aust be coaaenced bf an 

25 inforaation filed after leave to file bas been granted bf 
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the district court or after a grand jnrr indictaent has been 

found. 

{Ill l public serYant vho has been charged as provided 

in subsection (3) aay be suspended froa bis office without 

pay pending final judgaent. Upon final jndqaent of 

conviction he shall peraanently forfeit his office. Upon 

acquittal be shall be reinstated in bis office and shall 

receiYe all back pay. 

{5) This section does not affect any power conferred 

bJ law to iapeach or reaove any public servant or any 

proceedinq authorized bf law to carry into effect such 

iapeacbaent or reaoval.• 

-Bnd-
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HOUSE BILL NUo 462 

Approved by Committee 
on Judiciary 

l~l~ODUCED SY ~ELOY, HOL~ESt OUSSAULI 

A BlLL FO~ AN ACT ENTITL~O: "AN ACT IMPLE~ENTI~G ARTICLE 

XIII• ~cCTIJ~ 4, DF THE 1972 ~ONTANA CONSTITUTION TJ PROVIDE 

A CuDE OF ETHICS PKO~I31TING CONFLICT ~EfWEEN PU~LIC DUTY 

A:.ID P<IVATE l'•TI:'REST FOR LEGlSl"ATDRS AND All ST ... Tt: AND LOCAL 

u~fiCcKS AND EMPLOYEES EXCEPT HEMBE~S UF THE JUDICIARY~ 

*MENat~&-£Ec~+6H-9~~49+T-~wewMT-t94ioN 

bo 11 ~.ACTED BV THE LEGlSLATURE OF THe STATE OF ~0NlANA: 

Section 1. State~ent of pu~pose. The pu~pose of this 

act is to set forth a code of ethics p~ohibitino conflict 

between public duty and p~ivste interest as reoui~ed by the 

constitution of Montana. This code recoanizes distinctions 

bet "'e~,r. l~qislators. othe~ otfice~s and employees of state 

~ov~r~~Pnt, ~nd offic2rs ~nd employees of local oover-nment. 

dnd ~r~sc~ibes somP stanoa~ds of conduct coM~on to all 

ce~t<><p~ i<>s and sO'Il<' standards of conduct adapted to .,,>eh 

cate~~ry. The previsions of this act reco~nize that somP 

actio~~ are conflicts oer se betwe~n public duty ~nd oriv~te 

i~t~r~st ~hil~ other actions mav or may not pos~ s~ch 

conflicts depePdino upon the surroundino circum~tdncts. 

s,- t: t i on z. QP. f i n i t i on s.. As used in this act thP 

follo4inc definitions aoply: SECOND R E A D 1 N G 
SECOND PRINTING 

ht1 0462/0Z 

( 1 l "uusjnessH inc1u1~s a corporation. partnership• 

2 53!~ c~op~ieto~ship, t~ust or foundation. o~ any othe~ 

3 ind~vio~al ~r oroanization carryin~ on a business, whether 

4 o~ not operated fo~ profit. 

5 { { l "Co~pensation" means ~ny money, thinq of v~luP• or 

;, econo~ic benefit confe~~ed on o~ ~eceived by any Qerson in 

I ~etur~ fo~ se~vices ~ende~en o~ to be ~ende~ed by himself o~ 

B anothe-r. 

9 (3) •Employee• means any tempora~y or oer111anent 

10 employee of the state o~ any subdivision the~eot. or membe~ 

11 of th= judiciary, inclujing a member of a board, commission, 

12 o~ conmittee except a leQislato~ and an emoloyee unde~ 

l3 contr~ct to the state. 

14 (4) "Financial inte~est" means an interest hel~ by an 

1~ individual, his spouse, o~ mino~ child~en which is: 

11> (~) an owne~shi? int~rest in a busin~ss; 

11 (b) a credito~ inte~est in an insolvent business; 

1~ (c) an employaent or o~ospective employment fa~ which 

1> n~qoti~tion~ P~v£ hequr.; 

lO ( '") Cln ownership inter€St in real or PPI'"sonal 

21 oro!Jerty; 

n t~l d loan or oth~~ debtor int~rest; o~ 

L~ (t) a directo~shi, o~ office~ship in ~business. 

.z-. i'') 11 '.ltfici~1 Act•• or i'official dCtiont• m~~ns a vot~, 

,._, U2C iS i ':Jfl• recomm~n8~ti0nt approval, disa~proval, or other 
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~ction., includinq inaction• which jnvolves th~ use of 

discr~tionary authorit~. 

(6) •pu~l ic offic~r" includes any state officer except 

a leuislator or ~e~ber of the judiciary or any elected 

offic~r of any su~division of the state. 

(7) •state aqency" includes the state; the leqislature 

and its co~mittees; all executive departments, Doards, 

COIJU&i ss ions • COII'Mittees., bureaus., and offices; the 

university system; and all independent coiHlissions and 

other establishments of the state government; except the 

cou,.ts. 

(8) •state officer• includes all elected officers and 

oirectvrs of the executive branch of state governeent as 

defin~a in dlA-103. 

>ection 3. Public trust. (11 The holdinq of public 

office or employment is a public trust, created by the 

confidence ~hich the electorate reposes in the integrity of 

publi~ officers, leoislators. and em~loy~es. ~ puhlic 

officer. leqislatort or e~ployee shall carry out his duties 

for tne benefit of thP oeople of the st~te. H~-mey-~ot-a~~ 

h?~-ef~?~e.-th~-?~~+~~ne@-er~et~~-hy-h+~-e~f+e?~+--,o~+t?on. 

er-th~-?n~?ee-+nf&r~et+on-~o+~e-by-w+rta~-e~-thet-~o~t?on• 

to---~dYonee---eny--of--h~--owny--n+~--re+~t?•~~~~--or--h+~ 

o~~oe?ote~s--per~ene+---~eonom?e---+n~~~t~.---ether---then 

edwene?n~-saen-~tr+et+y-+ne?eento+-benef+t~-e~-~y-~erae-to 
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e~y--~+--tnem--from--th~-~nfte~~nt-er-e~m+n+~~r8t+on-o+-+~w~ 

~~+~e~+n~-the-pab++e-oen~~e++yw 

(2) A public officer, leoislatort or ~mploye£ whosn 

conduct 1epa~ts from his fiduci~ry duty a"~~r-th+~-~~et+~" 

is JjJtl€ to the peoplP of th£ state as a trustee of 

property is liable to a beneficinry under 66-310 and ~hall 

suffer such other liaoilities as a ;>rivate tiduci"ry woulrl 

s•Jffer for abuse of his trust. The county ~ttorney of th<> 

county ~here the trust is violated may brino aporopri~te 

judicial proceedings on behalf of the people. Any moneys 

collected in such actions shall be paid to the qeneral fund 

of th~ ee~"ty SIALE· 

(3) Th+~--~et+~--~@t~-~erth-the-~~"~emento+-~te~8rd 

ef--eondaet--~er--e++--nab++e--e~~+eer~.--+eq~+~~~·---~nd 

emp+eyee~r The followinq sections set forth v~rious ~~les of 

conouct, the transQression of any of which is, es such. ~ 

violaLion of ~~+~--~~e"d~r~ E~LARX __ gufY, a~c varjous 

ethic'l principles, th~ trans~~ession of w"Teft-m~y-f"-~cm~ 

~a~~~y-eo~~~+~tt~@-te-~--vfo+~~+en--~+--~n+~--~~~"d~r~.---f"~ 

~"u~~e~+en--~~--~~o~+e~ted-ee+~~d-eeH~fo~~d-~e+-~-d~@s-"~t 

~~~~+~~e~-e"-e~~-"~~-~ha~-~nttm~r~~ed-~~-~"~~-ee~-~-~~n~s--~~ 

8--b~~~en-o+-~+d~e+erw-oaty• AliX-Uf~tll~_j~~~~iU~A 

~l.ULAU U!!I__QLf:.l U.UUAL:.L llUll.o. 

~ection 4. Rules of conduct for all 9Ubl ic officers, 

l·•qisJ,:~c~s. and <:!mploy<>es. (1) Proof of commissi'>n of any 

-4- Htl 462 
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act e~umerated in this ~ection is proof that the actor has 

breac~eJ his fiduciary duty. A ~ublic officer. leqislator. 

or gmoloyee may not: 

(•J disclose or use confid<>ntial informatiO;l acquired 

in t~e course of his official duties in order to further 

~ilahllALLl his personal economic interests; or 

{b) .. eeef>i:--.,--~1-l"i:--<>..--e.,eepi:--.. ,.--.,.,.,,..,..n--!oe'tef·H: 

t~tfltf!~e~flt--to--o-~1-+t-~flder-e+re~•~tt~~-+rom-wh1-eft-1-i:-ef!fl 

re"~""'"'b+y-be-+ttferred-i:htH:-...-Iftftj--p-~""e-of'-t:M--~.;.·+t---f~t 

i:e--+t~++oet~ee--h-f•-1-tt-t:he-perf"!lrm"!lmee-o+-h+~.,+++e+o+-dot:+e~ 

.. r-e..-r .. wa¥~-h+m-for-o+f-fe+~-e.,t1-"!l..-he-hf!~t-t:~ett• ~--A 

i:t.lEL.-ULS!l!lii.AtUl.ALllAWlf.Jlll.....A.....iWiiiAtill~N0/11 C BEN.Ef I I 

U.tilA1:WUNI TO A GIFT; 

UL~~w_~~~~~~~LJ~_llia~~A 

.B.!;As.iliiAai.L...llB.SON IN .Jill_tl)ilUQJ:t.._lil DEPART FROM l.l:if. 

EAlllit.!.lL AND I HPA&IlAL!ll:U.I::!A&.GLO.Ll:ll.S....£Ullll..L.®Uli.LQR 

Ull-~~~~~~~L~~~U~~~L....£~~~ 

til.S __ _i: !lllll.JltL_StiQUL..ll. __ IUW.IL_UNDtR Ilif;_UM.UJ!UANUL...l.S 

f.IUJ:IAill.'Lf.C.R I HE PUB. e.Q!i.f; _ _QE __ !l..EI!A&.IllN(l___l:IU:_ElJiL _lllilUAI. 

AUI.!.I.:L dt..J:lAS-.IM.E!io. 

(2) An economic benefit tantamount to a qift includes. 

W i tl"lOJt 1 imitation. " 1 oan at a r.1te of inte..-~st 

subst~nti3lly lower than the commerci~l rat2 then currently 

prevalent for similar loans and compensation received for 

private service~ render~d at a rate substantially ~xceeding 

-':'- Htl 462 
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the fair market v~lue of such services. C~mpaign 

contriDutions reoorted as required by statute are ~~t qifts 

or econ~mic benefits tantamount to gifts. 

Section s. Rules of conduct for legislators. Proof of 

commi>sion of any act enumerated in this section is proof 

tnat the legislator committing the act has breached his 

fiduciary duty. A legislator aay not: 

(1) accept a fee• contingent fee• or ~ny other 

compensation. except his official compensation provided by 

statute. for promoting or opposing the passage of 

legislation; 

(2) seek other employment for himself or SOLICIT A 

contr~ct for his services by the use or-at~empted a..., of his 

office. 

Section&. Rules of conduct for state officers and 

state employees. {l) Proof of commission of any act 

enumerated in this section is proof that the actor has 

breached his fiduciary duty. 

[l) A state officer or a state employee may not: 

{~I use state timeo facilities. or equipment for his 

private business purposes; 

{b) enqaqe in a substantial financial transaction for 

his private business purposes with a person whom he inspects 

or surynrvises in the course of his official duties; 

[c) assist any p~rson for a fee or other compensation 

-6- HB 462 
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in obtaininq a cont~act. clai~, licpnse, or other economic 

~~nefit troM his aqency; 

(n) assist any person for a 

obtaining a contract, claiM• license. 

benefit from any state a~~ncy; or 

cnntingent f~e in 

or other economic 

(~) perform an official act directly ~~IAHilALLY 

affectinq IQ__liS__fkOUD~-6£HfEII a business or other 

undertaKing in which he either has a substantial financial 

i nter'J'st or is engaQed as counsel • consultant. 

representative, or agent. 

PI A department neaa or a meQber of a quasi-judicial 

official act or rule-making boar~ may perform 

notwithstandi O<) sub'iection ( 2) (e) if his 

necessary to the administration of a 

complies with the voluntary disclosure 

[section 10]. 

an 

part ic i pat ion is 

statut~ ~nd if he 

pr:>cedures under· 

~;·ction 1. KuJes of conduct for loc~l aovcrnment 

off i c:>r 5 and emo I oyees. ( 1) Proof ot com.,; ss i "n of any act 

enunercted in this section is proof that the actor has 

breac,ed his fiduciary duty. 

(t) An officer or eMployee of local govern:nent !flay 

not: 

{a) engace in ~ su~stanti~l financial tr~ns,cti0n for 

his ~rivate business purooses with a person whom he inspects 

or su0Lrvjses jn the course of his officj~J duties; or 
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(D) perform an offici~l act directly Aa~LA~Y 

atf~ctinq I~-LIS--~~__afUf£11 a business or other 

undertc.king in 

i nter<'S t or 

which ~e either nas a substantial financial 

is enqaqed as counse 1, consultant, 

represer1t~tive~ or aoent. 

(3} A member of the qovernin~ body of a local 

government nay perform an official act notwithstanding this 

section when his participation is necessary to obtain a 

quoru~ or otherwise enable the body to act. if h2 complies 

with the voluntary disclosure procedures under [section 10]. 

Section s. Ethical principles for leqislators. (1) The 

principles in this section are intended only as ouides to 

legislator conduct and do not constitute viol~tio~s as such 

of the public trust of leqislative office. 

t~t--Wh~n~•~~--+ee~+~e--e~--te~+n~---+nte-fteee~ftt-th~ 

+~t-th~t-+e~+~+~?¥e-~~~¥Te@--?~--~e~t-t?~y--ft--+~e+~+e~r 

~no~+d--e¥e?d--eee~pt~~--e~-r~t"+n+no--~ft-~een~+e-~~"e++t 

w~~h-pr~~eftt~e-~~~tent+e+-th~t-to-h+~--+nde~e"~~e--e+ 

jtt .. e~m,.n't:..-

t3t~~ When a le~islator must take official action on 

a leqislative matter as to which he has a conflict ~+tH~t~ 

c re"t .,,; by a persona 1 y--f'elri-+yy--e.---~++-.nt---+..e+~+~t+Ye 

+nter.,~ ~ Q.L.._£1JlAI:H:.IA.L......l ~diU Liili.ll.tL!UI\ll.iLd.Jll.hELI.J. 'LA.Ml 

S ;lQ ilA~ liALU.--Af.f.llliJL!l.YJ..liE.....l.lll..S.LAll~.Lll illi.ii t hP S hou 1 d 

consiJ~r Q~iLlll~~_u& eliminatinq the interest creatino the 
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conflict or abstainin~ from the official action. In making 

his d~cision, he should furthPr consider: 

(a) whethPr th~ conflict impedes his 

judJm"nt; 

indep~ndence of 

(tJ) tne effect of his participation on public 

confidence in the integrity of the legislature; and 

[c) whether his participation is 1 ikely to have any 

significant effect on the disoosition of the matter. 

t~tLli A conflict situation ~sy-er+~e-~re.-+~~+et~ 

sf+eet+ft~--+e~~--then--the--eftt+re-~etew+de-Me~~~~-o+-e 

e+s~~-o~t does not arise from legislation affectinq the 

entirP. ~tstew+de membership of a class. t~e.p+es-c+-s-e+~~ 

sre-e~+-r&neher~y-s++-teeeher~-+ft-tfte-p~++e-~ehse+~y-er-s++ 

memoer~-e~-e-++ee~ed-~re~e~ieft-sr-eee~st+eftw 

L!tL~LLU.kl.S!.Al.J.lJL..f.LECTS TO DISCLOSE_ll!f_~rHE&fST 

"'&f. AI lliL_l liL_fJllifllUL- ..J:!L__£1:1All_QD._i!LALf&Q.¥ IDE D I IS I HE 

J.J.l!UJW..f.i__QLIJ:!~Iil.~A.IUEE.... 

s~ction 9. Ethical principles for s++ public officersy 

+~"';.~+,~er~., and .,mployo>es. (1) The principle> in this 

sacti un are i nt.,ndea as 'lUi des to c'>nduct ana do not 

constitute violations as such of the public trust of office 

or em~loyment in stat~ or Jocal G0YPrn~ent. Howe¥er~-+e+T~~ 

te--eo~er¥e-efte~-th~e-~+fte+~e~-~-be-~ekeft-~-ew+~see 

~eftd+n~-to-~tab++~h.,-+n--eosj~set+nn--w+th--8++--the--et"e~ 

+eet~-et-s-ee~y-s-~~eh-et-f+~e+sry-dutyw 
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1n A putlic officer or emnloyee should not acqui~e an 

inter2st in any business n~ undertekin~ which he has re~son 

to oeli0ve may be directly AND SUBSlANT!ALLl affected to its 

econnnic benefit by official action to b~ t3k~n ~y his 

aJency. 

(3) A public officer or employee should not, within 

the m:>nths following the voluntary termination of his office 

or em~loyment, obtain employment in which he wi 11 take 

direct advantage, unavailable to others, of matte~s with 

which he was directly involved during his te~• 0~ 

employl!'ent. These matte~s are rules, other than rules of 

general application which he actively helped to formulate 

and applications, claims, or contested cases in the 

consideration of ~hich ~e was an active narticip3nt. 

(4) A public officer.,~+~+etery or employee should 

not '"rform an official act <:lirectly Mi~~IA~Ul 

affectin~ a business or other undertakinn to its economic 

detri~ent when he has a substantial financial interest in a 

competina firm or undertakin~. 

•~ction 10. Voluntary disclosure. A oublic officer• 

+~~~~+~to'~ or emoloy~8 may. prior to actinq in a m3nner 

which may impinge on his fiduciary duty, disclose the nature 

ot nis private interest which create• the conflict. HR shall 

mak.:. tile d i scl osur<> .,l"'-.__i!!&.llii::Ul to th? e~~+Ofter--e~ 

eempe~n--~+fteftee~-eftd-~~eet+ee~ il~fiA&l-~IALlr listina 
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the a01ount of his t i nanc i a I interest, if -.ny, tne nuroose 

and ~uration ot his services rendered, if any, and the 

compe~sdt1on received for the servjcps or such other 

intor•ation as is necess.,ry to describe his interest. If he 

then ~Prforms the official act involved, he shall state for 

the record the fact and summary nature of the interest 

disclJsed at the ti,nE> of performinq the act. 

Section 11. Powers of the eoMm+~~•&ft~ SECRETARY _Qf 

,:ll.Allo The eo-+~~~-r-ef-e~'Jft-f+nftftee~-ttft<t-!"1"~te't+ee~ 

,:i.~~IA&Y OF STAlE may: 

t±t--+~~ae-8ftd-eft~~e-~e-&e-~++~hed-ed¥+sery-ep~~. 

w+t~-~~eh-de+~+-~-ft~-~ay--be-~ee~ary--~o--pre~~--~ 

?de~~t~y-ef-the-~~e~~+n&-par~yy-e~-~~re~~~~-ef-e-p~++e 

off+eery--te~~+etory--or--eap+&yee--e&fttemp+et+~ftft-ee~+eft 

wh+eh-moy-o~.ay-~t-he-o-breeeh-ef-h+~-f+d~e+ery-dut~ 

t~t~ll keep and permit reasonable public access to 

voluntary disclosure statements; 

t~t~ll make rules tor the conduct of his affnirs under 

this Chd9ter. 

~et+on-~w--See~~n--~T-+&±y-Rw&wMw-±~T.-+~~endPd 

to-~e~d-o~-fo++ewe+ 

~~~-T-46tw--9ff+e+et-m+seendttetw--ttt-~-~ttb++e--~erYont 

eemm+t~--the--effense--~f--e+f+e+e+--m+seendttet-wheny-+ft-h+~ 

of++e+et-eeooe+tyy-he-eem~te-ony-ef-the-fe+T8~+n~ee~+ 

tot--pttrpe~e+y-o~--ne~++~entty--fo+t~-te--~rfft~--~n• 
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mandoto~y-dttty-os-re~tt+r~~-~+o--er-by-o-eo~~t-ef-eo~etent 

ju~+~e+et+on~-o~ 

t~t--know+n9+y-~erforMS-en-eet-+~-h+s-off+e+e+-eopoe+ty 

wh+eh-~e-knew~+~-fer~+dden-hy-+e~-e~ 

tet--w+th--the--~rpoee-to-obt~n-odwonto~r-~o~-~~~+f 

er-enothery-he-p~for~e-on--eet--+n--O*eeso--~f--h+~--+8w+~+ 

ettthor+ty--er-tn=Dreeeb~~~t+e=t~~~Qff±~r 

~!:f!:t; er 

tet--so++e+ts-~-know+~+y-eee~+.o-f~-the--ee~~e~~ne~ 

of--~y-eet-e-fee-o~-rewerd-w~eh-he-knows-+~not-eutho~+re~ 

by-+e~-or 

tet--knew+~y-eonduets-e-meet+n9-of-e-~ttb++e-~eney-+n 

w+o+ot+on-of-oe~~-~-~~9~ 

trt--•-pttb++e--s~wo~-eony+eted--o~--the-~f@noe--of 

eff+e~t--M+~~ndttet--~ne++--~--f+ned--no~--to--r~eeee-f+w~ 

~n~r~-do++o~e-t*~89t-or-he-+m~r+soned-+n-the--e~nty--je++ 

fo~-e-rerm-not-to-e~eee~-s+~-tbt-mon~h~•-~-h~th• 

t3t--The----~+~tr+et---eou~+.---~he++---howe---e~e+tt~+•• 

jttr+~~+et+on-+n-preerettt+on~-ttnde~--th+~--oeet+nn.-~nd--ony 

oet~n--fer--off+e+o+--~+oeond~et--m~~t--b~--eemmrne~d-~-nn 

+~or~t+on-f+ted-ef+.~-+~ve-to-f++~-heo--been-~onted--hy 

tne-o+otr+et-eourt-or-oft~r-o-~rond-jttry-+nd+et~nt~eo-been 

fottrtth· 

t~t--•--n~b++e-oe~won+.-who-no~-been-eho~~ed-ee~ro¥+deri 

~5 +n-ett~oeet+on-t~t-moy-br-euspended-frem-h+o--e~f+ee--w+~h~t 
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pay--~~nd+n~---ffn~+--jHd~~----Hpon--r+ns+--~o•eftt--&f 

~ eonY+~tfon-n~-~he++-e~.en~ntty--fer~~+t--h+~--ofr+eew--ti~en 

3 eeeHftt~+--~~--~h~++--e~--r~n~~e~d-fn-h+~-e~~e~-~d~hett 

4 r~e+~~-e++-e~~-pey. 

~ t~t--Th+~-~~etfen-~~~~-nct-eff~et-eny--p~~--eenferr~~ 

o cy--+ew--te--+•p~eeh--cr--re•c•e--eny-~ubtfe-~~rYe~-er-eny 

pree~~~+nq-outher+~ec-~•--+~-~te--ecrry--+~c--e~~t--~Hen 

e +Mpec~n•ent-cr-r~Yet.u 

-End-
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HOuSE 5lll NO. 462 

lNTKODUCfD BY ~ElOY, HOL~ES, DUSSAULT 

A BiLL ~0~ AN ACT E~TITLED: "AN ACT IMPL5MENTI%G ARTICLE 

XIII, s,:;CTicl" 4, :JF THE 1912 ~O!IiTANA CtlNSTI fUTI•.JN T.J PROVIDE 

A CuDE Gf ETHICS PKOHIBITING CONFLICT BETWE~N P~~LIC DUTY 

A~D P<lVAlE I~TEREST FO~ LEGISLATORS AND ALL STAT~ AND LOCAL 

urriC..K~ AN') Ef'lPL•JYEtS tXCEPT MEMBEKS 'JF THE JUOICI.l!l.Yt 

~~HB~~5-~&TtBN-9~-~-~9+T-RYCT*w-+9~~.M 

ik Il t'\ACTEO BY THE: LE-GISLATURE OF THE STATE OF MONTANA: 

S~ction 1. Statement of purpose. The Purpose of thi~ 

act is to set forth a code of ethics rrohibitinc conflict 

bet~eE!n nublic duty an~ orivatP interest as rPouireo bv the 

constitution ot i'1ontana. This code rec.ocnizes di st i net ions 

:J 2-t 'IIIP'.~(I l~qislators, other officers and employees of state 

'jOV~f"l.rr..~nt,. .:JOO officers .:=:nd employsoes of local ~ove,.-nment, 

~nd or~s~ribes somP standards of conduct co~mon to all 

cat?Q~ri~s and som~ stand~rds of conduct ad~ot~1 tn ~dch 

cat:~.,-~~ry. lh~ ornvi5i,~rs af this 2ct rPco~nize th~t somP 

act~o~~ are conflicts per se ~etw~pn pubt ic duty ~n1 nriv~t~ 

j1ter st ~hil~ other actions mav or may not DOS~ S'JCh 

conflicts deperdin~ u~on thP surroundin~ c i r-c umst- _-"'nc ?5. 

~~~ction 2. 0Pfinitions. As used in thts act th~ 

roli04inq d~finitions anoly: 

T H I R D R E A D I N G 
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! 1 I "dusiness• includ~s a corpo~ation~ partn?rship• 

sole ~ro~riPtorshir, trust or foundation. 0r anv other 

ind~vioual ~r or~anization carryinq on a bustnessy wh~ther 

or no~ ~~er~ted for profit. 

PI "~ompensation" means ~ny money. thinq of value. o~ 

~cono~~c benefit co~terred on or received by any person in 

r~tu~~ for servic~s r~nd~r~n or to be rendered by himself or 

another. 

(B) •Employee• means any temporary or oerfflanent 

e~ployee of the state or any subdivision thereof. or member 

of the judiciary, including a member of a board, commission. 

or conmittee except ~ leqislator and ~n emoloyee under 

contr-ct to the state. 

(41 "Financial interest• means an interest helu oy an 

individual, his spouse, or minor children which is: 

(~} an ownPrshi~ interest in a business; 

(b) ~ creditor interest ~n an insolvent business; 

(c) an ~mploym~nt or nrospective ~mployment for which 

neqoti~tion~ heve h~aun; 

( ·~ ) "" "Jwnersni;J- inter£-st in r~al or pPrsonal 

pro~ertYi 

(') a loan or oth,r dPbtor interest; or 

( t 1 

( ~- J 

d<~ci si1n, 

a ·Jirectorshi'"l ')r officrrship ~n ~ busin.,::r.ss. 

t•·Jfficial actH or Aofficial action" means a vote-, 

recommendati~n. aoproval~ disa~proval. or other 

-2- t-'" 462 
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actjon, including inaction. which involves tna use of 

discr~tionary authority. 

(6) •Publ ic officer• includes any state officer except 

a le~islator or .emb~r of the judiciary or any elected 

officer of any subdivision of the state. 

(7) •state aaency• includes the state; the legislature 

and its committees; all 

coiAmissions, com-~nitte-:!S" 

executive departments, boards, 

bureaus, and offices; the 

university syste~; and all independent commissions and 

other establishments of the state government; except the 

courts. 

(8) •state officer• includes all elected officers and 

directors of the executive branch of state govern.snt as 

defin~o in B2A-103. 

5ection 3. Public trust. (1) The holdinq of public 

office or e-vloyment is a public trust, created by the 

confijence which the electorate reposes in the inte1rity of 

publi~ officers, le~islators, and em~loyees. ~ public 

offic•r• legislator, or employee shall carry out his duties 

for tne benefit of thP oeople of the state4 H~-~y-ftet-u~~ 

h~-er+~~~-th~-~~~ftee-e~eeted-by-h~~-~~~e~eT--pe~~t~~ 

er-th~-~"~~d~-~n+~met~en-~e~e-by-v~~t~ef-thet-~e~t~efty 

te---~riYenee---ftfty--ef--h~~--ewny--h~~--re+et~e£~.--~--ft+~ 

e~~ee+et~£~--~~ene+---eee~~e---~te~~t~y---ether---tfteft 

edYefte~ftq-s~e~~t~etTy-~ne~d~nteT-benef~t~-e~-mey-~ertte-te 

-3- HS 462 
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eny--~f--th~m--frem--the-~neetment-~-&dm~ft~~t~et~en-ef-Te~ 

eff~et~n~-the-pub+~e-~enere++yw 

(Z) A public officer, leoislatoro or employee who5~ 

conduct departs from his fiduciary duty Uftde~-t~~-~eet+~n 

is li3ble to the people of the 5tate as a trustee of 

prooerty is liable to a beneficiary under 86-310 and shall 

suffer such other liabilities as a ~rivate fiduciary would 

suffer for abuse of his trust. The county attorney of the 

county where the tru5t is violated may bring appropriate 

judicial proceedings on behalf of the people. Anv moneys 

collected in such actions shall be paid to the general fund 

of th~ e~~ty ~· 

(3) T~~-~t~~--se~-T~tft-the-fttndementft+-stenda~d 

ef--eoftdttet--fer--e++--~ub+~e--e~~+ee~s.--+eq~~Tete~sy---end 

emp+erees~ The following sections set forth various rules of 

conduct, the transgression of any of which is, as such, a 

violation of th~~-~tene~rri £~RY--lllllY• and various 

ethic3l principles. the transgression of wh~eh-m~.-~~-s~ 

~o~e~y-eeftt~+bute-te-e--Y~e+at~~ft--ef--th+~--~~erd.---The 

enu~ro~en--ef--~~e~+b+ted-eets-ftftd-eeut+ened-eet~-dee~-not 

e•ett+~ate-en-aet-net-thu~-enume~ed-+~-thet-eet-eeeuftt~-te 

e--br~nen-ef-f+dHe~e~Y-dHty• ~t_QE_wtll~_li-~11-A~~L-A 

.!lll/L.AlimLDLtlllliUAK:Lil.lllla 

Section 4·· Rules of conduct for all public officers. 

leqislatorso and employees. (l) Proof of commission of any 

-4- HB 462 
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HOuSE BILL Nu. 462 

lNlRODOC~O 8Y ~ELDYt HOLkESt DUSSAULT 

A BlLL ~0~ ~N ACT ~~TITLtO: •AN ACT IMPLEMENTI\G ARTICLE 

Xlil. SECTiil~ 4, JF THE 1972 ~ONTANA CONSTITUTION TJ P~OVIDE 

A CuDE OF ETHICS PROrliBITING CDNFLICI BETWEtN P~~LIC DUTY 

A~O P<lVATE !~TERESI fO~ LEGISlATORS AND ALL STAT~ AND lOCAL 

u~~~l~KS AND EMPLQYE~S EXC~PT MEMBERS UF THE JUDICI,RYt 

*~N9~6-~c~+SN-9~-~-~9+T-*•C.MT-+94~.u 

BL IT ~•ACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section lo Statement of purpose. The purpose of thi5 

act is to set torth a code of ethics prohibitina conflict 

betAeen uubl ic duty an~ ?rivatP interest as rPauireo bv the 

constitution of ~ontan~. This code recocnizes distinctions 

0.2-t,...re-::::r> l~aislatorso other afficers and employees of stat~ 

~ov~rl~Pnt, ~na officers ~nd employees of 1Qca1 3ov~rnm~ntt 

anc: 0r t.:s.cr i bes som.P standards of conduct corllmon to a11 

c-3t2Q..,r i.&?s and sornP st.c::tnd..1rds of conduct ad~ot~~ tn P~Jch 

cat ;··~:)r Y• The orrvisi·~rs ~f this ?Ct rPco~nize th~t som? 

act~o1~ ar~ conflicts oer se hetwgon public duty ~nd nriv~t~ 

i,tPr ~t ~hilP othPr actions mav or m3y not D0~~ SIJCh 

conflicts Cependin!J u~on thP surrouni.Jin("t circllm-st~r.ce-5. 

~·~ction 2. 0Pfinition~. 

to,Jo.~inc dqfjnitions aoply: 

As used in this act th~ 

T H I R D R E A D I N G 

2 

3 

4 

5 

" 
1 

8 

'l 

10 

ll 

12 

lj 

14 

b 

16 

17 

l~ 

1 i 

~c 

2l 

lL 

Lj 

14 

i..'J 

ne 0462/02 

(1) HdusinessH includ~s a corporation. p~rtnPrshipt 

S3l~ rropriPtorshin• trust or foundation. ~r anv other 

indivioual ~~ ornanization carryinq on a busines~, 

or not ~per~ted for profit. 

whether 

{?) HCompensation" means nny money. thinQ of value. or 

econo~jc ben~fit co~ferred on or received by any person in 

r~tur~ for services rende~~o or to be rendered by himself or 

another. 

131 •emPloye~• means any temporary or oerlflanent 

e~ployee of the state or any subdivision thereof, or member 

of the judiciary, including a member of a board• commission, 

or conmittee except ~ leqislator and an employee under 

contr•ct to the state. 

(41 "Fin.nnciCtl interest• means an interest helu by an 

individual, his spouse, or minor children which is: 

(a) an ownPrshi._n: inter-est in a business; 

(b) rt creditor interest in an in5olvent cusiness; 

(c) an ~mployment or nrospective employment for which 

neqotj~tions h~ve hflaun; 

l•'l :Jn 'lw:n.ers.hi::"~ tnterest in real or DPrsonal 

oro~erty; 

t~·) a loan or oth~r ~~btor interest; or 

(t) 

('·) 

di>C iS i 'Hlt 

a iJir~ctorshi, or nffic~rship in ~ bus'nPss. 

"Litticial act•' or t•otficial action" me~ns a vot~, 

recam,.-.en:1ati-:lnt aorroval, ::Jisa:Jproval..- or other 

-2- H~ 462 
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3Cti 0:'"\ot including inaction, which involves tne use of 

discr~tionary authority. 

(6) •Public offic~r" includes any state officer except 

a le~islator or memb~r of the judiciary or any elected 

officer of any subdivision of the state. 

(7) •state aoency• includes the state; the legislature 

and its committees; all executive departments, boards, 

COIDIII!issions,. coJRmittees, bureaus, and offices; the 

university system; and all independent co•missions and 

other establishments of the state government; except the 

courts. 

(8) •state officer• includes all elected officers and 

directors of the executive branch of state govern.ent as 

defineo in SZA-103. 

~ection 3. Public trust. (L) The holdinq of public 

office or eaployMent is a public trust, created by the 

confijence which the electorate reposes in the inte1rity of 

publi~ officers, leoislatorso anc employees. ~ public 

otfic~r, legislator• or employee shall carry out his duties 

for tnP benefit of th~ oeople of the state. H~-~y-not-u~~ 

h~-ef++e~-~h~-+~~nee-eree~ed-by-h?s-~++e+~._-~~~+Ofty 

or-~h~-+n~?8e-+n+ermet?Oft-~O?fte~-by-¥?r~u~oT~~t-~~~+eny 

~o---~nwene~---eny--of--h+~--ewny--h+~--re+et+we~w--or--ft+~ 

es~oe+ete&~--pe~Ofte+---eeenom+e---+ntere~~~y---oth~---then 

nriw~ne+n~-sueh-~t~~+y-+ne+den~+-benef+~~-e~Mey-~ertte-to 
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eny--~f--~hem--from--the-enoetment-or-edm+n+~~ret+on-~-~~ws 

e~feet~n~-~~e-pub++e-eenere++y• 

{Z) A public officer, leQislator. or employ~e whos~ 

conduct departs from his fiduciary duty u~eer-th+~-~eet+e~ 

is liJble to the people of the state as a trustee of 

prooerty is 1 iable to a beneficiary under 66-310 and shall 

suffer such other liabilities as a private fiduciary would 

suffer for abuse of his trust. The county attorney of the 

county where the trust is violated may bring appropriate 

judicial proceedings on behalf of the people. Anv moneys 

collected in such actions shall be paid to the general fund 

of the eeu~y ~IAIE· 

(3) Tft+~--~e~+~--~~~-+or~h-the-fundemente+-~tendarri 

o+--eonrltte~--fo~--e~+--~b++e--ef++ee~~y--+eq+~ete~~T---onrl 

~Mp~eye~~· The following sections set forth various rules of 

conduct, the transgression of any of which iso as such• a 

violation of th+s--~~n~~~rl £~RY __ QUll• and various 

eth i c•l principles, th~ transgression of ~h~eh-m~y-?n-~om~ 

ee~e~y-eontr+httte-to-e--w+o+et+en--~-~h?~--~~ern.---The 

entt~ret+en--o+-~o"+b+teri-eet~end-eettt+e~ed-e~~-dees-not 

eweu+~e~e-en-eet-~~-~hu~-enmmersted-~+-t~t-eet-a.eunts--to 

e--hr~fteh-of-r?dtte+erv-~ttty• ~l-UE-Wtll(tl_!i_~1L_Ai_SU~L-A 

~~uu~~uuuu~r_wn~ 

Section -,.. Rules of conduct for all public officers. 

legislators. and employees. (1) Proof of commission of any 

-4- HB 462 
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act e~ume~ated in this section is p~oof that the acto~ has 

breacned his fiducia~y duty. A public office~, leqislator, 

or emoloyee may not: 

(a) disclose or use confidential info~mation acqui~ed 

in t~e cou~se of his official duties in order to fu~ther 

~SIAhllALLY his personal economic interests; or 

{b) """"l'~--e--~+f~-., .. --eeeep~--e,.--.,.,-., .. ~--b1!!~f+~ 

~ente~ft~n~--~o--e-q+f~-~nder-e+.."~"'"~"""~-f,..,m-wh+.,h-+t-een 

,.O!$eoftab+y-ft0!-+nfe,.r0!&-~h~-ft-~j.,..-pu.-p~.,-cf-~~~~-+e 

~o--+~f+~.,nee--h+m-+n-tfte-pe.-fe~ee-e+-h+e-ftff+e+.,+-d~~+ee 

er-~-r~w.,..d-h+M-fe,.-off+e+$T-e"t~~h0!-h&e-t&ken• ~__A 

J:.itL-UL~till.AL:UJ..l.!LlllL..A~:il:A!il.IA!.._llllllillUC ilENE E I I 

IAH!A~~TO A GIFT; 

UL~tUf.l:L_!i.QW.!L __If.WLJHf.!Wf..E.Bl.LJ!L_lliEJ..IJ.fNC E A 

BUSD~L __£_J;&S2li.._IILJ:tJ..i __ ~llliQ1i..__JjJ-.ILEfAiU_EBOM THE 

f.Ultit.lll AI\!D IHPA.B.I.lALlll~l1A&.Ii!: OF HIS_fUBLIC Pllll.f.ll_!l.B 

Ull_lllilll:LiifJ..'iO.d.LQILIIJ:Lll.tLII....Jif.AS..Qr!AllLL_ftRSO N I 'i 

tll.S _ _f\lill~tL-ilillYUI. KNOH Ullitt~L~U&r.l.U!UANUL-ll 

.EB.ldAfU.L .. L£0R I tiE PUB~~_QE_R£'!tAJ:Wl.Nl'-. ..J:Ill:_E.QIL _QF f I C I AL 

A Ul.J.I..L tit ..J:IA.S.JAKt.ti .. 

(2) An economic benefit tantamount to a aift includes, 

witho:.~t 1 imitation11 a loan at a ~ate of interest 

s:.~nstnntially lowe~ than the comme~cial ~ate then cu~rently 

~reval~nt for simi Jar loans and compensation received fa~ 

priva!:.t.~ ser-vices renCer-£:0 at .3 rat.e subst3ntially ~xcPedinq 
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the fai~ market value of such se~vices. Ca~paign 

cnntri~utions ~epo~te1 as required by statute a~e n0t qifts 

or acon~mic benefits tantamount to gifts. 

Section 5. Rules of conduct for legislators. P~oof of 

commission of any act enume~ated in this section is proof 

that the legislator co~mitting the act has b~eached his 

fiduciary duty. A leqislato~ may not: 

(l) accept a fee, contingent fee, or any othe~ 

compensation. except his official compensation provided by 

statute, fo~ p~omoting o~ opposing the passage of 

legislation; 

{2) seek other employment for himself or SOLILIT A 

cont~act for his services by the use er-e~~e.p~ed-use of his 

offica. 

Section &. Rules of conduct fo~ state officers and 

state employees. (11 P~oof of commission of any 

enumerated in this section is proof that the actor 

breached his fiduciary duty. 

act 

has 

(2) A state officer o~ a state employee may not: 

{~) use state time, facilitieso o~ equipment for his 

private business pu~poses; 

(b) enqage in a substantial financial transaction fo~ 

his private business purposes with a pe~son whom he inspects 

o~ su~ervises in the course of his official duties; 

(c) assist any person for a fee or other compensation 

-b- HB 462 
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in obtaining a contract, claim, license, or other economic 

benefit from his aqency; 

(d) assist any person for a 

obtaining a contract, claim• license, 

benefit from any state agency; or 

contingent fee in 

or other economic 

(e) perfor• an official act directly AHO_SUdSTANTIALLY 

affectinq TO ITS _fCQNQHIC BENEFIT a business or other 

undertaking in which he either has,a substantial financial 

i nteres1: or is engaged as counsel, consultant, 

representative, or agent. 

(3) A department head or a member of a quasi-judicial 

or rule-•aking board may perform an official act 

notwithstanding subsection (2)(e) if his participation is 

necessary to the administration of a statute and if he 

complies with the voluntary disclosure procedures under 

[section 10]. 

Section 7. Rules of conduct for local government 

officers and employees. (l) Proof of coaaission of any act 

enu~erated in this section is proof that the actor has 

breac~ed his fiduciary duty. 

(2) An officer or eRployee of local government may 

not: 

{a) enga~e in a substantial financial transaction for 

his private business purooses with a person whom he inspects 

or suo~rvises in the course of his official duties; or 

-1- HS 462 
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(b) perform an official act directly ~BSIANTIALLY 

affecting Ill__LIS __ ELQHOHIC BE~I a business or other 

undertaking in 

inter?st or 

which he either has a substantial financial 

is enga:jed as counsel., consultant, 

representative. or aQent. 

(3} A member of the governing body of a 1 ocal 

government may perform an official act notwithstanding this 

section when his participation is necessary to obtain a 

quoru11 or otherwise enable the body to acto if he complies 

with the voluntary disclosure procedures under [section 10]. 

Section 6. Ethical principles for legislators. (1) The 

principles in this section are intended only as ouides to 

legislator conduct and do not constitute violations as such 

of the public trust of legislative office. 

trt--Whe~ver--fees+b+e--eftd--~ek+n~---+n~o-aeeeHftt-th~ 

~set-thet-+e~~+~ve-se~v+ee--+s--per~-~+ee.--a--+e~+s+at&r 

sho~+d--svo+d--seee~+n~--or--reta+n+n~--an-eeon&m+e-~ene~+~ 

wh+eh-preseft~s-e-subs~wt+e+-tnres~-~o-h+s--+nde~~denee--ot 

j~<l<flll"'~t .. 

t~t!Zi When a 1e~is1ator must take official action on 

a legislative matter as to which he has a conflict s+tua~+on 

creat'"' by a personal,.--~am++<yy--o1"--e++O!nt---fe~s+ .. t+Ye 

+ntet"~st JJJL_flllAHUM.-ltil.f.R~L 1!11H.H WOULIL~f.UJ.LAiill 

S~AHLlAJ.LX AFFECTED aY THE LfGISLAII~_H!IIf&, he should 

consider QISLLDSING OR eliminating the interest cre~ting the 

-B- HB 462 
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conflict o~ abstainin? f~on the official ~ction. In making 

his decision, he should further consider: 

(a] whether the conflict impedes his 

jud')ment; 

i ndepend<'nce of 

Ct>l the effect of his participation on public 

confidence in the inte1rity of the legislatu~e; and 

(c) whether his particioation is 1 ikely to have 3ny 

siqniricant effect on the disposition of the ~atte~. 

~t~ A conflict situation ~-~+~e-~re~~~~+~+eft 

e~+ee~+n~--+e~~--~ft&n--~he--~~+re-~~ewfde-~eber~~-e+-e 

ete~~-but does not a~ise from legislation affecting the 

entire ~~e~ewfde me~be~shio of a class. E~e~~-e+-e-ete~~ 

ere-ett-reneherST-e++-teeeher~+n-the-p~++e-~eheef~y-er-e++ 

aemeers-ot-e-++een~ed~re+e~+on-er-eeeup~+en. 

tiL IE A LEG.l.il.Al!lJL..fllc..LL.IQ_Jlll(.Uli.f._I.I:!f_ lfliJEBEST 

.1:11f.Ali!:IIL__It:lf._~lifUr.IJ-__.I:IL__.S,tiALL__l!1LS..0-AL.elWV.1.0EP I N THE 

.JIJ.lj.Li'.\LL.f.Lilf IH" Lt:tilil.AIIJiiE£ 

~ection 9. Ethical ~~inciples fo~ &++public officersy 

+e~+s+etorsy and employ~es. (11 The p~inciples in this 

section are intended as quides to conduct and do not 

constitute violations as such of the oubl ic trust of office 

or employment in state or local government. Howe¥ery-+efture 

te--o~serve-one-ot-~he~e-pr+ne+~e~-~y-b~-te~n-~-ev+de~e 

~en~+n--~e-e~~eb++shy-fn--eenjunetfon--w+th--&+t--the--other 

~eet~-e~-e-ee~e.-e-br~eh-et-f+due+&ry-d~ty• 
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(2] A public otficer or employee should not acqui~e an 

inter2st in any Dusiness or undertaking which he has reason 

to oeli~ve may be di~ectly Atlll_SUBSTANTIALLY affect~d to its 

econo~ic benefit by official action to be taken by his 

agency. 

(31 A public office~ o~ employee should noto within 

the m~nths following the voluntary termination of his office 

or em~loymento obtain employment in which he will take 

direct 

which 

advantage. unavailable to 

he was directly involved 

othe~s. of matters with 

durinq his term or 

employ~ent. These matte~s are ruleso other than rules of 

general application which he actively helped to fornulate 

and applications. claims. or contested cases in the 

consideration of which he was an active oarticipant. 

{4) A public officery-+~+~t~~ory or employee should 

not ~erfo~m an offici~] act directly ANO SUoSIA~LLY 

affectina a business or other undertaking to its economic 

detri~ent when he has a substantial financial interest in a 

competina firm o~ undertakin1• 

Section 10. Voluntary disclosure. A oublic officery 

+~~~~•~~ery or emo1oy~~ may, prior to actin~ in a m3nner 

which may impinge on his fiduciary duty. disclose the nature 

of nis ?rivate interest which creates the contlict. He shall 

make Ulc; o i scl osu re .li:L__ii.B.l.I.lii.G to the eomm+~"!lfene..--e+ 

e"!lmpe~"--~fftftftee"!l-"!lftd-~r.,et+ee~ ife£fiA81-UE-ilALEo listina 

-10- Hil 462 



Hll 0462/02 
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and duration of his services rendered, if any. and the 

co•pe~sation received for the services or such other 

information as is necessary to describe his interest. If he 

then ~erfor•s the official act involvedo he shall state for 

the record the fact and summary nature of the interest 

disclosed at the time of performinq the act. 

Section 11. Powers of the ee~~~er ifCRETARY _QE 

.:liAll· The ee~~+-r-ef'-e<H~ps+grt~e~-and-preei:+ee~ 

~&flARY Of STATE •ay: 

t~t--+ssue end ea~e-~-pub~+~hed-ed~ory-~+n~~Y 

w+~h-~ueh-de~~~e~--moy--be--fteees~ary--~o--pre~~--the 

tden~f~y-e~-~he-reque~~+n~p~yY-e~-t~~-o+-o-pub~e 

ofi'+eery--~e~'t-M8ry--e1"-elllp+oyee-e~e.t'+trt+ng-Oft--eei:+ett 

wft+eh-moy-er-moy-no~-be-e-breeeh-o~-h+~-~+d~e+nry-dH~y• 

trt~ keep and per•it reasonable public access to 

voluntary disclosure statements; 

f3t~Zl make rules for the conduct of his affairs under 

this chapter. 

~~+en-~r.--See~+on--9+-~-+9~y-Rw&wM.-%94~y-ts-smeftded 

~&-reed-os-fo++ows+ 

•94-T-49+.--e+~+e+o+--+~neue~-t±t-A-'ub++e--s~~ 

eom.+~~--~he--o~~ense--e+--~~+e+o+--m+seondu~-wheny-+n-h+~ 

o~~+e+et-eopee+tyy-he-e~s-oftY-of-~he-~ot+ow+n~ee~+ 

tet--purpe~e+y-or--neo~~+y--~o~s--~e--perform--eny 
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mendotory-duty-es-reqtt+red-&y-+ew-er-by-e-eou~-ef-eoMpe~ent 

jur+~d+et+o~-or 

tbt--knew+~+y-per~orms-en-e~-+n-h+~-o+r+e+o+-eepee+~y 

wh+eh-he-knows-+s-forb+dden-&y-~-or 

tet--w~h--tfte--~rpo~e-~-o~o+n-edvente~e-~er-h+~e+f 

or-enothery-he-p~+erms-on--oet--+n--~ee~s--&f--h+s--+sw+tit 

euttto .. +i:y--~=l2~smbtts:-t~r: 

~~~t;; o .. 

tot--so++e~s-er-know+no+y-eeeept~-~er-the--~er+crmene~ 

of--eny-eet-ft-f~r-rewsrd-wh+~h-he-knews-ts-ftot-e~her+red 

by-+e~-er 

tet--kftew+ftq+y-eonduets-e~+ft~-of-e-puh++e-e~ey-+n 

v+etot~~-of'-se~~-3~~. 

trt--A-pub++e--servoni:--eenv+eted--ef--the-~+f~~e--ef 

off+e+e+--•+seondue~--sno++--be--f+ned--ne~-te--e~eeed-~+Ye 

hundred-de+ters-t•5&et-er-be-~~+sened-~~the--eeu~y--je+t 

~or-e-~era-nei:-~e-e~eeed-s+~-t6t-monthsy-or-bethw 

t3t--?he----d+~tr+et---eeu~~--she'to+---heve---e~e+u~+•e 

jttrfs~fei:+en-~-proseeu~ons-Hftder--th+s--seet+ofty--end--ony 

o~+oft--for--~f+e+e+--~~seenri~et--mu~t--be--ee•~fteed-by-en 

+nfor~~~on-~~ed-e+~er-+eeve-to-f+te-hes--been--~ented--by 

the-rl+st:r+e~-eeu .. t-er-otter-o-~~end-jury-~d+e~me~-hos-been 

1'-nd..-

t~t--A--pub++e-servont-whe-~-beeft-ehe~d-os-prev~ded 

25 +n-su~eet+en-t3t-mfty-be-suspended-frDM-h+~--~f+ee--w+thout 
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1 pey---e~~d+~~--+~~s+--~de~w---Hpon--f~ne+--juft~ent--e+ 

~ ee~w~et~e~-~e-~he++-p~Mftne~t+y--fcr+e~t--h+~--ef~ee·--~pen 

3 eequ+tte+--he--~hs++--ee--~e+n~ed-~n-h+~-e~~ee-~nd-she+t 

4 reee+ye-ett-eee~-peyY 

j t~t--~h+~-~eet~e~dne~-net-sffeet-eny--pew~--eenfe~~ed 

6 by--+ew--te--+mpeeeh--c~--rem&¥e--eny--pu~t~e-~er.ent-e~-~y 

p~eee~+nq-euthe~~e~-~¥--tew--te--ee~ry--+nte--effeet--~de~ 

e +mpeeenment-e~~e~¥ft+sM 

-End-
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Ap-\w 5, 1977 

SENATE 
STANDmG CrnMITI'EE REI?ORI' 

Cannittee on State Administration 

That House Bill No. 462, third reading, be amended as follows: 

1. Aloond page 4, section 3, line 12. 
Following: "cem'li:y" 
Strike: 11 STATE" 
Insert: 11 aggrieved agency" 

2. Amend page 7, section 6, line 16. 
Following: line 16 
Insert: "(4) Subsection (2) (d) does not apply to a. manber of a b:>ard, 
carmi.ss::..on, oouncil, or a:mnittee unless he is also a full time state 
anployee." 

3. Amend page 11, section 11, line 15. 
Following: line 15 
Insert: .. (1} issue and cause to be published adviso:ry opinions, with such 
deletions as may be neccessary to protect the identity of the requesting 
_party, at the request of a 'public officer, legislator, or anployee oontanplating 
an action which may or may not be a breach of his fiducia:ry duty: " 

Renumber: subsequent suhsections 
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HOUSE BILL NO. 462 

INTRODUCED BY MELOY• HOlHESo DUSSAULT 

A BILL FOR AN ACT ENTITLED: •AN ACT IMPLEMENTING ARTICLE 

XIII, ~ECTION 4t UF THE 1972 MONTANA CONSTITUTION TO PRUVlOE 

A CODE OF ETHICS PROHIBITING CONFLICT BETWEEN PUBLIC DUTY 

AND PRIVATE INTEREST FOR LEGISLATORS AND ALL STATE AND LOCAL 

OFFICERS AND EMPLOYEES EXCEPT MEMBERS OF THE ~UDICIARY~ 

.HEMBIN& SEETI8N 9. 7 .• 8lt AaEaNa 1947.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Secti~ 1. Stata.ent o~ purpose. }tie purpose of this 

act is to set forth a code of ethics prohibiting _con~llct 

between public duty and private interest as required by the 

constitution of Montana. This code recognizes distinctions 

between legislators, other officers and eaployees of state 

government. and officers and eaployees of local governaento 

and prescribes so.a standards of conduct co .. on to all 

categories and some standards of conduct adapted to each 

catP.gory. The provisions of this act recognize that some 

actions are conflicts per se between public duty and private 

interest while other actions ~y or •ay not pose such 

conflicts depending upon the surrounding circumstances. 

Section z. Definitions. As used in this act the 

folloHing definitions apply: 

R E F E R E N C E B I L L 
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.(1) •Business• includes a corporation• partnership• 

~ole proprietorship, trust or foundation, or any other 

individual or organization carrying on a business, ~hether 

or not operated for profit. 

(2) •compensation• •eans any .aney, thing of value. or 

econo•ic benefit conferred on or received by any person in 

return for services rendered oT to be rendered· by hi•self or 

another. 

(3) •E.ployee• means any teaporary or peraanent 

employee of the state or any subdivision thereofo or member 

of the judiciary, including a member of a board, commission, 

or committee except a legislator and an employee under 

contract to the state. 

(4) •Financial. interest• .aans an interest held by an 

individual, his spouse, or •inor children which Is: 

(a) an ownership interest in a business; 

(b) a creditor interest in an Insolvent business; 

(c) an eaploy.ent or prospective emp1oyaent for which 

negotiations have begun; 

(d) an 

property; 

o>mership interest in real or personal 

(e) a loan or other debtor interest; or 

(f) a directorship or officership in a business. 

(5) •Official act• or •official action• means a vote, 

decision. recoamendation. approval, disapproval• or other 
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action, ineluding· inaction, which involves the use of 

discretionary authority. 

(6) •Public officer• includes any state office~ except 

a legislator o~ .e~r o~ the judiciary or any elected 

of~icer of any subdivision of the state. 

(7» •state agency• includes the state; the legislatu~e 

and its coamittees; all executive departaents, boa~dsy 

co.aissionsr co..ittees• bureaus, and offices; the 

university syste•: and all independent co .. issions and 

other establ lsh.ents of the state govern-nt:; except the 

courts. 

(8) •state of~icer• iacludes all elected offic£rs and 

di~ecto~s of the executive branch of state govern.ant as 

defined in 82A-103. 

Section 3. Public 'trust.· (1} The holding of public 

office or eaploywent is a public trust, c~eated by·the 

confidence which the electorate reposes in the integrity of 

public office~s• legislators. and employees. A public 

office~, legislate~, o~ employee shall carry out his duties 

fo~ the bene~it of the people of the state. ~7 not ase 

fli !I eff+ee-or~he-+ttTfflen~M!et:ed bt hi :!I ef+Tei-e+--pctrititmT 

fl>--ee-ttee-~-e+-~~--lri-:!11--e+~~--~ 

~-i-e~-pet':!lorte+---eeeftOI!ti-e---fft1:etoe~-- ot:he r ~flen 

edY8fte i ~ :!ltte~fl:ri~~~nb+-b<'!nei+t:!l-e:!I-~MJY-et:et"m'!--to 
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ltft'(--o~-~hea-f're..-~he-eroeei:.eM-o-r-edtn+tri-:!lt:Y'H;"" eM' I ~ 

effee~in~ ~he ~wblie ~enerell,. 

(2) A public office~, le9islato~• o~ e~aployee •Jhose 

conduct departs from his fiduciary duty ttftfter tflis :!lee~i-en 

is liable to the people of the state as a t~ustee of 

p~operty Is 1 i able to a beneficiary unde~ 86-310 and shall 

suffer such othe~ liabilities as a private fiduciary would 

suffe~ for abuse of his trust. The county attorney of the 

county where the trust is violated aay bring app~op~iate 

judicial· .proceedings on behalf of the people. Any .aneys 

collected ;n such actions shall be paid to tha general fund 

of the eeawty ·~ . AGGIIEXED A&fN£Y. 

(3) ~:!11--sectien s~~ fe;~h ~he fwnda8ental :!ltm;d~ 

~~-far--et~ ~blic effieersf. Jegislabat~• and 

e•ploreesw The following sections set forth va~ious rules of 

conduct9 the transgression of any of which isr as such, a 

violation of dli-:!11.,-"":!ltauderd fiQYCIARY OUllo and various 

ethical p~incipleso the t~ansgression of which .eww in soae 

eese:!lw cen~ribu~e ~o e viol~ion -'fftf! 

~aeretoien .,-o~,.~lri~d ae~s. end eamioned eets !tees -~ 

a--breech of fiduciary~~ &NY DE HHICH IS NQI• AS SUCHw A 

VIOLAIIQN Of flpYCIARY QUTX• 

Section 4• Rules of conduct fo~ all public offic~rso 

legislato~s, and employees. {1} P~oof of commission of any 
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act enu~~ated tn this section is p~oof that the acto~ has 

breached his fiduciary duty. A public officer, legislator, 

o~ employee may not: 

(a} disclose or use confidential information acquired 

in the course of his official duties in order to further 

SUBSTANTIALLY his pe~sonal econoaic interests; or 

(b) ~ept:-e gift: or-eeeept an ecen-ic -b-efU: 

t:~e-n~o-- !!lift lli'ule~.-t:anees .,._ •hieh H: een 

ree--IHy he inf•red lohl!lt: e lle:j- penpasse of t!'he- gif'tl is 

~ inf1aenee ~rn the Derfo;.anee oF his offieial ~ties 

or ~~~ rewasrddli• tier dffieie1 oeUasn- he t1ea ~"• AtCEPJ A 

Glfl Of SUBSIANJIAL VALUE OR A ~!BSIANJIAt ECQHQMlt BfNEFIJ 

T4HTAMQUHI JO 6 GIFT: 

til WHICH WOUlD TEND IKfROpEBLY TO INfLUENCE A 

REASONABLE PERSON IN HIS POSIIIQN 10 D~PART FROM THE 

FAITHFUL AND IMPARJIAL DISCHARGE Of UIS PUBLIC QUilES: OR 

I II) KHltH KE K!WHS QB I!IHICH A RE&SQNABLE PCBS!lti IN 

HIS POSITION SUQULO KNQN UNQER THE CIRCUMSTANCES IS 

pRIHARILX FOR THE puRpoSE Of BEHARQING Hlft FQR OffiCIAL 

ACTION HE UAS TAKEN. 

(2) An econ~ic benefit tanta.ount to a gift includes, 

•ithout 1 i•itationo a loan at a rate of interest 

substantially lower than the comaercial rat~ then currently 

p~evalent fo~ si•ilar loans and coapensation received for 

private services rendered at a ~ate substantially exceeding 
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the . fair ..a~ kat value of such services. Campaign 

cont~ibutions ~eported as required by statute a~e not gifts 

o~ econo. i-c benet i t s tantaaount: to·, gi ft s. 

Section 5. Rules of conduct for legislato~s. P~oof of 

co .. ission of any act enu.e~ated in this section is p~oof 

that· the le9islator c-itting the act has breai:hed his 

fidUcia~y duty. A legislator aay nat: 

(1) accept a fee, coati~t ,._, o~ any other 

compensation, except his df¥icial -coepensati~p~uvided by 

statute, for promoting or 

legis-ration; 

opposing the passage of 

(2) seek other eeployeent far hieself o~ SD[ICII I. 

contract fo~ his services by the use or .,.._~ed ••• of his 

office. 

Section b• Rules of conduct for state officers and 

state employees. {1) Proof of co .. ission of any act 

enu•e~ated m this section is p~oof that the acto~ has 

breached his fiduciary duty. 

(2) A state officer or a state eeployee ~~~ay not: 

(a) use state tiee, facilities, or equip~nt for his 

private business purposes; 

(b) engage in a substantial financial transaction for 

his private business pu~poses •ith a person •ho• he inspects 

or supervises in the course of his official duties; 

(c) assist any person for a fee or othe~ compensation 
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in obtaining a contract, clai•• license, or other ~conomic 

benefit frOIIi his agency; 

(d} assist any person for a contingent fea in 

obtaining a contract, clai•, license, or other econoaic 

benefi~ fro.· any state agency; or 

(e} perfor. an official act directly AND SURSIANIIA~ll 

affecting TO ITS. ECQHQMit BENEfiT a business or. other 

undertaking in which he either has a s;ubst~tial financial 

interest: or is en~ged as counsel, consulqnt, 

represe~ive, or ~t:. 

(3} A depart.aent head or a ~er of a quasi-judicial 

or rut"e-iilllk i ll!l board .ay · ~o,.. .. an official act 

notwithstanding subsection (2)(eJ if his partici~ion· Is 

necessary to the adllinistrat:ion of a statute and if he 

coaplies with the voluntary odisclosure procedures under 

[section 10]. 

ltJ SU8SftiiUN (21(01 QOES·HQJ APPLY'TQ A MEHBER Of A 

BQARDr CDMISSl!lltr tOIJNCILr QR tPift!IITEE UNLESS H" IS ALSO A 

EULC-IIftE STATE EftPLQYEE. 

Section 1. Rules of conduct for local goyern-nt: 

officers and e~loyees. (1) Proof of ca..ission of any act 

enU..rated· in this section· is proof that the actor has 

breached his fiduciary duty• 

(2) An officer or a.ployee of local government •ay 

not: 
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(~) engage in a substantial financial transaction for 

his private business purposes with a person who• he inspects 

or supervises in the course of his official duties; or 

(b) perfor• an official ·act dlrect:ly ANP SUBSTANTIALLY 

affecting TO ITS ECQNQMIC BeNEFIT a business or other 

undertaking in ldiich he either has a substantial fi nanciat· 

interest or is engaged as counsel, consulurrt, 

representatl ve, or agent. 

(3) A _..,_. of the governing body of a local 

govern.ent may perform an official act notwithstandi~g this 

sect: ion when, his participation i·s ; necessary ti» olttain a 

quoru• or ·otherwise enable· tile body to· act• if he coapl ies 

with the voluntary disclosure procedures under [section 10]• 

Section' a. Ethical principles for legislators. (1] T:he 

principles in this section are intended only as guides to 

legislator ·co~ and cdo not constitute violations as such 

of the public trust of legislative office. 

fi!'t--tftte~"'esible end ~~~~- eee-nt -the 

f'~~-.f-~ti we- seniee• is pert li•~e-aislear 

shotH-tl--e+d-eeeeDLi'fui. or -rfteini It«! -en- eean-lc ·benet' it: 

wfti.eh-_ presents---strbst:e•• t i e 1 t:ftreft-te-tti-s-i-ftdeliendenee cf 

jttdgment• 

~~ When a legislator must take official action on 

a legislative matter as to which he has a conflicts+~~ 

created by a personaly-~eml1Jw- cr eJient le§tsJetiwe 
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interes~ Q8 FINANCIAL lNJEBESI MHitH MQULD Bf DIRECI'Y AND 

SUBSTANTIALLY AFFECTED BY THE LEGISLATIVE HATTER, he should 

consider DIS,LOSING OR eli•inating the interest creating the 

conflict or abstaining· fro. the official action. In .aking 

his decision 9 he should further consider: 

(at lllhet.her the conflict iiipedes his· independence of 

judg.ent; 

(bt the effect of his part ici.pat.l on on public 

confidence in the intEigriicy of the "legislature; and 

(c) whether his participation is likely to have any 

significant effect oa the disposition of the .atter. 

t+tLll A conflict ~ituet:ion ••• erl• f're.. lat~islet:i-

affe~ing less than the entire s~•lde. •m~ltship cf' a 

~,_,~ :does not ·arise froa legislation affec1:ing the 

entire statewide -•bership .of a class. Exeaptes cf e ~ 

-llbers cf a. li-censee 111rcf.essi- 81 oee-t:icn• 

(41 IE A LEGISLATQB ELECTS IQ DISClOSE THE INIE8ESI 

'KEATING THE CONFLICis HE SHALl DO SO AS PRQyipED IN THE 

JOINT BUIES DE THE LE§ISlAJUSE• 

Section 9. Ethical principles for a~ public officersT 

legisfet:e~ .and eeployees. (1) The principles in this 

section are intended as guides to conduct and do not 

constitute violations as sueh of the public trust of office 

or e•ployment in state or local government. N~y-~e 
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to. ~serwe cne. M-t:heM! pri-iples _, lie tsen es .ew i denee 

teMfi 11!1 . to est:ebt i shw in ecnj-~ ion vi loti. all ktle ether 

f-t:s .of a ease, • breeeh •• fldtleiery dat:t• 

(2) A public officer or eaployee should not acquire an 

interest In any business or undertaking which he has reason 

to beli.ve .ay be directly AND $UBSTAIJIALLJ affected to its 

econa.ic benefit by official action to be taken by' bis· 

agency. 

(3) A public officer or e.ployee shaild· not, vithin 

the .anths followin~ the volu~ary ter•ination of his office 

or eeploy-nt, obtain e.ploy-nt in · vhich he· vil'l take 

direct advattage, unavailable to others, of .atters with 

which he was dil'l!ICtly · iaYclved during bis· tera or 

..-ployaeftt, Ihes·e .atters are ·rules, other than rules of 

general application which he actively helped to foraulate 

and appl icat Ions• claias, or contested cases in the 

consideration of which he vas an active participant. 

(4} A public officer~istat:ory or eeployee should 

not perfor• an official act directly AND SUBSJAKTIALLY 

affecting a busrness or other undertaking to its econo•ic 

detrieent when he has a substantia) financial interest in a 

coapeting fire or undertaking. 

Section 10. Voluntary disclosure. A public officery 

prior to acting in a .anner 

which aay iapinge on his fiduciary duty• disclose the nature 

-1D- H'3 462 
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of his priva~e interest which creates the conflict. He shall 

aake the disclosure IN WRITING to the e~~-ef 

eeape+~finenees ene~+ees SECRETARY Of STAJEo listing 

the amount o~ his, financial interest, if anyo the purpose 

and duration of his services rendered, if anyo and the 

c011pensat I on received for the services or such other 

inforRation as is necessary to describe his interest. If he 

then perfor•s the official act involved, he shall state for 

the record the fact ·and su..ary nature of the interest 

disclosed at the tl .. of per~or•ing the act. 

Section ll• Powers of the . e~bsiOI\er SEc.&Eit.il.X .QF 

SJ:AXE• · The eo••••illlllet ef ee•elan f i NIJI-s .end .,.. coet+~ 

Of SlUE Jlay: .!iStiEjCJRUf;JlUAIJB11.XL-..._ __ 

whieh _, or _,. nc~-be-e-breaeh oF h~s-f'i-itde+ery~ 

11J ISSUE 'AND CAUSE TQ BE PYBLJSHED ADYISQBY QPINIQHSs 

WITH SucH DELETIONS AS KAY BE NECESSARY TO PRQTECI IKE 

IDfHTITX Df THE RfQUfSTJ(IG PARTY. AI THE REQUESI OF A PI!BLit 

OFFICER; LffiSUTQis OR EIIPLOXEE!""CONIEMPUIING 'AN ACTION 

WHICH-eAy·QR MAX NOT Bf A BREACH QF HIS FIQUCIARX QUI!i 

~ keep and permit reasonable public access to 

voluntary disclosure statements; 
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t3~ make rules for the conduct of his affai~s 

under this chapter. 

-!i<!eH·Oft-~i!.- !Oee~+on--9"t 1 't8 h-ft.f:wlh-¥ko1T-+-e- need 

~o-reed-e~+~_,. 

•9't 1 't8~w--&ff'+ei11l-•iscondae~~~-plttt++e---.Mti: 

~s--~-of'f.ense of offici-it+- •iscondtu!t: whenv in his 

o~f'-irie+-eftpeerly.,.-fte-eoari~s-ny-~he-'fo-1-+-+n~e~ 

tet--parpose+y-or--neg+igcn~ly fe*ls to perfor• -any 

~ndetory~tr as reqa+red-by low or by-e eoart of coepeten~ 

:ttft-n«~*~--

tei--itncnri·ft<l"ly-per-fot'tiS en ect-i-ft-tt+~c i o t e~<tcny 

wftich he-ltrto•n h forbiOdou "' lewa or 

fti,ne+-f 

of--h*~-Mw~ 

ct11Pior•ntt-o1" 

~--so++e+ts-or-knowingJr eccep~s fer the perfor•onee 

o~--,.-ec~-+ee-er-rewerd-wh+eft-fte-tc~~~~+~ 

by-+eW1'-or 

.,~.-on-ot--see-t+en-az 3.,ez. 

ttt--A,utt'l+e--sft'Yeft't-eortYi-etoed--o-f--i:M--of'~-of' 

of'f'+efft+--ftsecn~~-stte++-&e--f'+ned--tte~-ioo--exeeed-f+.., 

"~-do+-1-o~s-t.S&St-or-be-~spri-soned-+n-~e coon~y--jo~+ 

+or-o-t-•-no~~o-e~eed-s~~~.,.-or-bo~ .. 
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HOUSE UILL NOo 462 1 (1) •Business• includes a corporation, partnership, 

INTRODUCED BY MElOY, HOLMES, DUSSAULT 2 sole proprietorship• trust or foundation, or any other 

3 individual or oroanization carrying on a business, whether 

A Bill FOR AN ACT ENTITLED: •AN ACT IMPlEMENTING ARTICL~ 4 or not operated for profit. 

XIII, SECTION 4t OF THE 1972 MONTANA CONSTITUTION TO PROVIDE 5 (2) •compensation• means any money, thina of value9 or 

A CODE OF ETHICS PROHIBITING CONFLICT BETWEEN PUBLIC DUTY 6 economic benefit conferred on or received by any person in 

AND PRIVATE INTEREST FOR LEGISLATORS AND All STATE AND LOCAL 7 return for services rendered or to be rendered by hi.self or 

OFFICERS AND EMPLOYEES EXCEPT MEMBERS OF THE JUDICIARY~ B another. 

#IH€Heffii5-5E~N 9't 1 o!r8h R•f•ftr-+9+=t.• 9 (3) •Employee• means any temporary or permanent 

10 e•ployee of the state or any subdivision thereof• or member 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 11 of the judiciary, including a aember of a boardo co .. issiono 

Section 1. Statement of purpose. The purpose of this 12 or committee except a legislator and an employee under 

act is to set forth a code of ethics prohibiting conflict 13 contract to the state. 

between public duty and private interest as required by the 14 (4) •F i nanci al interest• aeans an interest held by an 

constitution of Montana. This code recognizes distinctions 15 individual, his spouse, or minor children which is: 

between legislators, other officers and employees of s~ate 16 (a) an ownership interest in a business; 

government, and officers and employees of local government. 17 (c) a creditor interest in an insolvent business; 

and prescribes some standards of conduc~ common to all 18 (c) an employment or prospective employment for which 

categories and some standards of conduc~ adapted to each 19 negotiations have beoun; 

category. The provisions of this act recoonize that some lO (d) an ownership interest in real or personal 

actions are conflicts per se between public duty and private l1 property; 

interest while other actions may or may not pos~ such 22 (e) a loan or other debtor interest; or 

conflicts depending upon the surroundinq circumstances. 23 (f) a directorshi~ or officership in a business. 

Sgction 2. Definitions. As used in this act the 24 (5) "Official act" or •official action• means a vote, 

followinc definitions apply: 25 decision. recommendation, approval, disapproval, or other 

ADOPTED BY -2- HB 462 
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act. ion,. including inaction, which involves the use of 

discretionary authority. 

(6) •Public officer• includes any state officer except 

a leqislator or me~ber of the judiciary or any elected 

officer of any subdivision of the state. 

(7) •state aqency• includes the state; the leqislature 

and its committees; all executive departments, boards, 

COIIHFtissions,. COilmittees, bureaus, and offices; the 

university system; and 

other establishments 

all independent commissions and 

of the state govern~nt; except the 

courts. 

{8) •state officer• includes all elected officers and 

directors of the executive branch of state qovern~ent as 

defined in 82A-103. 

Section 3. Public trust. {1) The holdinq of public 

offic~ or e~ployment is a public trust, cre~ted by the 

confidence which the electorate reposes in the inteqrity of 

public officers, leqisl~tors, and employees. A public 

officer, leqislator, or employee shall carry out his duties 

for the benefit of the people of the state. He-mfty-~-u3~ 

l'l~ef'f'+e...,-toM~ttenee~e.t-by-to~-ei'f i ci "j ~on. 

er-1:M-+~+tie-+t'tfermet+en-~d-by-Y+t"i:ttf!-ef-~~to+on. 

te--~d•enee---eny--of'--n+~--ewn ... --~~--,.e+~iwe'st et"--~ 

5~~c+ete£~--pet"~e+---eeennm+e---+nt~,.~~---~~---th"n 

erlyene+n~-~ueh-~tt"+et+.,.-+ne+~te+-benef+t~-es-mey-eeet"tte-to 
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eny--ef'--them--frem--~-enectm~~-edm+nfstt"~on-ef'~ 

ef'feet+n~-the-p~++~et"ft++y. 

(2) A public officer, legislator, or employee whose 

conduct departs from his fiduciary duty tt~er-th+s-~eet~ 

is liable to the peoole of the state as a trustee of 

property is liable to a beneficiary under 86-310 and shall 

suffer such other liabilities as a private fiduciary would 

suffer for abuse of his trust. The county ~ttorney of the 

county where the trust is violated may brin~ dppropriate 

judicial proceedings on behalf of the people. Any moneys 

coll.,cted i.n such actions shall be paid to the general fund 

of the eettftty ~ AGGRIEVED AGENCY. 

( 3} 'fh+~-~t+e!'l-4tet,.-+....tt~-..~ftdemente+-~ndet"<l 

ef'-~ndttet--f'e~H--J'Hh++e--~ers...--+~~.....---.. mt 

e1f11t'!-eyee-s• The following sections set forth v.'lrious rules of 

conduct, the transqresslon of any of which is, as such, n 

violation of th~--~~~~~ FIDUCIARY DUTY, ann various 

ethical principles, the transgression of wh+eh-meyy-~~ 

e .. ~.....-eentt"+bute-te-,.--¥?e+~&n--ef'--tft+~--~tendftt"d...--~he 

ent:fiiiC1"et+eft--ef'-4H'eh+bfte.l-eet,.._n~ettt+e-ne~~,_.net 

~~eH~dt~-en-e~t-not-tl'IH~ eft~mereted-+f'-thet-~ettnt~--te 

~--hr~~h-e+-++due+,.ry-dttty• ANY Of WHICH IS NOT, AS SUCH, A 

VIOLATION OF FIDUCIARY DUTy. 

Section 4. Rules of conrluct for all public officers, 

legislators, and employees. (l) Proo< of commission of any 

-4- Ht3 462 
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1 act enumerated in this section is proof that the actor has 1 the fair market value of such services. Campaiqn 

2 breached his fiduciary duty. A public officer. leqislator. 2 contributions reported as required by statute are not gifts 

3 or employee may not: 3 or economic benefits tantamount to gifts. 

4 (~I disclose or use confidential information acquired 4 Section 5. Rules of conduct for legislators. Proof of 

5 in the course of ··his off lei al duties in order to further 5 commission of any act enuaerated In this section is proof 

6 SUBSTANTIALLY his personal economic interests; or b that the legislator com~itting the act has breached his 

7 (h) ee~ept--1!!1--~t--er--~~-en e~ono~ie--benefit 7 fiduciary duty. ~ legislator may not: 

8 t'Ht'tft~~-to--.. -~-~~~-fre~~~ wh;eh it ~'"" 8 (l} accept a fee• contingent fee, or any other 

9 re1!!1-neb+y-be-i-nk~~~..--:;..r-,urPft"!te-ef-ne--~H~~ 9 compensation, except his o~ficial compensation provided by 

10 10 statute, for promotino or opposing the passage of 

11 er-~eward-~.-fer effieial ect+ftn-fte-~ ~e~ene ACCEPT A 11 legislation; 

12 GIFT i}f SUBSTANTIAL VALUE OR A SUBSIAtiiUl.. ECONW!IC BENEFIT 12 {2) seek other employment for himself or SOliCIT A 

13 TANTAMOUNT TO A GIFT; 13 contract for his services by the use or ettempted ase of his 

14 Ill WHICH HOULD TEND IMPROPERLY TO INfLUENCE A 14 office. 

15 R~A~UNA8lf PERSON IN HIS POSITION TO DEPART FROM THE 15 Section 6. Rules of conduct for state officers and 

16 fAITHFUL AND IHPABJIAL DISCHARGE Of HIS PUBLIC DUTIES; 08 16 state employees. (1} Proof of commission of any act 

17 !Ill WHICH HE KNOWS OR WHICH A REASONABlE PERSON IN 17 enumerated in this section is proof that the actor has 

18 HIS POSITION SHOU!O KNOW UNDER THE CIRCUMSTANCES IS 16 breached his fiduciary duty. 

19 PRIHAKILY FOR THE: PURPOSE Of REWARDING HIM FOR OffiCIAL 19 (2) A state officer or a state employee may not: 

20 ACTIO~ Ht HAS I~ 20 (a} use state time. facilities. or equip~nt for his 

21 (?} An economic benefit tantamount to a gift includes. 21 private business purposes; 

22 without 1 imitation, " loan at a rat~ of interest 22 (b) enqage in a substantial financial transaction for 

23 substantially lower than the co~ercial rate then currently 23 his private business purposes with a person whom he inspects 

24 preval~nt for similar loans and compensation received for 24 or supervises in the course of his official duties; 

25 private services rendered at a rate substantially exceeding 25 (c) assist any person for a ~ee or other compensation 

-5- HS 462 -6- HB 462 
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in obtaining a contract. claim• license, or other economic 

benefit from his agency; 

(d) assist any person for a continqent fee in 

obtaininry a contract, clai•• license, or other economic 

benefit from any state a~ency; or 

(e) perform an official act directly AND SUBSTANTIALLY 

affectinq TO ITS ECQHOMIC "BENEFIT a businPss or other 

undertaking in which he either has a substantial financial 

interest or is engaged as counsel 9 consultant, 

representative, or agent. 

(3) A departMent head or a .eMber of a quasi-judicial 

official act or rule.akin~ board may perfor• 

notwithstandinq subsection (Z){e) if his 

necessary to the administration of a 

an 

participation is 

statute and if he 

co•plies with the voluntary disclosure procedures under 

[section lOJ. 

141 SUBSECTION 12!1Q! DOES NQJ APPLY TQ A MEMBER Of A 

BQARQo COMMISSION, COUNCIL, QR COMMITTEE UNLESS HE IS AISQ A 

FULL TIME STATE EMPLOYEE. 

Section 7. Rules of conduct for local qovernment 

officers and employees. (1) Proof of commission of any act 

enumer~ted in this section is proof that the actor has 

breached his fiduciary duty. 

(2) An officer or employee of local government may 

not: 
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(a) engage in a substantial financial transaction for 

his private business ourposes with a person whom he inspects 

or supervises in the course of his official duties; or 

(b) perfor• an official act directly ANQ SUBSTANTIALLY 

affecting TQ ITS ECQNOMIC BENEFIT a business or other 

undertak1ng in which he either has a substantial financial 

interest or is engaged as counsel, consultant, 

representative, or agent. 

(3) A member of the governinq body of a local 

government may perform an official act notwithstandinq this 

section wh~n his participation is necessary to obtain a 

quoru• or otherwise enable the body to acto if he complies 

with the voluntary disclosure procedures under [section 10]. 

Section 8. Ethical principles for legislators. (1) The 

principles in this section are intended only as guides to 

legislator conduct and do not constitute violations as such 

of the ~ublic trust of legislative office. 

t~--t.'l'l~¥et"-ofe~-Ho~--tek i nq i ft'te--~.,...,1:--ttle 

i'ttet--tt.et--=.e~i slet i we ,_'ll'rte--~ pert t+me~~+eter 

"l'l«>t:t+d-e¥.,-hf-tte~t+fu~--.,r--rettrin+n.,-mr-e~e- ben" f i t 

w~l'l--~~"""""'"--e-,tt~tent+e+-~et-to-n+s-+nG~""ee-..~ 

j...tqmenn 

f3t121 When a leqislator must take official action on 

a legislative matter as to which he has a conflict s+tttet+Oft 

created by a personaly--~++yy--~~+?ent- l•oisl~ 

-8- ... 



1 

2 

3 

4 

s 

6 

1 

8 

9 

10 

11 

12 

l3 

14 

lS 

11. 

l1 

18 

19 

20 

21 

2Z 

23 

Z4 

25 

• 
HB 0462/04 

+~~~~OR FINANCIAl INTEREST HHICH WQVLP 3E DIRtCTIY ANP 

SUBSTANTIAllY AFEECTEQ BY THE LEGISLATIVE MATTER, he should 

conside~ DISCLOSING OR eliminating the inte~est creatinq the 

conflict or abstaining from the official action. In maklnq 

his decision, he should further consider: 

(a) whether the conflict impedes his independence of 

judqment; 

(b) the effect of his pa~t i cipat ion on public 

confidence in the integrity of the legislature; and 

(c) whether his participation Is likely to have any 

significant effect on the disposition of the matter. 

t+tLll A conflict situation mey-e~rom le~islet+oft 

ei'~n<!-+~+:nen ~he f!~~~---llbet ship-~ 

e~ftS~--~~ does not arise from legislation affectinq the 

entire ~fttf!w+df! membership of a class. ~~e--~ 

et'e-e~+4"eft@"'-!tr-M+-~eeeMrs-+n-~ne pHbl ~ e !t~~-..1"-ft"l~ 

llle1llbet'~-e+-e-~~-e~ri<tn-m--eeettpft+enw 

(41 IE A LEGISlATOR ElECTS TO QISCLQSF THE INTEREST 

CREATING THE CONFLICT, HE SHAlL 00 SO AS PROVIQ~Q IN THE 

JOINT iWL.ES Of THE LEGISLATliRE. 

Section 9. Ethical principles fore++ public officers• 

+~!t+e~~. and emoloyees. (1) The principles in this 

section are intended as quides to conduct and do not 

constitute violations as such of the public trust of office 

or employment in state or local government. Howe~y-Te++ttf'~ 
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.,.,__,.,....r,.,-e~~ne~--pf'+tl~ 1 es -, be +:Men---_...;.~., 

~~>'--f!<>--e!t~at.H~ft.r--+ft--eenjHnet: ion w+t:h-rl+-t+te-~ 

+ee--ef'-e-e..~~~.-esen-..+ +1 dHei-1 'dtt~r• 

(21 A public officer or employee:should not acquire an 

interest in any business or undertaking which he has reason 

to believe :nay be directly ANP Sl!BSTANUAUY affected to its 

economic benefit by official action to be taken by his 

agency. 

(31 A public officer or eaployee should not9 within 

the months following the voluntary termination of his office 

or employment, obtain employ~nt in which he will take 

direct advantage, unavailable to others, of .atters with 

which he was directly involved during his ter• or 

employment. These matters are rules, other than rules of 

qeneral application which 

and appl ic~tions, claims, 

he actively helped to for•ulate 

or contested cases in the 

consideration of which he was an active participant. 

(41 A public officer~egisle~erw or employee should 

not perfo~m an official act directly AND SIJBSIANJIALLX 

affecting a business or other undertaking to its economic 

detriment when he has a substantial financial interest in a 

competinq fir• or undertaking. 

Section 10. Voluntary disclosure. A public officer~ 

Tf!~fti!<>f'Y or employee may, prior to acting in a manner 

which may impinge on his fiduciary duty, disclose the nature 

-10- HB 462 
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1 of his private interest which creates the conflict. He shall 

2 make the disclosure IN WRITING to the ~~efter of 

3 eempei~n finene~~Tees SECRETARY OF STATE, listing 

4 the amount of his financial interest, if anyo the purpose 

5 and duration of his services rendered, if any, and the 

6 compensation received for the services or such other 

7 information as is necessary to describe his interest. If he 

8 then performs the official act involved, he shall state for 

9 the record the fact and sunaary nature of the interest 

10 disclosed at the ti.e of performing the act. 

11 Section 11. Powers of the eo .. rss~ SECRETARY OF 

12 unv-- ·--y.--0'11;;-.:o:T~ 

13 SECREJARY Of STATE •ay: 

lit ti-t-Tssae end eease t;e be pllbfi!lhed advisory up•,, ... , .. , 

15 with saeh deletions e~-.ey--be- neeesserr t;o proteet-tfte 

16 ~em:+~-M-the reqa~ne pertt, et-1o~eqtte~e p11bl i e 

17 e~~y-+~isJeter• er--e~to,ee -eentemplst~n--eet+on 

18 wn+drat8y-or-llll!l f net be -e--t.reeeft-to+-1'1+-f'+tftle+ery-dttty"t 

19 i+t--f5-SH£=:ilt::NIL£titSE-TB-ti£-f'HBI:: I 511 EB AB'>' I SOR¥ BP IN IEWS. 

20 Wiffi==5\ff;H==tift£Ht!HS=-=!5=1'*'f=~-NfioE£jAIH'-'fS--fR8fHJ--fHE 

21 %BfN'fH¥-aF-fttE ... ~S'fHd7--fAR'f¥Y--AT TilE RE91:1EST--tff'-.lt--flfflt:Tc 

22 BfHE-Efty-tEHSHf!ffly-flft--ff4R;e't£t-fefifHH>tltfftt6==*H==!Efflffl 

23 'l!tftt:lf-ttlt'l'-ett-M¥ _ti9T. lfE A--t!RHtf:tt-ef'-li¥.>-f'-i-Bl*:Io\R¥ 9\JTY-t-

24 Ill ISSUE ADVIS2RY OPINIONS WITH SUCH DEL~TIONS AS ARE 

25 NECESSARY TO PROTECT THE IDENTITY OF THE REQUESTING PARTY OR 
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THE PARTY ABOUT HHOM THF OPINION IS WRIITEN; 

trtti-tiXttH ! 2 I keep and permit reasonable public 

access to voluntary disclosure statements; 

t3t±~tf~t~!31 make rules for the conduct of his 

affairs under this chapter. 

S..~+et'l-i-i!w-~io+el'l--9+-'f~y-~~91t7¥ i !! ......,.,.;ad 

*o-.-..d--es-+el-+,_... 

'"91t-'1-4r&tw--8~f'+e+e+ llli s<:ol'ldtl<:te ( 1) A pttb+rt---fl!Mmftt 

eelllllri-i:..--the--..~i'e-e--..f eff i e+-e+--~o~whefty-+~ 

o~eiel eepee+~ he eo111111it~~-the-+B+Iowin~ ee~~ 

t~~tH"~~,._~;~enH t fe++s- to perfe~., '"'l' 

we~ery-~y-es reQIIired bt lew or bt e eourt of ee•e~ 

j~~t'-<>1" 

tbt--knew+ng+y~rlo~-ftet-ffl-~t-i-e+e+--e-.optte+ty 

whiel'l he~-+t-+~dohn b1 +-1--er 

fei"--w+*l'l-~--ptt~-te-..bt1ri-n-fHI-nt e.,.e for t.+nr.te+~ 

or-~i'lery-he-perlor!lt!t-e~--+n--e~..--ef---tl+..--l-ewt-u+ 

euthor+ty--or-+n--t>rtmeh=t>f=-1:he=l:"rltt*c--trurt-..f=+tb=off±ee=or 

tdt--'leHe+t'l-or-k~+y-eeeepts-f<>r-the--perler,.....,e 

kl'lew!! i s~uttto~ 

hy-1-eW"t-<>r 

tet--know+~y-e~uet1-e-meet+~-ef-e-pttbl-+e-eqel'ley-+n 

v+o+etTen-of-~eet+on-~-31t&r. 

ti!t--~pub+Te--'let"Yeftt--eonv+e*ed--ef--t~-eT~e--of 
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