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A BILL FOR AN ACT ENRTITLRED: "AN ACT INPLEMENTING ARTICLE

XIII, SECTION 4, OF THE 1972 MOWT2¥A CONSTITUTION TOC PROVIDE
A CODE OF ETHICS PROHIBITING CONFLICT BETWEE¥ PUBLIC DUTY
AND PRIVATE INTEREST POR LEGISLATORS AND ALL STATE AND LOCAL
CFFICERS AND EMPLOYEES EXCEPT MEKBBRS OF THE JUDICIARY;

AMERDING SECTION 94-7-401, R.C.B. 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Statement of purpose. The purpose of this
act is to set forth a code of ethics prohibiting conflic:
between public duty and private interest as required by the
copstitution of Montana. This code recognizes distinctions
between legislators, other officers and employees of state
governsent, and officers and employees of local governaent,
and prescribes some standards of conduct commonr to all
categories and some standards of conduct adapted +to each
category. The provisions of this act recognize that some
actions are conflicts per se between public duty and private
interest while other actions may or wmay mnot pose such
conflicts depending upon the surrounding circumstances.
Section 2, Definitions. As used in this act the

following definltions apply:
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{1) ™“Busipess" includes a corporation, partmership,
sole proprietorship, trust or foundation, or any other
individual or organization carrying on a business, whether
or not operated for profit.

{21 "Compensation™ means any money, thing of walune, or
econoaic benefit conferred on or received by any persom in
retura for services rendered or to be rendered by himself or
another.,

{3} "Employee" ameans any tesporary or persanent
esployee of the state or any subdivision thereof, or member
of the judiciary, including a member of a board, commission,
or committee except a legislator and an eaployee umder
contract to the state,

{4} “Pipancial inmterest" means an interest held by an
individual, his spouse, or minor children which is:

fa) an ownership interest in a busimess;

{b) a creditor interest in an insolvent business;

(c} an employment or prospective employment for which
negotiations have beguu;

(4} an ownership interest in real or personal
property;

(¢} a loam or other debter interest; or

{£) a directorship or officership in a business.

{5) "official act"™ or "official action™ mear- : vote,
decision, recommendation, apprrvai, disanproval v sthar
-2-
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action, including inaction, which involves the use of
discretionary authority.

{6) "Public officer™ includes any state officer except
a legislator or member of the judiciary or any elected
officer of any subdivision of the state. .

{7y ™sState agency®” includes the state; the legislature
ard its coamittees; all executive departments, boards,
commissions, coamittees, bureaus, and offices; the
university system; and all independent coamissions and
other establishments of the state government; except the
courts.

{8) "State officer™ includes all elected officers and
directors of the executive branch of state governmemt as
defined in 82A-103,

Section 3. Public trust. (1} The holding of public
office or eaployment is a pablic trust, created by the
confidence which the elactorate reposes in the integrity of
public officers, legislators, aund employees. A public
officer, legislater, or esployes shall carry sut his drties
for the benefit of the people of the state, He may not use
his office, the influence created by his official position,
or the inside information gained by virtue of that position,
to advance any of his own, bkis relative's, or his
associate's personal econonic interests, other than

advancing such strictly imcidental benefits as may accruve to
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any of them from the enactment or administration of laws
affecting the public generally.

(2) A public officer, legislator, or employee vhose
conduct departs from bis fiduciary duty under this section
is liable to the people of the state as a trustee of
property is 1liable to a beneficliary under 86-310 and shall
suffer such other liabilities as a private fiduciary would
suffer for abuse of kis trust. The county attorney of the
county where the trust is violated may bring appropriate
judicial proceedings on behalf of the people. Any moneys
collected in such actions shall be paid to the general fuand
of the county.

(3) This sectior sets forth the fundamental standard
of conduct for all pablic officers, legislators, and
employees. The following sections set forth various rules of
conduct, the transgression of any of which is, as such, a
viclation of this standard, and various ethical priaciples,
the transgression of which may, in some cases, contribute to
a violation of this standard. The enumeration of prohibited
acts and cauntioned acts does not exculpate an act not thus
enumerated if that act amounts to a breach of fiduciary
duty.

Section 8, Rules of conduct for ali public officers,
legislators, and employees. (1} Proof of commission of any

act enumerated in this section is proof that the actor has
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breached his fidociary duty. A public officer, legislator,
oI employee may not:

{a} disclose or use confidential information acquired
in the course of his official duties in order to further his
personal economic interests; or

(b) accept a gift or accept an ecomnomic benefit
tantamoant to a gift under circumstances from which it can
reasonably be inferred that a major purpose of the gift is
to influemce him in the performance of his official duties
or to revard him for official action he has taken.

(2) An economic benefit tantamount to a gift includes,
without limjitation, a loan at a rate of interest
substantially lower than the commercial rate then currently
prevalent for similar loans and compensation received for
private services rendered at a rate substantially exceeding
the fair market value of such services. Caapaign
contributions reported as required by statute are not gifts
or economic benefits tantamount to gifts.

Section 5. Rules of conduct for legislators. Proof of
commission of any act enumerated ir this section is proof
that the legislator coamitting the act has breached his
fidaciary duty. & legislator may not:

{1) accept a fee, contingent fee, or any other
compensation, except his official compensation provided by

statute, for promoting or opposing the passage of
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legislation;

{2) seek other eaployaent for himself or contract for
his services by the use or attempted use of his office.

Section 6. Rules of condact for state officers and
state employees. (1) Proof of coamission of any act
enumerated ipn this section is proof that the actor has
breached his fiduciary duty.

(2) A state officer or a state employee may not:

{a} use state time, facilities, or equipment for his
private business purposes;

{b) engage inp a substantial financial transaction for
his private businress purposes with a person vhom he inspects
or sepervises im the course of his official daties:

{c) assist any person for a fee or other compensation
in obtaining a contract, clais, license, or other econoaic
benefit from his agency;

{d} assist any person for a contingent fee in
obtaining a contract, clais, 1liceasse, or other economic
benefit from any state agency; or

(e} perform an official act directly affecting a
business or other undertaking in which he either has a
sgbstantial finaocial interest or is engaged as counsel,
consultant, representative, or ageant.

(3) A department head -r a meaber of a quisi-judicial

or rule-making beard aay perfora B offf. 13’ act
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notwithstanding subsection (2){e) if his participation is
necessary to the admipistration of a statute and if he
complies with the woluntary disclosure procedures under
[{section 101.

Section 7. Rules of conduct for local government
officers and employees. (1} Proof of commission of any act
engmerated in this section is proof that the acter has
breached his fiduciary duty.

{2) 3ip officer or employee of local government may
not:

{a) engage in a substantial finmancial tramsaction for
his private business purposes with a person whom he inspects
or supervises in the course of his official duties; or

(b} perform an official act directly affecting a
business or other andertaking im which he either has a
zubstantial financial interest or is engaged as counsel,
consultant, representative, or agent.

3} & weceeber of the governring body of a local
governeent way perform an official act notwithstanding this
section when his participation is necessary to obtain a
quorum or otherwise enable the body to act, if he complies
with the voluntary disclosure procedures under {section 101

Section 8. Ethical principles for legislators. (1} The
principles in this sectior are intended only as grides to

legistator comnduct and do not constitute violationrs as such
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of the pablic trust of legislative office.

(2} Whenever feasible and taking into account the
fact that legislative service is part-time, a legislator
should avoid accepting or retaining an econoaic benefit
which presents a substantfial threat to his independence of
Jjudgment.

{3 ¥hen a legislator must take officlal action on a
legislative matter as to which be has a conflict situation
created by a personal, family, or client legislative
interest, he should consider elimipating the interest
creating the conflict or abstaining from the official
action. In saking his decision, he should further consider:

ta} whether the conflict impedes his independence of
judgeaent;

(b} the effect of his participation oa public
confidence in the integrity of the legislature; and

{cy whether his participation is likely ¢o have any
significant effect on the disposition of the matter.

(4) A conflict situationr may arise froam legislation
affecting less than the entire statewide wmeabership of a
class but does not arise from legislation affecting the
entire statewide memberskip of a class. Examples of a class
are all ranchers, all teachers in the public schools, or all
wmembers of a licensed professior or cccupation.

Sectiom 9. Ethical primciples for all public officers,
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legislators, and esployees, ({1} The principles in this
section are intended as guides ¢to conduct and do not
constitute violations as such of the public trust of office
or employment in state or local governaent. However, failure
to observe one of these principles may be taken as evidence
tending to establish, in conjunction with all the other
facts of a case, a breach of fiduciary duty.

(2) & public officer or employee should not acguire an
interest in any business or undertaking which he has reason
to believe may be directly affected to its economic benefit
by official action to be taken by his agency.

(3) A public officer or employee should not, within
the months following the volumtary termination of his office
or ewployment, obtain employment in which he will take
direct advantage, unavailable tc others, of wmatters with
which he vas directly involved during his term or
eaployeent. These aatters are rules, other than rules of
general application which he actively helped tc forsulate
and applications, claims, or contested <cases in the
consideration of which he was an active participant.

{¢) & public officer, legislator, or employee should
not perform an official act directly affecting a busimess or
other undertaking to its economic detriment whem he has a
substantial financial interest im a competicg fira or

undertaking.
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Section 10. Voluntary disclosure. 1A public officer,
legislator, or employse say, prior to acting in a panner
which may impinge on his fiduciary duty, disclose the nature
of his private interest which creates the conflict. He shall
make the disclosure to the comssissioner of campaign finances
and practices, listing the amount of his financial interest,
if any, the purpose and duration of his services rendered,
if any, and the compensation received for the services or
such other information as is necessary to describe bhis
interest. If he then performs the official act involved, he
shall state for the record the fact and sommary nature of
the interest disclosed at the time of performing the act.

Section 11. Powers of the commissioner..  The
commissioner of campaign finances ard practices mary:

{1) 1isswe and cause to be published advisory opinions,
¥ith such deletions as may be necessary to protect the
identity of the requesting party, at the request of a poblic
officer, legislater, or eeployee contemplating am action
which naf or say not be a breach of his fiduciary duty;

{2) keep and vpermit reasonable public access to
voluntary disclosure stateaents:

[} make rules for the conduct of his affairs under
this chapter.

Section 12, Section 94-7-491, R.C.H. 1947, is 1endad

to read as follcws:
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"94.7-401, oOfficial =misconduct. ({1} A public servant
connits the offense of official misconduct when, in his
official capacity, he comaits any of the following acts:

(a) purposely or negligently f£fails to perform any
sandatory duty as required by law or by a couré of competent
Jorisdiction; es

{b) knowingly performs an act in his official capacity
which he knows is forbidden by law; es

{c} with the purpose to obtain advantage for hiaself
or another, he performs an act in excess of his lawful
anthority or_im breach of the public_trest of his office _or
enployment; e%

{d) solicits or knowingly accepts for the perforaance
of any act a fee or reward whichk he knows is not authorized
by law; or

(e} kxnovingly conducts a meeting of a public agency in
violation of seetiea 82-3402,

{2) A public servant convicted of the offense of
nfficial misconduct shall be fined not to exceed £iwe
headred—~adellars-—4$5500) or be lmprisoned in the county jail
for a term not to exceed sis—+{6)} months, or both.

{3} The district court shall have exclusive
jurisdiction in prosecutions onder this section, and any
action for official misconduct aust be commenced by an

information filed after leave to file has been granted by
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the district court or after a grard jury indictment has been
found.

(&) A public servant who has been charged as provided
in subsection (3) msay be suspended from his office without
pay penrding final Jjodgment. Upon final judgment of
conviction he shall permanently forfeit his office. Upon
acquittal he shall be reinstated in his office and shall
receive all back pay.

{5) This section does not affect any power conferred
by law to impeach or remove any public servamt or any
proceeding authorized by 1lav to carry into effect such
impeachsent or removal.”

—Bnd—-
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A BILL FOR AN ACT ENTITLED: "AN ACT INPLEMENTING ARTICLE

YITI, SECTION &4, OF THE 1972 MONTANA CONSTITUTION TO PROVIDE
A CODE OF ETHICS PROHIBITING CONFLICT BETWEEN PUBLIC DUTY
ARD PRIVATE INTEREST FOR LEGISLATORS AND ALL STATE AND LOCAL
OFFICERS AND ENPLOYEES PEXCEPY HMEMNBERS OF THE JUDICIARY;

AMENDING SECTION 984-7-401, R.C.M. 1947,%

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HONTANA:
Section 1., Statement of purpose. The purpose of this
act is to set forth a code of ethics prohibiting comflict
between ptblic duty and private interest as required by the
constitution of Kontana. This code recognizes distinctions
between legislators, other officers and employees of state
governsent, and officers and employees of local government,
and prescribes some standards of conduct coamon to all
categories and some standards of conduct adapted +to each
category. The provisions of this act recognize that some
actions are conflicts per se between public duty and private
interest while other actions may or smay Rot pose such
conflicts depending upon the surrounding circumstances.
Section 2, Defipitions. As used in this act the

following definitions apply:
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{1} “Busiress" includes a corporation, partmership,
sole proprietorship, trust or foandatioe, or any othar
individveal or orgasization carcyimg on a business, whether
or not operated for profit.

{2} "Compensation" means apy soney, thing of wvalue, or
economic benefit conferred on or received by any persoa in
return for services rendered or to be rendered by hiaself or
another.

{3) "Employee™ gmeans any teaporary or permanent
esployee of the state or any subdivision thereof, or member
of the judiciary, including a member of a board, coamission,
or comnittee except a legislator and an employee under
contract to the state,

(4} "Financial interest™ means an interest held by an
individeal, his spouse, or minor children which is:

{d} an ownership interest in a business;

{b) a creditor interest in an insolvent business;

{c} an employment or prospective employsent for which
negotiations have begun;

{dy an ownership interest in real or personal
property;

{e} a loan or other debtor interest; or

{(f) a directorship or officership in a business.

{5) v©official act" or "official action”™ means a vote,

decision, recommendation, approwal, disapproval, or cother

HO¥LL
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action, including inaction, which involves the use of
discretionary aunthority.

{6) "Public officer® includes any state officer except
a legislator or wmesber of the Judiciary or any elected
officer of any subdivision of the state.

{7) "state agency" includes the state; the legislature
and its committees; all executive departments, boards,
commissions, comaittees, bureaus, and offices; the
eniversity systea; and all independent coamissions and
other establishments of the state governsent; except the
courts.

(8) *sState officer™ includes all elected officers and
directors of the erxecutive branch of state government as
defined in 82A-103.

Section 3. Public trust. (1) The holding of public
office or employment is a public trust, created by the
confidence which the electorate reposes inm the integrity of
public officers, legislators, and enmployees. 1 public
officer, legislator, or esployee shall carry out his duties
for the benefit of the people of the state. He may not use
his office, the influence created by his official positioen,
or the irside information gained by virtwe of that positiom,
to advance any of his own, his relative's, or his
associate'’s personal econoric interests, other than

advancing such strictly incidental benefits as may accrue to
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any of them from the enactasent or administration of laws
affecting the public generally.

(2) A public officer, legislator, or eaployee vhose
conduct departs from his fiduciary duty under this section
is liable to the people of the state as a trustee of
property is liable to a beneficiary under 86-310 and shall
suffer sech other liabilities as a private fidaciary wounld
suffer for abuse of his trust. The county attorney of the
county where the trust is violated may bring appropriate
judicial proceedings on bebalf of the peoplie. Any moneys
collected in suck actions shall be paid to the genmeral fund
of the county.

(3) This section sets forth the fundamental standard
of conduct for all public officers, legislators, and
emaployees. The following sections set forth various rules of
conduct, the transgression of any of which is, as such, a
violation of this standard, and various ethical oprinciples,
the transgression of which may, in some cases, contribute to
a violation of this standard., The enumeration of prohibited
acts and cantioned acts does not exculpate ap act not thus
enumerated if that act amounts to a breach of fiduciary
daty.

Section 4, Eules of conduct for all public officers,
legislators, and employees. (1) Proof of commission of any

act enumerated ir this section is proof that the actor has
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breached his fiduciary duty. A public officer, legislator,
or eaployee may not:

{a} disclose or use confidentjal information acquired
in the course of his official duties in order to further his
personal econosmic interests; or

{b) accept a gift or accept an economic benefit
tantamount to a gift under circumstances from which it can
reasonably be inferred that a major purpose of the gift |is
to influence him in the perforsmance of his official duties
or to revard him for official action he has taken.

{2) an economic benefit tantamount to a gift includes,
without limitation, a loan at a rate of interest
substantially lower thaa the commercial rate then currently
prevalent for similar loans and compensation received for
private services rendered at a rate substantially exceeding
the fair wsarket value of such services. Campaign
contributions reported as required by statute are not gifts
or economic bepefits tantamount to gifts.

Section 5. Bules of conduct for legislators. Proof of
commission of any act enuserated in this section is proof
that the legislator committing the act has breached biis
fiduciary daty. & legislator may not:

(1) accept a fee, contingent fee, or any other
compensation, except his official compensation provided by

statute, for promsoting or opposing the passage of
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legislation;

{2) seek other employaent for himself or comtract for
his services by the use or atteapted use of his office.

Sectior 6. Rules of conduct for state officers and
state employees. (1) Proof of commission of any act
epumerated in this section 1is proof that the actor hkas
breached his fiduciary daty.

{2) A state officer or a state employee may not:

{a) use state time, facilities, or equipaent for his
private business purposes;

{b) engage in a substantial financlal tramsaction for
his private business purposes with a person whom he inspects
or supervises im the course of his official duiies:

{c) assist ary person for a fee or other coapeasation
in obtaiaing a contract, claim, license, or other econoaic
bepefit from his agency:

{d) assist any person for a contingent fee in
obtaining a contract, claims, 1license, or other econosic
berefit froa any state agency; or

{e} perfors an official act directly affecting a
business or other undertaking in wvwhich he either has a
substantial financial interest or is engaged as counsel,
consultant, representative, or agent.

{3) A department head or a member of a quasi-judicial

or rule-—-making board nay perform an official act
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notwithstanding sabsection (2)f{e) if his participatior is
necessary to the administration of a statute and if he
complies with the voluntary disclosure procedures under
[section 101).

Sectiomn 7. Rmles of conduct for 1local governaent
officers and employees. (1) Proof of commission of any act
enumerated in this section is proof that the actor has
breached his fiduciary duty. .

(2) An officer or employee of local government may
not:

{a) engage in a substantial financial transaction for
his private business purposes with a person vhom he inspects
or supervises in the course of his official duties; or

{b} perform an official act directly affecting a
business or other andertaking 4in which he either bhas a
substantial financial interest or is engaged as counmsel,
consultant, representative, or agent.

(3) A wmember of the governing body of a local
government wmay perform an official act notwithstanding this
section vwhen his participation is necessary to obtain a
quorum or otherwise enable the body to act, if he coaplies
with the voluntary disclosure procedures under [section 10].

Section 8. Ethical principles for legislators. (1) The
principles in this section are intended only as guides to

legislator conduct and do not constitute violations as such
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of the public trust of legislative office.

{2) Whenever faasible and taking into account the
fact that 1legislative service is part-time, a legislator
should avoid accepting or retaining an economic benefit
which presents a substantial threat to his independemce of
Judgment.

{3} When a legislator must take official action on a
legislative wmatter as to which he has a conflict situation
created by a personal, fawmily, or client legislative
interest, he should consider eliminating the interest
creating the conflict or abstaining from the official
action. In making hisg decision, he should further consider:

{2) whether the conflict impedes his independence of
3udgmant;

(b) the effect of hkis participation on public
confidence in the integrity of the legislature; and

{c} wvhether his participation is likely to have any
significant effect on the disposition of the matter.

{4) & conflict sitvation may arise from legislation
affecting less than the entire statewide mesbership of a
class but does not arise froa legislation affecting the
entire statewide membership of a class. Exasples of a class
are all ranchers, all teachers in the public schools, or all
members of a licensed profession or occupation.

Section 9. Ethical priaciples for all public officers,

-8
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legislators, and employees. (1) The principles in this
section are intended as guides to comdect and do not
constitute violations as such of the public trust of office
or employment in state or local govermment. However, failere
to observe ome of these principles may be taken as evidence
tending to establish, in conjunction with all the other
facts of a case, a breach of fiduciary daty.

{2} & public officer or employee should not acquire an
interest in any business or undertaking which he has reasom
to believe may be directly affected to its economic berefit
by official action to be taken by his agency.

{31 A public officer or employee should not, within
the sonths following the voluntary tersination of his office
or employsent, obtain esmployment inm which he will take
direct advantage, unavailable to others, of =msatters with
which he was directly involved during his term or
eaployment. These matters are rules, other than ruoles of
general application which he actively helped to formamlate
and applications, claims, or contested cases in the
consideration of which he vas an active participant.

{8) & public officer, legislatoer, or employvee should
sot perform am official act directly affecting a business or
other undertaking to its economic detriment when bhe has a
substantial finaacial interest in a competing firm or

endertaking.
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Section 10. Voluntary disclosure. i public officer,
legislator, or employee may, prior to acting in a manner
which may ispinge on his fiduciary duty, disclose the nature
of his private interest which creates the conflict. He shall
make the disclosure to the commissioner of campaign finances
and practices, listing the amount of his Fimancial interest,
if any, the purpose and duration of his services rendered,
if any, and the compensation received for the services or
suck other information as is necessary to describe his
interest., If he then perforss the official act involved, he
shall state for the record the fact and summary nature of
the interest disclosed at the tise of performing the act.

Section ¥1. Powers of the coamissioner., The
cosmissioner of caspaign finances and practices may:

{1) issuwe and cause to he published advisory opinions,
with such deletions as may be necessary to protect the
identity of the requesting party, at the reguest of a public
officer, 1legislator, or employee conteaplating an action
which may or may not be a breach of his fiduciary duty;

{2) keep and permit reasonable public access to
voluntary disclosure statements;

(3) =make rules for the conduct of his affairs under
this chapter.

Sectior 12, Section 34-7-401, BR.C.M. 1947, is amended

to read as follows:

-10-
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"94_7-401, oOfficial sisconduct. (1) A public servant
commits the offense of official misconduct when, in bhis
official capacity, he commaits any of the following acts:

{a) purposely or neqgligently fails to perform any
mapdatory duty as required by law or by a court of cospetent
jarisdiction; er

{b) knowingly perforas an act in his official capacity
which he knows is forbidden by law; e

{c} with the purpose to obtain advantage for hisself
or another, he performs an act in excess of his lawful
authority o n_breach of the public st s _office_ _or
esployment; eF

{d) solicits or knowingly accepts for the perforsance
of any act a fee or reward which he knows is not authorized
by law: or

{e) Xxmnowingly corducts a meeting of a pudlic agency in
vioclation of seetiea B82-3802,

(2) A public servant convicted of the offense of
official misconduct shall be fined not to exceed #£iwe
hendred—deoliare—{$500) or be imprisoned in the county jail
for a term not to exceed sis—4¢6) months, or both.

{3) The district court shall have exclusive
jurisdiction in prosecutions onder this section, and any
action for official miscondact wmust be cosmenced by an

information filed after 1leave to file has been granted by

-f1~
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the district court or after a grand jury indictment has been
found.

(4 A public servant who has been charged as provided
in subsection (3) may be suspended from his office without
pay pending final judgment. Opon final judgment of
conviction he shall permanently forfeit his office. Upon
acqguittal he shall be reinstated in his office and shall
receive all back pay.

{5) This section dAoes not affect any pover conferred
by law to impeach or remove apny public servant or any
proceeding authorized by 1lav to carry into effect such
impeachmaent or resoval.™

—End-—
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HOUSE BILL NUOe 462

INTRODUCED BY MELOYs HUOLMESe DUSSAULT

A BILL FOR AN ACT ENTITLED: “AN ACT IMPLEMENTING ARTICLE
XIIIe SHCTION 49 OF THE 1972 MONTANA CONSTITUTIOGN TJ PROVIDE
A CuDE OF ETHICS PROAIZITING CONFLICT 3ETHWEEN PUSLIC DUTY
AND P<IVATE INWTEREST FOR LEGISLATORS AND ALL STAT: AND LOCAL
UFFICLRS AND EMPLOYEES EXCEPT MEMBERS OF THE JUDICIARYY

AMENBEHE—SECTEON—F4—T—4 oty RuteMr—1P4F "

82 1T c<ACTED BY THE LEGISLATURE GOF THE STATE OF “wONTANA:
Section le Statement of purposes. The purpose of this
act is to set forth a code of ethics prohibitina conflict
between public duty and orivste interest as reauired by the
constitution of Montana. This code recocnizes distinctions
baetwerrs | l2gislatorse other officers ang emnloyees of state
novaraiments and officers and employees of 1ocal ocovernments
and prescribes some standards of conduct common to all
categairies and some standards of conduct adapted to each
cateqorye The previsions of this act recodnize that some
actions are conflicts oer se between public duty and nrivate
intar=st while other artions mav or may not pose such
conflicts deperndino upon the surroundino circumstancesae
Section 2 Definitionse As used in this act the

follo«ine definitions applys

SECOND PRINTING

SECOND READING
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{1} *“wpusiness®” includes a corporations partnershipe
sol2 croprietorships trust or foundations or any other
indivicual or er2anizaticn carryinc on a businesss whether
or not operated for profite

{¢) "Compensation™ means any moneys thing of values or
econonic benefit conferred on or received by any nerson in
retura for services renderen or to be rendered by himself or
anothare

{3) ™"Employee® means any temporary or oermanent
enployze of the state or any subdivision thereof: or member
of th2 judiciarye including a member of a boards commissions
or conmittee except a leqgislator and an emolnyee under
contrzct to the state.

(4) "™Financial interest®™ means an interest held by an
individuals his spouses or minor children wnich is:

(&) an ownership interest in a business;

(b} a creditor interest in an insolvent business;

{c) an employment or prospective employment for which
n2gotiations bave heaqun;

(<) an ownersinip interest in real or personal
pronerty;

{=#} a loan or othar debtor interest; or

{(t} a directorshin or officership in a business.

{v) "utficial act" or "official action® means a vote,

decisiony recommanudatinone  approvals disaonprovals or other

-2- HP 462



10
11
12
13
14
15
16
17
18
1v
20
21
2z
23
24

2%

HLY 0462702

2ctions including inactions which involves the use of
discrationary authoritva.

(&) "Public officer®” includes any state ctficer except
a lenislator or member of the judiciary or any elected
officer of any subdivision of the statea

[{7) %State aaency® includes the state; the legislature
and its committees; all executive departments,s bHoardss
commisSionse committensy bureaussy and officess the
university system; and all independent commissions and
other astablishments of the state government; except the
Courtse

(2) *=State officer® includes all elected officers and
directors of the executive branch of state governeent as
defin=2a in 82A-103.

jection 3« Public truste (1) The holdina of public
office or emplioyment is a public trusts created by the
confidence which the electorate reposes in the inteqgrity of
publi-z officersy legislatorse and employeess A public
officers leaislatores or emplioyee shall carry out his duties
for tne henefit of the people of the states. He-may-not-use
hre-offiresy-the-irfivence-crented-by-hirs-offictatr-—nositiony
er—th2—inside—information—anined-by—virtun—of-that—mositiony
to——-—=dvance-——eny-—of--his-——owny-—his——retativersy-—nr-—his
associatels-—personat-—-econamic-——interestsy-——cther———then

advancsing-such-strictiy—+ncidentat-benefits-as-may-acerve-to
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any—-—sf-—them——from——the—enactmant—or—aaministration-of—taws
affectino—the-pubtic-aenerattys

{2) A public officers leoislators or employee whoso
conduct departs from his fiduciary duty ander—thie—section
is tiitle to the pesople of the state as & trustee of
property is liable to a beneficiary under 86-310 and shall
suffer such other liavilities as a private fiduciary would
suffer for abuse of his truste The county attorney of the
county where the trust is violated may brinag aporopriate
judicial proceedings on behalf of the peoples Any moneys
coliected in such actions shall be paid to the general fund
of the eounty SIAIE.

{3) Fnis——sectinn-—sets-forch—the—fundanental-standard
of—-conduct——for~——-airi--nubtic—~cffrecersy——tegistatorsy———and
enptoyersr The fo?lowiné sections set forth various rules of
conoucty the transaression of any of which isy 2s suche a
violation of this—--standara EIRUCIARY _DUEYs arc various
¢thical oprincipiesy th? transcressicn of whteh-mayy—+n-some
casesy—contribtte—to—a-—violation——at--this——stondarde-———Fh=
engmeration-—nf-—prohrbited—acts—and-cout toned-aers-does—not
axecatnrte-—sn-act-net-thos-enumerated—if-that—act—amounts——+to
a~-~preoch-of-fiducierv—dutys ANY DF _WHICH IS M0Ts AS SUCHs &
YIOLATIQN OF EIDULIARY DUTY.

section 4e Rules of conduct for all oublic officerss

legislatorsy and employeese (1) Proof of commission of any

—4— HE 462
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act enumerated in this section is proof that the acter has
breacned his fiduciary dutye A nublic officery Yeaislators
or 2molnyee may not:

{2) disclose or use confidential information acquired
in tne course of his official duties in order to further
SUSSTANTIALLY his personal economic interests; or

{L) meeept——a-—gift-—or-—sccept--an--economic-—benefit
tantanount-—to——a—qift-under-cireumstances—from—which—tt-can
reasonabty—be—inferred-that—a—major—purpose—of—the-—-gifet-—+s
ro-—infltoence-——hia—-in—the-performance—of-his-officizd-duties
or—to-reward-hitm-for—offrerat-nction—he—has—takens ACCEPT__ A
GIFT _OF SUBSTANTIAL YALUE OR A SUSSTANTIAL ECONUMIC BENEFIT
IANTAROUNY TO A CIFTS

(1} WHEICH MWOULOD TEND IMPROPERLY TO _ INFLUENCE A
BEASONADLE _PERSON JIN HIS _POSITION TO  DOEPART FROM THE
EAITHEUL AND JIMPARVIAL DISCHARGCE OF HIS PUBLIC DUITES: QOR

(L1y #iHICH HE KNDWS QR WHICH A REASONAJLE PERSON IN
HiIS__ _POSITION  SHOULO KNUW _UNDER THE _CIRCUMSTANCES IS
BRIMAZRILY FOLR THE PURPOSE QF REWARDING HiIK_ FOR GFFICIAL
ALTIVs gt HAS TAKEN.

(2} An economic benefit tantamount to a qgift includess
Without limitaticny E] loan at a rate of interast
substantially icwer than the commercial rata then currently
prevalent for similar loans and cempensation received for

private servicees renderzd at a rate substantially exceeding
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the fair market value of such services. Campaign
contributions reported as required by statute are ot gqifts
or 2conomic benefits tantamount to qiftsa

Section 5« Rules of conduct for leqgislatorses Proof of
commission of any act enumerated in this section is proof
tnat the legislator committing the act has breached his
fiduciary dutye. A legislator may not:

{l) accept a feey contingent feey or any other
compensations except his official compensation provided by
statutes for promoting or opposing the passage of
legislations

{2) seek other employment for himself or SOQLICIT A
contract for his services by the use or-sttempted-use of his
officzae

Section 6. Rules of conduct for state officers and
state employeess. (1) Proof of commission of any act
enumerated in this section is proof that the actor has
breached his fiduciary dutye.

[2} A state officer or a state employee may not:

{3) use state times facilitiess or equipment for his
private business purposes;

{b} enqage in a substantial financial transaction for
his private businass purposes with a person whom he inspects
or sunervises in the course of his official duties;

(c} assist any parson for a fee or other compensation

—6- HE 462
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in obtaining 2 contracty claims licensey or other economic
benafit trom his agency;

{o) assist any person for a contingent fee in
obtaining a contracte claime licensey or other economic
benefit from any state aaency; or

fe) perform an official act directliy AND SUSSTANTIALLY
affecting IO _I¥S ELONONIC BENEFIT a business or other
undertaking in which he either has a substantial financial
interast or is engaqed as counsely consultant.
representatives or agente

{3) A department neaa or a member of a quasi-judicial
or rule-making board may perform an official act
notwithstanding subsection {2)(e) if his participation s

necessary to the administration of a statute and if he

complies with the wvoluntary disclosure procedures under:

[ section 10].

snction Te Rules of conduct for local covernment
officars and emnloyeess (1) Preoof of commission of any act
enunerated in this saction is proof that the actor has
breached his fiduciary dutye

£<) An officer or empioyee of local government may
nots

{a} engace in a substantial financial! trans-cticn for
his private business purnoses with a person whom he inspects

or su2r<rvises in the course of his official duties; or

—- h3 462
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{n) perform an official act directty AnxR SUCSTANTIALLY
atfacting YL _IXIS. ECONOMIC _BENEFII a business or other
undertaking in which he either nas a substantial financial
intersst or is engaged as counsely consul tante
representatives or acante

{3} A member of the qoverninag body of & Jocal
qovernment may perform an official! act notwithstanding this
section when his participation is necessary to obtain a
quorum or otherwise enable the body to acte if hz complies
with the voluntary disclosure procedures under [secticn 10].

Section 8e tthical principles for legislatorse (1) The
principles in this section are intended only as auides to
legislator conduct and do not constitute violations as such
of the public trust of legislative office.

fz}——Hhenever——fesé+h+e——ﬂnd—-tak+ng--—+nto—acceunt-thﬂ
fret-tneat-tegistotive-service——ia——part—timey-—a-—}eaisieter
shoutd--aveid-—peceptinn——or--retaining——sn-econoric—henefit
which-presents-a-sobstantiet-threat-to—his——indeosndence——of
jocamrnts

£3442) When =2 lecislator must take official action on
a leqgislative matter as to which he has a conflict s+tuation
creaetai by a3 personaly——famiiyy——or-—cttent———tenitsirtive
Fnterese Q4 FINANCIAL INTEREST WHICH WOULD ¢F DIKECTILY AND
SUsSTAMIIALLY AFEECTED 3Y THE LECISLATIVE MATTERs he should

consiter DLSLLOSING DOR elimimating the interest creatina the

it 2ed HB 462
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conflict or abstainina from the official action. In making
nis decisions he should further consider:

{a} whether the¢ conflict impedes his independence  of
judgmant;

{b)  tne effect of his participation on public
confidence in the integrity of the legislature; and

(c} whether his participation is likely to have any
significant effect on the disbosition of the matters

f4¥(3) A conflict situation may-erise—fromiecairstation
affecting-—tess——then——the——entire—steatewide—membership-of-a
ctass—out does not arise from legislation affecting the
entire stetewide membership of a classe. Examptes—of-a-ctass
are-ati-ranchersy—ali-teachers-in—the-pubtic—schootsy-or-ati
mempers—of-a-ticensed-professton—or-occupations

£4) 1F A LEGISLATOR ELECTS TO DISCLOSE THE INTEREST
LREATING . THE (ONFLICT. HE SHALL DO 50 AS PROVIDED IK THE
SJJINT _AULES OF THE LEGISLATURE.

Section 9« Ethical principies for et} public officersy
t+eg+statersy and employeess (1} The principles in this
section are intaended Aas uides to <c¢enduct 2nd4 do not
constitute violations as such of the public trust of office
or emnloymant in states or local gdovernment. Howevery—faitiure
to——onserve—one—of-—these-principtes—may-be—taken—as—evidencs
tandine-to—establishy—itn——conjunction—with-—-ati——the--other

tacts-of-a—casey—a—bresch-of—fiduciary—dutys
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{2} A putlic otficer or emnioyee should not acquire an
interzst in any business or undertakina which he has reason
to veliove may be directly AND SUBSIANTIALLY affected to its
ecoponic benefit by official action to be taken by his
AJencys

(3) A public officer or employee should noty within
the moanths following the voluntary termination of his office
or employments obtain employment in which he will take
direct advantages unavailable +to otherss of matters with
which he was directly involved during his term or
employrents These matters are rulesy other than rules of
general application which he actively helped teo Fformulate
and applicationss claimsey or contested cases in the
consideration of which he was an active narticipant,

{4) A public officery—¥ea+steatory or employee should
not erform an official act directly AND SUSSTANTIALLY
affectina a business or other undertakina to its economic
detriment when he has a substantial financial interest in a
competina firm or undertaking.

section 10e Voluntary disclosures A public officary
trotsiatery or emnloyee maye prior to acting in a ma3nner
which may impinge on his fiduciary dutys disclose the nature
of nis private interest which creates the conflicte He shall
make the disclosure I WRITING to the commissioner——eof

campainn--finances—and-orasctices SECRETARY OF STAIEe listinag
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the amount of his financial interesty if any, tne nurcose
and dJduration of his services rendereds if anys and the
compensation received for the services or such other

information as is necessary to describe his intereste If he
then serforms the official act involveds he shall state for
the record the fact and summary nature of the interest
disclused at the time of performing the acte

Section ll« Powers of the ecosmissiener SECRETJARY _OF
AJAIE. The commissioner-of-compaign-finances—and-practices
SECRETARY QF STATE may:

ti}--+3sue-end-cnuse—to—be-published-edvisory-opinionsy
with-such-detetions-as——may-—be-—necessary——to-—protect——the
Tdentity-of-the-requestina—portyy—nt~the-request—of-a—pubtiec
offtesry——Iegistotory--or——empioyee—contempiotina-en—nction
which-may-or—may—not-he—s-bresch-of-his—fiduciary-dutyt

t2¥4{l) keep and permit reasonable public access to
voluntary disclosure statements;

t3112) make rules for the conduct of his affairs under
this chastere

Section-i2es——5Section-—-34—F-46ivy-RuCwiMe—124Fvr—Fs—amended
to—read-ass—Ffotiowss

U34-F—-40tw——B8FfFteint-misconducts——{t}-A-nubtic-—servant
commits—~the--offense-~of-—effireiol-——misconduct-wheny—in—his
ofticrat-canscttyr—he-commits—any-of-the—followint—actss

tey-—purposedy-or--nectigentty——faids——to-—verfarm——nny
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mansatory—duty-as-reguired-by-taw—or-by-a-court-of-competent
tar+sgietiont-or
tor-—knoninglty-performs—an-nct-in—h+s-officiri-capactty
whteh-he—knows—is—forhidden—by—Fawi-or
tey——with--the——purpose—to-obtatn—rdvantane—for-himantf
or-anpthery-he—perforns-an--ace——in——exeess——af——his——Iawfut
sutherity-—poroin-—breech-of-the—pubtie—truat-of-his-office-or
eaployment; or
ter——soticita-or—knowinaiy-acecepts-for-the——nerformanes
of--any-act-a-fee-or-revard-which-he—knows-+s—not-authorized
by—-t+ant-or
tei-—knowingiy-conducts-a-meeting-of-a-pubtic—agency—+n
viotetion-of-section-82-3462v
23 -—-A-pubiic——servant——convicted——of--the-—affense——of
offictat——miscondict--shati——be——fined——not——to——sxcesd—five
hundrea-dottares—{$5661-or-be—imprisoned-in—the-—county——fa+i
fer—a—rerm—ﬁet-te—e*cees-s+*—fef-monthsv—ef-hﬂtht
£3F-—-Fhe-———district———court———-shaltt-—-have-———exctosive
Jarisdretion—in-prosecutione—under——this—-sectinny-——end-——eny
action--for-—sffitciel-—miaconduct——must--be-—conmenced-by-nn
rnforration-fited-after—teave-to-firte-has-——heen——aranted-—-hy
the—atstrict-court-or-after-a-—grand-jury-tndirctment—as—been
founds
f44——k--pubtic-servont-who-havs-heen—choraged-as-nrovided

+n-sursectian—¢{3r-may—he-suspended—from—hits——office-—withont

17— HB 462
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poy-——rending--—finat-—judamenty-——tpon--finest--judanent——eof
conviztion-he—shali-parmonentiy-—forfetrt-—his——affices——tnpon
acqn ittt ——ne——sheti--be-—reinstoted-in-his—-offiee-and-shatt
recetve—ati—back-pays

t=23--Fhis-section—dnes—nor-affect-any—-power--conferre
oy——faw-—to——impeach——or-——remove——any-—public-servent-or—any
protesaing-avtherizea-by——law-—te——ecarry—-inte——effect——such
twpeacnment-or-removets®

-End-

~13- H3 462



43th Legislature

10

1L

1z

H3 0462702

HOUSE SILL NQ. 462

LRTRODUCED BY MELOYs HOLMESs DUSSAULT

A BILL rFDR AN ACT ENTFITLED: “AN ACT  IMPLEMENTING  ARTICLE

XIIIs

SCTIAN g 3F THE 1972 MONTANA CONSTITUTION T PROVIDE
A L(obDE GF ETHICS PROAIBITING CONFLICY BETWEEN PUALIC DUTY
AND PHIVATE INTEREST FOR LESISLATORS AND ALL STATE AND LOCAL
ukFrIC RS AND EMPLOYEES EXCEPT  MEMBERS OF THE JUDICIARYY

AAENOEME—SEEFEON-F4-F-40tv—RebCuMu—-13LF ™

o

£ IT £~ACTED BY THE LEGISLATURE OF THE STATE OF MUNTANA:
Section ls Statement of purposes The purposs of this
act is toc set forth a code of ethics prohibitina conflict
betwesn ovublic duty 2nnd srivete interest as reauireda by the
constitution of Montana. This code recocnizes distinctions
vataenn 12gislatorss other officers and employees of state
novarimentsy ang officers and employees of Incal aovernment,
and orescribes some standards of conduct coptmon to all
catzqnries and some standards of conduct adaote? to  each
catecarye JThe provisinrs of this a2ct recoanize +that some
actions are conflicts par se hetween nublic duty 2nd nrivate
inter st while other actions mav or may not pos= such
conflicts deperdins unon the surroundine circumstances.
section 2« Definitionse As used inm this act thea

folloainng definitions apply:

THIRD READING
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{1) ™a3usiness®™ includes a corporations partnerships
satz croorietorships trust or foundations »r any other
indivicual or erqanizatieon carrying on a bu;ineSSs whzther
or not nperated for profite

{2} Hlompensation™ means any moneys thing of values or
econonic benefit conferred on or received by any person in
return for services rzndered or to be rendered by himself or
anothere

{3) “Employee®™ means any temporary or permanent
employee of the state or any subdivision thereofs or member
of the judiciarye including a member of a boards commissions
or conmittee excent 3 legislator and an employece under
contr-ct to the state.

{4) ®"Financial interest®™ means an interest held by an
individuals his spouses or minor children which iss

{0} an ownershin interest tn a business;

(b} a creditor interest in an insolvent pusinesss;

(c} an =2mployment or nrospective employment for which
nagotiations have beaun;

(<r an awnersnip interest in real! or personal
praoserty;

L) a loan or othar debtor interest; or

{t) a directorshin or nfficership in a businesse

{~) "“ifficial act® or ®official actionY means a vote,

ditcisiane  recommandatinne approvals disanprovals or other

-2- HH 462
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actions including inactions which involves tne use of
discrationary authority.

{6} ™Public officer™ includes any state officer except
a lenisiator or member of the judiciary or any elected
officer of any subdivision of the statee

{7) ™“State agency™ includes the state; the legislature
and its committees; all executive departments, boardss
commissionssy committees, bureausy and offices; the
university system; and all independent commissions and
other establishments of the state government; except the
courtse

{8} "State officer®™ includes all elected officers and
directurs of the executive branch of state government as
definzd in 82A-103.

jection 3. Public trusts (1} The holding of public
office or employment is a public trusts created by the
confidence which the electorate reposes in the inteqrity of
public officersy legisiatorss and empioyeese # public
officary legistatory or employee shall carry out his duties
for tne -benefit of the people of the state. He-mey-not—use
his-officevy—the-infiuence—crested-by-his—offieciat-—positiony
or—the—inside-information-aqained-by—virtun—of-thot-sositiony
to———advance———eny-—of--his——ewny-—his——relativelsy——or-—iisy
associatets——personat-——economic-~~interestsy-—-other---than

advancing-—sueh—strictiy-inetrdentai-benefits-as—may—sccroe—to
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any——asf-—them—— From——the—ensctment—or—administration—of-taws
affecting—the-pubiic—generatiys

{2) A public officers leqgislators or employee whose
conduct departs from his fiduciary duty dunder—this—section
is liable to the people of the state as a trustee of
property is liable to a beneficiary under 86-310 and shal}
suffer such other liabilities as a private Fiduciary would
suffer for abuse of his truste The county attorney of the
county where the trust is violated may bring appropriate
judicial proceedings on behalf of the peoplees Any moneys
collected in such actions shall be paid to the general fund
of the eounty STATE.

(3} Fhtra--sectinn—sets—forth-the—fundamental-standeard
of-——econduet--for-—-ait--publie-—offreersy-—tegisiatorsy———and
emptoyensy The follouind sections set forth various rules of
conducte the transqression of any of which iss as suche a
violation of this——standnard FIDUCIARY _DUIY¥e arnd various
ethical principless thz transgression of whtch-mayr—itn-somne
casesy-contribute—to-a—-viotetion—of-—this——standards———Fhe
enumeration-—of-—prohtbited-acts—and-cavtioned-acts—does—not
excutrate-an-act-not-thus-enumerated-if-that—act—anounts—=eo
a~-—preach-of—fiduciorv—dotys ANY OF WHICH IS NOTs AS SUCHs A
YICLATION OF FIDUCIARY DUTY.

Section 4« Rules of conduct for all public officerse

legislatorssy and employeese {1} Proof of commission of any
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HGUSE BILL Nue 462

LNTRODUCED 8Y MELOYs HULMESe DUSSAULT

A Bl +OR AN ACT ENTITLED: "AN  ACT  IMPLZEMENTING  ARTICLE

XIil, ECTION %o OF THE 1972 MONTANA CONSTITUTION T PROVIDE
A CuDE  GF  ETHICS PROAISITING COUNFLICY BETHWEEN PUALIC DUTY
ANdD PLIVATE INTEREST FOR LEGISLATORS AND ALL STATE AND LOCAL
SERIC . RS AND EMPLOYEES EXC=PT MEMBERS  OF  THE  JUBICIARYY

AMENBHME~FEEFFON-I4~F-481v-RebwMr-1+24F. "

B 1Y e+ACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Saction le Statement of purposes The purpose of this
act is to set forth a code of ethics prehibitina conflict
betdesn opublic duty end orivate interest as reauirea by the
constitution of Montanae. This code recocnizes distinctions
vatwesn lenislatorss pther officers and employses of state
qovar iments and officers and employees of 1ncal aovernments
anc¢ orescribes some stamdards of conduct common to 211d
cataqories and some standards of conduct adacted tn  each
cataagnrya The oprevisiars af this 2ct recoznize that soms
actioas are conflicts per se hetwoen nublic duty and nrivate
inter <t while other artions mav or may not pos= such
conflicts depernding umon the surroundinae circumstancos.
vection 2 Definitionse As used in this act thea

followine definitions arply:
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{1} ™3usiness®™ includes a corporations partnerships
sol2 rropristorships trust or foundations oar any other
indivicual or erqanization carrying on a bu;iness. whether
or not ~perated for profite

{?) “Compensation® means any moneys thing of values or
econonic ben=fit conferred on or received by any person in
return for services randered or to be rendered by himself or
anotinere

{2) "eEmployee® means any temporary or ocermanent
employee of the state or any subdivision thereofs or member
of thz judiciarye including a member of a boards commissions
or committee except a3 leqgislator and 2an employee under
contr-ct to the state.

{4}y "™Financiat interest® means an interest held by an
individuals his spouses or minor children which is:

{a) an ownershio interest in a business;

(by a creditor interest in an insolvent business;

{(c) an 2mployment or orospective emplioyment for which
neqotiations have beounjg

(. an AWNersnio interest in real or personal
oronerty;

{e) a loan or othzr debtor interest; or

(ty a “directorshin or nfficrrshio in 3 businesse.

{~) ®Hufficial act™ or %official action™ means a votey

decisinng recommandationy approval, dtsanprovals or other
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actiones including inactions which involves tnhne use of
discrationary authority.

(6) "Public officer® includes any state officer except
a lenislator or member of the judiciary or any elected
officer of any subdivision of the state.

{7) ™"State anency® includes the state; the legislature
and its committees; all executive departments, boardsy
COMMISSioNnsy committeasy bureauss and offices; the
university system; and all independent commissions and
other establishments of the state government; except the
courtse

{2) "State officer" includes all elected officers and
directors of the executive branch of state governsent as
definzce in 82A-103.

jJection 3« Public truste {1} The holding of public
office or employment is a public trust, created by the
confidence which the electorate reposes'in the inteqrity of
publi=z officersy leqgislatorses and employeess # public
officary legislatory or empioyee shall carry out his duties
for tne .benefit of the people of the state. He-may-not—use
mis—officey—the—infivence-created-by-his-offictat--positiony
or~the-inside—information—asined-by—virtoe—of-thet-rositiony
to-—-2dvance-———ony-—of--his——owny——his-—retativelsy-—or-—hiy
associatets——-personat-——economic-——interestay—--other--—-than

advencing-sach-strictiy-inecidentat—benefits-ss-may-—scerue—to

3= H5 #62
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any——sf-—thes—— from-—the—enactment—or-administration—of—taws
sffectrno-the-pubiie—genereottys

{2) A public officers leaislators or employee whose
conduct departs from his fiduciary duty under—thirs—section
is tiabtle to the people of the state as a trustee of
property is liable to a beneficiary under 86-310 and shall
suffer such other liabilities as a private Ffiduciary would
suffer for abuse of his truste. The county attoerney of the
county where the trust is violated may bring appropriate
judicial proceedings on behalf of the peoples Any moneys
collected in such actions shall be paid to the general fund
of the coumty STATE.

[3) Fhis-—-sectinn——sets-forth-the-fundamentat-standard
of——econduct——for——att-——public——cfficersy——tegistatersy——oand
empioyesswy The following sections set forth various rules of
congucty the transgression of any of which iss as suche 3
violation of +this--standard FIDUCIARY DUIYs and various
ethical principlesy th2 transgression of which—mayy—in-some
casesy-contribute—to-a-—viotation—of-—this-—standerds——-Fhe
enomeration——of ——prohibited-acts—and-cavtroned-acts—does—not
excuirate—an—sct-not—thus-enumerated—+f-that—act-amounts——to
a-—prrach-of-fiduciary—dubyr ANY DF WHICH IS5 NOTs AS SULHs A
YIOLATION OF FIDUCIAKY DUTYs

Section 4. Rules of conduct for all public officerse

legisiatorses and employeese {1) Proof of commission of any
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act enumerated in this section is proof that the actor has
breacned his fiduciary dutye A public officery Yeqgislators
of employee may not:

{3} disclose or use confidential information acquired
in tne course of his official duties in order to further
SUBSTANIIALLY his personal economic interestsi or

{b) aceept——a-—gifé——ar—eccept——an-——economic——benefit
tentanount——to—-a—9irft-under—circumstances—from-which—+t-can
reasonabiy-be-inferred-—that-a-—major-purpose—of-—the——gife——is
ro——inftoence-—him-+n-the-performance—of-nir-officiet-duties
or-to-reward-htm—for-offireirat-action—he-has—takens ACCEPT A
GIFT _UF SUBSTANTIAL VALUE QR A SUSSTANTIAL ECONOMIC BENEFIY
JANTARUUNT TO A GIFYS

(1)} _WnicH WOULD FEND IMPROPERLY IO __INFLUENCE A
REASUNABLE PERSON IN HIS POSITION FO OLPART FROM THE
EALTHEUL AND IMPARTIAL DISCHARGE OF HIS PUBLIC QUIIES: QR

(11} wWbICH HE _KNOWS OR WHICH A REASONABLE PERSON IN
HIS.__PQSITION  SHOULD KNOW UNDER THE CIRCUMSTANCES I3
PRIAARILY_FOR THE PURPOSE OF REWARDING HIE FOR OFFICIAL
ACTIUY HE _HAS TAKENs

(2} An econnmic benefit tantamount to a aqift includessy
without limitations a loan at a rate of interest
substantially lower than the commercial rate then currently
prevalent for similar loans and compensation received for

private services rendersd at 3 rate substantially exceeding
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the tair market value of such serviceses Campaign
contributions reported as reguired by statute are not qifts
or 2conomic benefits tantamount to giftsa

Section 5« Rules of conduct for legislatorsa. Proof of
comnission of any act enumerated in this section is proof
that the legislator committing the act has breached his
fiduciary dutye A legislator may not:

(1) accept a fees <contingent feey or any other
compensations except his official compensation provided by
statutes for promoting or opposing the passage of
legislation;

{2} seek other employment for Hhimself or SOLICIT A
contract for his services by the use er—attempted—use of his
officee

Section 6. Rules of conduct for state officers and
state employeeses {1} Proof of commission of any act
enumerated in this section is proof that the actor has
breached his fiduciary duty.

(2) A state officer or a state employee may not:

{a) use state timey facilitiesy or equipment for his
private business purposes;

(b} enqgage in a substantial financial transaction for
his private business purposes with a person whom he inspects
or suzervises in the course of his official duties;

{c} assist any person for a fee or other compensation
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in obtaining a contracts claims licensey or other economic
benefit from his agency;

(d) assist any persen for a conatingent fee in
obtaining a contracty claims licensey or other economic
benefit from any state agency; or

(e} perform an official act directly AND SUBSTANTIALLY
affecting IO __ITS _ECONOMIC BENEFIT a business or other
undertaking in which he either has & substantial Ffinancial
interest or is engaged as counsely consul tants
representativey or agents

{3} A department head or a member of a quasi-judicial
or rule-making board may perform an official act
notwithstanding subsection {(2){e) if his participation is
necessary to the administration of a statute and if he
complies with the wvoluntary disclosure procedures under
[section 10].

Section 7« Rules of conduct for 1local government
officers and employeess {1) Proof of commission of any act
enumerated in this section is proof that the actoer has
breached his fiduciary dutye

{2) An officer or employee of 1local government may
not:

{a) engage in a substantial financial transaction for
his private business purposes with 2 person whom he inspects

or supervises in the course of his official duties; or

-- HS 462
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{5) perform arn official act directly ANDO SUBSTANTJIALLY
affecting 10 _JIS_  ECONOMIC BENEFIFT 2 business or other
undertaking in which he either has a substantial financial
inter=st or is engaged as counsels consultant.
representatives or agente

(3} A member of the governing body of a 1local
government may perform an official act notwithstanding this
section when his participation is necessary to obtain a
quorum or otherwise enable the body to acte if ha complies
with the voluntary disclosure procedures under [section 10]Je

Section Be Ethical principles for legislatorse (1) The
principles in this section are intended only as auides to
lTegislator conduct and do not constitute violations as Such
ot the public trust of legislative offices

f2¥-~dhenever——feasihbie-—and-——taking-——into—nccount—the
fack-that-tegtstotive-service——ias-——part-timey—a——Featrstntor
shodtd-—-avoid--aceepting--or—-retaining-—-an-econonic—henefit
whieh-presents—a-sabstantiast-threat-to-hts—-independence-—of
Jacaments

£3¥{2) When a leoislator must take official action on
a legislative matter as te which he has a conflict s+tuation
creatza by a personaly-—famityy——or-—etient———temistntive
+nterest ORX  FINANCIAL INVEREST wHICH WOULD BE QIRECILY AND
SUBSTANIIALLY AFFECTED BY YHE LEGISLATIYE MATTIERs he should

consider DISCLOSING OR eliminating the interest creating the
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contlict or abstainino from the official actione. In making
his decisiony he should further consider:

(a) whether the conflict impedes his independence of
judament;

(b) the effect of his participation on public
confidence in the integrity of the legislature; and

{c) whether his particination is 1ikely to have 3any
signiricant effect on the disposition of the matter.

t4¥(3) A conflict situation may-srise—fromteqgisiation
affeetina——tess——than——the——entire—statewide—menirership—of-a
ctass-but does not arise from 1legislation affecting the
entire statewide membership of a classe. Examples—of-s—ciass
are-ati-ranchersy-sii-teachers—in-the-pubtic—schoostsy-or—atd
memoers—of-a—ticented-professton—or—oeccupations

$4) _IF A JEGISLATOR ELECTS VYO QISCLOSE THE INVEREST
LREATING THE CONFLICT, HE SHALL DO SO_AS PROVIOED IN THE
JOINT SULES OF THE LEGISLATURE.

Section 9« Ethical orinciples for at¥ public officersy
tegistatorsy and employees. (1) The principles in this
saction ars intended 235 quides to <conduct snd de not
constitute violations as such of the public trust of coffice
or employment in state or local governmente. Howevery—fatiure
to—-onserve-one—of-these-princintes-may-be—taken—as—evidencs
tendin~—to-estabtishr—in——econjunction-—with——ati——the——other

facte-of-a-casey—o-presch-of—fiducirary-dutys

-G HE 462
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{2} A public ctficer or employee should not acquire an
interzst in any business or undertaking which he has reason
to peliove may be directly AND SUBSTANTIALLY affected to its
econonic benefit by official action to be taken by his
ajgencye.

(3) A public officer or employee should nots within
the months following the voluntary termination of his office
or employments obtain employment in which he will take
direct advantages wunavailable to otherss of matters with
which he was directly involved during his term or
employments These matters are rulesy other than rules of
general application which he actively helped to Formulate
and applicationss claimss orf contested cases in the
consineration of which he was an active narticipanta.

{4) A public officerv—+eg+s}atefv or employee should
not o2erform an official act directly AND SUSBSTANTIALLY
affecting a business or other undertaking to its economic
detriment when he has a substantial financial interest in a
competinag firm or undertakinge

section 0. Voluntary discliosures A public officery
fegisterery or emnloyee maye prior to actine in a m2anner
which may impinge on his fiduciary dutys disclose the nature
of nis private interest which creates the conflicte He shatl
make thos gisclosure Iy NWRITING to the commitzstoner-——of
campaiva-——finances—and-nractices SECRETARY OF SIATEs listinag
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the amount of his financial interesty if anyy the purpose
and duration of his services rendereds if anys and the
compensation received for the services or such other
information as is necessary to describe his interests. If he
then performs the official act involveds he shall state for
the record the fact and summary nature of the interest
disciosed at the time of performing the acte

Section 1l Powers of the ecommissiomer SECRETARY OF
SJAIE. The commisstoner-of-campaign-finances—and-practices
SECREIARY OF STATE may:

t1¥--+asve—end-enuse—to—-be—pubi+shed-advisory-opinionsy
with—sach—deltetions—as-——may——be——necessary——to——protect——the
Tdentity-of-the—requestina-partyr—at-the—request—of-s—pubiie
efficery-—Fegisiatory——or—emnployee—contespleting-en—action
which-may-or—may—not-be—e-breach—of-his-fidoeinry—dutys

+2¥{1l) keep and permit reasonable public access to
voluntary disclosure statements;

t33+42) make rules for the conduct of his affairs under
this chapteras

Section—iZw—Section——94—F-48tv-RvEwMe—194F y-+s—amended
to-resd-as—-fotitowss

NGhy-F~4Btv--Bffictat-mizeonducty——f{iy-A-pubtic—servant
ecommits——the——offense-—of-—officint——misconduct—wheny—in—his
offierat-capacityr—he—commrts-any—of-the-foltiowing—actst

fey--purposetlty-or—-—-mneotigentiy-——faits——-to-—perform——any
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mandatory-doty-as-required-by-taw—or—by-a-court-of-competent
jurisdietiont-or
ter——knowinaty-performs—an-sct—tn—his—officinlt—capacity
which-he-knows—-is—forbidden—by-Fawt-or
tet——mith-—the--purpose—to-—ohtain—advantage—for—himself
or—ansthery-he—performs—an——act——in——execess——of-—his—-Iawful
authertty--or-in—breasch-of-the—public—trust-of—his—office-or
euployment; or
tot——sotieits-or—knowinaly—-aceepta-for-the—performanes
of-—any-act-a-fee-or-reward-which-he-knows-is—not-asthorized
by-tawy-or
fei—-—knowingly-—conducts—es—meeting—of-e-pubtic—sgency—in
viotation—of-section—82-3402»
f2¥—-k-pubtic-—servent—-convicted——of-—the-—affense——of
offterat--mnisconduct——snatt-—be-—fined—not——to-—excend-five
nundred-deltare—{¢$588)-or-be—imprisoned-#n-the—-county--jait
FOf-a-tef-—ﬁot—to—exeeed—s+*—f6f—menthsv—or-hoth:
t+35-—-Fhe————district-——cotrt———shati-—-have--—exctusive
Juristdiction—in-prosecutions-under——this—-sectiony-—and-—ony
action——Ffor——eof fictat--misconduct——must—-be-—commenced-by-an
rnformation—fited-after—teave-to—Fite—hes-—been-—grented-—by
the-district-ecourt-or-after-a-grand—jury—indictment-has—been
founds
$t43-—A-—pubtic-servant—who-has—been—charged-nas-—provided

+n-sudrsection—{3r-may-be-suspended—from-his-—office——without

-12- HB 462
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pay——-sending———finat-—judomentv———tpon--finat——judanent——of
eonvistiron-he-shati-permanentiy--forfeirt——his——offices——tHpeon
ascqatttnt-——hne—shali——be——reinsteted-in-his—office—and-shati
recetve-ati-pack-poyy

t23-—Fhis-section—does-not—affect-any——power-—conferred
by—~Faw——to——impeanch——or—--remove—-any--pubiie-servant-or—any
precesding-ssthorized-hy--taw--to——corry—-into--effect——such
+apeasnment-or-removeitss

~-End-
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ApA, 5, 1977 ~r

SENATE
STANDING COMMITTEE REPORT
Camittee on State Administration

That House Bill No. 462, third reading, be amended as follows:

1. Amend page 4, section 3, line 12.
Following: "eeunty"

Strike: “STATE"

Insert: "aggrieved agency"

2. Amend page 7, section 6, line 16.

Following: line 16

Insert: " (4) Subsection (2) (d) does not apply to a member of a board,
camission, council, or camittee unless he is also a full time state

employee."

3. Amend page 11, section 11, line 15.

Following: line 15

Insert: "(l) issue and cause to be published advisory opinions, with such
deletions as may be neccessary to protect the identity of the requesting

party, at the request of a'public officer, legislator, or employee contemplating
an actionwhich may or may not be a breach of his fiduciary duty;"

Renumber: subsequent subsections
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HOUSE BILL NO. 462

INTRODUCED BY MELOYs HOLMESe DUSSAULT

A BILL FOR AN ACT ENTITLED: ™AN ACT IMPLEMENTING ARTICLE
XIEIe SECTIOUN 4y UOF THE 1972 MONTANA CONSTITUTION TC PRUVIDE
A CODE OF ETHICS PROMISITING CONFLICT BETWEEN PUSLIC DUTY
AND PRIVATE INTEREST FOR LEGISLATORS AND ALL STATE AND LOCAL
OFFICERS AND EMPLOYEES EXCEPT MEMBERS OF THE JUDICIARY$H

AMENBENG—SECTEOIN-94-F—281y—ReEuis—1947F "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le  Statement of purpose. The purpose of this
act is to set forth a code of ethics prohibiting comflict
between public duty and private interest as required by the
constitution of Montanae This code recognizes distinctions
between Jegislatorss other officers and employees of state
governments and officers and employces of local governments
and prescribes some standards of conduct commson to all
categories and some standards of conduct adapted to each
categorye The provisions of this act recognize that some
actions are conflicts per se between public duty and private
interest while other actions w3y or w®may not pose such
conflicts depending upon the surrounding circumstances.
Section 2. Definitionse As used in this act the

following definitions applys
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{1) ™Business® includes a corporations partnerships
sole proprietorships trust ov foundations or .any other
individual or organization carrying on a businesss whether
or not operated for profite

{2} ®Compensation® means any moneys thing of valuey or
economic benefit conferred on or received by any person in
return for services rendered or to be rendered by himself or
another .

{(3) "tmployee™ means any temporary or permanent
employee of the state or any subdivision thereofs or member
of the judiciaryy incliuding @ member of a boards commissiony
or committee except a legislator and an employee under
contract to the states

{4} “Financial. interest™ means an interest held by an
individuals bis spouses or minor children which is:

{3a) an ownership interest in a business;

(b} 8 creditor interest in an Insolvent business;

{c) an employment or prospective esployment for which
negotiations have begun;

{d} an ownership interest in real or personal
property;

(e} a loan or other debtor interest; or

tf) a directorship or officership in a business.

(5} =Official act™ or "official action™ means a votey

decisions recommendations approvals disapprovals or other
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actions Iincluding inactions which involves the use of
discretionary avtherity.

{5} "Public officer™ includes any state officer except
a legislator or member of the judiciary or any elected
officer of any subdivision of the state.

(7} *State agency™ includes the state; the legislature
and its committees; all executive departmentssy boardse
compissionssy committeess bureaussy and offices; the
university system; and all independent commissions and
other establishments of the state government; except the
courtse.

{8) *State officer”™ includes all elected officcrs and
directors of the executive branch of state government as
definad in 82A-103.

Section 3« Public trust. (1) The holding of public
office or employment is a public trusty created by the
confidence which the electorate reposes in the integrity of
public officerss legislatorse and - employeese A public
officery Tegistators or employee shall carry out his duties
for the benefit of the people of the state. He—Boy-not-use
his-officev—the-infiuence—created-by-his—officiel—positiony
er-the—inside-informetion—geined-by-virtue—of-that-positiony
to——-advence——any——of—his—owny—his——relotivetsy—or—iis
associatets-—-personai-——econonie-——interestsy——--other———than

advoneing-such-strictiy—incidentat-benefits-as—may—ecerue—to
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eny——of——thea—from-—the-encetment—or-administration—of—taws
affecting—the—public—generaliys

(2) A public officers legislators or employez ‘hose
conduct departs from his fiduciary duty urder-this—section
is liable to the people of the state as a trustee of
property is liable to a beneficiary under 86-310 and shalil
suffer such other liabilities as a private fiduciary would
suffer for abuse of his truste. The county attorney of the
county where the trust ¥s violated may bring appropriate
judéicial .proceedings on behalf - of the people. Any moneys
collectad jn such actions shall be paid to the gemeral fond
of the county STATE AGGRIEYED AGENCY. .

(3) Fhis——section——sets—forth—the—fundamental—stondard
ef~-conduct--for—eoli——pubiice—offiecersvy-—tegistatorsy——and
emptoyeess The following sections set forth various rules of
conductsy the transgression of any of which ise as suchs a
violation of this--stenderd FIDUCIARY OUfYe and variocus
ethical principiess the transgression of which-sayr—in——sowse
easesy—contribute—to-a—violtetion——of —this-—stenderds——Fhe
enuperetion--of-—prohibited-ncts-und-—coutioned-srta-does-not
exculpate—an—act-not-thus-enumeraved—#f—thet-act-—amounts——to
e--breach—of-fiduciory-dutys ANY OF WHICH XS NOTs AS SUCHs A
YIOLATION OF FIODUCIARY DUTYa

Section 4« Rules of conduct for all public officers,

legislatorses 2and employeese {1} Proof of commission of any
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act enumerated in this sectlon is proof that the actor has
breached his fiduciary dutye A public officery Yegislators
or enployee may not:

[{a} disclose or use confidential information acquired
in the course of his official duties in order to further
SUBSTANTIALLY his personal economic interests; or

(b) eecept—ea~—gift——or—eceept—an——-econontc—-benefit
tontamount——to—-ga—gifet-wnder-civconytances—from—which—itc—ean

bl y—be—inf et -— f—the—atFt—i
to-—influence—hin-in—the—perforsance—of—hiar—officinl—duties
or—to-rewerdrhin-for-dfficial-evction-he-hes—takens ALLEPT A

ALTION HE HAS TAKENa

{2) An economic benefit tantamount to a gift includes,
without Jimitations a loan at a rate of interest
substantially tower than the commercial rate then currently
prevalent for similar loans and compensation received for

private services rendered at a rate substantially: exceeding

-5 H3 462
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the | fair market value of such servites. Campaign
contributions reported as required by statute are not gifts
or economic benefits tantamount to: giftse

Section 5. Rules of conduct for legislators. Proof of
commission of any act enumerated in this section is proof
that' the legislator committing the act has breathed his
fiduciary duty. A Tegislator may not:

(1) accept a feer contingent Fee, or any other
compemsations except his official compensationt provided by
statutey for promoting or opposing the passage of
legisTation;

{2} seek other emplioyment for himself or SQLICIT A

contract for his services by the use or—at pted-use of his
office.

Section 6« Rules of conduct for state officers and
state employeese {1). Proof of commission of any act
enumerated in this section is proof that the actor has
breached his fiduciary dutye.

{(2) A state officer or a state employee may not:

(2} wuse state timey facilitiess or equipment for his
private business purposes;

(b) engage in a substantial financial transaction for
his private business purposes with a person whom he inspects
or supervises in the course of his official dutiess

{c) assist any person for a fee or other compensation

—b— HB 4562
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in obtaining a contracts claims licensey or other cconomic
benefit from his agency;

. {d} assist any person for a contingent fez in
obtaining a contracty claime licenses or other economic
benefit from any state agency; or

(e} perform an official act directly AND SUBSTANTIALLY
affecting IQW a business or other

undertaking in which he either has a substantial financial

interest or - is engaged as - counsel, consultant,
representatives or agent.

{3} A department head or a member of a quasi-judicial
or  rule-making board may perform —~an official act
notwithstanding subsection {2)(e) if his participation is
necessary to the administration of a statute and if -he
complies with the volumtary :disclosure procedures under
[section 10].

(6] _SUBSECTION _(Z)(8) DOES NOT APPLY TQ A MEHRER OF &
BOARDs COMAISSIONs COUNCIL. OR COMMITTEE UNLESS HE IS ALSO A
EULL-TINE STATE EMPLOYEEa

Section Te Rules of conduct for local government
offiters and employeess (1} Proof of commission of any act
enumerated in this section: is proof that the actor has
breached his fiduciary dutys

{2) An officer or employee of local government may

not:

~T- HE 462
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(a) engage in a substantial financial transaction for
his private business purposes with a person whom he inspects
or supervises in the course of his official duties; or

{b) perform an official act directly AND SUBSTANTIALLY
affecting IO _IIS _ECONOMIC BENEFIYT a business or other
underteking in which he either has a8 substantial ' financial
interest or 7 is engaged as counseley consultants
representatives or agent.

. {3) A wmesber of the gowerning body of a local
gt;vern-ent may perform an- of ficial act notwithstanding this
section when.his participation ¥s: necessary to obtain a
quorum or ‘otherwise enable the body to acty if he complies
with the voluntary disclosure procedures under [section 10}

Section 8. Ethical principles for legislatorse (1) The
principles in this section are intended only as guides to
legislator conduct and do not constitute violations as such
tl:f the public trust of legislative officee.

2y —Hhenever—feasible-and—taking--—into——account—-the
shot}d-aveid-sccepting—or——retasining——an——economic-—benefit
which--presents——ea—stubstantiel—threat—to-his—independence—of
Judgments

+33{2) When a Tegistator must take official? action on
a legislative matter as to which he has a conflict situstion

created by ‘a personaly——familyr——or—--e}ient—iegisiative

—8- HB 462
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interest DR FINANCIAL INTEREST WHILH WOULD BF DRIRECTLY ~ AND
SUBSTANTIALLY AFFECTED BY THE LEGISLATIVE MATIERs he should
consider DISCLOSING DR eliminating the interest creating the
conflict or abstaining from the official action. In making
his decisions ha should further consider:

{a} whether the conflict ispedes his independence of
Jjudgment;

{(b) the effect of _his participation -~ on - public
confidencae in the integrity of the Tegislature; and

{c)} whether his participation is likely to have any
significant effeact on the disposition of the matter.

+43{3) A conflict xituation say-erise-from—tegisiation
affecting—tesas—than—the—entive—statenide—meaberatip-—ocf—ea
ecloss—~bhut 'does not arisa from legislation affecting the
entire stetewide membership of a class. Exemples-of-o—-cltass
are-eti—ranchersy-ati-tenachers—in—the—pubiic-achoctsy-or-aid
mepbers—of-a—3++ ed-profession-or upationy

{4 IE A LEGISLATOR  ELECIS JO RISCLOSE JHE INTEREST
CREATING THE CONFLICTs HE SHALL GO SO AS PROVIDED IN THE
AGINT RULES OF THE LEGISLATURE.

Section 9« FE£thical principles for a3t public officersy

tegistotorsy .and employees. (1) The principies in this
section are intended as guides to conduct and do not
constitute violations as such of the public trust of office

or employment in state or local government. Howevery—foiiure

-9- H8 462
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(2) A public officer or employee should not acquire an
interest in any business or undertaking which he has reason
to believe may be divectly AND SUBSTANTIALLY affected to its
economic benefit by official action to be taken by: his
agencye.

{3} A public officer or employee should mnots within
the months following the voluntary termination of his office
or employmsente obtain employsent in which he will take
direct advantage, unavailable to otherss of matters with
which he was ~directly ' involved during  his tera or
employment. These matters are ‘rulesy other than rules of
general application which he actively helped to formulate
and applicationss claimsy or contested cases in the
consideration of which he was an active participant.

(4} A public officerr—3egistatery or empioyee should
not perform an official act directly AND SUSSTANYIALLY
affecting a business or other undertaking to its economic
detriment when he has a substantial financial interest in a
competing firm or undertakinge

Section 10. Voluntary disclosure. A public officery
}eaistatory or employee mays prior to acting in a manmner

which may impinge on his fiduciary dutys disclose the nature

-10~ H3 462
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of his private interest which creates the conflicts He shall
make the disclosure [N _HRIYTING to the comsissioner—of
compeion-fimences—and-practices SECRETARY OF STAIEe listing
the amount of his:financial intereste if anys the purpose
and duration of his services rendereds if anys and the
compensation received for the services or such other
information as is necessary to describe his interest. If he
then performs the official act involveds he shall state for
the record the fact "and susmary nature of the interest
disclosed at the time of performing the act.

Section 11« Powers of the commiwssioner SECRETARY QOF
SIALE« The commiavioner-of-—ecampaign-finahees——end-—proctices
SECRETARY DF STATE may:
with—--such—deletions--as—aey—be—necsesary-to-protect—the
Fdentity-ef-the-requesting-pertyv—ot-the-reguest—-of—a—pubdlic
efficery—¥egistotorv—or-—enployece——contenpiating—an-—sction
whith-say—-or-may-not—be-a-breach-of-his-fidaeiary-duetys

11 ISSUE_ AND CAUSE 1O BE PUBLISHED ADYISORY QPINIONS
BIIH SuUcH OELETIONS  AS MAY BE NECESSARY YO PROTECT IHE

¥HICH MAY ‘DR _MAY NOT BE A BREACH OF HIS FIDUCIARY DUTY:
t2512¥(2) keep and permit reasonable public a¢cess to

voluntary disclosure statements;
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+3¥t23id} make rules for the conduct of his affairs
under this chaptere

Seetion—-t2wv—Seetion——F4—TF—48iyv—ReCvir—1F4Fy—is-omended
to-read-as-foitouse

RG4—T-48tv——Bf ficial-misconduectv——tiy-R-pubiic——servant
comuita——~the-—offense——of —official-—-misconduct—-wheny—in—his
official—ecapacityry—he—commits—any-of—the—foliewing-aectss

tor——purposely-or——negtigentiy—faits—to——perfers——any
mandetory—duty-as—required-by—taw—or—by-a—court-ef-competent
jurisdictiont—or

tsi——knowingty-performa-an-ect—in-his—officral-capacity
whith-he-iknows—is—forbidden—~by-—tewy—or

te)-—with—the——pourpose—to—obtain—adventage-—for—-himsel

or—snothery—he-perforas—an——ect——in—execess—of——his—ianfud

tdy——selicits-or—-knowingty—eceepts—for—the—perforaance
of——any—act-a-fee-or-rewsrd-which—he-knows—is-not—avthorized

by-tawt-or
tetr——knowingly -conducts—o-meeting—of-s—public—sgency—in
viotetion—of—section-82-3I46ds
t23-~k—pubiie-—servant—convicted——of--the-——offense-—of
official-—misconduct——shali—be——Fined-—not--to—exceed—five
tundred-doHors— {55667 —or—be—taprisoned-in-the-—county-—jait

for-a—term—not—to-exceed-sin—f{or—monthsy—or-boths

—12- HB 462
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setion—Ffor——officiat——nisconduct——mrst——be——commenced-by—-an
nformetion-fited-after-teave—to-Ffite-hesr—been-—granted-—by
the—district—court—or—sfter—a—groand-jury-indictment—has-been
Ffounds
in-subseetion-{3)—woy-be—-suspended-from-his--office——without
eonvietion—he—-shaltl-perssnentiy-—forfeit—his——officer—tipon
sequi-ttel—he——sheli-—be—reinstated—in-his-office—ond—shald
receive-ali-baeck-peys
proceeding—suthorized-by—Faw—to—ecarry——-inte——effect-—suech
—End—

-13- HB 462
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HOUSE 3ILL NOe 462

INTRODUCED BY MELUYs HOLMESe DUSSAULT

A BILL FOR AN ACT ENTITLED: =AN ACT TIMPLEMENTING ARVICLE
XIITy SECTION %9 OF THE 1972 MONTANA CONSTITUTION TO PROVIDE
A COBE OF ETHICS PROHIBITING COMFLICT BETWEEN PUBLIC DUTY
AND PRIVATE INTEREST FOR LEGISLATORS AND ALL STATE AND LUOCAL
OFFICERS AND EMPLOYEES EXCEPT MEMBERS OF THE JUDICTARY+H

AMENBENG— SEETFON~-F4—T—4B1v—ReCaMe—194F."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Statement of purpose. The purpose of this
act is to set forth a code of ethics prohibiting conflict
between opublic duty and private interest as required by the
constitution of Montana. This code recognizes distinctions
between legislatorse other officers and employees of state
qovernments and officers and employees of local governments
and prescribes some standards of conduct common to all
categories and some standards of conduct adapted to each
categorye The provisions of this act recoanize that some
actions are conflicts per se between public duty and private
interest while other actions may or may not pose such
conflicts depending upon the surrounding circumstances.
S2ction 2. Definitions. As used in this act the

followinc definitions apply:
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{1] *“Business” includes a corporations partnershipy
sele proprietorships trust or foundations or any other
individual or oraanization carrying on a businesss whether
or not operated for profite

{2) *“Compensation®™ means any moneys thinog of valuey or
economic benefit conférred on or received by any person in
return for services rendered or to be rendered by himself or
another.

{3) ™Employee™ means any temporary or permanent
employee of the state or any subdivision thereofs or member
of the judiciarys including a2 member of a boards commissions
or committee except a 1legislator and an empioyee under
contract to the state.

{4) "Financial interest™ means an interest held by an
individualy his spouses or minor children which is:

(a) an ownership interest in a business;

(Y a creditor interest in an insolvent business;

fcy an employment or prospective employment for which
negotiations have bequnj

{dy an ownership interest in real or personal
property;

{2) a loan or other debtor interest; or

(f) a directorshin or officership in a business.

{5} "Official act" or "official action™ means a votes

decisions recommendations approvals disapprovals or other

—-2- HB 462
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actions including inactions which involves the use of
discretionary authority.

t{6) ™Public officer™ includes any state officer except
a legislator or wmember of the judiciary or any elected
officer of any subdivision of the state.

{7) ®"state agency” includes the state; the legislature
and its committees; all executive departmentss boardsy
commissionsy commiticess bureauss and offices; the
university system; and all independent commissions and
other establishments of the state government; except the
courtse

{8) ™State officer®™ includes all elected officers and
directors of the executive branch of state government as
defined in 82A-103.

Section 3. Public trust. {1} The holding of public
officz or employment 1is a public +truste created by the
confidence which the electorate reposes in the integrity of
public officersy Teaisltatorse and employeese A public
officery legislators or employee shall carry out his duties
for the benefit of the people of the statec. He—may-not—use
his—offieey—the—infivence—crented-by-his-officiai—positiony
or—the—inside-—+nformation-asined—by-virtue—of-that-positiony
to—-ndveance--—-any-—of-~hts—owny-—his--retativelsy——or--his
assocratets——personnt-——-economic—-—iAterestsy-——other——than

advaneing-such-strictiy—incidental-benefits—as—mey-sccrue—to
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any—-ot——them-—from--the-enactment-or-sdmintstration—of —tows
affecting—the-pubdic—aeneraiiyre

{2} A publtic officery legislators or employee whose
conduct departs from his fiduciary duty under—this—section
is Tiabte to the people of the state as a trustee of
property is 1liable to 2 beneficiary under 86-310 and shall
suffer such other Yiabilities as a private fiduciary would
suffer for abuse of his truste The county attorney of the
county where the trust is violated may brince appropriate
judicial! proceedings on behalf of the people. Any moneys
collected in such actions shall be paid to the general fund
of the eounty STAFTE AGGRIEVED AGENCY.

{3) Fhis——aection——sets—forth—the—Fundamentat-stenderd
of-—conduet——Ffor—ati——pubie—officeray—Fegisiotorasy———and
emptoyeeswy The following sections set forth various rules of
conducty the transaression of any of which isy &s suche a
violation of ¢his-—starderd EIDUCIARY DUTYs and various
ethical principlesy the transgression of which-meyy—in—some
easesy-contribtte—to-s——viotation——of-——this——stendarde——-—Fhe
entmeregtion——of-—prehrbirted-aets—and-—cavtironed-—nctes—does—not
sxentnate—an-set-not—thus—srnumerated—+f—that-act-—nnounts—+to
a~-—breesch—of-fiductary-dutys ANY OF WHICH 135 NCTe AS SUCHe A
YIOLATION OF FIDUCIARY DUTYs

Section 4« Rules of conduct for al? public officersy

legislatorses and employeese {1) Proof of commissicn of any

e HB 462
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act enumerated in this section is proof that the actor has
breached his fiduciary dutye A public officers Tegislators
or employee may not:

(a) disclose or use confidential information acquired
in the course of "his official duties in order to further
SUBSTANTIALLY his personal economic interests;i or

{h} ececept—o—gift-—or-—eccept-——an——economic—-benefit
tantanount-—to——a-aife-under—circumstances—from-which—it-con
reasonably-be—inferred—that—aanjor-purpose—of—the-—gift—is
to——infloence—himin—the-perforpance—of—his—officinl—duaties
or—to-reward-frim—for-officinl-—ection-he—has—tokens ACCEFT A
GIFT _OF SUBSTANTIAL VALUE OR A SUBSTANTXAL.ECONQMIC BENEFIY
JTANTANQUNT TO A GIFT:

{X) WHICH WOULD TEND IMPROPERLY TO INFLUERCE A
REASUNABLE PERSON  IN HIS POSITION TO DEPART FROM THE
EAITHFUL. AND IMPARTIAL DISCHARCE OF HIS PUBLIC DUTEES3S OR

£31) WHICH HE KNOWS OR WHICH A REASONABLE PERSCON _IN
HIS _POSITION  SHOULD KNOW UNDER THE CIRCUMSTANCES IS
PRIMARILY FOR THE PURPUSE OF REWARDING HEM FOR DFFILIAL
ALTION He HAS TAKENe

{2) An economic benefit tantamount to a gift includes,
without Timitations 2 loan at a rate of interest
substantially lower than the commercial rate then currentiy
prevatent for similar 1loans and compensation received for

private services rendered at a rate substantially exceeding
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the fair market value of such services. Campaign
contributions reported as required by statute are not gifts
or economic benefits tantamount to giftse

Section S« Rules of conduct for leqislators. Proof of
commission of any act enumerated in this section is proof
that the Jlegislator committing the act has breached. his
fiduciary duty. A legislator may nots

(1} accept a fees contingent fees or any other
compensationy except his official compensation provided by
statutes for promotina or opposing the passage of
legislation;

{2) seek other employment for thimself or SOLICIT A
contract for his services by the use or—sttempted-use of his
offices

Section 6« Rules of conduct for state officers and
state employeess (1} Proof of commission of any act
enumerated in this section is proof that the actor has
breached his fiduciary dutye

{2) A state officer or a state employee may not:

{3) use state times facilitiess or equipment for his
private business purposes;

{b) engage in a substantial financial transaction for
his private business purposes with a person whom he inspects
or supervises in the course of his official duties;

(c) assist any person for a fee or other compensation

—6— HB 462
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in obtaining a contracte claime licenses or other economic
benefit from his agency;

{d) assist any person for a contingent fee in
obtaining a contracts claims licensey or other economic
benefit from any state asency; or

te) perform an official act directly AND SUBSTANTIALLY
affecting 10 __ITS ECONOMIC PBENEFIT a business or other
undertaking in which he either has a substantial financial
interest or is engaged as counsely consultants
representatives or agent.

{3) A department head or a member of a quasi—judicial
or rulemaking board may perform an official act
notwithstanding subsection (2){e) if his participation is
necessary to the administration of a statute and if he
complies with the voluntary disclosure procedures under
[section 10].

{4) SUBSECTION (2)(D) DOES NOY APPLY TO A MEMBER OF A
BOARDs COMMISSIONe COUNCILsy DR COMMITYEE UNLESS HE IS ALSO A
EULL-TIME STATE EMPLOYEE.

Section T« Rules of conduct for lecal gqovernment
officers and employeess {l1) Proof of commission of any act
enumerated in this section is proof that the . actor has
breached his fiduciary dutya

(2) An officer or employee of local government may

not:
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(a)}) engage in a substantial! financial transaction for
his private business ourposes with a person whom he inspects
or supervises in the course of his official duties; or

{b) perform an official act directly AND SUBSTANTIXALLY
affecting I0 ITS ECONOMIC BENEFIT a business or other
undertaking in which he either has a substantial financial
interest or is engaged as counsels consultanty
representatives or agente

(3) A member of the governing body of a local
government may perform an official act notwithstanding this
section whgn his participation is necessary to obtain a
quorum or otherwise enable the body to acts if he complies
with the wvoluntary disclosure procedures under [section 1CJe

Section 8. Ethical principles for Yegislatorse (1) The
principles in this section are intended only as guides to
legisiator conduct and do not constitute violations as such
of the public trust of legislative office.

23 —~whenever—feasible—and-—toking———into——accoont——the
foct-—thet--tegistotive-—service—is—part-timey-e—tegistator
should-avoid-accenting—or—retaining—am—economic——benefit
which-—-presents-—a—substantisi-threat-to-his—independence—of
Fudgments

+34{2) when a leqislator must take official action on
a legislative matter as to which he has 3 conflict sttuetion

created by a personaly——famityy——er-——ctient——Feaistntrve

-8~ 4 -r



19

11

12

13

14

13

16

17

18

19

20

21

23

z4

25

HB 0462 /04

+nterest OR FINANCIAL INTEREST WHICH WOULD BE OQIRECTLY AND
SUBSTANTIALLY AFFECTED DY THE LEGISLATIVE MAJIERs he should
consider RDISCLCSING OR eliminating the interest creating the
conflict or abstaining from the official actions In making
his decisiony he should further consider:

(a) whether the conflict impedes his independence of
judament;

{b} the effect of his participation on public
confidence in the inteqrity of the legislature; and

{c) whether his participation 1is likely to have any
significant effect on the disposition of the matteres

+¥{3) A conflict situation may-erise—fromtegisiation
affectina—tess—than~the-entire——stotewide——menbership—of—ea
cimss-—puet dJdoes not arise from legislation affecting the
entire statewide membership of a class. Exomples—of-e——cless
are-ati-ranchersy-ati-teachers—in-the—pubhic—sehooctsr—or-ait
members-of-a-#ircensed-orofessron—or-occupations

f4) IF A LEGEISLATOR ELECTYTS TO DISCLOSE THE JINJEREST
CREATANG THE CONFLICT. HE SHALL D00 30 AS PROVIOED IN THE
JOINT RULES OF THE LEGISLATURE.

Section 9« Ethical principles for ¥+ public officersy
tegistetorsy and employeese (1) The principles in this
section are intended as aquides to conduct and do not
constitute wviolations as such of the public trust of office

or employment in state or local government. Howevery—feirtore
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to—observe-one—of-these-principles—may-be—teken-as-——evidenece
tendine—-to-—estabitshy——in——conjunetion—with—alti-the-other
facts-of-a—cosev-o-bresch—of—fFiduciary-dutys

{2) A public officer or employee”should not acquire an
interest in any business or undertaking which he has reason
to believe may be directly AND SUBSTANTIALLY affected to its
economic benefit by official action to be taken by his
agencye

{3} A public officer or employee should notey within
the months following the voluntary termination of his office
or employments obtain employment in which he will take
direct advantages unavailable to othersy of matters with
which he was directly involved during his term or
employmente These matters are rulesy other than rules of
general  application which he actively helped to formulate
and applicationsy claimss or contested cases in the
consideration of which he was an active participante

{#*) A public officery—tegistetery or employee should
not perform an official act directly AND SUBSTANTIALLY
affecting a business or other undertaking to its economic
detriment when he has a substantial financial interest in a
competing firm or undertaking.

Saction 10e Yoluntary disclosures A public officery
Yegtsiatory or employee mays prior to acting in a manner

which may impinge on his fiduciary duty, disclose the nature

~10~ HE 462
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of his private interest which creates the conflicte He shall
make the disclosure I _HRITING to the commissioner—of
campaign—finances—and-practices SELRETARY OF STAIEs listing
the amount of his financial interestes if anys the purpose
and duration of his services renderedy if anysy and the
compensation received for the services or such other
information as is necessary to describe his intereste If he
then performs the official act involvede he shall state for
the record the fact and summary nature of the interest
disclosed at the time of performing the actes

Section 1l Powers of the comméssioner SECRETARY OF

STAYIE. The commissioner—of-compeion—finances——end—practices
SECRETARY QOF STATE may:

13—+ ssue—and-—couvse-to—be—-published-advisory-opinionsy
with-—stch——deletions——as——may——bhe--necessary-to-protect—the
sdentity-of-the—requestinopartyvr—at—the—request—of-a—pubtic
officery-tegisinstorv-or——employee——contemptoating—en—action
which-may-or-masy-not-be-a-bresch—of-hivs—fiduciary—dutys
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234234483 (2) keep and permit reasonable public
access to voluntary disclosure statements;
3423 €3342¥(3) make rulies for the conduct of his
affairs under this chaptera.
Seetion-i2e-——Section-—94—F—4Biv—Rubvitw—194Fv—T9-omended
to-resd-as-foliowss
4 —F-iOtw——GFficiat-misconducty—{ty-—A-pubtic——servant
commits——the——offense——of—official—misconduct—whenr—in-his
offieint—capacityy—he—commits—any—of—the—foltowing—actas
tay—purposely-or-—neqgligentiy—faites-——to——perform-any
mendatory—duty-as-required-hy—tan-or-by—o—court-of-competent
Furisdietiont—or
thy-—knowinghy-performs—an—ect-in-his—officint—cepacity
which-he-knows—is—forbidden—by—Faws-or
ted-—with——the——purpose—to—obtain—edventage—for—himsetf
er—anothery—he-performs-an—act——in—-excess——of——his——teawfui
outherity-—or—in-breach—of-the-pubtic—trust-of-his-office-or
enploymentt-or
tdy-—sotteits-or—knowirnglty-naccepts—for—the-—performance
of-——sny-oct-a-fee-or-reward-which—he—knows—+s—not-anthorized
by-toawt—or
{tey-—knowingly-conducts—a-meeting-of-a—pubiic-ngency—in
viotation-of-section—42-3462w

t+2¥3—A-ptbtic——servant——convicted--of--the——affense——of
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offteiat——miscondoct——shotit——be——Fined—not——to—exceed—five
hundred-dotiars—{4$588+—or—be—inprisoned—in—the—county——jnit
for—-a—tern-not-to-exceed-six—t&3-monthay—-or-bothe

£3¥—Fhe——-district———court——shali——have——exciusive
jartsdiction—in-prosecutions-under——this——sectiony——ond—any
action——for—eofficiat—misconduct—must—be—~commenced-by—en
+nformation—fited-after-teave—to—fite—hos——been—agranted-—by
the—district-ecourt-or-after-o—grand—jury—indiretment-heas-peen
founds

141——A-—pubtic—servant—who—hes-been-charged-—eas—provided
Fn-subsection—{3-moy-be—suspended-from—his—office—without
poy—-pending—-finast——judamentw———bpon—Ffinat——judgment—of
conviction—he—shati-permanentiy-—Fforfeit-——his-—officev—~dpon
acquittal——he—shati——be——reinstated-in—his—oféice-and-shetd
recetve—ati-boci—pays

1+5y-—Fhts—section—dons—net—affect-eny——power—econferred
by——+ow-—to—-itmpeach——or--remove-—-any—-pubtic-servent-or—eny
proceeding-euthorized—by-—taw—to—earry-—into-—effect-—such
+mpeachnent—or-removaiv®

~End-
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