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2 INTRODUCED BY 

3 

4 A BILL FOR AN ACT ENTITLED: •AN ACT TO INCORPORATE THE 

5 FEDERAL CHANGES OF SUBCHAPTER S CORPORATIONS CONTAINED IN 

0 THE TAX REFORM ACT Jf 197o; AMENDING SECTIONS 84-1501.1 and 

1 84-150lo2o R.C.H. 1947.• 

8 

9 BE IT ENACTED BY THE LEGISLATURE Of THE STATE Of MONTANA: 

10 Section 1• Section 84-1501.1o R.C.H. 1947o is aaended 

11 to read as follows: 

12 •s4-1501.1. Definitions. (a) Small business 

13 corporation. For purposes of this act, the term •small 

14 business ~o~pordtion• means a corporation doing business in 

15 Montana, and which does not--

lo (l) have more than ten (10) shareholders; 

11 ( z) have as a shareholder a ;:>erson (other than an 

18 estate and other than a tru~ descrjbed in subsectjpn S) who 

19 is not an individuali 

20 (3) have a nonresident alien as a shareholder; anJ 

21 (4) have more than on~ class of stock. 

22 (b) Electin~ small business corporation. For pur)oses 

23 of this actt the term 111 e1ectin-l small busi,ness corpor-ation" 

24 means, with respect to any taxable yeary a small nusines5 

25 corporation which has .~ade an election u'ldar tnis acto in 
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1 effect for such taxable year. 
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!cl Stock owned by hy~~wife. FoL_~~_gf 

sybsectjoo {alL~~~~ 

( U is t.o!!!lDunity property PL . .iLb~li.SLgwl_ttj t~ (pr 

t.he. incpme from wbjch js coml!il.lnjty ~L...JUI.W:~ 

applicable cpwmynity property Jaw of a state; 

(21 js held by a husband and wife as jpjnt tenants, 

tenants by thB-~tya ~r t~~ cosmQn~ 

!31" waso on the date _2.[ death of a sppyses stock 

aescrjbed jn subs~clCZl and is• py reaspn 

Qf such death• held by the estate of the deceased sppyse gng 

the suryjxjog spouse or bv the estates of both spoyses _!Rj 

reaspn ~heir deaths ~e_~e_ datelo rn tbe same 

proportion as held by the spouses before sych deathj_QL 

!~) wass pn the date _of__!.~ death ot__a_~~lng 

spoyses stock described in_~bsectjpo !c)(J) and is• by 

reason pf suc~UL~~~~~ates of QQt1l spousas_in 

:t.he 5ame prooQL1..i..Qn JS held JLX._.t.tl.f.l-~US ::os before ~til:. 

~eaths shall be treat~pwoed by o~~~. 

!d) Specjal sharehoLd~-LYl~~ 

Ill A ~g}_l bysjn"SS cprmrRti;m--ldlli;lLM~_QQ 

i:l.e.tl.i!l~aalL~ii!~...l:W:.WLil.u.an_f.Q.L_a_~Li2.11-->U.--2 

s.;nn~c u t i xg __ _!.;rrab ' e _>!..5;..UL_m~ __ i!Q!.__ll;!Y.!.L_ll!:;<J:.!L_j; l:Lil-J2 

!i~enol d3r >• 

~IL~--~L~-!.ha__~=Y~L--PilLL~--~1--- ·-~ __ _i') 
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subsection Cdllllw the nyaber of ~glders of an e)e;tin~ 

small Ausiness Cor~n_ ypy]d jQCraase to an ampynt jn 

eXCQS!jj Qf 10 fbdt DQt jn exCess pf 15l SO) e) y by CBa$00 of 

addjtlonal sbareholderL-.Jit:l:la iKQnired i.ti}r dock through 

inherjtilncet the ¢9cooratjgo may baya a numilj!;C df addi:tigna} 

shareholders equal .tg t.ne number by wQjcb the jobR[itjnw 

sharenolders cause tbe total number of shareholders of sucb 

corootation tg eace~ 

fgl kertajn trusts ger•itted O$ shatehglders. EaL 

purposes of subsection (a), the following trusts aa¥ be 

5harenplders; 

!1~ a t(u$t all of whjch Is treated a& gwned by the 

grantor under sectjgns 611 thrgggh 678 of tng Ipt~rnal 

Reyenue Code: 

12I :a 'trust ·created priQ(jly tg gucjse the ydting 

power gf $tdck ~ranstecced to jt; _ 

f3l any trust with resgect to stock transferred to it 

pursuant to the terms gf a 111.Ulr byt ool y f~U:_tllL 60-dii'f 

perjgd begjrtning go tDe. day on whjcb such ~_j_Ji 

transferred tg ite In toe ca4e o[__a tryst described _in 

subsection lell2lr eacij bedefjcjary gf tbe tryst snallr for 

purooses of subsection lalClls be treated as a $hi£gholder.• 

Section 2. Section 84-l501.2r R•C·M· 19~7• is amanded 

to read as follows: 

•s4-1501.2• Election by small business corporation. 
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(a) Eligibility. Except as provided in subs2ction (f)• any 

small business corporation may electo in accordance with the 

provisions of this section, not to be subject to the taxes 

imposed by this chapter. Such election shall .be valid only 

If all persons who are shareholders in such corporation--

(1) on the first day of the first taxable year for 

which such election is effective, if such election is made 

on or before such first day, or 

(2) on the aay on which the election is made, if the 

election is made after such first day, consent to such 

election. 

(b) Effect. If a s•all business corporation makes an 

election under subsection (a)r then--

tl) with respect to the taxable years of the 

corporation for which such election is in effactr such 

corporation shall not be subject to the taxes imposea by 

this chapter ando with respect to such taxable years and all 

succeeding taxable years, the provisions of this act shall 

apply to such corporation, and 

(2) with respect to the taxable years of a shareh~lder 

of such corporation in which or with which the taxaole years 

of the corporation for which such election is in effect endo 

the provisions of this act shall apply to such shareholder, 

and with respect to such taxable years and all succeeding 

taxable years, the provisions of this act shall ap~ly to 

-4-
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such shareholder. 

(c) Where and how wade. 

(1) In general. An election under subsection (a) may 

be wade by a small business corporation for any taxable year 

at any time during the first month of such taxab13 year. or 

at any time during the month preceding such first month. 

Such election shall be made in such manner as tne department 

of revenue shall prescribe by regulations. 

(2) Taxable years beginn·ing before date of enact111ent. 

An election may be made under subsection (a) by a small 

business corporation for its first taxable year which begins 

after December 31• 1956• and on or before the date of the 

enactment of this suochapter. and ends after such dat2 at 

any time--

(A) within the 90-day period beginning on the day 

after the date :>f the e.~actment of this sub~hapter, or 

(o) if its taxaol~ year ends witnin sucn 9J-day 

periodo before the close of such taxable year. 

An election may oe made pursuant to this paragraph only 

if the small business co~poration has baen a small business 

corporation (as defin2d in this act) on e3Ch dat after the 

date ot the enactment of this subchapter and Defore che day 

of such election. 

(d) Yaars for which effective. An election under 

subsection [a) shall be effective for tne taxaol2 year of 

-5-

' 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

2') 

L(, lZol/01 

the corporation for which it ·;s made and for all succeeding 

taxable years of the corporation, unless it is terminated, 

with respect to any such taxable yea~, unde~ subsection (eJ. 

(e) Termination. 

(1) New sha~eholders. An election unde~ subsection (a} 

made by a small business corporation shall terminate if any 

person who was not a shar~holder in such corporation--

(A) on the first day of the first taxable year of the 

corporation for which the election is effective, if such 

election is made on or befo~e such first day, or 

(B) on the day on which the election is made, if such 

election is made after such first day, beco•es a shareh~1der 

in such corporation and oees-ne~-eon~n~-to-sHeh-e+~~ 

•+~h~stteft-t+me-es-~s~ote-deper~me~--o+--reYenue--she++ 

~reser+~---by-~-regu+et+en~y---5Heh--te~-+ne~+on--she++--be 

e++ee~+Ye-fer-tke-~oxeb+e-yeer-o+-~he-eer~tTon--+n--wn~h 

sueh-persen-beeo•es-e-she~~e+der-+n-the-e~r3tron-o~-+or 

e++----stteeeerl+n91--~e~e+e---yeers---o~--the---eorpore~+Oft 

,affj~matjvely_c~es_(in such ma~~xna_ dopartm~_af 

Ll:Xrull1!L--~L_by_ rules pr~ i bel to ~!!!i!mL__l.IL_;;_~o 

elettjoO on·or Defo~e the 60th_d~_¥fijch he a~~--~ 

~~~-

ULJL.tne per SQ!l->l.~lLiti!lll__l.~J.t&~L~~~ 

,a _ _d~!ll£ ... _--tJ:!g__Jl!llinlL_urul!rr__~~tiQ.U_Ullll-~r: 

Slli.iD!!.ali~~~inl.l to ron.s.!ll!L_!.IL~~-cl=tl.;L;:,~all 
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expi[li on tbe 60tb db' after whicbevw of the foJJowiog js 

the earl jer: 

tAl the day go which toe executor or admiPi$t(etgr of 

tbe estate gua1jfies: or 

r:a, the Jut _.Qax_ of the :t;qabl e .,...,. of _ _J;,be 

korporatjoo jn which tba ~ce4eot di§d• 

131 Any .ter•ination pf an election ynder subsectiQO 

j_ellll by reawn of the affiraative refuyl .gf mx persgn to 

cgnsent t;_o such eJection shall ·be etfectiye fot t.he taxable 

yea[; Of 'tbg ·;e,grpqgt:j on jn which such pers.oo bA·cqwgfi a 

s-harebol dsl"£ in t.h¢ CQliJQ(&t i Oil and foe a1l SHCC,e@d iog 

·ta•able . yeac.s_g_f_UJe we pgrat:.ion. 

~~ Revocation. An election under subsection (a) 

made by a small busine~s corporation aay be revoked ay it 

for any taxable year of the corporation after the fi·rst 

taxable.·year for which the election ·Is effective. An 

election aay be revoked only if all persans who are 

shareholders in the corporation on the day on which the 

revocation is made consent to the revocatjon. A re¥ocation 

under this paragraph shall oe effective--

IA) f~r the taxable year in which madeo if made before 

the c•lose of the fin;t 1110oth of s;uch taxable year. 

(6) for the taxable year following the taxab·le ,.ear i·n 

~hich ~adeo if •ade after the clase of such first montho and 

for all succeeding taxable years of the corporation. Such 
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revocation shall be made in such manner as the state 

department of revenue shall prescribe by regulations. 

t3tl.21 Ceases to be s•all business corporation. An 

election under subsection (a) made by a small b.usiness 

c~~a~ion Sflall ter•inate if at any time--

(A) after the first day of the first taxallla year of 

the corporation for which the election is effective. if such 

election is made on or before such first dayo or 

(B) after the day on whi~h the election is made, if 

such election Is made after such first dayo the corporation 

ceases to be a small business corporation (as defined in 

this act). Such teraination snall be effective for the 

taxable year of the c-orporation in which the corporation 

cea&.eS to be a s11aH 'business corporation and for all 

succeeding taxable years of the corporation. 

(f) Election after termination. If a saall business 

corporation has made an election under subs~ction (3) and if 

such election has bden terainated or revoked under 

subsection (e)o such corporation (and any successor 

corporation) shall not be eligible to make an election under 

subsection (a) for any taxable year prior to its fifth 

taxable year which begins after the first taxable year for 

which such teraination or revocation is effective. unless 

the state departaent of revenue consents to such election. 

19) This election shall not be effective unless the 

-8-
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co~po~ate net income or loss of such electing corporation 

2 shall have been included in the stockholders• adjusted 1ross 

3 income as such Is defined in section 84-4905. 

4 lh) Every electing corporation shall be requirej to 

5 pay the minimu• fee of ten dollars ISlO.OO) ~equir3a oy 

6 section B4-150l." 

7 

8 

Sect. ion 3. 

sections 1 and 

Application. The amendments made in 

2 ap~ly to taxable years beginning 3fter 

9 December 3lo 197b. 

-End-

-9-
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STATE OF MONTANA 
REQUEST NO. 218-77 

FISCAL NOTE 

Form BD·15 

In compliance with a written request re..:aived January 26 , 19 ..12_ , there is hereby submitted a Fiscal Note 

for House Bill 422 pursuant to Chapter 53, Laws of Montana, 1965 · Thirty-N!nth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

"' of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION 

This bill incorporates the Federal changes of Subchapter S corporations contained in the 
tax reform act of 1976. 

ASSUMPTIONS 

It appears that the proposed legislation would have little effect on state revenue 
although it is impossible to estimate how many more corporations might qualify as small 
business corporations under the extended definition of shareholder. (There are currently 

__ 2700 small business corporations operating in Montana.) In any event this bill should ~ 

not effect overall state tax revenues appreciably -- any losses in corporation license 
• tax collections which might occur because additional corporations would qualify as small 

business corporations if this bill were enacted would be at least partially offset by 
increases in individual income tax collections (since small business corporations are 
taxed through the individual income tax system rather than the corporation license tax 
system). 

PREPARED BY DEPARTMENT OF REVENUE 

Office of Budget and Program Planning 

Date: .2 - / - ? 1 
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Approved by Committee 
on Tax<~tion 

BOUSB BILL 10. 1122 

IJTRODUCBD BY Rl!IB!Z, PORTER, BOOBB, PlBRBGl, BARIS 

A BILL FOR AI ACT EITITLED: "AI ACT TO IJCORPOBlT! THE 

FEDERAL CBliGES OP SUBCHAPTER S COBPOBITIOIS COITIIIED II 

THE TAl REFORM ICT DP 1976; A!EIDIHG SECTIOIS 84-1501,1 and 

84-1501.2, !I.C.ll. 19117, • 

BE IT EIICTED BY THE LEGISLITUBE or THE STATE or !OJTlll: 

Section 1. section 84-1501.1, R.c.a. 1947, is aAeaded 

to read as follows: 

•84-1501,1. Definitions. (a) S•all business 

corporation. Por purposes of this act, the tera •s•all 

business corporation" aeans a corporation doinq business in 

aontana, and which does not--

(1) ba~e •ore than ten (10) shareholders; 

(2) have as a shareholder a person (other than an 

estate and otger than a trust described in subsection ~) who 

is not an individual; 

(3) have a nonresident alien as a shareholder; and 

(II) have aore than one class of stock, 

(b) Electing saall business corporation. Por purposes 

of this act, the tera "electing saall business corporation• 

means, with respect to any tazable year, a saall business 

corporation which bas aade an election under this act, in 

SECOND R E A D I N G 
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effect for such taxable year. 

fcl stock owned bt husband aad vife. Por pprpo§es 2! 

spbsecti2o fa) 111, stock~ SBltL BB TREATED IS OIJip BJ 

DIE SBIBEBOLpJB WBEJ IT; 

111 is coaaunjty property of a husband and wife tor 

the incoae froa which is co•aunity iagoae! ppder the 

applicable coaagnity property law of a state; 

(21 is held by a husband and vife as 1oip~ tepant§& 

tepants by the entiretY. or tenaats jD coaaon; 

(31 vas. on t\e date of death of 1 spouse, stock 

described iQ sgbsec1:1on (c! 111 or lcJ 121 ud is. bt reason 

of such death. held by tht esttte of the d!C!a&ed spogse apd 

the surtiyiaq spou1e pr br the estates of bot! fpogses lbr 

reason of their deaths on the saae date), jn !he saae 

proportion as held by the spouses bel9re such death; or 

(Ill vas, on the date of the death 2f a surviJinq 

spouse, stock described in subsecti2n <c> f3l and is. by 

reason of sncb death. held by the estates of both spouses ig 

the saae· proportion as held by the spouses befo{e their 

!dl Special shareholder rules, 

!11 l saall business corporation vhicj bas been an 

electing stall bgsiness corporation for a period of 5 

consecutiYe taxable years way pot have ~ tjan 15 

shareholders. 

-2- HB 1122 
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121 If. durimg the 5-yea& period ~~iQ__in 

subeection (dl 111. the nuabe! of sba~eholders of an electi!g 

saall bJsiness corporation would increase to an aaoont _in 

excess of 10 (but aot in excess of 151 solely by reason of 

additional sharehol1ers vho acggired their stock th!ough 

inheritance, the corpo{ation aay haYe a nuaber of additional 

shareholders egual to the nuaber by which the inheriting 

shareholde!s cause the total anabar of shareholders_gf__§ucb 

corporation to excee~ 10, 

tel Ce{tain trusts peraitted as shareholders, Fg& 

purpgses of subsectjon Cal , the following trgsts aay be 

shareholders: 

J1l_ a trgst all of which is treated ts o•ned by tge 

grantO{ apdei §eetiops 671 throggh 678 of the Internal 

ReYeage Code; 

121 a trust cpeated priaarily to erercise tbe_wotiDg 

power pf stock transferred to i~ 

(31 any trust with respect to stock transferred to _j! 

pursgant to the teras of a will. but only for the 60-day 

period beginning on !he 

transferred to it, In 

--2l: 

the 

_.2!t 

case 

which such stock i~ 

2! a trust described in 

sub&e£tioa tel 121 , each beneficiary of the trqst shall, for 

pn{pgses of subsection 1a1 111. be trea!ed as a shareholderL• 

Section 2. Section 84-1501.2, R.C.ft, 19117, is ••ended 

to read as follows: 

-3- HB 1122 

~ 

2 

3 

4 

5 

6 

1 

8 

9 

1 0 

11 

12 

H 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2q 

25 

HE 0422/02 

"84-1501.2. Election by saall busiuess corpo~ation. 

(a) Eligibility. Except as prowided in subsection {f), any 

saall business corporation aay elect, in accordance with the 

provisions of this section, not to be subject to the taxes 

iaposed ty this chapter. Such election shall be Yalid only 

if all persons who are shareholders in such ccrporation--

{1) on the first day of the first ta~:able year for 

which such election is effectiYe, if such election is aade 

on or before such first day, cr 

(2) on the day on vhich the election is aade, if the 

election is aade after such first day, consent to such 

election. 

(b) Effect. If a saall business corporation aaltes an 

election under subsection (a} • tben--

(1} with respect to the taxable years of thE 

corporation for which such election is in effect, such 

corporation shall not be subject to the ta~es iaposed by 

this chapter and, with respect to such ta~able years and all 

succeeding tarable years, the provisions of this act shall 

apply to such corporation, and 

(2} with respect to the taxable years of a shareaolder 

of such corporation in which cr with vhicb the taxable years 

of the corporation for vhich such election is in effect end, 

the provisions cf this act shall apply to such shareholder, 

and vitb respect to such ta~:able years and all succeeding 

-4- BB q22 
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taxable years, the provisions of this act shall apply to 

such shareholder. 

(c) ibere and bow aade. 

(1) In general. ln election under subsection (a) nay 

be aade by a snail business corporation for any taxable year 

at any tiae during the first aontb of such taxable year, or 

at any ti.e during the aonth preceding such first aonth. 

Such election shall be nade in such nanner as the departnent 

of revenue shall prescribe by regulations. 

(2) Taxable years beginning before date of enactaent. 

ln election aay be aade under subsection (a) by a snail 

business corporation for its first taxable year which begins 

after Deceaber 31, 1958, and on or before the date of the 

enactaent of this subchapter, and ends after such date at 

any ti•-

(l) within the 90-day period beginning on the day 

after the date of the enactaent of this subchapter, or 

(B) if its taxable year ends within such 90-day 

period, before the close of such taxable year. 

ln election aay be aade pursuant to this paragraph only 

if the saall business corporation has been a saall business 

corporation {as defined in this act) on eac~ day after the 

date of the enactaent of this subchapter and before the day 

of such election. 

{d) Years for vhich effective. ln election under 

-5- BB 422 
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subsection (a) shall be effective for the taxable year of 

the corporation for which it is aade and for all succeeding 

taxable years of the corporation. unless it is terainated, 

vith respect to any such taxable year, under subsection (e). 

(e) Teraination. 

(1) lev shareholders. ln election under sabsection (a) 

aade by a saall business corporation shall terainate if any 

person vho was not a shareholder in such corporation--

(l) on the first day of the first taxable year of tbe 

corporation for which the election is effectiwe, if such 

e1ection is aade on or before such first day, or 

(B) on the day on which the election is aade. if sach 

election is aade after such first day, becoaes a sbarebo1der 

in such corporation and ieee ae\ ••••••• ee aaeh elea\iea 

within sash eiae aa the e\aee iep~eaeae el ae••••• shall 

paeaawihe by ••!•la\ieae. &aeh ••••iaa\iea eh~l he 

elleeei•• feE eke eaaahle yeaE ef eke eeapeaaeiea ia vaieh 

aaah peE&ea heeaaea a shaaehaldeE ia eae eeapeaaeiea aai feE 

all eaeaeeiia! eaaahle yeaae ef eke eeapeaaeiea 

affiraatively refuses Cin sn9h aanner as the depa,taen!_g! 

rewenme shall by ,ule5 prescribe) to consept to such 

election oa or before the 60th day on which he acgvirts thE 

~-
(21 If the persop acquiring the stock is the estate 2! 

a decedent. the _P<!rigg !!:!Hler _sul!§gctiQL _ {!U_IU for 

-6- BB 422 
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affiraatiYely refusing to consent to the elect!on sbal! 

e1pire on the 60th day after vhicheYer of the following i§ 

the earli~ 

(11 the day on which the executor ox adainistrator of 

!be estate gpalifies; or 

tl!l the last day of the taxable Year -~L tl:!e 

corpoxation in which the decedent died, 

!3! Ant teraination of an election under subsection 

tel tll by reason of the affiraatiye refusal of any person to 
< 

consent tq such election shtll be effectiye tor the taxable 

year of the corporttion iv which such person becoaes a 

shtreholder in the corporatiop apd for all succeediag 

ta1able years of the corporatioa, 

~J!l Beyocation. ln election under subsection {a) 

aade by a saall business corporation aay be reYoked by it 

for any taxable year of the corporation after the first 

taxable year for which the election is effectiwe. An 

election aay be rewoked only if all persons vbo are 

shareholders in the corporatioa on the day on which the 

reyocation is aade consent to the rewocation. A reYocation 

under this paragraph shall be effectiwe--

(A) for the taxable year in which aade, if aade before 

the close of the first aonth of such taxable year. 

(B) for the taxable year following the taxable year in 

vbicb aade, if aade after the close of such first aonth, and 
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the corporatiou. Such 

aanuer as the state 

departaeut of revenue shall prescribe by regulations. 

~l21 ceases to be saall business corporation. An 

election under subsection (a) aade by a saall business 

corporation shall terainate if at any tiae--

(1} after the first day of the first ~axable year of 

the corporation for which the election is effective, if such 

election is aade ou or before such first day. or 

(B) after the day on which the electioa is aade, if 

such election is aade after such first day, the corporation 

ceases to be a saall business corporation (as defined in 

this act). such terainatioa shall be effective for the 

taxable year of the corporatioa in which the corporation 

ceases to be a saall business corporation and for all 

succeeding taxable years of the corporation. 

(f) Electioa after teraination. If a saall business 

corporation has aade an election under subsection (a) and if 

such election has been teraiuated or revoked under 

subsection {e). such corporation (and any successor 

corporation) shall not be eligible to aake an election nuder 

subsection (a) for auy taxable year prior to its fifth 

taxable year which begins after the first taxable year for 

which such teraination or revocation is effectiYe, unless 

the state departaent of reyeuue consents to such electiou. 
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(g) This election shall not be effective unless the 

2 corporate net incoae or loss of such electing corporation 

3 shall have been included in the stockholders• adjusted gross 

II incoae as such is defined in section 84-11905, 

5 (h) Every electing corporation shall be required to 

6 pay the ainian• fee of ten dollars ($10,00) required by 

1 

B 

section 84-1501.• 

Section 3. lpplication. The aaendaents aade in 

9 sections 1 and 2 apply to tazable years beqianing after 

10 Deceaber 31, 1976. 

-End-

-9- BB 1122 



' 

45th Legislature HB 0422/02 

2 

3 

II 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

BOUSE BILL JO, 422 

IBTBODOC!D Bt RlftiBEZ, PORTER, BOOBS, FlBR!Gl, !lB~S 

l BILL FOB IX ACT ENTITLED: "AI lCT TO IHCORPOBlT! THE 

FEDERAL CHI.GES OP SOBCBlPTEB 5 COBPOBITIOIS COJTliBED IB 

THE Tll BEFOBft ACT OF 1976; l!EBDIBG SECTIOJS 84-1501.1 and 

84-1501.2, a.c.a. 1947," 

BE IT EBICT!D Bt THE LBGISLlTURE OF THE STlTE OP BOITlll: 

Section 1. Section 84-1501,1, B.C.!. 19117, is aaended 

to read as follows: 

"84-1501.1. Definitions. (a) Saall business 

corporation. For purposes of this act, the tera •saall 

business corporation• aeans a corporatioa doing business in 

!ontana, and vbicb does aot--

(1) have aore than ten (10) shareholders; 

(21 have as a shareholder a person (other than an 

estate and othe~ than a trust described iq subsection e) vho 

is not an individual; 

(3) have a nonresident alien as a shareholder; and 

(4) have aore than one class of stock. 

(b) Electing saall business corporation. For purposes 

of this act, the tera "electing saall business corporation" 

aeans, with respect to any taxable year, a saall business 

corporation which has aade an election under this act, in 
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effect for such taxable year. 

fcl Stock owned by hpsband and wife, For pprposes of 

subsection {a) f1), stock~ SHILL il TREATED lS Oi.ED BI 

OJE SRlREBOtp!B BB!B IT: 

<11 is coaaunitr property of a husband asd •~2' 

the incgae fro• which is coaaunity incgael vpder the 

applicable coaaunity property law of a state; 

121 is held by a husband and wife as ioiut teaagt~ 

teptnts by the entiretr, or tenaats in coaaop; 

(3) vas. on th§ d4te of death of a spogse, sto~ 

described ip sgbsection (cl f1l or lcl 12> and is. by reason 

of such death, held by tht estate of the d!9!ased spouse apd 

the surviving spogse or by tbe estates of both spouses fby 

reaaoQ of their deaths on the saae date), ig tbe saae 

proportion as held by the spooses before such death; or 

141 vas, on the date of the death of a survivi29 

spouse, stock described in subsection !cl Ill apd is, bi 

reason of such death, held by the estates of both spouses_i! 

the sate proportion as held bt the spouses before their 

~ shall ~~ !eea•ed !! eveei ~Y eee ~~areaelj~£ 

!dl Special shareholder rules, 

(1} 1 saall business corporatiQD _vhic\ gas ~een an 

electing stall bgsipess corporat~on for a period of 5 

copsecutive taxable years aay not have •ore than 12 

§hatehotders. 
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121 .tf, iybg U.ll 5-ua.r .periOI nt mYL-H! 

S11bJ!estion (dJ Ul • Ue D!llihH of shar.eholdeg oJ aa. el.es:ting 

excess. p,f 1,0, Cb9.t act iJl ep:eg o,f 1Sl q,ie.li .l!t );Msoa of 

a4diti9aal "'FA'Rl4t£S xho acquired their ato£k tbroug} 

illb.erl.Mpce.. tJae. CKJ!orAtipp &J kue a JI!!.Jiibet .ot A44itiou! 

s\are)pllera egvt+ to t&e &tiber bt whic) the iJheritiag 

sU.rel!ti4eq S!Uift tl!a UtJl •u•u. oL sl11U'!JI914eu pLI!i!t:ll 

s;999ntioa. tp. useea 19· 

f@:J certJi• . tn§tl Put.i:tt•d a& syJIIloldH15 •. hi 

l!Urppset ot nbqct.ioA fA) • \he fpllotb9 tut;ts JU l!t 

sJt.an1r@l4H§: 

C1t I trut a.ll of !UFh is tr!Jttd IS O!Aed bt t.l!;e 

grptot; pfer sec'tiops 671 t.Ho!J@ 618 of tie Iategal 

I!Ye.IM Colis; 

(21 a tnst Freatsd prbari.lJ tp gercise tl!e Yotipg 

power of Stock ttaps£erred to it; 

Ul tDf tr!§t dth rHpect to stock tlinsferred to _il 

pursgtet to t)e teras of a will, but oatt for ~he 60-day 

period, begiruJiJig OD-!!!L day Op WhiCh SJCb st:OcJt i§ 

trtASferred to it:, In the case of a traat de§6ribed in 

subsectiop lel 14, e1u;l! !!geficj,an of tha tspat. pall, for 

pypo§es of subsectiqn Cal (1l, be treat•d as a shat:el!olde;: .. • 

S~tion 2, Section 8~1501.2. B.c.a. 19117, is a•ended 

to read as follows: 

-3- Hll 1122 

,L 

2 

3 

II 

5 

6 

7 

B 

9 

10 

11 

12 

13 

111 

15 

16 

17 

18 

19 

20 

21 

22 

23 

211 

25 

Bll {)422/02 

"tl---1501.2. Eleeti911 b'f strall business corporati911. 

(a) Eligibility. EECept as prowided in subsection (f), any 

s•all b1nsiness corporation ••Y el"~t: • in a'C'cordance vi th the 

proyisiot>s of 'this llt!'ction. not to be subject to the ta:~es 

i•posed by this cbapteT. Sa<:h election shall be •alid only 

if all persoss who are sbareltolders in SllCb corporation-

(1) on the first day of the first ta:~able year for 

vbich such election is effective, if such el~ctiob i~ •ade 

on or before s11Cb first day, or 

(2) on til• day on which tloe el•ction l$ ra:d11, if the 

election is .ade after such first day, consent to such 

ellM:'tion. 

{b) Effect:. rf a nall busi1ress corforation •akes au 

elect:i:oa 1Hider subsactiou (a) • thi!tl-

{1} with respect to the taxable years o£ the 

corporation for which such election is ill effect:, such 

corporation shall not be subject: t:t:~ the tafts i•pose·IJ by 

this chapter and, with respec~ to such ta24ble years and all 

succeeding t:atable years, t:be proTisions of this act shall 

apply to such corporation, and 

(2) with respect: to the tarable years o£ a sbarehclder 

of such corporation in which or with which the tazable J&~rs 

of the corporation for which such election is ia effect ead. 

1;be provisions of this act shall applJ to snch shU:eholder. 

and with respect: to such taxable year·s and all snccsedinq 

-4- HB 422 
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taxable years, the provisions of this act shall apply to 

such shareholder. 

(c) ihere and bow aade. 

(1) In general. an election under subsection (a) aay 

be aade by a saall business corporation for any taxable year 

at any tiae during the first aonth of such taxable year, or 

at any tiae during the aonth preceding such first aonth. 

Such election shall be aade in such aanner as the departaent 

of revenue shall prescribe by regulations. 

(2) Taxable years beginning before date of enacuent. 

an election aay be aade under subsection (a) by a saall 

business corporation for its first taxable year which begins 

after Deceaber 31, 1958, and on or before the date of the 

enactaent of this subchapter, and ends after such date at 

any tiae--

(1) within the 90-day period beginning on the day 

after the date of the enactaent of this subchapter, or 

(B) if its taxable year ends within such 90-day 

period, before the close of such taxable year. 

An election aay be aade pursuant to this paragraph only 

if the saall business corporation bas been a saall tusiness 

corporation (as defined in this act) on each day after the 

date of the enactaent of this subchapter and before the day 

of such election. 

(d) Years for which effective. An election under 

-5- BB q22 
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subsection (a) shall be effective for the taxable year of 

the corporation for which it is aade and for all succeeding 

taxable years of the corporation, unless it is terainated, 

with respect to any such taxable year, under subsection (e). 

(e) Teraination. 

(1) lev shareholders. In election under subsection (a) 

aade by a saall business corporation shall teEainate if any 

person who vas not a shareholder in such corporation--

(A) on the first day of the first taiable year of the 

corporation for which the election is effective, if such 

election is aade on or before such first day, or 

{B) on the day on which the election is aade, if such 

election is aade after such first day, becoaes a shareholder 

in such corpoEation and ieee ••- •• .. ••• •• aeeh &lae\iaa 

effae•i•a fe£ ••e •••ahle yea£ al ••a ea£pa£a•iae ia vhieh 

sash pe.aaa haeeaee a eha£ehalie£ ia ••• &e£paea•iaa aei fe£ 

all saeeeeiia9 •a .. hle 7•••• ai ••• ea£paea,iaa 

affiraatiYely refuses !in such !§pner as the depaft•ent o~ 

revenue shall by IDles prescribe! to consent to~ 

election on OI before the 60th day on which he acguires !ki 

stock. 

121 If the persop acquiring the stock is the estate 2{ 

a decedent, the period undei ~~ tel r.n for 

-6- HB Q22 
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affir1atively refusiag to consent to the electjon §hal! 

expire on the 60th day tfter vhichevgr of the followipq is 

tbe et{li~ 

CAl the day on which the executor or ad1inistrator of 

the estate qpalifies; or 

!Ill tbe last gay of tbe taxable Year __ of ___ the 

corporation in which the decedent diea. 

(31 l!J ter•ipation of ap election gpde{ syb§ection 

(e) «11 by reason of the §ffiraative retnstl of apy person to 

coaseat to sgcb electiop shall be effective for tbe ta1able 

year of the corporatiop in vbich such person bec01es a 

shareholder in the corporation aad for all succeeding 

taxable years of the corporation, 

~J!l Revocation. lD election under subsection (a) 

1ade by a s1all business corporation •ay be revoked by it 

for any ta1able year of the corporation after the first 

taxable year for which the election is effective. An 

election 1ay be revoked only if all persons vho are 

shareholders io the corporation on the day on which the 

revocation is 1ade consent to the revocation. l revocation 

under this paragraph shall be effective--

(l) for the taxable year in which aade, if lade before 

the close of the first •onth of such taxable year. 

(B) for the taxable year following the taxable year in 

vbicb lade, if aade after the close of such first •onth, and 
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for all succeeding taxable years of the corporation. Such 

revocation shall be aade in such aanner as the state 

depart1ent of revenue shall prescribe by regulations. 

~J21 ceases to be saall business corporation. ln 

election uader subsection (a) 1ade by a S!all business 

corporation shall ter1inate if at any tile--

(!) after the first day of the first taxable year of 

the corporation for which the election is effective, if sucb 

election is aade on or before sgch first day, or 

(B) after the day on which the election is aade, if 

such election is aade after such first day, the corporation 

ceases to be a s1all business corporation (as defined in 

this act). Such teraination shall be effective for the 

taxable year of the corporation in vhicb the corporation 

ceases to be a saall business corporation and for all 

succeeding taxable years of the corporation. 

(f) Election after ter1ination. If a s1all business 

corporation has 1ade an election under subsection (a) and if 

such election has been ter1inated Ol: revoked under 

subsection (e), such corporation (aad any successor 

corporation) shall not be eligible to 1ake an election under 

subsection (a) for any taxable year prior to its fifth 

taxable year which begins after tbe first taxable year for 

which such teraination or revocation is effective, unless 

the state departaent of revenue consents to such election. 
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tq) This election shall not be effectiTe unless the 

2 corpor-ate net incoae or loss of such electing corporation 

3 shall haye been included in the stockholders• adjusted gross 

q incoae as such is defined in section 84-Q905. 

5 {h) Eyery electing corporation shall be required to 

6 pay tbe ainl•u• fee of ten dollars {$10.00) required by 

1 

8 

9 

section 04-1501." 

Section 3. Application. The 

sections 1 and 2 apply to tazable 

10 Deceaber 31, 1976. 

-End-

-9-

aaendaents aade in 

years beginning after 

HB Q22 



April 5, 1977 
SENATE 

STANDING COMMITTEE REPORT 
Taxation Committee 

That House Bill No. 422, third reading be amended as follows: 

l. Amend title, line 5. 
Following: "CORPORATIONS" 
Insert: "and c<?rporation loss carryovers" 

2. Amend title, line 6. 
Following: "84-1501.1" 
Insert: "," 

3. Amend title, line 7. 
Following: "84-1501. 2" 
Insert: "and 84-1502" 

4. Amend page 9, section 2, line 7. 
Following: "line 7" 
Insert: "Section 3. Section 84-1502, R.C.M. 1947 is amended to read 

as follows: 

"Section 84-1502. Deductions allowed in computing income. In 
computing the net income the following deductions shall be allowed 
from the gross income received by such corporation within the year 
from all sources: 

1. All the ordinary and necessary expenses paid or incurred 
during the taxable year in the maintenance and operation of its business 
and properties, including reasonable allowance for salaries for 
personal services actually rendered, subject to the limitation herein­
after contained, rentals or other payments required to be made as 
a condition to the continued use of possession of property to which 
the corporation has not taken or is not taking title, or in which 
it has no equity. No deduction shall be allowed for salaries paid 
upon which the recipient thereof has not paid Montana state income 
tax; provided, howeve4 that where domestic corporations are taxed 
on income derived from without the state, salaries of officers paid 
in connection with securing such income shall be deductible. 

2. (A) All losses actually sustained and charged off within 
the year and not compensated by insurance or otherwise, including 
a reasonable allowance for the wear and tear and obsolescence of 
property used in the trade or business, such allowance to be 
determined according to the provisions of section 167 of the internal 
revenue code in effect with respect to the taxable year. All elections 
for depreciation shall be the same as the elections made for federal 
income tax purposes. No deduction shall be allowed for any amount 
paid out for any buildings, permanent improvements or betterments made 
to increase the value of any property or. estate and no deduction 
shall be made for any amount of expense of restoring property or making 
good the exhaustion thereof for which an allowance is or has been 
made. 
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(B) (a) There shall be allowed as a deduction for the 
~ taxable period a net operating loss deduction determined .according 

to the provisions of this subsection. The net operating loss 
deduction is the aggregate of net operating loss carryovers to such 
taxable period plus the net operating loss carrybacks to such 
taxable period. The term "net operating loss" means the excess of 
the deduction allowed by this section, 84-1502, over the gross 
income, with the modifications specified in paragraph (b) of this 
subsection. If for any taxalbe period beginning after December 31, 
1970, a net operating loss is sustained, such loss shall be a net 
n~erating loss carryback to each of the ~h~ee t3t taxable periods 
~receeding the taxable period of such loss and shall be a net 
operating loss carryover to each of the f~ve t5t taxable periods 
following the taxable period of such loss. A net operating loss for 
any t~v-~le period ending after December 31, 1975, in addition to 
being a net operating loss carryback to each of the 3 preceeding 

taxable periods, shall be a net operating loss carrxover to 
each of the 7 taxable periods following the taxable period of 
such loss. The portion of such loss which shall be carried 
to each of the other taxable years shall be the excess, if 
any, of the amount of such loss over the sum of the net 
income for each of the prior taxable periods to which such 
loss was carried. For purposes of the preceeding sentence, 
the net income for such prior taxable period shall be computed 
with the modifications specified in paragraph (b) (ii) of 
this subsection and by determining the amount of the net 
operating loss deduction without regard to the net operating 
loss for the loss period of any taxable period thereafter, and 
the net income so computed shall not be considered to be less 
than zero. 

(b) The modifications referred ~o in paragraph (a) of 
this subsection shall be as follows: 

(i) No net operating loss deduction shall be allowed. 

(ii) . The deduction for depletion shall not exceed the 
amount which would be allowable if computed under the cost 
method. 

(c) A net operating loss deduction shall be allov-ed only 
with regard to losses attributable to the business carried on 
within the state of Montana. 

{d) The case of a merger of corporations, the surviving 
corporation shall not be allowed a net operating loss deduction 
for net operating losses sustained by the merged corporations · 
prior to the date of merger. 

In the case of a consolidation of corporations, the new 
corporate entity shall not be allowed a deduction for net 
operating losses sustained by the consolidated corporations 
prior to the date of consolidation. 

{e) Notwithstanding the provisions of section 84-1508.1 {c), 
R.C.M., 1947, interest shall not be paid with respect to a 
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refund of tax resulting from a net operating loss carryback or 
carryover. 

(f) The net operating loss deduction sh~ll not be allowed 
with respect to taxable periods which ended on or before 
December 31, 1970, but shall be allowed only with respect to 
taxable periods beginning on or after January 1, 1971. 

(3) In the case of mines, other natural deposits, oil 
and gas wells, and timber, a reasonable allowance for depletion 
and for depreciation of improvements, such reasonable allowance 
to be determined according to the provisions of the internal 
revenue code in effect for the taxable year. All elections made 
under the 1nternal revenue code w1th respect to capitalizing 
or expensing exploration and development costs and intangible 
drilling expenses for corporation license tax purposes shall 
be the same as the elections made for federal income tax 
purposes. 

4. The amount of interest paid within the year on its 
indebtedness incurred in the operation of the business from 
which its income is derived; but no; interest shall be allowed 
as a deduction if paid on an indebtedness created for the 
purchase, maintenance or improvement of property or for the 
conduct of business unless the income from such property or business 
would be taxable under this act. ~ 

5. Interest income from obligations of the state of 
Montana, or any political subdivision or municipality of the 
state of Montana. 

6. Taxes paid within the year except the following: (a) 
Taxes imposed by this act. 

(b) Taxes assessed against local benefits of a kind tending 
to increase the value of the property assessed. 

(c) Taxes on or according to or measured by net income 
or profits imposed by authority of the government of the United 
States. 

(d) Taxes imposed by any other state or county upon or 
measured by net income or profits. 

Taxes deductible under this act shall be construed to 
include taxes imposed by any county, school district or 
municipality of this state." 

Renumber: subsequent sections 

5. Amend page 9, section 3, line 10. 
Following: "197 6." 
Insert: "The amendment made in section 3 applies to taxable 

years ending after December 31, 1975." 
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HOUSE BILL NO. 422 

INTRODU~EO BY RAHIREZt PORTER, HOOREt FABREGA, HARKS 

A BILL FOR AN A~T ENTITLED: •AN A~T TO IN~ORPORATE THE 

FEDERAL CHANGES OF SUBCHAPTER S CORPORATIONS ANQ CORPORATION 

LOSS CARRYOVERS ~ONTAINEO IN THE TAX REFORM ACT OF 1976; 

AMENDING SECTIONS 84-1501.1~ *M9 84-1501.2o AND 84-1502, 

R.~.M. 1947.• 

BE IT ENA~TEO BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section B4-150I.lo R.c.M. 1947, is aaended 

to read as follovs: 

•84-1501.1· Definitions. (a) SINll business 

corporation. For purposes of this act, the ter• •saall 

business corporation• means a corporation doing business in 

Montana, and which does not--

(1) have more than ten (10) shareholders; 

{21 have as a shareholder a person (other than an 

estate and other than a trust dft5Cribed in subsection lel 

who is not an individual; 

(31 have a nonresident alien as a shareholder; and 

(4) have more than one class of stock. 

(b) Electinq small business corporation. For purposes 

of this act, the term •electing small business corporation• 

means, with respect to any taxable year, a small business 
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corporation which has made an election under this acto in 

effect for such taxable year. 

lcl Stgck pwned by husband and Mife. for purposes Of 

subsection ta1111w stock .aicb SHALL BE IREATEQ AS OWNEQ BY 

ONE SHAREHOLQER WHEN IT: 

11) is cow-•nity property gf a hysbppd and wjfe Cgr 

the income from whjcb js cppw•nity iOCOWfil under the 

applicable co .. unjty property lay of a state; 

121 js held by a husband apd wife as !ojnt tenants. 

tenants by the entirety• or tenants jn co .. on; 

131 Maso on the date of death of a spouse. stock 

described jn Subsection (clll) gr fC)f2J and js. by reason 

gf such death• beld by the estate of tbe d@ceased SPQUse and 

tbe surviving spouse or by tbe estates of both spouses rby 

reasgo of their deaths on ~ sa•e datel. jn the saMe 

proportion as bald by the sppuses before such death; gr 

141 was. on the date of the death of a $yryjyjog 

spouse. stock descrjbed in sybsectjon lcll3l and jsw by 

reason of sycb death. held by the estates of both spouses jn 

the same proportion as held by the spouses before their 

~ 2hott-&e-treot@§-as-oftft@¢=by-onc-shorenotder• 

LUI Specjal shareholder rules. 

Ill A small busjoess corporatjgn which bas been an 

electjng small busjoess corporatjon fgr a perjod of 5 

cgnsecutiye taxable years •ay not have more than 15 
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sharehplders. 

(21 If. during the 5-year perj 0d set forth _in 

~bsection (Q)/1)• tbe nu@ber ~harebolders of an electin~ 

saa]l business cgrporation would increase to an aaoynt _in 

excess of 10 (byt not in axcess of 15) solely by reason of 

addjtjonal shareholders who acqujred their stock thrgugh 

jnheritance. the corporation aay baye a number of additional 

shareholders equal to the ou&ber by which the tnberjtjng 

sharehglders cause tbe total number of sharehgldgrs of such 

corporation tg exceed 10 8 

(eJ £ertajn trysts per•jtted as $hareboldecs. for 

purpgses of subsectjon fala the following trusts may be 

sbarehgldecs: 

fl! a tryst all of Mbich js treated as 0 wped by tbe 

~rantor yoder sections 671 tbrough 678 of the InterDQl 

Reyenue Cgde: 

l21 a tryst created priaarjly to exercise the yotjng 

pgwer of st0 ck transferred ~ 

llJ any trust wjth re$pect to stock transferred tQ _iL 

pursuant to the ter•s of a wiJJ, but only for the bQ dat 

period begjnojng on the day on whjch such st0 ck ~ 

transferred tg it. Iq the case of a trust des~cjbed in 

~~e)!Zlo each beDefjcjar¥ of the trust shall. for 

~es of subsectiqo (al(l), he treated as a sharghqlder.• 

Section i. Section 84-1501.2. ,.c.M. 1947o is amended 
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to read as follows: 

"84-1501.2. Election by small business corporation. 

(a) Eligibility. Exce~t as provided in subsection (f)o any 

small business corporation 111ay electo in accordance with the 

provisions of this section, not to be subject to the taxes 

imposed by this chapter. Such election shall be valid only 

if all persons who are shareholders in such corporation--

Ill on the first day of the first taxable year for 

which such eJection is effective, if such election is ~ade 

on or before such first aayo or 

(21 on the day on which the eJection is madeo if the 

election is ~ade after such first day, consent to such 

elect. ion. 

(bl Effec~. If a s•all business corporation makes an 

election under subsection (a)• tben--

(11 with respect to the taxable years of the 

corporation for which such election is in effect, such 

corporation shall not be subject to the taxes imposed by 

this chapter and, with respect to such taxable years and all 

succeeding taxaole years, the provisions of this act shall 

apply to such corporation, and 

(2) with respect to the taxable yea r·s of a sharehol dec 

of such corporation in which or with which the taxable years 

of the corporation for which such election is in effect ena, 

the provisions of thi act shall apply to such shareholder, 
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and with respect to such taxable years and all succeeding 

taxable years, the provisions of this act shall apply to 

such shareholder. 

(c) Where and how made. 

(1) In general. An election under subsection (a) may 

be made by a small business corporation for any taxable year 

at any time during the first month of such taxable year, or 

at any time during the month preceding such first month. 

Such election shall be made in such manner as the depart•ent 

of revenue shall prescribe by regulations. 

(2) Taxable years beginning before date of enactMent. 

An election may be made under subsection tal by a s•all 

business corporation for its first taxable year which begins 

after Oece.ber 3lo 1958, and on or before the date · of the 

enactment of this subchapter, and ends after such date at 

any time--

(A) within the 90-day period beginning on the day 

after the date of. the enactment of this subchapter, or 

(B) if its taxable year ends within such 90-day 

period, before the close of such taxable year. 

An election may be made pursuant to this paragraph only 

if the small business corporation has been a small business 

corporation (as defined in this act) on each day after the 

date of the enactment of this subchapter and before the day 

of such election. 
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(d) Years for which effective. An election under 

subsection (a) shall be effective for the taxable year of 

the corporation for which it is made and for all succeeding 

taxable years of the corporation, unless it is terminated, 

with respect to any such taxable year, under subsection (e). 

(e) Termination. 

(1) New shareholders. An election under subsection (a) 

made by a small business corporation shall terminate if any 

person who was not a shareholder in such corporation--

(A) on the first day of the first taxable year of the 

corporation for which the election Is effective. if such 

election is made on or before such first day, or 

(B) on the day on which the election is made, if such 

election is made after such first day, beco.as a shareholder 

in such corporation and d&es-ftct-eeft~e~~e-~h-~et+an 

w+th+ft-S~eh~+me-e~~he-stste-de~~-&f--reweft~e ~e++ 

pre~ffbe---by--re9tt+et+~.--~h-~tn+ne~~+--ee 

e~~ee~+we-~er~he-te~eb+e-yeer-e+-the eerperet+en--+ft--wh+eh 

~~eh-,e~sen-beeeees-e-she~efto+der-+"-the-ee~et+eft-~~e~ 

e+~----sueeeed+ftq---te~eb+e---ye~---ef---the eerperet+eft 

affjrmatjyely refuses tin such manner as the department of 

reyenue shall by rules prescribgl to consent to such 

~lectjon on or before the 60th day on whjch he acgujres __ tbe 

~-

iZ) If the person acquiring the stpck js the estate of 

-6- HB 422 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1"' 

15 

16 

11 

18 

19 

20 

21 

22 

l3 

l4 

25 

HB 0422/03 

a decedent. the perjod under subsectjon feJil) for 

affjrmatjyely refusing to consent to the electjon shall 

expjre on the 60th day after whjcheyer of the following js 

the earljer: 

<At the day on whjch the executor or administrator of 

the estate qyaljties: or 

!81 the last day of the taxable year of the 

corporation in which the decedent djed. 

C3l Any termjnatjon of an election under subsectjon 

(el!11 by reaspn of the affirmative refysal of any person to 

consent to such election shall be effective for the taxable 

year of the corporation jn wbjch such person becomes a 

shareholder jn the corpgcatjoo and for all stgceedjog 

taxable years pf the corporation. 

trt~ Revocation. An election under subsection (a) 

made by a small business corporation may be revoked by it 

for any taxable year of the corporation after the first 

taxable year for which the election is effective. An 

election may be revoked only if all persons who are 

shareholders in the corporation on the day on which the 

revocation is made consent to the revocation. A revocation 

under this paragraph shall be effective--

fA) for the taxable year in which madeo if made before 

the close of the first month of such taxable year. 

(B) for the taxable year followi~g the taxable year in 
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which madeo if •ade after the close of such first montho and 

for all succeedin9 taxable years of the corporation. Such 

revocation shall be ~ade in such manner as the state 

department of revenue shall prescribe by regulations. 

t3t~ Ceases to be small business corporation. An 

election under subsection (a) made by a small business 

corporation shall terminate if at any time--

(A) after the first day of the first taxable year of 

the corporation for which the election is effective, if such 

election is made on or before such first dayo or 

(B) after the day on which the election is madeo if 

such election is made after such first dayo the corporation 

ceases to be a small business corporation (as defined in 

this act). Sue~ ter•ination shall be effective for the 

taxable year of the corporation in which the 

ceases to be a small business corporation 

succe~ding taxable ye~rs of the corporation. 

corporation 

and fol" all 

(f) Election after termination. If a small business 

corporation has made an election ur.der subsectoon (a) and if 

such election has been terminated or revoked under 

subsection (e)o such corporation (and any successor 

corporation) shall not be eligible to make an election under 

subsection (a) for any taxable year prior to its fifth 

taxable year which begins after the first taxable year for 

which such terminatio1 or revocation is effective. unless 
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the state department of revenue consents to such election. 

(g) This election shall not be effective unless the 

corporate net incoMe or loss of such electing corporation 

shall have been included in the stockholders• adjusted gross 

income as suet. is defined in section 84-4905. 

(h) Every electing corporation shall be required to 

pay the minimuM fee of ten dollars (SlO.OO) required by 

section 34-1501.• 

SECTION 3. SECTION 84-1502, RaC 9 M. 1947, IS AMENDED TO 

~} FOLlOWS; 

•a4-1502. Deductions allowed in computing income. In 

computing the net income the following de~uctions shall be 

allowed from the gross incoae received by such corporation 

within the year from all sources: 

1. All the ordinarv and 

incurred during the taxable year 

operation of its business 

necessary expenses paid or 

in the maintenance and 

and properties, including 

re~son~ble allowance for salaries for personal services 

actually rendered, subject to the limitation hereinafter 

contained, rentals or other payments required to be made as 

a condition to the continued use or possession of property 

to which the corporation has not taken or is not taking 

title, or in which it has no equity. No deduction shall be 

allowed for salaries paid upon which the recipient thereof 

has not paid Montana state income tax; provided, however, 
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that where domestic corporations are taxed on income derived 

from without the state, salaries of officers paid in 

connection with securing such incOMe shall be deductible. 

z. (AI All losses actually sustained and charged off 

within the year and not compensated by insurance or 

otherwise, including a reasonable allowance for the wear and 

tear and obsolescence of property used in the trade or 

business, such allowance to be determined according to the 

provisions of section 167 of the Internal revenue code in 

effect with respect to the taxable year. All elections for 

~epreciation shall be the sa•e as the elections made for 

federal inco.a tax purposes. No deduction shall be allowed 

for any a~unt paid out for any buildings, peraanent 

+•provements or betterments sade to increase the value of 

any p~operty or estate and no deduction shall be made for 

any a.ount of expense of restoring property or ~akinq good 

the exhaustion thereof for whicn an allowance is or has been 

made. 

(B) (a) There shall be allowed as a deduction for the 

taxable period a net operating loss deduction deterMined 

according to the provisions of this subsection. The net 

operating loss deduction is the aq~regate of net operating 

1 oss carryovers to such taxable period plus the net 

operating loss carrybacks to such taxable period. The term 

"net operating loss" means the excess of the deductions 
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allowed by this section, 84-1502o over the gross incoae, 

with the modifications specified in pargraph (b) of this 

subsection. If for any taxable period beginning after 

December 31, 1970, a net operating loss is sustained, such 

loss shall be a net operating loss carryback to each of the 

three t3t taxable periods preceding the taxable period of 

such loss and shall be a net operating loss carryover to 

aach of the five t5t taxable periods following the taxable 

period of such loss. A net operating loss for any taxable 

~~d endjn~ after Qecember 3lo 1975. jn addjtjon to bejng 

a oet operating 10 ss carryback to each of the three 

precedjng taxabl~ perjods. shall be a net operating loss 

~arryover to each of the seyen taxable periods following the 

taxable period of such loss. The portion of such loss which 

shall be carried to each of the other taxable years shall be 

the excess. if any, of the amount of such loss over the sum 

of the net incoMe for each of the prior taxable periods to 

which such loss was carried. For purposes of the preceding 

sentence, the net income for such prior taxable period shall 

be computed with the ~odifications specified in paragraph 

(b)(ii) of this subsection and by determinino the a~ount of 

the net operating loss deduction without regard to the net 

operating loss for the loss period or any taxable period 

thereafter, and the net income so computed shall not be 

considered to be less than zero. 
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(b) The modifications referred to in paragraph (a) of 

this subsection shall be as follows: 

(i) ~o net operating loss deduction shall be allowed. 

(ii) The deduction for depletion shall not exceed the 

amount which would be allowable if computed under the cost 

metho.j. 

(c) A nEt operating loss deduction shall be allowed 

only with regard to losses attributable to the business 

carried on within the state of Montana. 

{d) In the case of a ~erger of corporations. the 

s·Jr iving corporation shal1 not be allowed a net operating 

loss deduction for net ooeratinq losses sustained by the 

mer1ed corporations prior 1:o the date of merger. 

In the case of a consolidation of corporations. the new 

corporate entity shall not be allowed a deduction for net 

operating losses sustained by the consolidated corporations 

prior to the date of consolidation. 

{el Notwithstandinq the provision;; of section 

84-1508.1 (c)t R.c.H., 1947• interest shall no·t be paid with 

respect to a refund of tax resulting from a net operating 

loss carryback or carryover. 

(f) The net operating loss deducti•ln shall not be 

allowed with respect to taxable periods which ended on or 

before December 31o 1970, but shall be allowed only with 

respect to taxable periods beginning on or after January 1o 
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1971. 

3. ln the case of mines, other natural deposits, oil 

ana gas wells, and ti~ber. a 

depletion and for depreciation 

reasonable allowance for 

of improvements. such 

reasonable a~lowance to be determined according to the 

provisions of the internal revenue code in effect for the 

taxable year. All elections made under the internal revenue 

code with respect to capitalizing or expensing exploration 

and develop.ent costs and intangible drilling expenses for 

corpor·ation 1 icense tax purposes shall be the same as the 

elections made for federal income tax purposes. 

4. The amount of interest paid within the year on its 

indebtedness incurred in the operation of the business fro• 

which its inca.e is derived; but no interest shall be 

15 allowed as a deduction if paid on an indebtedness created 

lb for the purchase, maintenance or improvement of property or 

17 for the conduct of business unless the income from such 

18 property or business would be taxable under this act. 

19 5. Interest inco~ from obligations of the state of 

20 Montana, or any political subdivision or municipality of the 

Zl state of Montana. 

22 b. Taxes paid within the year except the following: 

23 (a) Taxes imposed by this act. 

24 [b) Taxes assessed against local benefits of a kind 

ZS tendinQ to increase the value of the property assessed. 
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(c) Taxes on or according to or measured by net income 

or profits iMposed by authority of the government of the 

United States. 

(d) Taxes imposed by any other state or country upon 

or measured by net incoae or profits. 

Taxes deductible under this act shall be construed to 

include taxes iftPOSed by any county, school district or 

•unlcipality of this state.• 

Section 4o Application. The a~~end~aents tnade in 

sections 1 and 2 apply to taxable years beginning after 

December Jlo 1976. THE AMENDMENT MAQE IN SECTION 3 APPLIES 

TQ TAXABLE YEARS FNQING AFTER DECEMBER 3Jo 1915. 

-End-
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