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A BILL FOR AN ACY ENTITLED: AN ACT TO INCORPORATE THE
FEDERAL CHANGES Of SUBCHAPTER S CORPORATIONS CONTAINED IN
THE TAX REFORM ALT JF 197635 AMENDING SECTIONS 84—1i50l.l and

B4—1501e29 RelaMe 134T7"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section B84—1501.1y ReleM. 1947y is amended
to read as follows:

"84—1501e1. Definitionse. (a) saall business
corporations for purposes of this acte the term ®small
business corporation®™ means a corporation doing business in
Montanas and which does not——

{1) have more than ten (10) shareholdars;

{2) nave as a shareholder a person {other than an
estate gnd other than a trust described in subsecticn &) who
is not an individual;

(3) have a nonresident alien as a shareholder; and

{4) have more than on2 class of stocke

(b} Electing small business corporation. For pursoses
of this acts the term “electiny small business corporation”®
meansy with respect to any taxable years a small bdusiness

corporation which has aade an elaction undar tnis acty in
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effect for such taxable year.

fcy Stock owned by husband and wifee For _purjoses of
subsection {a)(i)s stock which:

{1} is _community. property of a husbadd aod wifa {or
the income from which is _comsupjity jincome} under the

tenants by the gotirelys OF temapnts in _copmon;i

(31 | _of £ .
g o - s i o
of such deaths held by the estate of the deceased spouse and
the_syrviving spouse gr Dy the estates of both spouses _{by
reason of their deaths .on the same datels in the same
Reroportion as held by the spouses before such deathi or

{4) wass on the date of the death of a surviving
spouses stock described jn  subsection {c)i3) and iss Dy
reason of such deatbs hald Gy the gstates of bofb spouses in
ihe same proportion_3s held DLy the spousss Defore chair
nea;ni_;ball_hg_LLgaxeg.ai_aned_hx_nne_snanghnlﬂan;

{d) Suvecial shareholder rulgse

1) 8 swall pusiness corporarion  which nas besn an
electing small Dusiness corporation for a period of 5

consecusive  _taxabie years may_ 0ot have more  thay 15

sharen e

{21 _IfFs _Suring _the S-year perigd _set = ~"n___in



10

1l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 1261/01

purposes of subsection {a)(l}s be treated as a sharcholdere”
Section 2« Section 84-1501le2¢ RileMes 19475 is amanded
to read as follows:

®B84-150le2« Election by small business corporation.
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(a) Eligibilitys Except as provided in subszction (f), any
small business corporation may elects in accordance with the
provisions of this sections not to be subject to the taxes
imposed by this chapter. Such election shall :be valid only
if all persons who are shareholders in such corporation--

{1} on the first day of the first taxable year for
which such 2lection is effectives if such election is made
on or before such first days or

{2) on the day on which the election is mades if the
election is made after such first days consent to such
election.

{b) Effecte. If a small business corporation makas an
election under subsection (a)s then—

{i1) with respect to ths taxable years of the
corporation for which such election is in effecty such
corporation shall not be subject to the taxes i#imposed by
this chapter andes with respect to such taxable years and all
succeeding taxable yearss the provisions of this act shall
apply ‘te such corporations and

{2) with respect to the taxable years of a shareholder
of such corporation in which or with which the taxaole years
of the corporation for which such election is in effect ends

the provisions of this act shall apply to such sharsholders

- and with respect to such taxable years and all succeeding

taxable yearssy the provisions of this act shall apply to

-y~
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such sharehol dere

{c) MWhere and how mades

(1) In generale An election under subsection (a) may
bz made by a small business corporation for any taxable year
at any time during the first month of such taxablz years or
at any time during the month preceding such first monthe
Such election shall be made in such manner as tne depariment
of revenue shall prescribe by requlationse

{2) Taxable years beginning before date of enactsent.
an election wmay be made under subsection (3a) by a small
business corporation for its first taxable year which begins
aftar December 31y 1958+ and on or before the date of the
enactment of this subchapters and ends after such date at
any time——

(A) within the 90-day period beginning on the day
after the date of the enactment of this subthapters or

{3) if its taxapla year ends witnin sucn 9Ju-day
periods before the close of such taxable year.

an election may De made pursuant to this paragraph only
if the small business corporation has b2en a small business
corporation (as definad in this act) on each day after the
date of the enactment of this subchapter and pefore the day
of such electicne

{d) Yzears for which effectives &An election under

subsection (a) shall be effective for the taxaola year of
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the corporation for which it is made and for all succeeding
taxable years of the corporationy unless it is terminateds
with respect to any such taxable years under subsection (e)e.

(e} Terminatione

{i) New shareholderss. An election under subsection {a}
made by a small business corporation shall terminate if any
person who was not a sharzhoelder in such corporation——

(A} on the first day of the first taxable year of the
corporation for which the election is effectives if such
election is made on or before such first days or

{23 on the day on which the election is mades if such
election is made after such first daye becomes a sharehslder
in such coeorporation and does-not-consent-to-such—election
within-such-time—as—the—state—deportment——of——revenue--shat}
prescrite-—by—-—regutetionsv———5Soeh-—termination——sheli—-be
effective—for-the—taxeblte-year-of-the-corporation--in-—which
such—person-becones-a-shareholder—in-the—-corporation—-andi-for
}t----sveceeding——-—taxadte-——years-—-of--—the-——corporation
affirmatively refugses (in such mapner as the department of
revenue shall by rules prescribel to consenl _to such
election on jor lbefore the &40th day on which he acquires the
atocke

£2) _1f the person acquiring the stock is the estate of
a___decedents _the  period _woader sudsection (=2){1) for
atfirmatively refusing to copsent to ine election shall
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123[4) Revocatione An election under subsection [a)
made by a small business corporation may be revoked dy it
for any taxable year of the corporatien after the first
taxable. year for .which the election s effectives An
election wmay be revoked only if all persons who are
shareholders in the corparation on the day on which the
revocation is made consent to the revocation. A rewvocation
under this paragraph shall pe effective—

{A)} for the taxable year in which mades if made before
the close of the first month of such taxable years

(B) for the taxable year following the taxable year in

which made,y if made after the close of such first months and

for all succeeding taxable years of the corporation. Such
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revocation shall be wmade in such manmer as the state
department of revenue shall prescribe by regulationse

£3415) Ceases to be swall business corporations An
election under subsection (a) made by a small business
corporation shall terminate if at any time—-—

(Ay after the first day of the first taxablz year of
the corporation for which the election is effectives if such
election is made on or before such first days or

{B) after the day on which the election is mades if
such election is made after such first days the corporation
ceases to be a small business corporation (as defined in
this act)e Such termination shall. be effective for the
taxable year of the corporation im which the corporation
ceases to be a swmall +business corporation and for all
succeeding taxable years of the corporation.

(f} Election after terminatione If a small business
corporation has made an election under subszction (3) and if
such election has been terminated or revoked under
subsection (e)s such corporation {and any SUCCessor
corporation) shall not be eligiblie to make an election under
subsection (a) for any taxable year prior to its fifth
taxable year which begins after the first taxable year for

which such termination or revocation is effectiver unless

' the state departwent of revenue consents to such election.

{g) This election shall not be effective unless the

-8-



LC 1261701

corporate net income or loss of such electing corporztion
shall have been included in the stockholders® adjusted jross
income as such is defined in section 84-4905.

(h) Every electing corporation shall be requirea to
pay the minimum fee of ten dollars ($10.00) requirza by
saction 84-1501."

Section 3« Application. The amendments made in
sections 1 and 2 apply to taxable years beginning 2fter
December 31y 1976.

—End—



STATE OF MONTANA
REQUEST NO. _218-77

FISCAL NOTE

Form BD-15
In compliance with a written request reczived January 26 19 77 _  there is hereby submitted a Fiscal Note
for House Bill 422 pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION

This bill incorporates the Federal changes of Subchapter S corporations contained in the
tax reform act of 1976.

ASSUMPTIONS

It appears that the proposed legislation would have little effect on state revenue

although it is impossible to estimate how many more corporations might gqualify as small
business corporations under the extended definition of shareholder. (There are currently
2700 small business corporations operating in Montana.) In any event this bill should \‘/
not effect overall state tax revenues appreciably -- any losses in corporation license

tax collections which might occur because additional corporations would qualify as small
business corporations if this bill were enacted would be at least partially offset by
increases in individual income tax collections (since small business corporations are

taxed through the individual income tax system rather than the corporation license tax

system) .

PREPARED BY DEPARTMENT OF REVENUE

,é‘:‘:“éit:"_ﬂ _ JX.,._‘/.,._(.L _L;“::-:s..r .fl—\
BUDGET DIRECTOR <
Office of Budget and Program Planning

Date: _2 ~ 7= 27
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Approved by Committee
on Taxation

BOUSE BILL WC. 422

INTRODOCED BY RARIREZ, PORTER, NOORE, FABREGA, HNABKS

A BILL FOBR AN ACT ENTITLED: "AN ACT TO TIHCORPCBATE TRE
PEDERAL CHANGRES OF SUBCHAPTER S COBPORATIONS CONTAINED IN
THE TAX REFORH ACT OF 1976; AMERDING SECTIONS B84-150%.1 apd

B4-1501.2, B.C.H. 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMA:

Section 1. Section 84-1501.1, B.C.H. 1947, is asended
to reazd as follows:

"843-1501.1. Definitioas. {2} Small business
corporation. Por purposes of this act, the term "“small
business corporation™ means a corporation doing business in
Montana, and which does pot—

{1} have more than ten (10} shareholders;

{2) have as a sharehclder a person (cther than am

estate apnd other than a trust_described in subsection g) who

is not an individual;

{3} have a ponresident alien as a shareholder; and

{4) have more than one class of stock.

{b) Electing small business corporation. For purpcses
of this act, the term "electing small business corporation®
peans, with respect to any taxable year, a ssall business

corporation which has made an election upder this act, in
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effect for sach taxable year.

Stock _owned b sbang and wife, Fo oge
sybsection _fa) {1}, stock shiek SHALL BE_TREATED AS OWNED BY
OME _SHAREBOLDEE WE T3

(1} is comsmunity property of a husbamd _apnd_ _wife _{or
the income from which is cosmonjty_ _iacome) yndepr the

applicable commynit roperty_law_of a state;

2 iz beld by a husbapd and wife as joipt _tepants,
tepants by the entigety, or tenants in_coamon;

3 ¥ on e date of death o spous tock
described bsection (c} {1} o c)12) apd i b reasocn
of such death, held by the estate of the deceased spouse _and

e oF by the estates of bot ogses

reason of their deaths on_ _the _same date), in the same
proportion as held by the spouses before such death; or

the_ survivin

{8} was, on the _date_ of the death of a surwiviag

spouse, stock described in__subsectiom _{c} {3} and is, by
eason of such death, held the _estates_of_ bo spouses_jin

the sape. proportion as_ held by the spouses before their

deaths

jd) _Special shareholder rules,
(1) A small business corporation _which bhas beep an

electing swall business _corporation for a period of 5

consecutive taxable years may_ _not have wmcore_ than 15

shareholders.

-2~ HB 422
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12y _1f, during the _S-year period set forth _in
subsection f4) (1}, the nyaber of shareholders of an_electing

small business corporatjon would imcrease to ap__amount _ip

excess of _10_{but pot jn excess of 15} solely by reason of

additicpal shareholders who__acquired their__stock _throegh

inherjtance, the corporation say have a_nusber of additional

shareholders _equal _to_ _the _nymber by wbich the imberitimg

shareholders cauge the total nusber of sharehglders of such

corporation_to_exceed 10,

(e} _Certain _truysts permitted _as__shareholders, _For
purposes of subsectjon_(a}, the folliowipg trusis _Bay__ be
shareholders:

41 a trust all of which is treated as_owned by _the
grantor ppder sections 671 _through 678 of the Internal
Bevenue Code;

2 a rust created prisa
pover cf stock tramsferred to it;

{3} _any trust with respect to_stock transferred to _it
pursuvant _to the _terms_of a will, bot only for the 60-day
period beginning on__the _day om_ which_such _stock is
transferred to it, In the case_ of a trust described in
subgection (e} {2), each beneficiary of the truyst shall, for

pagposes of subsection {a) {1}, be treated as a_shareholder,”
Section 2. Section 84-1501.2, R.C.N. 1987, is amended

to exercise_ the_voting

to read as follows:

-3~ HB 422
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"84-1501.2. Election by small business corporation.
{a) EPligibility. PBzcept as provided in suvbsectiocn (f}, any
swall business corporation may elect, in accordance with the
provisions of tkis section, not to be subject to the taxes
jmposed by this chapter. Such election shall be valid only
if all persons who are shareholders in such ccrporation—

1) on the first day of the first tazable year for
which such election is effective, if such election is made
on or before such first day, or

(2) on the day on which the electicn is made, if the
election is wmade after such first day, ccnsent to suoch
election.

by Effect., If a small business corporation wmakes an
election under subsection (a), then—

(1) with respect to the taxable vyears of the
corporation for which sach electicn is in effect, such
corporation shall not be subject to the tazes imposed by
this chagpter and, with respect tc such tazable years and all
succeeding taxable years, the provisions of this act shall
apply to such corporation, and

(2) with respect to the taxable years of a sharebclder
of such corporation in which cr with which the tazable years
of the corporation for which such electior is in effect end,
the provisions cf this act shall apply to such shareholder,

and with respect to such taxable years and all succeeding

—f BB 422
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taxable years, the provisions of this act shall apply to
such shareholder.

{C) Where apd how made.

{1Y In generzl. An election under subsection (a) =may
be made by a small business corporation for any tazable year
at any time during the first momth of such taxadle year, or
at any time during the momth preceding such first moath.
Such election shall be sade in such sanner as the department
of revenue shall prescribe by regulatiocss.

{2) Taxable years heginming before date of spactment.
An election may be made under subsection (a) by a small
business corporation for its first taxable year which begins
after December 31, 1958, and on or befora the date of the
enactment of this subchapter, and ends after such date at
any time—

{3} within the 9G6-day period beginning on the day
after the date of the enactment of this subchapter, or

{B) if its taxable 7year ends within such 90-day
pericd, before the close of such taxable year.

An election may be wmade pursuant to this paragraph only
if the swmall business corporation has been a small husiness
corporation {(as defined im this act)} on each day after the
date of the enactment of this subchapter and before the day
of such election.

(d} Years for which effective. Az election under

-5— 8B 422
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subsection (a) shall be effective for the taxable year of
the corporation for which it is made and for all succeeding
taxable years of the corporatioa, unless it is tersinated,
vwith respect to any such taxable year, under subsection (e}.

{e) Terminationm.

{1) New sharehoclders. An election under subsection (a)
sade by a small business corporation shall tersinate if any
person who was not a shareholder ip such corporation—

{A) on the first day of the first taxable year of the
corporation for which the election is effective, if such
election is made on or before such first day, or

{B) on the day on which the election is made, if such
election is sade after such first day, becoaes a shareholder

in such corporation and dees—Ret—eersent— e —dush—elestion

is ) Laki : g . aall .

Efocti £ she—t b3 £ 4 . ; higd
such—persSen—bhogones—a—shrreholder—ia—the—gerporabien—and fer
ali-—suegeeding—tazable—Fyears——0f——tha——oosporation
affirmatively refnses {in such mapner as the departsent of

cevenne_ _shall by rules prescribe) to_ _consent to _sach
election om_or before the 60th day on which he acguires the

stock.

{2} If the pegsop acquiring the stock is the egtate_of

a__decedent, _the period undex sgbsection fe} (1) for

—b— HE 422
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affirmatively _refusing to _congent _to_ _the election shall

expire on the 60th day after whichever of the following _is

the_earlier:

A} the day on which the executor or administrator of

the estate gupalifies; or

4B} _the Jlast day of the taxable  year of the
corporation in which_the decedent died,

(3) _Any termination_ _of ap_election _under subsection
fe} {1) by reason of the affirmative refusal of apy_person to

consent to such election shall be effective for the xable

year of the orporation__i which _suc son_becomes a
h, de in__the atio apd__for _al sycceedi
tazable years_of the corporatiop,

42){4) Bevocation. An election under subsection (a)
sade by a small business corporatior say be revoked by it
for any taxable year of the corporation after the first
taxable year for which the electicn is effective. An
election wmay be revoked only if all persons whbo are
shareholders in the corporatiom on the day om which the
revocation is wmade consent to the revocation. A revocation
under this paragraph shall be effective—

{A) for the taxable year in which made, if made before
the close of the first month of such taxable year.

{8) for the taxable year following the taxable year in

which made, if made after the close of such first sonth, and

-7 HB 422
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for all succeeding taxable years of the corporatiom. Such
revocation shall be pade in such wmanner as the state
departmeent of revenue shall prescribe by regulations.

43){5) Ceases to be small business corperation. An
election under subsection (a) wsade by a small basirness
corporation shall terainate if at any time—

{A) after the first day of the first taxable year of
the corporation for which the election is effective, if such
election is made on or before such first day, or

{(B) after the day on which the election is made, if
such election is made after such first day, the corporatioa
ceases to be a ssmall business corporation {as defined in
this act). Such termination shall be effective for the
taxable year of the corporation in which the corporatiocn
ceases to be a swpall besiness corporation amd for all
succeeding taxable years of the corporation.

{f) Election after teramination. If a ssall business
corporation has sade an election under subsection {(a) and if
suck election has been terminated or revoked under
subsection {e), such corporation (and any successor
corporation) shall not be eligible to make amn election under
subsection (a) for any taxable year prior to its fifth
taxable year vwhich begins after the first taxable year for
which such termination or revocation is effective, unless

the state departsent of revenue consents to such election.

—8— s 422
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{g) This election shall not be effective unless the
corporate met income or loss of such electing corporation
skall have been included in the stockholders®? adjusted gross
income as such is defioed in section B4-4905,

(h) Every electing corporation shall be reguired to
pay the minimae fee of ten dollars ($10.00) reguired by
section B4-1501."

Section 3. Application. The asendments made in
sections 1 and 2 apply to taxable years beginning after
Deceaber 31, 1976.

~End-

-9 HB 422
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BOUSE BILL NO. 422

INTRODOCED BY RAMIREZ, POBTEB, MOORE, FABREGA, MABKS

M BILL POR AN ACT ENTITLED: "AN ACT TO TIHCORPORATE THE
PEDERAL CBANGES OF SOUBCHAPTER S CORPORATIOES CO¥TAINED IN
THE TAX BEFORM ACT OF 1976; AMEADIRG SECTIONS 84-1501.1 and

84-1501.2, R.C.H. 1987,

BE IT ESACTED BY THE LEGISLATURE OF THE STATE OF BONTANA:

Section 1. Section B84-1501.1, R.C.H. 1987, is amended
to read as follows:

"g4-1501.1. Definitions. (a) ssall business
corporation. For purposes of this act, the ters "ssall
business corporation" means a corporatioca doing busimess in
Nontana, and which does not—

{1} have more than ten (10) shareholders;

{(2) have as a sharehclder a persen (other than an

estate apd other tham a trust described in subgsection_e)} who
is not an individual;

{3) have a nonresident alien as a shareholder; and

{4) have more than one class of stock,

{b} Electing small business corporation. For purpcses
of this act, the term "electing small business corporaticn®”
means, vith respect to amy taxable year, a saall business

corporation which has wmade ae election upder this act, in
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effect for such taxable year.

c % _owned by busband and wife, Por ses__ of
subsection _{a){1), stock whieh SHALL BE TREATED AS_ONNED BY
ONE_SHAREHOLDFR WHEN IT:

(1) is_community propecty of a husbard _and_ _wife {or

the income _from which is _cosmunjty incone the
a icable communit ropert ay_of a_state;

{2) _is held by a husband and wife as__joipt _tepants,

tepants by the entirety, or tepants in coason;
{3} was, on_the date of death o sSpouse

de bed_jip suybsec n_{c) 11} or and reason
of such death, held by the estate the d_s se_and
the surviving gpoyse or by the estates of both spouses_(by
eason of eir deaths on _the e _date t same

proportion as held by the spouses before_such death; or

(4} was, on _the _date of the _death of a surwivjing
spouse, stock described im _subsection _{c) (3} apd is, by
reason_of_such_death, held by the estates of both spouses_jin
the _sanme oportion__as eld by the sponses before their
deaths shali-be-tzeated-as-evsed-by-snechavehsldes,

{d} _Special shareholder rules,

{1} A small business corporation _which has _been _an
electing swall bygsiness _corporation _for a _pericd of 5
consecutive _tarable years _may_ _gpot have _gore than a5
shareholders.

-2 HB 422



[V ¥ ]

~ A U =

18
19
29
21

22

23
2%
25

HB 0422702

suheection (41 {1 . th of sharebo tin
ghall bagivess corporatjon would lacreage to am _asount _ip

sharehoiderg:
¥ b e
grantor sidex gections 671 _through 678 of  the Isterpal
Beveawe Code;
[2), _a__trust created prisarily to exercise the wotipg
oNe erred to_it;
ny_t with r 0_stock sferred to__it
ursyant _to e erm of a will, but o for the 60~da
period _beginning on__the _day _on_ which _such _stock is
£ ed it b} he D t t_described in
bsecti en epefi f_the & alil

porposes_of spbsection {a) (1), be treated as a sharebkolder,”
Section 2, Section 84-1501.2, R.C.¥. 1947, is amended

to read as follows:
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ng4-1501.2. Election by small business corporation.
{a) Fligibility. Except as provided in subsection (f), any
swall besiness corporation may elect, in accordance with the
provisions of this section, not to be subject to the ‘taxes
jimposed by this chapter. Such election shall be valid only
if all persoss who are shareholders in such corporation—

{1) on the first day of the first taxable year for
wvhich suech election is effective, if such elYection ix made
on ot before soch first day, or

{2) on the day on which the election is made, if the
election is wmade after swuch first day, consent to such
elettion.

{1 Effect, If a smuall busimess corporation msakes an
election under subsection (a), then—

{1) with respect to the +takabhle vyears of the
corporation for whick soch election is in effect, stuch
corporation shall not be subject to the taxes isposed by
this chapter and, with respect to sich tazxable years and all
succeeding taxable years, the provisions of this act shall
apply to such corporation, and

{2} with respect to the taxable years of a sharehclder
of such corporation in which or with which the tarxable yearxs
of the corporation for which such election is in effect eand,
the provisions of this act shall apply tc such shareholder,

and with respect to such taxable years and all succeeding
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taxable years, the provisions of this act shall apply to
such shbareholder.

{c) where and how made.

{1) In general. An election under saubsection (a) =may
be made by a small business corporation for any taxable year
at any time during the first amonth of such taxable year, or
at any timse during the month preceding such first =month.
Such election shall be made in such sanner as the department
of revenue shall prescribe by regulaticns.

(2) Taxable years begimning before date of emactment.
An election may be made under subsection (a) by a small
business corporation for its first taxable year whichk begins
after December 31, 1958, and om or before the date of the
enactwent of this subchapter, and ends after suck date at
any tise—

(A) within +the 90-day peried beginning on the day
after the date of the enactment of this subchapter, or

{8) if its taxable year ends within suck 90-day
period, before the close of such taxable year.

An election may be made pursuant to this paragraph ornly
if the small business corporatiom has heen a small tusiness
corporation {(as defined ip this act) on each day after the
date of the enactment of this subchapter and before the day
of such election.

{(d) Years for which effective. An election under
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subsection ({a) shall be effective for the taxable year of
the corporatioa for which it is made and for all succeediné
taxable years of the corporation, unless it is terminated,
with respect to any such taxable year, under subsection (e).

{e} Termination.

{1) F¥ew shareholders. An election under subsection (a)
made by a small business corporation shall terainate if any
person who was mpot a shareholder in such corperation—

{2} on the first day of the first taxable year of the
corporation for which the election is effective, if such
election is made on or hefore such first day, or

{B) orn the day on whichk the election is made, if such
election is made after such first day, becomes a shareholder

in such corporation and dees—met—eersent—bo—such—eleotion

affirmatively refuses (in such manper_ as the deparisent of
revenue _shall by _rules _prescribe) to_ _consent _teo_ such

election _on_or before the 60th day on which he acquires_the

stock.
{2) If the pexrson acquiring the stock_is the estate of
a__decedent, the period undex subsection {e) (1) for

—6— HB 422



13
14
15
16
17
18
19
20
21
22
23
28

25

2P 0422/02

affirmatively refusipg to _copsent to _the election shall
expire on the 60th day after whichever of the followipa _is
the_earlier:

f3) the day on which the executor or adsinistrator of

the estate gualifies; or

[B) _the last day of the taxahle year of the

corporat in_which _the decedent died.

{3y _Any teramination of ap election ypder subsecticn

e){1) b eason of the mative refusal o son_to
consent to sjcg electjon shall be effective for the taxable
ea 14 he oratio in__wmhich _svuc gon_becomes a

shageholder in the corporation amd_ for all _succeeding

tazable years o he oration

43>8} Revocation. &n election under subsection (a)
made by a small business corporation may be revoked by it
for any taxable pyear of the corporation after the first
taxable year for which the election is effective. BAn
election wmay be revoked only if all persons who are
shareholders in the corporation on the day on which the
tevocation is wmade consent to the revocation. A revocation
under this paragraph shall be effective—

{8} for the taxable year in which made, if made before
the close of the first month of such tazable year.

(B} for the taxable year following the taxable year in

vhich made, if made after the close of such first month, and
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for all succeeding tazxable years of the corporation. Such
revocation shall be made imn such smanner as the state
department of revenue shall prescrike by regulatioss.

434 ({51 Ceases to be small business corporation. Aan
election uader scbsection {a) made by & small basiness
corporation shall terminate if at any time—

{d) after the first day of the first taxable year of
the corporation for which the election is effective, if sech
election is made on or before suchk first day, or

(B} after the day on which the election is sade, if
such election is made after such first day, the corporation
ceases to be a ssmall business corporation (as defiped in
this act). Such termination sbhall be effective for the
taxable year of the corporation in which the corporation
ceases to be a saall business corporation and for all
succeeding taxable years of the corporaticun.

{f) Election after +tersimation. If a small business
corporation has made an election under subsection {a) and if
such election has bLeen terminated ot revoked upder
subsecticn {e), such corporation (amd amy =successor
cecrporation) shall not be eligible to sake an election under
subsection ({(a) for any taxzable year prior to its fifth
taxable year which begins after the first taxable year for
which such termipation or revocatiom is effective, unless

the state department of revenue consents to such electioan.
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{g) This election shall not be effective unless the
corporate net income or loss of such electing corporatiorn
shall hawve been included in the stockholders®' adjusted gross
income as such is defined in section B84--8905,

{h) Every electing corporation shall be required to
pay the minimam fee of ten dollars ($10.00) required by
section 84-1501."

Section 3. Application. The asendments made in
sections 1 and 2 apply to taxable years beginning after
December 31, 1976.

—~End-
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April 5, 1977
SENATE
STANDING COMMITTEE REPORT
Taxation Committee

That House Bill No. 422, third reading be amended as follows:

1. Amend title, line 5.
Following: "CORPORATIONS"
Insert: "and corporation loss carryovers"

2. Amend title, line 6.
Following: "84-1501.1"

Insert: ’

3. Amend title, line 7.
Following: "84-1501.2"
Insert: "and 84-1502"

4. Amend page 9, section 2, line 7.

Following: "line 7" .

Insert: "Section 3. Section 84-1502, R.C.M. 1947 1is amended to read
as follows:

"Section 84~1502. Deductions allowed in computing income. 1In
computing the net income the following deductions shall be allowed

from the gross income received by such corporation within the year
from all sources:

1. Aall the ordinary and necessary expenses paid or incurred
during the taxable year in the maintenance and operation of its business
and properties, including reasonable allowance for salaries for
personal services actually rendered, subject to the limitation herein-
after contained, rentals or other payments required to be made as
a condition to the continued use of possession of property to which
the corporation has not taken or is not taking title, or in which
it has no equity. No deduction shall be allowed for salaries paid
upon which the recipient thereof has not paid Montana state income
tax; provided, however, that where domestic corporations are taxed
on income derived from without the state, salaries of officers paid
in connection with securing such income shall be deductible.

2. (A) All losses actually sustained and charged off within
the year and not compensated by insurance or otherwise, including
a reasonable allowance for the wear and tear and obsolescence of
property used in the trade or business, such allowance to be
determined according to the provisions of section 167 of the internal
revenue code in effect with respect to the taxable year. All elections
for depreciation shall be the same as the elections made for federal
income tax purposes. No deduction shall be allowed for any amount
paid out for any buildings, permanent improvements or betterments made
to increase the value of any property or. estate and no deduction
shall be made for any amount of expense of restoring property or making
good the exhaustion thereof for which an allowance 1s or has been
made.
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(B) (a) There shall be allowed as a deduction for the
taxable period a net operating loss deduction determined .according
to the provisions of this subsection. The net operating loss
deduction is the aggregate of net operating loss carryovers to such
taxable period plus the net operating loss carrybacks to such
taxable period. The term "net operating loss" means the excess of
the deduction allowed by this section, 84-1502, over the gross
income, with the modifications specified in paragraph (b) of this
subsection. If for any taxalbe period beginning after December 31,
1970, a net operating loss is sustained, such loss shall be a net
~nerating loss carryback to each of the three {3} taxable periods
preceeding the taxable period of such loss and shall be a net
operating loss carryover to each of the £ive {53 taxable periods
following the taxable period of such loss. A net operating loss for
any tcv-ble period ending after December 31, 1975, in addition to
being a net operating loss carryback to each of the 3 preceeding

taxable periods, shall be a net operating loss carryover to
each of the 7 taxable periods following the taxable period of
such loss. The portion of such loss which shall be carried

to each of the other taxable years shall be the excess, if
any, of the amount of such loss over the sum of the net

income for each of the prior taxable periods to which such
loss was carried. For purposes of the preceeding sentence,
the net income for such prior taxable period shall be computed
with the modifications specified in paragraph (b) (ii) of

this subsection and by determining the amount of the net
operating loss deduction without regard to the net operating
loss for the loss periocd of any taxable period thereafter, and
the net income so computed shall not be considered to be less
than zero.

(b) The modifications referred Lo in paragraph (a) of
this subsection shall be as follows:

(1) No net operating loss deduction shall be allowed.

(ii) . The deduction for depletion shall not exceed the
amount which would be allowable if computed under the cost
method. '

(c) A net operating loss deduction shall be allowed only
with regard to losses attributable to the business carried on
within the state of Montana.

(d) The case of a merger of corporations, the surviving
corporation shall not be allowed a net operating loss deduction
for net operating losses sustained by the merged corporations
prior to the date of merger.

In the case of a consolidation of corporations, the new
corporate entity shall not be allowed a deduction for net
operating losses sustained by the consolidated corporations
prior to the date of consolidation.

(e) Notwithstanding the provisions of section 84-1508.1 (c¢),
R.C.M., 1947, interest shall not be paid with respect to a
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refund of tax resulting from a net operating loss carryback or
carryover.

(f) The net operating loss deduction shall not be allowed
with respect to taxable periods which ended on or before
December 31, 1970, but shall be allowed only with respect to
taxable periods beginning on or after January 1, 1971.

(3) In the case of mines, other natural deposits, oil
and gas wells, and timber, a reasonable allowance for depletion
and for depreciation of improvements, such reasonable allowance
to be determined according to the provisions of the internal
revenue code in effect for the taxable year. BAll elections made
under the internal revenue code with respect to capitalizing
or expensing exploration and development costs and intangible
drilling expenses for corporation license tax purposes shall
be the same as the elections made for federal income tax
purposes.

4. The amount of interest paid within the year on its
indebtedness incurred in the operatlon of the business from
which its income is derived; but no’ interest shall be allowed
as a deduction if paid on an indebtedness created for the
purchase, maintenance or improvement of property or for the
conduct of business unless the income from such property or business
would be taxable under this act.

5. Interest income from obligations of the state of
Montana, or any political subdivision or municipality of the
state of Montana.

6. Taxes paid within the year except the following: (a)
Taxes imposed by this act.

(b) Taxes assessed against local benefits of a kind tending
to increase the value of the property assessed.

(¢) Taxes on or according to or measured by net income
or profits imposed by authority of the government of the United
States.

(d) Taxes imposed by any other state or county upon or
measured by net income or profits.

Taxes deductible under this act shall be construed to
include taxes imposed by any county, school district or
municipality of this state."

Renumber: subsequent sections

5. Amend page 9, section 3, line 10.

Following: "1976."

Insert: "The amendment made in section 3 applies to taxable
years ending after December 31, 1975.
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HOUSE BILL NO. 422

INTRODUCED BY RAMIREZ. PORTERy MOOREy FABREGAs MARKS

A BILL FOR AN ACT ENTITLED: ®"AN ACT T0O INCORPORATE THE
FEDERAL CHANGES OF SUBCHAPTER S CORPORATIONS AND CORPORATION
L0SS CARRYOVERS CONTAINED 1IN THE TAX REFORM ACT OF 1976;
AMENDING SECTIONS B4-150lely ANB B84-150142p AND 84-1502+

RaCaMe 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section l. Section B84-1501.ls ReCeMe 1947, is amended
to read as follows: .

"B4-1501ska Definitionsa {a) Small business
corporatione For purposes of this acty the ter; "small
business corporation®™ means a corporation doing business in
Mcntanas and which does not-—

(1} have more than ten {10) shareholders;

{2) have as a shareholder a person {other than an
estate and other than a trust described in subseckion {e)
who is not an individual;

{3} have a nonresident alien as a shareholder; and

{4} have more than one class of stocke

(b} Electing small business corporatione For purposes
of this acts the term “electing small business corporation®

meansy with respect ¢to any taxable yeary a smaill business
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corpora2tion which has made an election under this acts in

effect for such taxable yeare.
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purpases of subsection {a}(lle De treated as a_sharcholder.™

Section 2. Section 84-1501e2+y "eleMe 1947y is amended
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to read as follows:

"84—-1501l.2« Election by small business corporations.
{a) Eligibility. Except as provided in subsection (f)e any
smasl business corporation may elects in accordance with the
provisions of this sections not to be subject to the taxes
imposed by this chaptere« Such election shall be valid only
if all persons who are shareholders in such corporation—

(1) on the first day of the first taxable year for
which such election is effectivey if such election is made
on or before such first adays or

(2) on the day on which the election is mades if the
clection }s mage after such first days consent to such
elections

{b} Effect. If a small business corporation makes an
election under subsection (a)s then—

(1) with respect to the taxable years of the
corporation for which such election is in effecty, such
corporation shall not be subject to the taxes imposad by
this chapter andy with respect to such taxable years and all
succeeding taxable yearsy the provisions of this act shall
apply to such corporations and

{2) with respect toc the taxable years of a shareholder
of such corporation in which or with which the taxable years
of the corporation for which such election is in effect ends

the provisions of thi act shall apply to such shareholders

—4~ Hd 422
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and with respect to such taxable years and all succeeding
taxable yearsy the provisions of this _act shall appily to
such shareholder.

{c) wWhere and how made.

(1} In generals An election under subsection (a) may
be made by a small business corporation for any taxable year
at any time during the first month of such taxable years or
at any time during the month preceding such first month.
Such election shall be made in such manner as the department
of revenue shall prescribe by requlations.

{2) Taxable years beqginning before date of enactment.
An election may be made under subsecti?n {a) by a small
business corporation for its first taxable year which begins
after December 31+ 1956s and on or before the date of the
enactment of this subchapters and ends after such date at
any time--

{A) within the 90-day period _beginninq on the day
after the date of the enactment of this subchapters or

(B) if its taxable year ends within such 90-day
periods before the close of such taxable yeare.

An election may be made pursuant to this paragraph only
if the small business corporation has been a small business
corporation (as defined in this act) on each day after the
date of the enactment of this subchapter and before the day

of such electione
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{d) Years for which effectives An election under
subseétion {a) shall be effective for the taxable vyear of
the corporation for which it is made and for all succeeding
taxable years of the corporations unless it is terminateds
with respect to any such taxablie yeary under subsection (e)e

{e)}) Termination.

{1) New shareholders. An election under subsection {a)
made by a swmall business corporation shall terminate if any
person who was not a shareholder in such corporation——

{A) on the first day of the first taxable year of the
corporation for which the election is effectives if such
election is made on or before such first dayy or

{B) on the day on which the election is mades if such
election is made after such first days becomes a shareholder
in such corporation and dees-mnot-consent—to-such-edeection
withitn—such—time-as—the—state—depertment-—of-—revenue—shetd
prescribe-——by——reguiotionss——5Such--termination—shoti—be
effective—for-the—taxeoble—year-of—the—ceorporetion—in——which
such—-persen—becones—-a-sharehctder—in-the-corporation-end-for

ati———-suveceeding --taxablte--—yesrs-———of-——the———corporstion
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+2¥14) Revocation. An election under subsection (a)
made by a small business corporation may be revoked by it
for any taxable year of the corporation after the first
taxable year for which the election is effective. An
election may be revoked only if all persons who are
shareholders in the corporation on the day on which the
revocation is made consent to the revocatione A revocation
under this paragraph shall be effective--

{A} for the taxable year in which mades if made before
the close of the first month of such taxable yeares

{B) for the taxable year following the taxable year in
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which mades if made after the close of such first monthy and
for all succeeding taxable years of the corporatione Such
revocation shall be made in such manner as the state
department of revenue shall prescribe by regqulations.

+3¥({5) Ceases to be small business corporations An
election under subsection (3) made by a small business
corperation sha]iiterminate if at any time——

{A) after the first day of the first taxable year of
the corporation for which the election is effectivey if such
election is made on or before such first days or

{8) after the day on which the election is madesy if
such elec£ion is made after such first days the corporation
ceases to be a small business corporation {as defined in
this act)e. Such termination shall be effective for the
taxable year of the corporation in which the corporation
ceases to be a small business corporation and for all
succeading taxable years of the corporationa

{f} Election after terminations. If a small business
corporation has made an election under subsectson (a) and if
such election has been terminated or revoked under
subsection (e)s such corporation {and any successor
corporation) shall not be eligible to make an election under
subsection (a) for any taxable year prior to its fifth
taxable year which begins after the first taxable year for

which such terminatio: or revocation is effectivers unless
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the state department of revenue consents to such electionas
{g) This election shall not be effective wunless the
corporate net income or loss of such electing corpeoration
shall have been included in the stockholders® adjusted gross
income as such is defined in section 84-4905.
{h) Every electing corporation shall be required to
pay the minimum fee of ten dollars ($10.00) required by

section 84-1501."

%84-1502. Deductions allowed in computing incomes In
computing the net income the following deductions shall be
allowed from the gross income received by such corporation
within the year from all sources:s

1= A1l the ordinarv and necessary expenses paid or
incurred during the taxable year in the maintenance and
operation of its business and_ propertiess including
reasonable allowance for salaries for personal services
actually rendereds subject to the limitation hereinafter
containedy rentals or other payments required to be made as
a condition to the continued use or possession of preperty
to which the corporation has not taken or is not taking
titles or in which it has no equity. No deduction shall be
allowed for salaries paid upon which the recipient thereof

has not paid Montana state income tax; provideds howevers
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that where domestic corporations are taxed on income derived
from 'uithout the states salaries of officers paid in
connectijon with securing such income shall be deductiblea

2. {A) AVl 1losses actually sustained and charged off
within the year and not compensated by insurance or
otherwises including a reasonable allowance for the wear and
tear and obsolescence of property used in the trade or
businesses such allowance tc be determined according to the
provisions of section 167 of the internal revenue code in
effect with respect to the taxable year. All elections for
depreciation shall be the same as the elections made for
federal income tax purpeses. No deduction shall be allowed
for any amount paid out for any buildingsy permanent
improvements or betterments made to increase the value of
any property or estate and no deduction shall be made for
any amount of expense of restoring property or making good
the exhaustion thereof for which an allowance is or has been
mades

{B) (a} There shall be aliowed as a deduction for the
taxable period a net operating loss deduction determined
according to the provisions of this subsection. The net
operating loss deduction is the agaregate of net operating
loss carryovers to such taxable period plus the net
operating less carrybacks to such taxabte periode The term

“"net operating loss™ means the excess of the deductions

-10- HB 422
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allowed by this sections 84-1502s over the gross incomey
with the modifications specified in pargraph {(b) of this
subsections 1If for any taxable period beginning after
December 31,y 1970y a net operating loss is sustainedy such
loss shall be & net operating loss carryback to each of the
three 3% taxable periods preceding the taxable period of
such loss and shall be a net operating 1loss carryover to
each of the five +5% taxable periods following the taxable
period of such losse A _pet gperating loss for _any taxable
period ending after December 31s 1975s jn addition to being
a pet operating Jloss carrvback to each of the three
preceding taxable periodse shal) be 3 pet cperating loss
carryover tg each of the sevep taxable periods following the
taxable period of such 1osss The portion of such loss which
shall be carried to each of the other taxable years shall be
the excessy if anys of the amount of such loss over the sum
of the net income for each of the prior taxable periods to
which such 1loss was carriede For purposes of the preceding
sentences the net income for such prior taxable period shall
be computed with the modifications specified in paraqraph
{bj{ii) of this subsection and by determinina the amount of
the net operating loss deduction without regard to the net
operating loss for +the 1loss period or any taxable period
thereaftery and the net income so computed shall not be

considared to be less than zeroce.
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(b} The modifications referred to in paragraph {(a) of
this subsection shall be as follows:

(i} No net operating loss deduction shall be allowed.

{ii) The deduction for depletion shall not exceed the
amount which would be allowable if computed under the cost
methods.

{c} A net operating loss deduction shall be allowed
only with regard to Jlosses attributable to the business
carried on within the state of Montana.

{d} In the case of a merger of corporationss the
sur iving corporation shall not be allowed a net operating
loss deduétion for net operating losses sustained by the
merjed corporations prior to the date of mergera

In the case of a consolidation of corporationss the new
corporate entity shall not be allowed a deduction for net
operating losses sustained by the consolidated corporations
prior to the date of consolidationa.

{e) Notwithstanding the provisions of section
84-1508e1 (C)v ReCaMey 19474 interest shail not be paid with
respect to & refund of tax resulting from & net operating
loss carryback or carryover.

{f)} The net aoperating loss deduction shall npot be
allowed with respect to taxable periods which ended on or
before December 31, 1970, but shall be allowed onily with

respect to taxable periods beginning on or after January ls
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1971

3. In the case of minasy other natural depositsy 0il
ana gas wellse and timberes a reasonable allowance for
depletion and for depreciation of improvementss such
reasonable 3.lowance to be determined according to the
provisions of the internal revenue code in effect for the
taxable vyeare All elections made under the internal revenue
code with respect to capitalizing or expensing exploration
and development costs and intangible drilling expenses for
corporation license tax purposes shall be the same as the
elections made for federal income tax purposeses

4s The awmount of interest paid within the year on its
indebtedness incurred in the operation of the business from
which its income is derived;i but no interest shall be
allowed 3s a deduction if paid on an indebtedness created
for the purchases maintenance or improvement of property or
for the conduct of business wunless the income from such
property or business would be taxable under this acte

5« Interest income from obligations of the state of
Hontanas or any political subdivision or municipality of the
state of Montanae

6. Taxes paid within the year except the following:
{3) Yaxes imposed by this acte.

[b) Taxes assessed against lccal benefits of a kKind

tending to increase the value of the property assesseds
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{c) Taxes on or according to or measured by net income
or préfits imposed by authority of the government of the
United States.

(d} Taxes imposed by any other state or country upon
or measured by net income or profitse

Taxes deductible under this act shall be construed to
include taxes imposed by any countys school district or
municipality of this state."

Section 4« Applications The amendments made in
sections 1 and 2 apply to taxable years beginning after
December 31y 1976« THE AMENDMENT MADE IN SECTION 3 APPLIES
Y0 TAXABLE YEARS ENQING AFTER OECEMBER 31e 1975.

-End—-
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