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H BILL ¥O. __IJ_’_B_
INTRODUCED BY é;ln GA/ étﬂcﬂ;éa %‘M%)

A BILL FOR AN ACT ENTITLED: "A¥W ACT ESTABLISHING A

CONPREHENSIVE TITLE INSURAUCE CODE; ANERDING SECTION
80-3639, ER.C.H8. 1947; AY¥YD BREPEALING SECTIONS 40-2908,

40-4601, 40-4602, AND BO-8603, B.C.8, 1947."

PE 1T ENXACTID BY TBE LEGISLATURE OF THE STIATE OF BMOEBTANA:

Section t. Policy -— purpose. It 1is the purpose of
this act to provide a comsprekensive reguiation of the
business of title insurance as defined herein as an intégral
part of the Montana Inéu:ance Code ”in order that the
citizens of the state of HNontana be afforded aﬂequite
protection in their transactions involviug real estate, and
it is the policy of the legislatore of the state of HNontasa
that this epactment be given troad interpretatiom in order
to effect its purpose.

Section 2. Definitions. As used in this act, the
following definitions apply:

(1) "Business of title insurance™ means:

{a) the wmakimg or propesing tc make, as an insurer,
quarantor, or surety, any comtract or policy of title
insurance, which includes all certificates, comsitmernts,

policies, binders, preliminary reperts, or other
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underwriting contracts and endorsesents guaramteeing or
insuring the ownership or copdition cf title to real
property or interest therein; -

{b} tramsacting or proposing to transact any phase of
title insurance including solicitations, negotiations
preliminary to, and execution of a contract of title
insurance and matters subseguent to the issnance of such
contract; '

(¢} the performance of ampy act included herein by a
title insurer or a title insurance ageat iacident to any
contract or policy of title imsmrance; or

{d) the doimng or proposiag to do any business ie
substance equivalent to amy of the foregoing im the wsanner
designated to evade the provisions cf this act.

(2) "Title insurince agent"™ 6: %agent®™ seans a person
who is licensed by the department to transact the business
of title insurance within this state, aprointed by a perscn
who owns or leases separately or with another a cosplete
title insurance plant for each county for which policies are
written and who is appointed by a title insurer.

3 fa) "Complete title iansurance plant® means a set
of indexes from which the record ownership and coadition of
title to all land within a particular ccunty can ke traced
and ascertained, such set of indexes tc be complete from the

inception of title from the United States of America. Such
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indexes must contain:

{i) all filed and recorded instrusents affecting title
to particularly described parcels of real property and which
impart constructive notice under the recording laws; and

(ii) al1l judicial proceedings ir the particular county
affecting title to particnlarly described parcels cf real
propecty which are posted, filed, entered, or ctherwise
included im that part of the indexing systena which
designates the particular parcel of real property. HRowever,
no reference need be sade in this index to any Judicial
proceeding which is 4{ncluded in a name imdex which may be
maintained at the option of the agent.

{b) Ho requiresment is made for taxes and assessments,
water rights, goveramental land use regulations, zoming
ordinances, or liens or encumbraaces which have been
properly released of record or barred by the applicable
statute of limitations to be wmade a part of the plant
records.

fc) The indexes say be s®aintaired in bound books,
loose-leaf books, jackets, or folders, ou card files, or in
any other foras or system, vwhether wmsanual, wmechanical,
electronic, or otherwise, or im any cosbipatiocon of such
fores or systems. %The extent to which +the prescribed
indexes are subdivided or refined is dependent upon all

relevant circumstances, including the population of the
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particular county, the extent to which land within the
particular county has been subdivided and passes intc
separate ownerships, amd all cther facts which are
reasonably related to the purpose of the stated
requirements.

(s} ™Bebates and illegal inducements™ means:

{a} wmaking, permitting to be made, or offering to make
any contract of title insurance or agreement as tc such
contract, other tham as plainly expressed in the contract
issued thereon;

{b}) paying, allowing, or giving or offering toc pay,
allow, or give, directly or indirectly, as inducesent to
such insurance or in comnection therewith amy:

(i) rebate or premiues payable on the contract;

(ii} agent's co-nisSion:

{iii) special favor or advantage in the dividends or
other benefits thereon;

{iv} paid esmployment or contract for services of any
kind; or .

{¥}) valvable consideration or inducesent whatever not
specified in the coatract;

{c) directly or indirectly giving, selling, or
purchasing or offering or agreeing *o give, sell, purchase,
or allow, as inducemant to such insurance or in comnection

therewith and whether or ncot specified or tc be specified in
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the policy or comtract, any:

(1) agreesent of any fors or nature prosising returns
and profits;

tii) stocks, bomds, or other securites or interest,
present or contingent thereir or as measured thereby, of any
insurer or other person; or

(iii) dividends or profits accrued or to accrue
thereon;

{4y offering, promising, or giving anything of value
whatsoever not specified in the contract;

{e} knowingly accepting or receiving, directly or
indirectly, any such prohibited contract, agreement, rebate,
advantage, employsent, or other inducement, provided this
section shall not affect reinsurance agreesents or treaties
entered into in the usual course of business.

(5) "Title insurance” means imsuring, guaranteeing, or
indeanifying owners of real property or the holders of liens
or encumbrances thereon or others interested therein against
loss or damage suffered by reason of lieans, encumbrances
upon, defects in, or the unmarketability of the title to
such property or invalidity or unenforceability of apy liens
or encusbrances thereon.

{6) ™Title insurer® means any company organized under
the laws of this state or any other state helding a

certificate of authority to engage in the business of title
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insurance ian this state,

{7} "Preliminary report”™ smeans a binder of insurance,
a coamitsent to insuyre, a prelisinary report of title, and
litigation reports including quiet title action, foreclosure
actions of contracts of sale, deeds of trust, or sortgages
where a policy of title 4insurance will be issued on the
successful completion thereof. There is excluded herefrom
miscellapeocus reports which do not insure title,

{8) ™Title examination™ means a search and examination
of the title and a determination of insurability of the
title in accordance with sound title undervriting practices.
Such examination of the public records as reflected ip the
complete title insurance plaat shall be made only for the
purpose of determining insurability of the described
property and shall not be a report on the condition of the
record.

{9) "miscellanecus reports® wmeans Judgmeant reports,
lot book reports, aemoranduas of title, cr property search
reports.

{10) ®"Rate™ means and includes the charges for the
assuaption of the insurance risk, searching, examipation,
determination of insurability, and ewvery other activity,
exclusive of escrow, settlement, or closing charges, whether
denominated premium or otherwise, performed by a title

insurer or an agent thereof tc an insured or to an applicant
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for insurance for any poelicy or contract of title
insurance, but the term “rate™ shall not include any charges
paid to and retained by ar attorney-at-law, sorveyocr, tax
service, or any other person acting in a capacity other than
as a title ipsurance agent and on behalf of a client other
than a title insurer or any charges wmade for special
services, even though performed in connection with a title
insurance policy or contract.

Section 3. Countersigmature of policies. & title
ipsurer may not cause to be issued a policy of title
insurance or guaranteed certificate of title or other
goaranty of title covering any property located withinm this
state unless countersigned by an agent.

Section #&. Filing of title insurance rates. All rates
shall be filed with the commissioner and deterwsined
according to the provisions of the Rontana Imsurance Code.

Section 5. Detersination of imnsurability. Sebject to
the provisions of [section 3 of this act] title imsurance
may only be issued after a search and exasination of the
title ard a detersination of insurability have beer made in
accordarce with sound title underwriting practice. Eviderce
thereof for each policy shall be preserved and retairped inm
the files of the title insurer or its agent. TIn lieu of
retaining the original copy, the same may be reprcduced by

any photographic, photostatic, micreofilm, or microcard type
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of system or process which actually reproduces or foeoras a
durable medius for reproducing the original.

Section 6. Prohibited risks -~ rebates — vunauthorized
practices, (1) A title insurance agent or company doing
business in this state may not guarantee the payment of
deeds of trust or mnortgages cn real ©property or
intentionally issue a title insurance policy without showing
any outstanding enforceable liens and erncumbrances which are
of rTecord against the real property, except ander
circuastances the coamissicner wmay by regulation approve.
Such guaranty of mortgage paysents or intentional omission
of such outstanding liens apnd encusbrances in viclatiop
hereof shall, upon proof thereof to the satisfaction of the
commissioner, subject the insurer to a fine pot to exceed
$2,000 and to the revocatiom of, suspersion of, or refusal
to renev a certificate of aothority.

{2) ¥o imsured in a policy or any other person
directly or indirectly connected with the transaction
involving the 1lssuance of a title insurance policy,
including but not limited to mortgage brokers, real estate
brokers and agents, builders, or attorneys or any employee,
agent, representative, or solicitor therecf, shkall knowingly
receive or accept, directly or indirectly, apy rebate or
illegal inducement as definmed in this act. No title imsurer

or agent shall guote or make any charge for title insurance
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to any perscoa less than the currently filed rate for sach
risk with the department of imsuramce. Bach persom glving or
receiving a rebate, illegal inducesent, cr a reduction in
rate shall, in addition to the other penalties set forth in
B0-2814 for violation thereof, be 1liable for a penalty
equal to three times the asount of such rebate, illegal
inducement, or reduced rate, payable to the cosmissioner.

{3) HNeither a person forwarding or directing title
insurance business +to a title insurer or agent in Acntana
nor the iasurer or agent receiving such business say give or
receive anything of valoe or a portion of the presioms
therefor,

{4) Extension of credit, for the payment of premiam
beyond the customary premius payment period withomt charging
and collecting interest at a reascnable rate per year on the
amount of credit so extended and for the duration <¢f such
credit, is prohibited under this section.

(S) A title insurer or agent may not:

fa) charge a presius for a policy in one traasaction
and vithhold issuance of a polic& thereon;

{b) charge a premium for a policy in one transaction
and apply the preaium or any part thereef applicable to the
first transaction to a preamium charged in a subseguent
transaction, provided that:

(i) a title insurer say file a temporary [<5
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construction mortgagee’s policy rate allowing credit for
such policy apon a permanent policy to the extent of the
basic standard coverage charge only for the tesporary
policy provided that full applicable presmium and fees have
been <charged and collected on the issuance of the first
policy; and

(ii) a title insurer may file an owner's reissne rate;

{c} issue a title insuraace binder, commitsent, or
prelimirary report without an order and without aaking a
charge therefor if a policy is not issued thereon or apply
the charge or any part therecf toward the presiom of a
policy on any cther tract of land;

{d) issuwe a binder, commitment, or preliaminary report
or title ipsurance policy for a charge vhich is 1less than
that currently filed for such risk with the department; or

te} give credit for any abstract on the premiam due on
a title policy.

(6) In additiom to =any cther penalties described in
this act, violations of this section are subject tc the
repedies and penalties described in the Montana Insurance
Code for trade practices and frauds.

Section 7. Personal or controlled insurance. (&)
Perscnal or contrelled insurance wmeans a policy of title
insurance where the insured or cne of the insureds under

such policy is or the lcss thereunder is payable to:
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fa) (i) the title insurer issuing such policy;

(ii) any person or entity directly or indirectly owning
or contreclling a majority of the voting stock or ownership
in such title insurer; or

(ifi) any entity whichk is directly -or indirectly
controlled by a person or entity vﬁich also controls the
title insurer described im this subsection (a): or

(b} £1) a title insurance agent issuing such policy;

(ii)} if the agent is a natural person, his spouse,
employer, or esployer's spouse or such other persom related
to such persons mentioned withip the first degree by blood
or marriage;

(iii) if the employer is an entity, any person directly
or indirectly owaing or controlling the majority of voting
stock or ownership of such entity;

(iv) any partner or member of an association; or

{v) if the agent 1s an entity, any person directly or
indirectly owning or controlling the majority of the woting
stock or cwnership of such emtity or any corporaticn which
directly or indirectly controls such person who also
controls the title insurance agent,

{2} If the rtates and charges for personal or
controlled insurance in any one year received from any one
source by a title ipsurer or by a title insurance agesncy

exceed 25% or if froe all sources of personal and controlled
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insurance exceed 50% of the total rates and charges received
by such title insurer or title insurance agent in the same
year, the excess shall be considered nnlawfvl rebates. For
the purpose of this provision, if the interest of the title
insarer or title iosurance agent is or was held by the same
in a fidaciary capacity for the beneficial owner thereof
reflected by a2 writing between the parties, the issuance of
such title insurance policy by which title is conveyed to or
by such title ipsurer or titte insurance agent is not
controlled imsurance. '

Section B. Licensing of ageamts. {1) 4 title ipsurer
say not allov or perait any person to act as its agent in
relation to the issuance of any certificate, title insurance
policy, or other underwriting contract unless such person
has obtained a title insurance agent's license for each
county for which policies are to be written from the
department, Ko person may act within this state as such
agent for any title imsurer without first having obtained a
license from the departaent.

{2) A separate agent?s license for each coupty shall
be issued by the departaent upom due showing filed by the
applicant wepon forms to be provided by the department and
payment of the required fee. In addition to cther
requiresents for ageats under the Nontapna Ipsurance Code,

each individual who will exercise the license privilege must
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have reasonable experience or instruction inm the field of
title examipations and title insurance and the insurasce
laws of Montapa, and be appointed by a person #¥ho oNBS oI
leases, separately or with ancther, a complete title
insurance plant in each county wherein he proposes to do
business.

Section 9. PExasinations and adeinistraticn, Bach title
insurance plant shall be examined at the directicn of the
compissioner within 1 year from Jely 1, 1977, and those
plants found not to be in compliance with [section 2(3) {a}]
shall be reexamined at 6-month intervals thereafter until
they comply with the provisioms cf [sectiom 2{2) {(a} ] The
cosmissioner may accept a title insurance plant witheot
examination if the plant is certified as am abstract plant
by the board of abstracters. rThe:eafte:, each title
insurance plant shall be examined not meore than once every
5 years provided that the commissioner wmay cause an
examination to be made at the request of the cwner or a
prospective bona fide purchaser thereof with the consent of
the owner thereof or upon the commissioner's determination
that reasonable cause exists to believe that the plamt does
not conform to the :eﬁni:e-ents of this act or rules
promulgated hereunder. All exasminatious shall be conducted
by such person or persons qualified to wmake such

examinatiens as determined by the ccamissioner, and all
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examinations shall be conducted in accordance with the
Bontana Insurance Code and the expenses of such examination
shall be paid as provided in the Mortana Insurance Code.

Section 10. Issuance of pelicy. The preparation,
execution, and delivery of a title iasurance policy is
copsidered only a contract of insurance up to the face
amount of such policy and in no way creates a tort liability
as to the condition of the record insured from. The same
shall inclaude any necessary investigation dJust prior to
actual issuance of a poiicy to determine if there has been
proper execution, acknovledgment, and delivery of any
conveyances, mortgage papers, and other title instrusents
vhich may be necessary for the issuance of a policy. It
shall alsc incluode detersination of the status of tazxes
based on the latest available informaticn and a final search
of the title and that all necessary papers have been filed
for record. Issuance of the policy say nct include services
which are essentially escrow or closing services, such as
receiving and disbhursing meney, prorating insurance and
taxes, and other similar services for which an escrov fee
nay be charged.

Section 11. Hiscellaneous reports. Whenever an insurer
or its agent issoes miscellamneous reports, each repert shall
specifically contain the following statement:

"This report 1is based on a search of our title

—14-
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insurance plant. This is not a title or ownershifp report,
and no examipation of the title to the property described
has heen wmade. For this reason, no liability beyond the
amount paid for this report is assumed hereuvnder, and the
cospany is npot responsible beyond the amcunt paid for any
errors and omissions contained bherein.™

Sectiomn 12. <Compliance required — timetable. Or and
after July 1, 1977, only a title imsurer as defined in this
act may undexwrite or cause to be issued a policy cof title
insurance; no person may engage in the business of title
insurance in this state pnless authorized to transact such a
business by the provisions of this act, and no pclicy of
title ipsurance may be issued after July 1, 1977, except in
accordance with the provisions of this act. However, all
title insurance companies and agents doing business im this
state on July 1, 1977, shall, for the purposes of the coubnty
in which they are issuing title insurance policies on July
1, 1977, be allowed until July 1, 1979, to comply with the
provisions of [section 2(3)(a) ], so long as such title
insurer or agent is appointed by a person who owns or leases
2 title insurance plant which contains at least the ainimal
records required by sound title insurance underwriting
principles for each such county. The cosaissioner may, upon
showving of actual hardship, extend ccspliance time for an

additional period of 1 year. The co®missioner shall consider
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hardship based upon the condition c¢f the plant at the
effective date of this act, amount of progress sipce initial
examination, financial outlay regquired, aand such other
factors as he considers relevant.

Section 13, General saving clause. This act may not
ispair or affect any act done, offense ccsmitted, or right
accraing, accrued, or acguired or 1iability, penalty,
forfeiture, or punishment incurred pricr to the time this
act takes effect, but the same may be enjoyed, asserted,
enforced, prosecuted, or inflicted as fully and to the same
extent as if this act has not been passed,

Section 14. Particular provisions prevail. Provisicns
of this act relative to a particular satter shall prevail
over provisions relating to insuramce in general.

Section 15. Sectioa 40-3639, R.C.HM. 1947, is amended
to read as follows:

"40-3639. Scope of chapter. This chapter applies to
all insurers and all kinds of insurance, except that nothing
contained in this chapter shall—appl:y applies to:

{1) dife life insurances;

(2) Bisability disability insurances;

{3) BReinsuranee reinsurance, except joimt reinsurance
as provided in section 20 [40-3653] of this chapters;

(4) ZImnsesanee insurance against lcss of or damage to

aircraft, their hulls, accessories, a#d4 or equipmenty oOr
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against liability, other than weeksents workers!
compensation and employers' liability, arising out of the
ownership, maintenance, or use cf aircrafte;

{5) ZIssurasee insypamce of vwessels or craft, their
cargoes, wmarine builders' rtisks, marine protection and
indeanity, or other risks comsonly insured under marine, as
distinguished fros inland marine, imsurance policiese; _gr

+6——Fitle—iBAuEranGey

433 {6) Seorkaeats Wworkers'! compensation or emsployers!
liability insurance wvwritten im connection vwith wvesksenls
workers' compensation.” A

Section 16. EHepealer, Sections 80-2%908, B0-%601,
40-4602, and 40-8603, R.C.N. 1947, are repealed,

~End-
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STATE OF MONTANA

REQUEST NO. 20177
FISCAL NOTE

Form BD-15

In compliance with a written request recaived January 26 , 19 _77__ | there is hereby submitted a Fiscal Note
for ___ House Bill 418

pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:
An act establishing a comprehensive title insurance code.
ASSUMPTIONS:

1. 65 title insurance forms will be examined in FY 78.
2. Additional FTE will be required to administer the act.
3. The word “department” as used in the bill refers to the Commissioner of Insurance.

FISCAL IMPACT:

FYy 78 FY 79 TOTAL
Personal services $43,291 $45,455 $88,746
Operating expenses 4,800 3,600 8,300
Equipment 800 0 800
Total additional cost of proposed 8.891 8 955 97 846
legislation Ms8e1 48966 - -’

LOCAL IMPACT:

The act provides for an increase in the number of agents to be licensed. It is assumed that the increase in license fee
collections will offset any additional costs incurred.

TECHNICAL NOTE:

1. The act provides that the agent is required to be appointed by a Title insurer and a title plant. This raises the question:
Is the insurer or title plant responsible for any adverse practices of the agent?

2. This act appears to be in conflict with Sections 40—3302, 40—3315, 40-3316, 40—3317 and 40-3318.

BUDGET DIRECTOR “
Office of Budget and Program Planning 4

Date: L 3/-77




