
~~th Legislature LC 01163;01 

2 

3 

II 

5 

6 

7 

8 

9 

10 

11 

12 

13 

111 

15 

16 

17 

18 

19 

20 

21 

22 

23 

211 

..::: '""~ 

IlltRODUCED BT 

_ __._H~ BILL JO. _!Ill_ 
4th <..lv '"ut..,.,t? ... ~ ~ 

A BILL FOB &I lCT EITITLED: "AI ICT !STABLISHIIG A 

CO!IPBE!IBMSI'! TI'fL! IJSUBAICE CODE; l!EIDIJG SECTIOI 

110-3639, !i.C. !!. 191H; UD B!PElLIIIG SEIZTIOIS 110-2908, 

110-11601, 110-11602, liD -0-11603, B.C.!!. 19111." 

BE IT EllCT!D BT THE LBGISLlTURB Of THE STATE Of ftOJ!AI&: 

Section 1. Policy purpose. It is the purpose of 

this act to pro•ide a coaprehensiwe regulation of the 

business of title insurance as defined herein as an integral 

part of the Santana Insurance Code in order that the 

citizens of the state of Bontana he afforded a4egaate 

protection in their transactions inwolwing real estate, and 

it is the policy of the legislature of the state of Bontana 

that this enactaent be giwen broad interpretation in order 

to effect its purpose. 

Section 2. Definitions. ls used in this act, the 

following definitions apply: 

(1) "Business of title insurance• aeans: 

(a) the aaking or proposing to aake, as an insurer, 

quarantor, or surety, any contract or policy of title 

insurance, which includes all certificates, coaaitaents, 

policies, binders, preliainary reports, or otller 
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underwriting contracts and endorseaents guaraateeing or 

insuring the ownership or coaditioo cf title to real 

property or interest therein; 

(b) transacting or proposing to transact any phase of 

title insurance inclncl.ing solicitations, negotiatioas 

preliainary to, and execution of a contract of title 

insurance and aatters subsequent to the issuance of snell 

contract; 

(c) the perforaance of any act included herein by a 

title insurer or a title insurauce agent incident to any 

contract or policy of title insurance; or 

(d) the doing or proposing to do aay business iu 

substance equiwaleat to any of tae foregoing in the aanner 

designated to e•ade the prowisions of this act. 

(2) ·~itle insurauce agent• or •ageut• aeans a person 

vllo is licensed by the departaeut to transact the business 

of title insurance vitllin this state, appointed by a perscn 

who owns or leases separately or with another a coaplete 

title insurance plant for each county for which policies are 

written and who is appointed by a title insurer. 

(3) (a) "Coaplete title insurance plant• aeans a set 

of indexes fro• wllicll the record ovnersllip and condition of 

title to all land within a particular county can te traced 

and ascertained, such set of indexes to be coaplete froa tile 

inception of title fro• the United States of laerica. such 
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indezes aust contain: 

{i) all filed and recorded instruaents affecting title 

to particularly described parcels of real property and •hich 

i•part coustractiwe notice under the recording la•s; and 

(ii) all judicial proceedings in the particular county 

affecting title to particularly described parcels cf real 

property which are posted. filed. entered, or otherwise 

included in that part of the indezing systea which 

designates the particular parcel of real property. Bowewer. 

no reference need be aade in this indez to any judicial 

proceeding •hich is included in a naae indez which say be 

aaintaiaed at the option of the agent. 

(b) Bo requireaent is aade for tazes and assessaents, 

water rights. gowernaeatal land use regulations, zoniag 

ordiaances. or liens or encuabrances which hawe been 

properly released of record or barred by the applicable 

statute of liaitations to be aade a part of the plant 

records. 

(~) ~he indezes aay be aaintained in bound books, 

loose-leaf books, jackets. or folders, on card files. or in 

aay other fora or systea. whether 

electronic, or otherwise, or in any 

foras or systeas. ~he eztent to 

iadezes are subdivided or refined 

relevant circuastances. including 

aanual, wechanical. 

coabination of such 

which tbe prescribed 

dependent upon all is 

the population of the 
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within the 

passes into 

which are 

the stated 

(4t •Rebates and illegal induceaents• aeans: 

(a~ aating. peraitting to be aade. or offering to nate 

any contract of title insurance or agreeaent as to such 

contract. other than as plainly expressed in the contract 

issued thereon; 

(b) paying. allowing, or giving or offering to pay. 

allow. or giwe. directly or indirectly. as induceaent to 

such insur.ance or in connection therewith any: 

{i) rebate or preaiu•s payable on the contract; 

(ii) agent's coaaission; 

(iii} special favor or adyantage in the dividends or 

other benefits thereon; 

(iY) paid eaployaent or contract tor services of any 

tind; or 

(Y) waluable consideration or induceaent whatever not 

specified in the contract; 

(c) directly or indirectly giving, selling, or 

purchasing or offering or agreeing •o give, sell, purchase. 

or allow. as indnceaent to such insurance or in connection 

therewith and whether or not specified or to be specified in 
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the policy or contract, any: 

(i) agreeaent of any for• or nature pro•ising returns 

and profits; 

(ii) stocks, bonds, or other securites or interest, 

present or contingent therein or as •easored thereby, of any 

insurer or other person; or 

(iii) dividends or profits accrued or to accrue 

thereon; 

(d) offering, pro•ising, or giving anything of value 

whatsoever not specified in the contract; 

(e) knowingly accepting or receiving, directly or 

indirectly, any such prohibited contract, agree•ent, rebate, 

advantage, e•ploy•ent, or other induce•ent, prowided this 

section shall not affect reinsurance agreeaents or treaties 

entered into in the usual course of business. 

(5) "Title insurance• •eans insuring, guaranteeing, or 

indeanifying owners of real property or the holders of liens 

or encuabrances thereon or others interested therein against 

loss or da•aqe suffered by reason of liens, encoabrances 

upon, defects in, or the nnaarketability of the title to 

such property or invalidity or unenforceability of any liens 

or encu•brances thereon. 

(6} "Title insurer• weans any co•pany organized under 

tbe laws of this state or any other state holding a 

certificate of authority to engage in the business of title 
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insurance in this state. 

(7) •Prelivinary report• aeans a binder of insurance, 

a coaaitaent to insure, a preli•inary report of title, and 

litigation reports including quiet title action, foreclosure 

actions of contracts of sale, deeds of trust, or aortgages 

where a policy of title insurance will be issued on the 

successful coapletion thereof. !here is excluded herefroa 

•iscellaneous reports which do not insure title. 

(8) ·~itle eza•ination• aeans a search and eza•ination 

of the tit1e and a deter•ination of insurability of the 

title io accordance vitb sound title underwriting practices. 

Sucb exaaination of tbe public records as reflected in the 

co•plete title insurance plant shall be •ade only for the 

purpose of deteraining insurability of the described 

property and shall not be a report on the condition of the 

record. 

(9) "!iscellanecus reports" aeans judgaent reports, 

lot book reports, ae•oranduas of title, cr property search 

reports. 

(10) •Rate" •eans aod includes tbe charges for tbe 

assuaption of the insurance risk, searching, exaaination, 

deteraination of insurability, and ewery other activity, 

exclusiwe of escrow, settleaent, or closing charges, whether 

denoainated pre•iua or otherwise, perforaed by a title 

insurer or an agent thereof tc an insured or to an apflicant 
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for insurance for any policy or contract of title 

insurance, but the tera •rate• shall not include any charges 

paid to and retained by an attorney-at-law, surveyor, taz 

service, or any other person acting in a capacity other than 

as a title insurance agent and on behalf of a client other 

than a title insurer or any charges aade for special 

services, even though perforaed in connection with a title 

insurance policy or contract. 

Section 3. countersignature of 

insurer aay not cause to be issued 

insurance or guaranteed certificate 

guaranty of title covering any property 

state unless countersigned by an agent. 

policies. l title 

a policy of title 

of title or other 

located aithin this 

Section II. Filing of title insurance rates. All rates 

shall be filed with the coaaissioner and deterained 

according to the provisions of the ftontana Iasorance Code. 

Section 5. Detersination of insurability. Subject to 

the provisions of [section 3 of this act] title insurance 

say only be issued after a search aud ezasiuation of the 

title and a detersination of iusarability have been aade in 

accordance with sound title underwriting practice. Evidence 

thereof for each policy shall be preserved and retained in 

the files of the title insurer or its agent. In lien of 

retaining the original copy, the saae aay be reproduced by 

any photographic, photostatic, aicrofila, or aicrocard type 
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of systes or process which actually repr~duces or forss a 

durable aediu• for reproducing the original. 

section 6. Prohibited risks-- rebates-- unauthorized 

practices. (1) 

business in this 

1 title insurance agent or coapany doing 

state aay not guarantee the pay•ent of 

deeds of trust or •ortgages on real property or 

intentionally issue a title insurance policy without showing 

any outstanding enforceable liens and encuabrances •hich are 

of record against the real property, ezcept under 

circn•stances the cos•issioner aay by regulation approve. 

Such guara~ty of aortgage paysents or intentional oai5slon 

of such outstanding liens and encoabrances in violation 

hereof shall, upon proof thereof to the satisfaction of the 

coaaissioner, subject the insurer to a fine not to ezceed 

12,000 and to the revocation of. suspension of, or refusal 

to rene• a certificate of authority. 

(2) lo insured in a policy or any other person 

directly or indirectly connected with the transaction 

involving tbe issuance of a title insurance policy, 

including but not lisited to aortgage brokers, real estate 

brokers and agents. builders, or attorneys or any eaployee, 

agent, representative, or solicitor thereof. shall tno•ingly 

receive or accept, directly or indirectlJ, any rebate or 

illegal iuduceaent as defined in this act. Ro title insurer 

or agent shall quote or sake any charge for title insurance 
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to any person less than the currently filed rate for such 

risk with the departaent of insurance. Each person giving or 

receiving a rebate. illegal iudaceaent. cr a reduction in 

rate shall. in addition to the other peaalties set forth in 

110-28111 for violation thereof. be liable for a penalty 

equal to three tiaes the aaount of such rebate. illegal 

induceaeut. or reduced rate. payable to the coaaissioner. 

(3) Reither a person forwarding or directing title 

insurance business to a title insurer or agent in ftontaua 

nor the insurer or agent receiving such business aay give or 

receive anything of ~lue or a portion of the preaiua 

therefor. 

(II) Extension of credit. for the payaent of preaiua 

beyond the custoaary preaiua payaent period without charging 

and collecting interest at a reasonable rate per year on the 

aaount of credit so extended and for the duration cf such 

credit, is prohibited under this section. 

(5) 1 title insurer or agent aay not: 

(a) charge a preaiua for a policy in one traasaction 

and withhold issuance of a policy thereon; 

{b) charge a preaiua for a policy in one transaction 

and apply the preaiua or any part thereof applicable to the 

first transaction to a preaiua charged in a subsequent 

transaction, provided that: 

(i) a title insurer aay file a teaporary or 
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construction aortgagee•s policy rate allowing credit for 

such policy upon a peraanent policy to the extent of the 

basic standard coverage charge only for the teaporary 

policy provided that full applicable preaiua and fees have 

been charged and collected on the i£suance of the first 

policy; and 

(ii) a title insurer aay file an owner's reissue rate; 

(c) issue a title insurance hinder. coaaitaent, or 

preliainary report without an order and witboat aakiag a 

charge therefor if a policy is not issued tbereon or apply 

the charge or any part thereof toward tbe preaiua of a 

policy on any other tract of land; 

(d) issue a binder. coaaitaent. or preliainary report 

or title insurance policy for a charge which is less than 

that currently filed for such risk with tbe departaent; or 

!e) give credit for any abstract on the preaiaa due on 

a title policy. 

(61 ln addition to any other penalties described in 

this act, violations of this section are subject tc tbe 

reaedies and penalties described in the ftontana Insurance 

Code for trade practices and frauds. 

Section 7. Personal or controlled insurance. ( 11 

Personal or controlled insurance weans a policy of title 

insurance where the insured or one of the insureds under 

such policy is or the less thereunder is payable to: 
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(II) fi) the title insurer issuing such policy; 

(ii) any person or entity directly or indirectly owning 

or controlling a aajority of the woting stock or ownership 

in such title insurer; or 

(iii) any entity which is directly ·or indirectly 

controlled bJ a person or entity which also controls the 

title insurer described in this subsection (a) ; or 

{b) {i) a title insurance agent issuing saeb policy; 

(ii) if the agent is a natural person, his spouse, 

e•ployer, or eaployer•s spouse or such other person related 

to such persons •entioned vithia the first degree by blood 

or aarriage; 

(iii) if the e•ployer is an entity, aay person directly 

or indirectly owning or controlling the aajority of woting 

stock or ownership of such entity; 

(iY) any partner or •••her of an association; or 

(Y) if the agent is an entity, anr person directly or 

indirectly owning or controlling the •ajority of the woting 

stock or ownership of sucb entity or any corporation which 

directlr or indirectly controls such persoa wbo also 

controls tbe title insurance agent, 

(2) If the rates and charges for personal or 

controlled insurance in any one year received fro• any one 

source by a title insurer or by a title insurance agency 

e%ceed 251 or if fro• all sources of personal and controlled 
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insurance e%ceed 501 of the total rates and charges received 

by such title insurer or title insurance agent in the save 

year, the e%cess shall be considered unlawful rebates. Per 

the purpose of this prowision, if the interest of the title 

insurer or title insurance agent is or was held by the sa•e 

in a fiduciary capacity for the beneficial owner thereof 

reflected by a writing between the parties, the issuance of 

such title insurance policy by vbich title is conweyed to or 

by such title insurer or titte insurance agent is not 

controlled insurance, 

Section 8. Licensing of agents. (1) 1 title insurer 

aay not allow or perait any person to act as its agent in 

relation to the issuance of any certificate, title insurance 

policy, or other underwriting contract unless such person 

has obtained a title insurance agent•s license for each 

county for which policies are to be written fro• the 

depart•ent, Bo person •ar act within this state as such 

agent for any title insurer without first having obtained a 

license fro• the departaent. 

(2) 1 separate agent's license for each county shall 

be issued by the depart•ent upon due shoving filed by the 

applicant upon foras to be provided by the departaent and 

pay•ent of tbe required fee, In addition to other 

requireaents for agents under the !ontana Insurance Code, 

each indiwidual vho will e%ercise the license priwilege •ust 
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have reasonable experience or instruction in the field of 

title exaainations and title insurance and the insurance 

laws of !ontana, and be appointed by a person vbo owns or 

leases, separately or vith another, a coaplete title 

insurance plant in each county wherein he proposes to do 

business. 

section 9, Exaainatioos and adainistraticn, Bach title 

insurance plant shall be exaained at the direction of the 

coaaissioner vithin 1 year froa July 1, 1977. and those 

plants found not to be in coapliance vith [section 2(3) (a)] 

shall be reexa•ined at 6-aonth intervals thereafter until 

they coaply vith the provisions cf [sectioa 2 (3) (a)]. The 

coaaissioner aay accept a title insurance plant without 

eza•ination if the plant is certified as an abstract plant 

by the 

insurance 

board of abstracte~:s. 
r 
Thereafter, each title 

plant shall be exaained not acre than once every 

5 years provided that the coaaissioner •ay cause an 

ezaaination to be aade at the request of the cvner 01: a 

prospective bona fide purchaser thereof vith the consent of 

the owner thereof or upon the coaaissioner•s deteraination 

that reasonable cause exists to believe that the plant does 

not confor• to the ~:equire•ents of this act or rules 

proaulqated hereunder. All exaainations shall be conducted 

by such person or persons qualified to aake such 

exaainations as deterained by the ccaaissioner, and all 
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exaainations shall be conducted in accordance with the 

!ontana Insurance Code and the expenses of such exaaination 

shall be paid as provided in the !ontana Insurance Code, 

section 10. Issuance of policy. The preparation, 

execution, and delivery of a title insurance policy is 

considered only a contract of ins~rance up to the face 

aao~nt of such policy and in no way creates a tort liability 

as to the condition of the record insured fro•. Tbe saae 

shall include any necessary investigation just prior to 

actual issuance of a policy to deteraine if there bas been 

proper execution, acknovledqaent, and delivery of any 

conveyances, •ortgage papers. and other title instrn•eots 

vhich aay be necessary for the issuance of a policy. It 

shall also include deteraination of the status of taxes 

based on the latest available inforaaticn aod a final search 

of the title and that all necessary papers have been filed 

for reco~:d. Issuance of the policy aay net include services 

vhich are essentially escrov or closing services, such as 

receiving and disbursing acney, prorating insurance and 

taxes, and other siailar services for vhich an escrov fee 

aay be charged. 

Section 11. ~iscellaneoos reports, Whenever an insurer 

or its agent issues aiscellaneous reports, each report shall 

specifically contain the following stateaent: 

"This report is based on a search of our title 
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insurance plant. This is not a title or ovnersbif report, 

and no exasiuation of the title to tbe property described 

has been sade. For tbis reason, no liability beyond tb~ 

asount paid for this report is assused hereunder, and the 

coapany is not responsible beyond the aaount paid for any 

errors and oaissions contained herein." 

Section 12. Cospliance required -- tiaetable. On and 

after July 1, 1977, only a title insurer as defined in this 

act say underwrite or cause to be issued a policy of title 

insurance; no person say engage in the business of title 

insurance in this state unless authorized to transact such a 

business by the prowisions of this act, and no pclicy of 

title insurance aay be issued after July 1, 1977, except in 

accordance with the prowisions of this act. However, all 

title insnrance coapauies and agents doing business in this 

state on July 1, 1977, shall, for the purposes of the county 

in which they are issuing title insurance policies on July 

1, 1977, be allowed uatil July 1, 1979, to coaply with the 

pro•isions of [section 2(3) (a)], so long as such title 

insurer or aqent is appointed by a person vho owns or leases 

a title insurance plant which contains at least the ainiaal 

records required by sound title insurance underwriting 

principles for each such county. The coaaissioner aay, upon 

shoving of actual hardship, extend coapliance tiae for an 

additional period of 1 year. The coaaissioner shall consider 
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hardship based upon the condition cf the plant at the 

effecti•e date of this act, aaount of progress since initial 

exaaination, financial outlay required, and such other 

factors as he considers relevant. 

Section 13. General sawing clause. This act aay not 

iapair or affect any act done, offense ccaaitted, or right 

accruing, accrued, or acquired or liability, Fenalty, 

forfeiture, or punish•ent incurred prior to the tiae this 

act takes effect, but the saae aay be enjoyed, asserted, 

enforced, prosecuted, or inflicted as fully and to the saae 

extent as if this act bas not been passed. 

Section 14. Particular pro't'isions prevail. Provisions 

of this act relati•e to a particular aatter shall pre•ail 

over provisions relating to insurance in general. 

Section 15. Section 40-3639, R.C.I!. 1!1117, is asended 

to read as follows: 

"40-3639. Scope of chapter. This chapter apflies to 

all insurers and all kinds of insurance, except that notbing 

contained in this chapter s~all apply applies to: 

(1) ~ life insuranc~~ 

(2) Sisa~ili~y disability insuranceT~ 

{3) 1iei&sv.Paa&e reinsurance, except joiat reinsurance 

as provided in section 20 [40-3653] of this chaptery~ 

(4) IR&sPaase insurance against less of or daaage to 

aircraft, their hulls, accessories~ a.4 ~ eguipaentT or 
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against liability, other than ll&llllaea•s .!!.li.!WC 

2 coapensation and eaployers• liability, arising out of the 

3 ownership, aaintenance~ or use cf aircraft~~ 

II (51 Iae~eaaee insgrance of vessels or craft, their 

5 cargoes, aarine builders• risks, aarine protection and 

6 indeanity, or other risks coaaonly insured under aarine, as 

7 distinguished fro• inland aarine, insurance policies.~ 

8 (i) litole iBIIUi'HS&o 

9 -P+ill lieEitaea•e workers! coapensation or eaployers' 

10 liability insurance written in connection vith ve~rllaea•e 

11 workers• coapensation.~ 

12 Section 16. Repealer. Sections IIQ-2908, 110-11601, 

13 n0-4602, and 40-4603, B.C.M. 19117, are repealed. 

-End-
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STATE OF MONTANA 
REQUEST NO. 201 - 77 

FISCAL NOTE ..,, 
Form BD-15 

In compliance with a written request re~aived January 25 19 __]}__, there is hereby submitted a Fiscal Note 

for~~- House Bill 41J pursuant to Chapter 53, Laws of Montana, 1965- Thirty-Ninth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act establishing a comprehensive title insurance code. 

ASSUMPTIONS: 

1. 65 title insurance forms will be examined in FY 78. 
2. Additional FTE will be required to administer the act. 
3. The word "department" as used in the bill refers to the Commissioner of Insurance. 

FISCAL IMPACT: 

LOCAL IMPACT: 

Personal services 
Operating expenses 
Equipment 

Total additional cost of proposed 
legislation 

FY 78 

$43,291 
4,800 

800 

$48,891 

FY 79 

$45,455 
3,500 

0 

$48,955 

TOTAL 

$88,746 
8,300 

800 

$97,846 

The act provides for an increase in the number of agents to be licensed. It is assumed that the increase in license fee 
collections will offset any additional costs incurred. 

TECHNICAL NOTE: 

1. The act provides that the agent is required to be appointed by a Title insurer and a title plant. This raises the question: 
Is the insurer or title plant responsible for any adverse practices of the agent? 

2. This act appears to be in conflict with Sections 40-3302, 40-3315, 40-3316, 40-3317 and 40-3318. 

£;4.r.4 c£ &AO. )~ 
BUDGET DIRECTOR v 
Office of Budget and Program Planning...,.,/ 

Date: _/- -:J./- 7 7 


