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HOUSE BILL NO. 411 

INTRODUCED BT DUSSAULT, HELOY 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PERMIT TH~ COURT TO 

PROVIDE FOR TREAT~ENT Of DEVELOPMENTAlLY DISABLED PERSONS 

wHO LACK FITNESS TO BE TRIED FOR l CRIMINAL OFFENSE UNDER 

fHE PROCEDURE FOR TREATMENT OF DEVELOPMENTALLY DISABLED OR 

THE SERIOUSLY MENTALLY Ill; AMENDING SECTia~ 95-506, RoCoHo 

1947.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 95-506, RoCoMo 194?, is amended to 

read as follows: 

"95-506. Determination of fitness to proceed -- effect 

of fin~ing ot unfitness proceedings if fitnes~ is 

l'"'~gainr..:od. (l) Wh~n the oefendant's fitnes5 to proceed is 

drawn in question, the is5ue shall b~ determin~d by the 

COUf"t• If ,-,either th<! county ?ttorney nor counsel for t.;-,'0 

r<efendant cont<ests the findinJ of the report fi l<!d ur.der 

S.c!C t i :on 9'5-50~., the cour-t may make th2 de-t._;rmi nation on ti"'.t~ 

lnsis of the report. If the finding is contested, the court 

si1-a11 ho1 d .,. h~~rr1n·J on tn'f> issu('. If th'~-' r:~port is r<?-C·..,iVe'1 

1 n ·vid~nce upon ~h 0 h~3rin~, t~e parties have the ri~;,~ ~o 

summon ~nd cro55-~xamin~ the psychi,triSts who joinoo in th

r-:!po..-~ ,"'nd ~ o offe..- P.vid-C?nce up•)n the i~sue .. 

INTRODUCED B I L L 

2 

3 

4 

5 

7 

8 

9 

10 

11 

12 

1J 

14 

1'; 

16 

17 

ill 

l9 

20 

21 

J( 

4 

HB D41l/OZ 

(2) If th~ court determines that the defendant lacks 

fitness to proceed, the proceeding against him shall be 

suspended• except as provided in subsection t~t ~of this 

section, and the court shall co~mit him to the custody of 

the superintendent of Warm Springs state hospital, to be 

placed in an appropriate institution of the department of 

institutions for so long as the unfitness endur~s. When the 

court, on its own motion or upon the application of the 

superintendent of Warn Springs state hospital, or the county 

~ttorney, or the defendant or his legal representative, 

determines, after a hearing if a hearing is requested, that 

the defendant has regained fitness to proceed, the 

proceeding shall be resumed. Ift however, the court is of 

the vi~w that so muc~ tim~ has elapsed since th~ commitm~nt 

of the defendant that it would t2 unjust to resum~ thB 

criminal proceedings. the court may disuiss the charge and 

m3y order the defendant t0 be disch~rged, or, s~oject to the 

ld~ qovernin~ th~ civil cornmitm~nt af p~rsons suff~ring fro~ 

m·?nt.;::J1 d i Sl' ase or defect, or 'lei' th~ d<>fendant commi tt?d to 

on =tpp ... opr i dte instit1.1t ion of t~1e oep3rtment: of 

i nst i "(.uti ons. 

!3! If ~~YL1 d~termjnes that the defendant lacks 

t..i..U!~~s to oro~:~?d due to ___!.lliL_LKL_~___t_ru: _ _m:~__i..!. 

d~!!l~nUll~ disabled ~defined ~~-~~zoz, the 

~LQ~~jost hjm ~haJJ be suso~~ »x<;ept .-.d~ 
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vroy1deQ _in_~~-14) of thjs sectjon, and the~ 

~nglJ uroc~~~~eatmznt as prQyided tn Tjtle ~ 

~~gr lZt or Title 38• chaptPr 13. 

4 f3t~ The fact that th~ defendant is unfit to prcceed 

S does no~ preclude any legal objection to the prosecution 

6 which is susceptible to fair deter•ination prior to trail 

1 and without the personal participation of the defendant. 

8 t~L2l The expenses of sending the defendant to the 

9 custody of the superintendent of the ~ontana state hospital. 

10 to be placed in an appropriate institution of the state 

ll depart•ent of institutions. of keeping him thereo and of 

12 bringing hi• backo are in the first Instance chargeable to 

13 the county In whtcb the Indictment was foundo or the 

14 infor~ation filed; but the county may recover them from the 

15 estate of the defendant. if he has anyo or from a towno city 

16 or county bound to provide for and meintain him elsewhere.• 

-End-
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STft.TE OF MONTANA 
REQUEST NO. 513-77 __ _ 

FISCAL NOTE 

Form BD-15 

1 compliance with a writt~n request received February 14 __ , 19 _71_. there is hereby submitted a Fiscal Note 

)r. _.f':IQI,!~e_f3.i!L4J_1_~----- pursuant to Chapter 53, Laws of Montana, 1965- Thirty-Ninth Legislative Assembly. 

lackground information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

>f the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act to permit the court to provide for treatment of developmentally disabled persons who lack fitness to be tried for 
a criminal offense under the procedure for treatment of developmentally disabled or the seriously mentally Ill. 

FISCAL IMPACT: 

Minimal. The defendant would become a resident of an existing facility for the developmentally disabled. There Is no 
estimate of the number of people who would fall under this bill. There are no persons presently in the prison· who would 
meet the definition of developmentally disabled. 
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HOUSE oiLl NO. 411 

Approved by Committee 
on Judiciary 

INTRODUCED BY DUSSAULT, ~ElDY 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PERMIT THE COURT TO 

PPOVIDE FOR TREATMENT OF DEVELOP~ENTALLY OISABL~D PERSONS 

WHO LACK FITNESS TO B~ TRIED FOR A CRIMINAL OFFENSE UNDER 

THE PROCEDURE FOR TREATMENT OF DEVELOPMENTALLY UIS115LEO DR 

THE SERIOUSLY MENTALLY ILL; AMENDING SECTION g~-S06o R.C.M. 

1947.• 

Bf IT ENACTED BY THE LEGISLATURE- OF THE STATE OF MDNTANA: 

Section lo Section 95-506• RoCoMo 1947, is amende"d to 

read ClS follows: 

•95-506. Oeter•in2tion of fitness ~o proceed -- effect 

o~ finrting of unfitness proceedings if fitness is 

,..~gai;,~j. ( 1) ·r~htn th'2 Oe-fendan t • s f i toes 5 to proceed is 

ctrawn in question., the issue sh.3ll be determin2d by the 

court. lf ""ither th•• county attorney nor counsel fer th" 

o=f~ndant contests t~e finding of the report fil~a under 

5ec t ion 95-505.., the court may .,-~ake the detr:rmi nation or: t~c 

basis of tne report. If the finding is contested, the court 

s~all ho11 1 he~ring on th2 issue. If the r2port is rec~ived 

i~ 2Vid~nce uron ~h~ h~5ri0?1 t~e ~arties have the right to 

su:nmon Gnd crc-.ss-e;;c:amine t.h-e ;JSychiatl"ists whQ join-?..J. in the 

r2port and ~o offer evid~nce uo~n th~ ~ssue. 

SECOND R E A D I N G 
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(2) If tre court determines that the defendant lacks 

2 fitness to proce~d, the proceeding against him shall be 

3 suspendedo except as ~rovided in subsection t3t ~ of this 

4 section• and the court shall commit hi• to the custody of 

5 the superintendent ~f Warm Springs st~te hospital. to be 

6 placed in an aporopriate institution of the department of 

7 institutions for so long as the unfitness endures. When the 

8 court, on its own 111otion or upon the application of th-~ 

9 superint~ndent of War• Springs state hospital, ~ tne county 

10 attorney,. or- th.-~ defendant. or his 1 ~gal repres~ntative.-

11 determines, after a hearing if a hearing is requested, that 

lZ the defendant has regained fitness to proceed, the 

l3 proceeding shall be resumed. If, however, the court is of 

14 the view that so ~uch time has elapsed since thG commit~ent 

15 of the defendant that it would be unjust to resu~ the 

16 criminal proceedings, the court may dismiss the charge and 

11 may ord2r the def~ndant to be discharged, or. subject to th~ 

13 law governing the civil co••itment of persons suffering fro• 

H mc;ntal f1isease cr defect, o~der the d~fendant committed to 

zn ~n coppropri3te institution of the <1ep2rtment of 

21 institutions. 

22 !31 If the ~~r~fnes th2t the defendant lacks 

23 tjtness to proceed~to the fact that' the ~rson is 

?4 geyeloomen:t..;U~ gisabied as defjoea by Jd-1202. th~ 

25 OlLQ~ediny a~jost him shall be sus2~!h--2~~~ 
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1 proyjdcd _in_~~-14! of thjs section. and the court 

2 ... hall prac~£!1-l..Q ~ecyre treatm::>ot as pr')yided in Tjtle 38, 

3 &~ter lZs or Title 3Bt chaptor~ 

4 t-"-tlll. Tha fact that the defendant is unfit to proceed 

5 does not preclude any legal objection to the prosecution 

6 which is susceptiole to fair determination prior to tr~il 

7 and without the personal participation of the defendant. 

8 t~121 The ~xpenses of sending the defendant to thP 

9 custody of the superintendent of the Montana state hospital, 

10 to be placed in an appropriate institution of the state 

11 department of institutions, of keeping bi• thereo and of 

12 bringin1 him back, are in th~ first Instance chargeable to 

13 the county in which the indict-ant was found, or the 

14 information filed; but the county aay recoveT the• fro• the 

15 estate of the defendant, if he has any, or from a town, city 

1& or county bound to provide for and •aintain hi• elsewhere." 

-End-

- ~- H J 411 
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NO~SE BILL NO. 411 

INTRODUCED BY DUSSAULT, MELOY 

A Bill fOR AN ACT ENTITLED: •AN ACT TO PERMIT THE COURT TO 

PROvlut FOR TREATMENT OF DEVELOPMENTALLY DISABLED PERSONS 

~rlO L~CK FITNESS TO BE TRIED FOR A CRIMINAL OFF~NSE UNDER 

THE PROCEDURE FOR TREATMENT OF DEVELOPMENTALLY DISABLED OR 

THE Sc~lOUSLY MENTALLY ILL; AMENDING SECTION 95-506, R.C.M. 

1947.• 

BE IT E~ACTED BY THE LEGISLATURE OF THE STATE OF HO~TANA: 

Section 1. Section 95-506, R.c.K. 1947• is amended to 

read 3S follows: 

M95-506. Oeter~ination of fitness to proceed -- effect 

of finding of unfitn~ss -- proceedings if fitness is 

regaint>d. (1) Wilen the defendant's fitness to proceed is 

dra~n in question, the issue shall be determined by the 

court. If neither the county attorney nor counsel for the 

Oetena'lnt contests the findinq of the report filed under 

section 95-505, the court ~~y make the determination on th~ 

bdsis ot the rep~rt. If the findinq is contested, the court 

shall nol1 a hParinq on the issue. If t~e report is received 

in evidenc~ upon the hearing, the ~arties ~ave the riqht to 

sum:non and cr-oss-examine thP o-sychiatrists ..,ho joined in the 

report and to offer evidence upon the issue. 
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(l.l If the court determines that the defendant lacks 

fitness to proc~ed, the proceedinq against him shall be 

susoenaed, except as orovided in subsection t~t ~of this 

section, and the court shall commit him to the custody of 

the superintendent of Warm Springs state hospital, to be 

placed in an appropriate institution of the derartment of 

institutions for so lono as the unfitness endures. When the 

court, on its own motion or upon the aoplication of the 

superintendent of warm Springs state hospital, or the county 

attorney, or the defendant or his legal representative, 

deter~ines. after ~ hearinq if a hearino is requested. that 

the defend~nt has regained fitness to proceed, the 

proceeding shall be resumed. If. however, the court is of 

the vie~ that so much ti.e has elapsed since the commitment 

of the defendant that it would be unjust to resume the 

cri~inal proceedings, tile court may dismiss tne charqe and 

may order the defendant to be discharged, or, suDject tote 

law g~verning the civil commitment of persons sufferino from 

mental disease or defect, order the defendant committed to 

an appropriate institution of the department of 

institutions. 

UL_lLt.lHL~UL.L!I.etermjoes that the defendant lack:. 

.fi..tllitil_YL-~~_a~_t.a__the fact that the =suL .. U 

.d.tati2!.211l.!!n.t.U4---..!l.!.!i..il.!l.b:.a~--.d.ei..ined by -lJl.=.llriZL-~e 

jl.LQ!:.!i:e.d ia1-__ i!J<a.i~t.___hiDL .. wal.L..JJe s11 s pe ndedL-~L...a~ 

-2- HS 411 
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1 ~LOlt..iWHL.ilL..:iubsectjo[LtiL.Q.f._tbjs sectjono and the court 

Z %ttl.all-2.UU;i:itd-.---t.lL~J:it~ment as proyj ded jn Lit I e 3Bo 

3 Ltl.aatac-l~~~fi%!~-~By-~r-t7. 

4 ~~t~~ The fact that the defendant is unfit to proceed 

~ ~oes ~ot preclude any laoal objection to toP ~rn•ecution 

b 

1 

which 

Ilil.U. 

is 

and 

t1 defendant. 

susceptible 

without the 

to fair determination prior to tre++ 

personal participation of the 

9 ~ti~ The expenses of sending the defendant to the 

10 custody of the superintendent of the Montana state hospital, 

11 to be placed in an appropriate institution of the state 

12 department of institutions, of keepinq hi~ there, and of 

13 bringing him backo are in the first instance chargeable to 

1~ the county in which the indict.ent was found, or the 

lS information filed; but the county may recover them from the 

lb estate of the defendant, if he has anyo or from a town, city 

17 or county bound to provide for and maintain him elsewhere." 

-End-

-3- HB 411 



March 25, 1977 

STANDING COMMIT'l'EE REPORT 
Senate Committee on Judiciary 

That House Bill No. 411 be amended as follows: 

1. Amend title, line 5. 
Following: "OF" 
Strike: "DEVELOPMENTALLY DISABLED" 

2. Amend title, lines 6 through 8. 
Following: "OFFENSE" 
Strike: "UNDER THE PROCEDURE FOR TREATMENT OF DEVELOPMENTALLY DISABLED 

OR THE SERIOUSLY HENTALLY ILL" 
Insert: "IN AN INSTITUTION TO BE SELECTED BY THE DEPARTMENT OF INSTITUTIONS' 

3. Amend page 2, section 1, line 3. 
Following: "+3t" 
Strike: "(4)" 
Insert: "TIT" 

4. Amend page 2, section 1, line 5. 
Following: "the" 
Strike: "superintendent of Warm Springs state hospital" 
Insert: "director of the department of institutions" 

5. Amend page 2, section 1, line 9. 
Following: line 8 
Strike: "superintendent of Warm ~prings state hospital" 
Insert: "director of the department of institutions" 

6. Amend page 2, section 1, line 22 through line 3 on page 3. 
Following: line 21 
Strike: subsection (3) in its entirety 
Renumber: all subsequent subsections 

7. Amend page 3, section 1, line 10. 
Following: "the" 
Strike: "superintendent of the Montana state hospital" 
Insert: "director of the department of institutions" 
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SENATE 
COMMITTEE OF THE WHOLE 

That House Bill No. 411 be amended as follows: 

1. Amend title, line 8, 
Following: "Amending 11 

Strike: "SECTION" 
Insert: "SECTIONS 38-12 02, 38-1208, 38-12 09, 38-12;1..5, 38-1216, and" 

2. Amend page 1, section 1, line 12. 
Following: line 11 
Insert: "Section 1. Section 38-1202, R.C,M. 1947, is amended to read 
as follows: 

"38-1202. Definitions. As used in this aet chapter: 
(l) "Board" means the mental disabilities board of visitors created 

by this act. 
(2) "Community-based facilities" or "community-based services" 

include those services and facilities which are available for the 
evaluation, treatment and habilitation of the developmentally disabled 
in a community setting, including but not limited to, outpatient facilities, 
special education services, group homes, foster homes, day care facilities, 
sheltered workshops, and other community-based services and facilities. 

(3) "Court" means district court of the state of Montana. 
(4) "Developmentally disabled" means suffering from disabilities 

attributable to mental retardation, cerebral palsy, epilepsy, autism or 
any other neurologically handicapping condition closely related to mental ..., 
retardation and requiring treatment similar to that required by mentally 
retarded individuals; which condition has continued or can be expected 
to continue indefinitely and constitutes a substantial handicap of such 
individuals. 

(5) "Habilitation" means the process by which a person who is 
developmentally disabled is assisted to acquire and maintain those life 
skills which enable him to cope more effectively with the demand of his 
own person and environment and to raise the level of his physical, mental 
and social efficiency. Habilitation includes but is not limited to 
formal, structured education and treatment. 

(6) "Next of kin" includes but need not be limited to the spouse, 
parents, adult children, and adult brothers and sisters of a person. 

(7) "Professional person" means: 
(a) a medical doctor, or 
(b) a person trained in the field of developmental disabilities and 

certified by the department of institutions or the department of social 
and rehabilitation services in accordance with standards of professional 
licensing boards, federal regulations, and the joint commissions on 
accreditation of hospitals. 

(8) "Resident" means a person admitted to a residential facility 
for a course of evaluation, treatment or habilitation. 

(9) "Residential facility" or "facility" means any residential 
hospital or hospital and school which exists for the purpose of evaluating, 
treating and habilitating the developmentally disabled on an inpatient 
basis, including the Boulder River School and Hospital and the Eastmont ~ 
Training Center. The term does not include a group home or foster home 
or a halfway house. A correctional facility or a facility for the 
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~treatment of the mentally ill shall not be a "residential fl:lcility" 
within the meaning of this act. 

(10) "Respondent" means a person alleged in a petition filed 
pursuant to this act to be developmentally disabled and in need of 
developmental disabilities services. 

(11) "Responsible person" means any person willing and able to 
assume responsibility for a person who is developmentally disabled 
or alleged to be developmentally disabled. Whenever, in any proceeding 
under this act, the court believes that a conflict of interest may exist 
between a person who is developmentally disabled or alleged to be develop
mentally disabled and his parents or guardian, or that the parents or 
guardian are unable to protect the interests of such person, or whenever 
there is no parent or guardian, the court shall appoint a responsible 
person to protect the interests of the person who is developmentally 
disabled or alleged to be developmentally disabled. Only one person 
shall at any one time be the responsible person within the meaning of 
this act. In appointing a responsible person, the court shall consider 
the preference of the respondent or patient. The cqurt may at any time, 
for good cause shown, change its desi0nation of who is the responsible 
person. 

(12) "Seriously developmentally disabled" means developmentally 
disabled due to developmental ~-pB¥~~~~ disability ~-u-~fluk~€£ 
Gi-~fi-~eR~e£4fl~-a-~~~eft-~~~~~~~~fl~4eft-4fl-u-~4ky-fla~ 
~~~~~ which has resulted in self-inflicted injury or injury to 
others, or the imminent threat therdof; or which has deprived the person 

'-"afflicted of the ability to protect his life or health." 

Section 2. Section 38-1208, R.C.M. 1947, is amended to read as 
follows: 

"38-1208. Recommendation to residential facility. 
(1) If as a result of the evaluation and treatment either agreed 

to by the parents, guardian, or the person himself pursuant to section 
38-1204 or ordered by the court, the professional person in charge of 
the case concludes that the person evaluated is seriously developmentally 
disabled and recommends that treatment and habilitation be had in a 
residential facility on an extended basis, the professional person 
shall file his written recommendation and report with the court and 
request that the court order the admission. The report shall include 
the factual basis for the recommendation, and shall describe any tests 
or evaluation devices which have been employed in evaluating the patient. 
If no responsible person has yet been appointed, the court may appoint 
one at this time. If there is no parent or guardian the court shall 
appoint a responsible person. At the request of the respondent, his 
parents or guardian or the responsible person, the court shall appoint 
counsel for the respondent. If the parents or guardian are indigent 
and if they request it, the court shall appoint counsel for the paLents 
or guardian. Notice of the recommendation shall be mailed or delivered 
to the respondent, his parents or guardian, the responsible person, 
:next of kin, if known, and the attorney for the respondent, if any, and 
:for the parents or guardian, if any. 

~ (2) The respondent, his parents or guardian, the responsible person, 
or the attorney for any party may request that a hearing be had on the 
recommendation. If a hearing is requested, the court shall mail or 
deliver notice of the date, time and place of the hearing to each of the 
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parties listed at the beginning of this subsection. The hearing shall 
be to the court without jury. The rules of civil procedure shall apply. 

(3) If the court finds that the respondent is seriously develop
mentally disabled and that available community-based resources are 
not adequate to protect the life and physical safety of the person and 
others or to provide appropriate treatment and habilitation, it shall 
order the respondent admitted to a residential facility for an extended 
course of treatment and habilitation. If the court finds that the 
respondent is developmentally disabled, and in need of developmental 
disabilities services but that available community-based services are 
adequate to protect the life and physical safety of the person and 
others and to provide appropriate treatment and habilitation, it shall 
order the respondent to undertake a community-based course of treatment 
and habilitation. If the court finds that the respondent is not develop
mentally disabled or is not in need of developmental disability services, 
it shall dismiss the request. 

(4) If none of the parties notified of the recommendation request 
a hearing, the court may issue· an order authorizing the person to be 
admitted to the residential facility for an extended period of treatment 
and habilitation, or the court may initiate its own inquiry as to whether 
the order should be granted. The court may refuse to authorize admission 
of a person to a residential facility for an extended period of treat
ment and habilitation if such admission is not in the best interests of 
the person. 

(5) If any person is admitted to a residential facility for an ...,_, 
extended course of habilitation without a hearing, and if subsequent 
to such admission one of the parties who could have requested a hearing 
learns that an alternative course of treatment is available which is 
more suitable to the needs of the resident, the party may request the 
professional person in charge of the resident to release the resident 
to the alternative, if it is a community-based alternative, or trans
fer the resident to the alternative, if it is a residential alternative. 
Any such transfer or release shall comply with the requirements of 
section 38-1209. If the professional person in charge of the resident 
refuses to authorize the release or transfer, then the party may 
petition the court for a hearing to determine whether the present 
residential alternative should be continued. The hearing shall comply 
with the procedures set forth in subsection (2) of this section." 

Section 3. Section 38-1209, R.C.M. 1947, is amended to read as 
follows: 

"38-1209. Admission to residential facility. (1) No person 
shall be admitted to a residential facility for longer than thirty 
(30) days except on approval of the court. Whenever a person is admitted 
to a residential facility for longer than thirty (30) days, the court 
may appoint a person other than the parents or guardian to act as 
responsible person for the resident. If there is no parent or guardian, 
the court shall appoint a responsible person. 

(2) The court order approving the admission shall specify the 
maximum period of time for which the person is admitted to the resi
dential facility. In no case shall this maximum period exceed one (1) 
year. 

(3} If at any time during the period for which a person is admitted 
to a residential facility for an extended period of habilitation and 
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treatment, the professional person ln charge of the resident decides 
that there exist sufficient community-based alternatives to provide 
adequate treatment and habilitation for the resident and adequate 
protection of the life and physical safety of the resident and others, 
or that it is in the best interest of the resident that he be trans
ferred to another residential facility, then he may release the resident 
to such community-based alternative or transfer the resident to the other 
residential facility no less than fifteen (15) days after sending 
notice of the proposed release or transfer to the resident, his parent 
or guardian, the attorney who most recently represented the resident, 
if any, the responsible person appointed by the court, if any, and the 
court which ordered the admission. If the resident has been found 
unfit to proceed to trial notice shall be sent to the court which found 
the resident unfit to proceed to trial and to the county attorney and 
the attorney who represented the resident at the time the resident was 
found unfit to proceed to trial. If any of the parties so notified 
objects to the release or transfer, they may petition the court for 
a hearing to determine whether the release of transfer should be allowed. 
The hearing shall comply with ·che procedures set forth in section 
38-1208. The court may on its own lnitiative inquire concerning the 
propriety of the release or transfer. Nothing in this subsection shall 
prevent the transfer of a resident to a hospital or other medical 
facility for necessary medical treatment, or emergency transfer of a 
resident to a mental health facility, provided such emergency transfer 
complies with the statutory requi~ements for emergency detention of 
the mentally ill. Within twenty-four (24) hours of an emergency medical 
or psychiatric transfer, notice shall be given to the parents or guardian 
of the resident, the responsible person appointed by the court, if any, 
and the court. 

(4) If the professional person in charge of the resident determines 
that the admission to the residential facility should continue beyon~ 
the period specified in the court order, he shall, at least fifteen (15) 
days before the end of the period set out in the court order, send written 
notice of his recommendation and request for renewal of the order to the 
court which issued the order, the resident, his parents or guardian, 
the next of kin, if known, the attorney who most recently represented 
the resident, if any, and the responsible person appointed by the court, 
if any. The recommendation and request shall be accompanied by a written 
report which shall describe the habilitation plan which has been under
taken for the resident and the future habilitation plan which is antici
pated by the professional person. 

(5) If any person so notified requests a hearing, the court shall 
set a time and place for the hearing and shall mail or deliver notice 
to all of the persons informed of the recommendation. The hearing shall 
be conducted in the manner set out in section 38-1208. If the court 
finds that the residential admission is still justified, it may Jrder 
continuation of the admission to that residential facility or transfer 
of the resident to a different residential facility. If the court finds 
that the resident is still in need of developmental disabilities services 
but does not require residential treatment, it shall order an appropriate 
course of community-based habilitation, or, if all parties are willing 
for the resident to participate in a community-based program of habili
tation, it shall dismiss the petition. If the need for developmental 
disabilities services no longer exists, the court shall dismiss the 
petition. The court shall not order continuation of admission to a 
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residential facility which does not have an individualized habilitation 
plan for the resident. In its order, the court shall make findings of 
fact on which its order is based. The court may on its own initiative 
inquire concerning the suitability of continuing an admission to a 
residential facility." 

Section 4. Section 38-1215, R.C.M. 1947, is amended to read as 
follows: 

"38-1215. Limitation on who takes treatment. No person who has 
reached the age of majority shall be compelled against his will to 
undertake a course of treatment and habilitation solely because he is 
developmentally disabled, but only if such disability causes him to be 
unable to protect his life or health or to protect the life 
or safety of others." 

Section 5. Section 38-1216, R.C.M. 1947, is amended to read as 
follows: 

"38-1216. Emergency admission. The parents, guardian, the person 
himself, or a professional person may admit a person believed to be 
developmentally disabled to a residential facility on an emergency 
basis when necessary to protect the person or others from death or 
serious bodily harm. However, if requested by the parents, guardian, 
or the person admitted on an emergency basis, a petition as set out 
in section 38-1205 shall be filed on the next judicial day by the ~ 
county attorney of the county where the person resides. If a petition 
is filed, the professional person assigned by the court to conduct the 
examination and inquiry shall report back to the court on the next 
judicial day following the filing of the petition. Once a petition is 
filed, continued detention in the residential facility shall be allowed 
only on order of the court when necessary to protect the respondent 
or others from death or serious bodily harm. In no case shall an 
emergency admission to a residential facility continue for longer than 
thirty (30) days without subsequent proceedings before the court.'" 

Renumber: Subsequent section. 
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HOUSE BILL NO, 411 

INTRODUCED BY DUSSAULT, MELOY 

A Bill ~OR AN ACT ENTITLED: •AN ACT TO PERMIT THE COURT TO 

~KUV1Ut ~UR TRtATMENT OF ~~SPM£HT~~¥-9£S*&tE9 PERSONS 

WHU LALK FITNESS TO BE TRIED FOR A CRIMINAL OFFENSE ~R 

TH:--P*9~EBtiRE--FBR-T~TMEMf-eF-&E¥~B~Att¥-B+SAB~9-9R 

~~ER£B~t¥-R~~¥-£tt IN AN INSTITUTION TO BE SELECTED 

SX IHE DEPARTMENT OF INSTITUTIONS; AMENDING SE~TIBN SECTIONS 

38 1202o 38 1208o 38-1209, 38-1215o 38 1216r AND 95-506o 

K.C.He 1947,• 

Bt IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

)ECIIDN I. SECTION 38 1202t R.C,M, 1947, IS AMENDEP To 

RtAU AS FOLLOKS: 

"38-1202. Definitions. As used in this ee~ chapter: 

(1) •Board• •eans the mental disabilities board of 

VISitors created by this act. 

12) •community-based facilities• or •ca..unity-based 

sennces" include thos·e services and facil itie5 ~hich are 

avai labfe for the evaluation, treatment and habilitation of 

the developmentally disabled in a co••unity settin9o 

10C!Ud1ng but not I i•ited too outpatient facilities, special 

education services, group ho~eso foster homes, day care 

facilities, sheltered workshopso and other community-based 
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services and facilities, 

(31 •court• means the district court of the state of 

"ontana. 

(4) •Developmentally disabled• means sufferin9 froa 

disabilities attributable to mental retardation, cerebral 

palsy, epilepsy, autism or any other neurologically 

handicapping condition closely related to •ental retardation 

and requirin9 treat.ent similar to that required by ~ntally 

retarded individuals; which condition has continued or can 

Da expected to continue indefinitely and constitutes a 

substantial handicap of such individuals. 

(5) •Habilitation• .sans the process by which a person 

~ho is develo~ntally disabled is assisted to acquire and 

•aintain those life skills which enable hi• to cope more 

ettectively ~ith the demands of his 

environaent and to raise the level of his 

o~n person and 

physical, .ental 

and social efficiency. Habilitation includes but is not 

limited to for•al, structured education and treatment. 

(6) "Next of kin• includes but need not be limited to 

the spouse, parents, adult childreno and adult brothers and 

sosters ot a person. 

(7) "Professional person• means: 

(a) a medical doctor, or 

(b) a person trained in the field of developmental 

disabilities and certified by the department of institutions 

-2- HB toll 
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or the department o~ social and rehabilitation services in 

accordance with standards of professional licensing boards, 

tederal regulations, and the joint commissions on 

accreditation of hospitals. 

(8) •Resident• means a person adaitted to a 

residential facility for a course of evaluation. treatment 

or habilitation. 

(9) •Residential facility• or •facility• means any 

resodential hospital or hospital and school which exists for 

the purpose of evaluating, treating and habilitating the 

oevelopaentally disabled on an inpatient 

the Boulder River School and Hospital 

basis, including 

and the Easteont 

rrainong Center. The terM does not include a group ho.e or 

toster ho•e or a halfway house. A correctional facility or 

a tacllity for the treatMent of the •entally ill shall not 

be a •residential facility• within the .eaning of this act. 

(10) •Respondent• means a person alleged In a petition 

rileo pursuant to this act to be develop•entally disabled 

and in need of developmental disabilities services. 

(11) •Responsible person• means any person willing and 

able to assu.e responsibility for a person who is 

aevelopmentally disabled or alleged to be developmentally 

dosabled. Whenever, in any proceeding under this act, the 

court believes that a conflict of interest may exist between 

a person vho is developMentally disabled or alleged to be 
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developmentally disabled and his parents or guardian, or 

that the parents or guardian are unable to protect the 

interests ot such persono or whenever there is no parent or 

guardian, the court shall appoint a responsible person to 

protect the interests of the person who is developmentally 

disabled or alleged to be developMentally disabled. Only 

one person shall at any one tiae be the responsible person 

within the aeaning of this act. In appointing a responsible 

person, the court shall consider the preference of the 

respondent or patient. The court •ay at any time, for good 

cause shown, chang., Its designation of who is the 

responsible person. 

( 12) •ser i ousl y develop.enta1ly disabled• -ans 

developmentally disabled due to developmental ~--~s+ee+ 

disability 

tt-+e--toe-+ttne~+en-+1'1-e-e~rri-t:t IH>setl--se~t-irl'!! whj ch has 

rasylted in self-jnflicted iniury gr injury tp ptbers• or 

thP imminent threat thereof: gr wbi~h bas deprjyed the 

person afflicted of the abjljt~ to prgtect bjs ljfg or 

~-" 

SECTION 2. SECTION 38-l208o R.C.H. !947o IS AMENQEO TO 

BEAD AS FOLLOWS: 

•38-1208. Recommendation to residential facility. (l) 

If as a result of the evaluation and treat•ent either agreed 

to by the parents, guardian, or the person himself pursuant 

-4- HB ltll 
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to section 38-1204 or ordered by the court, the professional 

person in charge of the case concludes that the person 

evaluated is se ri ousl y 

recom~ends that treatment 

develop11entally 

and habilitation 

disabled and 

be had in a 

restdential tacility on an extended basis, the professional 

person shall file his written reco~mendation 

~ith the court and request that the court 

admission. The report shall include the factual 

tne recomMendation, and shall describe any 

and report 

order the 

basis for 

tests or 

evalu3tion devices ~hich have been employed in evaluating 

the patient. If no responsible person has yet been 

appoontedo tne court •ay appoint one at t~is tl•e• If there 

os no parent or guardian the court shall appoint a 

responsiole person. At the request of the respondent, his 

parents or guardian or the responsible person, the court 

shal 1 appoint counsel for the res?ondent. If the parents or 

guardian are indiqent and if they request it, the court 

snail appoint counsel for the parents or guardian. Notice 

ot the recommendation shall be mailed or delivered to the 

respondent, his p1rents or guardian, the responsible person, 

next ot kin, if kno~n, and the attorney for the respondent, 

it any, and for the parants or guardian, if any. 

(2) The respondent, his parents or guardian, the 

responsible person, or the attorney f~r any party may 

If a request that a hearing be had on the reco~mendation. 
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nearing is requested, the court shall mail or deliver notice 

ot the date, tiMe and place of the hearing to each of the 

parties listed at the beginning of this subsection. The 

hearing shall be to the court without jury • 

civil procedure shall apply. 

The rules of 

(3) If the court 

seriously developmentally 

finds that the respondent is 

disabled and that available 

co~.unity-based services are not adequate to protect the 

~ite and physical safety of the pecsgn and others or to 

~de appropriate treatment apd habjlitation• it shall 

order the respondent admitted to a residential facility for 

an extended course of treat•ent and habilitation. If the 

court tinds that the respondent is developaentally disabled, 

and in need of developmental disabilities services but that 

availaOie com~unity-based services are adequate tg protect 

~be_ljfe and physjcal safety of the person and others and to 

p~de appropriate treatment apd habjljtat;on. it shall 

order the respondent to undertake a conmunity-based course 

of tredtment and habilitation. If the court finds that the 

respondent is not developmentally disabled or is not in need 

ot developmental disability services. it shall dismiss the 

request. 

(4) It none of 

recommendation request 

order authorizinq the 

-b-

the parties notified 

a hearing, 

person to 

the court may 

be admitted 

of the 

issue an 

to the 

HB 411 
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resoQentoaJ facility for an extended period of treatment and 

naoototatton, or the court may initiate its own inquiry as 

to wnetner the oraer should be granted. The court nay 

reruse to authorize admission of a person to a residential 

racoloty tor an extended period of treatment and 

naDilitation if such admission is not in the best interests 

or tne person. 

(:>) 1t any person is admitted to a residential 

racolity tor an extended course of habilitation without a 

nearing, ana if subsequent to such admission one of the 

partoes wno could have requested a hearing learns that an 

alternatove course ot treatment is available which is more 

suotaole to the needs of the resident, the party may request 

tne professional person in charge of the resident to release 

tne resident to the alternative, if it is a community-based 

alternatoveo or transfer the resident to the alternative. If 

ot is a resiQential alternative. Any such transfer or 

release snail comply with the requirenents of section 

~II-1ZOYo 1t the professional person in charge of the 

resoQent retuses to authorize the release or transfero then 

the party may petition the court for a hearing to determine 

wnetner the present residential alternative .should be 

conttnued. lhe hearing shall co.ply with the procedures set 

rortn on subsection (2) of this section.• 

~L!fOH 3. SECTION 38 120~.H. 1947t IS AMENDED TO 
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liU..LL~~ 

·~8-lZ09. Admission to residential facility. (11 No 

person snail be admitted to a residential facility for 

IOfiJer than thirty {30) days except on approval of the 

court. Whenever a person is admitted to a residential 

tacoloty tor longer than thirty (301 days, the court may 

appoont a person other than the parents or guardian to act 

as res~onsible person for the resident. If there is no 

parent or guarQiano the court shall appoint a responsible 

person. 

(.!1 The court order approving the admission shall 

specoty the •axi•um period of time for which the person is 

aamottea to the residential facility. In no case shall this 

Maxo111um period exceed one (11 year. 

{3} It at any time during the period for which a 

person is admitted to a residential facility for an extended 

perooa ot habilitation and treatMent, the professional 

person in charge o~ the resident decides that there exist 

suttocoent community-based dlternatives to provide adequate 

treatMent and habilitation for the resident and adequate 

~ctjop of the Jjfe and physjcal safety of the resjdent 

ana__~, or that it is in the best interests of the 

reso<!ent that he be transferred to another residential 

rae • 11 ty, then he may release the resident to 

communoty-based alternative or transfer the resident to 

such 

the 

-8- HB 411 
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otner res o dent i al facility no less than fifteen (15) days 

atter sendong notice of the proposed release or transfer to 

the resodent, his parents or guardian, the attorney who most 

recently represented the resident, if any, the responsible 

person ap?ointed by the court• if any, and the court which 

orderea tne admission. If the resjdent has been found unfjt 

hO proceed to trjaJ notice shall be sent to the cpurt wbjcb 

tgund the resjdent unfjt to proceed to trjal and tg the 

cguntw attorney and the attorney who represented tbe 

resoaent ~ time the resident was fpuod unfit to proceed 

to trial. It any of the parties so notified objects to the 

release or transfer. they may petition· the court for a 

nearing to deter•ine whether the release or transfer should 

oe allowed. lhe hearing shall co•ply with the procedures 

set torth in section 38-1208. The court may on its own 

!Ootoatove inquire concerninq the propriety of the release 

or transter. Nothing in this subsection shall prevent the 

transter ot a resident to a hospital or other Medical 

racoloty tor necessary medical treatment, or eftergency 

transter ot a resoaeot to a ~otal health facility, provided 

sucn emergency transfer complies with the statutory 

r8quor£ments for emergency detention of the mentally ill. 

wotnon twenty-tour (24) hours of an emergency Medical or 

psycnoatroc transfer, notice shall be given to the parents 

or quaraoan ot the resident, the responsible person 
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appo•nted by the court, if any, and the court. 

(4) lt the professional person in charge of the 

resiaent determines that the admission to the residential 

tacoloty snould continue beyond the period specified in the 

court oraer, he shallo at least fifteen (15) days befo~e the 

ena ot the period set out in the court order, send w~itteo 

notice of his reco.-endation and request fo~ renewal of the 

oraer to the court which issued the order, the resident, 

nis parents or guardian, the next of kin, if known, the 

attorney who .est recently represented the resident, if any• 

ana the responsible person appointed by the court. if any. 

1ne recomaendatlon and request shall be accompanied by a 

written ~eport which shall describe the habilitation plan 

whoCh has been undertaken for the resident and the future 

nabolotatoon plan which is anticipated by the professional 

pe~son. 

(5) It any person so notified requests a hearing, the 

court shall set a time and place for the hearing and shall 

mail or deliver notice to all of toe persons informed of the 

recommendation. The hearing shall be conducted in the 

manner set out in section 38-1208. If the court finds that 

the residential admission is still justified, It may o~der 

continuation of the admission to that residential facility 

or transter ot the resident to a different residential 

t•c• loty. lf the court finds that the resident is still in 

-lO- HE> ltll 
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neeo ot developmental disabilities services but does not 

requ1re residential treatment, it shall order an appropriate 

course ot com~unity-based habilitation, or, if all parties 

are willing for the resident to participate In a 

co••unlty-based program of habilitation, it shall dis~iss 

~ne peto~1on. It the need for developaental disabilities 

services no longer exists, the court shall dismiss the 

petot1ono The court shall not order continuation of 

a0•1ssion to a residential facility which does not have an 

ono•v•ouaiiZed habilitation plan for the resident. In its 

order, ~he court shal I make findings of fact on which Its 

order 1S based. Tne court aay on its own initiative inquire 

concerning the suitability of continuing an ad•ission to a 

residential facility.• 

~ION 4e SECTION 38 1215o BeCoMe 19i1o IS AHE8DED TO 

KtAU A> tULIUK>; 

•38-1215. limitation on who takes treatment. No person 

who nas reached the age of majority shall be compelled 

aga1nst hos will to undertake a course of treatment and 

naD1Iotatoon solely because he is develop•entally disabled, 

Du~ only of such disability causes hi• to be unable to 

protect his lite and health or tg protect the life 0 r safety 

ot qther5a• 

SEC!IQN 5o SECTION 38-1216, R.C,K. 1947o IS AKENDEP TO 

~A> fULLPHS; 
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•36-1216. Emergency admission. The parents, guardian, 

tne ~erson nimselft or a professional person may admit a 

person believed to be developmentally disabled to a 

resJd~ntlal Tacility on an emergency basis when necessary to 

protec~ the person 0 r others from death or serious bodily 

harm. However, if requested by the parents. guardian or the 

person ad•itted on an emergency basis, a petition as set out 

1n section 311-1205 shall be filed on the next judicial day 

oy the county attorney of the county where the person 

resides. It a petition is filed, the professional person 

as~1gneo by the court to conduct the exa•inatlon and inquiry 

shall report back to the court on the next judicial day 

tollow1ng the filing of the petition. Once a petition is 

Tiled, continued detention in the residential facility shall 

De allowed only on order of the court when necessary to 

pro~ect the respondent or others fro. death or serious 

bodily hara. In no case shall an emergency adaission to a 

residential Tacility continue for longer than thirty (30) 

aays without subsequent proceedings before the court.• 

Section 6. Section 95-506, R.c.M. 1947, is amended to 

read as Toll ows: 

•95-506. Determination of' fitness to proceed-- effect 

ot tonding ot unfitness -- proceedin~s if fitness is 

regaoned, (1) When the defendant's fitness to proceed is 

drawn on quest1ont the issue shall be determined by the 

-12- HB 411 
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cou~t. If neithe~ the county attorney no~ counsel fo~ the 

oetendant contests the finding of the ~epo~t filed under 

sectoon 95-5U5o the cou~t aay .ake the determination on the 

Dasos ot the repo~t. If the findinq is contested, the court 

shall hold a hea~ing on the issue. If the ~epo~t is received 

on evidence upon the hearinq, the pa~ties have the ~ight to 

summon ana c~oss-examine the psychiat~ists who joined in the 

~eport and to offer evidence upon the issue. 

(2} It the court determines that the defendant lacks 

rotness to p~oceed, the p~oceeding against him shall be 

suspended, except as provided in subsection t~ ~ LJi of 

thos section, and the court shall co-it' hia to the custody 

or the ~lflHtr+ntendewt--of liar• Spri~--,---he'SJt+~+ 

UJKELTOR Of THE QEPARTMENT Of INSTITUTIQNSo to be placed in 

an aporop~iate institution of the depa~tment of institutions 

tor so long as the unfitness endures. When the cou~t. on its 

own motoon o~ upon the application of the ~upe¥~~t--ef 

Worm--5pr•ftg~-~ate--ho~p+to+ DIRE~TQR Qf THE QEPARTHENI Qf 

~TUI10NS• o~ the county atto~ney, o~ the defendant o~ 

hos legal ~epresentative, dete~•ines, afte~ a hea~inq if a 

nearonq is ~equested, that the defendant has regained 

totness to p~oceed, the p~oceeding shall be ~esumed. If, 

nowever, the cou~t is of the view that so much tine has 

elapSEd since the commitment of the defendant that it would 

De unJUSt to ~esume the c~iainal p~oceedings, the cau~t may 
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dosmjss the charge and may o~de~ the defendant to be 

oosch~~ged, o~, subject to te law governing the civil 

commotment ot pe~sons suffe~ing f~om mental disease or 

detect, o~de~ the defendant committed to an appropriate 

onstotutoon of the depa~tment of institutions. 

t3t-7t=-tbe==c•n•rt:==dt!ter• i ""':o ttmt:==tbe=strierodou t I ock:o 

t+tncu ts;--prm:ecstdtte-=t:ft=1:ht! tett==that the person=±a 

one+os:uteftttitty-==<ti21!drled=-=:«n --tle£±Mtt---tor-3ft=i:i!fth -1:bt: 

rtro«Utn~-=o9"tnrt--htr=:otmt+-btt=,_mdmb:==_.atHpt;---n 

JnDttllcd-=tn-=-=sttbnettsm-=tii=srf=tht:o_.nct;tonr_.emtttoe=cottU 

~~proeeed=-tstu¢tlnt=tre!lt:Mtrt--t~~utmnt-tn-=rttte==flx 

cbttlrttt::i"!?r=or-fj1:ttt-UT-chapt:cr=H• 

f3t~ The fact that the defendant is unfit to 

pro~eed does not p~eclude any legal objection to the 

prosecution which is susceptib1e to fair dete~mination prio~ 

~o ~~• L&LAL and without the pe~sonal pa~ticipation of the 

detendant. 

t~t±iiLil The expenses of sending the defendant to the 

custody of thE 11ttpe¥tftt:eftdcM-ef'-the--HeM01Ht-,-.o--luosJt+t:o+ 

U~&__QE THE QEPARIHENT Of INSTITUIIQNSo to be placed in 

an a~p~opriate institution of the state department of 

onstotutoons, ot keeping him the~e 9 and of bringing hi• 

Dack• a~e in the fi~st instance chargeable to the county in 

which the indictment was found. o~ the info~mation filed; 

Dut tne county may ~ecove~ the~ f~om the estate of the 

-l"t- HB 411 
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1 oetendant, it he has anyo or from a town, city or county 

~ oouno to provide for and maintain him elsewhere.• 

-End-

-15- H6 411 



4->tn LeqislAture- HB 0411/05 

HOUSE BILL NO. 411 
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+H~--~~6c~B~RE--Fd~-+~E~+~EHf-8f-SEVEt89HEM+•tt¥-B+~etEB-8~ 

8 +HE-5t*+B~t¥-~E~*tt¥-+tt IN AN INSTITUTION TO ~E SELECTED 

9 BY THE DEPARTMENT Of INSTITUTIONS; AMENDING 5EC~ SECTIONS 

10 ~2, 38-120Bw 38-1(09o 38 1Zl5w 38-1216, AND 95-506, 

11 R.C.M. 1947.• 

12 

13 bE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 ~CliO~ 1. SECTION 38-!202w RoCoHo 1947, IS AMENDED TO 

15 RUQ__~ FOLLOWS: 

16 "3d-l202. Definitions. As used in this ~t chapter: 

t1 ( 1) -Board• means the mental disabilities board of 

1<1 visitors created by this act. 

19 ( 2, "Community-based facilities• or "community-based 

20 servic~s" include thos~ se~vices and facilities which arP. 

21 available tor the evaluation, t~eatment and hdbil it"tion of 

22 the rl~velo0mentally disabled in a community settinQ, 

23 includino ~ut not limited to, outpatient facilities, special 

24 education servic~s~ orouo ho~es• foste~ homes, day care 

25 facilities, she-lte~ed wo~kshops, and other community-based 

F I N A L P R I rl T I N G 
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services and facilities. 

l (3) •cou~t· means the district cou~t of the state of 

3 Montan.::~~. 

4 (~} •neveloomentally disabled" means suff~~inq f~om 

5 disabilities attributable to mental ~etardation, ce~eb~al 

f. palsy, epileosy, autism or any other neuroloqically 

handic~ppinq condition closely ~elated to ~ntal reta~dation 

6 and requi~inq t~eatment similar to that required by mentally 

9 ~eta~ded individuals; which condition has continued or can 

10 be expected to continue indefinitely and constitutes a 

11 substantial handicap of such individuals. 

12 (51 "Habilitation• means the process by which a pe~son 

13 who is developmentally disahled is assisted to acquire and 

14 maintain those life skills which enable him to cope mo~e 

15 effectively with the demands of his own person and 

16 enviro, ~ent and to ~aise the level of his physical, mental 

17 and soc~ ~l efficie-ncy. Habilitation includes but is not 

16 1 imite~ to torffla1, structured education and treatment. 

19 (6) •Next of kin" includes but need not be limited to 

lO the spouse, oa~entsw adult child~en, and adult brothers and 

21 5isters of a person. 

2l (7) "Professional person• means: 

23 (a) a ~edica1 doctort o~ 

l4 {h) " p~~son trained in the field of developmental 

25 disabilities and ce~tifi~d by the depa~tment of institutions 

ADOPTED BY -l- HB 411 
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or the depart~ent of social and rehabilitation services in 

accordance with standards of professional licensinn boards. 

federal requlations, and the joint COR'liJii ssion-s on 

accreditation of hospitals. 

(B) •Resident• means a person admitto>d to a 

res i de<'t i al facility for a course of evaluation9 treat~ent 

or habilitation. 

(9) "Residential facility• or "facil ity• means any 

residential hospital or hospital and school which exists for 

the purpose of evaluatino. treatinq and habilitatinq the 

developmentally disabled on an inpatient basiso includino 

the Boulder River School and Hospital and the East•ont 

Trainino Center. The term does not include a qroup home or 

foster home or a halfw~y house. A correctional facility or 

a facility for the treatment of the mentally ill shall not 

be a •residential facility• within the meaninq of this act. 

{10} •Respondent• means a person alleqed in ~ petition 

filed oursuant to this act to be developmentally disabled 

and in need of developmental disabilities services. 

(11) "Responsible oerson• means any person willino and 

able to assume responsibility for a person who is 

develoomentally disabled or alle~ed to De develoomentally 

disabled. Whenev<>r• in any proceedinq under this act. the 

court believes that a conflict of interest may exist between 

a person who is developmentally disabled or aliened to be 
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developmentally disabled and his parents or quardian. or 

that the parents or ouardian are unable to protPct the 

interests of such person• or whenever there is no parent or 

quardian. the court shall appoint a responsible person to 

protect the interests of the person who is devel0 0 mentally 

disabled or alleoed to be developmentally disabled. Only 

one pP~son shall at any one time be the responsible pe~son 

within the ~eanino of this act. In appointinG a ~esponsible 

person. the court shall consider the preference of the 

respondent or patient. The court may at any time. for qood 

cause sho>o~nt chanqe its designation of who ; s the 

responsible person. 

t*~t-•£er+e~ty----deYe+~~~etty----e+~ee+ee•---.eftft~ 

de¥e+&pme~et+y-d+~eb+ed-d~e-te--deve+e~Meft~+--er--~hys+ee+ 

d+~eb+++~y--er--e--eeMb+fte~+eft--e+--betn--reftder+ft~-e-per~ft 

~fteb+e-~e-+~fte~+en-+ft-e-eem~~~-be~ed--~e~t+ne wh+en--ho~ 

~~~~-+n--2etf=+ntt+e~--+~-qr-injurx-to=other~ 

~m+nent-threet--thereoft=-or--wh±eh--h~--6eQr+Y~~ 

~~2§n--e+t++cted--q+--the~+ttx--~o--erot~t~-t±+e-or 

~- 1121 •SERIOUSLY DEVELOPMENTALLY DISABLED" MEAf:lS 

OEVELUYMENTALLY__DlSABLEO Qllf__LU_Uf~ENTAL OR_EHYSICAL 

U~A&!LITY OR A~lNAI1Q~f BOTH RENDERING A P~~ 

UNABLE Tll__EUH~_IN_~UNIIY-BASEO SETTING AND HHIC~ 

tlAS~l£0 IN SELF INFLICTED INJURY OR INJURY TO OTHERS. 

~B__ltit__LM~MfHI__ItlREAI THEREOF; DB WHICH HAS DEPKIVEll_ltlf 
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~ AffLICTED Of THE ABILITY TO PROTECT HIS LifE OR 

titAlitis" 

~klLQN_2, SECI~~a, R,(,M, 1947, IS AMENDED TO 

&EAO AS EQLL~ 

MJS-1208, Recommendation to residential facility. (11 

If as ' result of the evaluation and treatment either aqreed 

tony the parents. quardian. or the person himself pursuant 

to section 38-1204 or ordered by the court, the professional 

person in charqe of the case concludes that the person 

evalu<'t<>d is seriously de vel opotentall y disabled and 

recomotends that treatment and habilitation be had in a 

residePti~l facility on an extended basis, the professional 

person shall file his written recomMendation and report 

with the court and request that the court order the 

admission. The report shall include the factual basis for 

the recommendation, and shall describe any tests or 

evaluation devices which have been employed in evaluatinq 

the =1atient. If no responsible person has yet been 

appointed, the court mav appoint one at this time. If there 

is no parent or quardian the court shall appoint a 

responsible person. At the request ot the respondent, his 

parents or quardi~n or the responsible person, the court 

shall ~ppoint counsel for the resoondent. If the parents or 

cuardian are indiqPnt and if they request it, the court 

shall dopoint counsel for the parents or qu~rdian, ~otice 
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of the recommendation shall be mailed or delivered to the 

respondent, his parents or quardian, the responsible persono 

next of kin, if known, and the attorney for the respondent, 

if any. and for the parents or ouardiano if any. 

(21 The respondent, his parents or quardiano the 

responsible person, or the attorney for any party may 

request that a hearinq be had on the recommendation. If a 

hearing is requested, the court shall ~ail or deliver notice 

of the dateo time and place of the hearing to each of the 

parties 1 isted at the beginning of this subsection. The 

hearinq shall be to the court without jury. The rules of 

civil procedure shall apply. 

(31 If the court finds that 

seriously developmentally disabled 

the 

and 

respondent is 

that available 

cor11,: -~n ~ ty-based services are not adequate to protect the 

.l..if..g___.2[ -_ ohysjcal safety of the person and others or to 

proy ide ap,' ->prj ate treatment and habj 1 j tatj on, it shall 

order the respondent admitted to a residential facility for 

an extPnded course of treatment and habilitation. If the 

court finds that the respondent is developmentally disabled, 

and in need ot development~! disabilities services but that 

available community-based services are adequate to protect 

the ljf~ohysjcal_s3fety of~ person and others and to 

PL2~Ue--~2P~~atment and habjl jtatjon, it shall 

order the respondent to undertake a community-based course 

-6- HB 411 
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of treatment and habilitation. If the court finds that the 

resoondent is not developmentally disabled or is not in need 

of develoomental disability .services, it shall 

request. 

dismiss the 

(4) If none of the parties notified of the 

recommendation reouPst a hearinq~ the court may issue an 

order authorizing the p~rson to be admitted to the 

residential facility for an extended period of treatment and 

habilitation, or the court may initiate its own inquiry as 

to whether the order should be granted. The court may 

refuse to authorize admission of a person to a residential 

facility for an extended period of treatment and 

habilitation if such admission is not in the best interests 

of the person. 

(5) If any person is admitted to a residential 

facility for an extended course of habilitation without a 

hearing. and if subseouent to such admission one of the 

parties who could have requested a hearing learns that an 

alternative course of treatment is available which is more 

suitable to the needs of the resident, the party may request 

the professional person in charge of the resident" to release 

the r"s ident to the alternative, if it is a comm.unity-based 

alternative, or transfer the resident to the alternative, if 

it is a residential alternative. Any such transfer or 

release shall comply with the requirements of section 
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36-1209. If the professional person in charae of the 

resid~nt refuses to authorize the release or trnnsfery then 

the oarty may petition the court for a hearinq to det~rmine 

whether the present residential alternative should be 

continued. The hearinq shall comply with the procedures set 

forth in subsection (2) of this section.w 

~tCTION J.__if~ION 38-1209, R.C.Mo 1947, IS A~ENQEO_LQ 

&EAP A> fOLLOWS: 

u38-1209. Admission to residential facility. (1) No 

person shall be admitted to a residential facility for 

longer th~n thirty (30) days except on approval of the 

court. Whenever a person is admitted to a residential 

fac i 1 ity for longer than thirty (30) days, the court may 

appoint a person other than the parents or guardian to act 

as responsible person for the resident. If there is no 

p~rent or guardian, the court shall 

person. 

appoint a responsible 

( 2) The court order approving the admission shall 

specify the maximum oeriod of time for which the ~erson is 

admitted to the residential facility. In no case shall this 

~aximum period exceed one (ll year. 

(3) If at any time durinq the period for which a 

person is admitted to a residential facility for an extended 

period of habilitation ~nd treatment, the professional 

person in charoe of the resident decides that there exist 

-6- HB 411 
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sufficient community-based -•lte~natives to provide adeouate 

treatment and habilitation fa~ the resident and adequate 

nLQ~~ion of the life and ohxsical safety of the resident 

gnQ_Qtb~• or that it is in the best inte~ests of the 

resident 

facility, 

that 

then 

he be transfer~ed to 

he may ~elease the 

anothe~ ~esidential 

~esident to such 

comMunity-based alte~native or t~ansfe~ the resident to the 

othe~ residential facility no less than fifteen (15) days 

after sending notice of the o~oposed release o~ transfer to 

the resident, his parents or guardian, the attorney who most 

~ecently ~epresented the resident, if any. the ~esponsible 

person appointed by the cou~t• if any, and the cou~t which 

ordered the admission. If the resjdent bas been found unfit 

~g_ proceed to trial notj~ll be sent to the court wbicb 

L~the resident unfit to proceed to t~jal and to the 

~2Ullt¥- attorney and the attorney who -LeQresented the 

L~Ld£nt_at~_tlm~tbe resident was found unfit to pr~ 

t~~ If any of the oarties so notified objects to the 

release or transfer, they may petition the court for a 

hearin~ to determine whether the release or transfer should 

b~ all owe-d. The hearing shall co~ply with the procedures 

set forth in section 38-1206. The court may on its own 

initi~tive inouire concerninq the propriety of the release 

or transfer. Nothino in this subsection shall prevent the 

transfer of a resident to a hospital or other ~edical 

-9- HB 411 

2 

3 

4 

5 

b 

7 

d 

9 

10 

ll 

12 

13 

14 

15 

lb 

11 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0411/05 

facility for necessa~y medical treatment, or emergency 

transfer of a resident to a mental health facility, provided 

such emergency transfer complies with the statutory 

requirements for emergency detention of the mentally ill. 

Within twenty-four (24) hours of an emergency medical or 

psychiatric transfer, notice shall be given to the parents 

or ouar-dian of the resident, the responsible person 

appointed by the court, if any, and the cou~t. 

(4) If the professional person in cbaroe of the 

resident determines that the admission to the residential 

facility should continue beyond the period specified in the 

court order, he shall, at least fifteen (15) days before the 

end of the period set out in the court order. send written 

notice of his recommendation and request for renewal of the 

oo~~r to the court which issued the order, the resident, 

his o~r~ ·s or oua~dian. the next of kin, if known. the 

attorney " most recently represented the resident. if any, 

and the responsible person appointed by the court, if any. 

The recommendation and request shall be accompanied by a 

writtnn report which shall describe the habilitation plan 

which h3s been undertaken for the resident and the future 

habilitation plan which is anticipated by the professional 

person. 

( 5) If any oerson so notified requests a bearino, the 

court shall set a time and place for the hearino and shall 

-10- HB 411 
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mail or deliver notice to all of the oersons informed of the 

recommendation. The hPo~inn shall be conducted in the 

manner set out in section JB-1208. If the court finds that 

the r~sidential admission is still justified, it may order 

continuation of the admission to that residential facility 

or tr3nsfer of the resident to a different rosidential 

faci 1 ity. If the court finds that the resident is still in 

need ot developmental disahil ities services but does not 

require residential tre~tment, it shal I order an appropriate 

course of community-based habilitation, or, if all parties 

are willinq for the resident to participate in a 

community-based proqram of habilitation, it shall dismiss 

the petition. If the need for develop~ntal disabilities 

services no lonoer exists, the court shall dismiss the 

petition. The court shall not order continuation of 

admission to a residential facility which does not have an 

individualized habilitation plan for the resident. In its 

order, the court shall make findinos of fact on which its 

order is based. The court ~ay on its own initiative inquire 

concern ina the suitability of continuinq an admission to a 

residential facility.~ 

~~~iE~N_~5o R.C.M. 1947, IS AMENDED TO 

B.f.AILAi_fJlL!..IDI.S_;_ 

•38-1215. limitation on who takes treatment. No person 

who has reached the aqe of majority shall be compelled 
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aqainst his will to undertake a course of trP.atment and 

habil it3tion solely bec~use he is develoom~ntallv disabled, 

but only if such disability causes him to be unahle to 

protect his life and health ~to protect the JjfP cr safety 

.QL.o.tl:l£li ... 

SECTION 5. SECTION 38-1216, RoCoMo 1947• IS AMENDED TO 

.tl..tMLAS fOllOWS: 

"38-1216, Emer~ency admission. The parents, quardian, 

the r~rson himself. or a professional person may ad~it a 

person believed to be developmentally disabled to a 

residential facility on an emerqency basis when necessary to 

protect the person .ar otbP[S from death or serious bodily 

harm. However, if requested by the parents, quardian or the 

person admitted on an emergency basis~ a petition as set out 

in section 38-1205 shall be filed on the next judicial day 

by th~ county attorney of the county where th~ person 

resides. If a petition is filed, the professional person 

assiQnPd by the court to conduct the examination and inQuiry 

sh~ll reoort back to the court on the next judicial dav 

followino the filinq of the petition. Once a petition is 

filed, continued detention in the residential facility shall 

be allowed only on order of the court when necess~ry to 

protect the respondent or otbecs from death or serious 

bodily harm. In no case shall an emergency admission to a 

resjdential facility continue for lonqer than thirty (30) 

-12- HB 411 
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days without subsenuent proceedings before the court." 

Section b. Section 95-506, R.c.M. 1947, is amended to 

read as follows: 

"95-506. Oeter~ination of fitness to proceed-- effect 

of findina of unfitness proceedinas if fitness is 

reqain~d. (1) When the defendant's fitness to proceed is 

drawn in question, the issue shall be determined by the 

court. If neither the county attorney nor counsel for the 

defendant contests the findinq of the report filed under 

section 95-505, the court may make the determination on the 

basis of the report. If the findinq is contested, the court 

shall hold a hearina on the issue. If the report is received 

in evidence upon the hearinq, the parties have the right to 

summon ~nd cross-examine the psychiatrists who joined in the 

reoort and to offer evidence upon the issue. 

( 2) If the court determines that the defendant lacks 

fitness to proceed, the proceedinq aqainst him shall be 

suspen~ed, except as nrovided in subsection t~T ~ ~ of 

this section, and the court shall co~mit him to the custody 

of the ~Hr~~+~~~~~~--et--~~m--s~~+~~--~~~-~~~ft+ 

~TUB OF THE DEPARTMENT Of INSTITUTIONS, to be placed in 

an appropriate institution of the department of institutions 

for so lonq as the unfitness endures. When the court, on its 

own motion or upon the ap~lication of the ~~~"~~d~n~-o~ 

~ft~m-5~~+n~~-~~~~-ne~~+~e+ DIRECTOR OE__ltlf_ DEPARIMtNT Of 
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~HSI!lUilllNi• or the county attorney, or the defendant or 

his leo~l representative, determines, after a hearing if a 

hear i nq is requested, that the defendant has regained 

fitness to proceed, the proceeding shall be resumed. If, 

howev~r. the court is of the view that so much time has 

elapserl since the commitment of the defendant that it would 

be unjust to resume the criminal proceedinqs, the court may 

dismiss the charqe and may order the defendant to be 

discharqed, or. subject to te law governinq the civil 

commitment of persons suffering from mental disease or 

defect, order the defendant committed to an appropriate 

institution of the depart•ent of institutions. 

f3t ff-tbe=cour~termtne,=th«t-tbe- defendant toeks 

f+tne33 to oroeeeO==dve ke- the- feet= thot the person +3 

~eyetoomentotty--U+3&bteft--o,--Ce~+ned--=by--=36=±rer•---tbe 

~....!. · "'tst:--0Sio±n:tt---ntm=--,Mtt==t:te=ntue~ed,---ezce:ot==o3 

~~~~ ~-~ab~eet+on=t~t-&t=th+:t-:teet±ony--end==tbe--~ 

3hott--or~e~d--to-2e~ur~reetment-o:t-oreytaed-tn-t+tt~-~6y 

~r-trx-or-f±t±e-26x--eneoter-=±2• (31 IE THE LOURT 

.Qllf.RtUtiE.L_Il:!AI.___li!E~.E..!:lD.Alil LACKS FIT NESS TO PkOUE!Lm 

10 THt FALl THAT THE PtRSON IS UtVELOPHENJALLY DISABLED AS 

DEFINED BY 38-1202. THE PROCEEDING AGAINST HIM SHALL BE 

~~DEPt EXLEPI AS PROVIUEQ__JN SUBSECTION (41 Of THIS 

SECIIQ~, ANP THE COURT SHALL PROCEED TO SECURE TRE~TMENI AS 

PRDYIOtQ_lN_IIILE 38, tHAPif&_l2, DR TITLE 36, CHAPTER 13. 
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t3ttttt3~14) The Fact that the defendant is unfit to 

2 proceed does not preclude any leqal objection to the 

3 prosecution which is susceptible to fair determination prior 

4 to~~++ IRlAL and without the personal particioation of th~ 

5 defendant. 

6 ~tt2tt~tl5l The expenses of sendino the defendant to 

1 the custody of the ~~e~~~eftde"~--of--the-"enta"e-~tete 

6 fto~~+te+ UlftfCjOR Of THE DEPARTMENT Of INSTITUTIONS, to be 

9 placed in an appropriate institution of the state department 

10 of institutions, of keeping him there, and of bringing him 

11 back, are in the first instance chargeable to the county in 

12 which the indictment was found, or the information filed; 

13 but the county may recover them from the estate of the 

14 defendant, if he has anyo or from a town, city or county 

15 bound to provide for and maintain him elsewhere.• 

-End-
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