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HOUSE BILL NO. 411

INTRODUCED BY DUSSAULT, KELODY

A BILL FOR AN ACT ENTITLED: ™AN ACT TO PERMIT THE COURT TO
PROVIDE FOR TREATMENT OF DEVELDOPMENTALLY DEISABLED PERSONS
WHDO LACK FITNESS TO Bt TRIED FOR A CRIMINAL OFFENSE UNDER
THE PROCEQURE FOR TREATMENY OF DEVELOPMENTALLY DISABLED OR
THE SERIOUSLY MENTALLY ILL; AMENDING SECTION 95-506s ReleM.

194Te"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 95-506y ReCeMe 1947+ is amended to

read as follows:

®95-506. Determination of fitness to proceed - effect
of finding of unfitness -- proceedings if fitness s
regainede (1} When the defendant's fitness to procesd is

drawn in‘question, the issue shall be determinad by the
courte If neither the county attorney nor ccounsel for the
sefendant contests the finding of the report filed urder
section  95-50%¢ the court may make the detormination on the
rasis of the reports If the finding is contesteds the court
snall held 5 haering on tine issuee If the raport is racoiven
0 widence upon *he heirinas the parties have the right to
summon and Cross-cxaminge the psychi-trists who joined in th-

raport and ‘o offer epvidence upon the issues

INTRODUCED BILL

10

11

12

14

15

is

17

is

19

20

HB 0411/02

{2y I1f the court determines that the defendant lacks
fitness to proceeds the proceeding against him shall be
suspendedy e2xcept as provided in subsection 4+3% (%) of this
sectiones and tha court shall comwmit him to the custody of
the superintendent of Warm Springs state hospitals to be
placed in an appropriate institution of the department of
institutions for so long as the unfitness endures. When the
courty on its own motion or upon the application of the
superintendent of Warm Springs state hespitals or the county
attorneys or the defendant or his 12gal representatives
determinesy after a hearing if a hearing is requestedsy that
the defendant has vregained fitness to proceed, the
preceeding shall be resumede Ify howevery the court is of
the viaw that sc muck tim2 has elapsed since the commitment
of the defendant that it would Gtz unjust to resume the
criminal proceedingss the court may dismiss the charge and
may order the defendant to be dischargeds ors subject to the
law governing the civil commitment of persons suffering from
mzntasl  discase or defects order the defendant committad to
an ippropriate institution of the aep3rtment of
institutionse

$3)y It the court dotermines that the defendant tacks
titness to proczad due wo he tagt what fthe person is
developmentally disabled _as _defined oy 3£-1202e. the
proceeding _against him shall te suspendeds _sexcept _as
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wrogvided _in _sups2ction (&) of this sections and fhe court
shalld procees Lo sequre Yreaimont 9s provided sn Title 28e
chapter 12y or Titio 38 chapier lle

+3¥14) The fact that tha defendant is unfit to prcceed
does not preclude any legal cbjection to the prosecution
which is susceptible to fair determination prior to trail
and without the perscnal participation of the defendant.

t+4¥{5) The expenses of sending the defendant to the
custody of the superintendent of the Montana state hospitals
to be placed in an appropriate institution of the state
department of institutionssy of keeping him theres and of
bringing him backs are in the first instance chargeable to
the county in which the indictment was founds or the
information filed; but the county may recover them from the
estate of the defendanty if he has anys or from a towns city
or county bound to provide for and maintain him elsewhere.®

~End-

=-3- H? 411



STATE OF MONTANA
REQUEST NO. __513-77
FISCAL NOTE

Form BD-15
1 compliance with a written request received _February 14 , 19 _77__, there is hereby submitted a Fiscal Note
or . _ House Bill_411 pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

tackground information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

»f the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

An act to permit the court to provide for treatment of developmentally disabled persons who lack fitness to be tried for
a criminal offense under the procedure for treatment of developmentally disabled or the seriously mentally iil.

FISCAL IMPACT:

Minimal. The defendant would become a resident of an existing facility for the developmentally disabled. There is no
estimate of the number of people who would fall under this bill. There are no persons presently in the prison who would
meet the definition of developmentally disabled.

/ . o
o 2!

BUDGET DIRECTOR

Office of Budget and Program Planning .y
g7
Date: __ o2l L 7
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HOUSE 3ILL NDe 411

INTRODUCED BY DUSSAULTY. MELOY

A BILL FOR AN ACT ENTITLED: AN ACT TO PERMITY THE CCURT TO
PRGVIDE FOR TREATMENT OF DEVELUPMENTALLY DISABLSED PERSONS
WHO LACK FITNESS TO BE TRIED FOR A CRIMINAL OFFENSE UNGER
THE PROCEDURE FOR TREATMENY OF DEVELOPMENTALLY DISASBLED DR
THE SERICUSLY MENTALLY TilLy AHENOING SECTION 95-506s RelaMe

1947 "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Secticn le Section 95-506s ReleMe 1947y is amended to

read as follows:

"95-506e Determination of fitness <o proceed — effect
of finding of unfitness —-— oproceedings if fitness s
rrgainede (1) wWhen the defendant®s fitness to proceed is

drawn in questions the issue shall be determinza by the
court. If n2ither the county attorney nor counsel fcr ths
dafendant contesis the finding of the vreport filed under
section 95-505+ the court way make the detormination on the
tasis of the report. If the finding is contesteds the court
shall nhold » hearing on the issue. If the raport is received
in avidence upon the hsarings the narties have the right to
summen znd creoss—examine the Dsychiatrists who joined in the

rzport and o offer evidence uonn tha "ssue.
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{2) If tke court determines that the defendant lacks
fitness o0 proceedes the proceeding against him shall be
suspendeds except as provided in subsection $3% {4) of this
sections and the court shall commit him to the custody of
the superintendent of Warm Springs st2te hospitales to be
placed in an appropriate institution of the department of
institutions for so long as the unfitness endures. When the
courts on its own motion or upon the application of th2
superintendent of Warm Springs state hospitals or the county
attorneyy or the defendant or his 129al representatives
determinesy after a hearing if a hearing is requesteds that
the defendant has regained fitness to proceeds the
proceeding shall be resumeds Ify howevery the court is of
the view that so much time has elapsed since the commitment
of the defendant that it would be unjust to resume the
criminal proceedingsy the court may dismiss the charge and
may order the defandant to be dischargeds ors subject to the
1aw governing the civil commitment of persons suffering from
m2ntal discase cor defects: order ths defendant committaed to
an Appropriite institution of the department of
institutionse.

43) If the court d2terasines that the defendant lacks
fitness to progeed due to the  fact thaot fhe person s
developmentally  disabled as defjined by 33-1202. ihe
aroceeding against. him shall be suspondeds coxi2pt 23
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nrovided _in subseciion {4} of this scctions and the court
she rocesd to cecure treatment 3s provigded in Ticle 38e
chopter 12. or Vitle 38y Chapter 13.

t3%{4] The fact that the defendant is unfit to proceed
does not preclude any 1legal cbjection to the p?osecution
which is susceptivle to fair determination prior to trail
and without the personal participation of the defendant.

£43{5) Thz expenses of sending the defendant to the
custody of the superintendent of the Montana state hospitals
to be placed in an appropriate institution of the state
department co¢f institutionsy of keeping him theres and of
bringing him backs are in the first Instance chargeable to
the county in which the indictment was founde or the
information filed; but the county may recover them from the
aestate of the defendantsy if he has anys or from a towns cCity
or county bound to provide for znd maintain him elsz2where."

~End-

- ae Hi 411



45th Legisiature

10
11
12
i3
14
15
16
17
18
19
20
21
2¢
23
24

25

AQUSE BILL NOe. 411

INTRODUCED BY DUSSAULT, MELLY

A BELL FUOR AN ACT ENTITLED: “AN ACT TO PERMIT THi: CGURT TO
PROVIDE FOR TREATMENT OF DEVELOPMENTALLY OISABLED PERSONS
nHO LACK FITNESS TG Be TRIED FOR A CRIMINAL OFFENSE  UNDER
THE PROCEDURE FOR TREATMENT OF DEVELOPMENTALLY DISABLED OR
THE S&xLOUSLY MENTALLY ItL; AMENDING SECTION 95-506s ReCaMa

1947."

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

jection le Section 95-506e ReCeMe 1947+ is amended to
read as followss

M935-506. UDetermination of fitness to proceed — effect
of finding of wunfitness —-- proceedings if fitness is
ragaineds {1l) When the defendant*'s fitness to proceed is
drawn in questions the issue shall be determined by the
courte If neither the county attorney nor counsel for the
dzfanaant contests the finding of the report filed wunder
section 95-505, the court may make the determination on the
basis of the reperte If the finding is contestedsy the court
shall nold @ hearing on the issuee If tie report is received
in evidence upon the h2arings the narties have the right to
summen and cross—esxamine the psychiatrists whoe joined in the

report and to offer evidence upon the issues
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(2} If the ctourt determines that the defendant Tacks
fitness to proceedes the oproceeding against him shall be
susnpenaeds except as orovided in subsection 3% {(4) of this
sections and the court shall commit him to the custody of
the superintendent of Warm Springs state hospitaly, to be
placed in an appropriate institution of the department of
institutions for so long as the unfitness endures. When the
courty on its own motion or upon the anplication of the
superintendent of Warm Springs state hospitals or the county
attorneys oOr fhe defendant or his 1legal representatives
deterniness after a hearing if a hearing is reguesteds that
the defendant has regained fitness to procesds the
proceeding shall be resumede Ife howevers the court is of
the view that so much time has elapsed since the commitment
of the defendant that it would be unjust te resume the
criminal proceedingses the court may dismiss the charge and
may order the defendant to be dischargeds ors subject to te
law governing the civil commitment of persons suffering from
mental disease or defecty order the defendant committed to
an appropriate institution of the department of
institutionsa

(3)__LIf the court determipes that the _defendant Jacks
fitness _to orocced _due to the fact that the sersop is
develzomentally disabled as. cefined by 38-1202s the
proceedini _ against _him _shall be _suspendeds except  as

—-2- H3 411



10

11

12

13

14

15

16

17

HE 0411703

provided in subsection (4} of this sections and the court

shall oroceed to secure treatment as provided jo Title 38e
chapter idv-or—Fitie-3év-chapter—33,

¥33(4) The fact that the defendant is unfit to proceed
does nct preclude any leqal objection to tne ornsecution
which is susceptible to fair determination prior to tre+t
JRIalL and without the personal participation of the
defendanta

4315} The expenses of sending the defendant to the
custody of the superintendent of the Montana state hospitals
to be placed in an appropriate institution of the state
department of institutionss of keeping him theres and of
bringing him backy are in the first instance chargeable to
the county in which the indictment was founds or the
information filed; but the county may recover them from the
estate of the defendants if he has anys or from a towns city
or county bound to provide for and maintain him elsewhere."

—End-
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March 25, 1977

STANDING COMMITTEE REPORT
Senate Committee on Judiciary e

That House Bill No. 411 be amended as follows:

1. Amend title, line 5.
Following: "OF"
Strike: "DEVELOPMENTALLY DISABLED"

2. Amend title, lines 6 through 8.
Following: "OFFENSE"
Strike: "UNDER THE PROCEDURE FOR TREATMENT OF DEVELOPMENTALLY DISABLED
OR THE SERIOUSLY MENTALLY ILL"
Insert: "IN AN INSTITUTION TO BE SELECTED BY THE DEPARTMENT OF INSTITUTIONS'

3. Amend page 2, section 1, line 3.
Following: "+433}"

Strike: "(4)"

Insert: " (3)"

4. Amend page 2, section 1, line 5.
Following: "the"

Strike: ‘“superintendent of Warm Springs state hospital"
Insert: "director of the department of institutions"

5. Amend page 2, section 1, line 9.
Following: line 8

Strike: "superintendent of Warm Springs state hospital"
Insert: "director of the department of institutions"

6. Amend page 2, section 1, line 22 through line 3 on page 3.
Following: 1line 21

Strike: subsection (3) in its en;iretv
Renumber: all subsequent subsections

7. BAmend page 3, section 1, line 10.

Following: "the" . .
Strike: ‘“"superintendent of the Montana state hogpltﬁl
Insert: "director of the department of institutions



March 31, 1977

SENATE
COMMITTEE OF THE WHOLE

That House Bill No. 411 be amended as follows:

1. Amend title, line 8,

Following: "Amending"

Sirike: "SECTION"

Insert: "SECTIONS 38~1202, 38-1208, 38-1209, 38~1215, 38-~1216, and"

2. Amend page 1, section 1, line 12.
Following: 1line 11
Insert: "Section 1. Section 38-1202, R.C,M. 1947, is amended to read
as follows:
"38-1202. Definitions. As used in this aet chaptex:

(1) "Board" means the mental disabilities board of visitors created
by this act.
(2) "Community-based facilities" or "community-based services"

include those services and facilities which are available for the
evaluation, treatment and habilitation of the developmentally disabled

in a community setting, including but not limited to, outpatient facilities,
special education services, group homes, foster homes, day care facilities,
sheltered workshops, and other community-based services and facilities.

(3) "Court" means district court of the state of Montana.

(4) "Developmentally disabled" means suffering from disabilities
attributable to mental retardation, cerebral palsy, epilepsy, autism or
any other neurologically handicapping condition closely related to mental
retardation and requiring treatment similar to that required by mentally
retarded individuals; which condition has continued or can be expected
to continue indefinitely and constitutes a substantial handicap of such
individuals.

(5) "Habilitation" means the process by which a person who is
developmentally disabled is assisted to acquire and maintain those life
skills which enable him to cope more effectively with the demand of his
own person and environment and to raise the level of his physical, mental
and social efficiency. Habilitation includes but is not limited to
formal, structured education and treatment.

(6) "Next of kin" includes but need not be limited to the spouse,
parents, adult children, and adult brothers and sisters of a person.
(7) "Professional person" means:

(a) a medical doctor, or

(b) a person trained in the field of developmental disabilities and
certified by the department of institutions or the department of social
and rehabilitation services in accordance with standards of professional
licensing boards, federal regulations, and the joint commissions on
accreditation of hospitals.

(8) "Resident" means a person admitted to a residential facility
for a course of evaluation, treatment or habilitation.
(9) "Residential facility" or "facility" means any residential

hospital or hospital and school which exists for the purpose of evaluating,
treating and habilitating the developmentally disabled on an inpatient

basis, including the Boulder River School and Hospital and the Eastmont -
Training Center. The term does not include a group home or foster home

or a halfway house. A correctional facility or a facility for the
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"’treatment of the mentally ill shall not be a "residential facility"
within the meaning of this act.

(10) "Respondent" means a person alleged in a petition filed
pursuant to this act to be developmentally disabled and in need of
developmental disabilities services.

(11) "Responsible person" means any person willing and able to
assume responsibility for a person who is developmentally disabled
or alleged to be developmentally disabled. Whenever, in any proceeding
under this act, the court believes that a conflict of interest may exist
between a person who is developmentally disabled or alleged to be develop-
mentally disabled and his parents or guardian, or that the parents or
guardian are unable to protect the interests of such person, or whenever
there is no parent or guardian, the court shall appoint a responsible
person to protect the interests of the person who is developmentally
disabled or alleged to be developmentally disabled. Only one person
shall at any one time be the responsible person within the meaning of
this act. 1In appointing a responsible person, the court shall consider
the preference of the respondent or patient. The court may at any time,
for good cause shown, change its desicmation of who is the responsible
person.

(12) "Seriously developmentally disabled" means developmentally
disabled due to developmental ex-physical disability er-a-cembinatien
of-both- rendering-a- person—umabie- to- funetion—in a- community~based
setting which has resulted in self-inflicted injury or injury to
others, or the imminent threat thereof; or which has deprived the person

Wrafflicted of the ability to protect his life or health."

Section 2. Section 38-1208, R.C.M. 1947, is amended to read as
follows:

"38-1208. Recommendation to residential facility.

(1) If as a result of the evaluation and treatment either agreed
to by the parents, guardian, or the person himself pursuant to section
38-1204 or ordered by the court, the professional person in charge of
the case concludes that the person evaluated is seriously developmentally
disabled and recommends that treatment and habilitation be had in a
residential facility on an extended basis, the professional person
shall file his written recommendation and report with the court and
request that the court order the admission. The report shall include
the factual basis for the recommendation, and shall describe any tests
or evaluation devices which have been employed in evaluating the patient.
If no responsible person has yet been appointed, the court may appoint
one at this time. If there is no parent or guardian the court shall
appoint a responsible person. At the request of the respondent, his
parents or guardian or the responsible person, the court shall appoint
counsel for the respondent. If the parents or guardian are indigent
and if they request it, the court shall appoint counsel for the parents
or guardian. Notice of the recommendation shall be mailed or delivered
to the respondent, his parents or guardian, the responsible person,
next of kin, if known, and the attorney for the respondent, if any, and
for the parents or guardian, if any.

- (2) The respondent, his parents or guardian, the responsible person,
or the attorney for any party may request that a hearing be had on the
recommendation. If a hearing is requested, the court shall mail or
deliver notice of the date, time and place of the hearing to each of the
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parties listed at the beginning of this subsection. The hearing shall
be to the court without jury. The rules of civil procedure shall apply.

(3) If the court finds that the respondent is seriously develop-
mentally disabled and that available community-based resources are
not adequate to protect the life and physical safety of the person and
others or to provide appropriate treatment and habilitation, it shall
order the respondent admitted to a residential facility for an extended
course of treatment and habilitation. If the court finds that the
respondent is developmentally disabled, and in need of developmental
disabilities services but that available community-based services are
adequate to protect the life and physical safety of the person and
others and to provide appropriate treatment and habilitation, it shall
order the respondent to undertake a community-based course of treatment
and habilitation. If the court finds that the respondent is not develop-
mentally disabled or is not in need of developmental disability services,
it shall dismiss the request.

(4) If none of the parties notified of the recommendation request
a hearing, the court may issue an order authorizing the person to be
admitted to the residential facility for an extended period of treatment
and habilitation, or the court may initiate its own inguiry as to whether
the order should be granted. The court may refuse to authorize admission
of a person to a residential facility for an extended period of treat-
ment and habilitation if such admission is not in the best interests of
the person.

(5) If any person is admitted to a residential facility for an -
extended course of habilitation without a hearing, and if subsequent
to such admission one of the parties who could have requested a hearing
learns that an alternative course of treatment is available which is
more suitable to the needs of the resident, the party may request the
professional person in charge of the resident to release the resident
to the alternative, if it is a community-based alternative, or trans-
fer the resident to the alternative, if it is a residential alternative.
Any such transfer or release shall comply with the requirements of
section 38-1209. If the professional person in charge of the resident
refuses to authorize the release or transfer, then the party may
petition the court for a hearing to determine whether the present
residential alternative should be continued. The hearing shall comply
with the procedures set forth in subsection (2) of this section.,”

Section 3. Section 38-1209, R.C.M. 1947, is amended to read as
follows:

"38-1209. Admission to residential facility. (1) ©No person
shall be admitted to a residential facility for longer than thirty
(30) days except on approval of the court. Whenever a person is admitted
to a residential facility for longer than thirty (30) days, the court
may appoint a person other than the parents or guardian to act as
responsible person for the resident. If there is no parent or guardian,
the court shall appoint a responsible person.

(2) The court order approving the admission shall specify the
maximum period of time for which the person is admitted to the resi- _—
dential facility. 1In no case shall this maximum period exceed one (1)
year.

(3) If at any time during the period for which a person is admitted
to a residential facility for an extended period of habilitation and
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treatment, the professional person in charge of the resident decides
that there exist sufficient community-based alternatives to provide
adequate treatment and habilitation for the resident and adequate
protection of the life and physical safety of the resident and others,
or that it is in the best interest of the resident that he be trans-
ferred to another residential facility, then he may release the resident
to such community-based alternative or transfer the resident to the other
residential facility no less than fifteen (15) days after sending
notice of the proposed release or transfer to the resident, his parent
or guardian, the attorney who most recently repregented the resident,
if any, the responsible person appointed by the court, if any, and the
court which ordered the admission. If the recident has been found
unfit to proceed to trial notice shall be sent to the court which found
the resident unfit to proceed to trial and to the county attorney and
the attorney who represented the resident at the time the resident was
found unfit to proceed to trial. If any of the parties so notified
objects to the release or transfer, they may petition the court for
a hearing to determine whether the release of transfer should be allowed.
The hearing shall comply with che procedures set forth in section
38-1208. The court may on its own initiative inquire concerning the
propriety of the release or transfer. Nothing in this subsection shall
prevent the transfer of a resident to a hospital or other medical
facility for necessary medical treatment, or emergency transfer of a
resident to a mental health facility, provided such emergency transfer
complies with the statutory requi_ements for emergency detention of
the mentally 1l1l. Within twenty~-four (24) hours of an emergency medical
or psychiatric transfer, notice shall be given to the parents or guardian
of the resident, the responsible person appointed by the court, if any,
and the court.

(4) If the professional person in charge of the resident determines
that the admission to the residential facility should continue beyond
the period specified in the court order, he shall, at least fifteen (15)
days before the end of the period set out in the court order, send written
notice of his recommendation and request for renewal of the order to the
court which issued the order, the resident, his parents or guardian,
the next of kin, if known, the attorney who most recently represented
the resident, if any, and the responsible person appointed by the court,
if any. The recommendation and request shall be accompanied by a written
report which shall describe the habilitation plan which has been under-
taken for the resident and the future habilitation plan which is antici-
pated by the professional person.

(5) If any person so notified requests a hearing, the court shall
set a time and place for the hearing and shall mail or deliver notice
to all of the persons informed of the recommendation. The hearing shail
be conducted in the manner set out in section 38-1208. If the court
finds that the residential admission is still justified, it may owrder
continuation of the admission to that residential facility or transfer
of the resident to a different residential facility. If the court finds
that the resident is still in need of developmental disabilities services
but does not require residential treatment, it shall order an appropriate
course of community-based habilitation, or, if all parties are willing
for the resident to participate in a community-based program of habili-
tation, it shall dismiss the petition. If the need for developmental
disabilities services no longer exists, the court shall dismiss the
petition. The court shall not order continuation of admission to a
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residential facility which does not have an individualized habilitation
plan for the resident. 1In its order, the court shall make findings of
fact on which its order is based, The court may on its own initiative
inquire concerning the suitability of continuing an admission to a
residential facility."

Section 4. Section 38-1215, R.C.M. 1947, is amended to read as
follows:

"38-1215. Limitation on who takes treatment. No person who has
reached the age of majority shall be compelled against his will to
undertake a course of treatment and habilitation solely because he is
developmentally disabled, but only if such disability causes him to be
unable to protect his life or health or to protect the life

or safety of others."

Section 5. Section 38-1216, R.C.M, 1947, is amended to read as
follows:

"38-1216. Emergency admission. The parents, guardian, the person
himself, or a professional person may admit a person believed to be
developmentally disabled to a residential facility on an emergency
basis when necessary to protect the person or others from death or
serious bodily harm. However, if requested by the parents, guardian,
or the person admitted on an emergency basis, a petition as set out
in section 38-1205 shall be filed on the next judicial day by the
county attorney of the county where the person resides. If a petition
is filed, the professional person assigned by the court to conduct the
examination and inquiry shall report back to the court on the next
judicial day following the filing of the petition. Once a petition is
filed, continued detention in the residential facility shall be allowed
only on order of the court when necessary to protect the respondent
or others from death or serious bodily harm. In no case shall an
emergency admission to a residential facility continue for longer than
thirty (30) days without subsequent proceedings before the court.'"

Renumber: Subsequent section.
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HOUSE BILL NO. 411

INTRODUCED BY DUSSAULTs MELOY

A BILL FOR AN ACT ENTITLED: AN ACT TO PERMIT THE COURT TO
PRUVIUDE FUR  TREATMENT OF BEVEEBPMENTALL¥-BISABLES PERSONS
WHU LAUK FITNESS TO BE TRIED FOR A CRIMINAL OFFENSE UNDER
FHE-—PROECOURE——FBR-FREAFMENT -OF —BEVELBPMENFALLY—DESABLED-BR
+HE-SERFAUSEY~-MENFAEEY—+et IN AN INSTITUTION TQ BE. SELECTED
BY THE DEPARTMENT OF INSTITUTIONS; AMENDING SEEFEON IJECTIONS
38-1202, 38-1208e 2381209, 38-1215+ 238-1216s ANOD 95-506¢

RaCoMe 1947.%

Bt IT ENACTED BY THE LEGISLATURE OF THE STATE OF HONTANA:

REAU AS FOLLONWS:

®38-1202. Definitionse As used in this eet chapter:

{1} “Board™ means the mental disabilities board of
visitors created by this acte

{2) *™Community-based facitities® or “community-based
services”™ include those services and facilities which are
avaitable for the evaluations treatment and habilitation of
the developmentally disablted in a community settinges
inciuding but not limited tos outpatient facilitiess special
education servicesy group homess foster homess day care

tacilitiessy sheltered workshopss and other community-based
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services and facilitiess

{3) "Court™ means the district court of the state of
Montanae

{4) “"Developmentally disabled® means suffering from
disabilities attributable to mental retardations cerebral
palsys epilepsys autism or any other neurologically
handicapping condition closely related to mental retardation
and requiring treatment similar to that required by mentally
retarded individuals; which condition has continued or can
pe expected to continue indefinitely and constitutes a
substantial handicap of such individualse

{5) *Habilitation™ means the process by which a person
who s developmentally disabled is assisted to acquire and
maintain those life skills which enable him to cope more
ettectively with the demands of his own person and
environsent and to raise the level of his physicals mental
and social efficiency. Habititation includes but is not
limited to formals structured education and treatment.

{6) “Next of kin® includes but need not be limited to
the spouses parentsy adult childrens and adult brothers and
ststers of a persone

{7} "Professional person® means:

{a) a medical doctory or

{b} a person trained in the field of developmental

disabilities and certified by the department of institutions

-2= HE 411
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or the department of social and rehabilitation services in
accordance with standards of professional licensing boardsy
tederal regulationss and the joint commissions on
accreditation of hospitals.

{8) ™Resident™ means a person admitted to a
residential Ffacility for a course of evaluations treatment
or habilitatione

{9) ™Residential facility® or =facility" means any
residential hospital or hospital and school which exists for
the purpose of evaluatings treating and habilitating the
agevelopmentally disabled on an inpatient basisey including
the Boulder River 5chool and Hospital and the Eastmont
fraining Lenters The term does not include a group home or
toster home or a halfway housee A correctional facility or
a tacility for the treatment of the mentally i1l shall not
be a ™residential facility™ within the meaning of this acte.

(10) "Respondent™ means a person alleged in a petition
riled pursuant to this act to be developmentally disab!éd
and in need of developmental disabilities services.

{11) "Responsible person™ means any person willing and
able to assume responsibility for a person who is
developmentally disabled or alleged to be developmentally
disableda. Whenevers in any proceeding under thfs acty the
court beiieves that a conflict of interest may exist between

a person who is developmentally disabled or alleged to be
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developmentally disabled and his parents or guardians or
that the parents or guardian are unable to protect the
interests of such persons or whenever there is no parent or
quardians the court shall appoint a responsible person to
protect the interests of the person who is developmentally
disabled or alleged to be developmentally disableda Only
one person shall at any one time be the responsible person
within the meaning of this act. In appointing a responsible
persons the court shall consider the preference of the
respondent or patient. The court may at any times for good
caﬁse showns chang: its designation of who is the
responsible person.

{12) “Seriously developmentally disabled* means
developmentally disabled due to developmental or--physiced
disability er——-a—eopbinstion—eof-——both—rendering-o~person

enabie—to—function—in-a—-communi ty—bosed——setting which has

%38-1208. Recommendation to residential facilitye (1)
If as 3 result of the evaluation and treatment either agreed

to by the parentss guardians or the person himself pursuant

e HB 411
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to section 38-1204 or ordered by the courts the professional
person in charge of the case concludes that the person
evaluated is seriously developmentally disabled and
recommends that treatment and habilitation be had in a
residential tacility on an extended basise the professional
person shall file his written recommendation and report
with the court and request that the court order the
admissione. The report shall include the factual basis for
the recommendations and shall describe any tests or
evaluation devices which have been employed in evaluating
the patiente If no vresponsible person has yet been
appointeds the court may appoint ocne at this time. If there
1s no parent or quardian the court shall appoint a
responsible persons At the request of the respondentv his
parents of guardian or the responsible persons the court
shall appoint counsel for the respondente If the parents or
guardisn are indigent and if they request its the court
shail appoint counsel for the parents or guardiane. Notice
ot the recommendation shall be mailad or delivered to the
respondents his parents or guardians the responsible persons
next ot kins if knowne and the attorney for the respondents
it anys and for the parents or guardiany if anye

(2) The respondente his parents or guardians the
responsible persons or the attorney for any party may

request that a hearing be had on the recommendation. If a
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hearing is requesteds the court shall mail or deliver notice
ot tﬁe dates time and place of the hearing to each of the
parties tlisted at the beginning of this subsectione The
hearing shall be to the court without jury. The rules of
civil procedure shall apply.

£3) If the court finds that the respondent s
sericusly developmentally disabled and that available
community-based services are not adequate to protect the
lite and physical safety of the person and others or to
provide appropriate treatment  and habilitations it shall
order the respondent admitted to a residential facility for
an extended course of treatment and habilitations. If the
court tinds that the respondent is developsentally disableds
and in need of developmental disabilities services but that
available community-based services are adequate to gprotect
the life and physical safety of the perseon and others and to
provige appropriate treakment and habilitations it shall
order the respondent to undertake a community-based course
of treatment and habilitations If the court finds that the
respondent is not developmentally disabled or is not in need
ot developmental disability servicess it shall dismiss the
requeste.

(4} If none of the parties notified of the
recommendation request a hearings the court may issue an

order authorizing the person to be admitted to the

-6~ HB 411
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residential tacility for an extended period of treatment and
napitrtationy or the court may initiate its own inguiry as
to wnetner the order should be grantede The court may
reruse to authorize admission of a person to a residential
racitity tor an extended periocd of treatment and
nabititation if such admission is not in the best interests
Of the persone

{>) 1t any person is admitted to a residential
tacikity tor an extended course of habilitation without a
nearingy and if subsequent to such admissiun one of the
parties who could have requested a hearing learns that an
alternative course of treatment is available which is more
suitabie to the needs of the residenty the party may request
the protessional person in charge of the resident to release
the resident to the alternativey if it is a community-based
aiternatives or transfer the resident to the alternativey if
1t is a residential alternativee. Any such transfer or
reftease shall comply with the requirements of section
34-120% Lt the professional person in charge of the
ressdent retuses to authorize the release or transfers then
the party may petition the court for a hearing to determine
wnetner the present residential alternative .should be
continueds IThe hearing shall comply with the procedures set
Tortn in subsection (2) of this sectione®

SELIION 3o SECTION 38-1209s ReleMe 1947s IS AMENDED 10
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BEAD AL FOLLUMS:

"18-1209. Admission to residential facilitye (1) No
person shatl be admitted to a residential facility for
tonnjer than thirty (30) days except on approval of the
courte. Whenever a person is admitted to a residential
taciiity tor longer than thirty (30} dayse the court may
appoint a person other than the parents or guardian to act
as resnonsible person for the resident. If there is no
parent or quardians the court shall appoint a responsible
persone

{Z) The court order approving the admission shall
specity the‘ maximum period of time for which the person is
agmitted to the residential facilitye In no case shall this
maximum period exceed cne (1) year.

{3) It at any time during the period for which a
person is admitted to 2 residential facility for an extended
period ot habilitation and treatments the professional
person in charge of the resident decides that there exist
sutticient community-based alternatives to provide adeguate
treatment and habilitation for the resident and adequate
prorection of the life and physical safety of the resident
and__otherss or that it is in the best interests of the
resident that he be transferred to another residential
tacstitye then he may release the resident to such

commun: ty-based alternative or transfer the resident to the

—~8- HB 411
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other residential facility no less than fifteen (15) days
atter sending notice of the proposed release or transfer to
the residents his parents or guardians the attorney who most
recentiy represented the residents if anys the responsible
person appointed by the courte if anys and the court which

orgerea the admissions. If the resident bas been found unfit

resident at the time the residept was found unfit to proceed
ip _trials It any of the parties so notified objects to the
release or transfery they may petition the court for a
hearing to determine whether the release or transfer should
pe alioweds Ihe hearing shall comply with the procedures
set ftorth in section 38-1208. The court may on its own
initiative inquire concerning the propriety of the release
or transtere Nothing in this subsection shall prevent the
transter of a resident to a hospital or other wmedical
taciisty ftor necessary medical treatmenty or emergency
transter ot a ressdent to a mental health facilitys provided
such emergency transfer complies with the statutory
requirements for emergency detention of the mentally ill.
Witnin twenty-tour (24} hours of an emergency medical or
psycniatric transfery notice shall be given to the parents

or quardian ot the residenty the responsible person
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appointed by the courte if anys and the courte

{4} Lt the professional person in charge of the
resident determines that the admission to the residential
tacilsty should continue beyond the period specified in the
court ordery he shalle at least fifteen (15) days before the
end ot the pgriod set out in the court ordery send written
notice of his recommendation and request for renewal of the
order to the court which issued the ordery the resident,
nis parents or guardiany the next of kine if knowns the
attorpey who most recently represented the residenty if anys
ana the responsible person appointed by the courts iif anye.
the recommendation and request shall be accompanied by a
written report which shall describe the habilitation plan
which has been undertaken for the resident and the future
nabitstation plan which is anticipated by the professional
persone

{S) It any person so notified requests a hearings the
court shalyl set a time and place for the hearing and shall
mail or deliver notice to all of tne persons informed of the
recommendcatione The hearing shail be conducted in the
manner set out in section 38-1208. If the court finds that
the residential admission is still justified, it may order
continuation of the admission to that residential facility
or transter ot the resident to a different residential

facslitys 1f the court finds that the resideat is still in

-10~- HE 411
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need ot developmental disabilities services but does not
reguire residential treatments it shall order an appropriate
course ot community—based habilitations ore if all parties
are witling for the resident to participate in a
compunity-based program of habilitations it shall diswmiss
the petitione It the need for developmental disabilities
services no longer existse the court shatl dismiss the
petitione The court shall not order continuation of
admission to a residential facility which does not have an
ind:viduatized habititation plan for the residents In its
ordgery the court shall make findings of fact on which its
orger s basede The court may on its own initiative inquire
concerning the suitability of continuing an admission to a
residential facility."

SECTION 4o SECTION 38-1215» ReCoMy 19%7s IS AMENDED T0
KEAU Ay FULLUWDSS

"38-1215. Limitation on who takes treatmente. No person
who has reached the age of majority shall be compelled
against his will to undertake a course of treatment and
naosirtation sotely because he is developmentally disableds
but onty if such disability causes him to be unable to
protect his lite and health or to protect the life or safety
ot oiherss"

SECIION 5o SECTION 38-1216e Be(eMe 1947« IS AMENDED TG
BEAU Ay FULLOWSS
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"38-1216. Emergency admissions The parentss guardiansy
the operson himselfs or a professional person may admit a
person believed to be developmentally disabled to a
res:dential racility on an emergency basis when necessary to
protect the person of gthers from death or serious bodily
harms Howevery if requested by the parentse guardian or the
person admitted on an emergency basise a petition as set out
in section 38-1205 shall be filed on the next judicial day
py the county attorney of the county where the person
residess If a petition is fileds the professional person
as~igned by the court to conduct the examination and inquiry
shalt repor; back to the court on the next judicial day
tollowing the filing of the petitions Once a petition is
tiledy continued detention in the residential facility shall
pe allowed only on order of the court when necessary to
protect the respondent or gtheri from death or serious
bodily harme In no case shall an emergency admission to a
residential tacility continue for longer than thirty (30)
days without subsequent proceedings before the court.”

section 6. Section 95-506y ReCeMa 1947+ is amended to
read as tollows:

“95-506. Determination of fitness to proceed — effect
ot tinding of unfitness —- proceedinys if fitness is
regained. (1) When the defendant®s fitness to proceed is

drawn +n questions the issue shall be determined by the

—-12- HB 411
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court. If neither the county atterney ner counsel for the
detendant contests the finding of the ryeport filed under
section 95-505+ the court may make the determination on the
basis ot the report. If the finding is contestedy the court
shali hold a hearing on the issue. If the report is received
10 evidence upon the hearings the parties have the right to
summon and cross—examine the psychiatrists who joined in the
report and to offer evidence upon the issuee.

{2} 1t the court determines that the defendant lacks
titness to proceeds the proceeding against him shall be
suspendedy except as provided in subsection 3% 4% [(3) of
this sectiones and the court shall commit’' him to the custody
or the superintendent——of —Warm—Springs——stete—-hospitad
LIRECTIOR OF THE OEPARTMENT OF INSTITUTIONSs to be placed in
an appropriate institution of the department of institutions
tor so long as the unfitness endures. When the courts on its
own motion or upon the application of the superintendent——of
Warm——5prengs—state——hospitet DIRECTOR OF THE DEPARTMENT OF
INSTITUTIONSs or the county attorneys cor the defendant or
his legal representativey determinesy after a hearing if a
hearing is requesteds that the defendant has regained
titness to proceedsy the proceeding shall be resumeds Ify
nowevery the court is of the view that so0 much time has
ejapsed since the commitment of the defendant that it would

be unjust to resume the criminal proceedingss the court may
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dismiss the charge and may order the defendant to be
gischargedsy ory subject to te law governing the civil
commitment of persons suffering from mental disease or
detects order the defendant committed to an appropriate

institution of the department of institutionse

provrded--in-—aubsection-—¢t4}-of-thia—gectiony—and-the—court
~ ; . id . Fitd 36

£334483(3) The fact that the defendant is unfit to
proceed does not preclude any legal objection to the
prosecution which is susceptible to fair determination prior
to trar+ [RIAL and without the personal participation of the
defendante.

+4¥£5%(4} The expenses of sending the defendant to the
custody of the superintendent—of—the—Montane—stete—hospitet
LASECIUR OF THE DEPARTMENT OF INSTITUTIOM:+ to be pltaced in
an appropriate institution of the state department of
instrtutionse ot keeping him therey and of bringing him
packy are in the first instance chargeable to the county in
which the indictment was founds or the information filed;

pbut the county may recover them from the estate of the

14— HB 411
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aetendanty it he has anye or from a towne city or county
pound to provide for and maintain him elsewherea”

-End-

-15- HB 411
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HOUSE BILL NOe. 411

INTRODUCED BY DUSSAULTs MELOY

A BILL FOR AN ACT ENTITLED: ®AN ACT TO PERMIT THE COURT TQ
PROVIDE FOR  TREATMENT OF BEVELGPMENTALLY-BESABEES PERSONS
WHO LACK FITNESS TO BE TRIED FOR A CRIMINAL OFFENSE UNBER
FHE-~PROEEDURE——FAR—FREATMENT—BF —BEVELUPHENTALE¥ D SABEED~BR
FHE-SERIBUSEY-MENFAEE¥—FEE IN AN INSTITUTION TO Br_ SELECTED
BY THC ODEPARTMENT OF INSYITUTIONS; AMENDING SEE€F¥BN SECTIONS

38-12025_ _38-1208, 38-1209s 38-1215s 38-1216s AND 95-5064¢
ReCoMa 194T.®

BE IT ENMACTED BY THE LEGISLATURE OF THE STATE OF HGNTANA:

SECTION 2o SECTION 38-1202 ReloeMe 1947s IS AMENDED TJO
READ AL FOLLOWS:

"38-1202. Definitionse As used in this aet chapter:

(L) *“Board" means the wmental disabilities board of
visiters created by this act,.

(2) "Community—-based facilities™ or ®“community-based
servicas" include those services and facitities which are
available for the evaluations treatment and habilitation of
the developmentally disabled in a community settinas
includina but not limited tos outpatient facilitiese special

education servicess oroup homess foster homess day care

facilitiesy sheltered workshopss and other community-based
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services and facilitiese

(3} *“Court®" means the district court of the state of
Hontanae

{4} ™%evelopmentally disabled® means suffaring from
disabilities attributable to mental retardations cerebral
palsys epilepsys autism or any other neurcloqically
handicapping condition closely related to mental retardation
and requiring treatment similar to that required by mentally
retarded individuals; which condition has continued or can
be expected to continue indefinitely and constitutes a
substantial handicap of such individualse

{5} ™Habilitation™ means the process by which a person
who is developmentally disahled is assisted to acquire and
maintain those life skills which enable him to cope more
effectively with the demands of his own person and
enviro: "ent and to raise the tevel of his physicals mental
and soc. ! efficiencys Habilitation includes but is not
limited to ftormals structured education and treatment.

[6) ™Next of kin® includes but need not be limited to
the spouses parentses adult childrens and adult brothers and
sisters of a persone

{7y “"Professional person™ means:

{a) a medical doctors or

{b) & person trained in the field of develoomental

disabilities and certified by the department of institutions

—2- HB &11
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or the department of social and rehabilitation services in
accordance with standards of professional licensina boardss
federal regulationss and the joint commissions on
accreditation of hospitalse

(B8) MResident™ means a person admitted to a
residential facitity for a course of evaluations treatment
or habilitation.

{9) ™Residential facility" or ™facility®" means any
residential hospital or hospital and school which exists for
the purpose ¢f evaluatinas treating and habilitating the
developmentally disabled on an inpatient basise including
the Boulder River School and Hoespital and the Eastmont
Traininag Centere The term does not include a group home or
foster home or a halfway housee A correctional facility or
a facility for the treatment of the mentally ill shall not
be a “residential facility" within the meaning of this acte.

{10} ™Respondent™ means a person alleged in a petition
filed opursuant to this act to be developmentally disabled
and in need of developmental disabilities servicess

(11) "Responsiblie person® means any person willing and
able  to assume responsibility for a person who is
develoomentally disabled or alleqed to be developmentally
disablede Whenevers in any proceeding under this acts the
court believes that a conflict of interest may exist between

a person who is developmentally disabled or allened to be
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develcocpmentally disabled and his parents or quardians or
that the parents or auardian are wunable to oprotect the
interests of such persons or whenever there is no parent or
quardians the court shall appoint a responsible person to
protect the interests of the person who is develonmentally
disabled or alleaed to be developmentally disabled. Only
one person shall at any one time be the responsible person
within the meanina of this act. In appointing a responsible
persones the court shall consider the preference of the
reSpondent or patiente The court may at any times for qood
cause showns change its designation of who is the
responsible person.
t123-"Seriovsty--—-devetopmentatiy-———disabled®~—means
develepmentaliy—disnblied-doe—to——developmentel——or——physiecal
disabii+ty——or-—a——combination——of——both——rendering-a—person
snabie—te-function—in—ea—community—based-—settina which-——hes
resuyted-—in——sedf-infiicted-—injury-or—injury—teo-othersy-or
the-impinent—thregt-—thereoft-—or-—which-—hes-—deorived——the
person--affiicted-—of-—the--abitity-—to_—protect—his-Itfe-or
heatths (12) *SERIQUSLY DEVELOPMENTALLY DISABLED™ MEANS
REVELOPMENTALLY OISABLED DUE TO DEYELOPMENTAL OR PHYSICAL
DISABILITY QR A COMBINATION OF BOTH RENDERING A PERSON
UNABLE TO FUNCTION IN A COMMUNITY-BASED SETTING AND WHICH
HAS RESULTED IN SELF-INFLICTED INJURY OR INJURY TO OTHERSs
OR__THE IMMINENY THREAT YHEREOF: OR WHICH HAS OEPKIVED THE

-y HB %11
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BPERSON AFFLICTED OF THE ABILITY TO PRDYECY HIS LIFE OR
HEALTH."

SECTION 2o SECTION 38-1208+ RaleMe 1947+ 15 AMENDED YO
READ A5 FOLLOWS:

%38-1208. Recommendation to residential facilitye (1)
IF as 3 result of the evaluation and treatment either aqreed
to by the parentss quardians or the person himself pursuant
to section 38-1204 or ordered by the courts the professional
person in charge of the case concludes that the person
evatuated is seriously developmentally disabled and
recommends that +treatment and habilitation be had in a
residential facility on an extended basisy the professional
person shall file his written recommendation and report
with the «court and reqguest that the court order the
admissione The report shall include the factual basis for
the recommendations and shall describe any tests or
evaluation devices which have been employed in evaluating
the natient. If no responsible person has yet been
appointedy the court may appoint cone at this timees If there
is noe parent or quardian the court shall appoint a
responsible persones At the reguest of the respondents Hhis
parents of quardian or the responsible persons the court
shall appoint counsel for the respondent. If the parents or
cuardian are indigent and if they request its the court

shall appoint counsel for the parents or gquardiane Notice
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of the recommendation shall be mailed or delivered to the
respondentsy his parents or gquardians the responsible persone
next of kine if knowne and the attorney for the respondent,
if anys and for the parents or auardians if anys

{2) The respondents his parents or quardians the
responsible persone or the attorney for any party may
request that a hearing be had on the recommendation. 1f a
hearing is requesteds the court shall mail or deliver notice
of the datey time and place of the hearing to each of the
parties listed at the beginning of this subsectione The
hearina shall be to the court without jury. The rules of
civil procedure shall apply.

{3) If the <court finds that the respondent is
seriously developmentally disabled and that available
com:*nity-based services are not adequate to protect the
life _ap - _physical safety of the person and others or to
provide aps opriate treatwment and habiljtatioms it shalt
order the respondent admitted to a residential facility for
an extended course of treatment and habilitations If the
court finds that the respondent is developmentally disabledsy
and in need of developmenti) disabilities services but that
available community—based services are adequate Lo protect
the life and ohysical safety of the person and others and to
provide appreopriate treatment and habjlitations it shall

order the respondent to undertake a community—based course

e HB 411
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of treatment and habilitations If the court finds that the
respondent is not develoomentally disabled or is not in need
of developmental disability servicess it shall dismiss the
requeste

{(4) if none of the parties notified of the
recommendation request a hearings the court may issue an
arder authorizing the person to be admitted to the
residential facility for an extended period of treatment and
habilitations or the court may initiate its own inguiry as
to whether the order should be granteds The court may
refuse to authorize admission of a person to a residential
facility for an extended period of treatment and
habilitation if such admisséion is not in the best interests
of the persone.

{5y 1If any person is admitted to a residential
facility for an extended course of habilitation without a
hearings and if subsequent to such admission one of the
parties who could have requested a hearing 1learns that an
alternative course of treatment is available which is more
suitable to the needs of the residents the party may request
the professional person in charge of the resident to release
the resident to the alternatives if it is a community-based
alternatives or transfer the resident to the alternatives if
it is a residential altarnative. Any such transfer or

release shall comply with the requirements of section
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38-1209. If the professional person in charage of the
resident refuses to authorize the release or transfers then
the party may petition the court for a hearing to determine
whether the present residential aiternative should be
continuede The hearing shall comply with the procedures set
forth in subsection (2) of this section.*

SECTION 3, SECTION 38-1209s ReleMs 1947, I35 AMENDED TO
B A 1) :

¥38~-120%. Admission to residential facilitye (1) No
pérson shall) be admitted to a residential facility for
longer than thirty (30) days except on approval of the
court. Whenever a person is admitted to a residential
facility for Jlonger than thirty (30) days» the court may
appoint a person other than the parents or guardian to act
as responsible person for the residents If there is no
parent or quardiane the court shall appoint a responsitle
persona.

{2) The court order approving the admission shall
specify the maximum period of time for which the rerson is
admitted to the residential facilitye In no case shall this
maximum period exceed one (1} yeare.

{3) If at any time during the period for which a
person is admitted to a residential facility for an extended
period of habilitation and treatmenty the professionat

person in charce of the resident decides that there exist

- HB 411
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sufficient community-based alternatives to provide adeguate
treatmant and habilitation fer the resident and _adeguate
protection of the life and physical safety of the resident
aogd otherse or that it is in the best interests of the
resident that he be transferred to another residential
facilitys then he may release the resident to such
community-based alternative or transfer the resident to the
other residential facility no less than fifteen (15) days
after sendina notice of the proposed release or transfer to
the residenty his parents or quardianes the attorney who most
recently represented the residentsy if anys the responsible
person appointed by the courte if anyes and the court which
ordered the admissione. If_xbe_zgiiggn;_nai_hggn_Lguﬂg__uni11
to proceed to trial notice shall be sent to the court which
found the resident unfit to proceed to trial _and to the
<ounty _ attorney and the attorney whe represented the
resident at the time the resjdent was found unfit to proceed
£0 triale If any of the parties so notified objects to the
release or transtersy they may petition the court for a
hearinrn to determine whether the release or transfer should
be alloweds The hearing shall comrply with the procedures
set forth in section 38-1208. The «court may on its own
initiative inouire concerning the propriety of the release
or transfere Nothina in this subsection shall prevent the

transfer of a resident to a hospital or other medical
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facility for necessary medical treatwenty or emergency
transfer of a resident to a mental health facilitys provided
such emergency transfer complies with the statutory
requirements for emergency detention of the mentalily ill.
Within twenty-four (24) hours of an emergency medical or
psychiatric transfers notice shall be given to the parents
or auardian of the residents the responsible person
appointed by the courts if anys and the courte.

(4)y If the professional person in charage of the
resident determines that the admission to the residential
facility should continue beyond the period specified in the
court ordery he shally at least fifteen (15) days before the
end of the period set out in the court orders send written
notice of his recommendation and request for renewal of the
order to the court which issued the ordery the residents
his pare "5 or quardians the next of kine if knowns the
attorney w . most recently represented the residents, if anys
and the responsibie person appointed by the courts if any.
The recommendation and request shall be accompanied by a
written report which shall describe the habilitation plan
which has been undertaken for the resident and the future
habijitation plan which is anticipated by the professional
person.

{5 If any person so notified reguests a hearinagy, the

court shall set a time and place for the hearina and shall
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mail or deliver notice to all of the persons informed of the
recommendations The hearina shall be conducted in the
manner set out in section 38-1208. If the court finds that
the residential admission is still justifieds it wmay order
continuation of the admission to that residential facitity
or transfer of the resident to a different residential
facilitye. If the court finds that the resident is still in
need ot developmental disahilities services but does not
require residential treatments it shall order an appropriate
course of community-based habilitations ore if all parties
are willing for the resident to participate in a
community—based program of habilitations it shall dismiss
the petitions 1If the need for developmental disabilities
services no Jlonger existse the court shall dismiss the
petitione. The court shall not order continuation of
admission to a residential facility which does not have an
individualized habilitation plan for the resident. In its
orders the court shall make findings of fact on which its
order is basede The court may on its own initiative inquire
concerning the suitability of continuing an ademission to a
residential facilityas"

SECTION 4o SECTION 38-1235s ReleMs 19472 IS5 AMENDED T3
READ AS FOLLUWS:

"38-1215« Limitation on who takes treatment. No person

who has reached the aqe of majority shall be compelled
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against his will to undertake a course of treatment and
habilitation solely because he is developmentally disabled,
but only if such disability causes him to be wunahle to
protect his life and health or o protect the life cr safety
of others.”

SECTION 5, SECTION 38-1216s RaCeMe 1947 15 AMENDED 7O
BEAD A> FOLLUWS:

"38-1216« Emernaency admissionas The parentss quardiane
the person himselfs or a professicnal person may admit a
person betieved to be developmentally disabled o0 a
residential facility on an emergency basis when necessary to
protect the person or others from death or serious bodily
harme Howevere if requested by the parentss quardian or the
person admitted on an emergency basiss a petition as set out
in section 38-1205 shall be filed on the next judicial day
by the county attorney of the county where the person
residese If a petition is filede the professional person
assianed by the court to conduct the examination and inauiry
shall report back to the court on the next judicial day
followinag the filing of the petition. Once a petition is
fiteds continued detention in the residential facility shall
be altlowed only on order of the court when necessary to
protect the respondent gor others from death or serious
bodily harms In no case shall an emergency admission to a

residantial facility continue for longer than thirty (30)
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days without subsequent proceedings befeore the court.®

Section 6. Section 95-506+ ReleMa 1947y is amended to
read 3s follows:

"35-506. Determination of fitness to proceed -- effect
of findina of wunfitness -— proceedinas if fitness is
regqained. (1) When the defendant's fitness to proceed is
drawn in questiony the issue shall be determined by the
courte If neither the county attorney nor counsel for the
defendant c¢ontests the finding of the report filed under
section 95-5054 the court may make the determination on the
basis of the report. If the finding is contesteds the court
shall hold a hearina on the issue. If the report is received
in evidence upon the hearings the parties have the right to
summon and cross—examine the psychiatrists who joined in the
report and to offer evidence upon the issues

{2) If the court determines that the defendant lacks
fitness to proceeds the proceeding against him shall be
suspendeds except as provided in subsection t3¥F +%¥ (3} of
this sections and the court shall commit him to the custody
of the superimtendent——-eof—Harm——-Sprinas——stete——hospitet
LIRECTUR OF THE DEPARTMENT OF INSTITUTIONSs to be placed in
an appropriate institution of the department of institutions
for so Yong as the unfitness endures. When the courty on its
own motion or upon the application of the sunerintendent—of

Werm-Sprinqgs—state-hospitet DIRECTOR OF THE DEPARTMENT OF
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1u§111g11ﬂu§. or the county attorneys or the defendant or
his leaal representatives determinesy after a hearing if a
hearing is requesteds that the defendant has regained
fitness to proceedy the proceeding shall be resumedes If,
howevers the court is of the view that so much time has
elapsed since the commitment of the defendant that it would
be unjust to resume the criminal proceedingss the court may
dismiss the charge and may order the defendant to be
dischargeds ors+ subject to te Jlaw governinag the civil
commitment of persons suffering from mental disease or
defecte order the defendant committed +to an appropriate

institution of the department of institutionss

faroceve g---against-—him-—aheti-—be--auspendedy-—except-—na
nrovided: <csubjyection—téy-of-this-sectiony——end-—the—-cours

chapter-i2y-or-¥itte--38y-—chopter——+3Js (33 IF TJTHE COURT
DQETERMINES THAT THE DEFENDANT LACKS FITMESS TQ PRUCEED DUE
10 ThHt FACT THAY THE PERSON IS DEVELOPMENTALLY DISABIED AS
DEFINED _BY 38-1202y JTHE PROCEEDING AGAINST HIM SHALL BE
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4+33t43433{4) The fact that the defendant is unfit to
proceed does not preclude any legal objecticn to the
prosecution which is susceptible to fair determination prior
to +tre+¥ JRIAL and without the personal participation of the
defendant.

+4+£51£t2+{5} The expenses of sendina the defendant to
the custody of the superintendent—-of--the—Montana—state
hosp+etat DIRECTOR OF THE DEPARTMENY QF INSTITUTIONSe to be
placed in an appropriate institution of the state department
of institutionss of keeping him theres and of bringing him
hacks are in the first instance chargeable to the county in
which the indictment was foundes or the information fileé:
but the county may recover them from the estate of the
defendanty if he has anyes or from a towne city or county
bound to provide for and maintain him elsewhere.®

—End-
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