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A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING VOLUNTARY, 

CONTRACTUAL ARBITRATION Uf DISPUTES ARISING FROM INJURY OR 

DEATH CAUSED BY PROFESSIONAL NEGLIGENCE Of A HEALTH CARt 

PROVIDER OR OTHER PROFESSIONAL OR HOSPITAL A-ND PRLlVlOINt> FOR 

A "POSITIVE OPTION" ON TrlE PART Of THE PATIENT 0~ CLIENT, 

WHEREBY THE PATIENT OR CLIENT MAY SU3SEQUENTLY WITHDRAW FROM 

THE AGREEMENT • • 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

Section 1. Appl icatian. The provisions of this chapter 

a~e applicaole to the arbitration of a dispute, controversy, 

or issue a~ising out of or resulting from injury to or tha 

death of a person caused by an error, omission, or 

a neql igenca in the performance of professional s2rvices >y 

health car~ provider or other professionals, hospital, or 

tneir agent or bdS2d on a claimed perfQrmance of such 

ser-vices without .:.onsentt in br-each of warranty., or- in 

violation of cont~act. 

Section 2. Definitions. As used in this chapter. the 

followinq definitions apply: 

(1) "Association• means tne American arbitr-~tion 

association or- other entity or-ganized to arbitrate disputes 
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pursuant to this chapter. 

(2) "Health care proYider" •eans any person, 

corporation, facility, or institution of a goYern•ental unit 

of the state of Montana duly licensed by the state of 

!antana to proYide health care, including but not li•ited to 

physicians, osteopaths, registered nurses .. licensed 

practical nurses, dentists, opto•etrists, podiatri2ts, and 

chiropractors, as defined by the statutes of tbe state of 

!lantana. 

(3) •Hospital• •eans a person, partnership, or 

corporation lavfully engaged in tae operation of a hospital, 

clinic, health •aintenance organization. Eani tariu•, 

hospital-related facility, or long-ter• care facility. as 

defined by the statutes of the state of !cntana. 

(II) •other professionals" •eans attorneys, certified 

public accountants, public accountants, architects, 

veterinarians, phar1acists, and professional engineers, duly 

licensed or otherwise legally authorized vithln the state of 

!lantana to render their professional serYices, 

section 3. ArbitratioB agree•ent between patient and 

health care provider or professional, (1) A person vbo 

recei•es professional services fro• a health care Frcvider 

or professional services fro• other prcfe~sionals may, if 

offered, execute an agreeaent to arbitrate a dispute, 

controversy, or issue arising out of health care cr 
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treat•ent by a health care frovider who is not an e•ployee 

of a hospital or the providing of professional services by 

other professionals. whichever the case •ay be. 

(2) The agreeaent shall provide that the person 

receiving health care treat•ent or ether professional 

services or his legal representative aay revoke the 

agree•ent within 60 days after ezecution by notifying the 

health care provider or other professional in writing. Such 

written notice •ay be given by a guardian or parent of the 

patient or client if the patient or client is incapacitated 

or a •inor. A health care provider or other professional aay 

not revoke the agreeaent after its execution. 

(3) ln agree•ent under this section shall ezpire 

year after its execution and aay be renewed by execution of 

a new agreeaent. Any rights and obligations accruing onder 

an agree•ent are not extinguished because of the expiration. 

(-) ln agreeaent under this section shall contain the 

following provision as the first article of the agreeaent. 

which shall be expressed in tbe following language: "It is 

understood that any dispute as to professional liability, 

that is as to whether any professional services rendered 

under this agreeaent were unnecessary or unauthorized or 

were iaproperly. negligently, or inco•petently rendered, 

will be deter•ined by snb•ission to arbitration as provided 

by aontana law and not ty a lawsuit or resort to court 
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process except as "ontana lav provides for judicial review 

or enforce•ent of arbitration proceedings. Beth parties tc 

this contract. by entering into it, are giving up their 

constitutional right to have any such dispute decided in a 

court cf law before a jgry and instead are accepting the use 

of arbitration." 

(5) The agreement shall contain the follc~ing 

provision in at least 10-point bold red type i••ediately 

above the space for signature of the parties: "NOTICE: BY 

SIGNING THIS CONTRACT YOU ABE &GREEIMG TO HlYE ANY ISSUE OF 

PROFESSIORAL BlLPRACTICE DECIDED Bl REUTRlL ARBITHlTIOJ AID 

YOU ARE GIYIIG UP TOUR HIGHT TO l JURY CE COURT TRilL. SEE 

ARTICLE 1 OF THIS COITHlCT. TBIS lGREE!E~T TO ARBitRATE Ml! 

BE HEYO~ED WITHIN 60 DlYS AFTER EIECUTIOI BY JOTIFICATIOI IH 

WRITING.• 

(6) Such an agree•ent is not a contract of adhesion or 

unconscionable or otherwise i•proper when it co•Flies with 

subsections (2), (Q). and (5} of this section. 

(7) An agreeaent to arbitrate which includes the 

provisions of this section shall be presuaed valid. 

Section 11. Arbitration agree•ent between Fatient and 

hospital. (1) l person who receives health care in a 

hospital aay execute an agreeaent tc arbitrate a dispute. 

~ontrcversy, or issue arising out of health care or 

treataent rendered by the hospital. 
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(2) The agree•ent to arbitrate shall provide that the 

person receiving health care or treat1ent or his legal 

representative, but not the hospital, •ay revcke the 

agreeaent within 60 days after discharge fro• the hos~ital 

by notifying the hospital in ~citing. Such written notice 

aay be given by a guardian or parent of the patient if the 

patient is incapacitated or a •inor. 

{3) An agree•ent under this section shall contain the 

following language: •It is understood that any dispute as tc 

medical liability, that is as to whether any 1edical 

services rendered under this agree1ent were unnecessary or 

unauthorized or were i•properly, negligently, or 

inco•petently rendered, will be deter1ined by sub1ission to 

arbitration as provided by !ontana law and not by a lawsuit 

or resort to court precess e1cept as !ontana law provides 

for judicia 1 reviev or enfcrce•ent of arbitration 

proceedings. Eoth parties to this contract, by entering into 

it, are giving up their constitutional right to have any 

such dispute decided in a ccurt of law before a jury and 

instead are accepting the use of artitration.n 

(4) the agree1ent shall contain the following 

provision in at least 10-Foint bold red type i11ediately 

above the space for signature of the parties: u~OTICE: BY 

SIGNING THIS CO~~BACt YOU ABE ~GBEEING 1C HAVE !BY ISSUE CF 

~EDICAL MALPRACTICE c!CIDED BY MEUtBAI AFEI!Bl!ICH AN£ YOU 
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ARE GIVING UP YOUB BIGHT TO A JUBt GB COUBT TRIAL. SEE 

ARtiCLE 1 OF tHIS CONTRACt. THIS AGREEftEIT TO ARBITRATE ~AI 

BE REVOKED WITBIM 60 CAYS APtER DlSCBAPGE Et HOTIFICATION IN 

iiBITI!IG." 

(~ such an agreeaent is act a contract of adhesion or 

unconscionable or otherwise iaproper when it coaplies with 

subsections (2) , (3). and (4) of this section. 

(6) Notwithstanding the continuing existence of a 

health care provider-patient arbitration agreeaent, all 

surgical and •edical procedures perforaed by a participating 

health care provider in a hospital shall be covered by the 

teras and conditions applicable to the agreement between tbe 

patient and the hospital. Treataent in the health care 

provider's office subsequent to discharge fro• such 

institution will be governed by the teras of any existing 

health care provider-patient arbitration agree•ent. 

(7) Each admission to a hospital shall be treated as 

separate and distinct for the purposes of an agreeaent tc 

arbitrate, but a person receiving outpatient care 1ay 

e1ecute an agree1ent with the hospital which Frovides for 

continuation of tbe agree•ent for a specific or continuing 

prcgraa cf health care or treat•ent onder the provisions of 

[section 3]. 

(8) An agreement to arbitrate which includes the 

provisions of this section sball be presuaed valid. 
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Section 5. Bights of parties. (1) In a proceeding 

pursuant to this chapter: 

(a) the parties aay be represented by counsel. be 

heard. present evidence aaterial to the controversy, and 

cross-ezaaine any witness; 

(b) the prevailing standard of duty, practice, or care 

applicable in a civil action shall be the standard applied 

in tbe arbitration. 

(2) A party aay appear without counsel and shall be 

advised of such right and the right to retain connsel in a 

aanner calculated to infor• the person of the natnre of and 

the coaplexity of a proceeding by a siaple concise fora to 

be distributed by the association adainistering the 

arbitration. 

Section 6. 

arbitrators. {1) 

Costs of proceeding -- initial selection of 

The association shall ad•inister a 

proceeding without charge tc the clai•ant. ThE 

ad•inistrative expense shall be $200 per party per case or 

as aay be agreed between the parties and the association or 

as aay be approved by the co••issioner of insurance pursuant 

to law. The adainistrative costs on account of a claiaant 

shall be defrayed by the arbitration adainistration fund 

established under the insurance code or shall be provided by 

the respondent parties. 

{2) An arbitration under tbis chapter shall he heard 
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by a panel of three arbitrators. Cne shall be an attorney 

who shall be tbe chairperson and shall have jurisdiction 

over prehearing procedures; one shall bE a professional froa 

the respondent's profession, preferably but not necessarily 

fro• the respondent's speciality under consideration; and 

the third shall be a person who is neither a professional 

nor a representative of a hospital or of an insurance 

coapany. Where a case involves a hospital only, a hospital 

adainistrator aay be substituted for a professional. 

(3) Except as otherwise proYided in subsection (6), 

arbitrator candidates shall be selected pursuant to the 

rules and procedures of the association fro• a pool of 

candidates generated by the association. The rnles and 

procedures of the association pertaining to selecticn of 

arbitrators under this chapter shall require that the 

association send siaultaneously to each of the three 

categories a list of candidates together with a brief 

biographical stateaent on each candidate. A party eay strike 

fro• the list any naee ~hicb is unacceptable and shall 

nuaber the reaaining naaes in order of preference. ihen the 

lists are returned to the association, tbey shall be 

ccapared and the first mutually agreed-upon candidate in 

each category shall be invited to serve. 

(4) ihen no autually agreed-upon arbitrator is 

selected for any category, a second list of that category 
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shall be sent pursuant to subsection (3}. 

(~} If a co•Flete panel is not selected by •utual 

agreement of the parties fUrsuaot to subsections {3) and 

(4), then under the applica~le rules and frocedures of the 

association, the association shall appoint the reaainder of 

the panel en ~boa agreement bas net been reached by the 

parties. The appointaent by the association shall be subject 

to challenge by any party for cause, which challenge aay 

allege facts to establish that unusual coaaunity or 

professional pressures will unreasonably influence tbe 

objectiYity of the panelist. l request tc strike an 

arbitrator for cause shall be determined as provided by rule 

of the coawissioner of insurance pursuant to law. 

(6) The parties shall not be restricted to the 

arbitrator candidates sub•itted for consideration. If all 

parties •ntually agree upon a panelist within a designated 

category, the panelist shall te invited tc serve. 

Section 7. Final selection of arbitrators. {1) The 

association shall •ake an initial screening fer bias as aay 

be appropriate and shall require a candidate for a 

particular case to coaplete a current personal disclosure 

statement under cath. In addition to other relevant 

information, the stateaent shall disclose any personal 

acquaintance vitb any of the parties or their counsel and 

the nature of such acquaintance. If the statement re•eals 
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facts which suggest the possitility of partiality, the 

association shall comaunicate those facts to the parties if 

the panelist is proposed by tbe arbitration association. 

(2) Any party aay propound reasonable questions to an 

arbitrator candidate vithin 10 days of the receipt of the 

candidate's na•e. Such questions shall be propounded through 

the association, and the candidate shall respond to the 

association pro•Ftly. 

(3} A party shall not ccamnnicate vitb a candidate 

directly except through the association at any ti•e after 

the filing of the de•and for arbitration. Any candidate vho 

is avare of such co••unication shall i••ediately nctify tbe 

association. 

Section 8. 

(1) A party 

arbitration of 

Parties -- joinder of parties 

to the arbitration agree•ent 

a clai•, and the proceeding 

or issues. 

•ay de•and 

sball be 

instituted as provided by rule cf the association and upon 

compliance vith [section 6}. 

(2) A ainor child shall be bcund by a written 

agreement tc arbitrate disputes, controversies, cr issues 

upon the e~ecution of an agreement on his behalf by a parent 

or legal guardian. The •inor child •ay not subsequently 

disaffirm the agree•ent. 

(3) In cases involving a common question cf la~ or 

fact, if separate arbitration agree•ents e~ist tetveen a 

-10-



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

111 

15 

16 

17 

18 

19 

20 

21 

22 

23 

211 

25 

LC 0675/01 

plaintiff and a nu•ber of defendants or between defendants, 

the disputes, controversies, and issues shall be 

consolidated into a single arbitration proceeding. 

(4) A person vho is net a party to the arbitration 

agree•ent •ay join in the arbitration at the request of any 

party with all the rights and obligations of the original 

parties. Each party to an arbitration under this chapter is 

considered to be bound by the joinder of a nev farty. 

Section 9. Offer of settle•ent or dew and for 

arbitration. (1) Prior to the institution of a proceeding or 

clai• by a patient or client, any offer of reparations and 

all co••unications incidental thereto •ade in writing to a 

patient or client by a health care provider cr other 

professional or hospital is privileged and •ay not be used 

by any party to establish the liability or •easure of 

da•ages attributable to the offerer. 

(21 Such an offer shall provide that a patient or 

client bas 30 days to accept or reject the offer cr such 

lesser period of ti•e as •ay be necessitated by the 

condition of health of the patient or client. 

(3) After any rejection or the lapse of the applicable 

ti•e, any party •ay de•and arbitration where an arbitration 

aqree•ent is in effect. 

(4) Any sucb offer to a patient or client shall 

include a state•ent that the patient or client •ay consult 
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legal counsel before rejecting or accepting the offer. 

(5) In a case where a potential clai• is identified by 

a health care provider or other professional or hospital 

where reparations, in its judg•ent, are net appropriate, the 

provider •ay, at its option, file a de•and for artitration 

which de•and shall identify the potential clai• and deny 

liability. 

Section 10. Discovery rroceedings. [1) lfter the 

appoint•ent of the panel of arbitrators, the parties to the 

arbitration •aJ take depositions and obtain discovery 

regarding tbe subject •atter of the arbitration and, to that 

end, use and exercise the sa•e rights, re•edies, and 

procedures and be subject to the sa•e duties, liabilities, 

and obligations in tbe arbitration with respect to the 

subject •atter thereof as if the sutject •atter cf the 

arbitration were pending in a civil action before a district 

court of this state. 

(2) Discovery shall cc••ence net later than 20 days 

after all parties have received a copy of the de•and for 

arbitration and shall be completed within 6 •onths. 

(3) A party •ay be granted an extension of ti•e to 

co•plete discovery upon a shoving that the extension is not 

the result of neglect and that tbe extension is necessary in 

order to avoid substantial prejudice to the rights of the 

party. 
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(4) A pa~tJ is entitled to disclosu~e of the naae of 

anr expert witness who will be called at the arbitration and 

aay ae~ose the witness. 

Section 11. ~ethod of taking testiaony e:rpert 

testiaony. (1) A proceeding shall be infor•al and the rules 

of evidence shall be as provided under the rules of the 

association except that the panel shall adhere to civil 

rules cf evidence where the failure to do so will result in 

substantial prejudice to the rights of a farty. 

(2) Testiaony shall be taken under oath and a record 

of the proceedings shall be aade by a tape recording. Any 

party. at that partr•s expense. •ay have copies of the 

recording •ade or •ay provide for a written transcript of 

the proceedings. The cost of any transcript ordered by the 

panel for its own use shall be considered part of the cost 

of the proceedings. 

(3) lihen e11pert 

ad•itted under the 

testiwony is used. it shall he 

saae circu•stances as in a civil trial 

and be subject to crcss-e11a•inaticn. 

(4) The party with the burden cf establishing a 

standard of care and breach thereof shall establish such 

standards either by the introduction cf expert testimony or 

by other co•petent proof of the standard and the breach 

thereof. 

(5) The panel shall acccrd such weight and probative 
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worth to e:rpert evidence as it considers approp~iate. the 

panel say call a neutral expert on its cvn •otioo, which 

expert witness shall be subject tc cross-examination by the 

parties. the cost of the expert vill be considered a cost of 

the proceeding. 

Section 12. 

chairperson in 

Subpoena power of panel. The panel or 

the arbitration proceeding shall, 

its 

upon 

its application by a party to the Froceeding, and way. upon 

own deter•ination, issue a subpoena requiring a person to 

appea~ and be exaained with reference to a aatter within the 

scope of the proceeding and to produce becks, records, or 

papers pertinent to the proceeding. In case of disobedience 

to the subpoena, the chairperscn or a •ajority of the 

arbitration panel in the arbitration proceeding 1ay Fetition 

the district court of the county in which the witness 

resides or the district court of the 

inguiry is 

testivony of 

being held to require 

the witness and the 

county in vhich the 

the attendance and 

production of tooks, 

papers. and docuaents. A district court of the state, in 

case of failure to obey a subpoena. •ay issue an order 

regniring the person to appear and to produce books. 

records. and papers and give evidence touching the •atter in 

question. Failure to obey the order of the court •ay te 

punished by the ccurt as ccntea~t. 

Section 13, General powers of the panel. ( 1) On 

-14-
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app1ication of a party to the arbitration, the panel or its 

chairperscn aay order the deposition of a witness to be 

taken for use as eYidence and not for discoYery if the 

witness cannot be coapelled to attend the hearing or if 

eEceptional circuastances eiist aaking it desirable, in the 

interest of justice and with due regard to the iaportance of 

presenting the testiaony of witnesses orally at the bearing, 

to al1ov the deposition to be taken. !be deposition shall 

be taken in the aanner prescribed by law cr court rule for 

the takiag of depositioas in ciYil actions. 

(2} In addition to the power of deteraining the aerits 

of the arbitration, the panel aay enforce the rights, 

reaedies, procedures, duties, liabilities, sanctions, and 

penalties vbicb aay be iaposed in lite circuastances in a 

ciYil action by a district court of this state, eEcept the 

power to order the arrest or iaprisonaent of a person. 

(3) For the purpose of enforcing the duty to aake 

discovery, to produce evidence and inforaation, including 

books and records, and to produce persons tc testify at a 

deposition or at a bearing and to iapose teras, conditions, 

conseguences, liabilities, sanctions, and penalties upon a 

party for violation of duty, a "party• aeans eYery affiliate 

of the party as defined in this section and the files, 

books, and records of an affiliate shall be considered to be 

in the possession and control cf, and capable of production 
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by, the party. 

(4) As used in this section, "affiliate" of the party 

to the arbitration aeans a party or person for whose 

iaaediate benefit the action or proceeding is prosecuted or 

defended or an officer, director, superintendent, aeaber, 

agent, ewployee, or aanaging agent of that pa~ty or person. 

section 14. Payment of fees and aileage. (1) Except 

for the parties to the arbitration and their agents, 

officers, and eaployees, all witnesses appearing pursnaat to 

snbpoena are entitled to receive fees and aileag& in the 

saae aaount and under the saae circoastances as prescribed 

by law for witnesses in ciYil actions in the district court. 

The fee and aileage of a witness subpoenaed upon the 

application of a party to the arbitration shall be paid by 

that party. The fee and aileage of a witness subpoenaed 

solely upon the deteraination of the majority of a panel of 

arbitrators shall be paid in the aanner provided for the 

payaent of the arbitrator's expenses. 

(2) The cost of each arbitrator's fees and expenses, 

together with any administratiTe 

against any party tc the award or 

parties in sucb proportions as 

arbitraticn award. 

Coaparative fanlt. 

fee, aay be assessed 

aay te assessed awcng 

aay be deterained in the 

(1) The panel shall Section 15. 

determine the degree to vbicb each respondent party vas at 
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fault fer the total daaages accruing to any party to the 

arbitraticn, considering all sources of da•age invclving 

parties to the arbitration but excluding the daaages 

attributable to persons not parties to the arbitration. 

[2} The panel shall prepare a schedule of 

contributions according to the relative fault of each party, 

which schedule shall be binding as between those parties, 

but such deteraination sball not affect a clai•ant•s right 

to recover jointly and severally fro• all parties where sucb 

right otherwise exists in the law. 

Section 16. Avard. (1) A majority of the fanel of 

arbitrators •ay grant any relief considered equitable and 

just. 

{2) 

within 

The panel •ay crder subaission of written briefs 

30 days after the close of hearings. In written 

briefs each party aay sumaarize the evidence in testi•ony 

and may propose a co•prehensive award of reaedial or 

compensatcry eleaents. 

(3) The panel shall render its award and written 

opinion within 30 days after the close of the bearing or the 

receipt of briefs, if ordered. A panel •ember who disagrees 

with the •ajority •ay write a disse~ting cpinion. 

(4) The award of the arbitration proceeding shall te 

in writing and shall be signed by tbe chairperscn or by the 

•ajority of a panel of arbitratcrs. The award shall includE 
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a determination of all the questions subaitted to 

arbitration ty each party, the resolution of which is 

necessary to determine the dispute, contrcwersy, or issue. 

(5) Periodic payaent of future daaages shall be aade 

pursuant to law. 

(6) The panel shall conclude the entire proceeding as 

expeditiously as possible. 

Section 17. Appeal. An appeal froa the arbitration 

award shall be under the procedure and for the grounds 

permitted under the general arbitration law and aFplicable 

court rules. 

section 18. Confiraaticn cf award. (1) A court of 

coapetent jurisdiction •ay confir• an arbitration award 

rendered in this or another state and enter judgaent 

there en. 

(2) The court may modify, correct, vacate, cr refuse 

to confirm the award as provided by 93-201-7 and 93-201-8. 

Section 19. Governing sections. 

proceeding under this chapter, the 

In an arbitration 

provisions of those 

sections shall govern if a conflict arises ~etween those 

sections and title 93, chapter 201. 

Section 20. Notice to comaissicner of insurance and 

licensing board. The association shall trans•it to the state 

coamissioner of insurance and the applicable licensing beard 

of any respondent party a copy of the deaand for arbitration 

-18-
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within 10 days of filing. the agencies shall receive a copy 

of the decision of the panel within 10 days of transaission 

of the decision to the parties. !he reports shall te filed 

for inforaationa1 purposes, and the aaking or filing cf such 

a report shall not of itself be a ground for discipline. 

Section 21. Bewiev of arbitration progra•. Within 3 

years fro• the effective date of this chapter, a joint 

legislative coaaittee shall te established to review the 

operation and experience of arbitration under this chapter 

in conjunction vith t•e insurance co•aissioner, the 

artitration ad•isory co•aittee established under the 

insurance code, and other interested persons. The co•aittee 

shall repcrt recoaaendations for statutory changes, if any, 

to the entire legislature before the end of the fourth year 

fro• the effective date of this chapter. 

Section 22. iefusal to insure because of participation 

in arbitration progra• prohibited. ! professional liability 

insurer •ay not refuse to offer insurance to a health care 

provider or ether professional cr hospital on the grounds 

that the health care provider or ether professional or 

hospital has entered or intends to enter into valid written 

agreeaents vith patients or clients or prospective patients 

or clients for the arbitration of cases or controversies 

arising out of the professional or business relationships 

between a patient or client and the health care provider or 
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other professional or hospital. 

Section 23. Insurance policy to reguire participation 

of insured in arbitration progra•. (1) ls a condition of 

doing business in this state, a professional liability 

insurer shall not offer a policy of professional liability 

insurance to any hospital unless the policy contains a 

provision in the for• and upon such other conditions as the 

co••issioner shall approve, which requires the insured to 

offer a for• of arbitration agree•ent to each patient 

treated or ad•itted. 

(2) The co••issioner shall approve the for• cf policy 

conditioned upon a finding that the arbitration agree•ent 

offered together with the procedures and other docn11ents 

used in connection with any arbitration co11ply with tbe 

provisions of this chapter and rules as 11ay be provulgated 

after consultation with the adYisory coavittee. 

Section 2Q. Refusal of treat•ent prohibited. IC 

•edical treat•ent shall be refused solely because a person 

refuses to sign the arbitration agreevent herein provided. 

Section 25. Arbitration adYisory covvittee. 111 ln 

arbitration advisory collvittee is created within the office 

of co•vissioner of insurance and shall be appointed by the 

co••issioner and shall consist of 10 1e•bers. One-half of 

"the advisory co••i ttee shall t:e t:roadly co11posed of licensed 

physicians and other health care providers, licensed 

-20-
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hospital or institutional health care froviders, aedical 

liability insurance carriers, and licensed legal 

practitioners. One-half shall be broadly coaposed of 

nongovernaental, nonattorney, nonhealtb care provider and 

noninsurance carrier persons. the coaaittee aay appoint cne 

or acre specialized subcoaaittees with the approval of the 

co••issioner • 

(2) The 

restricted to 

coaaittee. 

coaposition 

persons who 

of any subccaaittee need not be 

are •eabers of the advisory 

(3) Advisory coaaittee aeabers shall serve a 3-year 

tera without pay or per diea but shall receive actual 

expenses. Expenses shall he defrayed by the srtitration 

adainistration fund established under this chafter. 

(q) Of the aeabers first appointed, four shall be 

appointed for a term of 1 year, four for a tera of 2 years, 

and two for a tera of 3 years. 

section 26. Duties of advisory council. The advisory 

comaittee shall consult with the coaaissioner, bealtb care 

providers, hospitals, other professionals, and any 

association adainistering arbitration proceedings and shall: 

(1) provide policy input; 

(2) review operation to suggest periodic changes; 

{3) suggest criteria for arbitrator candidates; 

(q) generate a pool of candidates and provide initial 

-21-
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screening in cooperation with tbe arbitration association; 

(5) develop uniform aodel arbitration consent teras, 

inforaational brochures, and letters for cffice and hospital 

use which shall be subject to approval by the coaaissioner; 

and 

(6) cooperate vitb insurers and health care froviders 

as a technical resource for developaent of loss control and 

patient service systeas. 

Section 27. Arbitration ad•inistration fund. (1) There 

is created within the office of coaaissicner of insurance an 

arbitration adainistration fnnd which shall be annually 

funded by order of the coaaissioner in such a•ount as shall 

be sufficient to defray the actual ezpenses of the advisory 

coaaittee and tbe ad•inistrative ezpense of the Frojected 

nuaber or arbitration proceedings fer that year. 

{2) Tbe adainistrative expense shall include tbe 

aaount which would otherwise be payable by a claiaant as a 

party to a proceeding together with the costs of 

arbitrators. 

{3) Tbe adainistrative ezpense aay also include a 

provision for a consulting contract with the Aaerican 

arbitration association or similar agency for a liaited and 

reasonable amount of technical and organi2aticnal advice and 

consultation in the iaplementaticn cf this chapter. 

(4) Tbe ad•inistration of th~s act sball be funded ty 
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an appropriatioo fro• tbe general fund. 

Sectioo 28. Jules. The co•aissicner •ay pro•ulqate 

rules after coosultatioo with the adwisory coaaittee to 

i•pleaent this chapter. The roles shall be consisteot with 

tbe requireaents of the chapter. 

Section 29. Pcras. ~be cc•aissioner, after 

consultation with tbe adwisory co••ittee, shall alsc approwe 

recoaaended aodel foras cf aqreeaent and explanatory 

brochures and aaterials fer use by health care prowiders, 

other professionals, and hospitals. The foras shall include 

a prowisioo for affiraatiwe oftion for arbitratioa by the 

patient or client, rewocation, and such other conditions for 

arbitration agreeaents as prowided in this chapter. 

Section 30. Hospital staff participation. fl) As a 

condition of approwal of the policy for• uoder this chapter, 

a liability policy issued to a hospital shall require that 

all hospital perscooel are bound by the teras of the 

hospital's agreeaent to arbitrate. 

(2) The coaaissioner shall require that the liability 

insurer and the iosured hospital bawe acccaplished 

substantial participation in arbitration bJ the indefendeot 

hospital staff of a hospital. Substantial participation 

shall be considered established if within 1 Jear of the 

effective date of the approval of the fora of a liability 

policy, a particular insured hOSfital bas achiewed 
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independent hospital staff participation accounting for 751 

of patient treataent or adaissicos; in the second year as• 

of such treataent or adaissions; and io the third year 90' 

of such treataent or adaissions, 

(3) The coaaissioner shall also find that the 

liability insurer and the insured hospital, where it has 

secured an agreeaent of independent staff to arbitrate, bas 

included in such agreeaents a provision that participation 

by independent hospital staff vho agree shall continue froa 

year to year unless the insured hospital is notified in 

writing to the contrary within 30 days of the close of the 

year and that any independent hospital staff withdrawal 1ay 

be prospective onlJ. 

Section 31. Hewiew of pclicy foras and preaiaa rates. 

(11 iitbin 3 years after the approval cf policy foras under 

this chapter, the coaaissicoer shall require a COiflete 

review of experience under the foras approwed including 

e~perience of every liability insurer participating in 

arbitration. If appropriate and warranted by ezperience, the 

coaaissioner shall order a refund of preaiuas paid by 

participating insureds or a prospective reduction of rates. 

(21 The coaaissioner shall at the saae tiae rewiew tbe 

ezperience and rate filings of health care and hospital care 

corporations or other insurers prowiding health care 

benefits by contract, and such review shall reguire that thE 
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preaiua rates cbarqed or to be charqed by such ccrfo~ations 

2 or insurers adequately ~eflect any savings resulting fro• 

3 the operation of arbitration under this chafter or 

ij otherwise. 

5 Section 32. Severability. If a part of this act is 

6 invalid. all valid parts that are severable froa the invalid 

7 part reaain in effect. If a part cf this act is invalid in 

B one or acre of its applications. the part reaains in effect 

9 in all valid applications that are severable froa the 

10 invalid applications. 

-End-
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STATE OF MONTANA 
REQUEST NO. 214-77 

FISCAL NOTE 

Form BD-15 ~ 

In compliance with a written request re.;aived _____ J~!Jary 26 ____ , 19 _1?. __ . there is hereby submitted a Fiscal Note 

for ___ tfouse Bill 374 pursuant to Chapter 53, Laws of Montana, 1965- Thirty-N!nth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act authorizing voluntary, contractual arbitration of disputes arising from injury or death caused by professional negligence of 
a health care provider or other professional or hospital and providing for a "positive option" on the part of the patient or client. 
whereby the patient or client may subsequently withdraw from the agreement. 

ASSUMPTION: 

Three (3) additional FTE would be required to administer the act, to include one full-time actuary, one attorney, and 
one secretary. 

FISCAL IMPACT: 

FY 78 FY 79 TOTAL 

Personal services $ 80,000 $ 80,000 $160,000 
Operating expenses 120,000 120,000 240,000 
Equipment 2,000 0 2,000 

Additional cost of proposed legislation $202,000 $200,000 $402,000 

...... J -- -
~--

BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: _..,.;2....___-·_._t_-_,· 7'---?t--



STATE OF MONTANA 

FISCAL NOTE 

OJ.t1. ·77 
REQUEST NO. ill·" 

(REviSE OJ 

Form BD-15 
.., 

In compliance with a written request re~aived March 2, 19 _]]_ , there is hereby submitted a Fiscal Note 

for House Bill 374 Amended pursuant to Chapter 53, Laws of Montana, 1965 · Thirtv·N!nth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget end Program Planning, to members 

of the Legislature upon request. 

THIS FISCAL NOTE REVISES THE ORIGINAL FISCAL NOTE ON HOUSE BILL 374. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act authorizing voluntary, contractual arbitration of disputes arising from InJUry or death caused by professional negligence 
of a health care provider or other professional or hospital and providing for a "positive option" on the part of the patient 
or client, whereby the patient or client may subsequently withdraw from the agreement. 

ASSUMPTIONS: 

1. 2.00 FTE, an accountant and secretary, would be added to the staff of the State Auditor to administer the proposed 
legislation. 

2. Operating expenses would be absorbed by the State Auditor's Office. 

FISCAL IMPACT: 

Personal services 
Operating expenses 
Equipment 

Total additional cost of 
proposed legislation 

LONG-RANGE IMPACT: 

FY 78 

$27,125 
0 

1,950 

$29,075 

FY 79 

$28,481 
0 

__ o 

$28,481 

TOTAL 

$55,606 
0 

1,950 

l_57,556 

The Office of the Commissioner of Insurance suggests that a possibility exists that insurers nonacceptance of this legislation 
would adversely affect the market for liability insurance in Montana. 

.~w~·~~~rt:.s.....:.·....a~~""-=· =--r~ 
JV' 

BUDGET DIRECTOR 

Office of Budget and Program Planning """"' 

Date: 3 - -, - 7 7 
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HOUSE BILl hO. 374 

Approved by Committee 
on Judiciary 

INTRODUCED BY RAKIREl• PORTER, 

FAGG, MOURE• CONROY, JOHNSTO~ 

A BILL fUR AN ACT ENTI rLED: "AN ACT AUTHORIZING VOLUNTARY, 

CuNTR~(. TUAl ARBITRATION Of DISPUTES ARISING fROM INJURY OR 

DEATH CAUSED SY PROFESSIONAl NEGLIGENCE OF A H~AlTH CARE 

PKOVIJER OR OTHER PROFESSIONAl OR HOSPITAl AND PROVIDING FOR 

A •POSITIVE OPTION" ON THE PART OF THE PATIENT OR CLIENT, 

WHERE~Y THE PATIENT OR CLIENT KAY SUBSEQUENTLY WITHDRAW FROM 

THE A::.t<EEMENT.• 

oE IT ENACTED BY THE lEGISlATURE OF THE STATE OF MONTANA: 

Section 1. Application. The provisions of this chapter 

are a)~l icable to the arbitration of a dispute, controversy, 

or is>ue arisino out of or resulting fro~ injury to or the 

death of a person caus~d by an e~ror, omission. or 

negl i~ence in the performance of professional services by a 

healtn care provider or other professionals, hospital, or 

their a1ent or based on a claimed oerformance of such 

services without cons~nt• in breach of warranty, or in 

violation of contract. 

Section 2. Definitions. As used in this chapter, the 

follo•ing definitions aoply: 

(1) "Association" means the Americ~n arbitration 

S E C 0 N D R E A D 1 N G 

' 

HB 0374/02 

l as3aciation or other entity organized to arbitrate disputes 

z. pursuant to this chapter. 

3 (2) "Health care pr-ovider• means any person, 

4 corporation, facility, or institution of a qovern~ental unit 

5 of th~ state of Montan~ duly licensed by the state of 

b Montana to provid? health care, including but not limited to 

1 physicians, osteopaths, registered nurses. 1 icensed 

B practical nurses, dentists, opto~etrists, podiatrists• and 

~ chirooractorso as defined by the statutes of the state of 

10 Montana. 

11 (3) "Hospital" ~eans a person, partnership• or 

12 corporation la~fully engaged in the operation of a hospital• 

l3 c.l inic, health •aintenance organization, sanitariu•., 

14 hospital-related facility, or long-term care facility, as 

15 defin:d by the statutes of the state of Montana. 

16 (4) "Other professionals• means attorneys, certified 

l7 pub! i c accountants, public; accountants , architects, 

1!; veterinarians, pharmacists, and professional enJineers. duly 

1'1 I icensed or otherwise legally authorized ~ithin the state of 

bJ Montana to render their professional services. 

21 Section 3. 'rbitration agreement between patiPnt llB 

22 ~~;ai and health care provider or professional. ( 1) A 

23 person who receives professional services from a health care 

24 provijer or professional services from other professionals 

25 may, if offered, execute an agreement to arbitrate a 

-l- Ho 374 
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dispute, controversy, or issue arising out of health care or 

treat~ent by a health care orovider who is not an employee 

of a hospital or the ~rovidin~ of professional services by 

other professionals, whichever the case may be. Il1f. 

Ak&~~~QI_nf_OftfREO TO_ltlf pATIENT OR CLIENT BY THE 

J:I£AL.ItU;.A&L£&(J:illll;;lLDL.Pl!..D.f.f.lliON.U BEFORE THE UJMPL FTI ON 

Df__I~__!HliiAL__U~REATMENT PR SERVICE_all~Y SE MAQE 

~~Il~~~f_ILME_OE THE INITIAL TREATMENI_OR~ERVICE. 

(2) LHE AGREEMENI_IO_AR»!IRATE SHAll eR~lDE_lUAI__liS 

f~QUL!ab___Li___MOI_ A PREREQUISITE TO ARl_ PROftSSLONAL 

~~Sa The agreeMent shall provide that the person 

receiving health care treatsent or other professional 

se~vices a~ his 

agree~ent within 

leQal 

66 'l.Q 

representative may revoke the 

days after execution. REYQCAIIQN 

~~f_MAQf by notifying the health care provider or other 

professional in writing. s~~~~net+ee-.er ~e qiYen-by 

e-g~~d+en-er-peren~-o+-~ne-pet+en~-e~e++eftt-++~e-~t+en~ 

o~-e++en~--+~--+neopee+~e~ed--&r--e--m+ne~w--A--h~++~-enr~ 

preY+der--er-~~~-~o+e~~eftft+-.ay-~-rev~~e~eem~ 

e~~er-+~~-~eeut+en• 

(j) An a~reement undPr this section shall expire 

year after its e.ee~+en EEEECTIYE_DAif and may be renewed 

by execution of a new aoreement. Any rights and obliqations 

accruino under an aor~ement are not extinqui~hed bPc~use of 

the expiration. 

-3- tlB 374 

2 

3 

4 

5 

~ 

8 

'J 

10 

11 

12 

13 

14 

1~ 

11> 

17 

18 

u 

lO 

<'1 

22 

l.3 

Z4 

2'> 

HB 0374/02 

{4) An agreement under this section shall contain the 

follo~inq provision as the first article of the aqreement• 

which shall be expressed in the following lan~uage: •It is 

und~r5tood that any dispute as to professional 1 lability, 

that is as to whether any professional services rendered 

under this agreement w~re unnecessary or unauthoriz~d or 

were imoraperlyo neoliqently, or incompetently renderedw 

will b~ determin~d by submission to arbitration as provided 

by .~ontana 1 aw and not by a 1 awsu it or resort to court 

process except as Montana law provides for judicial review 

or enforcement of arbitration proceedings. Both oarties to 

this contract, by entering into ito are givino up their 

constitutional right to have any such dispute decided in a 

court of law before a jury and instead are acceotin9 the us~ 

of arbitration.• 

(5) The agreement shall contain the followino 

provision in at least 10-point bold red tyoe immediately 

above the space for siqnature of the parties: "NOTICE: YOU 

A~_WL-BE.l.l.LUJ!..E!L_I;:;_ _.SUili___J HIS C Ot.l.B.AU _ _I!.,;__R.EUll'!;; 

f.IWE.t~l.Ql:iAL~U~ SY SIGNING THIS CONTR4CT YOU ARE 

AGREEING TO HAVE ANY ISSUE OF PROFESSIONAL ~ALPRACTICE 

DECIDED BY NEUT~Al ARBITRATION AND YDU ARE GIVING UP YOUR 

RIGHT TO A JURY 0~ COU~T TRIAL. SEE ARTICLE I OF THIS 

CuNTRACT. THIS AGREEMENT TO ARBITRAlE MAY 3E R~VOKtO WITHIN 

o6 2JJ. DAYS AFH-R EXECUTI•JN dY NOTIFICATION IN W~lll~JG." 

-4- HB 374 
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{6) Such an agreement is not a contract of 3dhesion or 

unconscionable or otherwise improper when it complies with 

subsections (2), {4)• and (5) of this sectionL-_hUI--IHf 

A\ilill:!.t.fil_I..L:i!ll.ILll__.S!;;iiUll.L~WUllil.tWLU£W:t~!Ut..RIJ:jli. 

lti.liLW ...Alill.E&tiL.C.OY.E.B..E..ll-».Lltl~· 

{I l An aqree .. ent to arbitrate which includes the 

provisions of this section shall be presumed valitl. 

~ection 4. Arbitration agree.,ent between patient and 

hospitdlo (1) A person who receives health care in a 

hospital •ayo IE JfFER~ execute an aqree~nt to arbitrate 

a dis~ute, controversy, or issue arising out of health care 

or treat .. ent rendered by the hospital. ~E AGREEMENI_HAY HOT 

~f__DtEE&fO TO THE PATIENT OR CLIENT BY THE HOSPITAL UHilL 

Itif._I!U--.ll.LDISt!ISSAL E60H THE INIIUL _t!o.s.tliALlUllmi_.6UI 

HAl_al_HAU£ EffECTIVE FROM THE TIME Of ADMISSION. 

( 2) Itif._A.!iB.f;.fl!f.ta_I.rLAIUlll RATE S HALLflillU:lE. I HAT liS 

t.~UIU~lLl.L&lLLI!.Rf&.E .. iHUllll TO HEALI!i_.(;A.RF OR IREAHIENI. 

Tne a7ree•ent to-&r~T~ret~ shall provide that the p?rson 

rec~ivinq health care or treatment or his legal 

repre'e~tative, but not the hospital, mav r~voke thP 

a'lree,.Pnt within be '.l.\1 days after discharge from thP 

hospital~_B~Allil.~ALL_df_MAUf by notifyin'l the hospital 

i o "r it i nq. 5~h-wrTtt~n-tw~Het!-.rtaT-t>e-~Yer.-<,y--e--.;tt<H"dTe, 

er--~~r~,t-e+-tht!-eetT~"t-T+-th~petTe,t-T~-+ne~eeTtett!~-er 

e-mfntH""..-
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(3) An agreement under this section shall contain the 

followin~ lanquage: •It is understood that any dispute as to 

medical liability, that is as to whether any medical 

s~rvices rendered under this agreement were ~nnec~ssa~y or 

unaut.;";orize1 or were improperly, nPql i qentl V• or 

incompetently rendered, will b~ determined by submission to 

arbitration as provided by ~ontana law and not by a lawsuit 

or resort to court orocess except as Montana law provides 

for judicial r-evi~w or enforcement of arbitration 

proceedings. Both parties to this contract, by entering into 

it, are giying up their constitutional rioht to have any 

such disoute decided in a court of law before a jury and 

instead are accepting the use of arbitration.• 

(4) The agreement shall contain the following 

provision in at least 10-point bold red type immEdiately 

above the space for signature of the parties: -~OTICE: YOU 

AEL __ iQl_~UIREO IQ__5IGN THIS CONTRACT TO REC~_tlfALitl 

~ARf_~_I&fA!afHla BY SIGNING THIS CONTRACT YOU ARE AGREEING 

TO ~AVf ANY ISSUE OF MEDICAL MALPRACTICE OECIOED nY NE~TRAL 

ARBIT~ATION ANO YOU ARE GIVING UP YOUR KIGHT TO A JURY OR 

CUU~T TKIAL. SEE ARTICLE 1 0F THIS CO~TRACT. THIS AG~EEMENf 

TO AkBlTRATE MAY BE REVOKED WITHIN 69 22 DAYS AFTER 

OISCH~KGE BY NOTIFICATION IN WRITING.• 

(~) Such an aoree~ent is not a contract of adhesion or 

unconscionable or otherwise improper when it complies with 

_,_ 
Hf:l 314 
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subsections (~), (3), and (4) of this s~ction~~--ItlE 

A lili ~111.'. til __ U_YJll!LlL . .S:O!!.Ul:ll-. A P, ~ C.ONOI I I D!if..I.1.._\£QJ:L.t.itl1Jlll!.!i 

~til!LMIJiiEJ;£!1f:.HI...LQ'i..;.&tlL :rr_I.IULAU· 

(b) l'lotwithstanclinq the continuinry exist~nce of a 

health care provider-patient arbitration agreement. all 

surgic•l and medical procedures perforMed bv a participating 

healtn care provider in a hospital shall be covered by the 

ter~s ?nd conditions aoolicable to the agreement between the 

patient and the hospital. Treatment in the health care 

subsequent to di scharqe fro• such provider's 

institution 

office 

wi 11 be ooverned by the ter•s of any existing 

health care provider-patient arbitration aoree•ent. 

(7) Each ad•ission to a hospital shall be treated as 

separate and distinct for the ourposes of an aor<>ement to 

arbitrate, but a person receiving outpatient care •ay 

execute an agreement with the hospit3l which provides for 

conti~uation of t~e a~rPement for~ soecific or continuinn 

proqr~m of health care or treat~ent under the provisions of 

[section 3Jo 

('~) An anree:nent to arbitrat<' which includes the 

provisions of this section shall be oresume1 valid. 

Section s. ~iqhts of parties. (1) In a proceeding 

oursuant to this chapter: 

(e) the ~~rt,Ps ~~y h~ reryres~nted ~v couns~1. be 

n~aru, prese~t evidence ~atertaJ to the contr~versy, rind 
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cross-examine any witness; 

(bl the prevailinq standard of duty, ?ractice, or care 

ar~lica~le in a civil action shall be the standard apoliPd 

in the arbitration. 

(l) A party may appear without counsel and shall be 

advisPd of such rignt and the right to retain counsel in a 

manner calculated to inform the person of the natur~ of ~nd 

tne co~plexity of a proceeding by a simple concise form to 

bP ~~ stri ~1uted 

arbitration. 

~ection 6. 

arbitrators. (1} 

by the association administering the 

Costs of proceeding-- initial selection of 

The association shall administer a 

proce~dinq without charge to the clai~ant. The 

ftda~nHi:t"IH:~ve-e..pe_e_ha++-tte-$2'66-~t"-Jte"T-!'<!r--e-..--<n­

ft~--mey-be-eg~eee-b~ween-~he-r~~~-eftd-tne-e~~e+e~~en-o~ 

es--y-be-epp1'<t~-~-eomt!t+~+efter-~-+ft~tt1"ftftee1>tf1"~tt...,~ 

~e-+e•w-+ne-~dm~ft+s~~et+Ye-~~~en-seeettftt--e+--e-~+e~ ..... ~ 

~"e++--&e--de~eyed--by--tne~h+i:t"ftt~eft-ed~n~st~t+...,-~,.,.d 

esteb++~ned-ttnd~-~he-~ft~ttranee-eede-er-she++-b~~~v+rl-d-by 

tne-~e~~endent-~er~~esw AQHINISTRATIY£_LD.si~Uli-A~QU~_QE_A 

~LAlilWL:ili4LLhL£ltiltlll.iO:Lll:iJI:if;.__rl.f:SPUNQENL.PA!lill.h 

{2) An arbitration under this chapter shall b• heard 

t>y 3 ~ane1 of three ~rbitrators. One shall be ~n attorney 

~no S'ldll ba t~e chairoarson and shall have jurisdiction 

over orehearino procedurPs; onP shall bP a prof~ssional from 
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the respondent's profession, preferably but not necessarily 

from the respondent's s~eciality under consider3tion; and 

tne third shall oe a person who is neither a professional 

nor ~ representative of a hospital or ot an insurance 

company, where a case involves a hospital only, a hospital 

aaministrator may be substituted for a orofessional. 

(3) Except as othPrwise provided in subsection (61• 

arbitrator candidates shall be selected pursuant to the 

rules and procedures of the association from a pool of 

candi Jates generated by the association. The rules and 

procedures of the association pertaininq to selection of 

arbitrators under this chapter shall require that the 

association send simultaneously to each ~-~e---~hree 

eft~e~~~~e~--a-+~a~-~a"d+ee~e~~~~her-wT~-~br~~ tA&IY 

A_U.SL_QL~lll.QAll.L HI EACH Of THE THREE ...L&IE.!illiU.f.~ 

lllkU:iEIL_\UlJ:L_!___li!UE.E bioqraphical state111ent on each 

c~ndidate. A party may strike from the list any n~me which 

is unacceptable and ~hall number the remaining names in 

oraer 0f preferPnce. ~hen the lists are returned to the 

association, they s~all he compared and the first mutually 

a~ree1-upon candidate in each cateqory shall be invited to 

serve. 

(41 Hhen no mutually agreed-upon arbitrator is 

selecte~ for any cateqory, a SPcond list of that C3teoory 

shall te sent pursuant to subsection (31• 
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(") If a complete panel is not selected by mutual 

aJreement of the parties pursuant to subsections 131 and 

{4), tnen under the a>plicable rules and ~rocedures of the 

a~sociati~n, the association shall appoint the r~~inder of 

tne ~anel on whom a~reement has not been reached by the 

pdrti~s. The appointment by the association shall be subject 

to challenge by any party for cause, which challenge ~ay 

a 11 eqe facts to establish that unusual community or 

profe,;s i onal pressur"s will unreasonably influence the 

obj~ctivity of the panelist. A request to strike an 

arbitrator for cause shall be deter•ined as provided by rule 

of th~ commissioner of insurance pursuant to law. 

(b) The parties shall not be restricted to the 

arbitrator candidates submitted for consideration. If all 

parti~s mutually agree upon a panelist within a designated 

category, the panelist shall be invited to serve. 

Section 1. final selection of arbitrators. ( l) The 

association shall make an initial screening for bias as may 

be appropriate and shall require a candidate for a 

p~rticular case to complete 3 current personal disclosur<> 

stateilent under oatn. In addition to other relevant 

i nfor·nat ion, the statement shall disclose any personal 

acquaintance with any of the parties or their counsel and 

toe nature of such acquaintance. If the statement reveals 

facts which suqgest the possibility of partiality, the 
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association shall communicate those facts to the oarties if 

tne panelist is propose1 by the arbitration association. 

(2) Any party ~ay propound reasonable 1uestions to an 

arbitrator candidate within 10 days of the receipt of the 

candidate•s name. Such questions shall be propounded through 

the association• and the candidate shall respond to the 

association ?romptly. 

13) A party shall not communicate with a candid~te 

directly except through the association at any time after 

the filing of the demand for arbitration. Any candidate who 

is aware of such co.munication shall immediately notify the 

association. 

Section a. 

(l) A party to 

arbitration of 

Parties -- joinder 

the arbitration 

a claimo and the 

of parties or issues. 

agreement may demand 

proceeding shall be 

instituted as provide~ by rule of the association ~nd upon 

compliance with [section 6]. 

t~t--•--~~n~--ehT+d-~e++--be--~~nd--by--e--wrTt~en 

a~ee•~-~~-~b+~&te-d+'9U~es.--eo~&We~~~~-o~--+~~~ 

Hpan-~he-e~eeHt~~-o+-e~a~~~~t-~-ft~~-behftT+-by-&-p~~t 

o~--+~o+--~uard+en.--~fte--~ftO¥--eh++d-mey-n~t-~Hb~~e"t+y 

d~~&ff~rm-the-e~~~nt. 

t3tLZ1 In cases involvino, a common question of law or 

facto if separate arbitr~tion agreements exist ~etween ~ 

plaintiff and a num~er of defendants or between defendants. 
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the disputes. controversies., and issues shall be 

c~nsolidated into a sinqle arbitration proceeding. 

~tLll ~ person who is not a party to the arbitr~tion 

a~~~e•ent ~ay join in the arbitration at the rP.ouest of any 

party with all the rights and obliqations of the original 

parties. Each party to an arbitration under this chapter is 

consiaered to be bound by the joinder of a ne~ party. 

Section 9. Offer of settl e~~~ent or demand fo~ 

arbitration. (11 Prior to the institution of a oroceedinq or 

claim by a patient ar client, any offer of reparations and 

all com.unications incidental thereto made in writinq to a 

patient or client by a health care provider or other 

professional or hospital is privileged and •ay not be used 

by any party to establish the liability or ~easure of 

da•ag~s attributable to the offeror. 

(<} Such an offer shall provide that a ~atient or 

client has 30 days to accept or reject the offer or such 

lesser period of time as m?y be necessitat~o by the 

condition of health of the patient or client. 

(3) After any rejection or the lapse of the aop1icable 

timeo any party ~ay demand arbitration where an ~rbitration 

aqree~ent is in effect. 

(4) Any such off~r to a patient or client shall 

include a state~nt that th~ patient or cli~nt may consult 

l?oal counsel before rejectino or acceptino the offP.r. 

-12- HB 314 
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(5) In a case where a potential claim is identified by 

a health care provider or other professional or hospital 

wnere reparations, in its judqmentt are not appropriate, the 

pro~ioer may, at its option, file a demand for arbitration 

which demand shall identify the potential claim and deny 

1 iabil ity. 

Section 10. Discovery proceedings. (1) After the 

appoi~t~ent of the panel of arbitrators, the parties to the 

arbitration may take depositions and obtain discovery 

regar~inq the subject matter of the arbitration and, to that 

end, use and exercise the same riqhtso remedies, and 

proce~ures and be subject to the sa.a duties, liabilities, 

and obligations in the arbitration with respect to the 

subject matter thereof as if the subject matter of the 

arbitration were pending in a civil action before a district 

court of this state. 

(l) Disco~ery shall commence not later than 20 days 

after all parties nave received a copy of the demand for 

arbitration and shall be completed within 6 months. 

(J) A party may b~ oranted an extension of time to 

complete discovery upon a showino that the extension is not 

the result of ne~lect and tnat the extension is necessary in 

order to av~id substantial prejudice to the riqhts of the 

p-.rty. 

(4) A party is entitled to disclosure of thP name of 
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any eKpert witness who ~ill be called at the arbitration and 

may depose the witness. 

Section 11. Method of taking testimony expert 

testiwony. (l) A proceeding shall be info~mal and the rules 

of evidence shall be as orovided under the rules of the 

association except that the panel shall adhere to civil 

rules of e~idence where the failure to do so will result in 

substantial p~ejudice to the rights of a party. 

(l) Testimony shall be taken under oath and a record 

of the proceedings shall be made by a tape recordinq. Any 

party, at that party•s expense, may have cories of the 

recording •ade or •ay provide for a written transcript of 

tne proceedings. The cost of any transc~ipt ordered by the 

panel fo~ its own use shall be considered part of the cost 

of the p~oceedinqs. 

(3) When expert testimony is use~, it shall be 

admitted under the same circumstances as in a civil trial 

and be subject to cross-examination. 

(4) The party with the bu~den of establishing a 

standard of car~ and breach thereof shall establish such 

standards either hy the introduction of ~xpert testimony or 

by ot~er competent p~oof of the standard and the breach 

tnereof. 

(~I The panel snail accord such wei'lht and :>robative 

worth t~ exoert evidencP. as it considers appropriate. The 
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panel .ay call a neut~al expe~t on its own Motiono which 

expe~t witn~ss shall be subject to c~oss-examination by the 

p~~ties. The cost of the expe~t will be considered a cost of 

the p~oceedinq • 

Section 12. Subpoena powe~ of panel. The oanel o~ its 

chair~e~son in the arbitration proceeding shallo upon 

application by a party to th~ p~oceedingo and mayo upon its 

own det~~•inationo issue a subpoena ~equi~inq a person to 

appear and be examined with ~eference to a matter within the 

scope of the proceeding and to produce bookso ~ecordso or 

papers pertinent to the proceeding. In case of disobedience 

to tne subpoena, the chairperson or a Majority of the 

a~bitration panel in the arbitration proceeding aay petition 

the district court of the county in which the witness 

resides or the district cou~t of the county in which the 

inquiry Is bein~ held to require the attendance and 

testimony of the witness and the p~oduction of bookso 

paper~. and documents. ~ dist~ict court of the state, in 

case of failure to obey a subpoena. may issue an order 

requi~ing the person to appear and to produce books, 

~ecords, and papers and oive evidence touching the ~atter in 

question. Failure to obey the o~de~ of the court may be 

punisAed by the court as contempt. 

~ection 11. General powers of the panel. Ill On 

appli~ation of a party to the arbitration, the panel or its 
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chai~pe~son may o~der the d~position of a witness to be 

taken for use as 0vidence and not for discovery if the 

witness cannot be compelled to attend the hea~ing or if 

excepti <mal circumstances exist making it Gesirabl~o in the 

inte~ast of justice and with due rega~d to the impo~tance of 

presenting the testimony of witnesses orally at the hearinoo 

to allow the deposition to be taken. The deposition shall 

oe taken in the manne~ p~esc~ibed by law or court rule for 

the taking of depositions in civil actions. 

(2) In addition to the power of determininq the Merits 

of the arbit~ationo the panel •ay enforce the ~iqhts. 

reaedieso p~ocedureso duties, liabilities. sanctionso and 

penalties which •ay be imposed in like circumstances in a 

civil action by a district court of this state, except the 

power to o~der the arrest or imprisonment of a pe~son. 

(3) For the purpose of enforcing the duty to make 

discove~y, to produce evidP-nce and information, includinq 

books and ~ecordso and to produce pe~sons to testify at ~ 

deposition or at. a hearinq and to impose te~ms, conditions, 

conse1uenceso liabilities, sanctionso and penaltiPs upon a 

party fo~ violation of duty, a •pa~ty• means every affiliate 

of tt1e party as defined in this section and the fileso 

books, and records of an affiliate shall be conside~ed to be 

in th~ possession and control of, and capable of p~oduction 

by, tete ;>arty. 
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(4} As used in this section, •affili~te• of the party 

to the arbitration means a party or person for whose 

iMmediate benefit the action or proceeding is prosecuted or 

defended or an officer, director, superintendent, member, 

agent, employee, or managing agent of that party or person. 

Section 14. Payment of fees and Mileage. (1) Except 

for th~ parties to the arbitration and their agents, 

offic~rs, and employees, all witnesses ap~earing pursuant to 

sub~oPna are entitled to receive fees and mileaoe in the 

same amount and under the sa~e circu•staoces as prescribed 

by law for witnesses in civil actions in the district court. 

The f~e and ~ileage of a witness subpoenaed upon the 

application of a party to the arbitration shall be paid by 

that ~arty. The fee and mileage of a witness subpoenaed 

solely upon the determination of the •ajority of a panel of 

arbitrators shall be paid in the manner provided for the 

pay~ent of the arbitrator's expenses. 

(Z) The cost of each arbitrator's fees and expenses, 

together with any administrative fee, ~y-~-e~~e~~d 

~~e~n~~--ftfty--p~~y--~e--~e--e•~rd-e~~y-be-e~~~d-ftmeft~ 

~srt+~~-~n-~Heft~~&r~~~-~~--mey--be--de~~~~n~d--+n--~he 

erb~tr8~~on--e.erdw SdALL Bf ASSE~ED AGAihSI_l~~~l 

f. All. ll t;_LllLSUCH PRDeJJJU I ON AS MAY flE llillltlllit.Q.._IU___lljf. 

AIUH..l~~_llL...UILA&ailRAIION AWARD. 

..iection p;. Comparative fault. (1) The nan"l shall 
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determine the deqree to which each respondent party was at 

fault for the total da~ages accruing to any party to the 

arbitration, considerin1 dll sources of da~age involving 

parti~s to the arbitration but excludinq the damaoes 

attrioutable to persons not parties to the arbitration. 

(2) The panel shall prepare a schedule of 

contributions according to the relative fault of each party, 

which schedule shall be bindinq as between those parties, 

but such determination shall not affect a claimant's riqht 

to recover jointly and severally from all parties where such 

rignt otherwise exists in the law. 

Section 16. Award. (1) A majority of the panel of 

arbitrators may grant any relief considered equitable and 

just. 

(2) The panel n~y order submission of written briefs 

within 30 days after the close of hearings. In written 

briefs e~ch party May su•marize the evidence in testimony 

and nay propose a comprehensive award of remedial or 

compensatory elements. 

(3) The panel shall render its award and written 

opinion within 30 days after the close of the hearinq or the 

receipt of briefs• if ordered. A panel member who disaqrees 

with the majority may write a dissenting opinion. 

(4) The award of th~ arbitration proceeding shall be 

in writin~ and sh~ll ~e signed by the chairperson or by the 

-16- HB 37't 
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majority of a panel of arbitrators. The award shall include 

a deter~in~tion of all the Questions SUbOiitted to 

arbitration by each party, the resolution of which is 

necessary to deter~ine the dispute, controversy, o~ issue. 

t5t--P~~d+e-~y~~-&f-+~~@-~es-sh~+T--b~e 

p~a~-~o-+ew• 

tbtL~ The panel shall conclude the entire p~oceedinQ 

as ex~editious\y as possible. 

Section 17. Appeal. An appeal froM the arbitration 

award shall be under the procedure and for the qrounds 

per•itted under the general arbitration law and applicable 

court rules. 

Section 18. Confiraation of award. (1) A court of 

coapetent jurisdiction may confirm an arbitration award 

rendered in this or another state and enter judgment 

thereon. 

(l) The court •ay ftodify, correct, vacate, or refuse 

to confira the award as provided by 93-201-7 and 93-201-8. 

Section 19. Governing sections. In an arbitration 

proceeding under this 

sections shall govern 

chapter, the provisions of those 

if a conflict arises between thosP 

sections and Title 93o chapter 201. 

Section 20. Notice to coMmissioner of insurance and 

I icensing board. The association shall transmit to the state 

com~issioner of insurance and the a~plicable licensin~ board 
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of any respondent party a copy of the demand for arbitration 

withi.l 10 days of filing. 'fft@-~e+~-~hft++-~e~+--e-e~y 

o+-~tte-eee+s+en-o+-~e-~e~+-w+~?ft-~9-dftys-e+-~re~.+~+o~ 

of--~he--d~e+~+~--~-~e--pe~~+~• Itlf--~~!ILQ~itiALl 

~llLL--'-llfL-.!lE...~ DECISION Of lliE PANEL llL .. Jjj£ 

~~LQ~~iU~E WITHIN 30 DAYS AfTER THE_DfCISION 

l!Lll~Uif.lla The reoorts shall be filed for- informational 

purposes, and the making or filinQ of such a report shall 

not of itself be a ground for discipline. 

Section 21. Review of arbitration progra~. Within 3 

years from the effective date of this chapter, a joint 

legislative comMittee shall be established to review the 

operation and 

in . conjunction 

experienc~ of arbitration under this chapter 

.,;th the insurance commissi-oner, the 

arbitration advisory co-it tee established under the 

insurance code, and other interested persons. The co~ittee 

shall reoort recommendations for statutory chan~s. if any. 

to the entire leQislature before the end of the fourth year 

from the effective date of this chapter. 

Section 22. Refusal to insure because of participation 

in arbitration proqr~m orohibited. A professional liability 

insurer may not refuse to offer insurance to a health care 

provijer or other professional or hospital on the qrounds 

tnat the health care nrovider or other professional or 

h~spital has entered or intends to enter into valirl written 
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agreen'nts with patients or clients or prospective patients 

or clients for the arbitration of cases or controversies 

arising out of the prof~ssional or business relationships 

betwe~n a patient or cli~nt and the health care provider or 

otner professional or hospital. 

s~et+en-~3---+n~~enee-pe++~-~-~eq~e--oert+e+~~" 

e~--+~s~~ed--+n--e~b+~et~~~~~eftW--t+t-~~-e-eend+t+en-of 

de+nq-b~~~~s--+n--th+s--~tetey--e--~+~~efte+--++eb+++ty 

+n~~~e~--~he++--net-eff~-e-pe+~y-e+-~+e~~+ena+-++eb+++ty 

+nsdrenee-tG-efty-~~+ 

p~•+n,n--+n-tfte-fet"..-8ftd-tt1'8ft stteh ei:he~ 

e-+~s+ene..-slof!T+-~-ey-wtl+do-reqtt ires the--+nfltt"e1t--t:e 

eff---e--+e1"..--e+--e!"Mt-t ien egreet~en~-eeeft-'"'~eftt 

tre~-e~-ed~ed• 

t~t--H•e-eet!IWI+~s+ene~-~e++-ep!""-e-~-fe1"..-of'--pe++e., 

eentl+t+ened--ttpen---++n<l+ft<J-~tfte-at"e+Wei:+mr-~ 

eff~ed-teqethe~-w+th-the--l""eeedttres--end--ether--deeument~ 

u'ed--+n--eenne~n--w+tft--en.,--er~ret+&n-eeep+y-with the 

~rev+~+~ns-ef-t:h+s-ehepte~-end-ru+e'-~-mey--be--~emu+qeted 

e~te~-een~u+tei:+en-w+th-the-edY+~y ee•mit~ 

Section 23. Refusal of treatment prohibited. No 

medical treatment shall be refused solely because a person 

rP-fus~s to sign the arbitration agreement herein provided. 

~tiQ\!LlL~~Ill\.LQE._ltUS STATE OR FEDERAL tJlU.IU_....f.WILJtlAI 

li.EAI'k.r:il--~!i.UC.~-~&.E.-S.IL!iil.U~~il:0L a£E.USU 
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~~~Hl_ll&_~BY!L~LL RECOYER QAHAGESo IE ANYo !:.Qiii 

OF TH~ ACTIQNo ANQ_&lASONABLE A!TORNEY•S FEES. 

Section 2~. Arbitration advisory committea. (1) An 

arbitr~tion advisory committee is created within the office 

of commissioner of insuranc? and shall be appointed by the 

commissioner and shall consist of 10 members. One-half of 

the aovisory coMmittee shall be broadly composed of licensed 

physicians and other health care providers, licensed 

hospital or institutional health care providerso medical 

liabi\ity insurance carrierso and licensed legal 

practitioners. one-half shall be broadly c0111posed of 

nongowernaentalo nonattorneyo nonhealth care provider and 

noninsurance carrier persons. The co .. ittee aay appoint one 

or more specialized subcom•ittees with the approval of the 

comeissioner. 

(2) The composition of any subco•mittee need not be 

restricted to persons who are members of the advisory 

co••ittee. 

(3) Advisory committee members shall s?rve a 3-year 

term without pay or per diem but shall receive actual 

expenses. Expenses shall be defrayed by the arbitration 

administration fund established under this chapter. 

(4) Of the members first appointed. fo~r shall be 

appoi~ted for a term of 1 yearo four for 3 term of 2 y~arso 

and t~o for a term of 3 years. 
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Section 25. Duties of advisory council. The advisory 

com~ittee shall consult with the commissioner. health care 

providers, hospitals, other professionals• and any 

association administering arbitration proceedings and shall: 

(11 provide pol icy input; 

(21 review operation to suggest periodic chanqes; 

(31 suggest criteria for arbitrator c~ndidates; 

(41 generate a pool of candidates and provide initial 

screening in cooperation with the arbitration association; 

(5) develop uniform .odel arbitration consent for•s, 

infor•ational brochures, and lP.tters for office and hospital 

use which shall be subject to approval by the comeissioner; 

and 

(6) cooperate with insurers and health care providers 

as a technical resource for developMent of loss cantrol and 

patient service syste•s• 

Section 26. Arbitration administration fund. (1) There 

is created within the office of co~issioner of insurance an 

arbitration administration fund which shall be annually 

funded by order of the coMmissioner in such amount as shall 

be sutficient to defray the actual expenses of the advisory 

committee and the administrative expense of the projected 

number or arbitration proceedings for that year. 

{2) The administrative ex~ense shall include the 

a~ount ~hich would otherwise be payable by a cl~imant as a 

-?3- HS 374 

6 

1 

2 

3 

.. 
5 

b 

!I 

9 

10 

11 

12 

13 

14 

1~ 

16 

17 

lo 

19 

2CI 

2.1 

22 

23 

2't 

Ht'· O.lllt/02 

p3rty to a oroceo:ding toqether with the costs of 

arbitrators. 

(3) The administrativ~ expense may also include a 

provision for a consulting contract with the American 

arbitration association or similar agency for a limited and 

reasonable amount of technical and organizational advice and 

consultation in tr~ ;,ple.entation of this chapter. 

(4) ~--~ds+~~~en-~~-ee~-sfte++-be-#ti~d~y 

~-~opriiH:ieft +re• ~ne~.--e+-+WM!w fOR THI: PRIYILEijE Of 

~ auSINESS IN THIS STATE EvERY I~SU8ER OfFERING 

e&QEESSIONAL LIABILITY INSURANCE SHALL 8Eall__IQ__!Hf 

AKBITRAJIQN ADftlKISTRATIQM fUND SUCH AMQUNTS AS DESICHjiED 

~y THE INSUIANCE CQMMISSIQHER PURSUANT TQ THIS SECTIO~. THE 

COHHISSIO~B SHALL ALLQCATE _A__ PBDJECTED ~QSI_ __ ~ 

.etW t.f~l..U!lAL---Ll.A.e.lUIL IN SURER S llli__A__£&_Q_ __ &AIA __ .fl.All:i 

A~QB.llltfii_li!_fREt!lUIS 1/0LUME ANQ SUCH OTHER RELEYA!:U EA.U!l&.S 

A~~~COHMISS10NfR MAY pESIGNATE BY 8ULEa 

~~ction 27. Rules. Th~ co•missioner ~ay oromulqate 

rules after consultation with the advisory com~ittee to 

implement this chapter. The rules shall be consistent with 

the r<~uirements of tne chapter. 

Section 28. Forms. The coanissioner, after 

consultation with the advisory coMMittee, shall also apDrove 

racom~ended ~odel f~rms of acreement and ex,lan~tory 

25 hrochures and materials tor use by health care providers, 
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other ?rofessionals, and hospitals. The forms shall include 

a prowision for affirmative option for arbitration by the 

patie~t or cl iento revocation, and such other conditions for 

arbitration a~ree•ents as provided in this chapter. 

5eet+e"-3e.--H&S~+te._-~te~--~~+e+pet+eftw---ttt~-e 

e~nd+t+en-ef-epp~eve+-ef-tne-~ey-for.-~~-eh~~ 

e-+?eb+++ty-pe++ey-+~~ed-te-e-~?te+-~he++--re,u+r~-thet 

e++--mo~~?te+-~~-ne+--e~e--~omd--by--the-~--ef-the 

ho~~t~+~~-oqreemeftt-to-erb?~otew 

ti!t--'fhe-e~~r--.tfte+f reqtt i ~...t-the--++ab+++ty 

?n~e~---ond---the---f"~~ed---hes~te+--hev~-eeeeMp++~hed 

-e~nt+e+4tm'Hrittet+-~Mti' et ion II f the i ndependefft 

toesJt+~+--~teff--&f--e--toe~+..--StH>~+e+-~e+,.et+en 

~he++-ee-e~dered-~eb~toell-+f--w~ft--+--y~-of--~ 

effeet+ve--dete--of--ttoe-oppreve+-of-ttoe-ferm-ef-e-++wb++~y 

pe++eyy--a--pert+etf+er---+ft~ed---he~~e+--h~---eeh+eved 

+ndepenseftt--heep+te+~+-e~-,.ert+e+~-oeeftlf~?ft~-ter-~5• 

ot-pe~+ent-treetMent-er-e~-~t-+n-the~eeenG--yeor--&5* 

of--odeh--treetmeftt-er-edm+~e~t-end-?n-the-th+rd-y~r-96~ 

ef-~uen-treet~ftt-o~-edm+e~~· 

t~t--'fhe--e~~~on~r-~ne++--o+~o---f+ne---thet---the 

+fob+++ty--+n~tfrer--end--tne--+n-red-ne~~+te+y-whe~-+t-he~ 

~eeu~ed-en-eqreemeftt-of-+ndependent~teff-t~~eT--he~ 

+ne+urled--+n--~ueh-oereemeftt~-,.rev+~+on-thet-port+e+p...t+en 

ey-+ndeoendent-h~Jt+te+-~teff-whe-eqr~-~he++-eent+nue--frem 
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yeer--to--yeer--un+eee--the--+n~ree-he~+to+-+~-n...t+t+ed-+n 

wr+t+ftq-te-the-eefttf'ftry-wftft+n-36-deys-ef-the-e+-e--of--ttoe 

yee~-~nd-thet-eny-+n~~~~nt-he~~+te+-e~o~-w+thd~we+-~y 

be-~r~peet+Ye-en+yw 

5~et+en-3~.--Rev~w-ef-~e++ey-+erm~-e"d-erem+ti.--r~~. 

trt--~th+n-3-yeet'~-~er-the-o~reve~-ef-pe++ey-+er~-lfftder 

tftf~-ehaptery-the--ee~+~e+en~--ene++--req~re--e--eemp+~ 

rev+ew--ef--e~per+e~e--tfnder--the--+er~-ftppreved-+ne+tt~+nq 

e~per?~nee--e+--eve~y--++ee+++ty--+n~~rer--0ert+e+pet+n~-+n 

e~tret+Oftw-~f~e!""+ote-ttt'l~__,.refttecl-ft, expe~; enee-,o-iohe 

e~m~~e+ener--ehe++--ftr&er--e--refund -o+--pre.~~--pe+d-hy 

pttrt+e+ttet+ftg-f~ecl~-er--pfl>~-i-flt-recluet:+en-ef--r~ 

fi!t--'fhe-ee-+~+ener-sfole++-...t-the-~0111e-io i 111e ~e "?ew-ttltl 

ew,.er+enee-en~-rete-f+++n~nee+th-eere-end-hespitef-eere 

eer~etfofts---er---oth~r--~~--prov+d+nq--hee+tft--eere 

oenef?ts-by-eentreetT-end-~h-rev+ew-she+~-requ+re-thet-the 

prem+um-~etes-eherqed-er-te-fte-eherqed-fty-sueh--eer~+en~ 

er--+"surers--e6eqttate+y--ref+eet-eny~ov+~-r~t+~fre• 

the--epe~et+Gft--e+--e~b+tret:+en--under---th+e---eho~tPr---er 

eioher,.+~e• 

~~ction Z9. Sever~bility. If a part of this act is 

invali~. all valid oarts that are severable from the invalid 

part re~ain in effect. If a part of this act is invalid in 

one ~r more of its aoolications, the part remains in effect 

in all valid applications that are severable from the 
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HO~SE ~Ill ~0. 374 

INTRODUCED BY kANIREZo PORTE~, 

fAGG, MOURE, CO~ROYo JOHNSTO~ 

A BILL fOR AN ACT ENTlfLED: "AN ACT AUTHORIZING VOLUNTARY, 

CcJ~f~~tTUAL ARBITRATION Of OISPUTE5 ARISI~G F~OM INJURY OR 

UEATH CAUSED SY PROFESSIONAL NEGLlGENCE OF A HEALTH CARE 

PROVIJER OR OTHER PKOFESSIONAL OR HOSPITAL AND PROVIDING FOR 

A •PJSITlVf CPTION" ON THE PART OF THE PATIENT OR CLIENT, 

WHEREoY THE PATIENT OR CllENT MAY SUBSEQUENTLY WITHDRAW FROM 

THE A~KlE~ENTo" 

o~ If ENACTED BY THE LEGISLATURE Of THE STATt OF MONTANA: 

Section 1. Ap~lication. The provisions of this chapter 

are a.>~·l icable to the arbitration of a disput<>o controversy, 

or issue arisin~ out ~f or resultinQ from injury to or the 

oeath of a person c~used by an error. omission, or 

necli ~nee in the pPrformance of prof~ssional services by a 

h~altn care proviJer or otner professionals, hospital, or 

their a1ent or based on a claimed Derfor~ance of such 

servi~PS ~ithou~ cons~nt• in breach of warranty, or in 

violation of contract. 

jpction l. Definitions. As us~d in this chapter~ th~ 

follo~ing d~finitions aoply: 

( 11 "Associ at ion" mf!ans the Am~rican a~bitrdtion 

T H I R D R E A D I N G 

t. 

3 

4 

5 

0 

il 

.. 
10 

ll 

12 

13 

14 

15 

16 

l1 

11:1 

1'1 

20 

21 

lt. 

l.i 

24 

2S 

as3ociation or other entity organized to arbitrate disputes 

pursuant to tnis chapter. 

(£) "Health car~ provider" means any person, 

corporation, facility, or institution of a governmental unit 

of the state of Montana duly licensed by the state of 

Mont~na to provide health care, including but not limited to 

physicians, osteopaths, re<;~istered nurses., licensed 

practical nurses, dentists, optometrists, podiatrists, and 

cnirooractors, as defined by the statutes of the state of 

Montana. 

(3) "Hospital" means a person, partnership, or 

corporation lawfully engaged in the operation of a hospital, 

clinic, health maintenance organization, sanitarium, 

hospital-related facility, or 1onq-term care facility, as 

defined by the statutes of the state of Montana. 

(4) "Other professionals" means attorneys, certified 

public accountants, public accountants, architects, 

veterinarians, pharmacists, and professional en9ineers, duly 

1 icensed or otherwise leqally authorized within the state of 

Montana to render their professional services. 

Section 3. lrbitration agreement between patient DB 

~LlEHI and health care provider or profes~ional. ( 1) A 

person who receives professional services from a health care 

proviJer or professional services from other professionals 

m3yo if offered, e~ecute an aoreement to arbitrate a 

-2- HB 314 
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dispute, controversy, or issue arising out of health care or 

treat~nt by a health care provider who is not an eMployee 

of a hospital or the providin~ of professional services by 

other professionals, whichever the case may be. Itlf 

A~Ef~fNT MAY N~OFEEREO I0_1ttE_fA11ENT OB CLIENI_al_!HE 

.liEAlltLI:...Aii.E_£&JJ:tlU£iLQ&1~IONAL BEEDB..E. THE CQMPLE.llilli 

UE__IHl INITIAL D~_JREATHENT DR SERVICE BUT MAY BE MADE 

~Ef~Ll~M-IHf_Ilaf_Of_IHf_INITIAL TREATMENT OR SERVICE. 

(2) THE AGREE~_lQ_A&aliBAif_SHALL PROVIDE THAl--li~ 

EXECUTION _l~l__A PREREQUISITE TO &Nl_ PROFESSIONAL 

~~i& The agreement shall provide that the person 

receiving health care treatment or other professional 

services or his legal representative may revoke the 

agreement within 66 ~ days after execution. REVOCATION 

~_a~ by notifying the health care provider or other 

professional in writin~. Stteh-wr+~~ft-ftet+ee~y-be-~+v~-by 

ft~~rd+eft-er-pe~~~-o+-th@~+eft~-or-e++e~-++~e-ee~t 

or-e++eft~--+~--+ftee~ee+~~~~-or--e--m+fterw--A--h~+th--eere 

prev+der--or-Dther-pro+e~~eft8+-.ay-ftDt-revo«e-the-egre~ 

e~~er-+~~-e.eeu~Oft• 

[3) An agreement under this section shall expire 

year 01fter its -~ .. ~+ert EEFECTIVE._!Uili and may be renewed 

by execution of a new aoreement. Any rights and oblioations 

accruinq under an aqreement are not extinguished bec3use of 

the expiration. 
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(4) An agreement under this section shall contain the 

fallo~ing provision as the first article of the agreeMent, 

which shall be expressed in the following language: •It is 

understood that any dispute as to professional liability, 

that is as to whether any professional services rendered 

under this agreement were unnecessary or unauth~rizPd or 

were iooroperly, neoliqently, or inco~petently rendered, 

will be determined by submission to arbitration as provided 

by Montana law and not by a lawsuit or resort to court 

process except as Montana law provides for judicial review 

or enforcement of arbitration proceedings. Both parties to 

tnis contract, by entering into ito are giving up their 

constitutional right to have any such disoute decided in a 

court of law before a jury and instead are acceoting the use 

of arbitration." 

(5) The agreement shall contain 

provision in at least 10-point bold red 

the 

type 

following 

immediately 

above the space for signature of the oarties: "NOTICE: YOU 

A&L_jjJL.J:I.IaliU&EIL.._lLLJl..!ili...._ THIS COtilRACT ID _Jl.£r.Ell!.f 

R&DE£~lQNAL_ SERVICEi. BY SIGNING THIS CONTRACT YOU ARE 

AGRtEI~G TO HAVE ANY ISSUE DE PROFESSIONAL ~ALPRACTICE 

DECIDtO BY NEUTRAL ARBITRATIO~ AND YOU ARE GIVING UP YOUR 

RIGHT Tu A JURY OR COURT TRIAL. SEE ARTICLE 1 OF THIS 

CuNTRACTo THIS AGREE~ENT TO ARBITRATE MAY 3E R~VOKtD WI1HIN 

66 2.!l DAYS AFTER EXECUTION BY NOTIFICATION IN WRITHlG." 

-4- HB 374 



1 

2 

3 

4 

5 

!> 

1 

a 

9 

10 

11 

12 

l3 

14 

1, 

16 

11 

18 

h 

20 

21 

l2 

23 

.24 

25 

Htl 0314(02 

[6) Such an agreement is not a contract of adhesion or 

unconscionable or otherwise improper when it complies with 

subsections (2), (4)• and [5) of this sectionL-_bUI--IHE 

A~NI__IS VDIP ~~ARE CONDITIONED UPUN tNTERING 

~tU!LM!....Ali.l!.fa!flfi...Ul!lEIW2-llLil:ll.LAC.I· 

[ 7) An agreement to arbitrate which includes the 

provisions of this section shall be presumed valid. 

~ection 4. Arbitration agreement between patient and 

hospital. (1) A person who receives health care in a 

hospital mays_IE~~~ execute an agree~nt to arbitrate 

a dis~ute, controversy, or issue arising out of health care 

or tr~atment rendered by the hospital. THE AGREEMEN!_~~ 

~f__UEtEK~ TO IH~ PATIENT OR CLIENT BY THE HOSPITAL UH1lL 

I~_a~_QE_QI~L_ERPM THE INITIAL ~OSPITALIZATIQN -BUT 

ftAY_ti~MAUf-EEfftilVE fROM THE TIME Of AOHISSION. 

( 2 ) I~_A.G&.f;f!lf..NLI!L..A&.Bl IRA IE S HAU.--EiWll.lllE.--ItlALl.li 

.fli..EUill~L!:Wl-A-.ei'.EB.f!.ll!I S ITE_liLtif.AJ.lli~E OR TREATMENT • 

The a~r~ement ~o-erb+~ret~ shall provide that the p~rson 

rece-ivi nq health care or treatment or his legal 

repre~entative, but not the hospital, may revokP thf> 

a'lree11ent within &tl 2!l days after discharge from the 

hospital~_BEVUCATION SHALL BE_MAQE by notifying the hospital 

in ~riting. 5ueh-wr+~te~-~t+ee-mey-be-a+ve~by--e-~u~rd+e~ 

or--per~nt-o+-the-p~+en~-++-the-pet+ent-+~-+~e~e+teted-er 

e-'1111-n~~ .. 
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(3) An aqreement under this section shall contain the 

follo"inq 1~nquage: •It is understood that any dispute as to 

medical liability, that is as to whether any medical 

ser~ices rendered under this agreement were 

unauthorize::l or were improperly, 

tJnnecessary 

negl i qentl Y• 

or 

or 

incompetently rendered. will be determined by submission to 

arbitration as provided by Montana law and not by a lawsuit 

or resort to court orocess except as Montana law provides 

for judicial review or enforce~~~ent of arbitration 

proceedings. Both parties to this contract. by enterin9 into 

it, ar~ giving up thPir constitutional rioht to have any 

such disoute decided in a court of law before a jury and 

instead are accepting the use of arbitration.• 

(4) The agreement shall contain the following 

pro~ision in at least 10-point bold red type immediately 

above the space for signature of the parties: •NOTICE: xgu 

A&.E._lQL..AE.QUIREO IQ_-.S.IGN THIS C.ONTRAc.t TO REC.EIY..E.....I:iE.A.Lltl 

~A&f_JB_IaE.AIM£Hls BY SIGNING THIS CONTRACT YOU ARE AGREEING 

TO rlAV~ ANY ISSUE OF MEDICAL MALPRACTICE DECIDED dY ~E~TRAL 

ARBlTKATlON AND YOU ARE GIVING UP YOUR RIGHT Tn A JURY OR 

COURT TRIAL• SEE ARTICLE 1 OF THIS CONTRACT. THIS AGREEMENT 

TO AKBITI<ATE HAY BE REVOKt:D WITHIN 66 2.!1 DAYS AfTER 

DlSCn~KGE BY NOTJFICATI~N IN ~BITING.• 

(~) Such an aoreement is not a contract of adhesion or 

uncon>cionable or otherwise improper when it complies with 

_,_ 
HB 374 



1 

2 

3 

4 

5. 

6 

7 

I! 

9 

10 

11 

12 

u 

l<t 

15 

16 

11 

HI 

1'1 

zo 

21 

22 

23 

24 

H" 0374/0Z 

subsections (2)• (3)• and (4) of this sectionL--bUI __ IHE 

AG..&E.ft1f.lii __ ~JUILlL.i.EB.V ICES ARE COI:W.ll ION E 0 VPON-t::UE1!.lil!i 

J.til!LA!LAlilillliEW:....C..l1~ilE.IL~I..t:li.S..._AU. 

(6) Notwithstanding the continuing existence of a 

he-al tfl care provi der-!1at i ent arbitration a~re~me-nt... all 

surgic~l and medical procedures performed by a particip~ting 

nealtn care provider in a hospital shall be covered by the 

terms and conditions aoolicable to the agreement between the 

patient and the hospital. Treatment in the health care 

provider's office subsequent to discharge fr011 such 

institution will be governed by the terms of any existinq 

health care provider-patient arbitration aoreement. 

(7) Each admission to a hospital shall be treated as 

separate and distinct for the purposes of an agreement to 

arbitrate, but a person receivino outpatient care may 

execute an &greement with the hospital which provides for 

conti~uation of the agreement for a specific or continuin~ 

program of health care or treatment under the provisions of 

[section 3]. 

(c) An aqreement to arbitrate which includes the 

provisions of this section shall be presu~ed valid. 

Section s. Riqhts of parties. (1) In a proceedinq 

oursuant to this chapter: 

(a) the parti~s m~y be represented by counsel. be 

25 heard, present evidence material to the controversy, and 
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(b) the prevailinq standard of dutyo practice. or care 

applicable in a civil action shall be the standard applied 

in the arbitration. 

(ll A party may appear without counsel and shall be 

advisPd of such right and the right to retain counsel in a 

manner calculated to inform the person of the nature of and 

tne complexity of a proceeding by a simple concise form to 

be aistributed by the association administering the 

arbitration. 

Section b. Costs of proceeding -- initial selection of 

arbitrators. (ll The association 

proceeding without charge to 

shall 

the 

administer 

claimant. 

a 

The 

eda?ft?$~~e~+ve-ewpe~~fte++-be-$r9&-pe~pe~~y-per--esse--or 

a$--.ey-be-"llq'l"eed-bMweeft~'1"81"i:+es-et'111-t:he-"ll$-~+"ll~+ett-er 

es-mey-be-epproved-&y-~he-eomm+$$+ofte~-&r-+~~~~$H~~ 

~o-+ewy-+he-~~+n+s~~e~+ve-e&S~s-en-eeeeuftt--~--e--e+e+men~ 

s~e++--~--de~eyee--&y--~~e~h+~"ll~+oft-ed~n+~ret+eft-~und 

es~ob•+shed-ttftde~-~he-+"stt~ftftee-e&de-o~-she++-b~~ev+dee-by 

~~e~espeftd~~-per~+e~ ADHINISTRAI~SI~~NT Of A 

!:..LAli:!WLS!IAL.L.Iil:_fB..DilD.EILJU:....It!L& ESP QNOENT PAR I !..tis 

(2) An arbitration under this chapter shall be heard 

by a nanel of three arbitrators. One shall be an attorney 

who snall be the chairperson and shall have jurisdiction 

over prehearinq procedures; one shall be a professional from 

-a- HS 374 



1 

L 

J 

4 

, 
0 

7 

d 

9 

10 

11 

12 

u 

14 

15 

lb 

17 

18 

l'i 

zu 

21 

Zl 

2l 

24 

L> 

HB 'J374/02 

the respondent's profession, preferably but not necessarily 

fro~ the respondent's s~ecial ity under consideration; and 

the third shall oe a person who is neither a professional 

nor a representative of a ho~pital or of an insurance 

company. ~here a case involves a hospital onlyo a hospital 

administrator may be substituted for a professional. 

(31 Except as otherwise provided in subsection (b)o 

arbitrator candidates shall be selected pursuant to the 

rules and procedures of the association from ~ pool of 

candidates generated by the association. The rules and 

procedures of the association pertainina to selection of 

arbitrators under this chapter shall require that the 

association send simultaneously to each o+--the---~ftree 

ee~e~~~+e~--e-++~-e+-eeftd+da~e~~~~he~-w+th-s-br•e+ fA&II 

AJ.llL_i!E__t.MIU.QA~!:L....fKH Of THE THREE ...f.AIELlllU.fS 

l.!.lL.f;.Li..i;'fL_!Ull!_A-.Ji!UE..E b i oqr aph i ca 1 statement on each 

candidate. ' party may strike from the list any name ~hich 

is unacceptable ~nd shall number the remaining names in 

oroer 0t ?reference. ~hen the lists are returned to the 

association, they shall be compared and the first mutually 

aqreej-upon candi1ate in each category shall be invited to 

s.erve. 

(4) When no mutually agreed-upon a~bitrator is 

selecte~ for any cate~ory, a second list of that c3tegory 

shall te sent pursuant to subsection (3). 
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1~1 If a complete ranel is not selected by ~utual 

a~reenent of the parties pursuant to subsections (3) and 

(4)• tnen under the a~plicable rules and ?rocedures of the 

association, the association shall appoint the remainder of 

the ?anel on whom agreement has not been reached by the 

parti~s. The appointment by the association shall be subject 

to challenge by any party for cause, which challenge may 

all<'qe facts to establish that unusual community or 

professional pressures w i 11 unreasonably i nf I uence the 

objectivity of the panelist. A request to strike an 

arbitrator for cause shall be determined as provided by rule 

of th3 commissioner of insurance pursuant to law. 

(61 The parties shall not be restricted to the 

arbitrator candidates submitted for consideration. If all 

parties mutually agree upon a panelist within a designated 

category, the panelist shall be invited to serve. 

Section 1. Final selection of arbitrators. (l) The 

associ~tion shall make an initial screening for bias as may 

be cmoropr i ate and shall require a candidate for a 

particular case to complete a current personal disclosure 

addition to other relevant state·aent under oatn. In 

infor~ationo the statement shall disclose any personal 

acquaintance with any of the parties or their counsel and 

tne nature of such acquaintance. If the statement reveals 

facts ~hich suggest the possibility of partiality, the 
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association shall co~municate tnose facts to the oarties if 

the panelist is propose~ by the arbitration association. 

{2) Any party may propound reasonable questions to an 

arbitrator candidate within 10 days of the receipt of the 

candidate•s name. Such questions shall be propo~ded throuqh 

the association. and the candidate shall resnond to the 

association promptly. 

(3) A party shall not communicate with a candidate 

directly except through the association at any time after 

the filing of the demand for arbitration. Any candidate who 

is aware of such communication shall immediately notify the 

association. 

Section a. Parties joinder of parties or issues. 

{1) A party to the arbitration agreement may demand 

arbitration of a claim• and the proceeding shall be 

instituted as provided by rule of the association ~nd upon 

compliance with [section 6]. 

~t--#1---m+tt---ehH.t--§tleH-be--bettmt--by--.. --~"'" 

e~~~.,~-~e-~~~ftte-d~~y--eent~ev"'~~~e~y--er--?~~~ 

upen-~he-..weee~~en-e+-eft-~~~~en-h~-beh~~-by-e-p-~ 

e~--+eee+--~ue~e+..n.--The--M+fte~--eh~+d-mey-ne~-~eb~e~ent+y 

d~~e+~~~~~-~he-eq~"""m"'n~. 

t3tlll In cases involvinq a common question of law or 

f3Ct• if separate arbitration agreements exist between a 

plaintiff and a number of defendants or between defendants. 
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the disputes. controversies-. and issues sha 11 be 

consolidated into a single arbitration proceeding. 

~t~ A person who is not a party to the arbitration 

agreewent may join in the arbitration at the request of any 

party with all the ~iqhts and obligations of the or;qinal 

parti~s. E~ch party to an arbitration under this chapter is 

considered to be bound by the joinder of a ne~ pa~ty. 

Section 9. Offer of settle.ent or demand for 

arbitration. (l) Prior to the institution of a proceeding or 

claim by a patient or client, any offer of reparations and 

all com~unications incidental thereto made in writing to ~ 

patient or client by a health care provider or other 

professional or hospital is privileged and ~ay not be used 

by any pa~ty to establish the liability or measure of 

damages attributable to the offeror. 

(~) Such an offer shall provide that a patient or 

client has 30 days to accept or reject the offer or such 

lesse~ period of time as may be necessitated by the 

condition of health of the patient or client. 

(31 After any rejection or the lapse of the aoplicable 

time·. any party may demand arbitration where an arbitration 

agree~ent is in effect. 

(4) Any such offer to a patient or client shall 

ioclude a state~~~ent that the patient or cl lent may consult 

legal counsel before rejecting or accepting the offP.r. 
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(5) In a case where a potential clailll is identified by 

a health care provider or other professional or hospital 

wnere reparations, in its judqment, are not approryriate, the 

provioer may. at its option, tile a demand for arbitration 

which demand shall identify the potential claim and deny 

1 iabil ity. 

Section lO• Discove~y proceedings. ( 1) AftJ?r the 

a?poi~t~ent of the panel of arbitrators, the parties to the 

arbitration may take depositions and obtain discovery 

regarding the subject matter of the arbitration ando to that 

end, use and exercise the same riqhts, remedies• and 

procedures and be subject to the same duties, liabilities, 

and obligations in the arbitration with respect to the 

subject matter thereof as if the subject matter of the 

arbitration were pending in a civil action before a district 

court of this state. 

(2) Discovery shall commence not later than 20 days 

after all parties have received a copy of the demand for 

arbitration and shall be completed within o months. 

(3) A party may be nranted an extension of time to 

complete discovery upon a showing that the extension is not 

tne result of ne9lect and that the extension is necessary in 

order to av~ict substantial prejudice to the riqhts of the 

party. 

(4) A party is entitled to disclosure of th~ name of 
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any expert witness who ~ill be called at the arbitration and 

may .depose the witness. 

Section 11. Method of takino testimony -- expert 

testinony. {1) A proceeding shall be informal and the rules 

of evidence shall be as provided under the rules of the 

association except that the panel shall adhere to civil 

~ules of evidence where the failure to do so will result in 

substantial prejudice to the rights of a party. 

(l) Testimony shall be taken under oath and a record 

of the oroceedinqs shall be made by a tape recordino. Any 

party. at that party•s expense. may have copies of the 

recording made or •ay provide for a written transcript of 

tne ~roceedinqs. The cost of any transcriot ordered by the 

panel fo~ its own use shall be considered part of the cost 

of the ~roceedings. 

(3) Wnen expert testimony is used• it shall be 

admitted under the same circumstances as in a civil trial 

and be subject to cross-examination. 

(4) The party with the burden of establishing a 

standard of care and breach thereof shall establish such 

standards either hy the introduction of expert testimony or 

by ot,er competent proof of the standard and the breach 

thereof. 

(~) The oanel snail accord such weiqht and orobative 

worth to exoert evidence as it considers appropriate. The 
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panel may call a neut~al expe~t on its own motion, which 

expe~t witn~ss shall be subject to c~oss-examination by the 

pa~ties. The cost of the expe~t will be conside~ed a cost of 

the p~oceedinq. 

Section 12. Subpoena power of panel. The oanel o~ its 

chai~~e~son in the a~bit~ation p~oceeding shall, upon 

application by a pa~ty to the proceeding, and may, upon its 

own det~~mination, issue a subpoena requiring a person to 

appear and be examined with ~eference to a matter within the 

scope of the proceeding and to p~oduce books, records. o~ 

papers pe~tinent to the proceeding. In case of disobedience 

to the subpoena, the chairperson or a majority of the 

arbitration p3ne1 in the arbit~ation proceeding may netition 

the district court of the county in which the witness 

resides 

inoui~y 

testi 1110ny 

or 

is 

the 

being 

of the 

district court of the county in which the 

held to requi~e the attendance and 

witness and the p~oduction of books, 

paper5, and documents. A district court of the state, in 

case of failure to obey a subpoena, may issue an order 

requiring the person to appear and to produce books, 

recorrts, and oapers and aive evidence touching the matter in 

question. Failure to obey the order of the court B<ay be 

punisned by the cou~t as contempt. 

Section 13. General powers of the panel. ( 1) On 

application of a party to the arbitration, the panel or its 
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chai~pe~son may order the deposition of a witness to be 

taken fo~ use as evidence and not for discove~y if the 

witness cannot be compelled to attend the hearing or if 

except i :mal circumstances exist making it desi~abl~, in the 

inter~st of justice and with due regard to the importance of 

presenting th~ testimony of witnesses orally at the hearinq, 

to allow the deposition to be taken. The deoosition shall 

be taken in the manner prescribed by Ia~ or court rule for 

the ta~ing of depositions in civil actions. 

{2) In addition to the power of determining the ~erits 

of the arbitration. the panel may enforce the rights. 

~emedies, procedures, duties, liabilities, sanctions. and 

penalties which may be imposed in like circumstances in a 

ci vi 1 action by a district court of this state, except the 

power to order the arrest or imprisonment of a person. 

(31 For the purpose of enforcing the duty to make 

discovery, to produce evidence and information, includino 

books and records, and to produce persons to testify at a 

d~position or at a hearing and to impose terms. conditions, 

consequences, 1 labilities, sanctions, and penalties upon a 

party for violation of duty, a •party" means every affiliate 

of the party as defined in this section and the files, 

books, and records of an affiliate shall be considered to be 

in the possession and cont~ol of, and capable of production 

by, tne party. 
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{4} As t1sed in this section, •affiliate" of the party 

to the arbitration means a party or person for whose 

i,nmediate benefit the action or proceeding is orosecuted or 

defended or an officer, director, superintendent, member, 

agent, employee, or manaqing agent of that party or person. 

Section 14. Payment of fees and mileage. (1) ~xcept 

for the parties to the arbitration and their agents, 

offic~rs, and employees, all witnesses ap~earing pursuant to 

subpoena are entitled to receive fees and mileage in the 

same amount and under the same circumstances as prescribed 

by la~ for witnesses in civil actions in the district court. 

The fee and mileage of a witness subpoenaed upon the 

application of a party to the arbitration shall be paid by 

that party. The fee and mileage of a witness subpoenaed 

solely uoon the determination of the majority of a panel of 

arbitrators shall be paid in the manner provided for the 

paynent of the arbitrator's expensPs. 

{2) The cost of each arbitrator's fees and exoenses, 

together with any administrative fee, mfty--be--es~~see 

fl~e~ft~t--8ny--~~ty--te--the--ewe~d-e~-~y-be-e~~sed-em&n~ 

~ert+~~-+ft-stteh-~reeert+efts-~s--.ey--be--determ+neci--+n--the 

erb+tr~t+en--ewerdw ~dALL_lif_ASSf~fQ~il_I~~~£NI 

f.ABll.t; .. Lll:LS!J.UL.f&llf.Ollllll.L-AL MAY BE !lf.ll.li!:lllltil_ !ll __l.l:lE 

A~ll~WliJ~lliL~illli~~ 

~ection 1'>• Comparative fault. {l] The oanel shall 
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deterDine the degree to which each respondent party was at 

fault for the total damages accruing to any p~rty to the 

arbitration, considerin~ all sources of daMage involving 

parties to the arbitration but excluding the damaoes 

attrioutable to persons not parties to the arbitration • 

(2) The panel shall prepare a schedule of 

contributions accordinq to the relative fault of each party, 

which schedule shall be binding as between those parties, 

but such determination shall not affect a claimant•s right 

to recover jointly and severally from all parties where such 

riqnt otherwise exists in the law. 

Section 16. Award. (1) A majority of the panel of 

arbitrators may grant any relief considered equitable and 

just. 

(2) The panel may order submission of written briefs 

within 30 days after the close of hearings. In written 

briefs each party ~ay su~marize the evidence in testimony 

and ~ay pro?ose a comprehensive award of remedial or 

compensatory elements. 

(3) The oanel shall render its award and written 

opinion within 30 days ~fter the close of the hearing or the 

receipt of briefs, if ordered. A panel member who disagrees 

witn the majority may write a dissenting opinion. 

(~) The award of the arbitration proceeding shall be 

in writing an~ sh~ll be signed oy the chairperson or by the 
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majority of a panel of arbitrators. The award shall include 

a determination of all the questions submitted to 

arbitration by each party, the resolution of which is 

necessary to determine the dispute, controversy, or issue. 

t5t--P~+ed+e-~~~~u~e-dfteeqe~+T--be--mede 

p~~u&ft~-~c-+eww 

f6t~il The panel shall conclude the entire proceeding 

as ex?editiously as possible. 

Section 11. Appeal. An appeal from the arbitration 

award shall be under the procedure and for the grounds 

permitted under the general arbitration law and applicable 

court rules. 

Section 1Bo Confirmation of award. (1) A court of 

ca.petent jurisdiction 

rendered in this or 

thereon. 

may confirm an arbi~ration award 

another state and enter judgment 

(2) The court may ~odifyo correct, vacate, or refuse 

to co~firm the award as provided by 93-201-7 and 93-201-8. 

Section 19. Governing sections. In an arbitration 

proceeding under this 

sections shall govern 

chapter, the provisions of those 

if a conflict arises between those 

sections and Title 93 0 chapter 201. 

Section 20. Notice to commissioner of insurance and 

licensinq board. The association shall transmit to the state 

commissioner of insurance and the applicable licensinry board 
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of any respondent party a copy of the demand for arbitratio~ 

withi,~ 10 days of filing. 'fhe-~+e~-~ha++-~~~ ... e-e-eopy 

c+-~he-dee+~+&ft-o+-~e-pefte+-w+~~-+9-~-cf--tre~~~+on 

ef--~~e--dee+~+&n--~--~e--pa~~+esw I~--Ai~AILQN_Sti!L~ 

IfiAlfi1U.L.L--'..D.f.L_jJE._~ P E CIS I ON UE_ll!E.__1All.E.l.._lil_lJ:iE 

.C.~!U:L:il.Q~_!lE__l_!ii!.!!i!ti.C.LJUIJ:i.I..IL.llL.IMll A F IEB THE _Q li.l..lillli 

~:i._llM.Ql&Eaa. The reoorts shall be filed for- informational 

purposes. and the making or filing of such a report shall 

not of itself be a ground for discipline. 

Section 21. Review of arbitration program. Hithin 3 

years from the effective date of this chaptero a joint 

legislative co~mittee shall be established to review the 

operation and experience of arbitration under this chapter 

in conjunction with the insurance com-missioner, the 

the a.-bitration advisory co•~nittee established under 

insurance code, and other interested persons. The committee 

shall report recommendations fo.- statutory changes, if any. 

to the entire legislature before the end of the fourtn year 

from the effective date of this chapter. 

Section 22. Refusal to insure because of participation 

in arbitration program pronibited. A professional liability 

insurer may not refuse to offer insurance to a health care 

provider or other professional or hospital on the qrounds 

tnat the health care orovider or other professional or 

hospital has entered or intends to enter into valid written 
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aq~eerents with patients o~ clients o~ p~ospective oatients 

o~ clients fo~ the arbitration of cases or controversies 

a~isi~q out of the p~ofessional or businPSS relationships 

between a patient or client and the health care ?rovider or 

other professional or hospital. 

s~et•on-~3---+n~u~ene~-~++ey-to-~~q~re--eert+e+pet+on 

o~--·~~ured--+n--erb+tret~n-pr~re~w--t+t-•~-e-eond+t+on-of 

do•n~-bu~+ne~~-+n--th+~-~teteT--n--pre+~~~e+--++ee+++ty 

•~dr~r--~hn++--not-o++er-e-~++ey-ef~ro+e~~~ne+-+~+++ty 

+~ur~nee-to-ftfty--h~~te+-~+~s--the--po++ey--ecnt~-e 

proY+~on--+n-the-+erm-~nd-~Oft-~ueh-other-eond+t+n~-e~~he 

eo_+,~+ener-~e++--..pprO¥eT--wh+et.--req..•--the-i-ft-~d--to 

o++er--e--+orm--of--erb+t~t+&n--e~reement--te-~eh-~t+ent 

t reeted-er-ettfttted• 

t~t--~he-eemM+~~+oner~e++-~prO¥e-~e-form-of-~e++ey 

eond+t+oned--upon--e--++nd+ng-thet-the-erb+tret+en-eqreemeftt 

e~ered-toqether-w+th-t~e--pree~re~--end--oth~-doeu.ent~ 

u~e<t--+n--eon~et+on--w+th--eny--erb+tret+on-ee~p+y-w+th-the 

pro•+~•on~-ef-tft+~-eh~ter-end-ru~~-~-mey--be--&remH+~eted 

e+ter-eensu+tet+en-M+th-the-edv+~~y-eomm+tteeT 

SPction 23. Refusal of treatment prohibited. No 

medical treatment shall be refused solely because a person 

rP.fus~s to sign the arbitration aqreement herejn provided. 

~tlOUi.iLMiLc.r!IJ.B.LQ.L.ltl.lS STATE DR FEDERAL r.mlRL..£llllL___ltlA.l 

~uu~~-~~liu_~~~~~~~~~~ru~ 
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~llil~~~L~~~~~~~U~~~~h-WllS 

OLI.I:iL.AU.ill!h.-At:llLB.U..S DNA BL E A ITOR tifY.!.Lli~a 

Section 24. Arbitration advi~ory committe?. Ill An 

arbitr3tion advisory committee is created within the office 

of commissioner of insurance and shall be appointed by the 

commissioner and shall consist of 10 members. One-half of 

the advisory committee shall be broadly composed of licensed 

pnysicians and other health care providers, licensed 

hospital or institutional health care providers, medical 

liability insurance carriers, and licensed legal 

practitioners. One-half shall 

nongovern~ntalo nonattorneyo 

be broadly composed of 

nonhealth care provider and 

noninsorance carrier persons. The committee may appoint one 

or more specialized subcommittees with the approval of the 

commissioner. 

(2l The composition of any subcommittee need not be 

restricted to persons who are members of the advisory 

com•ittee. 

{3l Advisory committee me~bers shall serve a 3-year 

ter01 without pay or per diem bot shall receive actual 

expenses. Expenses shall be defrayed by the arbitration 

administration fund established under this chapter. 

(4) Of the members first appointed, fo~r shall be 

appointed for a term of l year. four for a term of 2 years, 

and t~o for a term of 3 years. 
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Section 25. Dutie~ of advi~ory council. The advisory 

committee shall consult with the commissioner, health care 

providers, hospitals, other professional so and any 

association administering arbitration proceedings and shall: 

(1• provide pol icy input; 

{2) review operation to su~gest periodic channes; 

(3) suggest criteria for arbitrator candidates; 

{41 generate a pool of candidates and provide initial 

screening in cooperation with the arbitration as~ociation; 

(5} develop uniform model arbitration consent forms, 

information~) brochureso and letters for office and hospital 

use which shall be ~ubject to approval by the co-.issioner; 

and 

{6) cooperate with insurers and health care providers 

as a technical resource for development of Joss control and 

patient service systems. 

Section 2&. Arbitration administration fund. (l) There 

is created within the office of commissioner of insurance an 

arbitration administration fund which ~hall be annually 

funded by order of the commissioner in such amount as shall 

be sutficient to defray the actual expenses of the advisory 

committee and the administrative expense of the. projected 

number or arbitration proceedings for that year. 

(2) The administrative expense ~hall include the 

amount which would otherwise be payable by a claimant as a 
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party to a oroceeding toqether with the costs of 

arbitrators. 

(3} The administrativ~ expense may also include a 

provision for a consulting contract with the American 

arbitration association or si~ilar aqency for a limited and 

reaso.'1at>Je amount of technical and or~anizational advice and 

consultation in tne inplementation of this chapter. 

(4) Tfte--ftd~+ft+~t~&~~-~-th+~-aet-sh&++-~e-~u"ded-hy 

en-s~e~~+st+en-+~o.-the-g~e+-~ttndw FOR THE P~LEGE QF 

l.llU&i--Lh!ilitf:ii_UI_IJjl S STATE EVERY _INSURER __llfff.B.l.till 

e&OEfSSIONAl LIABILITY INSURANCE SHALL REMIT TO THE 

AiUUiil.All!JtLAlMU.IU.S.l&oUlJllLBllifl SUCH AMOUNTS AS DES IGNATEQ 

ar__r~URANCE COHKISSIQNER pURSUANT TO THIS SECLlQbL-ltlf 

klll!1Ulill.ltiE~HALJ._All OCATE A PROJ EUEl.--'ll.iL_~ 

£1li.!d;~lJThAL-LU.IULilL INSURERS ON A___£!ill_8AlA_J2AllS 

A~QB~Nk~EMIUM VOLUHE_AMD SUCH OTHER BELEVA~I FACTORS 

A~-~~~ISSlDNER_H&Y DESIGNATE BY RULE~ 

Section 21. Rules. The commissioner ~ay promulgate 

rules after consultation with the advisory committee to 

implewent this chapter. The rules shall be consistent with 

the r~quirements of the chapter. 

Section 28. Eor•s• The co•mi ss i oner--, after 

consultation with the advisory committee, •shall also approve 

r-.com'!lended ll'odel forms of a<;reement and ex-,Jan-3tory 

25 brochures and materials for use by health care providers• 
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other professionals, and hospitals. The forms shall include 

a provision for affirmative option for arbitration by the 

patient or client, revocation, and such other conditions for 

arbitration agreements as provided in this chapter. 

3eet+en-3ew--H~sp+te+--s~~--pe~+e+pet+on.---ttt-~s-e 

e~nd+e+en-ot-eppr~¥et-o+-the-pet+ey-+&r.-under-t~-ehepterT 

e-+fft~+•+ty-pe++ey-+s~ed-to-s-nesp+te+-she++--~~+r~-thet 

e++--he~p+te+--~sonne+--er~be~d--hy--ehe--terms--ot-the 

hesp+tetas-e~reemen~te-erh+~etew 

trt--fhe-eem.+s~+oner~t-req~+re-th~-the--++~+++ty 

+nsur~---end---the---+nsured---hesp+te+--he¥e--~ee~++shed 

suhstent+e+-pert+e+pet+en-+n-erh+tret+en-by-the--+nd~ndeftt 

h~p+te+--stet+--e+--e--he~t.--substeftt+et-eert+e+pet+en 

shett-be-eens+d~~-estebt+s~-++--w+tn+n--+--yeer--o+--the 

et~eet+~e--dete--e+--the-eppreyet-et-the-term-et-e-t+sb+++ty 

pet+er~--e--pert+eu~r---+nsured---hesp+tet---hes---eeh+e¥ed 

+ndepen~ene--hesp+te+-~te~-per~e+pet+en-ee~nt+n~-ter-~5• 

e~-eet+~n~tr~t~ne-er-edP+ss+&nst-+n-the-seeend--yeer--e5• 

et--~~e~--treetment-e~edm+~+e~st-end-+n-ene-tn+re-yeer-96' 

et-~ueh-treet~nt-or-edm+se+ene• 

t3t--fhe--eemm+se+ener--ehe++--e+~e---t+nd---thet---the 

++eo+t+ty--+neurer--end--~--+nsured-ho~o+tety-wnere-+e-nes 

~eeur~d-e~-n~reement-e+-+ndeeendent-ete++-te-erb+trotey--hne 

+netu~e~--+n--suen-eereements-e-preY+~+en-thet-pnrt~ipet+en 

by-+ndeeendent-hesp+te+-ete+t-whe-e~r~~-~het+-eent+~u~--~ro~ 
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y~er--eo--y~or--un+~se--the--+"~rP.d-heepfto~-+e-ne++f+~e-+n 

wr+-+n~-te-the-eentre~-w+th+n-~-deye-e+-th~+~--e+--~he 

yeor--~~d-~hot-any-+neeoP.ndP.nt-heepftet-ste++-w+thd~we+-mfty 

~e-o~~~ettye-entyw 

Seetfeft-3~·--R~+ew-e+-pet+ey-~e~e-end-prem+ue--reteew 

t+t--*f~h+n-3-yeors-e+te~-the-orpre¥o+-e+-pe+~y-+erm~-under 

~h+s-ehap~ery-the--ee-..+~e+&ner--she++-~~~re--e--e~ete 

~e¥+ew--e~--e~e~+ene~-uneer--~-~erMS-eppre~+ne+ud+n~ 

exper+~nee--et--e¥ery--++eb+++~y--+nstt~er--oert+e+pet+n~--+n 

erb+tre~-·-++-epprepr+ate~d-werrented-by-e1tpet"+~eey-~he 

eem~s~+ener--ehe++--ereer--e--~und--ot--pre.~~--po+d-by 

p&rt+e+pet+ng-+n~~~s-er-e-preepee~+Ye-redttet+en-et--r&tee. 

trt--~he-eome+se+e~r-she+t-et-the-~ome-t+me-rP.¥iew-the 

experfenee-end-rete-~+++n~-of-hee+th-eere-end-~~e~-esre 

eerpere~+ens---e~--ether--+neurere--preY+d+~-hee+th--e&re 

eene++t~-by-eontreetT-end-aueh-reY+ew-shet+-re~u+re-thet-the 

preftium-~e~~-eher~ed-er-~e-~-ehe~~ed-by-eneh--eorperet+on~ 

er--+nettrere--ede~uate+y--r~+ee+-eny-e~+nqe-resu+~n~-~rem 

tne--~eret+en--c+--erb+tret+en--under---eh+s---ene~ter---er 

otherw+~e• 

~ection 29. Sever~bility. If a part of this act is 

invalid, all valid parts that are sevprable from the invalid 

part re~ain in effect. If a part of this act is invalid in 

one ~r more of its aoolications, the part remains in effect 

in 311 valid ap0lic,tions that are severable from the 
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