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1 - &_g-ﬂtl, NO. 37_9/ % 1 pursuant to this chapter.
2 ENTAODUCED 3Y oy Q—‘m S 2 {2) *“Health <care provider"™ aseans apny persomn,
3 3 corporation, facility, or institution of a govermsental unit
4 A BILL FDR AN ACT ENTITLED: ™AN ACT AUTHORIZING VOLUNTARY, 4 of the state of Montapa duly licensed by the state of
5 CONTRACTUAL ARBITRATION OF DISPUTES ARISING FR0OM INJURY OR 5 montana to provide health care, including but not limited to
[} DEATH CAUSED BY PROFESSIONAL NEGLIGENCE O©OFf A HEALTH CARE 6 physicians, osteopaths, registered nurses, iicensed
T PROVICER R OTHER PROFESSIOMNAL OR HOSPITAL AND PRIVIDINL FOR 7 practical nurses, dentists, optometrists, podiatrists, and
3 A “POSITIVE OPTION® JN TAE PART UF THE PATIENT OR CLIENT, 8 chiropractors, as defined by the statutes of the state of
2 WHEREBY YHE PATIENT OR CLIENT MAY SUBSEQUENTLY WITHDRAW FROM 9 montana.
10 THE AGREEMENT.™ 10 {3) “Hospital" nmeans a person, partaership, or
1t 11 corporation lawfully engaged in the operation of a hospital,
T SLATURE OF THE STATE OF MONTANAZ . . . .
12 BE IT ENACTED BY THE LEGISLATURE € 12 clinic, health maiptepance organization, sanitarios,
3 i - i i « Th visions of this chapter . . .
13 Section 1 Application € provision this apte 13 hespital-related facility, or long—term care facility, as
; i h rbitration of a disputes controvers .
14 are applicable to the arbitra putes e 14 defined by the statutes of the state of Mcatana.
5 i isi t of resulti from injury to or the . .
1 Or Tssu2 arising out of or resuiting Tr inury 15 {#) "Other professicnals®™ =means attorneys, certified
] death f N caused b an  error omission or . . i
t ea ° e perse suse v ’ ’ 16 public accountants, public accountants, architects,
i7 negligence in the performance of professional sarvices >y 2 . . . i .
17 veterirarians, pharsacists, and professicnal engineers, duly
18 health care rovider or other profzssionalss hospitals or A . .
= P 18 licensed or othervise legally authorized within the state of
19 their agent or baszd on a claimed performance of such . A .
19 Moptana to render their professional services,
£0 services without cConsents in breach of warrantys or in . . . .
20 Section 3. Arbitratiom agreesent between patient and
21 violation of contracte i .
21 health care provider or professional. {1} A& person whe
22 Section 2« ODefinitionse As used in this chapters the . . i
22 receives professional services from a health care prcvider
23 following definitions apply: A . ) A
9 pRlY 23 or professional services fros other prcfessionals eay, if
24 {1} ™association® means tne Am=rican arbitration . A
24 of fered, execute an agreesent tc arbitrate a dispute,
5 iati ther tit rganized to arbitrate disputes ..
¢ association or other entity org * 25 controversy, or issue arising oot of health care cr
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treatment by a health care provider who is not an employee
of a hospital or the providing of professicpal services by
other professiopals, whichever the case may be.

(2) The agreement shall provide that the person
receiving health care treatment or cther . professional
services or his 1legal representative wmay revoke the
agreement within 60 days after execution by notifying the
health care provider or cther professicnal in writing. Such
writter notice may be given by a guardian or parent of the
patient or client if the patient or client is incapacitated
or a minor. A health care provider or other professional may
not revoke the agreement after its execution.

(3} in agreement under this secticn shall expire 1
year after its execution and may be remewed by execution of
a new agreement. Any rights and obligations accreing ander
an agreement are not extinguished because of the expiration.

(4) An agreement under this section shall contain the
following provision as the first article of the agreesent,
which shall be expressed in the follecwing langaage: "It is
understood that any dispute as to professional liakility,
that is as to whether any professional services rendered
under this agreement were wunnecessary or unauthorized or
were improperly, negligently, or incompetently rendered,
will be determined by suvbmissicn to arbitration as gprcvided

by Montana law and not Lty a lawsuit or resort to court
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process except as Moptana law provides for Judicial review
or enforcement cf arbitration proceedings. Becth parties tc
this contract, by entering into it, are giving wup their
constitutional right to have any such dispute decided in a
coort c¢f law before a jury ard instead are accepting the use
of arbitration.®

{5} The agreement shall contain the focllewing
provision in at 1least 10-point bold red type imsediately
above the space for signature of the fparties:t ™NOTICE: BY
SIGHNING THIS CONTRACT YOU ARE AGBEFING TQ HAVE ANY ISSUE OF
PROFESSIONAL NALPREACTICE DECIDED BY KEUTRAL ARBITRATION AND
YOU ARE GIVING UP YOUR RIGHT TO A JURY CR COURT TRIAL. SEE
ARYICLE 1 CF THIS CONTRACT. <TRIS AGREESENT TC AEBITEATE NAY
BE REVOKED WITHIN 60 DAYS AFTFE EIECUTICK BY NOTIFICATICK IN
¥RITING.™

{6} Such an agreement is not a contract of adhesion or
unconscionable or othervise isproper when it cosplies with
subsections {2), (#), anmd (5) of this section.

{7y 2aan agreement to arbitrate which includes the
provisions of this section shall be presused valid.

Section 4, Arbitration agreement between vpatient and
hospital. (1) A perscn who receives health care in a
hospital may execute ap agreesent tc arbitrate a dispute,
contrcversy, or issue arising out of health care or

treatwent rendered by the hospital.
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{2) The agreement to arbitrate shall provide that the
person receiving health care or treatsent or his legal
reptesentative, but not the hospital, wmsay revcke the
agreement within 60 days after discharge fros the hcspital
bty notifying the hospital in writimg. Such writtem opotice
may be given by a guardian or parent of the patiept if the
patient is incapacitated cor a minor.

{3) An agreement under this section shall coptain the
follovwing language: "It is understood that any dispute as tc
medical liability, that is as to whether any medical
services rendered under this agreement were unnecessary or
unauthorized oL vere improrperly, negligently, or
incospetently rendered, will be detersined by subaission to
arbitraticn as provided by Montama law ard not by a lawsuit
or resort to court prccess except as Montapna law fprevides
for jadicial review or enfcrcesent of arbitration
proceedings., Both parties to this comtract, by entering inte
it, are giving up their constitutiomal right to bhave any
such dispute decided im a ccurt of law before a jury and
instead are accepting the use of artitratica.®

(4} The agreement shall contain the following
provision in at 1least 10-pcint bold red type imwediately
above the space for signature of the parties: "HNOTICE: BY
SIGNING THIS CONTRACT YOU ARE AGREEING 1C HAVE ANY ISSUE CF

MEDICAL MALPRACTICE CECIDED BY NEGTRAL AFBITRATICN ANL YQU
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8RE GIVING OP YCUR RBIGHT TO A JURY CR CCUBT TRIAL. SEE
BRTICLE 1 OF THIS CONTRACT. THIS AGREEMENT TO ARBITRATE MAY
BE REVOKED WITHIN 60 CAYS AFTER DISCHAFGE BY NOTIFICATICN IN
SRITING."

5 Such an agreeament is aot a comtract of adhesicn or
unconscionable or otherwise isproper when it complies with
subksections (2), {3), and (4) of this section.

{6) dotwithstanding the ccntinuing existence of a
health care provider—-patient arbitration agreesent, all
surgical and medical procedures perforsed by a participating
health care provider in a hospital shall be covered by the
terss and conditions applicable tc the agreement between the
patient and the hospital. Treataent in the bhealth care
provider's office subsequent to discharge from such
imstituticn will be governed by the terss of any existing
health care provider—gpatient arbitration agreement.

(33} Fach adeission to a hospital shall be treated as
separate and distinct for the purposes of am agreement tc
a:bitrate; but a person receiving outpatient care &Emay
execute an agreement with the hospital vhich provides for
continuation of the agreement for a specific or continuing
pregram  cf health care or treatment under the provisions of
[section 3].

{(8) An agreeaent to arbitrate which 1ipcludes the

provisions of this section shall be presumed wvalid.
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Section S5, Rights of parties. {1) In a proceeding
pursuant to this chapter:

{a) the parties may be represented by counsel, be
heard, present evidence wmaterial to the contrcversy, and
cross—exasine any witness;

(b} the prevailing standard of duty, practice, or care
applicable in a civil action shall be the stapdard applied
in the arbitration.

(2) A party may appear without cocunsel and shall be
advised of such right and the right to retain coupnsel in a
manner calculated to inform the person of the nature cf and
the complexity of a proceeding by a simgle concise fora to
be distributed by the association administering the
arbitration.

Section 6. Costs of proceeding — initial selection of
arbitrators. (1) The association shall administer a
proceeding withouat charge tc the claisant. The
adsinistrative expense shall be $200 per party per case oOr
as may be agreed between the parties and the asscciation or
as may be aprroved by the coammissionmer of insurance pursuant
to lav. The administrative ccsts cn account of a claimsant
shall be defrayed by the arbitraticn administration fund
established under the insurance code or shall be prcvided by
the respondent parties.

{2) An arbitration under this chapter shall be hearé
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by a panel of three arbitrators. Cme shall be an attormey
who shall be the chairperson apd shall have Jurisdictiocn
over prehearing procedures; one shall be a professicpal from
the respondent's profession, preferatly but act necessarily
from the respondent's speciality uader consideratice; aad
the third shall be a persor who is neither a professional
nor a representative of a hospital or of an insurance
company. Where a case involves a hospital omly, a hospital
administrator may be substituted for a professicnal.

{3} Except as otherwise provided in subsecticn (6),
arbitrator candidates shall be selected pursvant to the
rules and procedures of the asscciation from a pool of
capdidates geperated by the association. The rales and
procedures of the association pertaining to selecticn of
arbitrators under this chapter shall require that the
association send simultanecusly to eack of the three
categories a 1list of candidates tcgether with a brief
bicgraphical statement on each candidate. A party eay strike
froe the list any name which is unacceptable and shall
nusber the remaining names in order of preference. When the
lists are returned to the asscciation, they shall be
ccmpared and the first BAmutually agreed-upon candidate in
each category shall be invited to serve.

{4y W$hen no wmutoally agreed-ufgon arkbitrator is

selected for any category, a seccnd list of that category
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shall be sent pursuant to subsectiom (3}).

{8y If a complete panel is not selected by sutual
agreement of the parties gursuant to subsecticas (3) and
(4), ther under the applicatle rules and procedures of the
asscciatior, the associaticn shall apgpcint the remainder of
the panel cn whom agreement bas nct been reached by the
parties. The appointment by the associaticn shall be subject
to challenge by any party for cause, vhich chazlleage may
allege facts to establish that aunusual community or
professicnal pressures will wunreascnably influence the
objectivity of the ©panelist. 1A reguest tc strike an
arbitrator for cause shall bhe deteramined as provided by rule
of the cosmissioner of insurance pursvant tc law.

[{6) The parties shall not be restricted to the
arbitrator candidates sobmitted for consideration. If all
parties wmutually agree upon a panelist within a designated
category, the panelist shall ke invited tc serve.

Section 7. Final selection of arbitrators. (1) The
association shall make an initiazl screening fcr tias as may
be appropriate and shall require a canrdidate fer a
particular case tc coeplete a current perscral disclosure
statement urder cath, In additicn to other relevant
informaticen, the statement shall disclose any fpersonal
acquaintance with any of the rarties or their ccecupsel and

the nature of such acquaintance. If the statement reveals
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facts which suggest the possitility of partiality, the
association shall communicate those facts to the parties if
the panelist is proposed by the arbitration associatiocn.

{2) Any party say propound reasonable guestiors to an
arbitrator candidate within 10 days of the receipt of the
capdidate's name. Such questicns shall be propounded through
the association, and the candidate shall respond to the
association proeptly.

{3) A party shall pot cosmunicate with a candidate
directly except through the association at any time after
the filing of the demand for arbitration. Any candidate who
is aware of such communication shall iemediately nctify the
association.

Section 8. Parties — joinder of tparties or issues.
(1} A party to the arbitration agreement may demand
arbitratior of a claim, and the proceeding shall be
instituted as provided by rule of the associatica and upon
compliance with [section 61}.

{2) .A minor child shall be bcund by a Mritten
agreement tc arbitrate disputes, controversies, cr issues
upon the execution of am agreement on his bebhalf by a parent
or legal guardian. The minor ckild =may Dot subseguently
disaffiras the agreement.

{3) In cases involving a comecn guesticn cf law ot

fact, if separate arbitration agreesents exist tetwecen a

—10-



11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0675,01

plaintiff and a nusber of defendants or between defendants,
the disputes, controversies, and issues shall ke
copnsolidated into a single arbitration proceeding.

{4y A person who is ©poct a party to the arbitration
agreesent may join in the arbitration at the réquest cf any
party with all the rights and obligations of the original
parties. Each party to am arbitrationm upder this chapter is
considered to be bound by the joinder cof a new farty.

Section 9. Offer of settlement cr denznd for
arbitraticn. (1} Prior to the institution of a proceeding or
claim by a patient or client, any offer of reparatices and
all communications incidental thereto made ip writing tc a
patient or client by a health care provider cr cther
professiopal or hospital is privileged and may not be used
by any party to establish the liability or measyre of
damages attributatle tc the cffercr.

{2} Such an coffer shall provide that a patient or
client has 3C days tc accept or reject the offer cr such
lesser period of time as wmay be necessitated by the
condition of health of the patient or client.

{3} After any rejection or the lapse of the applicable
time, any party may demand arbitration where an arbitration
agreement is in effect.

{4y Any such offer to @& patiemt or «client shall

include a statement that the patient or client may consult

-11=

10
11
12
13
14
15
16
17
1e
19
20
21
22
23
24

25

LC C675,01

legal counsel before rejecting cr accepting the offer.

{5} Ir a case where a pctential claim is identified by
a health care provider or other professional cr hcspital
where reparations, in its judgment, are nct appropriate, the
provider may, at its coptiocm, file a demand for arkitraticna
which demand shall ideatify the potential claim and deny
liability.

Section 10. Discovery tproceedings. (1 After the
appointment of the panel of arbitrators, the parties to the
arbitration may take depositiens and obtain disccvery
regarding the subject matter of the arbitration and, to that
end, use and exercise the same rights, remedies, aand
procedures and be sabject to the same duties, 1liabilities,
and obligations in the arbitraticn with respect to the
subject matter thereof as Jif the subject w=matter cf the
arbitration were pending in a civil acticn before a district
court of this state.

{2) Discovery shall ccamence bnct later than 20 days
after all parties have received a copy of the demand for
arbitration and shall be completed within 6 months,

{3} A party may be granted an extemsiocn of time to
cosplete discovery upcn a showing that the extensior is npot
the result of neglect and that the extension is necessary in
order to avoid substantial prejudice to the rights of the

pacty.
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A party is entitled to disclosure of the npame of

any expert witness whc will be called at the arbitration and

may detose the witness.

Section 11. %ethod of taking testimsony — expert

testimony.

(1} A proceeding shall be inforsal and the rules

of evidence shall be as provided under the rules of the

association except that the panel shall adhere to civil

rules cf

evidence where the failure tc doc so will result in

substantial prejudice to the rights of a party.

(2)
of the
party, at

recording

Testimony shall be taken under cath and a record

proceedings shall be made by a tape recording. aAny

that party's expense, 8may have copies of the

made or wmay provide for a written transcript of

the proceedings. The cost of any tramscript ordered by the

panel for

its own use shall be considered parxrt of the cost

of the proceedings.

(3)

admitted

%hen expert testimomy 1is used, it shall te

under the same circumstances as in a civil trial

and be subject to crcss—exasiraticon.

(o)
standard
standards
by other
thereof.

5

The party with the ©Purden c¢f estaklishing a
of care and breach thereof shall establish such
either by the introducticn ¢of expert testimony or

coepetent procf of the standard and the breach

The panel shali accord such weight and frobative
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worth to expert evidence as it considers appropriate. The
panel may call a neutral expert on its own wmcticm, which
expert witpess shall be subject tc cross-examination by the
parties. The cost of the expert will be considered a ccst of
the precceeding.

Section 12. Subpoena power of panel. The panel or its
chairperson in the arbitration proceeding shall, ugocn
application by a party to the prcceeding, and may, vpon its
own determination, issue a subpoena requiring a person to
appear and be examiped with reference to a matter within the
scope of the proceeding and tc produce bcoks, records, or
papers pertipent to the proceeding., In case of disobedience
to the subpoena, the chairperscn or a majority of the
arbjtration panel in the arbitration proceeding may getition
the district ccurt of the county in which the wuitness
tesides or the district court of the ccunty in which the
inguiry is being held tc require the attendance and
testimony of the witness and the prcductiom of ‘locks,
papers, And docueents. A district court of the state, in
case of failure to obey a subpoena, ®»ay 1issue an order
reguiring the person to appear and tec procduce books,
records, and papers and give evidence touching the satter in
guestion. Failure to obey the crder of the court may te
punished by the ccurt as ccntemrpt.

Section 13, General povers of +the ©panel. (1} ©n

— 14—
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application of a party to the arbitration, the panel or its
chairperscn may order the deposition of a witness to be
taken for use as evidence and not for discovery if the
witness cannot be coapelled to attend the hearing or if
exceptional circumstances exist saking it desifahle, ir the
interest of justice and with due regard to the isportamce of
presenting the testimony of witnesses orally at the hearing,
to allow the depcsition to be taken. The deposition shall
be taken in the manmer prescribed by law cr court rule for
the taking of depositions in civil actions.

{2} In addition to the power cf detersining the merits
of the arbitration, +the panel wmay enforce the rights,
reaedies, procedures, duties, 1liabilities, sanctioms, and
penalties which =may be imposed in like circumstances in a
civil action by a district ccurt of this state, except the
pover to order the arrest cor isprisonsent of a person.

{3) PFor the purpose of enforcing the duty tc make
discovery, to produce evidence and information, including
boocks and records, and to produce persons tc testify at a
deposition or at a hearing and to iepose terms, conditiomns,
consegquences, liabilities, sancticms, and pepalties npon a
party for violation of duty, a ®“party®™ means every affiliate
of the party as defined in this secticn and the files,
books, and records of an affiliate shall be considered to be

in the possession and contrcl cf, and capable of production
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by, the party.

(4) As used in this secticn, maffiliate®™ of the fparty
to the arbitration w=seamns a party c¢r person for vhose
impediate benefit the acticn or proceeding is prosecuted or
defended cor an officer, directox, superintendent, aember,
agent, employee, or managing agemt of that rarty cr person.

Section 14, Payment of fees and mileage. (1) Except
for +the parties to the arbitration and their agents,
officers, and eaployees, all witnesses appearing pursuast tc
subpoena are entitled to receive fees and nileage in the
same amount and under the same circumstances as prescribed
by law for witnesses im civil actions in the district court.
The fee and wmileage of a witness subpoenaed upon the
application of a party to the arbitratioz shall be paid by
that party. The fee and mileage of a witmness subpoenaed
solely upon the determination of the majority of a panel of
arbitrators shall be paid in the manner provided for the
payment of the arbitrator's expenses.

{2) The cost of each arbitrator's fees and e€xpenses,
together with any administrative fee, wmay be assessed
against any party tc the award or may Le assessed anmcehg
parties in such proportiomns as may be determimed in the
arbitraticn award.

Section 15. Coaparative fault. (1} The panel shall

deterasine the degree to vhich each respondent party was at
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fault fcr the total damages accruing to any Fparty to the
arbitraticn, considering all socurces of dasage invclwing
parties to the arbitratiom but excluding the damages
attributable to perscns mot parties to the arbitration.

(2} The panel shall prepare a schedule of
contributions according to the relative fault of each party,
Which schedule shall be binding as between those parties,
but such determination shall mot affect a claimant's right
to recover jointly and severally from all parties vhere such
right otherwise exists in the law.

Section 16, Award. (1) 2 @majority cf the rpanel of
arbitrators may grant any relief considered egnitable and
just.

{2) The panel may crder submission of writtem briefs
withip 30 Jdays after the close of hearings. Im written
briefs each party may suasarize the evidence in testimony
and may propose a comprehensive avard of remedial or
conpensatcry elements.

(3) The pamel shalil render its award and writterp
opinion within 30 days after the close of the hearing or the
receipt of briefs, if ordered. A panel menber who disagrees
with the majority may write a disserting cpiniocn.

{4y The avard of the arbitration proceeding =shall te
in writing and shall be sigred by the chairperscn or by the

majority of a panel of arhitratcrs. The award shall ipclude
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a deternination of all the guestions submitted to
arbtitration ty each party, the rescluticn of which is
necessary to determine the dispute, contrcvarsy, or issue.

{5) Periodic payzent of future damages shall be sade
pursuant to law,

(6) The panel shall conclude the entire proceeding as
expeditiously as possible.

Section %7. Appeal. An appeal frcas the arbitration
award shall be under the procedure and for the grounds
peraitted under the general arbitration law and applicable
court rules.

Section 18, Confirwatice cf award. {1} A <court of
competent Jurisdiction wmay copfirm an arbitration award
rendered im this or another state and enter Jjudgament
therecn.

(2) The court wmsay aodify, correct, vacate, or refuse
to confiram the award as provided by 93-201-7 and $3-201-8.

Section 19, Governing sections. In an arbitration
proceediné under this chapter, the provisions of those
sections shall govern if a conflict arises tLetween those
sections and Title 93, chapter z01.

Section 20. Notice +to commissicner of insuracce and
licensing board. The association shall transait tc the state
cosmissioner of insurance and the applicatle licensing bcard

of any respondent party a copy cf the demand for arbitration

—-18-
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within 10 days of filing. The agencies shall receive a copy
of the decision of the panel within 10 days of tramsmission
of the decision to the parties, The repcrts shall te filed
for imnforsational purposes, and the making or filing cf such
a report shkall not of itself be a ground for discipline.

Sectionm 21. Review of arbitration progras. ¥ithia 3
years from the effective date of this chapter, a Jjoint
legislative committee shall Lte established to review the
operation and experience of arbitration under +this chapter
in conjunction with the insurance comaissioner, the
arbitration advisory committee established under the
insurance code, and other ipterested persoms. The committee
shall repcrt recossendations for statutory chasges, if any,
to the entire legislatmre before the end of the fourth year
from the effective date of this chapter.

Section 22, Refusal to insure because of participation
in arbitration program prohibited. A professiomal liability
insurer may bpot refuse to offer insurapce to a health care
provider or cther prcfessional cr hospital on the groands
that +the health care provider or cther professional ox
hospital has entered or intemds to enter into walidé written
agreements with patients or clients or prospective patients
or clients for the arbitraticn of cases or controversies
arising out of the professional or business relationships

between a patient or client and the health care provider or
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other professional or hospital.

Section 23, Insurance policy to regquire particirpaticn
of insured in arbitration program. (1) A= a conditiocn of
doing business in this state, a professicpnal liability
insurer shall not offer a policy of professional 1liability
insurance to any hospital unless the Ffpolicy ccntains a
provision in the form and upon such other conditions as the

comaissioner shall approve, which requires the insured to

‘offer a fors of arbitration agreemsent to each patient

treated or adsitted.

t2) The commissioner shall approve the form cf policy
conditioned upon a finding that the arbitration agreement
offered together with the gfrocednres and other documents
used in connection with any arbitration comply with the
provisions of this chapter and rules as may be prosuolgated
after consultation with the adrisory committee.

Section 24, Refusal of treatment prchibited, Ne
medical treatment shall be refused sclely because a2 fperson
refuses to sign the arbitration agreement herein prcvided.

Section 25. Arbitration advisory committee, (1} Ap
arbitraticn advisory committee is created withip the cffice
of comamissioner of imsurance and shall be appcinted by the
comzissioner and shall consist of 10 members. One-half of
the advisory comsittee shall te troadly coaposed of licensed

physicians and other health care providers, licensed
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hospital or institational health care providers, medical
liability imsurance carriers, and licensed legal
practitiocners, Cne-half shall be broadly composed of
nongovernmental, nonattorney, nonhealth care ©provider and
noninsurance carrier persons. The committee may appcinpt cne
or more specialized subcommittees with the approval of the
commissioner.

(2) The compositicn of any subcommittee need not ke
restricted to persons who are wseabers of the advisory
cosmittee,

{3) Addvisory cowmmittee nmembers shall serve a 3-year
term without pay or per diem but shall receive actual
expenses. Frpenses sShall be defrayed by the artitration
administration fund established under this chagter.

(4) OFf the members first appointed, four shall be
appointed for a term of 1 year, four for a terms of 2 years,
and two for a term of 3 years.

Section 26. Duties of advisory council. The advisory
corpittee shall consult with the commissioner, bealth care
providers, hospitals, other professionals, anéd any
association adsinistering arbitraticn proceedings and shall:

(1) provide policy input;

[2) review operation tc suggest periodic changes;

{3) suggest criteria for arbitrator candidates;

(4 generate a pool of candidates and provide initial
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screening in cocoperation with the arbitration asscciation;

{5) develop uniform msodel arbitraticn consent foras,
inforeational brochures, and letters for cffice and hospital
use which shall be subject to approval by the coamsissioner;
and

{6) cooperate with insurers and health care groviders
as a technical resource for develorsent of loss control and
patient service systeus.

Section 27. Arbitration adeinistration fund. (1) There
is created within the office of commissicpner of insurance an
arbitration adwinistration fuwnd which shall be annuaily
funded by order of the ccemmissicber in such amount as shall
be sufficient to defray the actual expenses of the advisory
coamittee and the administrative expense of the prciected
number or arbitration proceedings fcr that year.

{2) Thke administrative expense shall inclede the
amount which would ctherwise be payable by a claimant as a
party to a proceeding together with the ccsts of
arbitratcfs.

{(3) The adsinistrative expense wmay alsc include a
provision for a coasulting ccntract with the American
arbitration association or siasilar agency for a limited and
reasonable amount of technical and organizaticpnal advice and
consultation in the implementaticn cf this chapter.

{4) The administration of this act shall be fended Ly
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an appropriaticn from the general fund.

Section 28. Rules. The commnissicner =ay proaualgate
rules after copsultation with the advisory cosmittee to
implement this chapter. The rules shall be consistent with
the requiresents of the chapter.

Section 29. Forss. The cceeissioner, after
consultation with the advisory committee, shall alsc approve
recomnended zodel forms cf agreesment and explapatory
brochures and materials fcr use by health care providers,
other professionals, and hospitals., The forms shall include
a provision for affirsative option for arbitration by the
patient or client, revocation, and such other conditioms for
arbitration agreements as provided ia this chapter.

Section 30. Hospital staff participation. (1) As a
copdition of approval of the policy form under this chapter,
a liability policy issued to a hespital shall rTeguire that
all hospital perscnnel are boond by the terss of the
hospital's agreement to arbitrate,

(2) The commissioner shall require that the liability
insurer and the insured hospital have accceplished
substantial participation in arbitration by the inderemdent
hospital staff of a hospital. Substantial participation
shall be considered established if within 1 year of the
effective date of the approval of the form of a liability

policy, a particular insured hospital has achieved
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independent hospital staff participation accouanting for 75%
of patient treatment or adaissicans; in the second year 85%
of such treatment or admissions; apnd in the third year 90%
of such treatment or adamissions.

{3} The comaissicner shall also find that the
ljability iosurer and the insured hospital, where it has
secured an agreement of independent staff to arbitrate, has
incloded in suck agreements a provision that participatiocn
by independent bhospital staff who agree shall continge froa
year to year unless the insured hespital is ecotified in
writing to the contrary within 30 days of the close of the
year and that any independent hospital staff witkdrawal may
be prospective only.

Section 31. Raeview of pclicy forss and premiue rates.
{1) Within 3 years after the approval cf policf foras under
this chapter, the comaissicner shall require a corglete
review ©of experience under the forms apprcoved including
experience of every liability insurer participating in
arbitration, If appropriate and warranted by experience, the
cosmissicner shall order a refund of presiuss paid by
participating insureds or a prospective reduction cf rates.

{2} The commissioner shall at the same time review the
experience and rate filings of bealth care and hosgital care
corporations or other insurers providing health care

benefits by contract, and suck review shall require that the
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presium rates charged or to be charged by such corporations
or insurers adequately reflect any savings resulting fros
the operation of arbitration under this chagpter or
otherwise.

Section 32. Severability. If a part of this act is
invalid, all valid parts that are severable froam the invalid
part remain in effect. If a part cf this act is invalid io
cne or more of its applications, the part resaing in effect
in all valid applications that are severable from the
invalid applications.

-End-
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STATE OF MONTANA
REQUEST NO. _ 21477
FISCAL NOTE

Form BD-15 y.)

In compliance with a written request received ___ January 26 19 __77_ | there is hereby submitted a Fiscal Note
for ____House Bill 374

pursuant to Chapter 53, L.aws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

An act authorizing voluntary, contractual arbitration of disputes arising from injury or death caused by professional negligence of
a health care provider or other professional or hospital and providing for a “positive option’”’ on the part of the patient or client.
whereby the patient or client may subsequently withdraw from the agreement.

ASSUMPTION:

Three (3) additional FTE would be required to administer the act, to include one full-time actuary, one attorney, and
one secretary.

FISCAL IMPACT:

FY 78 FY 79 TOTAL
Personal services $ 80,000 $ 80,000 $160,000
Operating expenses 120,000 120,000 240,000
Equipment 2,000 0 2,000
Additional cost of proposed legislation $202,000 $200,000 $402,000

BUDGET DIRECTOR “_7
Office of Budget and Program Planning

Date: @ -( =77 -’




STATE OF MONTANA QU %7y
REQUEST NO. 98097
FISCAL NOTE
L

Form BD-15

In compliance with a written request recaived .__March 2, ,19 .17
for House Bill 374 Amended

, there is hereby submitted a Fiscal Note
pursuant to Chapter 563, Laws of Montana, 1866 - Thirty-Ninth Legislative Assembly.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

THIS FISCAL NOTE REVISES THE ORIGINAL FISCAL NOTE ON HOUSE BILL 374.
DESCRIPTION OF PROPOSED LEGISLATION:
An act authorizing voluntary, contractual arbitration of disputes arising from injury or death caused by professional negligence

of a health care provider or other professional or hospital and providing for a “positive option” on the part of the patient
or client, whereby the patient or client may subsequently withdraw from the agreement.

ASSUMPTIONS:

1. 2.00 FTE, an accountant and secretary, would be added to the staff of the State Auditor to administer the proposed
legislation.

2. Operating expenses would be absorbed by the State Auditor’s Office.

FISCAL IMPACT:

FY 78 FY_79 TOTAL
Personal services . $27,125 $28,481 $55,606
Operating expenses 0 0 -0 /
Equipment 1,950 0 1,950
Total additional cost of
proposed legislation $29,075 - $28 481 $57,556

LONG—-RANGE IMPACT:

The Office of the Commissioner of Insurance suggests that a possibility exists that insurers nonacceptance of this legislation
would adversely affect the market for liability insurance in Montana.

BUDGET DIRECTOR :
Office of Budget and Program Planning

3-7-77 e

Date:
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Aipproved by Committee
on Judiciary
HOUSE BILL NO. 374
INTRODUCED BY RAMIREZs PORTERSs

FAGGe MOUREs CONROYe JOHNSTON

A BILL FUR AN ACT ENTITLED: ™AN ACT AUTHORIZING VOLUNTARY,
CONTRALFUAL ARBITRATION OF DISPUTES ARISING FROM INJURY OR
DEATH CAUSED 3Y PROFESSIOMAL NEGLIGENCE OF A HEALTH CARE
PROVIDER OR OTHER PROFESSIONAL OR HOSPITAL AND PROYIDING FOR
A #POSITIVE OPTION® ON THE PART OF THE PATIENT DR CLIENT,
WAEREBY THE PATIENT OR CLIENT MAY SUBSEQUENTLY WITHDRAW FROM

THE AGREEMENT ™

BE IT ENALTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Applications. The provisions of this chapter
are applicable to the arbitration of a disputes controversys
or issue arisina out of or rasulting from injury to or the
death of a person causad by an errore omissions oOF
neqligence in the performance of professional services by a
healtn care provider or other professionalss hospitals or
their ajent or based on a claimed performance of such
sarvices without consenty in breach of warrantys or in
violation of contract.

Section 2« Oefinitionse As used in this chapters the
following dafinitions aoply:

{1y “Association® means the American arbitration
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association or other entity organized to arbitrate disputes
pursuant to this chaptere

(2} “"Health cara provider™ means any persons
corporationsy facilitys, or institution of a governmental unit
of th2 state of Hontana duly 1licensed by the state of
Hontana to provide health cares including but not limited to
physicianse osteopathsy reqistered nursess licensed
practical nursess dentistss optometristses podiatristse and
chiropractorses as defined by the statutes of the state of
Montanae

{3y ®Hospital® means a persons partnerships or
corporation lawfully engaged in the operation of a hospitals
clinics health maintenance organizations sanitariumy
hospital-related facilitys or long-term care facility. as
definad by the statutes of the state of Montana.

(4) “Other professionals™ means attorneyss certified
puptic accountantsy public accountantse architectsy
veterinarianses pharmacistsy and professional engineerss duly
licensed or otherwise legally authorized within the state of
Montana to render their professional servicese.

Section 3. Arbitration agreement betwsen patient QR
LLIENI and health care provider or professional. {1y A
person who receives professional services from a health care
provider or professional services from other professionals

mays if offerede execute an agreement to arbitrate a
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disputes controversys or issue arising out of health care or
treatment by a health care orovider who is not an employes
of a nospital or the providine of professional services by
other professionalss whichever the case may bee IHE
AGREEMENT MAY NOT BE QOFr-ERED TO THE PATIENT OR CLIENT BY THE
HEALTH LARE PROYIOER OR PROFESSIONAL BEFORE THE COMPLETION
QOF _XHE __INJTXIASL OAY®S TREATMENT OR SERMICE BUT MAY BE MADE
EEFECTIVE FROM THE TIME OF THE INXTIAL YREATMENY 02 SERYICE.

(2) JUE_AGREEMENT 70O ARBIJRATE SHALL PROVIOE THAT JITS
EXECUIION IS5 NOT A PREREQUISITE TG ANY PROFESSIONAL
SER¥ILESe The agreement shall provide that the person
receiving health care treatment or other professional
services or his leqal representative may revnke the
agreement within 68 920 days after executione REYOCATION
SHALL ZE _MADE by notifying the health care provider or other
professional in writing. Such-weritten—notice—mey—he—given—by
a-gquardian-or-parent—of—the—-petient-or—chient—if—the-patient
or—cttent-——+as—~incepactiated——or-—a--miners-—A—-heatt--care
provider——or—other—professionsi-may—not-revoke—thr—eaareement
after—-ity—executions

{3) An agreement under this section shall expire 1
year after its execttren EFFELTIYE DATE and may be renewed
by ex2cution of 3 new agreemente. Any rights and obligations
accruing under an aoreement are not extinauished because of

the expiratione
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{4) An agreement under this section shall contain the
following provision as the first article of the agreements
which sha2ll be expressed in the following lanJuage: "It s
understood that any dispute as to professional liabilitys
that is as to whether any professional services rendered
under this agreement were unnecessary or unauthorized or
were imoroperlys nealigentlys or incompetently rendereds
will be determined by submission to arbitration as provided
by H4ontana law and not by a lawsuit or rescrt to court
process except as Montana law provides for judicial review
or enforcement of arbitration proceedings. Both sarties te
this contracty by entering into ity are givina up their
constitutional right to have any such dispute decided in a
court of law before a jury and instead are acceoting the use
of arbitration.®

(5) The agreement shall contain the follewina
provision in at least 10-point beld red type immediately
above the space for signature of the parties: *NOTICE: YDU
ARE 40T REQUIRED IO SIGN THIS  CONTRACT  JL _ RECEIVE
PROCESSIONAL SERVILESe B8Y SIGNING THIS CONTRACT YDU ARE
AGREEING TG HAVE ANY ISSUE OF PROFESSIONAL MALPRACTICE
DECIDED BY NEUTRAL ARBITRATION AND YOU ARE GIVING UP YOUR
RIGHT TO A JURY OR COURT TRIALe SEE ARTICLE I OF THIS
CunNTRACT. THIS AGREEMENT TO ARBITRATE MAY 3E REVOKED WITHIN

66 U0 DAYS AFTER EXECUTIDN &Y NOTIFICATIUN IN WRITVING.™

—y— HB 374
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{6) Such an aagreement is not a cantract of adhesion or
unconsciconable or otherwise improper when it complies with
subse-tions {2}y (4)» and (5) of this sections _BUYT _TIHE
AGREESENT kS WOID IF ScRVICES ARE CONDITIONED UPUN ENTERING
INTQ AN_AGREEMENT COVEREUD DY THES ACT.

{i} An agreement to arbitrate which includes the
provisions of this section shall be presumed valide.

Section 4. Arbitration agreement between patient and
hospitals (1) A person who receives health care in 3
hospital mays IF_OJFFEREDs execute an agreement to arbitrate
a disputes controversys or issue arising out of health care
or treatment rendered by the hospitale IHE AGREEMENT MAY NOTY
BE OFfERED TO THE PAYIENT OR CLIENY BY THE HOSPITAL UNTIL
IHE_ DAY _QF DISMISSAL FROM THE INITIAL HOSPITALIZATION _BUT
MAY BL MADE EFFECTIVE FROM THE TIME OF ADMISSIONe

(2) IdE__AGREEMENTY JO ARBITRATE SHALL PROYIDE THAT ITS
EXECLIION 15 NOT A PREREQUISITE TO WEALTH CARE OR TREATMENT.
Tne azreement to—arbditrste shall provide that the person
receiving health care or treatment or his legal
representatives but not the hospitals mav r=2voke the
atreevent within 68 20 days after discharge from the
hospitale REVQCATION SHALL B8E MADE by notifyina the hospital
in Wwritinge Sueh-written—nottece-may-be-given—bhy——a—-quardien
or——parrnt-of—the—patient—if-the—patient-ta—incapacitated-or

a-minors
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{3} An agreement under this section shall contain the
following language: "It is understood that any dispute as to
medical liabilityes that is as to whether any medical
sarvices rendered under this agreement were unnecessary ofr
unautrorized or were improperiyy nedligentlve or
incompetently renderedsy wWill be determined by submission to
arbitration as provided by Montana law and not by a lawsuit
or resort to court process except as Montana law provides
for judicial review or enforcement of arbitration
proceadings. Both parties to this contracts by entering into
ity are giving up their constitutional richt to have any
such dispute decided in a court of law before a jury and
instead are accepting the use of arbitration."

(4) The aqreement shali contain the following
provision in at Jleast 10-point bold red type immediately
above the space for signature of the parties: “NOUTICE: YOU
ARE__NOT _REQUIREQ TQ SIGN THIS CONTRACY TO RECFIVE HEALTH
CARE J& JREATMENTe. BY SIGNING THIS CONTRACT YOU ARE AGREEING
TO HAVE ANY ISSUE OF MEDICAL MALPRACTICE OECIDED 3Y NEJYTRAL
ARBITRATION AND YOU ARE GIVING UP YOUR KIGHT TG A JURY OR
COURT TRIALe. SEE ARTICLE 1 0OF THIS COMTRACT. THIS AGREEMENT
TO ARBITRATE MAY BE REVUKED WITHIN 68 90 O0AYS AFTER
OISCHARGE BY NOTIFICATIUN IN WMRITING.®

{=2) Such an aareement is not 3 contract of adhesion or

unconscionable or otherwise improper when it complies with

—f- HB 374
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subsections {2)y {3}y and (4} of this s2ctiong _ELUT THE
AGRCEMENT IS VOID IF STRVICES ARC CONDITIONED UPON ENTERING
IMT0 AN _AGREEMENT COYZRED 3Y IHIS ACT.

(&) Notwithstanding the continuing existence of 23
nealth <care provider—-natient arbitration aqgreementse 2all
surgical and medical procedures performed by a participating
healtn care provider in a hospital shall be covered by the
terms =znd conditions acnlicable to the agreem2nt between the
patient and the hospitale Treatment in the health care
provider*s office subsequent to discharge from such
institution will be caoverned by the terms of any existing
health care provider—-patient arbitration aareementes

{7} Each admission to a hospital shall be treated as
separate and distinct for the purposes of an aar-sement to
arbitrates but a person receiving outpatient care may
execute an agreement with the hospital which prevides for
continuation of the aarrcement for a specific or continuino
program of health care or treatment under the provisions of
[ section 3).

{2} An 2oareement to arbitrate which includes the
provisions of this section shall be presumed valid.

Section S5« kights of partiese (1} In 2 proceeding
nursuznt to this chapter:

{2) the parties may be renreszpnted by counsole be

neards present eavidence material to the contreversys and
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cross—examine any witness;

tb) the prevailing standard of dutys practices or care
applicante in 2 civil action shall be the standard apolied
in the arbitratione

(2} A party may appear without counsel and shall be
advised of such rignt and the right to retain counsel in a
manner calculated to inform the person of the nature of and
tne complexity of a proceeding by a simple concise form to
be gistrinuteo by the association administering the

arbitrationa

Section 6« Costs of proceeding -- initial selection of
arbitratorse (1} The association shall administer a
procez2ding without charge to the claimante The

adminratrative-expense—shati-be—$260-per—party-per-—-cese-—or
as——may-be—agreed-between-the-parties-snd-the-associntion—or
as-may—be~approved—by-the-commissioner-of—insorance-puranant
to—tawy—Fhe-administrotive-costs-on-account-—of—e~—ciarmant
snati-—be-—defrayed-—by-—the—arbitration—asdmriniseration—fundg
estebiisned-under—the-iasurance—cede~or—-shatli-be—nrovided—by
the-respondent—portiesy ADMINISIRATIVE COSTS ON ACCOUNT DFE A
CLAIMANT SHALL EBE PROYIORD BY JHE RESPUNDENT PARTILSe

{2) An arbitration under this chapter shall te heard
by a nanel of three arbitrators. OUne shall be an attorney
wno snall be the chairprrson and shall have jurisdiction

over Dprehearinag procedures; one shall be a professional from

-8= HE 374
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the respondent®'s professions preferably but not necessarily

from the respondent®s soeciality under consideration; and

tne third s5hall bve a person who is neither a professional

nor a representative of a hospital or of

an  insurance

company. Where a case involves a hospital onlys a hospital

administrator may be substituted for a professionale.

(3)y Except as otherwise provided in
D

subsection (6)s

arbitrator candidates shail be selectaed pursiant to the

rules and procedures of the association from a pool of

candi lates generated by the association.

procedures of the association pertaining to

The rules and

selection of

arbitrators under this chapter shall require that the

association send simultaneously to each of-——the——three

eateenries-—a-tist-of-candidates—together-with—n—brief PARTY

A_LISI _OF _CANDIDATES _IN EACH OF THE THREE CATEGURIES
INGETAER _ _WITH A BRIEF biographical statement on each

candidates A party may strike from the list any name which

is wunacceptable and shall number the ra2maining names in

order of preferences #dhen the 1lists are returned to the

associations they shall be compared and the first mutually

agreed—upon candidate in each category shall be invited to

servee.
(4) HWhen no mutually agreed-upon
selected for any categorys a second list of

shall te sent pursuant to subsection (3)e

- 3

arbitrator is

that cateaory
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(> If & complete panel is not selected hy mutual
ajreement of the parties pursuant to subsections (3} and
{4}y tnen wunder the ansplicacle rules and nrocedures of the
associationy the association shall appoint the remainder of
the »osnel on whom agreement has not been reached by the
parti=se The appointment by the association shall be subject
te challenge by any party for causey which challtenge may
allege facts to establish that wunusual cosmunity or
professional pressures will unreasonably influence the
objectivity of the paneliste A request to strike an
arbitrator for cause shall be determined as provided by rule
of th2 commissioner of insurance pursuant to lawe

(6} The parties shall not be restricted to the
arbitrator candidates submitted for censideratione If all
parties mutually agree upon @ panelist within a designated
categorys the panelist shall be invited to servea

Section T« Final selection of arbitratorse (1) Tha
association shall make an initial screening for bias as may
be appropriate and shall require a candidate for a
particular case to compiete 3 current parsonal disclosure
statesent under o3tne In addition to other relevant
informations the statement shall disclese any personal
acquaintance with any of the parties or their counsel and
the nature of such acquaintances If the statement reveals

facts which suggest the possibility c¢f partialitys the

-10- HE 374
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associetion shall communicate those facts to the parties if
the panelist is proposed by the arbitration associatione

{2) Any party may propound reasonable jguestions to an
arbitrator candidate within 10 days of the receipt of the
candidate's namee Such gquestions shall be propounded through
the associations and the candidate shall respond to the
association promptly.

{3) A party shall not communicate with a candidate
directly except through the association at any time after
the filing of the demand for arbitration. Any candidate who
is aware of such communication shall immediately notify the
AssoCiatione

Section B. Parties -- joinder of parties or issuess
{l1) A party to the arbitration agreesent may demand
arbitration of a «claime and the proceeding shall be
instituted as providea by rule of the association and wupon
compliance with [section 6]}.

t24-—A---minor——chitd-—-shatt-—be——bound-—by—-2——written
agreement-to-arbitrate—disputesy——controversiesy——or——+ssues
gpon-the-execution—of-an—aareement-on—his-behntf-by-n-—parent
or—-~}eant--gquardiansy-—Fhe-—minor——chitd-moay-not-swbheseocusntiy
disaffirm—the-agreenenty

13¥{2) In cases involving a common question of law or
facty if separate arbitration agreements exist between a

plaintiff and a number of defendants or between defendantsy
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the disputess controversiess and issues shall be
consol idated into a single arbitration proceedinge

t4¥{3) A person who is not a party to the arbitration
agreerent may join in the arbitration at the request of any
party with all the rights and obligations of the criginal
partiese Each party to an arbitration under this chapter is
considered to be bound by the joinder of a ne« partye.

Section 9. Offer of sattlement or demand for
arbitratione. (1) Prior to the institution of a oroceeding or
claim by a patient or clients any offer of reparations and
a1l communications incidental thereto made in writing to a
patient or client by a health care provider or other
professional or hospital is privileged and may not be used
by any party to establtish the liability or measure of
damages attributable to the offerore

{<) Such an offer shall provide that a natient or
client has 30 days to accept or reject the offer or such
1esser period of time as may be necessitated by the
condition of health of the patient or cliente.

{3) After any rejection or the lapse of the applicable
times any party may demand arbitration where an arbitration
agreement is in effecte

{4} Any such offer to a patient or client shall
include a statement that the patient or cli=ant may consult

120a) counsel before rejectina or accepting the offera

-12- HB 374
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{5 In a case where a potential claim is identified by
a health care provider or other professional or thospital
where reparationss in its judamenty are not appropriates the
proviger mayes at its optiony file a demand for arbitration
which demand shall identify the potential claim and deny
liabilitya

Section 10. Discovery proceedingss {1) After the
appointment of the panel of arbitratorss the parties to the
arbitration may take denositions and obtain discovery
regarding the subject matter of the arbitration ande to that
ends use and exercise the same rightse remediess and
procedures and be subject to the same dutiess 1fabilities,
and obligations in the arbitration with respect to the
subject matter thereof as if the subject matter of the
arbitration were pending in a civil action before a district
court of this statee

(2) Discovery shall commence not later than 20 days
after all parties have received a copy of the demand for
arbitration and shall be completed within &6 months.

{3) A party may be nranted an extension of time to
complete discovery upon a showing that the extension is not
the result of neqlect and that the extension is necessary in
order to avaid substantial prejudice to the rights of the
partye.

(4) A party is entitled to disclosure of the name of

-13~- HB 374

10
11
12
13
14
15
16
17
18
19
20
21
2z
23
24

25

HB 6374702

any expert witness who “ill be called at the arbitration and
may depose the witnesse

Section Il Method of takina testimony —— expert
testinonye (1) A proceeding shall be informal and the rules
of evidence shall be as orovided under the rules of the
association except that the panel shall adhere to civil
rules of evidence where the failure to do so will result in
substantial prejudice to the rights of a partye

{2) Testimony shall be taken under oath and a record
of the proceedings shall be made by a tape recordings Any
partyy at that party's expensesy may have copies of the
recording made or may provide for a written transcript of
tnhe proceedings. The cost of any transcript ordered by the
panel for its own use shall be considered part of the cost
of the proceedinoss

{3) When expert testimony is usedy it shall be
admitted under the same circumstances as in a civil trial
and be subject to cross-examinatione

(#) The party with the burden of establishing a
standard of care and breach thereof shall establish such
standards either hy the introduction of oxpert testimony or
by other competent proof of the standard and the breach
tnereofa.

(5) The panel snall accord such weiaht and nrobative

worth tos expert evidencs as it considers appropriatees The
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panel may call a neutral expert on its own motions which
expert witness shall be subject to cross—examination by the
parties. The cost of the expert will be considered a cost of
the proceedings

Section 12. Subpoena power of panel. The panel or its
chairnerson in the arbitration proceeding shalls upon
application by a party to the proceedingy and mays upon its
own determinations issue a subpoena requiring a person to
appear and be examined with reference to a matter within the
scope of the proceeding and to produce booksy recordse or
papers pertinent to the proceedinge In case of disobediencé
to the subpoenas the chairperson or a majority of the
arbitration panel! in the arbitration proceeding may petition
the district court of the county in which the witness
resides or the district court of the county in which the
inguiry is being held to require the attendance and
testimony of the witness and the production of booksse
papersy and documents. A district court of the states in
case of failure to obey 2a subpoenas may issue an order
requiring the person to appear and to produce bookss
recoridss and papers and cive evidence touching the matter in
question. Failure to obey the order of the court may be
punisned by the court as contempte

Section 13« General powers of the panele (1) On

application of a party to the arbitrations the pancl or its
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chairperson may order the deposition of a witness to be
taken for use as evidence and not for discovery if the
witness cannot be compelled to attend the hearing or if
exceptional circumstances exist making it desirablze in the
interast of justice and with due regard to the importance of
presenting the testimony of witnesses orally at the hearingy
to allow the deposition to be takene The deposition shall
be taken in the manner prescribed by law or court rule for
the taking of depositions in civil actionse

{2) In addition to the power of determining the merits
of ths arbitrations the panel may enforce the rightss
remediesy proceduress dutiesy liabilitiess sanctionse and
penalties which may be imposed in like circumstances in a
civil action by a district court of this statey except the
power to order the arrest or imprisonment of a persone

{3) For the purpose of enforcing the duty to make
discoverys to produce evidence and informations including
books and recordss and to produce persons to testify at a
d=position or at a hearing and to impose termse conditionss
consejuencesy liabilitiesy sanctionss and penalties upon a
party for violation of dutys a “party™ wmeans every affiliate
of the party as defined in this section and the filess
booksy and records of an affiliate shall be considered to be
in tha possession and control ofy and capable of production

bys tne partve.
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{#) As wused in this sections "affiliate™ of the party
to the arbitration wmeans a party or person for whose
immediate benefit the action or proceeding is prosecuted or
defended or an officers directores superintendents members
agents employees Or managing agent of that party or persone

section 14« Payment of fees and aileages. (1) Except
for the parties to the arbitration and their aqgentss
officarsy and employeesy all witnesses appearing pursuant to
subsoena are entitied to receive fees and mileage in the
same amount and under the same circumstances 3as prescribed
by law for witnesses in civil actions in the district court.
The f2¢ and wmileage of a witness subpoenaed upon the
application of a party to the arbitration shall be paid by
that -artye The fee and mileage of a witness subpoenaed
solely upon the determination of the majority of a panel of
arbitrators shall be paid in the manner provided for the
payment of the arbitrator®s expensess

{(2) The cost of each arbitrator's fees and expensess
togather with any administrative fees wmay--be-—assessed
agninst-—any--party-—to-—the——award-or-may—-be-assessed-amonyg
partisa-in—-such-proportions-as-—may——be-—~determined—in-—the
arbitratiron——awards SdALL BE ASSESSED AGAINST JHE RESPUNDENT
PARIIES IN SUCH PROPORTION A3 MAY PE DETERMINED BY THE
ARBITIATORS IN THE ARBITRATION AWARD.

section 15« Comparative faulte (1) The nanel shall
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determine the degree to which each respondent party was at
fault Ffor the total damages accruing to any party to the
arbitratinne considering a1 sources of damage involving
parties to the arbitration but excluding the damaaes
attrioutable tc persons not parties to the arbitration.

{2z} The panel shall prepare a schedule of
contributions according to the relative fault of each partys
which schedule shall be binding as between those partiesy
but such determination shall not affect a claimant®s right
to recover jointly and severally from all parties where such
rignt otherwise exists in the lawe.

Section 16« Awarde (1) A majority of the panel of
arbitrators may grant any relief considered equitable and
juste

{2) The panel may order submission of written briefs
within 30 days after the close of hearingse In written
briefs each party may summarize the evidence in testimony
and may propose a comprehensive asard of remedial or
compensatory elements.

{3y The pamel shall render its award and written
opinion within 30 days after the close of the hearing or the
receipt of briefse if orderede A panel member who disaqrees
with the majority may write a dissenting opinione

{4} The award of the arbitration proceeding shall be

in writing and shall be signed by the chairperson or by the
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majority of a panel of arbitrators. The award shall include
a determination of all the questions submitted to
arbitration by each partys the resolution of which is
necessary to determine the disputey controversys of issSues

t51—-Periodic-poyment—of-future—damanes—shait--be——made
pursuent—-to—taws

t6¥{5) The panel shall conclude the entire proceeding
as expeditiously as possibles

Section 17. Appeals An appeal from the arbitration
award shall be wunder the procedure and for the qround;
permitted under the general arbitration law and applicabile
court rulese

Section 18« Confirmation of awarde {1} A court of
competent jurisdiction may confirm an arbitration award
rendered in this or another state and enter judgment
thereona

{2} The court may modify, corrects vacates or vrefuse
to cenfirm the award as provided by 93-201-7 and 93-201~8.

Section 19« Governing sectionse In an arbitration
proceeding under this chapters the provisions of those
sections shall govern if a conflict arises between those
sections and Title 93y chapter 201l.

Section 20 Notice to commissioner of insurance and
licensing boarde The association shall transmit to the state

commissioner of insurance and the applicable licensina board
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of any respondent party a copy of the demand for arbitration
withia 10 days of filings Fhe-agencies—shati-receive-a—copy
of-the—deciston—of-the—panet-within-to-days-of--trensmission
of--the--deciston-—to-——the-—peortiess THE_ ASSOCIATION SHALL
JIBANSYIT A COPY QF _THE DQECISION QF JHE PANEL TO  THE
COMMISSIONER OF INSURANCE WITHIN 30 DAYS AETER THE DECISION
1% RENDEREDe The reports shall be filed for. informational
purposeses and the making or filing of such a report shall
not of itself be @ around for discipline.

Section 21« Review of arbitration programe. ¥Within 3
years from the effective date of this chapters a joint
legislative committee shall be established to review the
operation and experience of arbitration under this chapter
in  conjunction with the insurance commissionersy the
arbitration advisory committee established under the
insurance codes and other interested personss The committee
shall report recommendations for statutory chanaese if anys
to the entire legislature before the end of the fourth vyear
from the effective date of this chapter.

Section 22. Refusal to insure because of participation
in arbitration program prohibited. A professional liability
insurer may not refuse to offer insurance to a health care
provider or other professional or hospital on the grounds
tnat the health care nrovider or other professional or

fiospital has entered or intends to enter into valid written
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agreenrents with patients or clients or prospective patients
or clients for the arbitration of cases or controversies
arising out of the professional or business relationships
betwean a patient or cliznt and the health care pnrowvider or
otnar professional or hospitale

Seetion—23s——insurance—poticy—to-require——participation
of--+nsured--in——~arbittrationr-prograns—tii-As-a-condition—of
dotng-bhusiness——in-—this--statey——o—prefessionad——+iobitity
+nsurer——shati-—not-offer-a—poticy-of-professional—tiabiiity
tnsursnce-to-sny-—hospital-—untess——the—poticy-—conteins—a
provision—in-the~formand-upon—such—other—conditions—as—the
commissioner-shati—-approver—which-requires——the—insured-—to
offer-—a-—form—-of——arbitretion—agreesent——to——each-potient
treated-or—admitieds

+24——Fhe-commiysioner—sheli-approve—the—formof——poaticy
econditioned——dpon——a—finding-that—the-arbitration-sgreement
offefed-goqether—u+th-the——pfeeedufes-—aﬂd—-other—-deeuments
used-—in——connection——with——any~—srbitration-compty-—with—the
provisions-of-this—chapter-and-rutes-es-may——be-—oromriqated
after-consultotion—with-the-—sdvisory-committees

Section 23« Refusal of treatment prohibiteds No
medical treatwment shall be refused solely because a person
refuszs to sign the arbitration agreement herein provided.
SHOULD ANY COURY OF THIS STATE OR FERERAL COURT FIND THAT
IREAT4ENT DR SERVICES WERE SO REFUSEDe THE PERSUN REEUSED
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JREATAENT OR SERVICES SHALL RECOVER DAMAGES: IF._ ANYs COSTS
OF THc ACTIONs AND REASONABLE ATTORMEY®S FEESa

Section 24« Arbitraticn advisory committeze (1} An
arbitration advisory committee s created within the office
cf commissioner of insurance and shall be appointed by the
commissioner and shall consist of 10 members. One-half of
the advisory committee shatl be broadliy composed of licensed
physicians and other health care providerss licensed
hospital or institutional health care providerss medical
liability insurance carrierss and licensed legal
practitioners. One-half shall be broadly composed of
nongovernmentals nonattorneysy nonhealth care provider and
noninsurance carrier personse The committee may appoint one
or wmore specialized subcommittees with the approval of the
commissionere.

(2) The composition of any subcommittee need not be
restricted to persons who are members of the advisory
committees

{2) Advisory committee members shall serve a 3-year
term without pay or per diem but shall receive actual
expensese Expenses shall be defrayed by the arbitration
administration fund established under this chaptere.

(#) ©Of the members first appointeds Four shall be
appointed for a term of 1 years four for 3 term of 2 yearss

and two for a term of 3 years.
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Section 25« Duties of advisory councile The advisory
committee shall consult with the commissioners health care
providersy hospitalse other professionals, and any
association administering arbitration proceedings and shall:

{1) provide policy input;

{2) review operation to suggest periodic changes;

{3) suggest criteria for arbitrator candidates;

{4) generate a pool of candidates and provide initial
screening in cooperation with the arbitration association;

{5) develop uniform model arbitration consent forase
informational brochuresys and letters for office and hospital
use which shall be subject to approval by the comeissioner;
and

{6) cooperate with insurers and health care providers
as a technical resource for development of loss control and
patient service systems.

Section 26e Arbitration administration funde (1) There
is created within the office of commissioner of insurance an
arbitration administration fund which shall be annually
funded by order of the commissioner in such amount as shall
be sutficient to defray the actual expenses of the advisory
committee and the administrative expense of the projected
number or arbitration proceedings for that yeare

{2) The administrative exnense shall include the

anount which would otherwise be payable by a claimant as a
‘e
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party to a proceeding together with the costs of
arbitratorse

{3) The administrativs expense may alsc include 3
provision for a consulting contract with the American
arbitration association or similar agency for a limited and
reasonable amount of technical and organizational advice and
consultation in the iwmplementation of this chaptere

{4) Fhe——asdaintrastrotron-of-this-ect-sheit-be-funded—by
an—sppropriation—fres—the-generst-funds FOR THE PRIVILEGE OF
DOING DBUSINESS JIN THIS STAYE EVERY _ INSURER = OFEERING
PROFESSIONAL ~ LIABILITY  INSURANCE  SHALL REMIT 10 THE
ARBITRATION ADMINISTRATION FUND SUCH AMOUNTS AS OESIGHNATED
BY JHE INSURANCE COMMISSIONER PURSUANT T0 THIS SECTIONe THE
COMMISSIONER SHALL ALLOCATE = A PROJECTED COST _ AMONG
PROUCESSIONAL  LIABILITY ~ INSURERS ON A PRQRAJA DASIS
ACCORDING T PREMIUN YOLUME AND SUCH OTHER RELEVANY FACIQRS
AS TH:z LOMMISSIONER MAY DESIGNATE ©Y BULEe

Section 27« Rules. The commissioner may bpromulgate
rulas after consultation with the advisory committee to
implement this chapter. The rules shall be consistent with
the r?quirenent; of tne chaptere

Section 28. Forms. The commissioners after
consultation with the advisory committees shall also approve
r2commended model forms of acreement and exnlanatery

brochures and materials ror use by health care providerss
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other oprofessionalsy and hospitalss The forms shall include
a provision for affirmative option for arbitration by the
patient or clienty revocations and such other conditions for
arbitration aareements as provided in this chapteres

Section—30s——-Hospital-—staff——participationy——+{tHy—Aa-na
eondieron-of-approvat—of-the—poticy-formunder—this-chontery
a—tirabiitty-potiey-issued-to-—n-hospitat-shatti-——require—-that
ati--hospital——personnel-—are——pound——by-—the—+terms——of—the
mosprtatts-aqreement—to-orbitrates

t23—--Fhe—commivssioner—shedi—require—that—the-—3iabitiey
Asurer ~——-and-—--the-——insured-—-—hospitai--have——accompiished
substential—poreicipation—in—orbitretion—by-the——independent
hospitel--staff-—of——a-—hospitetsr——Substentiet-participation
shaii-be-considered-estabtished—if-—within—-1-—year——of-—the
effective-—dote——af-—the—approvat-of-the-form—of-a—tiabitity
potieyy-—a——particoter———insured———hospitat-—-has-——achieved
+ndepensgnt--hospita+-steff—paft%c+pat+oﬂ—eeeountinq-for-!Sl
of-petient-treatment—ar—adwissionst—in-the-second—yeor-—85%
af--sgen-—treatment-or—adaissionst-and-in—the—third-year-96%
of-such-treotment-or—adrisaionsy

t3 ¥——Fhe-—commissioner-—shett——atso——Ffind-——that-—-the
+iabitity-—insurer--and-—the——insured-hospitety—where—+t-hes
seeufed—an-aqfeement-of—iqdependent-steFf—to—ofbétfetev—-has
rnetuded——in--sweh—-aaresments—a-provision-that-participation

by-independent—hospitet-steff-who—agree-shati-continte-—from
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yeosr—-to--year—-—untess——the——insured-hospitat-is—notified-in
writing-to-the—contrary-within-38-days—of-the—ctose-—of-~-the
yesr——and-theat—any—independent—hespitat-staff—withdrowat-may
pe-srespective—oniys

Sectton—3tv——Review-of-poticy—forms—and-premiom—-ratesy
{ty-—nithin-3-—years-after—-the-approval-of-poticy—forms—under
enis—chaptery-the-—commissioner——shali--require-—a—-comptete
revien——of-——experiente——under——the-—forms-approved-inetuding
experience——of-—every--titabitity-—tnsurer--participating—-in
arbitrationv-if-oppropriate—ond-werronted-by—experiencey—the
comnissioner-—sheati—order——g--refund-—of-—premiums—peaid-by
pearticipating—insureds-or-ea-prospective—veductionof--ratess

£23--Fhe—commissioner—shali-—st-the-sane-time-review—the
experience—ond-rate-fitings—of-heatth-care-and-hoespitat-core
corporations-——or—--other——insdrers-—providing -heattir--care
senefirts—by-contracty—end-such-review-shati-require-that—the
premrum-rates-charqged-er—to-be—charqed-dy-such—--corporations
or--insurers--adequatety——refiect-any-savings—resultina-from
the-——sperastion——ef--arbitratton——dnder——this-——chapter———or
otherwnises

jection 29« Severabilitye If a part of this act is
invaliae all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its aocolicationss the part remains in effect

in a¥l wvalid a=applications that are severable from the
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HUMUSE BILL ND. 374
INTRODUCED BY KAMIREZs PORTEHe

FAGGs MOUREs CONROYs JOHNSTON

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING VOLUNTARY,
CUNTRACTUAL ARBITRATION OF OISPUTES ARISING FROM TNJURY OR
OEATH CAUSED BY PROFESSIONAL NEGLIGENCE OF A HEALTH CARE
PKOVIJER OK OTHER PROFESSIONAL OR HOSPITAL AND PROVIDING FDR
A “p2SITIVE CPTION® ON THE PART OF THE PATIENT OR CL1ENTs
WHEREBY THE PATIENT Ox CLIENT MAY SUBSEQUENTLY WITHORAW FROM

THE ALKLEMENT.™

o€ IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:Z

Section le Applications The provisions of this chapter
are arzlicable to the arbitration of a disputes controversys
ar issue arising out of or resultinag from injury to or the
death of a rperson caused by an errors omissiony or
neclience in the performance of profassional services by a
healtn care provider or other professionalss hospitals or
their zgent ar based on a «claimed performance of such
services without consents in breach of warrantye or in
violation of contracte

jection 2e Definitionse As usad in this chapters the
following d2finitions aoply:

{1y *Association®™ means the American arbitration
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association or other entity organized to arbitrate disputes
pursuant to tnis chaptere

{z} “Health cara provider® means any persons
corporations facilitys or institution of a governmental unit
aof the state of Montana duly licensed by the state of
hontana to provid=2 health cares including but not limited to
physicianse osteopathsy registered nursese licensed
practical nursesy dentistse optometristse podiatristsy and
cnironractorses as defined by the statutes of the state of
Montanas

(3) “Hospital™ means a persons partnerships or
corporation lawfully engaged in the operation of a hospitals
clinice health maintenance organizations sanitariumsy
hospital-related facilitys or long—term care facilitys as
defined by the statutes of the state of Montana.

(4) ®»other professionals® means attorneyss certified
public accountantsy public accountantsey architectsy
veterinarianss pharmacistss and prefessional enqgineerss duly
Ticansed or otherwise 12qally authorized within the state of
Montana to render their professional servicess

Section 3. Arbitration agreement between npatient GR
LLIENT and health care provider or professionale (1} A
person who receives professional services from a health care
provider or professional services from other professionals

maye if offerede execute an acreement o arbitrate a
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disputes controversys or issue arising out of health care or
treatsent by a health care provider who is not an employes
of a hospital or the providinc of professional services by
other professionaisey whichever the case may be. JIHE
AGREEMENT MAY NOT BE OFFERED TO THE PAYIENT OR CLIENT BY THE
HEALTd [ARE PRONIDER DR PROFESSIONAL BEFORE THE LOMPLETION
OF __ToE INITIAL DAY®S TREATMENT OR SERVICE BUT MAY BE MADE
EEFECTIVE FRUM THE TIME OF THE INITIAL YREATMENI OR_SERVICE.

{2} IHE AGREEMENT TO ARBITRATE SHALL PROVIDE THAY TS
EXECUTION IS NOT A PREREQUISITE 1D ANY PROFESSIONAL
SEBYILESe The agreement shall provide that the person
receiving health care treatment or other gprofessional
services or his legal representative may revoke the
agreement within 68 920 days after executions REYOCATION
SHALL BE_MADE by notifying the health care provider or other
professional in writing. Such-written-netice—mey—be—given—by
a-quardisn-or—parent-of-the-patient-or-ctient—if—the-patient
or—ctient——+3--incapacitated--or-—a--minerv--A~—-heattn——care
provider——or—other-professionsi-may-not-revoke—the—sgreement
after-+ts-executions

[3) An agreement under this section shall expire 1
year after its execution EEFELTIYE DATE and may pe renewed
by exzscution of a new agreemente. Any rights and oblications
accruinag under an aqreement are not extinguished because of

the expirations
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{4} An agreement under this section shall contain the
following provision as the first article of the agreements
which shall be expressed in the following lanquage: "It is
understood that any dispute as to professional liabilitys
that is as to whether any professional services rendered
under this agreement were unnecessary or unauthorized or
wara imporoperlys nealigentlys, or incompetently rendereds
will be determined by submission to arbitration as provided
by Montana law and not by a lawsuit or resort to court
process except as Montana law provides for judicial review
or enforcement of arbitration proceedingse Both parties to
tnis contracts by entering inte ity are givina up their
constitutional right to have any such disoute decided in a
court of law before a jury and instead are acceoting the use
of arbitration.®

(%) The agreement shall contain the followinag
provision in at least 10-point bold red type immediately
above the space for signature of the parties: "NOTICE: YOU
ARE_ NOT REQUIRED TO SIGN THIS = CONTRACT TG  RECEIVE
PROFESSIONAL SERVICESe BY SIGNING THIS CONTRACT YOU ARE
AGREEING TO HAVE ANY 1ISSUE OF PROFESSIONAL MALPRACTICE
CECIDED BY NEUTRAL ARBITRATIDN AND YOU ARE GIVING UP YOUR
RIGHT T A JURY OR COURT TRIAL. SEE ARTICLE 1 OF THIS

CUNTRACT. THIS AGREEMENT YO ARBITRATE MAY BE REVOKED WITHIN

©8 30 DAYS AFTER EXECUTION BY NOTIFICATION IN WRITINGe™
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[6) Such an agreement is not 3 contract of adhesion or
unconscicnable or otherwise improper when it complies with
subsections {2}y (4#}s and {5} of this sectiong _BUY JHE
AGREE#ENT IS VOID JF SERVECES ARE CONDITIONED UPUN ENTERING
INTO AN _AGREEMENT COVERED BY THIS A(7.

{7) An aqreement to arbitrate which includes the
provisions of this section shall be presumed valid.

Section 4e Arbitration agreement between patient and
hospitals (1) A person who receives health care in a
hospital mays IF _OFFEREDs execute an agreement to arbitrate
a disputey controversys Or issue arising out of health care
or trzatment rendered by the hospitale IHE AGREEMENT MAY HNOT
SE _OCEERED __TO THE PATIENT QR CLIENY §Y THE HOSPITAL UNTIE
IHE_DAY OF DISMISSAL ERDM THE INITIAL HOSPITALIZATION —BUT
MAY B: MADE EFFECTIVE FROM THE TIME DF ADMISSIONe

(2) IHE__AGREFMENT TO ARBITRATE SHALL PROVIOE THAT IT3
EXECUSION IS5 NOT A PREREQUISIYTE TO HEALTH CARE OR TREATMENT.
The asreement to—arbirtrate shall provide that the person
receiving nealth care or treatment or his 1legal
representatives but not the hospitaly may revoke the
aareenent within 68 920 days after discharge from the
hospitaly REVDCATION SHALL BE MADE by notifying the hospital
in Writinge Such-written-notice-may-be—given—by——a—-querdien
er—-parent—of-the-patient-+f-the-patient-+s-ineapncieated-or

a-minors
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{3) An agreement under this section shall contain the
foilowing Yengquage: "It is understood that any dispute as to
medical liabilitys that is as to whether any medical
sarvices rendered under this agreement were unnecessary or
unpauthorized or were improperlys negligently, or
incompetently rendereds will be determined by submission to
arbitration as provided by Montana law and not by a lawsuit
or resort to court process except as Montana law provides
for Jjudicial review or enforcement of arbitration
proceadings. Both parties to this contracts by entering into
ity are giving up their constitutional richt to have any
such dispute decided in a court of law before a jury and
instead are accepting the use of arbitratione.®

{(4) The agreement shall contain the following
provision in at least 10-point bold red type immediately
above the space for signature of the parties: “NOTICET YQU
ARE_NOT REQUIRED JO SIGN THIS CONYRACT YO RECEIVE HEALTH
CARE JR_TREATMENTe BY SIGNING THIS CONTRACT YOU ARE AGREEING
TO HAVE ANY ISSUE OF MEDICAL MALPRACTICE DECIDED 3Y NEUTRAL
ARBITKATION AND YOU ARE GIVING UP YOUR RIGHT TN A JURY OR
COURT TRIALe SEE ARTICLE 1 OF THIS CONTRACT. THIS AGREEMENT
TO AKBITRATE MAY BE REVOKED WITHIN 68 920 DAYS AFTER
DISCAARGE BY NOTIFICATION IN WRITING™

{5) Such an aagreement is not a contract of adhesion or

unconscionable or otherwise improper when it complies with
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subserctions (2)s (3)s and (4) of this sectionsg__BUT__THE
AGREEMENT XS V0ID IFf SERYICES ARE CONDITIQNED UPON ENTERING
INTO AN _AGREEMENT COVERED BY THIS ACT.

(6) Notwithstanding %the continuing existence of a
naaltn care provider-nstient arbitration agreemente all
surqical and medical procedures performed by a participating
healtn care provider in a hospital shall be covered by the
teras and conditions aonlicable to the agreement between the
patient and the hospital. Treatment in the health care
provider*s office subsequent to discharge from sucﬁ
institution will be qoverned by the terms of any existing
health care provider—patient arbitration aareementa

{7} Each admission to a hospital shall be treated as
separate and distinct for the purposes of an agreement to
arbitratey but a person receiving outpatient care may
execute an agreement with the hospital which provides for
continuation of the agreement for a specific or continuino
program of health care or treatment under the provisions of
[section 3]

{2} An agreement to arbitrate wnich includes the
provisions of this section shall be presumed valids.

Section S5« Rights of partiess (1) In a proceeding
oursuant torthis chapter:

{2} the parties may be represented by counsels be

neardy present evidence material to the controversys and
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cross—examine any witnesss;

{b) the prevailing standard of dutys practices or care
applicable in a civil action shall be the standarcd applied
in the arbitratione

(2) A party may appear without counsel and shall be
advised of such rignt and the right to retain counsel in a
manner calculated to inform the person of the nature of and
tne complexity of a proceeding by a simple concise form to
be gistributed by the association administering the
arbitratione

Section 6. Costs of proceeding —— initial selection of
arbitrotors. (1) The association shall administer a
proceading without charge to the ctaimante The
asdainrstrative-expense—shatt-be-$206-per—perty-per--case-—or
as—-may-be-agreed-between—the-parties—and—the-association—or
as-may-be-appreoved-by—the—commizsioner-of—Fnstrance-pursuant
ta-tawv—Fhe—administrative-costs—on—secount——sf—e——ctainant
sne++-—be-—deffeyed—-bf——thg—ofb+tfation—ﬂdm+n+stfet+en-§und
eateblished-under—the—+naurance—code-or—shati—be-provided-by
the-respondent—poartiess ADMINISTRATIVE COSTS UN ACCOUNT OF A
LLAIMANT SHALL BE _PROYIDED BY THE RESPONDENT PARTIESs

(2} An arbitration under this chapter shall be heard
by a opanel of three arbitrators. One shall be an attorney
who snall be the chairperson and shail have jurisdiction

over prehearing procedures; one shall be a professional from
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the respondent®s professiony preferably but not necessarily
from the respondent*s soeciality under consideration; and
the third shall pe a person who is neither a professional
nor a representative of a hospital or of an iasurance
company. Where a case involves a hospital onlys a hospital
administrator may be substituted for a professionals

(3) Except as otharwise provided in subsection (6)y
arbitrator <candidates shall be selected pursuant to the
rules and procedures of the éssociation from 2 pool of
candidates generated by the association. The rules and
procedures of the asseciation pertaining to selection of
arbitrators under this chapter shall require that 1he
association send simultansously to each eof-—the———three
eotegories——a-}ist-of-tandidates—together-with-s—brief PARIY
A_LIST _OF _CANDIDATES IN €ACH OF THE THREE CATEGORIES
JOGETSER _ WIIH A BRIEF biographical statement on each
candidates. A party may strike from the list any name which
is unacceptable 3nd shall number the remaining names in
orgzr of nreferences When the lists are returned to the
associations they shall be compared and the first mutually
agreed-upon candidate in each cateqory shall be invited to
SErves

(4) When no mutualty agreed-upon arbitrator is
selected for any ca£enory: a seccend list of that category

shall te sent pursuant to subsection (3).
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() 1f a complete panel is not selected by mutual
ajreenent of the parties pursuant to subsections (3) and
(4)+ tnen under the anplicable rules and orocedures of the
associationy the association shall appoint the remainder of
the onanel on whom agreement has not been reached by the
partizase The appointment by the association shall be subject
to challenge by any party for causes which challenge may
allege facts to establish that wunusual cosmunity or
professional pressures will unreasonably influence the
abjectivity of the paneliste A request to strike an
arbitrator for cause shall be determined as provided by rule
of thz commissioner of insurance pursuant to lawe

{(6) The parties shall! not be restricted to the
arbitrator candidates submitted for consideration. If altl
parties mutually agree upon a panelist within a designated
categorys the panelist shall be invited to servee

Section 7. Final selection of arbitratorse (1} The
association shall make an initial screening for bias as may
be aporopriate and shall require a candidate for a
particular case to complete 3 current personal disclosure
stateaqent under oatns In addition to other relevant
infornations the statement shall disclose any personal
acquaintance with any of the parties or their counsel and
tne nature of such acquaintancee If the statement reveals

facts ahich suggest the possibility of partialitys the
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association shall communicate those facts to the parties if
the panelist is proposerd by the arbitration association.

{2} Any party may propound reasonable questions to an
arbitrator candidate within 10 days of the receipt of the
candidate's name. Such gquestions shall be propounded through
the associations and the candidate shall resnond to the
association promptly.

{3} A party shall not communicate with a candidate
directly except through the association at any time after
the filing of the demand for arbitration. Any candidate who
is aware of such communication shall immediately notify the
associatione

Section 8. Parties -—- joinder of parties or issuesas
(1) A party to the arbitration agreement wmay demand
arbitration of a claime and the proceeding shall be
instituted as provided by rule of the association and wupon
compliance with [section 6])e

t2~—A-—-minor——chitd——sheit—be—bound-—by--a——written
agreenent—to-arbitrate—disputesy——controversiesy——or——issves
upon-the—exscutton-of-an—aqreement-on—his-behatf-by-a-parent
or——teoat——guardians——Fhe——mimor——chitd-may—mot—suhseguentty
disaffirm-the—aqreenents

+3¥{2) 1In cases involving a common question of law or
facke if separaie arbitration agreements exist between a

plaintiff and a number of defendants or between defendants,
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the disputess controversiessy and issues shall be
consolidated into a single arbitration proceedinge

+44L3) A person whe is not a party to the arbitration
agraerent may join in the arbitration at the request of any
party with all the rights and cobligations of the oriqinal
parties; Each party to an arbitration under this chapter is
considered to be bound by the joinder of a new partye

Section 9. Offer of settlement or demand for
arbitrationes (1) Prior to the institution of 3 proceeding cor
claim by a patient or clienty any offer of reparations and
all communications incidental thereto made in writing to a
patient or <client by a health care provider or other
professional or hospital is privileged and may not be used
by any party to establish the 1liability or measure of
damages attributable to the offerora

{2) Such an offer shall provide that a patient or
client has 30 days to accept or reject the offer or such
lesser period of time as may be necessitated by the
condition of health of the patient or cliente.

(3) After any rejection or the lapse of the applicable
timey any party may demand arbitration where an arbitration
agreement is in effects

{4#} Any such offer to a patient or client shall
include a statement that the patient or client may consult

le2gal counsel before rejecting or accepting the offer.
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{3 In a case where a potential claim is identified by
a health care provider or other professional or hospital
where reparationsy in its judgmentes are not appronriates the
provider mays at its options file a demand for arbitration
which demand shall identify the potential claim and deny
liabilitye

Section 10e Discovery ﬁroceedings- {1} After the
appointment of the panel of arbitratorss the parties to the
arbitration may take deoosgtions and obtain discovery
regarding the subject matter of the arbitration ande to that
endsy use and exercise the same rightss remediess and
procedures and be subject to the same dutiess liabilitiesy
and obligations in the arbitration with respect to the
subject matter thereof as if the subject matter of the
arbitration were pending in a civil action before a district
court cf this states

(2) Discovery shall commence net later than 20 days
after all parties have received a copy of the demand for
arbitration and shall be completed within 6 months.

{(3) A party may be aranted an extension of time to
complete discovery upon a showing that the extension is not
the result of neqglect and that the extension is necassary in
order to avoid substantial prejudice to the rights of the
party.

{4y A party is entitled to disclosure of the name of
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any expert witness who will be called at the arbitration and
may .depose the witnesse

Section lle Method of takina testimony -—— expert
testinonye {l) A proceeding shall be informal and the rules
of evidence shall be as provided wunder the rules of the
association except that +the panel shall adhere to civil
rules of evidence where the failure to do so will result in
substantial prejudice to the rights of a partya.

(2) Testimony shall be taken under oath and a record
of the proceedings shall be made by a tape recordinas Any
partys at that party®*s expenses may have copies of the
recording made or may provide for a written transcript of
tne proceedingse The cost of any transcript ordered by the
panel for its own use shall be considered part of the cost
of tha sroceedingsSe

{3) HWnen expert testimony is usedy it shall be
admitted under the same circumstances as in a civil trial
and be subject to cross-examinatione.

{(4) The party with the burden of establishing a
standard of care and breach thereof shall establish such
standards either by the introduction of expert testimony or
by other competent proof of the standard and the breach
thereofa

{9} The onanel snall accord such weight and orobative

worth t3 expert evidenca as it considers appropriates The
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panel may call a neutral expert on its own motions which
expert witness shall be subject to cross—examination by the
partiese The cost of the expert will be considered a cost of
the proceedings

Section 12. Subpoena power of panel. The panel or its
chairnerson in the arbitration proceeding shall, upon
application by a party to the proceedings and mays upon its
own determinations issue a subpoena requiring a person to
appear and be examined with reference to a matter within the
scope of the proceeding and to produce bookse recordss or
papers pertinent to the proceedinge In case of disobedience
te the subpoenas the chairperson or a majority of the
arbitration panel in the arbitration proceeding may petition
the district court of the county in which the witness
resides or the district court of the county in which the
inouiry is being held to require the attendance and
testimony of the withness and the production of booksy
paperss and documentse. A district court of the states in
case of failure to obey a subpoenar may issus an order
requiring the person to appear and to produce booksy
recordsy and papers and give evidence touching the matter in
questions Failure to obey the order of the court may be
punisned by the court as contempte

Section 13« General powers of the panel. (1) On

application of a party to the arbitrations the panel or its
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chairperson may order the deposition of a witness to be
taken for use as evidence and not for discovery if the
witness cannot be compelled to attend the hearing or if
exceptional circumstances exist making it desirabl=s in the
interest of justice and with due regard to the importance of
presenting the testimony of witnesses orally at the hearings
to atlow the deposition to be takene The deposition shall
De taken in the manner prescribed by law or court rule for
the taking of depositions in civil actions.

{2} In addition to the power of determining the merits
of the arbitrations the ﬁanel may enforce the rightss
remediesy proceduresy dutiess liabilitiess sanctionse and
penalties which may be imposed in like <circumstances in a
civil action by a district court of this statey except the
power to order the arrest or imprisonment of a persons.

{3) For the purpose of enforcing the duty to make
discoveryes to produce evidence and informations including
books and recordss and to produce persons to testify at a
deposition or at a hearing and to impose termses conditionss
conseguencesy liabilitieses sanctionss and penalties upon a
party for violation of dutys a “party™ means every affiliate
of the party as defined in this section and the files,
bookss and records of an affiliate shall be considered to be
in the possession and control ofs and capable of production

bys tne partye
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{4} As wused in this sectiony “affiliate® of the party
to the arbitration means a party or person for whose
inmediate benefit the action or proceeding is orosecuted or
defended or an officersy directore superintendentsy member,
agenty employees or manaqing agent of that party or person.

section l4. Payment of fees and mileages (1} Except
for the parties to the arbitration and their agentss
officarss and employeesy all witnesses appearing pursuant to
subpoena are entitled to receive fees and mileage in the
same amount and under the same circumstances as prescribed
by law for witnesses in civil actions in the district courte.
The fze and mileage of a witness subpoenaed upon the
application of a party to the arbitration shall be paid by
that partye The fee and mileage of a witness subpoenaed
solely upon the determination of the majority of a panel of
arbitraters shall be paid in the manner provided for the
payment of the arbitrator®s expensese

{2} The cost of each arbitrator's fees and excensess
together with any administrative feey msy-—-bes--assessed
eqgarnst——any--party——to-—the--award-or-may-be—2ssessed-among
part+es-in—-sdeh-pronortions-as-—mey——be——determined—in——the
arbitration-—awords SdALL BE ASSESSED AGAINSY THE RESPUNDENT
BARIIES 1IN SUCH PROPQRATINN _AS MAY BE DEIERMINED 8Y. IHE
ARBIIRATORS IN THE ARBITRATION AWARDe

section 15« Comparative faulte (1) The oanel shall
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deternine the degree to which each respondent party was at
fault for the total damages accruing to any party to the
arbitrationy considering all sources of damage involving
parties to the arbitration but excluding the damages
attrioutable to persons not parties to the arbitration.

(2) The panet shall prepare a schedule of
contributions according to the relative fault of each partys
which schedule shall be binding as between those partiesy
but such determination shall not affect a claimant®s right
to recover jointly and severally from al) parties where such
rignt otherwise exists in the laws

Section 16. Awards [(l) A majority of the panel of
arbitrators may grant any relief considered equitable and
juste

(2} The panel may order submission of written briefs
within 30 days after the «close of hearingse In written
briefs each party may summarize the evidence in testiwmony
and may propose a comprehensive award of remedial or
compensatory elementse

{3) The opanel shall render its award and written
opinion within 30 days after the close of the hearing or the
receipt of briefsy if orderede A panel member who disagrees
witnh the majority may write a dissenting opinione

(%) The award of the arbitration proceeding shall be

in writing ang shall be signed by the chairperson or by the
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majority of a panel of arbitratorse The award shall include
a determination of - all the questions submitted to
arbitration by each partys the resolution of which is
necessary to determine the disputes controversys or issue.

1+5¥--Pertodic—peyment—of-future—damages—shaii--be-—made
pursuent-to—teaws

t63(5) The panel shall conclude the entire proceeding
as expeditiously as possiblea

Section 17« Appeale An appeal from the arbitration
award shall be under the procedure and for the grounds
permitted under the general arbitration 1aw and applicabile
court rules.

Section 1Be Confirmation of awarde ({1} A court of
competent jurisdiction may confirm an arbitration award
rendered in this or another state and enter judgment
thereone

(2) The court may modifys correcty vacatey or refuse
to confirm the award as provided by 93-201-7 and 93-201-8a

Section 19. Governing sectionss In an arbitration
proceeding under this chaptery the provisions of those
sections shall govern iif a conflict arises between those
sections and Title 93y chapter 20l.

Section 20. MNotice to commissioner of insurance and
licensing boarde The association shall transmit to the state

commissioner of insurance and the applicable licensing board
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of any respondent party a copy of the demand for arbitration
withia 10 days of filing. Fhe-soenctes—shati-receive-—n—copy
of-the—decision—of-the-panet-within—16-days—of--trensnission
of--the--desision-——to——the-—portiess THE__ASSOCIATION SHALL
IRANSMIYT A COPY OF THE DECISION OF THE. PANEL TO THE
COMMESSIONER OF INSURANCE WITHIN 30 OAYS AFYER THE DECISION
1S _RENDEREDe The reports shall be filed for informational
purposess and the wmaking or filing of such a report shall
nat of itself be a around for discipline.

Section 21l. Review of arbitration programe Hithin 3
years from the effective date of this chapters a joint
legislative committee shall be established to review the
operation and experience of arbitration under this chapter
in conjunction with the insurance commissioners the
arbitration advisory committee established wunder the
insurance codey and other interested personse The committee
shall report recommendations for statutory chanaess if anys
to the 2ntire legislature before the end of the fourtn vyear
from the effective date of this chaptere.

Section 22 Refusal to insure because of participation
in arbitration program prohibitede A professional liability
insurzr may not refuse to offer insurance to a health care
provider or other professional or hospital on the grounds
tnat the nealth care obrovider or other professional or

hospital has entered or intends to enter into valid written
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aqreerents with patients or clients or prospective patients
or clients for the arbitration of cases or controversies
arising out of the professional or business relationships
betwean a patient or client and the health care provider or
other professional or hospitate

Sectiron—23v——-¥insorance—poticy—to-require——perticipetion
ef--insored-—in-—arbitratiromprograns——+{iy-As-a—conditvon—of
dotng-business——in——thia——-statey-—a——professionat——tiab+irty
+nsarze-—sheti--not-offer-a—poticy—of-professional-Firebitity
+nsuranee—to—eny——hospreat-—uniess——the——poticy—contains——a
provision—in—the-formand—upon-such—other—conditions—na—the
commirsioner—sheati-approvey which-requires -the—insured-—to
offer-—a——form—of--arbitration——agreement——to——enchpatient
trented-or-sdmitteds

23— ~Fhe—commiysioner—shatt-approve—the—form-of——poticy
condttioned——upon——a--finding-that—the-arbreration-aqreement
effefed—goqethef-n+th—the—-preeeﬂures-—aﬂd--othef-—doeumeﬂts
used-—in--conmection——with-—sny—-arbitration—compty-with-the
provisions—osf-enis—chapter—anad—rotes—as-may-—be——oromaiqgated
after-constuttation-with-the—advisory-committees

Section 23« Refusal of treatment prohibiteds No
medical treatment shall be refused solely because a person
refus2s to sign the arbitration agreement herein provided.
SHOULL ANY COURY OF THIS STATE QR FEOERAL COURY FIND _THAT
IREATHENT QR __SERVICES WERE S0 REFUSEDs THE PERSON REFUSED
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IReATSENT QR SERVICES SHALL ReCOVER DAMAGESs 1€  ANYs (DSTS
OF THe ACTIONs AND REASONABLE ATTORNEY'S FEES.

Section 24« Arbitration advisory committec. {1} An
arbitration advisory committee is created within the office
of commissioner of insurance and shall be appointed by the
commissioner and shall consist of 10 members. One-half of
the advisory committee shall be broadly composed of licensed
piysicians and other health care providerss licensed
hospital or institutional health care providersy medical
liability insurance carrierss and licensed legal
practitionerse Une-half shall be broadly composed of
nongovernmentals nonattorneys nonhealth care provider and
noninsurance carrier persons. The committee may appoint one
or wmore specialized subcommittees with the approval of the
commissionere

(2} The composition of any subcommittee need not be
restricted to persons whe are members of the advisory
committees

{3} Advisory committee members shall serve a 3-year
term without pay or per diem but shall receive actual
expenses. Expenses shal? be defrayved by the arbitration
administration fund established under this chapters

(4) Of the members first appointeds four shall be
appointed for a term of 1 years four for a term of 2 vyears,

and two for a term of 3 years.
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Section 25. Duties of advisory councile The advisory
committee shall consult with the commissionery health care
providersy hospitalse other professionalsy and any
association administering arbitration proceedings and shall:

{1} provide policy input;

{2) review operation to suagest periodic channes;

(3} suggest criteria for arbitrator candidates;

(#) 9generate a pool of candidates and provide initial
screening in cooperation with the arbitration association;

(5) develop uniform model arbitration consent formsye
informational brochuress and letters for office and hospital
use which shall be subject to approval by the commissioner;
and

{6) cooperate with insurers and health care providers
as a technical resource for development of loss control and
patient service systems.

Section 26« Arbitration administration fund. {1} There
is created within the office of commissioner of insurance an
arbitration administration fund which shall be annually
funded by order of the commissioner in such amount as shall
be sufficient to defray the actual expenses of the advisory
committee and the administrative expense of the orojected
number or arbitration proceedings for that yeare.

{2y The administrative expense shall include the

amount which would otherwise be payable by a claimant as a
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party to a procaeding together with the costs of
arbitratorse

(3) The administrative expense may also incliude a
provision for a consulting contract with the American
arbitration association or similar agency for a limited and
reasonable amount of technical and organizational advice and
consultaticon in the inplementation of this chapter.

{4} Fhe-—admintstration-of-this-act-shali-be—funded-hy
an—appropriation—from-the—gqenersl—funds FOR THE PRIVILEGE OF
DOING_ BJSINESS IN THIS STATE EVERY  INSURER OFFERING
BPROFESSIONAL ~ LIABILITY  INSURANCE  SHALL REMIT YO THE
ARBITRATION ADMINISTRATION FUND SUCH AMOUNTS _AS DESIGNATED
BY _THE INSURANCE COMMISSIONER PURSUANT TO THIS SECTIONe JHE
COMMISSIONER SHALL ALLOCATE A PROJECTED. . COST  AMONS
PROCESSIONAL  LIABILITY _ INSURERS ON A PRO_RATA BASIS
ACCORDING TO PREMIUM YOLUME AND SUCH OTHER RELEYAWT FALTORS
AS THc LOMMISSIONER MAY DESIGNATE BY RULE.

Section 27« Rules. The commissioner may promulgate
rules after consultation with the advisory committee to
implement this chaptere The rules shall be consistent with
the requirements of the chaptere

Section 28« Forms. The commissionersy after
consultation with the advisory committeey \shall aiso approve
racemzended rodel forms of agreement and exnlanatory

brochures and materials for use by health care providerse
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other oprofessionalss and hospitals. The forms shall incliude
a provision for affirmative option for arbitration by the
patient or clients revocations and such other conditions for
arbitration aareements as provided in this chaptere
Section—38v——Haspitat-—steff-—participations—-{iHy—as-a
condition-of-aporovat—of-the—poticy-—form-under—this-chaptery
a-tiab+ Hety-poticy-issued—to-a—hospiteat-sheti-—require——that
ati-—hospital——personnel—are—toond——by—-the——terms——of—the
hessitatrs—aqreement—to-orbirtrates
t23—-Fhe-commtsstoner—sheti-require—that-the——tiobiiity
nsgrer ———and-——the---insured-——hospitet-—have—-accompi+shed
asubstantiat-participation-in—arbitration-by—-the-—tndependent
hoespirtal--staff-—of-——s-—hospitets—-Substentiat-sarticipation
shatl-be—constdered-established—+f——within——it—year——of-—the
effective——date-—af--the-approvet-of-the—form—of-—a—+iabitity
policyy-—a-—partieviar———insured--—hospitat———has-——achieved
+ndepenagnt--hospita#—&teff—paft+e+pet+oﬂ-oeeountiﬂq-for—?Si
ef-petivnt-trentment-or-adrissionst—itn—the—second-—yeor——85%
of--sHen——treatment-or-admiasionst—and-in—the—third-year—96%
of-sush-treatment—or—adnissionsy
t3}--Fhe-—commissioner-—shati-—atso—-—find-——that-—--the
}+abitity-—insorer——and-—the-—insured—hospitaty-where-+t—heos
secured-an—agreement-of-indenendent-staff-to-arbitrater——hnas
inectuded——im-—such—aqreements-a-prevision-that-participation

by-tndensendent-hospitat-ataff-who-nqres-—shati-conttrve-—Fromn
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yrar—-to—-yrar—-untess——the——insured-hosprtat-rs-notified—in
writing-to—the-contrary-within-38-daysof-the—ctose——of-—the
year--and-that-any—indesendant—hospitai-staff-withdrawel-may
be-srasnective—ontys

Section—-3tv—Revien—of-pottey-forms-and-premium—-rateaw
tiy-——wirehtn-3-yenars-after-the-approval-of-poticy-—forms—under
this—ehaptery-the-——commissroner——shalri--require-—a——comptete
review——of-—experience—-under-—-the——forms-approved-inctuding
experience-—of-—every--tiabitity——insdrer--participating——in
arbitrotions—-if-oppropriste—and-werrented-by-experiencey—the
commissioner——shali—order——a-—refund-—of-——premiums——poid-by
participating—insureds—or-a-prespective-reduction—of--ratess

{+2--Fhe—commiassioner—shati—at-the-same—time-reviewn—the
experience—and-roate—fitings-of-heatth-care—and—heospital—core
corporations-——or—-—other——insurers——providing —heatth-—care
senefits-by-contracty-ond-such-review-shati-require-that—the
premtum-rates—charqged-or—to-be—charqed-by-such—-corporations
or—-insyrers-—adequatety-—reflect-ony-savings—resusdting—Ffrom
the-—speratiton-—of——arbrerattron-—under—-this-——-chanter—-or
otherytsew

section 29 Severabilitye If a part of this act is
invalidy all walid parts that are severable from the invalid
part remain in effecte 1If a part of this act is invalid in
one or more of its aoplicationse the part remains in effect

in 311 walid apolications that are severable from the
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1

invalid applicationsa
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