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1 BILL WO. ..3.5.2 1 {(b) a dependent of a deceased victim; or

2 INTBODUCED BY , 2 {c) an authorized persom acting on behalf of any of

3 3 thesn,

4 4 BILL FGR AN ACT ENTITLED: AN ACT T ESTABLISH A 4 {2) *"Collateral source® means a source of benefits or

5 STATE-FINAWNCED PROGEAM OF COMPENSATION T0 PERSONS WHO SUFFEE 5 advantages for economic 1loss cotherwise compensable under

6 BODILY INJURY AND TO DEPENDENTS OF THCSE WHO ABRE KILLED BY ] this act vhich the victim or claimant has received or which

7 CRBIMINALLY IRJURIOUS <CONDUCT OR 1IN ATTENPTS TO PREVENT 7 is readily available to him from:

8 CRININAL <CONDUCT OR APPREHEND CRIMINALS; AND TO APPROPRIATE 8 {a) the offender;

9 MONEY THEREFOR.™ 9 (b) the government of the United States or amy agency
10 10 thereof, a state or any of its political subdivisions, or an
11 BRE IT ERACTED BY THE LEGISLATURE OF THE STATE CF MONTANA: 1 instrumentality of two or =more states, unless the law
12 Section 1. Short title. This act may be cited as "The 12 providing for the benefits or advantages makes theas excess
13 Crime Victims Compensation Act of Montana®, 13 or secondary to benefits urder this act;

14 Secticn 2, Legislative purpose and intent. It is the T4 {c) social security, medicare, medicaid, and welfare;

15 intent of the legislature of this state to provide a method 15 (d) workers' compensation;

16 of compensating and assisting those persons within the state 16 {e) wage continuation programs of any employer;

17 vho are innocent victims of criminal acts and who suffer 17 (f) proceeds of a contract of insurance payable tc the

18 bodily injury or death., To this end, it is the legislature's 18 victis for loss which he sustained because of the criminally
19 intention to provide compensation for injuries suffered as a 19 injurious conduct, except proceeds fros a private life
290 direct result of the criainal acts of other persomns. 20 insurance contract if the victia has paid all or a pertion
21 Section 3. Definitions. As used in this act, the 21 cf premiums for the insurance policj: cr
22 following definitions apply: 22 {g) a contract, including an insurance contract,
23 {t) ®Claimant" w=means any of the followirng claiaing 23 previding hospital and other health care services or
24 cowpensation under this act: 24 benefits for disakility. Any such contract in this state may
25 fa) a victis; 25 not provide that benefits under this act shall be a
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substitaete for benefits usder the contract or that the
contract is a secondary source of benefits and benefits
under tbis act are a primary source.

{3) "Criminally injurious conduct™ ameans conduct that:

{a) occurs or is attespted in this staté:

(bt} results in bodily injury or death; and

{c) is punishable by fine, impriscnment, or death or
would be so punishable but for the fact that the person
engaging in the conduct lacked capacity toc comamit the crime
under the laws of this state. Criminally imjuricns conduct
does not include conduct arising out of the ownership,
maintenance, or use of a wmotor vehicle except when
criminally intended to cause bodily injury or death.

{4} "Dependent" means a matural person who is
recognized under the lavy of this state to be wholly or
partially dependent upon the victiam for care or support and
includes a child of the victim conceived before the victim's
death but born after the wvictim's death, including a child
that is conceived as a result of the criminally injuriocus
conduct.

{5) "piwvisicn™ nmeans the division of workers?
coepensation provided for in B2A~-1004.

(6) ®victis™ means a person who suffers bodily injury
or death as a result of:

fa} criminally injaricus conduct;
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{b} the good faith effort of any person to Erevent
criminally injuricus conduct; or

{c) the good faith effort of any person to apprehend a
person reasonably suspected of engaging inm criminally
injuricus conduct.

Section 4. Award of compensation., The divisicn shall
award compensation benefits under this act if satisfied by a
preponderance cof the evidence that the reguiresents for
conpensation have been met.

Section 5. Powers and duties of the division. (1) The
division shalls

fa) adopt rules to implement this act;

{by prescribe forms for applications for compensation;

tc) deteramine all wmatter relating to claims for
compensation; and

{d) publicize widely the availability of compensation
and information regarding the filing of claias therefor. The
division shall work with law enforcesent agencies in order
tc forsalate plans and procedures for the distribution and
comaunication of informatien to vwictims concerning their
eligibility for benefits under this act.

{2) 7The division =ay:

{a) request and obtain frce prosecuting attorneys and

law enforcement officers investigaticns and data to enable

the division to determine whether and the extent to which a
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claimant qualifies for compensation. A statute providing
confidentiality for a claimant’s or victis's juvenile court
records does not apply to proceedings under this act.

(b} subpoena witnesses and other prospective evidence,
administer ocaths or affirmatioms, copduct hearings, and
receive relevant, nonprivileged evidence; and

(¢} take notice of Jjudicially cognizable facts and
general, technical, and scientific facts within 1its
specialized knowledge.

Section 6. Application fer compensation — awards —
limitations on awards. (1) An applicant for an awvard of
compensation may apply im writing im a form that cc¢nforas
substantially to that prescribed by the division.

{2} Compensation may not be awarded snless the claia
is filed with the division within 1 year after the day the
criminally injurious conduct occurred causing the injury or
death upon which the claiwm is based. The time for £filing a
claim may be extended by the divisicn fcr good cause shown.

{3} Compensation may not be awarded to a claimant who
is the offender or an accomplice of the offender or to any
claimant if the award would unjustly benefit the offender or
accomplice. OUnless the division determines that the
interests of justice otherwise require in a particular case,
compensation ®ay not be awarded to the spouse cf or a persoan

living in the same household with the offender cr his
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accomplice or to the parent, child, brother, or sister of
the offender cr his accomplice.

(4) Compensation aay not be avarded unless the
criminally injuricus conduct resunlting in dinjury or Adeath
wvas reported to a lav enforcement officer within 72 hours
after its coccurrence or the divisiop finds there was good
cause for the failure to report withinm that tise.

t5) In order to bhe entitled tc benefits under this
act, a claiaant must fully cooperate vith all law
enforceaent agencies and prosecuting attorneys im the
apprehension and prosecution of the offender causing the
c¢riminally injurious conduct. The division, upon finding
that the claimant or victim has not fully cooperated with
apfpropriate law enforcement agencies or prosecuting
attorneys, may deay or reccoamsider and reduce an award of
cospensation,

{6} Compensation otherwise payable to a claimant shall
be reduced or denied to the extent the compensation berefits
payable aré cr can be recocuped from collateral sources.

{7) Persons serving a sentence of impriscoment or
residing in any other public institution which prevides for
the m®maintenance of such person are not entitled to the
benefits of this act.

Section 7. Hearings and informal disposition before

the division, The division wmay hold informal hearings in

-6



- &

@

10
11
12
13
10
15
16
17
18
19
20
21
22
23
24

25

LC 0905,01

order to make determinations regarding the cospensakility of
a claim. At such hearings, the division wmsay subpoena
vitnesses and documents as set forth in 82-4220. Hearings
held under this subsection are not considered contested case
bearings under the Montana Administrative étocedure Act.
However, the diwision shall adopt rules regardimg its
informal hearing procedures.

Section 8. Evidence of condition. (1) There is no
privilege, except privileges arising from the
attorpey—client relationship, as to cossunications or
records relevant to an issue of the physical, le;tal, or
emotional condition of the claimant or victia in a
proceeding under this act in which that conditicn is an
element,

(2) If the mental, physical, or emotional condition of
a victim or claimant is material to a claim, the division
may order the victim or claimant to subweit from time to time
to a aeatal or physical examination by a physician cr
psychologist, or may order an autopsy of a deceased victie.
The division shall pay for such examination. The order shall
specify the time, place, maanner, conditions, and scope of
the examipation or autopsy and the person by whom it is to
be wmade and shall reguire the person to file with the
divisionr a detailed written report of the exasination or

autopsy. The report shall set out his findirgs, including
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results of all tests made, diagnoses, preognoses, and other
conclusions and reports of earlier examinations of the same
conditions. On request of the perscn examined, the division
shall furnish him a copy of the report. If the victim is
deceased, the division, on reguest, shall furnisbh the
claimant a copy of the report.

{3} The division nay require the claimant to
supplement the application with any reasonably available
medical or psychological reports relatinrg to the injury for
which compensation is claimed.

Section 9. Enforcement of division’s crders. If a
person refuses to comply vith an order of the division or
asserts a privilege, except privileges arising froe the
attorney—client relationshipg, to withhold or suppress
evidence relevant to a claim, the division may make anmy Jjust
order, including denial of the clais.

Section 10. Avard and payseant of ccupemsation. (1) Aanm
award say be made whether or not any person is prosecuted or
convicted, Proof of conviction of a perscn whose acts give
rise to a claim is conclusive evidence that the crime was
conpitted unless an application for rehearing, an appeal of
the conviction, or certiorari is perding or a rehearing or
new trial has been ordered.

{2) The division may suspend the proceedings pending

disposition of a crisinal prosecuticn that has been
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comeenced or is imminent and wmay make a tentative award
under [section 14].

Sectior 11, Subrogation. (1) If a claimant seeks
cospensation under this act and compensation is awarded, the
divisicn is entitled to full sobrogation againmst a Jjudgment
or recovery received by the claimant against the cffender
for all compensation paid upder this act. The divisiocn's
right of subrogation shall be a first lien on the Jjudgment
or recovery. If the claimant does not imstitute the action
against the offender within 1 year from the date the
crimipally injurious conduct occurred, the division may
institute the action in the name of the claimant or the
claimant’s personal representative.

{2y 1If the claimant institutes the action, the
division shall pay a proportiomal share of costs and
attorneys* fees if it recovers under 1its subrogation
interest.

{3) If the division institutes the action in the name
of the claimant or the claimant's personal representative
and the recovery is in excess of the amount of compensation
paid to the claimant and costs incurred by the divisicn in
pursuit of the action, the excess shall be paid to the
claimant.

(4) If a Jjudgment or recovery includes both demages

for bodily injury or death for which the division bhas paid
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compensation wunder this act and damages for which the
division has not paid compensation, then the division's
subrogation interest shall apply opnly toc that propcerxtion of
the judgment or recovery for which it has paid compensaticn.
In a civil action in a court of this state arising cut of
criminally injurious conduct, the judge, on timely mction,
shall direct the jury to return a special verdict indicating
separately the amounts of the various itess of damages
awarded. A claisant may not sake recoveries against the
offender in such a way as to avoid and preclude the division
from receiving its proper subrogation share as provided in
this section. The division shall release its lien fprcvided
for in sabsection (1) above upon receipt of its subrogation
share.

Section 12. <Compensaticn benefits. (1) A claimant is
entitled to weekly compensation benefits when the claimant
has a total actual loss of wages due to injury as a result
of c¢riminally dinjurious conduct. During the time the
claimant geeks such weekly benefits, the claisant, as a
result of such injury, must have no reasonable prospect of
being regularly esployed in the normal laber market, The
veekly benefit amount is 66 2/3% of the wvages received at
the time of the criminally injurious ccnduct, subject to a
zaximue of $125. Weekly coapensation payments shall be mnade

at the end of each 2-week period. Wo weeskly compensation
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payments may be paid for the first week after the criminally
injurious ccnduct occurred, but if total actwal 1lcss of
wages continues for 1 week, weekly coampensation payments
shall be paid from the date the wage 1loss began. WHeekly
compensation payments shall continue until th; claimant has
a reascpable prospect of being regularly esployed ip the
normal labor market.

{2) The claimant is entitled to be reimbursed for
reasonable services by a physician or surgeon, reascnable
hospital services and medicines, and such other treatament as
may be approved by the division for the imjuries suffered
due to criminally injuricus conduct.

{3) {a)} The dependents of a victis who is killed as a
result of crisipally injurious conduct are entitled tc
receive, in a gross single amount payable to all dependents,
weekly benefits amounting to 66 2/3% of the wages received
at the time of the criminally injurious ccnduct causing the
death, subject toc a wpaxisum of $125 per week. Weekly
compensation payments shall Ee nade at the end of each
2—-week period.

{b) Benefits under subsection (3} {a) of this section
shall be paid to the spouse for the bepefit of the spouse
and other dependents, utnless the division deteraipes that
other p-yment arrangements should be made. If a spouse dies

or reaarries, benefits under subsection {3) {a}) shall cease
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to be paid to the spouse but shall continue to be paid tc
the other dependents so long as their dependent status
continues.

{4} FReasonable faneral amnd burial expensee of the
victim, not exceeding $1,100, shall be paid if all other
collateral scurces have preperly paid such expenses but have
not covered all such expenses.

{5) Compensation payable to a victim and all of the
victim's dependents in cases of the victia's death because
of injuries suffered doe tc am act of crimimally injurious
conduct may not exceed $25,00C in the aggregate.

{(6) Compensation benefits are not payable for pain and
suffering, incoovenience, physical impairsent, or nonbodily
damage.

(] {a} A person vho has suffered injury as a result
of crimirally injurious conduct and as a result of such
injury has no reasonable prospect of being regularly
emfloyed in the normal labor market, but was nct employed at
the time of such iprjury, may in the discretion of the
division be avarded weekly coppensaticr benefits in an
asount detersined by the divisicn not to exzceed S$100 per
week, Weekly coapensation payments shall continue until the
claimant has a reasonable prospect of being regularly
employed in the normal labor market or for a shorter period

as deterained by the division. The claisant shall be awarded
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benefits as provided in subsection (2) of this section.

{b) The dependents cf a victism who is killed as a
resalt of criainally injurious cecndect and who was
unemployed at the time of death may in the discretion cf the
division be avarded, in a gross single amcunt payable to all
dependents, a sum noct to exceed $100 per week which shall be
payable in the manner and for the period provided by
subsecticn (3) (b} of this section or for such shorter period
as determined by the division.

{c) Compensation payable to a victim or a victis'’s
dependents under this subsection may not exceed $20,000.

Section 13. Manper of paysent — ncpassignability and
exeaptions. {1} The division may grovide for the payment of
an avward inm a2 luwmp sum or ir installments. The part of an
award equal to the amount of weekly cospensation accrued to
the date cf the award shall be paid in a lump sum. EXcept as
provided in subsection (2), the part of an award that =may
not be paid in a lump sum shall be paid in installaents.

{2y At the instance of the claimant, the division may
comsute weekly compensaticn benefits to a lump sum but only
vpon a finding by the division that:

(a) the award in a lump sum will promote the interest
¢f the claimant; or

{b) the amount of all futore weekly compensaticn does

not exceed $1,000.
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{3) Ap award is not subject to executicn, attachaent,
garniskment, or other process.

{8) 2n assigoment or agreement tc assign a right to
compensation in the future is unenforceable except:

{a) an assignsent of a right to compemsation for work
loss to secure payment of maintenance or child sappcrt; cr

(b) an assignment of a right tc compensation +to the
extent that the besefits are for the cost cf products,
services, or accosmodations necessitated by the injury or
death on which the clais is based and are provided or to be
provided by the assignee.

Section 14, Tentative awards. If the division
determines that the claimant will suffer financial hardship
unless a tentative award is made and it appears likely that
a final award will be nade, an amcunt say be paid to the
claimant, to be deducted froe the final award or repaid by
and recoverable from the claimant to the extent that it
exceeds the final award.

Section 15. EReconsideration amd review of division
decisions. (1) The division on its own motior or or request
of the claimant may reconsider a decision making or denyiag
an award or determining its amount. The division shall
reconsider at least annually every award being paid in
installeents. 2an order on recossideration of an award may

not require refund of amounts previously paid wunless the
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award was obtained by fraud.

{2) The right of reconsideraticn does not affect the
finality of a division decision for the purpose of appeal.

Section 16. FRehabilitation. The division shall refer
to the department of social and rehabiliéation services
victims who have been persanently disabled thrcough
criminally injurious conduct, whc are receiving benefits
under this act and vho, in the opinion of the division, wmay
be vocationally rehabilitated. The department of social and
rehabilitation services shall provide for the wocational
rehabilitation of the victims ander its rehabllitaticn
programs tc the extent funds are available under such
pPrograms,

Section 17. Appeal. (1) After the division has made
final determination concerning any wmatter relating to a
clainm, if the claimant disputes the divisiom's
determination, he may appeal to the workers' comrpensation
judge for reviev. The judge, after a hearing, shall make a
final determination concerning the dispute and issue aa
appropriate order affirsing or wodifying the division's
deteraination.

{2) All proceedings and hearings before the workers?®
coppensation judge shall be in accordance with the
appropriate provisions of the Nontana AMministrative

Procedure Act. However, the workers' compensation judge is
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not bound by cosmon lav and statutory rules cf evidence.

(3) Notwithstanding 82-4216, an appeal from a final
decision of the workers' compensation judge shall ke filed
directly with the suprese court of Montara in the manner
provided by law for appeals fros the district court im civil
cases.

Section 18. Attorneys® fees, {1} The divisicr wmay
grant attcrmneys' fees to attorneys for representing
claimants before the division. Any attcrney's fee granted by
the division shall be in addition tc compensation awarded
the claimant wnder this act.

(2) The division w=say regulate the amount cf the
attorney*s fee in any claim under this act where am attorney
is representing a claimant.

(3) In cases under this act that go before the
workers! compensation judge, the Jjudge may grant, in
addition to compensation benefits granted, attorneys' fees
tc attorneys for representing claimants before the judge.

Section 19, Public records — right to inspect. The
records the division maintains ip 1its possessica in the
aduinistration of this act are open to public imspecticn and
disclosure in accordance with the provisions of 92-848
through 92-847.

Section 20. Liaitation to benefit entitlements,

Claimants receiving benefits under this act are not granted
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an absolute entitlement to bepefits. Benefits must bLe paid
in accordance with the amcunt of the legislative
appropriation. If the division detersipnes at any time that
the appropriated funds for a fiscal year will pot bLe an
ascunt that will fully pay all claims, the division may sake
appropriate proportionate reductions in benefits to all
claimants. Such reductions dc not entitle claisants tc
future retroactive reisbursesents in future fiscal years
unless the legislature wakes appropriations for such
retroactive kenefits.

Section 21. Effect on probation and parole. {1} The
court when placing any convicted person on probation may set
as a condition of probation the payment to the state of ap
amcunt egual to any bepefits paid by the divisice to a
victim or a victim's dependents. The court may set a
repayaent schedule and modify it as circumstances change,

{2} The court may make payment of the debt a condition
of parcle subject to wmodification based on a change in
circumstances.

Section 22. Federal funding. The divisior may adopt
appropriate rules in crder to receive federal funds under
federal criminal reparation and compensation acts.

Section 23. Penalty. Apy claimant who knowingly makes
a false claim or a false statement in connection with any

claim is guilty of a misdemeancr and upen conviction shall,
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in addition to being punished as provided by law, forfeit
and repay any compensation gaid under this act,

Secticn 24. Severability. If a part of this act is
invalid, all wvalid parts that are severable from the invalid
part resain in effect. If a part of this act is invalid in
one or more of its applications, the part resains in effect
in all wvalid applications that are severable £ros the
invalid agplications.

Section 25. Appropriation. There is appropriated to
the department of labor and industry, divisicn of workers®
cospensation, from the gemeral fund the sum of $390,000 for
the biennius ending June 30, 1979, for the purpose of
administering this act.

Section 26, Effective date. {1} Sections 1 through 28
of this act are effective on Januvary 1, 1978, and shall
apply only to injuries resulting froam «criasimally ipjuricus
conduct which occurred on or after January 1, 1978. However,
the division w=may, after July 1, 1977, eaploy persconel and
pay for expenses in order to establish the administratiom of
the act, adopt rules c¢f procedure, and initiate Gfpublicity
regarding the Lenefits under the act.

{2) Section 25 of this act is effective July 1, 1977,

-End-
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STATE OF MONTANA

REQUEST NO. 17977

FISCAL NOTE

~/

Form BD-i5
In compliance with a written request recaived January 24 , 19177 , there is hereby submitted a Fiscal Note
for __House Bill 357 pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

An act to establish a state-financed program of compensation to persons who suffer bodily injury and to dependents of those who are

kitled by criminalily injurious conduct or in attempts to prevent criminal conduct or apprehend criminals; and to appropriate money
therefor.

ASSUMPTIONS:

1. Al claims compensated for murder will result in maximum $25,000 payment being made to dependents.
2. Claims rejected and compensation wili follow other states’ experience with 35% of the claims filed being rejected

and 40% compensated with the remainder held, pending various legal and administrative details or closed for
other reasons.

3. Montana will not experience the doubling of second year claims common to other states’ program experience.
4, First year start up will reduce the number of claims filed and compensated by 50%.
b. Average per case compensation costs will be $1,200 in 1978, $1,500 in 1979, and $1,650 in 1980.
6. 40% of those cases carried over to the next year will be compensated.
7. 5% of all crime categories will result in claims filed.
8. MBCC data is the most reliable information available. -’
FISCAL IMPACT:
FY 78 FY 79 TOTAL
Additional cost of proposed legislation:
Personal services $ 39,126 $ 40,045 $ 79,171 .
Operating expenses 12,000 12,000 24,000
Capital outlay 8,000 0 8,000
Local assistance, grants, benefits and claims 63,600 214 500 278,100
Total additional costs $122,726 $266,645 $389,271

LONG—-RANGE IMPACT:

It appears that the program, if continued, would tend to escalate in cost in subsequent years.

BUDGET DIRECTOR ;

Office of Budget and Program Planning /

Date: ~Z ~& 6 -777




TELOUE OF MONTANA
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FISCAL NOTE AMENDED
Pl B bs
A comphance with a written request received . April. 4. ... ... , 19 T1._._ , there is hereby submitted a Fiscal Note
o HB 357 as Amended = - pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legisiative Assermbly

“Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to micrmite.

nt rhe Legislature upon request.

o

DESCRIPTION OF PROPOSED LEGISLATION:

An act to establish a state-financed program of compensation to persons who suffer bodily injury and to dependents of those who
are killed by criminally injurious conduct or in attempts to prevent criminal conduct or apprehend criminals; and to appropriate
money therefor.

The amended version of House Bill 357 shifts the financial burden from the general fund to a specially created crime victims
compensation account in the earmarked revenue fund. The revenue for this earmarked account is derived from a portion of
the fines assessed and bails forfeited on all offenses involving a violation of a state statute or a city ordinance relating to the
operation or use of motor vehicles, except offenses relating to parking of vehicles. Six percent of such fines and bail forfeitures
are set aside to compensate eligible crime victims.

ASSUMPTIONS:

1. All claims compensated for murder will result in maximum $25,000 payment being made to dependents.

2. Claims rejected and compensation will follow other states’ experience with 35% of the claims filed being rejected and
40% compensated with the remainder held, pending various legal and administrative details or closed for other reasons.

3 Montana will not experience the doubling of second year claims common to other states’ program experience.

4 First year start up will reduce the number of claims filed and compensated by 50%.

5 Average per case compensation costs will be $1,200 in 1978, $1,500 in 1979, and $1,650 in 1980.

6. 40% of those cases carried over to the next year will be compensated.

7 5% of all crime categories will result in claims filed.

8 MBCC data is the most reliable information available.

F

ISCAL IMPACT:
FY78 FY79 Total
Additional cost of proposed legislation: T T
Personal services $ 39,1926 $ 40,045 $ 7917
Operating expenses 12,000 12,000 24,000
Capital outlay 8,000 0 8,000
Local assistance, grants, benefits and claims 63,600 A4,500 278,100k
Total additional costs $122,726 $266,545 $389,271

LOCAL IMPACT:

The setting aside of 6% of the traffic fines and bail forfeitures should not have an adverse effect upon local revenue.

Most generally, the special earmarking of traffic fines and bails do not reduce local revenues because the Justices of the Peace have
authority to set higher traffic fines and bonds to compensate for state earmarking of such fees. Fines and bail forfeitures that are
retained by the county are placed in the general road fund of the county.

"—/"‘:‘-‘Z‘G\,wj) - .Q{,,E?__:\_@-:fk--.—‘-.ﬁ -;) n

BUDGET DIRECTOR v
LONG-RANGE IMPACT: Office of Budget and Program Plasining
arar Ly
lt appears that the program, if continued, would tend to escalate in cost in Date: [T > L

subsequent years.




$T.L OF MONTANA
REQUEST NG. 179:77

. FISCAL NOTE AMENDED

Foeep £20-15
i:\ comphance with a written request recewed __ _Aprib4_._ .. ... ,19 77_.. , there is hereby submitted a Fiscal Note
for . HB 357 as Amended = putsuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

‘Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to muomi,e
»t the Legistature upon request.
DESCRIPTION OF PROPOSED LEGISLATION:

An act to establish a state-financed program of compensation to persons who suffer bodily injury and to dependents of those who
are killed by criminally injurious conduct or in attempts to prevent criminal conduct or apprehend criminals; and to appropriate
‘ money therefor.

v

The amended version of House Bill 357 shifts the financial burden from the general fund to a specially created crime victims
p compensation account in the earmarked revenue fund. The revenue for this earmarked account is derived from a portion of
the fines assessed and bails forfeited on all offenses involving a violation of a state statute or a city ordinance relating to the
operation or use of motor vehicles, except offenses relating to parking of vehicles. Six percent of such fines and bail forfeitures
-  are set aside to compensate eligible crime victims.

ASSUMPTIONS:

1. All claims compensated for murder will resuit in maximum $25,000 payment being made to dependents.

2. Claims rejected and compensation wil! follow other states’ experience with 35% of the claims filed being rejected and
40% compensated with the remainder held, pending various legal and administrative details or closed for other reasons.

3 Montana will not experience the doubling of second year claims common to other states’ program experience.

4 First year start up will reduce the number of claims filed and compensated by 50%.

5 Average per case compensation costs will be $1,200 in 1978, $1,500 in 1979, and $1,650 in 1980.

6. 40% of those cases carried over to the next year will be compensated. -

7 5% of all crime categories will result in claims filed.

8 MBCC data is the most reliable information available.

F

ISCAL IMPACT:
FY78 FY79 Total
Additional cost of proposed legislation: 7 T
Personal services $ 39,126 $ 40,045 $ 79171
Operating expenses 12,000 12,000 - 24,000
Capital outlay 8,000 0 8,000
Local assistance, grants, benefits and claims 63,600 214,500 278,100__
Total additional costs $122,726 $266,545 $389,22L

LOCAL IMPACT:

The setting aside of 6% of the traffic fines and bail forfeitures should not have an adverse effect upon local revenue.

Most generally, the special earmarking of traffic fines and bails do not reduce local revenues because the Justices of the Peace have
authority to set higher traffic fines and bonds to compensate for state earmarking of such fees. Fines and bhail forfeitures that arc
retained by the county are placed in the general road fund of the county.

riade A .Cl{,,ie_qgrﬁ-uﬁ -,\r- :
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INTRODUCED BY

R BILL FCE AW ACT ENTITLED: "A¥ ACT T ESTAELISH &
STATE-FINANCED PROGHAM COF COMPENSATION TO PERSONS WHO SUFPFER
BODILY INJURY AND TO DEPENDERTS OF THOSE WHO ABE KILLED BY
CEIMINALLY IXJURYOUS CONDUCT OR IN ATTEXPTS TO PREVENT
CRIMINAL CONDUCT OR APPREHEND CRIMINALS; AND TO APPBOPRIATE

HONEY THEREFCR."

BE IT ENACTED BY TBE LBGISLATORE OF THE STATE CF NONTANA:

Section 1. Short title. This act may be cited as ™The
Crime Victims Compensation Act of Montama™.

Section 2. Legislative purpose and intent. It is the
intent of the legislature of this state to provide a wmethod
of compensating and assisting those persons within the state
wvho are inncocent victims of criminal acts and who suffer
bodily injury or death, To this end, it is the legislature's
intention to provide compensation for injuries suffered as a
direct result of the criminal acts of cother persons.

Secticn 3. Definitions. As used in this act, the
following definitions apply:

(1) "Claimant"” aeans any of the following claiaing
compensation under this act:

(a} a wvictins;

SECOND READING
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(b) & dependent of a deceased victim; or

{c} an authorized persom acting oﬁ behalf of any of
then.

(2) "“Collateral source® means a source c¢f bemefits or
advantages for economic loss otherwise cospensable under
this act which the victim or claimaot has received or which
is readily available to kia fros:

(a) the offender;

(b} the government of the Uanited States or any agency
thereof, a state or asy of its political subdivisions, or an
instrusentality of +two or wsore states, unless the law
providing for the benefits or advantages makes them excess
or secondary to benefits uander this act;

{c) social security, medicare, medicaid, and welfare;

{d) vorkers' cospensation;

{e}) wage continuation programs of any esployer;

(f) proceeds of a contract of insurance payable tc the
victis for loss which be sustained because of the criminally
injurious Eonduct, except proceeds from a private 1life
insurance contract if the wvictim bas paid all or a portion
of preeiums for the insurance policy; or

{g} a contract, including an insurance contract,
providing hospital and other health care services or
benefits for disability. Any such comtract in this state may

not provide that benefits under this act shall be a
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substitute for benefits under the contract or that the
contract is a secondary soborce of bepefits and benefits
under this act are a primary source.

{3) “Crisinally injurious conduct™ means conduct that:

{a) occurs or is atteapted in this staté:

{by results in bodily injury or death; and

(c} is punishable by fipe, imprisonment, or death or
would be so punishable but for the fact that the person
engaging in the conduct lacked capacity tc coamit the crime
under the laws of this state. Criminally injurioes conduct
does npot include conduct arising out of the ownership,
maintenance, or use of a w@aotor vebhicle except wvhen
crininally intended to cause bodily injury or death.

(4) "Dependent®™ neans a natural pecson who is
recognized under the lawv of this state to be whelly or
partially dependent upon the victia for care or support amd
includes a child of the victim conceived before the victia's
death but born after the victim's death, inclading a child
that is conceived as a result of the crimipally injurious
conduct.

{5) "Division™ nmeans the division of vorkers?
cogpensation provided for in 82a-1004.

{6) ®Victim™ wmeans a person who suffers bodily injury
or death as a resuolt of:

ta) criminally injurious conduct;

-3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
20

25

LC 0905,01

(b} the good faith effort of any persom to prevent
criminally injuricus conduct; or

{c}) the good faith effort of any person to apprehend a
person reasonably suspected of engaging in criminally
injuricus conduct.

Section 4., Award of coapensation. The divisicn shall
award corpensation benefits under this act if satisfied by a
preponderance of the evideace that the requiresments for
compensation have been met.

Section S5, Powers and duties of the division. (1) The
division shall:

{a) adopt rules to implement this act;

{b) prescribe forms for applications for comspensation;

{c} determine all w=matter relating to claiss for
cospensation; and

{d) publicize widely the availability of compensation
and inforsation regarding the filing of claims therefor. The
division shall work with law enforcement agencies in order
tc forsulate plans and procedures for the distribution and
cossunication of information +to victimes cowncerning their
eligibility for benefits under this act.

{2} The divisiorn may:

{a) request and obtain frce frosecuting attorneys and
law enforcement officers investigaticns and data to emable

the division to determine whether anmd the extent to which a

—i



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0905,/01

claimant gqualifies for compensation. A statute providing
confidentiality for a claisant's or victim's juverile court
records does not apply to proceedings under this act.

{b) subpoena witnesses and other prospective evidence,
adeinister oaths or affirmations, conduct hearings, and
receive relevant, nonprivileged evidence; and

{(c} take potice of Jjudicially cognizable facts and
general, technical, and scieptific facts within its
specialized knowledge.

Section 6. Application for compensation — awards —
lipitations on awards. (1} An applicant for am award of
coapensation smay apply inm writing in a fore that ccrnfores
sabstantially to that prescribed by the division.

{2) Cospensation ®say not be awarded unless the claia
is filed with the divisionr within 1 year after the day the
criminally injurious conduct occurred causing the imjury or
death upon vhich the claim is based. The time for filing a
claim may be extended by the division fcor gooud cause shown,

{3} Compensation may not be awarded to a claimant who
is the offender or an accosplice of the offender or to any
claimant if the award would unjustly bensafit the offender or
accomplice. Unless the division deternines that the
ioterests of justice otherwise require in a particular case,
coapensation may not be awarded to the spouse cf or a person

living in the sape household with the offender cor his
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accomplice or to the parent, child, brether, ecr sister of
the offender or his accomplice.

{4) Compeansation aay not be awarded nunless the
criminally injuricus conduct resulting in injury or death
was reported to a law enforcesment officer within 72 hours
after its occurrence or the division finds there was good
cause for the failure to report within that time,

{5y In order to be entitled to benefits under this
act, a claiasant must fully cooperate with all law
enforcement agencies and prosecuting attorneys in the
apprehension and prosecution of the offender causing the
criminally injurious conduct. The Adivision, upor £finding
that the claimant or wictim bas mot fully cooperated with
appropriate law enforcesent agencies ot prosecuting
attorneys, may deay or reconsider and reduce am award of
compensation,

{6) Compensation otherwise payable to a claismant shall
be reduced or denied to the extent the compensation benefits
payable aré or cab be recouped from collateral sources.

{7} Persons serving a sentence of impriscmment or
residing in any other public institution which provides for
the waintenance of such person are not entitled to the
benefits of this act.

Section 7. ©HBearings and inforeal disposition before

the division. The division ®may hold inforsal hearings in
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order to make determinations regarding the compensakility of
a claim. At such hearings, the division wmay sukpoena
witnesses and documents as set forth in 82-4220. Hearings
held under this subsection are not considered contested case
hearings under the Montana Adsinistrative Piocedure Act.
However, the division shall adopt rules regardimg its
informal hearing procedures.

Section 8. Evidence of condition. {1} <There is bpo
privilege, except privileges arising froa the
attorney-client relationship, as to coamudications or
records relevant to an issue of the physical, mental, or
eaotiopal condition of the claimant or victin in a
proceeding under this act in which that coendition is an
element.

{2) If the mental, physical, or eactional condition of
a victim or claisant is saterial to a claim, the division
may order the victiam or claimant to submit fros time to time
to a meptal or physical examination by a physiciam cr
psychologist, or may order an autopsy of a deceased wictinm.
The division shall pay for such examination. The order shall
specify the time, place, manner, copditions, and scope of
the examipation or autopsy and the person by whom it is to
be made and shall regquire the person to file with the
division a detailed written report of the examination or

autopsy. The report shall set out his findings, including
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results of all tests made, diagnoses, prognoses, and other
conclusions and reports of earlier examinations of the same
conditions. On reguest of the perscn examined, the divisicn
shall furnish him a copy ¢f the report. If the wictim is
deceased, the division, on reguest, shall farnisk the
claimant a copy of the refport,

{3) The dirvision may require the claimant to
supplement the application with amny reasonably available
medical or psychological reports relating to the injury for
wbhich coapensation is claimed.

Section 9. Enforcemert of division's orders. If a
person refuses to comply with an order of the division or
asserts a privilege, except privileges arisimg frow the
attorney—ciient relationshig, to withhold or saoppress
evidence relevant to a claim, the division may make any just
order, including denial of the claia,

Section 10. Award and payment of compemsation. (1) An
avard say be made whether or not any person is prosecuted or
convicted. Proof of conviction of a perscn whose acts give
rise to a claim is conclusive evidence that the crime was
cosmitted unless an application for rehearing, an appeal of
the conviction, or certiorari is pending or a rehearing or
new trial has been crdered.

(2) The divisior may suspend the proceedirpgs rpending

disposition of a crisinal prosecuation that has been
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compenced or is imminent and may make a tentative awvard
under [sectiom 18],

Section 11. Subrogation. (1} If a claimant seeks
compensation under this act and coapensation is avatrded, the
division is entitled to full schrogation against a jodgment
or recovery received by the claimant against the ocffender
for all compensation paid under this act. The division's
right of subrogation shall be a first liem on the Jjudgmeat
or recovery. If the claimant does not institute the action
against the offender within 1 year from the date the
criminally injuriocus conduct occurred, the division may
institute the action in the name of the claimant or the
claimant's persoral representatirve.

{2) 1f the claimant imstitutes the action, the
division shall pay a proportional share of costs and
attorneys® fees if it recovers under its subrogation
interest,

(3) If the division institutes the action in the name
of the claimant or the claimant's perscnal representative
and the recovery is in excess cof the amount of compensation
paid to +the claimant and costs incuorred by the divisicn inm
pursuit of the action, the excess shall be paid to the
claimant,

(43 TIf a judgment or recovery includes both damages

for bodily injury or death for whkich the division has paid
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compensation under this act and dawages for which the
division has not paid compensation, then the Jdivision's
subrogation interest shall apply only toc that propoxtion of
the judgmert or recovery for which it has paid coapensation.
In a civil action in a court of this state arising ocat of
criminally injurious conduct, the judge, on timely motion,
shall direct the jury to return a special verdict indicating
separately the amounts of the various 1itess of damages
avarded. A claimant may =not make recoveries against the
offender in such a way as to avoid and preclude the division
from receiving its proper subrogation share as provided in
this section. The division shall release its lien provided
for in subsection (1) above upon receipt of its suabrogation
share.

Section 12. Compensaticn benefits. {1) A claimant is
entitled to weekly compensation benefits when the claimant
has a total actual loss of wages due to injory as a result
of criminally injurious conduct. During the time the
claimant seeks such weekly benefits, the claimant, as a
result of such injury, must have no reasonable prospect of
being regularly easployed in the normal labor market. The
weekly benefit amount is 66 2/3% of the wvages received at
the time of the criminally injurious conduct, subiect to a
saximum of 3125, Weekly compensation payments shall be made

at the end of each IZ-week periocd. Mo weekly compensation
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payments wmay be paid for the first week after the crisinally
injurious conduct occurred, but if total actunal 1lcss of
vages conhtinues for 1 week, weekly coapensation payments
shall be paid from the date the wage 1loss began, Weekly
compensation payments shall continwe wntil th? claimant bhas
a reascnahle prospect of being regularly employed im the
normal labor market.

{2) The claimant is entitled to be reimbarsed for
reasonable services by a physician or surgeonr, reascnable
hospital services and medicines, apd such other treatment as
may be approved by the division for the injuries suffered
due to criminally injurious conduct.

{3) {a) The dependents of a victia who isf killed as a
result of crisinally impjurious conduct are entitled tc
receive, in a gross single asount payable to all dependents,
weekly benefits amounting to 66 2/3% of the wages received
at the time of the criminally injurious conduct causing the
death, subject to a waxisum of $125 per wveek. FKeekly
compensation paymsents shall be wmade at the end of each
2—week period.

(b} Benefits under subsection (3){a) of this sectica
shall be paid to the spouse for the bepefit of the spouse
and other dependents, unless the division deteramines that
other payzent arrangements should be made. If a spouse dies

or remarries, bepefits under subsection (3) (a) shall cease
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to be paid to the spouse but sball continue to be paid to
the other dependents so long as their dependent status
continues.

(4) Reasonzble funeral and burial expenses of the
victim, not exceeding $1,100, shall be paid if all other
collateral sovorces have properly paid such expenses but have
not covered all such expenses.

{5) Compensation payable to a victim and all of the
victin's dependents im cases of the victim's death because
of ipjuries suffered due to an act of criminally injurious
conduct may not exceed $25,00C in the aggregate.

{6} Compensation benefits are not payable for pain and
suffering, inconvenience, physical impairment, or nponbodily
damage.

{7} fa) A person who has suffered injury as a result
of crisinally injurious conduct and as a result of such
injury has no reasonable prospect of being regularly
esployed in the normal labor market, but was nct eafloyed at
the time of swch injury, may in the discretion of the
divisiorn be awarded weekly colpensaficn benefits in an
arount detersined by the division not to exceed $100 per
veek, Weekly compensation payaeats shall continue until the
claimant has a reasonable prospect of being reqgularly
employed in the normal labor market or for a shorter period

as determined by the division. The claimant shall be awarded
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benefits as prowvided in subsection (2) of this section.

(k} The dependents of a victim who is killed as a
resalt of crisinally injuriocus conduct and who was
unemployed at the time of death may in the discretica of the
division be awarded, in a gross single amcunt payable to all
dependents, a sum not to exceed $100 per week which shall be
payable in the manner and for the pericd provided by
subsecticn (3) (b) of this section or for such shorter period
as determined by the division.

{c) Compensation payable to a victim or a victim's
dependents under this subsection may pnot exceed $20,000.

Section 13. Manper cf paymsent — Rnonassignability and
exenptions. (1) The division way provide for the payment of
ap avard in a lump sum or in installments, The part of an
award egqual to the amount of weekly cospepsation accrued to
the date cf the award shall be paid in a lump sum. Excegt as
provided in subsection (2), the part of an award that may
not be paid in a lump sum shall be paid in installments.

{2y At the instance of the claimant, the division may
comsute weekly compensation benefits to a lump sum but only
upon a finding by the division that:

(a) the award in a lusp sum will promote the interest
of the claimant; or

(b)y the amount of all future weekly compensation does

not exceed $1,000.
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{3) An awvard is not subject to execution, attachament,
garnishment, or other process.

{8) An assignment or agreement tc assign a right +to
compensation in the future is unenfcrceable eixcept:

{2) ap assignment of a right to compemsation for work
loss to secure payment of maintepance or child suppcrt; cr

{b} an assignement of a right to coapensation +to the
extent that the benefits are for the cost cf preducts,
services, or accosmodations necessitated by the injury or
death on which the claim is based and are previded or to be
provided by the assignee.

Section 14. Tentative awards. If the division
determines that the claimant will suffer financial bhardship
unless a tentative avard is made and it appears likely that
a final awvard will be sade, an amcunt say be paid to the
claigpant, to be deducted fros the final award or repaid by
and Tecoverable from the claimant to the extent that it
exceeds the final award.

Section 15. BReconsideration apd review of divisicn
decisions. (1) The division on its own motion or on reguest
of the claimant may reconsider a decision making or denying
an awvard or determining its amount., The division shall
reconsider at least annually every award being paid in
installments. An order on reconsideration of am award may

not require refund cof amounts previously pald wunless the
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awvard was obtaimed by fraud.

{(2) The right of reconsideraticn dces not affect the
finality of a2 division decision for the purpose of appeal,

Section 16. Rehabilitation. The divisionr shall refer
to the department of social and rehabiliéation services
victies who have been persanently disabled thrcugh
criainally injurious conduct, whc are receiving benefits
under this act apd who, in the opinion of the division, may
be wocationally rehabilitated. The department of social and
rehabilitation services shall provide for the vocaticmal
rehabilitation of the victiss under its rehabilitaticn
prograas tc the extent funds are available under such
prograas.

Section 17. Appeal. (1) After +the division has made
final determination concerning any =matter relating to a
clainm, if the claimant disputes the division's
determination, he may appeal to the wecrkers' coapensation
judge for review. The judge, after a hearing, shall make a
final determination concerning the dispute and issue an
appropriate order affirming or wmodifying the division's
determination.

{2} A1l proceedings and hearings before the workers?
coapensation judge shall be in accordance with the
appropriate provisions of the Eortapa Administrative

Procedure Act, However, the wcrkers' compensation judge is
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not bound by common law and statutory rules of evidence.

{3) VY¥otwithstanding B2-4216, an appeal from a final
decision of the workers' compensation judge shall te filed
directly with the supreme court of Montapa in the panner
provided@ by law for appeals from the district court im civil
cases.

Section 18. Attorneys' fees. (1) The divisicn wmay
grant attcroeys' fees to attorneys for representing
claimants before the division. Any attorney's fee granted by
the Adivisiop shall be in additior tc cospemsaticn avarded
the claimant under this act.

(2) The division ®may regulate the amount of the
attorney's fee in any claia under this act where an attorney
is representing a2 claiwant.

{3) In cases under this act that go before the
workers' compensation judge, the judge may grant, in
addition to compensation benefits granted, attorneys' fees
tc attocrneys for representing claimants before the judge.

Section 19. Public rececrds -— right +to inspect. The
records the division maintains im 1its possessica in the
administration of this act are open to public imspecticn and
disclosure in accordance with the ©provisioms of 92-844
through 92-847,

Section 20. Limitation to benefit eatitlements.

Claimants receiving benefits under this act are not granted
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an absclute entitlement to benefits. Benefits must be paid
in accordance with the ascunt of the legislative
appropriation. If the division determines at any time that
the appropriated fends for a fiscal year will not be an
amount that %ill fully pay all claims, the division may make
appropriate proportionate reductionms in benefits to all
clairants. Such reductions do npot entitle claisaats to
futnre retroactive reimbursements in future fiscal years
unless the legislature =akes appropriatious for soch
retroactive tenmefits.

Section 21. Effect on probatiomr and parole. (1) The
court when placing any convicted person on probation may set
as a condition of probation the payment tc the state of an
asount egual toc any benefits paid by the divisicn to a
victim or a victia's dependents. The court may set a
repaygent schedule and modify it as circumstances change.

t2) The court may make payament of the debt a condition
of parcle subject to modification based on a change in
circumstances,

Section 22. Federal funding. The division wmay adopt
appropriate rules in order tc receive federal funds under
federal crisinal reparation and compemsation acts.

Section 23. Penalty. Any claiwmant who knowingly makes
a false claim or a false statement in connection with any

claim is guilty of a misdemeanor and upor conviction shalil,
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in addition to being punished as provided by law, forfeit
and repay any comgensation paid unnder this act.

Section 24. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remaims in effect
in all wvalid applications that are severable froam the
invalid applications.

Section 25. Appropriation. There is appropriated to
the department of labor and industry, divisicn of workers!
cospensation, fros the general fund the sum of $390,000 for
the biennius ending June 30, 1979, €£for the purpose of
administering this act.

Section 26. Effective date, (1) Sections 1 through 22
of this act are effective on Jaagary 1, 1978, and shall
apply only to injuries resulting fro® criminally injurious
conduct which occurred on or after Januvary 1, 1978. Bowever,
the division wmay, after July 1, 1977, employ persconel and
pay for ex§enses ip order tc establish the adainistration of
the act, adopt rules of procedure, and initiate Grpublicity
regarding the benefits under the act.

{2) Section 25 of this act is effective July 1, 1977,

-End-
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Appropiation on
HOUSE BILL NOe 357
INTRODUCED BY WUILICLy FABREGAs BRADLEY»
DRISCOLLy MELOYs GILLIGANs AAGESUNs SCULLYs LYNCH
A BILL FUR AN ACT EaTITLED: AN ACT TUO ESTaslLIsH A

STATE-FINANCED PROUGRAM OF COMPENSATION TU PERSONS Wrd SJFFER
BOOILY INJURY AND TO OEPENDENTS OF THOSE WHO ARE KILLED BY
CRIMINALLY INJURIOUS CONDUCT OR IN ATfEHPTS TQ PREVENT
CRIMINAL CONDUCT DR APPREHEND CRIMINALS; AND TO APPROPRIATE

MONEY THEREFORe™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Short title. This act may be cited as “The
Crime Yictims Compensatian Act of Montana'.

Section 2. Legislative purpose and intente it is the
intent of the legisiature of this state to provide @ wmethod
of compensating and assisting those persons within the state
who are innocent victims of criminal acts and who suffer
boaily injury or deathe [0 this endy it is the legislature's
intention to proviae coampensation for injuries suffered as a
direct result of the criminal acts of other personse.

Section 3. JYefinitionse As usec in this acty the
following definitions apply:

(L) "llaimant® means any of the following claiming

compensation under this act:
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- {a) a wictim;

(b} a ocependent of a deceased victim; or

{c) an authorized person acting con behalf of any of
them.

(2) "Lollateral source"™ means 2 source of penefits or
advantages for economic 1loss otherwise compensable uader
this act which the victim or claimant has received or whicn
is readily availabdle to him from:

{a) the offender;

{b} the governmant of the United 5tates or any agency
thereofs a state or any of its political subdivisionss or an
instrumentality of two or more statess uniess the iaw
providing for the benefits or advantages makes tnem excess
or secondary to benefits under this .act;

{c) social securitys medicarey medicaids and welfare;

{d) workers® compensation;

(e) wage continuation programs of any employer;

(f} proceeds of a contract of insurance payable to the
victia for loss which he sustained because of the criminally
injurious conducts except proceeds from a private 1life
insurance coptract if the victim nas paid all or a portion
of premiums for the insuramnce policy; or

{g} & contracts including an insurance contracts
providing hospital and other heaith care services or

benefits for disability. Any such contract in tnis state may
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not provide that DbDenefits wunder this act snall wve a
substitute for benefits wunder the contract or tnat the
contract is a seconcary source of benefits and benefits
under this act are a primary sources

13y "™Crimipally injurious conouct* means conduct that:

(@) occurs or i5 attempted in this state;

(b} results in oodily injury ar deatn; and

{c) is punishaole by finey imprisonments or deatn or
would be so punishanle out for tne fact that the person
engaging in the conduct lacked capacity to commit the crime
und2r the iaws of this statee Criminally  injurious conduct
does mnot include conduct arising out of the ownerships
maintenances oFf use of a motor vehicle except when
criminally intended to cause bodily injury or death.

(4) “Depenagent™ means a natural person who is
recognized under the law of this state to be wholly or
partially dependent upon the victim for care or support and
includes a child of the victim conceived vefore the victim's
death but born after the victim's deathy including a cnilu
that i5 conceived as & result of tne criminally injurious
conducte

{5) ®livision" means the division of | workers!
compensation provided for in 82A-1004.

i6) Hvictim® means & person who suffers bodily injury

or death as a3 result of:
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(a} criminaily injurious conauct;

(b) tne goou faith effort of any person to prevent
criminally injurious conauct; or

(c) the good faitn effort of any person to apprenend 4
gerson reasunably suspected of engaying in criminally
injurious cunducts

Section 4« Award of cowmpensation. The division snall
award compensation benefits under this act if satisfied oy a
prepongerance of the evidence that the requiresents for
compensation have been wmet.

Section S. Powers and outies of the divisions (1) The
division shail:

{a) adopt rules to implement this act;

(b} prescribe forms for applications for compensation;

{c) determine all wmatter relating to claims for
compensatioﬁ; and

{a) publicize widely the availability of compensation
and information regarding che filing of claims therefor. The
division snall wurk with law enforcement d4gencies in oraer
to formulate plans and procedures for tne distripution and
communication of information to victims concerning their
eligipility for penefits under tnis acte

{23 The division may:

(a) request ana ovtain from prosecuting attorneys and

law enforcement officers investiygations andg dates to enaole
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the division to determine wnether and tne extent to whicn a
claimant gqualifies for compensations A statute proviaging
confidentiality for a claimant’s or victim's juvenile court
records does not apply to proceeqings under this acte

{b} subpuena witnesses and other prospective evidences
aaminister oaths or affirmationsy conduct hearingss and
receive relevants nonprivileged evidence; andg

{c) take notice of judicially cogﬁizable facts ana
generaly technicaly and scientific facts within its
specialized knowledges

Section 6. Application for compeasation -- awards --
limitations on awardse (1} An app]i{ant for an award of
compensation may apply in writing in a form that  conforas
substantially to that prescribed by the divisione

{¢} Compensation may not be awarded unless the claim
is filed with the division within 1 year after the day the
criminally injurious conduct occurred causing the injury or
ceath upon which the claia is basede The time for filing a
claim may oe extended Ly the division for Jood Cause sSnowhe

{3} Cowmpensation may not be awsrded to a claimant who
is tue offencer or an accomplice of the offender or tu any
claimant if the awarc would unjustly Denefit the oftender or
accomplices Unless the division determines that the
interests of justice otherwise require in a particular cases

compensation may not De awarged to the spouse of or a person
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living in tne same nousehold with the offender or his
accomplice or to the parents childs brothers or sister of
the offender or his accomplices.

{4) Compensation nay not pe awarded unless the
criminally injurious conduct resulting in injury or Jeath
was reported to a law enforcement officer within 72 hours
after its occurrence or the division finds there was good
cause for the failure to repourt within that time.

(5) In orger to be entitleos to benefits under this
acty & claimant must fully cooperate with all law
enforcement agencies and prosecuting attorneys in the
apprehension and prosecution of the offender causing the
criminally injurious conducte The divisions upon finding
that the claimant or victia has not fully cooperated with
appropriate law enforcement agencies or prosecuting
attorneyss may deny or reconsider and reduce an awarad of
compensation.

{6) <Compensation otherwise payabie to a claimant snall
be reduced or genied to the extent the compensation benefits
payable are or cas be recouped from collateral sourcese.

(7} Persons serving a seatence of imprisonment or
residing in any other public institution whicn proviges for
the maintenance of sucn person are not entitlesa to the
benefits of this acte

Section 7. Hearings and intormal disposition before
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the divisiune The division wmay nold informal hearings in
order to make ceterminations regarding the compensapility of
a claims At such hearingss the division may subpoena
witnesses and oocuments as set forth in 82-4220. Hearings
held under this subsection are not considered contested case
hearings upnder the Montana Administrative Procedure AcCte
Howevers the division shall adopt rules regarding its
informal hearing proceduress

Section Be Evidence of conditione (1} There is no
privilegey except priviileges arising from the
attorney-client relationships as to communications or
records relevant to an issue of the physicals mentals or
emotional condition of the <claimant or victia in a
proceeding under this act ia which that condition is an
element.

{2) If the mental, physicals or emotional condition of
a victim or claimant is material to a claime the division
may order tne victim or claimant to submit from time to time
to a mental or physical examination by a physician or
psychologists or may ordger an autopsy of a deceased victime
The division shall pay for such examinatione The order shall
specify the times placey wanners conditionss and scope of
the examination or autopsy and the person by whom it is to
be made and shall require the person to file with the

division a detailad writtun report the examination or
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autopsye The report shall set out his findingss including
results of all tests madee diagnosess prognosess and other
conclusions and reports of earlier examinations of the same
conditionss On request of the person examineds the division
shall furnish him a copy of the reporte If the victim is
deceasedy the djvisiong on requests shall furnish the
claimant a copy of the reporte

t3) The division may require the claimant to
supplement the application with any reasonably available
medical or psychological reports relating to the injury for
which compensation is claimeds

Section 9« Enforcement of division's orderse If a
person refuses to comply with an order of the division or
asserts a3 privileges except privileges arising from the
attorney-client relationships to withhold or suppress
evidence relevant to a claiss the division may make any just
ordery including denial of the ciaime

Section 10. Award and payment of compensatione. {1} aAn
award may be made whether or pot any person is prosecuted or
convictede Proof of conviction of a person whose acts give
rise to a cleim is conclusive evidence that the crime was
committed unless an application for rehearings an appeal of
the convictions or certiorari is pending or a rehearing or
new trial has been ordered.

(2) The division @may suspend the proceedings pending
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disposition of a criminal prosecution that has been
commenced or is imminent and may make 3 tentative award
under {section 14}

Section 1l. Subrogatione (1) IFf a claimant seeks
compensation under this act and compensation is awardeds the
division is entitled to full subrogation against a judgment
or recovery received by the claimant against the offender
for aill compensation paid under this acte The division's
right of subrogation shail be a first lien on the judgwent
or recovery. If the claimant does not institute the action
against the offender within 1 year from the date the
criminally injurious <conduct occurreds the division may
institute the action in the name of the claimant or the
claimant®s personal representative.

{2) If the claimant institutes the actiones the
division shall pay a proportional share of costs and
attorneys"* fees if it recovers  under its subrogation
intereste

{3} If the givision institutes the action in the name
of the claimant or the claimant's personal representative
and the recovery is in excess of the amount of compensation
paid to the claimant and costs incurred by the division in
pursuit of the actiony the excess shall be paid to the
claimante

t4) If a judgment or recovery includes both Jdawages
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for bodily injury or death for which the division has paid
compensation wunder this act and damages for which the
division has not paid compensations then the division®s
subrogation interest snall apply only to that proportion of
the judyment or recovery for which it has paid compensation.
In a civil action in a court of this state arising out of
criminally injurious conducts the judges on timely wotions
shall direct the jury to return a special verdict indicating
separately the amounts of the various items of damages
awardede A claimant may not make recoveries against the
offender in such @ way as to avoid and preclude the division
from receiving its proper subrogation share as provided in
this sectione The divisian shall release its lien provided
for in subsection {1} anove upon receipt of its subrogation
sharee.

Section 12. Compensation benefitse (1)} A claimant is
entitied to weekly compensation benefits when the claimant
has a total actual loss of wages due to injury as a result
of criminally injurious conducte During the time the
claimant seeks such weekly benefitsy the claimants as a
result of such injurys ®ust have no reasonanle prospect of
being regularly employed in the pnormal labor market. The
weekly benefit amount is 50 2/3% of the wages receiwved at
the time of the criainally injurious conductys subject to a

maximum of $125. weekly compensation payments shall be made
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at the end of each 2-week periode No weekly compensation
payments may be paid for the first week after the criminally
injurious conduct occurreds but if total actual loss of
wages continues for 1 weeks weekly compensation payaents
shall be paid from the date the wage loss began. Weekly
compensation payments shall continue until the claimant has
a reasonable prospect of being reqularly employed in the
normal labor market.

{2) The claimant is entitled to be reimbursed for
reasonable services by a physician or suryeons reasonable
hRospital services and mediciness and such other treatment as
may be approved by the division for the injuries s:iffered
due to criminally injurious conducts

{3) (a) The dependents of a victim who is killed as a
result of <criminally injurious conduct are entitled to
receivey in a gross single amount payable to all dependents.
weekly benefits amounting to 66 2/3% of the wayes received
at the time of the criminally injurious conduct causing the
deaths subject to & maximum of $125 per weeks Heekly
compensation payments shall be made at the end of each
2-week periode

(D) Benefits under subsection (3){a) of ¢this section
shall be paid to the spouse for the benefit of the spouse
and other dependentss unless the division determines that

other payment arrangements should be made. If a spouse dies
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or remarriesy benefits under subsection (3)(a) shall cease
to be paid to the spouse but shall continue to be paid to
the other dependents so long as their dependent status
continuese

(4} Reasonable Ffuneral and burial expenses of the
victiny not exceeding $1¢100s shall pe paid if all other
coliateral sources have properly paid such expenses but have
not covered all such expensess

(5) Compensation payable to a victim and all of the
victim®'s dependents in cases of the victim's death because
of injuries suffered due to an act of criminally injurious
conduct may ;ot exceed 3259000 in the aggregate.

(6) Compensaticn benefits are not payable for pain and
sufferings inconveniences physical impairments or nonbodily
damages

(1) (;) A person who has suffered injury as a result
of criminally injurious conduct and as a result of such
injury has no reasonable prospect of being regularly
employed in the normal labor markets but was not employed at
the time of such injurys ®may in the discretion of the
division be awarded weeckly compensation benefits in an
amount determined by the division not to exceed $100 per
weeke Weekly compensation payments shall centinue until the
claimant has a reasonable prospect of being regularly

employed in the normal labor market or for a shorter period
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as determined by the division. The claimant shall be awarded
benefits as provided in subsection (2) of this sections

{b) The dependents of a victim who is killed as a
result of criminally injurious conduct and who was
unemployed at the time of death may in the discretion of the
division be awardedy in a gross single amount payable to ailil
dependentsy a sum not to exceed $100 per week which shall be
payable in the manner and for the périod provided by
subsection (3}{b) of this section or for such shorter period
as determined by the divisione

{c) Compensation payable to a victia or a victim's
dependents under this subsection msay not ‘exceed $20+000.

Section 13« Manner of payment —— nonassignability aand
exemptionse (1) The division may provide for the payment of
an award in 3 lump sum or in installments. The part of an
award equal to the amount of weekly compensation accrued to
the date of the award shall be paid in a3 lump sumes Except as
provided in subsection (2)s the part of an award that wmay
not be paid in a tump sum shall be paid in installmentse

{2) At the instance of the claimants the division aay
commute weekly compensation benefits to a lump sum but only
upon a finding by the division that:

{(a) the award in a lump sum will promote the interest
of the claimant; or

{b) the amount of all future weekly compensation does
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not .exceed $1+000.

{3) An award is not subject to executions attachments
garnishments or other process.

{4) An assignment or agreement to assign a right +to
compensation in the future is unenforceable except:

{a) an assignment of a right to compensation for work
loss to secure payaent of maintenance or child support; or

{b) an assignment of a right to coapensation to the
extent that the benefits are for the cost of productss
servicess or accommodations necessitated by the injury or
death on which the clais is based and are provided or to be
provided by the assigneeas

Section 14« Tentative awards. If the division
determines that the claimant will suffer financial hardship
unless a tentative award is made and it appears likely that
a final award will be mades an amount may be paid to the
claimantsy to be deducted from the final award or repaid by
and recoverable from the <claimant to the extent that it
exceeds the final awards

Section 15 Reconsideration and review of division
aecisionss (1) The division on its own motion or on request
of the claimant may reconsider a decision making or denying
an award or determining its amount. The division shall
reconsider at least annually every award being paid in

instaliments. An order on reconsideration of an award may
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not require refund of amounts previously paid unless the
award was obtained by fraude

(2) The right of reconsideration does not affect the
finality of a division decision for the purpose of appeale

Section 16« Rehabilitatione The division shali refer
to the department of social and rehabilitation services
victims who have been permanently disabled through
criminally injurious conducts who are receiving benefits
under this act and whoe in the opinion of the divisions amay
be wvocationally rehabilitated. The department of social and
rehabilitation services shall provide for the vocational
rehabilitation of the victims under its rehabilitation
programs to the extent funds are available unde  such
programse

Section 17« Appeal. {1) After the division has made
final determination concerning any matter relating to a
claimy if the claimant disputes the division®'s
determinations he may appeal to the workers® compensation
judge for reviews The judges after a hearings shall make a
final determination concerning the dispute and issue an
appropriate order affirming or wmodifying the division's
determinatione

{2) A1l proceedings and hearings before the workers®
compensation judge snatll be in accordance with the

appropriate provisions of the Montana Administrative
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Procedure Acte Howevers the workers® compensation judge is
not bound by common law and statutory rules of evidence.

{3} Notwithstanding 82-4216s an appeal from a final
decision of the workers® compensation judge shall be filed
directly with the supreme court of Montana in the amanner
provided by law for appeals from the district court in civil
casesa

Section 18« Attorneys® feese (1) The division may
grant attorneyst* fees to attorneys for representing
claimants before the division. Any attorney's fee granted by
the division shall be in addition to compensation awarded
the claimant under this acte

{2) The division may regulate the amount of the
attorney®s fee in any claim under this act where an attorney
is representing a claimante

{3) 1; cases under this act that go before the
workers® compensation judges the judge may grante in
addition to coampensation benefits grantede attorneys' rees
to attorneys for representing claimants before the judge.

Section 19 Public records —— right to inspecte The
records the givision maintains in its possession in the
administration of this act are open to public inspection and
agisclosusre in accordance with the provisions of 92-344
through 92-847a

Section 20« Limitation to benefit entitlementse
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Claimants receiving benefits under this act are not granted
an absolute entitlement to benefits. Senefits must be paid
in accordance with the amount of the legislative
apprepriationas If the division determines at any time that
the appropriated funds for a fiscal year will not be an
amount that will fully pay all claisse the division may make
appropriate proportionate reductions in benefits to all
claimantse Such reductions do not enti}]e claimants to
future retroactive reimbursements in future fiscal years
untess the legislature makes appropriations for such
retroactive benefitse

Section 2l. Effect on probation ‘and paroles (1} The
court when placing any convicted person on probation may set
as a condition of probation tne payment to the state of an
amount equal to any benefits paid by the division to a
victim or a victim's dependentss The court may set a
repayment schedule and modify it as tircuustagces changea

(2) The court may wake payment of the debt a condition
of parole subject to wmodification based on a change in
circumstancese

Section 22« Federal fundinge The division may adopt
appropriate rules in order to receive federal funds under
federal criminal reparation and compensation actse

Section 23« Penalty. Any claimant who knowingly makes

a false claim or a false statement in connection witn any
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claim is guilty of a misdemeanor and upon conviction shalls
in addition to being punished as provided by lawsy forfeit
and repay any <ompensation paid under this acte

Section 24« Severability. If a part of this act is
invalide all walid parts that are severable from the invalid
part remain in effecte If a part of this act is invalid in
one or more of its applicationss the part remains in effect
sn all wvalid applications that are severable from the
invalid applicationse

SECTICN 25 (CRIME WICTIMS = (ONPENSATION  ACCOUNT
ESTABLISHED. _ THERE IS CREATED A CRIME VICTIMS COMPENSATION
ACCOUNT IN THE EARMARKED REVENUE FUNDe THERE SHALL BE PALD
INTQ THIS ACCOUNT 6% OF THE FENES ASSESSEQ . AMD DAILS
EQBRFEITEU ON ALL OFFENSES INVOLVING A VIOLATION QF A STATE
STATUTE OR A CITY OROINANCE RELATING ¥O THE OPERATIUN OR _USE
OF MOTOR VWEHICLES. E€XCEPY OFFENSES RELATING IO PARKING OF
YEHICLES

Section 26« Appropriation. There is appropriated to
the department of labor and industrys division of workers*
compensatione from the generai———fund CRIME  ¥ICTIMS
COMPENSATION EARMARKED REYENUE ACCOUNT the sum of $390,000
for the biennium ending June 30s 1979y for the purpose of
administering this acte

Section 27. Effective dates {1l) Secticons 1 through 24

of this act are effective on January 1+ 1978+ and shalil
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apply only to injuries resuiting from criminally injurious
conduct which occurred on or after January ls 1978« Howevers
the division mays after July les 1977+ employ personnel and
pay for expenses in order to establish the administration of
the acts adopt rules of procedurey and initiate publicity
regarding the benefits under the act.

t2) Section 25 26 of this act is effective July 1»
1977«

—End—
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INTROCUCED BY

4 BILL FCE AN ACT ENTITLED:
STATE-FINANCED PROGHAM OF COMPENSATION TO PERSONS WEO SUFFER
BODILY INJURY BANRD TO DEPENDENTS OF THOSE WHO ARE KILLED BY
CRININALLY INJURIOUS CONDUCT OR 1IN ATTENPTS TO PREVENT
CRININAL CONCUCT OR APPREHEND CRIMINALS; AND TO APPROPBRIATE

SOKEY THEBEPOR.™

BRE IT ENACTED BY THR LEGISLATURE OF THE STATE OF MONTAKA:

Section 1. Short title. This act may be cited as "The
crime Victims Compensation Act of Montabpa™.

Section 2. Legislative purpose and intent. It is the
intent of the legislature of this state to provide a method
of compensating and assisting those persons withimp the state
whe are innocent victims of criminal acts and vho suffer
bodily injury or death. To tkis end, it is the legislature's
intention to provide compensation for ipjuries suffered as a
direct result of the.criminal acts of other persons.

Section 3. Definitiops. As used in this act, the
follovwing definitions apply:

(1) *"Claimant™ wmeans any of +the following claising
compensation under this act:

fa) a victis;

There are no changes in gzé jﬁ,z , & will not be re-run.
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(b) a dependent of a deceased victim; or

{c} an authorized person acting on behalf of any of
thenm.

{(2) "Collateral source® means a source of benefits or
advantages for economic leoss otherwise compensable uopder
this act vhich the victim or claisanst has received or which
is readily available to bhim fros:

{a) the offender;

{b) the government of the United States or amy agency
therecf, a state or any of its political subdivisions, or an
instrusentality of two or =more states, unless the law
providing for the benefits or advantages makes them excess
or secondary to benefits under this act;

{c) social security, sedicare, medicaid, and welfare;

{(d) workers?! compensation;

{e} wage continuation prograss of any esployer;

(f} proceeds of a contract of insurance payable to tke
victia for loss which he sustained becazuse of the criminally
injarious condact, except proceeds from a private life
insurance contract if the victim has paid all or a porticn
of premiums for the insurance policy; or

{g) a contract, including an insurance contract,
providing hospital and other health care services or
benefits for disability. Any such contract ism this state may

not provide that benefits wunder this act shall be a

HE257



2 w W

-~ & Wn

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0905/01

substitute for bewefits under the coptract or that the
contract is a secondary souarce of benefits and benefits
under this act are a primary source.

{3) ®"Criminally isjurious conduct"™ means conduct that:

{a) occuars or is atteapted in this state:

(b} results in bodily injury or death; and

{c}) is punishable by fime, isprisommeat, or death or
would be so punishable but for the fact that the person
engaging in the conduct lacked capacity toc commit the crime
under the laws of this state, Criainally iajurioes conduct
does wot inclefde coaduct arisisg out of the ownership,
maintenance, or use o©f a wmotor vwehicle except when
criainally intended to cause bodily injury or death.

{4) “bhependent” zeans a natural person who is
recognized under the lawv of this state to be wholly or
partially dependent upon the victia for care or support and
includes a child of the wictim conceived before the wictim's
death but born after the victia®s death, inclnding a child
that is conceived as a result of the criminally injurious
conduct.

(5) ™Division™ s=seans the division of vorkers®
corpensation provided for in 82a-100%.

{6) "victia® wmeans a person who suffers bedily injary
or death as a resalt of:

{fa) crimisally injurious comduct;

-3

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC £945,/01

(b) the good faith effort of any person to prevent
criminally injurious conduct; or

{c) the good faith effort of any person to apprehend a
person reasonably suspected of engaging in criminally
injuricus conduct.

Section 4. Award cof coapensation, The divisicn shall
award compensation benefits under this act if satisfied by a
preponderance of the evidence that the reguiresents for
compensation have been wet.

Sectiorn 5. Powers and duties of the divisiom. {1} The
division shall:

(a) adopt rules to implement this act;

(b} prescribe forms for applications for compemsation;

(c) deteraine all wmatter relatirg to claims for
coapensation; and

{d} publicize widely the availability of compensation
and information regarding the filing of claims therefor. The
divisior shall work with law enforcement agescies in order
tc formulate plans and procedures for the distribution and
commurication of information +to victias concerning their
eligibility for benefits under this act.

{2) The division may:

(a) reguest and obtain frce proseceting attormeys and
lay enforcement officers imvestigaticns and data to emable

the division to deteraine vhetber and the extent to which a
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HOUSE BILL RNO. 357
INTRODUCED 8Y WUILICIy FABREGAs BRADLEYs

ORISCOLLy MELGYe GILLIGANs AAGESUNs SCULLYs LYNCH

A BILL FUR AN ACT ENTITLED: "AN ACT TO ESTABLI>H A
STATE~-FINANCED PRUGRAM UF CUMPENSATION TO PERSUNS WHO SUFFER
BODILY INJURY AND TO DEPENDENTS OF THOSE WHO ARE KILLED BY
CRIMINALLY INJURIQUS CONOULT OR IN ATTEMPTS TU PREVENT
CRIMINAL CONDUCT OR APPREHEND CRIMINALS; AND TO APPROPRIATE

RONEY THEREFURW™

BE IT ENACTED BY THE LEGISLATURE OF THE S}ATE OF MONTANA:

Section le Short titlee This act may be citea.as "The
Crime Victims Compensatiaon Act of Montana¥.

Section 2. Legislative purpose and intente it is the
intent of the legislature of this state to provide a aethod
of compensating and assisting those persons within the state
wno are innoceat victims of criminal acts and who suffer
bogily injury or deathe To this endsy it is the legislature's
intention to proviage compeasation for injuries suffered as a
direct result of the criminal acts of other personse
" Section 3. Definitionss As usead in this acts the
following definitions apply:

(1) ™Claimant® means any of the following claiming

compensation under this act:

THIRD READING
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‘{a) a victim;
(b) a cependent of a deceased victim; or
.{c) an authorized person acting on behalf of any of

them.

{2} “Lollateral source® means a source of penefits or
advantages for economic 1oss otherwise compensable wunder
this act which the victim or claimant has received or =mhich
is readily available to him from:

{a) the offender;

tb) the government of the United States or any agency
thereofs a state or any of its political subdivisionss or an
instrumantality of two or more states: unless the law
providing for the benefits or advantages makes tnem excess
oFr secondary to benefits under this act;

{c} social securitys medicarey medicaidy and welfare;

{d) workers® compensation;

{e) wage continuation proyrams of any ewmployer;

(f] proceeds of a contract of insurance payable to the
victim for loss which he sustained because of the criminally
injurious conducts except proceeds from a private life
insurance contract if the victim has paid all or a portion
of premiuas for the insurance policy; or

{g) & contracts including an insurance contractse
providing hospital and other health care services or

benefits for disabilitys Any such contract ia this state may
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not provide that bDenefits under this act snall we a
substitute for obenefits wunder the contract or that the
contract is a secondary source of benefits and benefits
under this act are a primary sources

t3) "Criminally injurious conduct®™ means conduct that:

{a) occurs or is attempted in this state;

ib) results in bodily injury or death; and

{c) is punishable by finey imprisonmentsy or deatn or
would be so punishable but for the fact tnat the person
engaging ia the conauct lacked capacity to commit the crime
unday the laws of this state. Criminally .iajuriocus conduct
does not include conduct arising out of the ownerships
maintenances or use of a wotor vehicle except when
criminally intended to cause bodily injury or deathe

{(4) "Depengent® neans a natural person who is
recognized under the law of this state to be wholly or
partially dependent upon the victim for care or support and
includes a child of the victim conceived pefore the viclim*s
death but born after the victia's deaths including & child
that is conceived as & result of the criminally injurious
conducts

{5) "oivision" wmeans the division of workers'
compensation provided for in 82A—100%4e

(6} ™victim™ means & person who suffers bodily injury

or death as a result of:
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(a) criminally injurious conduct;

(b} the goou faith effort of any person to prevent
criminpally injurious conauct; or

{c) the gqood faitn effort of any person to apprenend a
person reasonably suspected of engaging in criainally
injurious conductes

Section 4e Award of coupensation. The division snall
award compensation benefits under this act if satisfied oy a
preponderance of the evidence that the requirements for
compensation have been mete

Section %. Powers and duties of the divisione {1} The
division shail:

{a) adopt rules to implement this act;

{b) prescribe forms for applications for compensation;

{c) determine all matter relating to claias for
compensation; and

(d)}) publicize widaly the availability of compensation
ang information regarding cthe filing of claims therefore The
division shall work with law enforcemnent agencies in oraer
to formulate plans and procedures for the gqistribution and
commupnication of information to victims concerning their
eligioility for benefits under this acte

(2) The division may:

{a} request ana ovtaein from prosecuting attorneys and

law enforcement officers investigations anda data to €naole

—y- HE 357
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the division to determine «hether and the extent to which a
claimant qualifies for compensation. A statute providing
canfidentiality for a claimant®s or victim's juvenile court
records does not apply to proceedings under this acte

{p) subpuendy witnesses and other prospective evidences
aaminister oaths or affirmations, conduct hearingss and
receive relevants nonprivileged evidence; ana

[c) take notice of judicially cognizable facts and
generals technicals and scientific facts within its
specialized knowledge.

Section 6« Application for compensation -- awards -—-
limitations on awardss (1} An appliéant for an award of
compensation may apply in writing in a form that .conforas
substantially to that prescribed by the division.

{2) Compensation may not be awarded unless the claim
is filed with the division within 1 year after the day the
criminally injurious conduct occurred causing the injury or
gdeath upon which the claim is based. The time for filing a
claim may pe extended Dy the division for good cause shownes

(3) Compensation may not be awarded to a claimant who
is tiwe offender or an accomplice of the offender or to any
claimant if the award would unjustly penefit the offender or
accomplices Unless the division determines that the
interests of justice otherwise require in & particular cases

compensation may not be awardged toO the spouse of or a person
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living in the same nousehold with the offender or his
accompl ice or to the parentes childs brothery or sister of
the offender or his accompliceas

(4) Compensation may not Dbe awarded unless the
criminally injurious conduct resulting in injury or death
was reported to a law enforcement afficer within 72 hours
after its occurrence or the division finds there was good
cause for the failure to report within that time.

{5) In order to be eatitled to benefits uader this
acte a2 claimant sust fully cooperate with alil lam
enforcement agencies and  prosecuting attorneys in the
apprehension and prosecution of the offender causing the
criminally injurious comducte The divisions upon finding
that the claimant or victim has not fully cooperated with
appropriate law enforcement agencies or prosecuting
attorneyss may defy oOr recohsider and reduce an award of
coapensations

{6) Compensatian otherwise payable to a claimant shail
be reduced or denied to the extent the compensation penefits
payable are or caa be recouped from collateral scurces.

{1) Persons serving a sentence of imprisonment or
residing in any other public institution which proviges for
the maintenance of such person afe not entitled to the
benefits of this acte.

Section 7. Hearinys and informal dJdisposition before
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the divisione The division may hold informal hearings in
order to make determinations regarding the compensapility of
a claims At such hearingss the division may subpoena
witnesses and oocuments as set forth in 82-4220. Hearings
held under this subsection are not considered contested case
hearings under the Montana Administrative Procedure Acte
Howevers the division spnall adopt rules regarding its
informal hearing proceduresa

Section te Evidence of coaditions (i) There is no
privileges except privileges arising from the
attorney-~client relationships as to communications or
records relevant to¢ an issue of the physicals mentals or
emotional coadition of the <claimant or victim in a
proceeding under this act in which that conditior is an
element .

{2) If the mentals physicalsy or emotional condition of
a victim or claimant is material to a claims the iivision
@ay order the victim or claimant to submit from t.we to time
to & mental or physical examination by a physician or
psychologists or may oraer an autopsy of @ deceased victime
The division snall pay for such examination. The order shall
specify the timey places mdnNers conaitionsy gnd scope of
the examination of autogsy and the person by whom it s to
be made and shall require the person to file witn the

division a detailed written geport ot the examination of
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autopsys The report shall set out his findingss including
results of all tests mades diagnosess prognosess and other
conclusions and reports of earlier examinations of the sawme
conditions. On request of the person examineds the division
shall furnish him a copy of the report. If the victim is
deceaseds the divisions om requestsy shall furnish the
claimant a copy of the reporte

{3) The division may require the claimant to
supplement the application with any reasonably available
medical or psychological reports relating to the injury for
which coapensation is claimedes

Section.9- Enforcement of division's orderse. If a
person refuses to comply with an order of the division or
asserts a privilegees except privileges arising from the
attorney-client relationshipe to withhold or suppress
evidence relevant to a claime the division may make any just
orders including denial of the claimke

Section 10« Award and payment of compensatione (1} An
award may be made whether or not any person és prosecuted or
convicteds Proof of conviction of 2 person whose acts give'
rise to a cleim is conclusive evidence that the crime was
committed unless an application fuor rehearings an appeal of
the convictiuny or <Certiorari iz peucing or & renearing  ofr
new iraa! hgs een orderele

{2y 7T. division ey suspend the proceedings pending
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disposition of a criminal prosecution that has been
commenced or is imminent and wmay make a3 tentative award
under [section 1l4]).

Section 11l. Subrogatione (1) If a claimant seeks
compensation under this act and compensation is awardedy the
division is entitled to full subrogation against a judgment
or recovery received by the claimant against the offender
for all compensation paid under this acte The division®s
right of subrogation shall be a first lien on the judgment
or recovery. If the claimant does not institute the action
against the offender within 1 year from the date the
criminally imnjurious conduct occurreds the division may
institute the action in the name of the claimant or the
claimant®s persondl representative.

{2y If the claimant ipstitutes the acticas the
division shall pay a proportional share of costs and
attorneys"® fees if it recovers umnder its subrogation
intereste

(3) If the division institutes the action in the name
of the <claimant or the claimant®s personal representative
and the recovery is in excess of the amount of compensation
paid to the claimant and costs incurred by the division in
pursuit of the actions the excess shall be paid to the
claimante

{#) If a judgment or recovery includes both damages

-G HB 357
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for hodily injury or death for which the division has paid
compensation under this act and damages for which the
division has not paid compensations then the division's
subrogation interest snall apply only to that proportion of
the judgment or recovery for which it has paid compensation.
In a civil action in @ court of this state arising out of
criminally injurious conducts the judges on timely motions
shall direct the jury to return a2 special verdict indicating
separately the amouats of the various iteams of damages
awardeds A claimant wmay not make recoveries against the
offender in $Uch a way as to avoid and preclude the division
from receiving its proper subrogation share as provided in
this sectione. The divisiaon shall release its Vien provided
for in subsectionr (1) above upon receipt of its subrogation
share.

Section 12. Compensation benefitss (1} A claimant is
entitled to weekly compensation benefits when the claimant
has a total actual loss of wages due to injury as a result
of criminally injurious conducte During the time the
claimant seeks such weekiy bepefitss the claimants as a
result of such injury» sust have no reasonavle prospect of
being reqularly employed in the normal labor market. The
weekly benefit amount is 66 2/3% of the wages received at
the time of the criminally injurious conducty subject to a

maximum of $125. Weekly compensation payments shall be made
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at the end of each 2-week periode No weekly compensation
paywents may be paid for the first week after the criminally
injurious conduct occurreds but if total actual loss of
wages continues for 1 weeks weekly compensation payments
shall be paid from the date the wage loss begane Weekly
compensation payments shall continue until the claimant has
a reasonable prospect of being regulariy employed in the
rnormal labor marketes

{2} The claimant is 2ntitled to be reimbursed for
reasonable services by 3 physician or surgeons reasoaable
hospital services and medicinesy and such other treatment as
may be approved by the division for the injuries suffered
due to criminaliy injurious comducis.

(3} (3) The dependents of a wvictim who is killed as a
result of criminally injurious conduct are entitled to
receivey in a gross single amount payable to all dependentss
weekly benefits amounting to 66 2/3% of the wages received
at the time of the criminally injurious conduct csusing the
deaths subject to a maximum of $125 per week. Weekly
compensation payments shall be asade at the end of each
2-week periode.

(b} Benefits under subsection (3)(a) of this section
shall be paid to the spouse for the benefit of the spouse
and other dependentsy unless the division determines that

other payament arrangements should be made. If a spouse dies
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or remarriess benefits under subsection (3)}(2a) shall cease
to be paid to the spouse but shall continue to be paid to
the other dependents so long as their dependent status
continuesas

(4) Reasonable funeral and burial expenses of the
victims not exceeding $1,100s shall be paid if all other
collateral sources have properly paid such expenses but have
not covered all such expensess

{5) Compensation payable to a victim and all of the
victim®'s dependents in cases of the victim®s death because
of injuries suffered due to an act of criminally injurious
conduct may not exceed $25,000 in the aggregate.

{6) Compensation benefits are not payable for pain and
sufferings inconveniences physical impairments or nonbadily
damages

(7} (a) A person wno has suffered injury as a result
of criminally injurious conduct and as a result of such
injury has no reasonable prospect of being regularly
employed in the normal labor markets but was not employed at
the time of such injurys ®may in the discretion of the
division be awarded weekly compensation benefits in an
amount determined by the division not to exceed 3100 per
week. HWeekly compensation paywents shall continue until the
clazimant has a reasonable prospect of being regularly

employed in the normal i1abor market or for a shorter perioé
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as determined by the division. The claimant shall be awarded
benefits as provided in subsection (2) of this sectiog.

{b) The dependents of a victia who is killed as a
result of criminally injurious conduct and who was
unemployed at the time of death may in the discretion of the
division be awardeds in a gross singie amount payable to all
dependentss 3 sum not to exceed $100 per week which shall be
payable in the manmner and for the period provided by
subsection {3)({b) of this section or for such shorter peried
as determined by the divisione

(c) Compensation payable to a victim or a victia's
dependents under this subsection say not exceed $20,000.

Section 13. Manner of paysent -— nonassignability and
exemptionse (1) The division may provide for the paysent of
an award in a lump sum or in instalisents. The part of an
award equal to the amount of weekly compensation accrued to
the date of tll'ne award shall be paid in a3 lump sum. Except as
provided in subsection (2)e the part of an award that say
not be paid in a lump sum shall be paid in installmsents.

(2) At the instance of the claimants the division may
commute weekly compensation benefits to a lusp sum but only
upon a finding by the division that:

(a) the award in a lump sum will promote the interest
of the claisant; or

{b) the amount of all future weekly compensation does
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not exceed $1+000a

(3) An award is not subject to executions attachments
garnishsents or other processe.

{4) . An assignment or agreement to assign a right to
compensation in the future is unenforceable except:

{a) an assignment of a right to compensation for work
loss to secure paysent of maintenance or child supporti or

(b} an assignmeat of a right to compensation to the
extent that the benefits are for the cost of productss
servicess of accoamodations necessitated by the injury or
death on which the claim is based and are provided or to be
provided by the assignee.

Section l4. Tentative adardse 1f the division
detersines that the claimant will suffer financial hardship
unless a tentative award is made and it appears likely that
a final award will be mades an amount may be paid to the
claisants to be deducted from the final award or vrepaid by
and vecoverable from the claimant to the extent that it
exceeds the final awarde.

Section 15 Reconsideration and review of division
decisionse (1) The division on its own motion or on request
of the claimant may reconsider a decision making or denying
an award or determining its amounte. The division shall
reconsider at least annually every award being paid in

installments. An order oa reconsideration of an award wmay
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not- raquire refund of amounts . previously paid unless the
-award was obtaimed by fraude

{Z) The right ‘of reconsideration ddes not affect the
finality of a division decision for the purpose of appealea

Section 16= -Rehabilitatione The division $hall refer
‘to the ‘department of social and rehdbilitaticon sérvices
victims who have been peétmanently disabled through
criminally injurious <conducts who are receiving benefits
under this act and whos in the opinion of -the divisions "may
be wvocationally réhdbllitated. The department of social and
rehabilitation services shall provide for the vocatiomal
rehabilitation of the victims under its rehabilitation
programs to the extent funds -are available wunder such
programse

Section 17. Appeal. (1) After the division has made
final determination concerning any ‘matter relating to a
claimy if “the claimant disputes the division®s
determinationy he may appeal to the workers?! coapensation
judge for review. The judges after a hearings shall make a
final determination concerning the dispute and issue an
appropriate order affirming or wodifying the division®s
determination.

{2) All proceedings and hearings before the workers®
compensation judge shall be in accordance with the

appropriate provisions of the Montana Administrative
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‘Procedure Acte Howeveres the workers® coapensation judge is
“not bound by common law and statutory rules of evidence.

(3) Notwithstanding -82<4216s “an-sppeal from a final
“décision of the workers®-compensation. judge shall be filed
direetly with the supreme court 6f Mortana in the manner
~provided by 1aw for appeals from the district court in civil
‘casese

Section l8. Attorneys® feess (1} The division - may
grant attorneys' fees to -attorneys for representing
claimants before the divisions -Any attorney®s fee granted by
the division shall be in addition to compensation awarded
-the claimant under -this aite

{2} The division may regulate the dmount of the
-atterney®s fee in any claim under this act where an attorney

is representing-a-claisante.

{3) In cases under this act that 9o before the
workers® compensation judges the judge wmay grants in
addition to coampensation benefits granted, attorneys? fees
to attorneys for representing claimants before the judge.

Section 19« Public records — right to inspects The
records the aivision maintains in its possession in the
adeinistration of this act are open to public inspection and
disclosure in accordance with the provisions of 92-344
through 92-847.

Section 20« Limitation to benefit entitlementsa
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Claimants receiving benefits under this act are not granted
an absolute entitlement to benefitse Benefits must be paid
in accordance with the amount of the legislative
appropriations If the division determines at any time that
the appropriated funds for a fiscal year will not be an
asount that will fully pay all claimss the division msay make
appropriate proportionate reductions in benefits to all
claimantse Such reductions do not entitle claimants to
future retroactive reisbursements in future fiscal years
unless the legislature makes appropriations for such
retroactive benefits.

Section 2l Effect on probation Qnd parolaee (1) The
court when placing any convicted person on probatioa may set
as a condition of probation the payment to the state of an
amount equal to any benefits paid by the division to a
victim or a victia's dependents. The court msay set a
repaypent schedule and modify it as circumstances change.

(2) The court may make payment of the debt a condition
of parole subject to wmodification based on a change in
circumstancess

Section 22- Federal fundinge The division may adopt
appropriate rules in order to receive federal funds under
federal criminal reparation and compensation actse

Section 23« Penalty. Any claimant who knowingly makes

a false cilaim or a false statement in connection with any
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clain is guilty of a misdemecanor and upon conviction shaills
in additicn to being punished as provided by laws forfeit
and repay any compensation paid under this act.

Section 24. Severability. If a part of this act is
invalids all valid parts that are severable from the invalid
part remain in effecte If 3 part of this act is invalid in
one or more of its applicationss the part remains in -effect
in all walid applications that are severable from the
invalid applicationse

SECTION 25e CRIME  YICTIMS = COMPENSATION  ACCOUNT
ESTABLISHED. . IMERE XS CREATED A CRIME VICYINS COMPEMSATION

YEHICLESS

Section 26. Apprapriatione There is appropriated to
the departaent of labor and industrys division of workers®
compensations froa the general——fund CRIME YICTINMS
CONPENSATION _EARMARKED REVENUE ACCOUNT the sum of $390,000
for the biennium ending June 30+ 1979 for the purpose of
adainistering this acte

Section 27. Effective dates. (1} Sections 1 through 24

of this act are effective on January 1is 1978, and shall
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apply only to injuries resulting from criminally injurious
cenduct which otcurred on or after Jansary Ly 1978. Howevery
the division mays after July le 1977s employ personnel and
pay for expensés in order to estadblish the administration of
the atts adopt vrules of procedures and inktiate pablicisy
regarding the benefits under the acte

{2) Section 25 2& of this act s effective July 1y
1977

-End~
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April 18, 1977,

STANDING COMMITTEE REPORT
Senate Committee on Judiciary -/

That House Bill No. 357 be amended as follows:

1. Amend page 2, section 3, lines 20 through 22.
Following: "conduct"

Strike: 1lines 20 through 22 in their entirety
Insert: "; or"

2. Amend page 3, section 3, lines 13 and 14.

Following: "vehicle"
Strike: lines 13 and 14 in their entirety
Insert: "."

3. Amend page 4, section 3, line 2.
Following: " (b)"

Strike: "the"

Insert: "his"

Following: "effort"

Strike: "of any person”

4. Amend page 4, section 3, line 4.
Following: " (c)"
Strike: "the"
Insert: "his"
Following: ‘“effort" -
Strike: "of any person"

5. Amend page 4, section 5, - line 1l4.
Following: ";"
Insert: “"and"

6. Amend page 4, section 5, lines 16 through 22.

Following: '"compensation”" on line 16
Strike: 1lines 16 through 22 in their entirety
Ingert: "."

7. Amend page 7, section 8, lines 12 and 13.

Following: ‘"physical"
Strike: ", mental, or emotional"
8. Amend page 7, section 8, 2 line 16.
Following: "the"
Strike: "mental,"
Following: '"physical"
Strike: ", or emotional"

L e ecm————————————————
At e R A bl T e
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9. Amend page 7, section 8, lines 19 and 20.

Following: "to a"
Strike: "mental or"
Following: &R '"physician" -

Strike: "or psychologist,"
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10. Amend page 7, section 8, line 21.
Following: "examination"
Insert: '"or autopsy"

11. Amend page 8, section 8, line 10.
Following: "medical”
Strike: "or psychological"

12. Amend page 12, section 12, line 9.
Following: "victim"

Insert: '

13. Amend page 12, section 12, line 10.
Following: "death"
Insert: ","

14. Amend page 12, section 12, line 19.
Following: '"market,'
Insert: "who was employable”

15. Amend page 13, section 12, line 5.
Following: line 4

Strike: "unemployed"

Insert: '"employable but not employed"

16. Amend page 13, section 12, line 10.

Following: "division.

Insert: The claimant shall be awarded benefits as provided in subsection
(4) of this section.”

17. Amend page 13, section 12, line 12.
Following: "$20,000"

Insert: , and the limitations of subsection . (6) apply to compensa-
tion under this subsection (7)"

18. Amend page 13, section 13, lines 14 through line 1 on page 14.
Following: " (1L)"
Strike: subsections (1) and (2) in their entirety
Insert: "Amounts payable as weekly compensatlon may not be commuted
to a lump sum and may not be Tee = \ - . paid less
frequently than every 2 weeks."

Renumber: all subsequent subsections

19. BAmend page 16, section 18, line 14.
Following: "act"

Strike: ‘"where"

Insert: "when" -
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20. Amend page 17, section
Following: " (2)"

!

21, line 18.

Strike: "The court may make payment"

- Insert: "“Payment"
Following: "“debt"
Insert: "may be made"

21. Amend page 17, section
Following: "Any"

Strike: "claimant"

Insert: "person"

22. Amend page 17, section
Following: "statement"
Insert: "or uses any other

23. Amend page 18, section
. Following: "of"

Strike: "a misdemeanor"
Insert: "theft as provided

24. Amend page 18, section
Following: "by"

Strike: "law"

Insert: “that section"

23, line 24.

23, line 25.

fraudulent device

23] line l-

in 94-6~302"

23, line 2.



- | ~’
April 18, 1977

SENATE
COMMITTEE OF THE WHOLE

That House Bill No. 357 be amended as follows:

1. Amend page 16, section 18, line 20.

Following: 1line 19 '

Insert: "(4) In no claim or case may attorney fees in excess of
5% of the amount paid to a claimant, or on his behalf, be
paid directly or indirectly to a claimant's attorney."



45th Legislature

o

-

=]

10
11
12
13
i4
15
16
i7
18
19
20
Fa3
22
23
24

25

HE 0357703

HOUSE BILL NO. 357
INTRODUCED BY QUILICI» FABREGAs BRADLEYs

DRISCOLLy MELOYs GILLIGANs AAGESONs SCULLYy LYNCH

A BILL FOR AN ACT ENTITLED: AN ACT TO ESTABLISH A
SYATE-FINANCED PRDGRAM OF COUMPENSATION TUO PERSUNS WHO SUFFER
BODILY INJURY AND TO DEPENDENTS OF THOSE WHD ARE KILLED BY
CRIMINALLY IMJURIOUS CONDUCT OR IN ATTEMPTS TO PREVENT
CRIMINAL CONDUCT OR APPREHEND CRIMINALS; AND TO APPROPRIATE

MONEY THEREFORa™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Short titlee This act may be cited ps “The
Crime Yictims Compensation Act of Montana®e.

Section 2. Llegislative purpose and intente It is the
intent of the legislature of this state to provide a wmethod
of compensating and assisting those persons within the state
who are innocent victims of criminal acts and who suffer
bodily injury or deathe. To this ends it is the legislature®s
intention to provide compensation for injuries suffered as a
direct result of the criminal acts of other personss

Section 3. Definitionse As used in this acts the
following definitions apply:

{1} %"Claimant® means any of the following claiminag

compensation under this act:
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(8} a victim;

(b} a dependent of a deceased victim; or

{c} an authorized person acting on behalf of any of
thene

(2) "Coilateral source™ means a source of benefits or
advantages for economic loss otherwise compensable under
this act which the victia or claimant has received or which
is readily available to him from:

{a) the offender;

{b} the government of the United States or any agency
thereofy a state or any of its political subdivisionses or an
instrumentality of two or more statess unless the law
providing for the benefits or advantages makes them excess
or secondary to benefits under this act;

{c) social securityy medicarey medicaidy and welfare;

{d) workers® compensationj;

(e} wage continuation programs of any employer;

{f)} proceeds of & contract of insurance payable to the
victim for loss which he sustained because of the criminally
injurious conducty—-exeept——procesds——Ffrom—a——privete——3ife
Tasdrance——econtract—if-the-yictim—has—paid-alti-er—a-portien
of-prenitums—for—the—+nsurance—potieyt-or: R

(o) a contracte including an insurance contracts
providing hospital and other health care services or

benefits for disabilitys Any such contract in this state may

-—2— HB 357
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not provide that benafits under this act shall be a
substitute for benefits wunder the contract or that the
contract is a secondary source of benefits and benefits
under this act are a primary sources

{3) *"Criminally injurious conduct® means conduct that:

(a} occurs or is attempted in this state;

(b} results in bodily injury or death; and

(c} is punishable by finey imprisonments or death or
would be so punishable but for the fact that the person
engaging in the conduct lacked capacity to commit the crime
under the laws of this states Criminally injurious conduct
does not include conduct arising out of the ownerships
wmaintenances or use of a motor vehicle except———when
eriminatty-intended—to—couse—bodity—injury-or-deaths,

{4) T"Dependent® means a natural person who is
recognized under the law of this state to be wholly or
partially dependent upon the victim for care or support and
includes a child of the victim conceived before the victim®s
death but born after the victim®s deaths including a child
that is conceived as a result of the criminally injurious
conduct.

{5) ®Division™ means the division of workers"®
compensation provided for in BZA—-1004.

{6) ™Victim" means 2 person who suffers bodily injury

or death as a resuit ofs
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{a) criminally injurgous conduct;

{b) +he HIS good faith effort of-sny—person to prevent
criminally injuricus conduct; or

(c} ¢he HIS good faith effort ef-——any—person to
apprehand a person reasonably suspected of engaging in
criminally injurious conducte

Section 4« Award of compensationes The division shall
award compensation benefits under this act if satisfied by a
preponderance of the evidence that the requirements for
compensation have been mete

Section 5« Powers and duties of the divisione {1} The
division shall:

(a) adopt rules to implement this act;

(b} prescribe forms for applications for compensation;

{c) determine all wmatter relating to claims for
compensationt—end

{td¥——pubticire—widely-the-avaitabitity—of-—compensation
and-information—reqarding—the—Ffiling-of-clteins—thereforv—Fhe
division—-—shatt——work-with—taw-enforcement—agencies—in-order
to-formutate-plans—end-procedures—for-the——distribution——oand
communieation——-eof——information——to-—victins—concerning—their
etigibttity—Ffor—bensfits—under—this-actes

(2) The division may:

{a) request and obtain from prosecuting attorneys and

—&— HB 357
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law enforcement officars investigations and data to enable
the division to determine whether and the extent to which a
claimant qualifies for compensation. A statute providing
confidentiality for a claimant®s or victim®s juvenile court
records does not 3apply to proceedings under this acte

{b} subpoena witnesses and other prospéctive evidences
administer oaths or affirmationss conduct hearingse and
receive relevants nonprivileged evidence; and

(c} take notice of judicially cognizable facts and
generaly technicale and scientific facts within its
specialized knowledgee

Section 6« Application for compensatibn —— awards —
limitations on awardse {1} An applicant for an_auard of
compensation may apply in writing in a form that conforms
substantially to that prescribed by the divisione

(2) Compensation may not be awarded unless the claim
is filed with the division within 1 year after the day the
criminally injurious conduct occurred causing the injury or
death upon which the claim is baseds The time for filing a
cliaim may be extended by the division for good cause showne

(3) Compensation may not be awarded to a claimant who
is the offender or an accomplice of the offender or to any
claimant if the award would unjustly benefit the offender or
accomplice. Unless the division determines that the

interests of justice otherwise require in a particular cases
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compensation may not be awarded to the spouse of or a person
living in the same household with the offender or his
accomplice or to the parents childe brothers or sister of
the offender or his accomplice.

{4) Compensation may not be awarded wunless the
criminally injurious conduct resulting in injury or death
was reported to a law enforcement officer wWithin 72 hours
after its occurrence or the division finds there was good
cause for the failure to report within that time.

{5) In order to be entitled to benefits under this
acty a claimant wmust fully cooperate with all law
enforcement agencies and prosecuting attorneys in the
apprehension and prosecution of the offender causing the
criminally injurious conducte The divisions upon finding
that the claimant or victim has not fully cooperated with
appropriate 1aw enforcement agencies or prosecuting
attornzyss may deny or reconsider and reduce an award of
compensationas

(6) Compensation otherwise payable to a claimant shall
be reduced or denied to the extent the compensation benefits
payabil= are or can be recouped from collateral sourcese

(7} Persons serving a sefitence of imprisonment or
residing in any other public institution which provides for
the maintenance of such” person are not entitled to the

benefits of this acte

—H6= HB 357
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Section 7« Hearings and informal disposition before
the divisione The division wmay hold informal hearings in
order to make determinations Tegarding the céupensabi]ity of
3 claime At such hearingsy the division may subpoena
witnesses and documents as set forth in 82-4220. Hearings
held under this subsection are not considerad contested case
hearings under the Montana Administrative Procedure Acte
Howevers the division shall adopt rules regarding its
informal hearing proceduress

Section 8. Evidence of conditione (1} There is no
privileges except privileges arising from the
attorney-client relationships as to communications or
records relevant to an issue of the physicalry-wentaly-or
emot+ormt condition of the claimant or victim in a
proceeding under this act in which that condition is an
elementas

{2) 1If the mentedy physicaly—er—-emotienst condition of
a victim or claimant is material to a claims the division
may order the victim or claimant to submit from time to time
to a3 mewtal——or physical examination by a physician or
psychotogtsty or may order an autopsy of a deceased victime
The division shall pay for such examination OB AUTOPSYe The
order shall specify the timey places mannersy conditionss and
scope of the examination or autopsy and the person by whom

it is to be wmade and shall require the person to file with

-1~ HB 357

10
11
12
13
14
15
1o
17
1g
19
20
21
22
23
2%

25

HB 0357703

the division a detailed written report of the examination or
autopsye The report shall set out his findingss including
results of all tests mades diagnosess prognosess and other
conclusions and reports of earlier examinations of the same
conditionse On request of the person examineds the division
shall furnish him a copy of the reporte If the victim |is
deceaseds the divisions on requests shall furnish the
claimant a copy of the reporte

{3} The division may require the claimant to
sdppIenent the application with any reasonably available
medical or—-psychodogieat reports relating to the injury for
which compensation is claimed.

Section 9. Enforcement of division's orders. If a
person refuses to comply with an order of the divisien or
asserts a privileges except privileges arisinoc from the
attorney—-client relationships to withhold or suppress
evidence relevant to a claims the division may make any just
ordery including denial of the claime

Section 10. Award and payment of compensations. (1} An
award may be made whether or not any person is prosecuted or
convictede Proof of conviction of a person whose acts give
rise to a claim is conclusive evidence that the crime was
committed unltess an application for rehearings an aopeal of
the corvictions or certiorari is pending or a rehédring or

new tria¥ has been ordered.
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[2) The division may suspend the proceedings pending
disposition of a criminal prosecution that has been
commenced or is imminent and wmay wmake a tentative award
under {section 14].

Section 1le« Subrbgatione {1) If a claimant seeks
compensation under this act and compensation is awardeds the
division is entitled to full subrogation against a judgment
or recovery received by the claimant against the offender
for all compensation paid under this acts The division®s
right of subrogation shall be a first lien on the judgment
or recoverye If the claimant does not institute the action
against the offender within 1 year frbom the date the
criminally injurious conduct occurredy the division may
institute the action in the name of the claimant or the
claimant*s personal representative.

{(2) If the claimant institutes the actiony the
division shall pay a »oroportional share of costs and
attorneys® fees if it recovers under its subrogation
interest.

{3) If the division institutes the action in the name
of the claimant or the claimant®s personal representative
and the recovery is in excess of the amount of compensation
paid to the claimant and costs incurred by the division in
pursuit of the actiony the excess shall be paid to the

claimante
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{4} If a judgment or recovery includes both damages
for bodily injury or death for which the division has paid
compensation under this act and damages for which the
division bhas not paid compensations then the division's
subrogation interest shall apply only to that proportion of
the judgment or recovery for which it has paid compensatione
In a <civil action in a court of this state arising out of
criminally injurious conducty the judgey on timely motions
shall direct the jury to return a special verdict indicating
separately the amounts of the various items of damages
awardede A claimant may not make recoveries against the
offender in such a way as to avoid and preclude the division
from receiving its proper subrogation share as provided in
this sectione The division shall release its lien provided
for in subsection {1) above upon receipt of its subrogation
share.

Section 12« Compensation benefitse (1) A claimant is
entitled to weekly compensation benefits when the claimant
has a total actual loss of wages due to injury as a result
of criminally injurious conducte During the time the
claimant seeks such weekly benefitsy the claimanty as a
result of such injurys fust have no reasonable prospect of
being reqularly employed in the normal  labor markets The
weekly benefi® amount is 66 2/3% of the wages received at

the time of the criminally injurious conducts subject +to I
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maximum of $125. Meekly compensation payments shall be made
at the end of each 2-week periods No weekly™ compensation
payments may be paid for the first week after the criminally
injurious conduct occurreds but if total actual loss of
wages continues for ¥ weeks weekly compensation payments
shall be paid from the date the wage loss begane Weekly
compensation payments shall continue until the claimant has
a reasonable prospect of being reqularly employed in the
normal tabor markete

{2) The claimant is entitled to be reimbursed for
reasonable services by a physician or surgeons reasonable
hospital services and medicinessy and such other treatment as
may be approved by the division for the injuries suffered
due to criminally injurious conducte

{3) (a) The dependents of a victim who is killed as a
result of criminally injurious conduct are entitled to
receives in a gross single amount payable to all dependentsey
weekly benefits amounting to 66 2/3% of the wages received
at the time of the criminally injurious conduct causina the
deaths subject to a maximum of 3$125 per uweeks Weekly
compensation payments shall be made at the end of each
2~-week periode

(b) Beriefits under subsection {3)(a) of this section
shall be paid to the spouse for the benefit of the spouse

and other dependentsy unless the division determines that
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other payment arrangements should be made. If a spouse dies
or remarriess benefits under subsection {3}(a) shall cease
to be paid to the spouse but shall continue to be paid to
the other dependents so Tong as their dependent status
continuesas

{4) Reasonable fupneral and burial expenses of the
victimy not exceeding $19100y shall be paid if all other
collateral sources have properly paid such expenses but have
not covered all such expensese.

(5) Compensation payable to a victime and a1l of the
victim*s dependents in cases of the victim®s deaths because
of injuries suffered due to an act of criminally injurious
conduct may not exceed $25+000 in the aggregates

{6) Compensation benefits are not payable for pain and
sufferings inconveniences physical impairments or nonbodily
damages

{7) {a) A person who has suffered injury as a result
of criminally injurious conduct and as a result of such
injury has no reasonable prospect of being regularly
employed in the normal labor markets WHO WAS EMPLOYABLE but
was not employed at the time of such injurys may in the
discretion of the division be awarded weekly compensation
benefits in an amount determined by the division not to
exceed $1007 per weeke “Weekly Compensation payments shiaT)

continue until the claimant has a reasonable prospect “6f

-12- HB 357
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being regularly employed in the norwmal labor market or for a
shorter period as determined by the divisione The claimant
shall be awarded benefits as provided in subsection (2) of
this sectione =

{b} The dependents of a victim who is killed as a
result of criminally injurious conduct and who was
unemployed E£MPLOYADLE SUY ROT EMPLOYED at the time of death
may in the discretion of the division be awardeds in a gross
single amount payable to all dependentsy a sum not to exceed
$100 per week which shall be payable in the manner and for
the period provided by subsection (3)(b) of this section or
for such shorter period as determined by the divisions IHE
LLAIMANT SHALL BE AWARDED RENEFIFS AS PROVIDED IN SUBSECTEION
£4) OF IHIS SECTIONS

{c} Compensation payable to a victim or a victim's
dependents under this subsection may not exceed $20,0002 AND
IHE LIMITATIONS OF SUBSECTION (6) APPLY 70 COMPENSATION
UNDER THIS SUBSECTION (T}«

Section 13. Manner of payment — nonassignability and
exemptionse (1) Fhe-divisionr-may-provide-for—the—peyment——of
an-—award-~in——a—Fuwp—sum—or—in—instaitnentse-Fhe—pert—of-an
anard-equal-—to—the—-emount—of —weekdy—compensation—ncerved-—to
the—date—of-the-award—shali—be—paid—in—e-tump-sums—Except—as
previded-—in——subsection——{2v—the-part—of—an-éward-thet-may

not—be-patd-rn—astump—sun—shati—be—paid—in—instaiiventss
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f2}——ht—the—instonce—of—the-—cioimenty—the—division-—-moy
commute-~—weekly-compensation-benefits—to—a-tump-sum—but—onty
upon—-ea—finding-by-the-division—thats

tar—the—eword—in—a—tump-sun—witt-promote—the—interest
of-the-cltaimantt-or .

thi——the——anount—of—at—Ffuture—weekiy-compensation—does
not—exceed-$1y006+ AMODUNTS PAYABLE AS WEEKLY COMPENSATION
MAY NOT 'BE COMMUTED TO A LUMP SUM AND MAY NOT BE PAID LESS
FREQUENTLY THAN EYERY 2 WEEKSe

+2¥(2) An award is not sub ject to executions
attachments garnishments or other processe.

t#¥(3) An assignment or agreement to assign a right to
compensation in the future is unenforceable except:

{a} an assiaonment of a right to compensation for work
loss to secure payment of maintenance or child support; or

(b) @an assignment of a right to compensation to the
extent that the benefits are for the cost of productss
servicesy or accommodations necessitated by the injury or
death on which the claim is based and are provided or to be
provided by the assignee.

Section l4. Tentative avardse If the division
determines that the claimant will suffér financial hardship
unless a tentative award is made and it appear§$ likely that
a final awd¥d will™™ be mades an amount may Be paid to the

claimants t¥Te deduct® from the final award o¥ repaid by

~14— KB 357



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 035T7/03

and recoverable from the claimant to the extent that it
exceeds the final awardas -

Section 15« Reconsideration and review of division
decisionses (1) The division on its own motion or on request
of the claimant may reconsider a decision making or denying
an award or determining its amounte The division shall
reconsider at least annually every award being paid in
installments. An order on reconsideration of an award may
not require refund of amounts previously paid unless the
award was obtained by fraude

(2} The right of reconsideration does not affect the
finality of a division decision for the purpose of appeal.

Section l6« Rehabilitatione The division shall refer
to the department of social and rehabilitation services
victims who have been permanently disabled through
criminally injurious conducts who are receiving benefits
under this act and whos in the opinion of the divisions way
be vocationally rehabilitatede The department of social and
rehabilitation services shall provide for the vocational
rehabititation of +the victims under its rehabilitation
programs to the extent funds are available under such
programss

Section 17« Appeéale (1) After the division has made
final determination concerning any matter relating to a

claims if the claimant disputes the division®s
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daterminations he may appeal tao the workers®' compensation
judge for reviewea The judges a2fter a hearings shall make a
final cdetermination concerning the dispute and issue an
appropriate order affirming or modifying the division®s
determinations

{2) A1) proceedings and hearings before the workers?®
compensation Judge shall be in accordance with the
appropriate provisions of the Montana Administrative
Procedure Acte. Howevery the workers' compensation judge is
not bound by common Jaw and statutory rules of evidence.

{3) Notwithstanding 32-4216y an appeal from a final
decision of the workers" compensation judge shall be filted
directly with the supreme court of Montana in the manner
provided by 1aw for appeals from the district court in civil
casess

Section 18« Attorneys® feesa (1) The division may
grant attorneys' fees to atterneys for representing
claimants before the divisione Any attorney's fee oranted by
the division shall be in addition to compensation awarded
the claimant under this acte

{2) The division may reculate the amount of the
attorney*s fee in any claim under "Bhis act where HHEN an
attorney is representing a claimante A
{3) In cases under this act "that 'go before the

workers?® compensation judaes the judge may grants in
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addition to compensation benefits grantedy ~ attorneys® fees
to attorneys for representing claimants before the judge.
+)__IN NO CLAIM DR CASE MAY ATTORMEY FEES IN EXCESS DF

. CLAT [ 7 IS

Section 19« Public records — right %Yo inspecte The
records the division maintains in its possession in the
administration of this act are open to public inspection and
disclosure in accordance with the provisions of 92-844
through 92-847T.

Section 20. Limitation to benefit entitlements.
Claimants receiving benefits under this act’are not granted
an absolute entitiement to benefitse Benefits must be paid
in accordance with the amount of the legislative
appropriatione If the division determines at any time that
the appropriated funds for a fiscal year will not be an
amount that wili fully pay 211 claimsy the division may make
appropriate proportionate reductions in benefits to all
claimantses Such reductions do not entitle claimants to
future retroactive reimbursements in future fiscal years
unless the 1legislature makes appropriations for such
retroactive benefitse

Section 2. Effect on probation and parolee. {1) The
court when placing any convicted person on probation may set

as a condition of probation the payment to the state o&Ff an
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amount equal to any benefits paid by the division to a
victim or a victim's dependentse The court may set a
repayment schedule and modify it as circumstances changee

{2) Fhe—ecourt—may-make—peyment PAYMENI of the debt MAY
BE_MARDE & condition of parole subject to modification based
on a change in circumstanceses

Section 22. Federal fundinge. The division may adopt
appropriate rules in order to receive federal funds under
Federal criminal reparation and compensation actss.

Section 23. Penalty. Any c¥heiment PERSON who knowingly
makes a false claim or a false statement QR USES ANY OTHER
ERAUDULENT DEYICE in connection with any claim is guilty of
a——misdemeanor JTHEFT AS PROVIDED IN 964~6-302 and wupon
conviction shalls in addition to being punished as provided
by ¥ew JTHAT SECTIONs forfeit and repay any compensation paid
under this acte

Section 2%« Severabilitye If a part of this act is
invalids all valid parts that are severable from the invalid
part remain in effects If a part of this act is invalid in
one or more of its applicationse the part remains in effect
in all wvalid applications that are severable from the

invalid applicationsa.
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RE.__MOTOR VEHICIESe EXCEPT OFPENSES RELATING TGO PARKING OF
NEHICLES.

Section 26e Appropriatione There is appropriated to
the department of labor and industrys division of workers®
compensations from the generad-—+Fund LRIME VICTIIMS
COMPENSATION EARMARKED REVENUE ACCOUNY the sum of $390,000
for the biennium ending June 30y 1979y for the purpose of
administering this act.

Section 27« Effective datees {1) Sections 1 through 24
of this act are effective on January 1y 1978y and shall
apply only to injuries resulting from criminally injurious
conduct which occurred on or after January ls 1978. Howevers
the division mayes after July 1y 1977+ employ personnel and
pay for expenses in order to establish the administration of
the acts adopt rules of procedures and initiate publicity
regarding the benefits under the act.

{2) Section 25 2§ of this act is effective July 1s
1977

—-End-
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