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INTRODUCED BY 

_ "--BILL 

~ 
NO.~ 

BY REQUEST OF THE DEPARTMENT OF BUSINESS REr,ULATION 

A BILL FOR AN ACT ENTITLED: -AN ACT FOR THE RECODIFICATION 

AND GENERAL REVISION Of CHAPTERS 1 AND 4 Uf TITLE Slt R.C.M. 

1947t RELATING TO UNFAIR TRADE PRACTICES; AMENDING SECTIONS 

6-103o4t 82A-401o1• B2A-4D4• AND 84-2412t R.C.Mo 1947r TO 

STRIKE INCORRECT REFERENCES TO THE UNFAIR PRACTICES ACT; AND 

REPEALING SECTIONS 51-101, 5l-101o1r 51-103, 51-104t 51-105t 

51-107, 51-109, 51-112, 51-ll4t 51-ll3t 51-401. 51-403 

THROUGH 51-410, 51-412, AND 51-414o RoCoMo 1~47o" 

3E IT ENACTED BY THE LEGISlATURE Of THE STATE OF MONTANA: 

Section 1. Section 51-117, R.C.M. 1947, is r~numbered 

51-501 and is amended to read as follows: 

"5i-irh 51-501. tt'"stt'uet+oro--ot--=t f.u.~l:· Th<! 

le,Jislature declares that the purpose of this oet &~ is 

to safeguard the public against the creation or perpetuation 

of monopolies and to foster and encourage competitiony by 

prohibiting unfair and discriminatory practices by whic~ 

fair and honest competition is destroyed or prevente1. This 

eet chapter shall be t+teretty liberally construed ~ tnat 

its beneficial purposes may be subserved." 

Section 2. There is a new R.c.M. section numJered 

I N T R 0 D U C E D B I L L 

lC 0386/01 

51-502 that reads as follows: 

! 51-502. Definitions. As used in this chapter, unless 

3 the context indicates otherwise, the followin~ ~~finitions 

4 apply: 

5 (1) "A~ticlP. of comme~ce" includes ~ut is not 1 imited 

6 to any commodity, product, service, or output of a service 

7 trade. 

8 (2) "Business" includes any person, as defined herein, 

'l domestic or foreign, engaged in the production, manufacture, 

10 distribution, purchase, or sale of any article of commerce 

1l within tha state of Montana. 

12 (3) "Cost to retailer" means the invoice cost of the 

13 merchandise to the retailer within 30 days prior to the date 

14 of sal' or replace~ent cost of the merchandise to the 

15 retailer, whichever is lower• less all trade discounts 

16 except customary discounts for cash• plus any excise taxes 

l7 impos8d on such merchandise or the sale thereof other than 

16 excis~ taxes collected by the retailer, and any cost 

19 incurr~tl for transportation and any other charges not 

20 otherwise included in the invoice cost or the replacement 

Zl cost of th~ mEr-chc.ndise as here-in set forth .. t·J which shall 

22 be added a markup to cover a proportionate part of tha cost 

23 of doing business, which marku~t in the absence of proof of 

24 a lesser cost• shall be 6% of the cost to the retailer as 

25 herein set forth. 
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[4) •cost to wholesaler• means the invoice cost of the 

merchandise to the wholesaler within 30 days prior to the 

date of sale or the replace~nt cost of the merchandise to 

the wholesaler, whichever is lower, less all trade discounts 

except customary discounts for cash, plus any excise taxes 

impos9d on the sale thereof prior to the sale at retail, and 

any cost incurred for transportation and any other charges 

not otherwise included in the invoice cost or the 

replace.ant cost of the merchandise as herein set forth, to 

which shall be added a markup to cover a proportionate part 

of the cost of doing business. which markup• in the absence 

of proof of a lesser cost, shall be 3~ of the cost to the 

wholesaler as herein set forth. 

{5) •cost to retailer• and •cost to wholesaler" as 

defined in subsections {3] and (4) mean bona fide costs, and 

purchases made by retailers or wholesalers at prices which 

cannot b8 justified by prevailing market conditions within 

this stcte shall not be used in determining cost to the 

retailer or cost to the wholesaler. Pric~s at which 

pu~chases of merchandise are made by retailers or 

wholesalers cannot be justified by prevailing market 

conditions in this state when they are below the lowest 

price5 at which the manufacturer or producer of such 

m~rchandise sells to other r~tailers or wholesalers in this 

state. 
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(6) "Department• means the department of business 

regulation provided for in 82A-401. 

[7) "Person" includes any natural person, p~rtnershipt 

firm• corporation~ joint-stock co.pany, or other association 

engaged in business within this state. 

(8) "Replacement cost• means the cost. comput~d as 

specjfied in subsections (3) and (4)• at wnici1 th<? 

merchandise sold could have been bought by the seller at any 

tim? within 30 days prior to thcl date of sale if ~ought in 

the Saffie quantity as the seller•s last purchase of the same 

mer-chandise. 

(9) "Retailer• includes every person engaged in the 

business of making sales at retail within this state, but in 

the case of a person engaged in the business of making both 

sales at retail and sales at wholesale, such term shall be 

appli~d only to the retail portion of such business. 

(10) "Sell•, "sale•, or •sold" includes any adver~jsing 

or offer to sell or any transfer of marchandise where title 

is retained by the seller as security for the payment of the 

pur-chase price. In determining the selling price of 

m.erchandi se by wholesalers and retailer:; under chis cha,..Jt:.!r,. 

all fractions of a cent shall be carried to the next full 

cent. 

(ll) •sell at retail"• •sales at retail~, and "rP.tail 

sale" mean any transfer for a valuable consideration. mada 
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in the ordinary cours~ of trade or in the usual conduct of 

the seller's business, of title to tangible personal 

property to the purchaser for consumption or use other than 

r~sale or further processing or manufacturing. 

(12) •sell at wholesale", •sales at wholesale•, and 

•wholesale sales• include any transfer for a valuable 

considerat.i·.J-n, ma~e in the ordinary course of trade or the 

usual conduct of the seller's business, of title to tangible 

personal property to the purchaser for purposes of resale or 

further processing or manufacturing. 

{13) The term •trade discount• does not include 

advertising, display, or pro•otional allowances in the 

absence of a state-ant in writing from the grantor that 

receipt of 

performance 

such 

of 

allowance is not conditioned on the 

any service or ~xpenditure of any money for 

promotion, advertising, or any other purpose. 

(14) "Wholesaler• includes every person engaged in the 

business of making sales dt wholesale within this state. out 

in the case of a person engaged in the business of making 

both sales at wholesale and sales at retail, such term shall 

be applied 3nly to the wholesale portion of such business. 

(15) "Wholesaler• and •retailer• shall both be applied 

to any busirtess which buys merchandise far resal~ at retail 

from the manufacturer or ~roducer thereof~ ~nd as to such 

merchandise, the terms "cost to retailar" anG "cost to 
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wholesalerH as defined in subsections (3) and (4) shall ~oth 

be appl iedo including the markup requirements. 

{lb) Any person who sells at retail and whc also sells 

to other retailers shall use the invoice cost to other 

retailers in computing his selling price at retail under 

subsection (3); and if such person is a manufacturer or 

producer• both subsections {3) and (4) shall be used in 

computing his selling price at retail. In the absence of 

sales to oth€r retailers, the sanufacturer•s or producer•s 

invoice cost to wholesalers shall be used in computing the 

manufacturer•s or producer•s selling price at retail as 

provided in subsections (3) and (4). 

(17) When one or more items of merchandise are 

furnished or sold in combination with or on conditiJn of the 

purchase of one or mQre other items or are so advertised, 

all items shall be included in determining cost under 

subsections (3) or (4); and if any of the it~ms included 

therein ar~ separat~ly priced, such separat:~ price shall be 

subje~t· to the requirements of this chapter. 

Section J. Section 51-1J2• R.C.M. 1947, is r~numoer2d 

51-503 and is am~nd2d to read as follows: 

·~±-+a~~ 51-503. Persons deemed r2sponsible. Any 

person whot either as director. officer~ or agent of any 

flrm or corporation or dS agent of any person, v~o~at+"q-th~ 

~Fe~+s+eAs--ef--+~+s--eety assists or aids, directly or 
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indirectly~ in ~ueh g violation ~~his chapter ~ho~~-e~ ~ 

responsible therefor equally with the parson• firm~ or 

corporation for whom or which he acts. 

Tft--the--pro~~~ut+o~-of-e~y-p~r~en-e~-offfe~ry-ef~~tor 

or-o~nty-+t-~he~+-b~-~eff+~+~nt-to--ett~ge--~nd--prOYe--the 

entowfe+-+ntent-ef-the-p~~ftny-ffr~-er-eorporet+on-for-whom 

o~-wh+eh-he-ee~w" 

Section 4. There is a new R.C.M. section numbered 

51-504 that reads as follows: 

51-504. Proof of intent. In an injunction proceeding 

or in the prosecution of a person acting as an officer. 

director. or agent• it is sufficient to allege and prove the 

unlawful intent of the person• firmo or corporation for whom 

or which he acts. 

Section s. There is a new R.c.M. section numbered 

51-505 that reads as follows: 

51-505. Unlawful restraint of trade. It is unlawful 

for a person or a group of personso directly or indirectly: 

(1) to enter an agreement for the purpose of fixin~ 

the price or regulating the production of an article of 

comEAerce; 

( 2) for the purpose of creating or carrying out any 

restriction in trade, to: 

(a) 

(b) 

limit production; 

increase or reduce the price of merchandis'~ or 
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commodities; 

(c) prevent competition in the distribution or sal? of 

merchandise or commodities; 

(d) fix a standard or figure whereby th~ price of an 

article of co•~erce intended for sale• use, or consumption 

will be in any way controlled; 

(e) agree to add to a bid for any contract an 3mountt 

fixed by p~rcentage or otherwiseo for the purpose .of making 

a refuno or sharing costs of bidding with any other bidder; 

(fl return a part of any amount added to a bid by 

collusive agreement among bidders to any person; 

(g) create a monopoly in the manufacture, sale, or 

transportation of an article of commerce; 

(h) enter into an agreement which binds any person not 

to ~nufacture, sel1, or transport an article of commerce 

below a common standard or figure or which keeps such 

article or transportation at a fixed or graduat2d figure or 

bY which the price of such article is settled so as t~ 

preclude unrestricted competition. 

Section 6. Section 51-402~ R.C.M. 1947• is r2numner~d 

51-506 and is amended to read as follows: 

*5~-~~- 21=2Q6. ~e~~a~A-agFeem~~ts--b~tw~~n--+eber~r5 

~~L excepted. The provisions of th+~-eet 21=2Q2 do not 

apply to any erren~em~nt5 arran~~ment, agreement. or 

combination between laborecsy made with the object of 
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lessening the number of hours of labor or increasing wages." 

Section 7. There is a new R.C.M. section numbered 

51-507 that reads as follows: 

51-507. Unfair competition in sales. ( l) It ; 5 

unlawful for any business, with the intent to d~stroy the 

competition of any retailer or wholesaler or to prevent th~ 

competition of any person who intends or attempts to become 

a retaile~ or wholesalart to discriminate between different 

localities in this state by selling or furnishing articles 

of commerce at a lower rate in one locality than in another ... 

after making ?llowance for the difference, if any, i~ the 

9rade, quality, quantity, and actual cost of transportation. 

(2) Evidence of any sale at a lower rate in one 

locality than in another shall be prima facie evidence of 

intent to destroy the competition of any retailer or 

whol esalt:r a r intent 

person who intends or 

wholesaler. 

to prevent 

attempts to 

the competition of any 

become a retdiler or 

(3) This section does not apply to any sale made in an 

endeavor, made in good faith, to meet the legal prices of a 

competitor selling the same article in the same locality 

trade area. 

or 

(4) The inhibition against locality discrimination 

includes any scheme of special rebates, collateral 

contracts, or any device of any nature whereby such 
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disc~imination ist in substance or fact, effected in 

violation of the spirit and intent of this section. 

Section a. The~e is a new R.c.~. 5~ction numoered 

51-508 that reads as follows: 

51-508. Unfair competition in purchdsing. ( 1) Any 

business which. for the purpose of creating a monopoly or 

destroying the business of a regularly established retailer 

or wholesaler or preventing the co•petition of any person 

who intends 

discriminates 

to beco01e a 

between different 

reta i 1 er or wholesaler, 

persons or localities of 

this state by purchasing any article of comnerce at a higher 

rate or price in one locality than in another, after aaking 

allowance for the difference, if any, in the grade, quality, 

qu~ntity, and actual cost of transportation, is guilty of 

unfair discrimination, which is prohibited and unlawful. 

(2) Evidence that any person has paid a higher rate 

price for any article of commerce in on~ locality than 

or 

in 

another, after making due allowance for the difference, if 

any, in· the grade, quality, quantity, and actual cos' of 

transportation ... is prima facie evidence ~fa violation of 

this section. 

( 3) The payment of a higher rate or price in on-3 

locality th~n in another, after making th~ allowJnces 

~rovtded above, is not unfai~ discrimin~tion, provided such 

higher rate or price is paid for the purpose of meeting the 

-10-
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~ate o~ price set by a competitor in that locality. The 

burden of proof of such fact is upon the person charged with 

unfair discrimination. 

Section 9. There is a new R.C.M. section numbered 

51-509 that ~eads as follows> 

51-509. Unfair sales. ( ll The p~actice of sell ins 

certain articles of co~merce below cost in ord2r to attract 

patronaje is generally a form of deceptive advertising and 

an unfair method of competition in com~erce. Such practices 

cause co•mercial dislocations. mislead the consumer, work 

back against the farme~, directly burden and obstruct 

commerce, and divert business fro~ dealers who maintain a 

fair price policy. Bankruptcies among merchants who fail 

because of the competition of those who use such methods 

result in unemployment, disruption of leases, and nonpayment 

of taxes and loans, and contribute to an Inevitable train of 

u~desirable consequences, including economic depr~ssion. 

(2) Any sale of any a~ticle of comme~ce, either ~y a 

retailer or wholesaler• at less than cost as defined in this 

chapter, with the intent o~ effect of inducing the purchase 

of other merchandise or of unfairly diverti~g trad~ fr~m a 

competitor• impairs and prevents fair competjtion, injure~ 

public welfare, is unfair competition, and is contrary to 

public policy and the policy of this section. Such sales a~~ 

prohibited. Evidence of any sale of any article of commerce 
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by any retaile~ or wholesaler at less than cost as defined 

in this chapter is prima facie evidence of intent ~r effect 

to induce the purchase of other merchanoise or to unf~irly 

divert trade from a competitor or to otherwise injure a 

competitor. 

(31 The p~ovisions of this 5ection shall not apply to 

sales at retail or sales at wholesale where: 

(~) ma~chandise is sold in a bona fide clearance s~le; 

(b) perishable me~chandise must be promptly sold in 

o~de~ to forestall loss; 

(c) merchandise is imperfect or damaged o~ 

discontinued; 

is uein] 

(d) me~chandise is sold upon a final liquidation of 

any business.; 

(e) merchandise is sold fo~ cha~itable purposes or to 

relief agencies; 

(f) merchandise is sold on cont~act to dep3rtmenos of 

the government or governmental institutions; 

(g) the price of merchandise is set in )ooa f2ith to 

meet an existing price of a competitor and is bas..;d an 

evider.ce in the possession of the s~ller in the form of an 

advertisement• proof of sale 9 or receipted merchandisei 

(h) me~chandise is sold oy any officer acting under 

the order or direction of any court. 

(4) No person may claim the exempt j ons under 

-12-
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subsections (3r{a) through (3)(d) if he 1 i111its or otherwise 

restricts the quantity of such merchandise that can be 

purchased by any buyer or if he fails to conspicuously 

disclose the reason for such sale in all adver-tj sements 

relating thereto and on a label or tag on such ~erchandise 

or on a placard where the merchandise is di5played for sale. 

Section 10. Section 51-106, R.C.Mo 1947, is 

renumbered 51-510 and is amended to read as follows: 

•5+-+&6• 51-510. fair price for agricultural productsy 

ftow--d@~ePm+~d. (1) The following method shall be used in 

determining fair prices for agricultural products sold on 

local marke~sy in a trade area, district~ or city in which 

the major portion of an agricultural co•modity or product is 

produced within or adjacent to the trade area, city1 or 

district: 

(a) When ~~en~,-~we--pereent-f75%t of ~ producers 

of an agricultural product or commodity ~arketing those 

products or commodities within a trade area, district~ or 

city determine what is a fair price based upon competitive 

and other factors for their product or commodity. it shall 

be eon~+de~rl the fair price for that product or commodity 

under the terms of this eet ~~· 

(b) Those producers through th2ir agents shdll file 

with tt•e department the fuir price and request a hedrinJ for 

thP establishment of fair prices t" li2L jobbers, 
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wholesalers. retailers. and consumers of the agricultural 

products or commodities. A"~ An organization representing 

consumers may not be denied representation at the m~t+~g 

hearjn~. 

(o) After the establish~nt of a schedule of tair 

prices for the agricultural products or co~modities, it is a 

violation of this aet ~~ for a producer, jobber, 

wholesaler~ or retailer to sell or buy an agricultural 

co~~odity or product below the price established by the 

department. ~et ~action is punishable under the terms 

provided in this ~t ~teL.• 

Section 11. Section 51-lOSt R.C.M. 1947• is 

renumbered 51-511 and is a~ended to read as follows: 

•5t-teew 51-511. Rebates forbidden••eo-operat+.e~. ~ 

The secret payment or allowance of reb3tesy refunds, 

commissions, or unearned discounts, whether in the form of 

money or otherwise, or secretly extendin~ to certain 

purchasers special se~vices or privileges not extended to 

all purchasers purchasing upon like terms and conditions, to 

the injury of a competitor and where~ ;uch payment or 

allowanc€ tends to destroy :ompetitiony is ~n unf~i~ trajq 

practice and any persony-~frmT-~a~~fte~5ft~~y-e&~~~a~~6fty--o¥ 

e~5ee+e~~&A resorting to such trade practice ~hu+~-b~-~e~med 

~~~~~1--o+--a-m~sdemeaHor-efl~-off-eOR~~et+e"-thereof-~~++-&e 

l~ subject to the penaltizs set out in seet+o"~-5t-~t~ 
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2.l.=ll2o 

~ P~ev~dedy--hewe¥e~y--thet However• nothing in this 

eet--~he++---p~eveftt ~jon pre~ a ee-ep.,~.,t~ve 

~peratjve association, organized and operating on a true 

ee-epePet+Ye ~~~ basis, fro~ returning to the 

me•bers, producers~ or consu~ers the whole or ~ny part of 

the net earnings or surplus resulting from its trading 

operations, in proportion to their purchases or sales from, 

to~ or through the association.• 

Section 12. Section 51-411, R.C.H. 1947, 

renumbered 51-512 and is amended to read as follows: 

j s 

"5+-<r++• 51-:Hz. Pobl i ng +n--pttrehe~ey-~a+e-e .. -flemA-i-ft-g 

of grain by--we1"ehe~n prohjbjted• Ll1 It ~hell-be ~ 

unlawful for any persony-~~~my-er-eorperet~e" engaged In the 

buying, selling, or handling of grain in any public local 

warehouse in this stateT or for the local agent in charge of 

such warehousey or any ather agent of the persony-~frmy-O¥ 

ee .. p&ret~en operating the samey to ent~r into ""1 g 

contract, agreement, eomb+ne~fony or understanding with any 

other persony-f-+rll'ly-or--e-ot"l'Orat:i:o"T owning or operating any 

other public local warehouse at any railway stationy or wjth 

its agent er-ogentsy whereby~ 

L21 the amount of grain to be received or handled by 

se~d ~ warehouses at such station er-stet~~n~-~he++ ~_iQ 

be equ3lized or pooled between se+~ ~ warehousesyi or 
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whe1"eby 

LQ1 the profits or earnings derived from se+~ tb~ 

warehouses she++ ~~ be divided~ er pooled~ or 

apportioned in any mannerTi or whereby 

Lkl the price to be paid for any kind of grainy at 

such stationy ~he++ ~~ be fixed or 

affected~£ ftftd-eeeh 

in ·~ny manner-

LZl_~b day of the continuance of any such agreem~nt, 

contract, or understanding she++--e&n~t~ute constjt~ a 

sepaTate offense.• 

Section 13. Section 51-413, R.C.M. 194 7o 

renumbered 51-513 and is amended to read as follows: 

i 5 

"5-l-~+3. 51-513. Destruction of food +ft--.. e~t .. e~nt--ef 

trede. It ~he+T--be ~ unlawful for any persony-f+.-mT-er 

ee1"peret+~ to destroyT or to withhold from s31e for a 

period of time which makes it necessary to destroy, in 

restr-aint of trade, any fish. fowl, animal, vegetable, or 

other stuff, preduete ~~· or ert~e+ee ~~. ~r.ich 

~~~ ~ customary ~~~dy or w~feh-ft~~ proper food for human 

b~ingsy and ere 1~ in fit sanita~y condition to be us2d as 

such." 

Section 14. Section 51-llbt R.C.H. 1947t is 

renumbered 51-514 and is amended to read as follows: 

"5-i--i-ib .. ~~ Alteration of invoices a"~ew~u~ 

prohibited. It is unlawful for a persony-pertn-er~fl~py--f~1"111T 
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~~Ppo~et+~ny--jo+"~--~~·e~-eom~"YT-e¥-e~fter-es~oefd~+on~-e~ 

d~++n~d-+n~~e~+on-5T-T63T to change, alter, substitute, or 

falsify an invoice where lL the practice tends to injure a 

competitor~ or-~e dastroy competition~ or to mislead a cou~t 

or th~ department o+-b~ifte~~-~~g~te~+~. the~ ~ practice 

is ~U unfair trade practice and a persony-++~m.-p~tner~h+pT 

~or~~e~Te"y-or-e~~oeTe~~o~ resorting to that trade practice 

is ~uilty of a misdemeanor and is subject to the penalties 

provided in ~eet+on-5T-TT~ 2l=2L2•• 

Section l5. Section 51-113. R.C.M. 1947, is 

renumbered 51-515 and is amended to read as follows: 

•5T-TT3• 2~ ~ft~~--~-~~~~~oft-~--ee~ 

by----+n~e....,O!nt+on----orde~~----reyfew---sppeftt-~-----p-~oee~~ 

-----++ne++ty--~-orde~ Enforcement by deoartment. (1) The 

d~partment shall prevent a person.-++~~-&r-eor~et+on from 

violating any of the provisions of this chapter. 

(2) Upon receiving notice that a person.--++rm--o~ 

ef"1t"'1'0ret:+-Of'l is violating or has violdted any of th~ 

provisions of this chapter, the department shall immediately 

not++y ~~ the person 9iving ~het ~ notice either to 

appear before the director of the departMent or to mak~ a 

written reply to show probable cause of th~t g violation. 

If prob<Jbl-~ cause is shown, the department mt~~t-th,.n li!li!ll-=-

~ mdke its own investigattoni end 

LQl within ~+~ty-toOt days of the finding of probable 

-17-

z 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 03Boj01 

cause mu~~ make a written repo~t of its investigationi and 

Mtl~t 

L!;_l mai 1 a copy of its findings to the person 

initially giving notice of a violation. 

[3) L£1 lfy after an investigation th~ department has 

reason to believe that the persony-++~my-er-ee~perft~ion has 

been or is angaging in any course of conduct o~ doing any 

act in violation of this chapter and if it appears to the 

department that a proceeding by it would be to in the 

interest of the public, it shall issue and serve upon the 

persony-f+~~&r-eorporftt+on a complaint stating +t~ ~ 

charges ift--tftftt--re~peety and containing a notice of a 

hearing t~pon-..-dey-end at a place ~.,.,r-e+n-f+~ed and__ upon a 

~2Y not less than ++Ye-f5t days after the service of the 

complaint. 

LQl A complaint may be amended by the department in 

its discretion at any time ffy,.--tSt days prior to the 

issuance of an order based on it. 

~l The persony-++~or-eo~pere~ so complained o+ 

~~ may appear at the place and tim~ so fixed and show 

cause why an order should not be entered by the de~art~2nt 

requiring ~a~~ per~ony-++rmy-o~-eo~porat+oR to stop the 

violation of the law charged in the complaint. 

Ldl Any persony---f+rm---or---eor~~~e~~en may make 

applicationT cind upon good cause shown may b~ allowed by the 

-1 s-
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proceeding by 

~ The testimony in the ~roceeding shall b2 reduced 

to writing and filed ift-th~-eff+ee-ef ~the de?artment. 

1Ll If upon the hearing the department . believes that 

the ac~ cr conduct in question is prohioit~d by this 

chapter, it shall make e-~~pe~t findings of fact in writing 

ift--Wh+eh--+t--~he~~--~tete-+ts-fiftdift9~-e~-te-th~-feet~ and 

~ha~~ issue and cause to be served on thet ~ ~ersony-fi~my 

er-eerpe~et+e" charged an order requiring t~t ~ persony 

f-i-rtriy-et"-e-peret·~" to stop the acts or conduct. 

~ Until a ·transcript of the record in the hearing 

has been filed in a district court, es-her·e+"efter-p,..,..,idedy 

the department may at any timer upon the notice and in the 

manner as it considers proper, modify or set aside, in 

whole or in part, "'"T R report or "'"Y Rfi order mads or 

issued by it under this s·.?ction. 

(4] A cou~t reviewing an order of the deportment may 

issue such writs as are ancillary to its jurisdiction or are 

necessary in its judgment to prevent injury to the public or 

to competitors pending the suit. 

(5) To the extent that the order of the department is 

affirmed, the court shall thereupon issue its own order 

commanding obedience to th~ terms of th~ ord2r of the 

d-epartment. 
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un~r this 

c ivi 1 cr::.s.es 

pending thet<e+ftT in_the djst£jct court and shall be in every 

way expedited. 

(7) A persony--f+t"my--er--eo~po~etion who violat2s an 

order of the department to-eee~e-on~-e~~+~t--ftft~~--+t--hes 

eeeeme-++"8~~-ond while the order is in eff~ct shall forfeit 

~nd pay to this state a penalty of not mer~-~neft-0"~ 

theH~3nd-do++o~~-t*~•eeet l~~n $50 or m~_to~n__iiQQ 

fllL-.UllL f j rst ofU:~~LLl.ll than $ZllQ-2f_lll!lJ:.iL_J.lliln 

$!o00Q fat the Second and eRch sUbseqU£ut_g££~~ fo~--eeeh 

v+o+et+ofty which ~ho++--eee~~~--to--th+~--~tete-oftd may be 

r8covered in a civil action brought by thi~--stete t.bl'l 

d~!ll£..0i.· 

(8] Tne remedies and method of enforcement of this 

eheptet"-pro..,+ded-fo~-ift-th+~ section are concurrent and 

addition to the other remedies provideo in this chapt~r." 

~Pction 16. Section 51-115, R.C.M. 1947, 

in 

is 

rcnum~ered 51-516 and is amended to read as fvllows: 

"5~-~T5w 21=2~ He~r+"9~---e"d---inve~t+9etion~-----

eoftte.,pte j_nvest i gpt ion;,. ill The department.._ f,>r th2 

purpose of conducting hearings and investigations whichT in 

the opinion of the dcpartmenty are necessary and proper for 

the ex~rcise of the powers vested in it by this chapter~ he~ 

the-+o~+ow+ng-pow~,.~~ 

-20-
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t+f--'Fhe-<lepe~~"'ent shall at all reasonable times have 

access toy-i' o~ -~he-pttr"pose-of-e>< em+net+o••y-end-~he- r"f'Jh1: -to 

eopy any evidence o~ concerning a person bein~ investigated 

or proceeded against that relates to any matter under 

investigation or in question an&_~~~Q_-~~¥-~&h 

.il.ll~S!· Any-~eaber"--oi'--~ Ihg depart~ent may issu~ 

subpoenas requiring the attendance .ond testimony of 

witnesses and the production of any evidence that relates to 

any matter under investigation or in question~ before the 

departmenty or before its duly authorized agent conducting 

the investigation. An agent, duly authorized by the 

department for those purposes, may administer oaths 

affirmations. examine witnesses. and receive evidence. 

and 

The 

attendance of witnesses and the production of evidence may 

be required from any place in this state at any designated 

place of hearing. 

(2) ~n appljcatjon pf the department fn in eny ~ 

case of contumacy or refusal to obey a subpoena issued to a 

person, eny ~ district court of this state, within eny thS! 

district where the inquiry is carried on o~ where a person 

guilty of contumacy or refusal to obey is found~ ~ resides~ 

or transacts business, ttpdn~p++ee~+on--by--~he--depe~tm~n~ 

has jurisdiction to issue to that p-e-r-sony an ordef" 

r 21u iring hi .n to appear before the departmentT or its duly 

authorized agenty and the~~ to produce evidence if so 
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orderedT or 1:he~e to give testimony regarding the matter 

under investigation. Failure to obey the order of the court 

may be punished by the court as a contempt. 

(3) A person may not be excused from attendinJ and 

testifying or from producing bookso records, correspondence, 

documentsy or other evidence in obedience to the subpoena of 

the depart~nty on the ground that the testimony or evidence 

required of him may tend to incri•inate him or subject him 

to a penalty or forfeiture. An individual m?y not be 

prosecuted or subjected to a penalty or forfeiture for or on 

account of a transaction, matter, or thing concerning which 

he is compelledy 

having claimed his 

tp testify _QL__prOduce ey!dence. after 

privilege against se~i'--~ne~~~nftt~OftT 

self-incrjmjn~ 1:o--~~st?i'y-or"-prodttee-evrdefteev-~eep1: 

~h8~-- .!II individual so testifying is not exempt fro~ 

prosecution 

testifying." 

and punishment for perjury committed 

Section 17. Section 51-1llo R.C.M. 1947, 

in 

is 

renumbeted 51-517 and is amended to read as follow$: 

"5t-tttw 21=2lli Whe-~y-enjo+~-v+o+ftt~on~ InjunctjQnS 

damages -- prc)duct ion of evidence. U.l Any person.,- f-+..,.lftT 

~~~vo+~---eor"~o~a~~on---or"---mun~e~pal---o~---e~he~---pttb~+e 

eo~por"a~+efly--~--+r"ed~-a~soe+e~~ony lf_lnj~~~~ may 

maintajn an action to enjoin a continuancg of efty ~n act o~ 

~et~ in violation of ~~et+on~-5~-l8t-to-5t-t88y-~~e+tt3~Y~T 

-zz-
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+~-+"j~red-t~ere~~ 1~n1Qiti~_t~~~~ fo~ 

the ~ecove~y of damages. Jfy in such actiony th~ court ~hat+ 

~+ftd ~ that the defendant is violating o~ has violated 

any of the prov~+oft~-o~--seet+o"s--5t-iSt--to--5t-t&6T 

+"e+~~+ve QLQnlQltions of this chapter, it shall enjoin the 

defendant f~om a continuance the~eof. It ~hoi+ ~ not be 

necessary ti'l"t to all e~e o~ ~ actual dama·:JeS to the 

plaintiff be-.. ~i~ed-o~-p~oved. 

.L2.J. In addition to such injunctive ~elief. the 

plaintiff fft-se+~oetioft-sh.,+i-be ~ entitled to ~ecover 

f~o~ the defendant th~ee times the amount of the actual 

damagesT-~~ftYT sustained. plus ·costs and attorneys• fees. 

Lll Afty ! defendant in an action brought unde~ the 

pre.fi!titfft!t--o~ this section 111ay be ~equ i ~ed to testify unde~ 

the prov+s-Hms-d~-the-·E-ode ~ii-KYI..!u.. of Civil P~ocedure.._ 

ef--ttri-s--!ttete.,.-i-" .In addition the books and records of any 

such defendant may be brought into court and introduced.,.--~ 

re~~e"eeT into evidence~ by referen~ ~~oY+rl~dy-how~V~T 

thet-fto Ng infor~ation so obtained may be used against the 

defendant as a basis fo~ a misdemeanor p~osecution unde~ t~e 

prov+~+o"~--o~--seet+&ft~-5t-tst--to--5t-tsa~-+"e+us+vey-aftd 

5t-tii! th j s ·chaote[.o" 

Section 18o Section 51-110. R .c.M. 194lr is 

renumbered 51-518 and is amended to read as follows: 

"5i-tt&1F 51-518. t++ego+---eofttreets--------reeovery 
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Recovery on jllegal contracts forbidden. Any A contr3ct, 

i?Xpr-ess 0~ impliedr made by efty ~ 

eorporet+o" in violation of any of 

~ee~iofts--5t-~8T--to--5t-i~-+"e+n~+•ey 

dee~ered-to-be an illegal contract and no 

~he++ ~ be had.K 

persony--~~rm--or 

th~ provts•ons of 

this chapter is 

recovery thereon 

s~ction 19. There ;s a new R.c.M. section numb~red 

51-519 that reads as follows: 

51-519. Penalties. (1) Except as otherwis" provid"d in 

this section. a pe~son• whethe~ principal. agent. office~• 

o~ di~ectorr who violates any of the provisions of this 

chapter is JUilty of a misdemeano~ for each violation and 

upon conviction the~eof shall be fined not less than $100 o~ 

mo~e than Sl,OOO or imprisoned for a term not to exceed 6 

months. o~ both. 

(2) A violation of 51-505 is punishable by 

imprisonment in the county jail for a period not less than 

24 hou~s o~ mo~e than 

tZ5,ooo. or both. 

year or by fine not exceeding 

( 3) Wh2n the~e is a violation of 51-512• in addition 

to the pPnalty specified in subsection (1) ~f this s~cti~n. 

the court before which a conviction is had sha11o within 10 

days after judgment 

ce~tified copy of 

agriculture and the 

of conviction is 

the judgMent to 

department shall 
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issued to the person so convicted. Jn such case no new 

1 icense may be granted to the person whose license is 

revoked or to anyone either directly or indirectly engaged 

with him in such ~usiness, for a period of 1 year. 

Section 20. Section 8-103.4, R.C.M. 1947, 

to read as follows: 

is amended 

"8-103.4. Approval of carrie~ agreements. (1) Any 

carrier as defined in seetfoft B-101(h) which is a party to 

an agreement between or among two tr~ or more carriers 

relating to rates, fares, classifications, divisions, 

allowances, or charges (including charges between carriers 

and compensation paid or received for the use of facilities 

and equipmen~)Y or rules pertaining theretoy or procedures 

for the joint consideration, lnitiationL or establishment 

thereof~ may, under such rules as the commission prescribes, 

apply to the public service commission for approval of the 

agree~ent a,d the commission shall 

agreement, if approva 1 thereof 

by 

is 

order approve 

not prohibited 

any 

by 

subsections (3)• (4)• or (5) of this section. The approval 

of the commission shall be granted only upon such terms and 

conditions as the commission may prescribe as necessa~y to 

enable it to grant its approval in accordance with this 

subs2ction. 

(2) fach conference, bureau, committee, or other 

organ i z at i on established or continued pursuant to any 
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agreement approved by the commission and the provisions of 

this section~ shall maintain such accounts, records, files, 

and memoranda and shall submit to the commission such 

reports, as ~ay be prescribed by the commission, and all 

such accounts, records, files, and memo~anda sha11 be 

subject to inspection by the commission or its duly 

authorized representative. 

( 3) The commission may not approve under this section 

any agreement between a carrier by highway and a carrier by 

rail unless it finds that such agreement is of the character 

described in this section and is limited to ~atters relating 

to the transportation under joint rates or over through 

routes. 

(4) The commission may not approve under this section 

any agreement which it finds is an agree•ent with respect to 

pooling or division of traffic, service, or earnings. 

(5) The commission may not approve under this section 

any agreement which establishes a procedur2 for the 

det~rmination of any matter through joint consider3tion 

unl~ss it finds that under the agreement there is accorded 

tc~ each ~arty the free a~d unrestrained ri]ht to take 

independent action either before or aft~r any determindtion 

arrived at through such procedure. 

{6) The commission may, upon complaint or upon its own 

initiotive without comp13intt investigate and determine 

-Zb-
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whether any agreement previously approved by it under this 

section~ or any terms or conditions upon which such approval 

was grant~dy is not in conformity with this section or 

whet~er any such term ~~ or conditions +~ ~ not 

necessary for the purpose of conformity with .this section. 

After such investigation, the commission ~ay by ~raer 

terminate or ~odify its approval of such agreement if it 

finds such action necessary to insure conformity with this 

sectiony and may modify the ter~s and conditions upon which 

such approval was granted to the extent it finds necessary 

to insure conformity with t~is section or to the extent it 

finds its 

confor•ity. 

sodifY,ing 

terms and conditions unnecessary to insure such 

The effective date of any order terminating or 

approvalT or ~odifying terms and conditionsT •ay 

be postponed for such period as the commission deter~ines is 

reasonably necessary to avoid undue hardship. 

(7) No order may be entered under this section except 

aft<:!r interPsted parties have been afforded r2asonable 

opportunity for hearing. 

(6) The parties to any agreement approved oy the 

commission under this section and other persons are, if the 

approval of such agreement is not prohibited by subsections 

(3)' (4)• or (5) of this section, hereby exempted from 

Montana antitrust laws with resp2ct to such a~reement, 

including ~~e~feft--5!-~a! ~2LL_~ap~ or any ~ther 
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statutes prohibiting monopolies, price fixirg, or restraint 

of trade. 

{9) Any action of the commission under this s~cti~n in 

approving an agreementT or in denying an application for 

such approvaly or in ter~inating or modifying its approval 

of an agreementT or in prescribing terms and conaitions upon 

which its approval is to be grantedT or in modifying s~ch 

terms and conditionsy shall be construed as having effect 

solely with reference to the applicability of su~section 

(6).• 

Section 21. Section 82A-401olt R.C.Mo 1947, is a~ended 

to read as follows: 

"62A-40lo1o Functions of department. The department 

and its units are responsible for administering laws 

pertaining to business regulation, 

1 imited toy laws pertaining to: 

includingT but not 

(1) &en~~ ~uk~ and banking (Title 5t chapt2rs 1 

thrOUlh 14); 

(2) Bu+td+n9 uujldinw and loan associations (Titl2 7, 

chapter 1); 

(3) E~ed+t k£~ unions (Title 14o chapter 1); 

(4) &en5uMe~ consumer protection (Title as, chapter 

4); 

(5) 5u~@rv+s+on ~~LY~ of the milk 

(Title 27, chapter 4); 

-28-
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{6) con~uaer ~onsumer loans (Title 47t chapter 2); 

(7) 58+,. .:i.;i}g and marketing of coal {Title 50t chapter 

6); 

(8) l:lnf-"+'" 

chapter ct 21; 

W1Lti..r. business practices (Title 51, 

{9) ~~u+&t+on ~gul~LQD of petroleum products (TitlB 

60, chapter 2); 

(10) ~t&++ ~ install~ent sales (Title 74, chapter 

6]; 

(11) 5t&nd&1"d ~La weights and mea~res (Title 90• 

chapter l); 

(121 ~opr+et·<try-------po~t:-seeontl<try f.ul.pJ:.i.ltt:gu 

~ostsecOndary educational institutions (Title 75, chapter 

92).• 

Section 22. Section 82A-404t R.c.H. 1947, is amended 

to read as follows: 

"82A-404. Board of trade abolished functions 

transferred. (l} The board of tradet provided for in t:+t+e 

Litle 21, chapter 3t is abolished and its functions in t+t~ 

~ Slt chapter ct ~ f~te+ft+~-to-t~e--~f-o+r--Pr<tet+ee~ 

Aett are transferred to the department of business 

22 regulation. Unless inconsistent with this act. any refer~nce 

23 in the Revised Codes of Montana, 1947, to tne Montana st3te 

24 board of food distributors or the board of trad., means the 

25 department of business regulation.• 
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is aar2-nded 

•s4-24IZ. Employment of help -- dispo5al of lic2nse 

money. The ~tete jepartment of revenue is hereby authorized 

to employ such clerical and field assistanc~ dS m<ty-be-+cund 

necessary to carry out and to administer the provisions of 

this act. All •oney collected under the provision3 of this 

act shall ~ paid into the state treasury, with +~•e-do~+ .. r5 

f$5t of the fee collected from each s~ore license sold 

credited to an earmarked re~enue fund for administration of 

t~--~nf<t+~-~Pre~ees--Ae~ ILL!~_Sls chapter 5o by the 

department of business regulation and the rest to the credit 

of the genqral fund." 

Section 24. Repealer. Sections 51-lOlt 51-10lo1t 

51-103. 51-104, 51-105, 51-107, 51-109, 51-112, 51-114t 

51-118, 51-401, 51-403, 51-404, 51-405, 51-406, 51-407, 

51-408, 51-409, 51-410, 51-412, and 51-414• R.C.M. 1947, are 

rP.peoled. 

-End-
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STATE OF MONTANA 
REQUEST NO. _ 549-77 __ 

FISCAL NOTE 

Form B [) · I 5 """"" 

"' In compliance with a written request received February _ _!E_~-~- ·--, 19 ?l_____, there is hereby submitted a Fiscal Note 

f01 . . l:i9~~~ -~i_IL_3~-- -------~~-- pursuant to Chapter 53, Laws of Montana, 1965- Thirty-Ninth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act for the recodification and general revision of Chapters 1 and 4 of Title 51, R.C.M. 1947, relating to unfair 
trade practices. 

ASSUMPTIONS: 

1. Enforcement activity under the Unfair Practices Act will increase substantially under the modifications proposed by the bill. 
2. Transfer of enforcement authority under Title 51, Chapter 4, R.C.M. 1947 (Unfair Competition, Discrimination and Combina· 
tions in Restraint of Trade) from the Attorney General to the Department will require increased investigatory capability by 
the Department. 
3. One additional FTE, an Investigator, will need to be added to the Department to permit adequate investigation of Unfair 
Practices and Unfair Competition. There are approximately 12,300 stores licensed to do business in Montana. It is difficult 
to estimate the number of required investigations because under Section 51-502 - Definitions ..• "Article of commerce" 
includes but is not limited to any commodity, product, service or output of a service of trade, ••. " and "(2) "Business" 
includes any person, as defined herein, domestic or foreign, engaged in the production, manufacture, distribution: purchase, 
or sale of any article of commerce within the state of Montana,'' 
4. Some operating expenses arising from the new departmental responsibilities can be absorbed under present program 
appropriations. 
5. Earmarked revenue currently being generated through license fees will be adequate to fund the increased costs. 
6. No reduction in expenditures in the Attorney General's office can be made. 

FISCAL IMPACT: 

Estimated expenditure increase by category 
Personal services 
Operating expense 

Additional cost of proposed legislation 

FY 78 

$16,016 
. 6,937 

$22,953 

FY 79 

$17,137 
6,812 

$23,949 

Office of Budget and Program Planning 

Date: _.a_:_-~-~ • 7 7~- .._j 



45th Legislature HI! 0304/02 HB 0304/02 

Approved by Committee 
on Business and Industry 

HOUSE BILL NO. 304 51-50£ that reads as follows: 

l INTRODUCED BY HENAHAN 2 ~l-502. Definitions. As used in this chapter, unless 

3 BY REQUEST OF THE DEP~RTHENT OF BUSINESS REGUlATION 3 the context indicates otherwise, the following definitions 

4 4 apply: 

5 A SILl FOR AN ACT ENTITlED: "AN ACT FOR THE RECODIFICATION 5 (l) •Article of commerce" includes· but is not 1 imited 

b AND GENERAL REVISION OF CHAPTERS 1 AND 4 OF TITLE 51• ReCeMe 6 to any commodity. product, service. or output of a service 

7 1~41, RELATING TO UNFAIR TRADE PRACTICES; AMENDING SECTIONS 1 trade, EXCEPT THAT A!t!_~T OR S!:RfiU_l;lf__L_fWU!:. 

6 B-103.4• 82A-40l•l• B£A-404, AHO 84-2412• R.C.H. 1947t TO B Ull!JTY_~_HUI-~_INCLUOEQ WIIHIN'THE TERM "AR!~_Q£ 

9 STRIKE INCORRECT REFERENCES TO THE UNFAIR PRACTICES ACT; AND 9 ~lil1!1f!!J:.~. 

10 REPEAliNG SECTIONS 51-101t 51-101.1• 51-103, 51-104• 51-105, 10 (£) •Business• includes any person. as defined herein• 

11 5l-10l, 5~-~&9T 51-1129 51-114• 71-118, 51-401• 51-403 ll domestic or foreign, engaged in the production, manufacture, 

1l THROUGH 51-410o 51-412o ANO 51-414o R.C.M. 1947•" 12 distribution, purchase, or sale of any article of cOMmerce 

13 13 within the state of Montana. 

14 BE IT ENACTED BY THE lEGISLATURE OF TKE STATE OF MONTANA: 14 (3) •cost to retailer• •eans the invoice cost of the 

15 ~ection 1. section 51-117, R.c.~. 1947, is renumbered 15 merchandise to the retailer within 30 days prior to the date 

1o 51-501 and is amended to read as follows: 16 of sale or replacement cost of the merchandtse to the 

l1 d5i-i~~- 21=2211 E~~~~etTon-~~--eet RuLPQ2~• The 17 retailer• whichever is lower. less all trade discounts 

18 legislature declares that the purpose of this eet ~~er is 18 except customary discounts for casho plus any excise taxes 

1-< to satequard the public against the creation or perpetuation 19 imposed on such merchandise or the sale thereof other than 

20 of monopolies and to taster and encourage competition~ by 2() excise taxes collected by the retailer. and any cost 

<:1 prohtottlnq unfair and discriminatory practices by which 21 lncu~red for transportation and any other char~es not 

u fair and honest competition is destroyed or pr~vented. This 22 otherwise included in the invoice cost or the replacement 

2C> eet ~Q~~gL shall be +Tte~e++y li2~Lallx construec 2Q that 23 cost of the merchandise as herein set forth• to which shall 

24 its benefictal pu~poses m3y be subse~ved." 24 be added a markup to cover a proportionate part of the cost 

2~ ~ectlon z. lhere is a new R.C.M. section numbered 2~ of doong business, which markup, in the absence of proof of 
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a lesser cost• shall be b% of the cost to the retailer as 

herein set forth. 

(4) •Cost to wholesaler• means the invoice cost of the 

merchandise to the wholesaler within 30 days prior to the 

date of sale or the replacement cost of the merchandise to 

the wholesaler. whichever is lower, less all trade discounts 

except custoaary discounts fOT cashr plus any excise taxes 

imposed on the sale thereof prior to the sale at retail, and 

any cost incurred for transportation and any other charges 

not ot.herwi-se included in the invoice cost or the 

replacement cost of the merchandise as herein set forth, to 

which shall be added a markup to cover a proportionate part 

of the cost of doing business, which ooarkup, in the absence 

of proof of a lesser costo shall be 3% of the cost to the 

wholesaler as herein set forth. 

{5) •Lost to retailer• and "cost to wholesaler• as 

defined in subsections {3) and (4) mean bona fide costs, and 

purchases •ade by retailers or wholesalers at prices which 

cannot be justified by prevailing market conditions within 

this state shall not be used in determinino cost to the 

retailer or cost to the wholesaler. Prices at which 

purchases of merchandise are made by retailers or 

wholesalers cannot be justified by prevail InC) market 

conditions in this state vheo they are below the lowest 

prices at which the manufacturer or producer of such 
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merchandise sells to other retailers or wholesalers in this 

state. 

(b) "Depart•ent" means the department of business 

regulation provided for in 82A-401. 

(7) •Person• includes any natural person, partnership, 

firm~ corporation. joint-stock coMpany~ or o~her association 

engaged in business within this state. 

(8) "Replacement cost" ~eans the cost, computed as 

specified in subsections 13) and l~l• at which the 

merchandise sold could have been bought by the seller at any 

ti~e within 30 days prior to the date of sale if bou~ht in 

the sa•e quantity as the seller•s last purchase of the sa•e 

merchandise. 

(9) "Retailer• includes every person engaoed in the 

business of ~aking sales at retail within this state. but in 

the case of a person engaged in the business of ~akina both 

sales at retail and sales at wholesale, such ter~ shall be 

appli~d only to the retail portion af such business. 

(10) "Sell"• •sale"• or •sold" includes any advertising 

or offer to sell or any transfer of Merchandise wnere title 

is retained by the seller as security for the payMent of the 

purchase price. In deter~ininq the selling price of 

merchandise by wholesalers and retailers under this chapter, 

all fractions of a cent shall be carried to the next full 

cent. 
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(11) "Sell at retail•. •sales at re~ail•, and •retai1 

sale" mean any transfer for a valuable considerat>on• ~ade 

in the ordinary course of trade or in the usual conduct of 

the seller's business. of title to tangible personal 

property to the purchaser for consu~ption or use other than 

resale or further processing or manufacturing. 

(12) •sell at wholesalen, •sales at wholesale"• and 

"wholesale sales• include any transfer for a valuable 

consideration. made in the ordinary course of trade or the 

usual conduct of the seller's business, of title to tangible 

personal property to the purchaser for purposes of resale or 

further processing or manufacturinq. 

( 13) The term ·~rade discount• does not include 

advertising, display. or promotional allowances in the 

absence 

recetot 

of 

of 

a state~~tent in writing from the grantor that 

such allowance is not conditioned on the 

performance of any service or expendjture of any money for 

promotion. advertising. or any other purpose. 

(14) •wholesaler• includes every person enqaqed in the 

business of makino sales at wholesale within this state, but 

in tne case of a person enqaoed in the business of making 

both sales at wholesale and sales at retail, such term shall 

be ap~lied only to the wholesale portion of such business. 

(15) "Wholesaler• and •retailer• shall both be applied 

to any business which buys merchandise for resale ~t retail 
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from the manufacturer or p~oducer thereof. and as to such 

merchandise. the te~ms "cost to retailer• and •cost to 

wholesale~• as defined in subsections [3) and [4) shalt both 

be apolied, including the markup requirements. 

(l&l Any person who sells at ~etail and who also sells 

to other retailers shall use the invoice cost to other 

retailers in computing his selling price at retail under 

subsection (3); and if such person is a manufacturer or 

producer, both subsections {3) and (4) shall be used in 

computing his selling price at retail. In the absence of 

sales to ather retailers, the ~an6facturer's or producer•s 

invoice cost to wholesalers shall be used in computrng the 

manufacturer's or producer•s selling price at retail 

provided in subsections {3) and (4). 

as 

( l1) When one or more items of ~erchandise are 

furnished or sold in combination with or on condition of the 

purchase of one or more other items or are so advertised9 

all items shall be included in determining cost under 

subsections [3) or (4); and if any of the items included 

therein are separately priced. such separate price shall be 

subject to the requirements of this chapter. 

Section 3. Section 51-102• R.C.H. 1947• is ~enumbered 

51-503 and is amended to read as follows: 

"~~-~BiT 2L=2~~ Persons de~ed responsible. Any 

person who~ either as d;rector~ officer1 or agent of any 
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firm or corporation or as agent of any person, Y+e+et~n~-tfte 

~~e~T~~e"~--o~--~hT~--e~~T assists or aids. directly o~ 

indirectly1 in ~~h 2 violation Qf_lhi~~~ ~hft+t-b~ i• 

responsible therefor equally with the person, firm1 or 

corporation for whom or which he acts. 

tft--th~--~re~eeut+en-c+-efty-eers&n-es-e~~+e~r~-d~r@eter 

er-e~"t~~+t-~he++-b@-su~++~nt-te--e++e9@--eftd--prOY@--the 

un+ew~u+-+ntent-e~-th@-~ers~-++rmy-er-eo~peret+&n-+er-whe~ 

er-wh~eh-he-eet~w• 

Section 4. The~e is a new R.t.M. section numbered 

51-504 that reads as follows: 

51-504. Proof of intent. In an injunction proceeding 

or in the prosecution of a person acting as an officer, 

director, or agent, it is sufficient to allege and orove the 

unlawful intent of the person, firm, or corporation for who

or which he acts. 

Section 5. TheTe is a new R.C.H. section nu~bered 

51-505 that reads as follows: 

51-505. Unlawful restraint of trade. It is unlawful 

for a person or a group of persons, directly or indirectly: 

(l) to enter an agreement for the purpose of fixin9 

the price or regulating the production of an article of 

commerce; 

(2) for the purpose of creating or carryinq out any 

restriction in trade. to: 
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liMit production; 

increase or reduce the price of merchandise or 

commodities; 

(c) prevent competition in the distribution or sale of 

merchandise or commodities; 

(d) fix a standard or figure Nhereby the price of an 

article of commerce intended for sale• use. or consumpt;on 

Nill be in any way controlled; 

(e) agree to add to a bid for any contract an amount. 

fixed by percentage or otherwise, for the purpose of •akinq 

a refund or sharing costs of bidding with any other bidder; 

(f) return a part of any amount added to a bid by 

collusive agreement a.ang bidders to any person; 

(g) create a monopoly in the •anufacture, sale. or 

transportation of an article of co••erce; 

(h) enter into an aqreement which binds any person not 

to manufacture, sell, or transport an article of com~erce 

below a common standard or figure or which keeps such 

article or transportation at a fixed or graduated fiqure or 

by which the price of such article is settled so as to 

preclude unrestricted competition. 

Section 6. Section 51-402• R.C.M. 1947• is renumbered 

51-506 and is asended to read as follows: 

•5+-~erw 51-506. &e~e+n-~~~eeme~~--betweeft--+~bere~~ 

~ahQL excepted. The provisions of th+s-e~~ 21=222 do not 
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apply to any 8~~8ftgemeft~ agreeMent. or 

coMbination between laborers~ made with the object of 

lessening the nu~ber of hours of labor or increasinq wages.• 

Section 1. There is a new R.c.M. section numbered 

51-507 that reads as follows: 

51-507. Unfair competition in sales. {1) It is 

unlawful for any business. with the intent to destroy the 

competition of any retailer or wholesaler or to prevent the 

competition of any person who intends or attempts to become 

a retailer or wholesaler. to discriminate between different 

localities in this state by selling or furnlshinq articles 

of co•merce at a lower rate in one locality than in another. 

after making allowance for the difference, if any• in the 

gradet quality, quantity. and actual cost of transportation. 

(2) Evidence of any sale at a lower rate in one 

locality than in another shall be prima facie evidence of 

intent to destroy the competition of any retailer or 

wholesaler or intent to prevent the competition of any 

person who intends or attempts to become a retailer or 

wholesaler. 

(3) This section does not apply to any sale made in an 

endeavor. made in good faith, to meet the legal ~rices of a 

competitor selling the same article in the same locality or 

trade area. 

(4) The inhibitiQn ~qainst locality discrimination 
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includes any sche•e of special rebates. coil ateral 

contracts, or any device of any nature whereby such 

discrimination is, in substance or fact. effected in 

violation of the spirit and intent of this sectio·n. 

Section 8. There is a new R.C.M. section numbered 

51-508 that reads as follows: 

51-508. Unfair competition in purchasing. ( 1) Any 

business which. for the purpose of creating a •onopoly or 

destroying the business of a regularly established retailer 

or wholesaler o~ 

who intends to 

preventing the coMpetition of any person 

beco'"e a retailer or wholesaler. 

discriminates between different persons or localities of 

this state by purchasing any article of commerce at a higher 

rate or price in one locality than in another.·after making 

allowance for the difference. if any. in the grade. Quality. 

quantity. and actual cost of transportation. is guilty of 

unfair discri•ination. which is prohibited and. unlawful. 

(2) Evidence that any person has paid a higher rate or 

price for any article of commerce in one locality than in 

another, after making due allowance for the difference. if 

any, in the grade. quality. quantity. and actual cost of 

transportation. 

this section. 

is pr;ma facie evidence of a violation of 

(3) The payment of a higher rate or price in one 

locality than in another. after making the allowances 
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provided above. is not unfair dlscri~ination, provided such 

higher rate or price is paid for the purpose of ~eeting the 

rate or price set by a competitor in that locality. The 

burden of proof of such fact is upon the person charaed with 

unfair discri~ination. 

~ection 9. There is a new R.C.M. section numbered 

51-509 that reads as follows: 

51-509. Unfair sales. (1} lhe practice of selling 

certain articles of co•merce below cost in order to attract 

patronage is generally a form of deceptove advertising and 

an unfaor method of competition in commerce. Such practices 

cause co-.ercial dis~cations. mislead the consu.er. work 

back against the farmero directly burden and obstruct 

COMMerce. and d;vert business from dealers who maintain a 

fair price policy. Bankruptcies ~ono merchants who fail 

because of the competition of those who use such methods 

result in unemployment, disruption of leases, and nonpayment 

of taxes and loans, and contribute to an inevitable train of 

undesirable consequences. including econo~ic depr~ssion. 

(2) Any sale of any article of commerce. either by a 

retailer or wholesaler, at less than cost as defined in this 

chapter, with the intent or effect of inducing the purchase 

of other aerchandise or of unfairly divertin~ trade from a 

comp-etitor., iMpairs and prevents fair competition, injures 

public welfare, is unfair competition. and is contrary to 

-ll- H13 304 

£ 

3 

4 

5 

~ 

7 

8 

9 

lO 

11 

1.2 

13 

14 

15 

1b 

17 

16 

19 

20 

21 

22 

23 

.24 

25 

HB 0304/02 

public policy and the policy of this section. Such salPs are 

prohibited. Evidence of any sale of any article of commerce 

by any retailer or wholesaler at less than cost as defined 

in thi5 chapter is p~ima facie evidence of intent ~r effect 

to induce the purchase of other merchandise or to unfairly 

divert trade fro~ a competitor or to otherwise injure a 

competito~. 

(3} lhe provisions of this section shall not apply to 

sales at retail or sales at wholesale where: 

(a) merchandise is sold in a bona fide clearance sale; 

{b) perishable merchandise must be promptly sold in 

order to forestall loss; 

(c) merchandise is imperfect or damaged or 

discontinued; 

is betnq 

(d) merchandise is sold upon a final liquidation of 

any business; 

(e) merchandise is sold for charitable purooses or to 

relief agencies; 

(f) merchandise is sold on contract to deoartments of 

the g~vernment or qovernmental instttutions; 

(g) the price of merchandise is set in good faith to 

meet an existing price of a competitor and is based on 

evtdence in the possession of the seller in the form of an 

advertisement, proof of sale, or receipted merchandise; 

(h) merchandise is sold by any officer actino under 
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the order or direction of any court. 

(41 No person may claim the exemptions under 

subsections (31 (a) throuqh (3)(d) if he 1 imits or otherwise 

restricts the ouantity of such merchandise that can be 

purchased by any buyer or if he fails to conspicuously 

disclose th~ reason for such sale in all advertisements 

relating thereto and on a label or tao on such ~erchandise 

or on a placard where the merchandise is displayed for sale. 

Section 10. Section 51-106. R.C.M. 1947. is 

renumbered Sl-510 and is amended to read as follows: 

•st-t&6w 51~510. Fair price for agricultural products; 

how--d~t~r~"~d. (I) The following method shall be used in 

determining fair prices for agricultural products sold on 

J o-cal ma,.-kets...- t n a trade area, di st,- i ct~ or city in whi c'h 

the major portion of an agricultural commodity or product is 

produ:ed within or adjacent to the trade areat city~ or 

district: 

(~) When ~@Ye"ty-ff•e--~~r~@"t-t7S%t of tn~ producers 

of an aqricultural product or commodity marketino those 

products o,.. commodities within a trade area. district1 or 

c•ty 1etermine what is 3 fair pricP based uoon competitive 

and ather factors for their product or commodity. it shall 

be eo"~f~ered the fair ?rice for that product or commodity 

under the terms of this ee~ ~~er. 

(b) Those oroducPrS throuah their aqents shall file 

-l3- H8 304 

2 

3 

4 

5 

b 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

lB 

19 

20 

21 

Z2 

23 

24 

25 

HB 0304/02 

with the department the fair price and request a hearing for 

the establishment of fair prices te .f2J: jobbers. 

wholesalers. retailers. and consumers of the aaricultural 

products or com~odities. •ftT An organization representinq 

consumers may not be denied representation at the m~~t+~ 

l!£.ati!W• 

(2) After the establishment of a schedule of fair 

prices for the agricultural products or commodities. it is a 

violation of this e~t chapter for a producer. jobber. 

wholesaler~ or retailer to sell or buy an agricultural 

co•aodity or product below the price established by the 

department. ~hot S~h action is punishable under the terms 

provided in this e~t ~~~~·· 

Section 11. Section 51-lOB• R.C.M. 1947• is 

renumbered 51-511 and is amended to read as follows: 

•5T-t99~ 51=211£ Rebates forbidden·•~o-~er~~.@~. ill 
The secret payment or allowance of rebates. r-efunds• 

commissions. or unearned discounts. whether in the form of 

money or otherwise. or secretly extending to certain 

purchasers special services or privileqes not extend~d to 

all purchasers purchasinq uoon like terms and condi~ions, to 

the injury of a competitor and wh~e ~~ such oayment or 

allowance tends to destroy competition, is an unfair trade 

practice and any personT-~+~~-~~~t"@~Sh~~~-~o~~r~~TOftT--o~ 

e~~~eTe~~e" resortinq to such trade practtce ~n~~+-h~-d~~merl 
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~aftty--o+--o-mf~e~meono~-one-oft-~on•+~t+on-th~~~o~-~he++-b~ 

l~ subject to the penalties set out in ~~et+on--5t-tti 

2l=ll2· 

!~1 P~o•fdP.dT--how~•~.--t"ot tla~1 nothina in-this 

o~t--~hot+---~~@Y@ftt ~tli.Q!L_JlLti!illl.:i. a eo-op~~"t+•~ 

~~R£~~11~ association. organized and operating on a'true 

e&-op~~ot+•~ ~~Latl~~ basis• from returnino to the 

members. producers 1 or consumers the whole or any pa~t of 

the net earnings or surplus resulting from its trading 

operations,. in proportion to their purchases or sales from. 

to~ or through the association.• 

Section 12. Section '51-411• R.C.M. 1941. is 

renumbered 51-512 and is amended to read as follows: 

•5t-4ttw ~ Pooling ~n-pa~eho~~y-~o+e-o~-he~e+fn9 

of gra i'n by--w-el'loa~e,en JlLQhi.lli.t..!Hl• 1ll It ~folott!be l.S. 

unlawful for any pe~sony-++r~-~-~o~poret+e" enga~~d in the 

buyinq. sellinq. or handling of grain in any public local 

warehouse in this stateY or for the local agent in charge of 

such wa~ehouse. or any other a~ent of the pe~son~-f+;M.-o~ 

~&r~~ot+on operating the sameT to enter into _,. ~ 

contract~ agreement. eo~h+n~?~y or unde~standinq with any 

other person•-~+~m~-er-~o~~or~+e"~ owning or operating any 

other public local warehouse at any railway stationT QL~¥l~b 

its ·agent o .. -.,~~nt'!• wherebyJ. 

~l the amount of grain to be received o~ handled by 
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~o~e tn~ wa~ehouses at such station o~-~totfo.,~-~"~++ ~~-t2 

be enualized o~ pooled between ~eTd ~~ warehouses~i or 

w"e~~~y 

!D1 the profits or earnings derived from ~ofrl th~ 

warehou'SP.S ~ ... ott ~~--~ be divided~ o~ ~ooled~ or 

apportioned in any mannerT~ or w~P~~ey 

~1 the price to be paid fo~ any kind of ~rain• at 

such station~ ~.,ot+ ~--~ be fixed or in any manner 

affected~~ ""d-~~., 

tll-_f~ day of the continuance of any such aoieement. 

contract. or understandinq ~""+t--eon~~ftu~~ ~20~~~~ ~ 

separate offense.• 

Section 13. Section '51-413. R.C.H. 1947• is 

renum~ered 51-513 and is amended to read as follo~s: 

•'>t-4-t;!-. !!.l.=llh De.struct ion of food +n--~e~~~o+n~..:-of 

t~ee~. It' ~"o++--be ~ unlawful for any person"T-+f~m..--..r 

~~perot+o" to destroy ... or to withhold from sale for a 

period of time which Makes it necessary to destroy. in 

restraint of trade, any fish, fowl• aniMal. veqetableo or 

other stuff• ~~oeuet'! ~~~· or o~t+e+e~ ~r~i~~· which 

.. ~~ i~ customary fooey or -~e"-o~~ proper food for human 

beingsT and e~~ ls. in fit sanitary condition to be used--as 

such.• 

Section 14. Section 51-116· R.C.M. 1941. is 

renum~ered 51-514 and is amended to read as follows: 
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"5-l-i:-t6-.. 21=21~ Alteration of invoices aft+e•+a• 

QLPni01~d· It is unlawful fo~ a persony-pe~t~~~~~--+~PMT 

eeP~rft~~e"T--joT~--~~e~-eo~yy-er-o~h@r-e~~e~~~~~e"~-ft~ 

e~++n~d-~n-~eet+en-S-t--ta~ ... to change. alter, substitute, or 

falsify an invoice wh~P~ if the practice tends to injure a 

coMpetitor~ er-te destroy competition~ or to mislead a court 

or the department ef-ba~~ne~-p~~+et+en. f~et ~~ practice 

is go unfair trade practice and a persony-++~~-~~tne~~T~T 

eer~ret~en-..-~-~~oe+et+on resorting to that trade p~actice 

is guilty of a misdemeanor and is subject to the 

provided in ~eet+oft-~~+ti ~·· 

Section 15. Section 51-113• R.c.M. 

penalties 

1947• is 

renumbered 51-515 and is amended to read as follows: 

"?i:-i:-t3 .... 21=212L 9e0e~tMe~-----ed~~+~tPe~en-o+--eet 

by----?ntervent+en----erd~~----p~Y+ew----e~ea+~----~&ee~~ 

-----f?ne•+ty--ef--opder ~n£Q£~Qt_Qx_~~Lt~nt· (1) The 

deoartment shall prevent a ~erson~-f~~m•-or-eor~~~~T~ from 

violating any of the orovisions of this chapter. 

(2) Upon receivino notice that a person ... --++rm--er 

-eor-1'e.,.:f'llt-+on is violating or has violated any of the 

provisions of this chapt~r, the de~artment shall immediately 

not+fy ai~~ the person giving thet tne notice either to 

appear before the director of the department or to make a 

written reply to show probable cause of thet ~ violation. 

If probable cause is shown. the department ma~t-the" ~ualll 
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121 make its own investigation~ end 

Lbl within ~+•ty-t60t days of the finding of probable 

cause mu~~ make a written report of its investi~ation~ and 

•u~t 

U:.l ma i 1 a copy of its findings to the person 

.initially givina notice of a violation. 

{3) ~1 1fT after an investigation the department has 

reason to believe that the persony-f+P~-or-eoP~Pet+en has 

been or is engagino in any course of conduct or doing any 

act in violation of this chapter and if it appears to the 

department that a proceeding by it would be te in the 

interest of the public, it shall issue and serve upon the 

persony-f+~•-o~-eo~~Pet~o" a complaint statino +t~ tb~ 

charges Tft~-thet--~e~~eetT and COntaining a notice Of a 

hearing a~oft-e-dey-e"d at a place ~here+"-++~ed ~Q__~ _ _a 

ll.su r>ot l"ess than f~y~-t5t days ·after the service of the 

complaint. 

lbl A complaint may b~ amended by th~ department in 

its jiscretion at any time ++~e--t5t days prior to the 

issuance of an order bas~d on it. 

~l The persony-+~Pm-o~-eor~o~et+en so complained of 

~~~ill~ may appear at the place and time so fixed and show 

cause why an order should not be entered by the department 

requirinq t~~ ~~h oer~ony-f+~my-o~-eo~~o~et+on to stop the 

violation of the law ch~raed in the comp1aint • 
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Ull Any pe~son~---frr.---e~---eo~~or~t•~" may make 

application• and upon qood cause shown may be all~wed by the 

department to intervene and appear 

counsel or in person. 

in the proceedino by 

Lel The testimony in the proceeding shall be reduced 

to writing and filed +ft-tft@-e+++~~-o+ ~i1D the department. 

ill If upon the hearing the department believes that 

the act or conduct in question is prohibited by this 

chapter, it shall make o-~~~~t f~~_f~t in writino 

+"--wn+e~--it--she++--stot~-+ts-~+"dift9S-es-to-~@-feets and 

s~o++ issue and cause to be served on t~et th~ persony-+ir8Y 

&r-~o~et+eft ~ar~~ an orderrrequiring thot ~b person• 

++~m·-~-eer~~ot~o" to stop the acts or conduct. 

lgl Until a transcript of the record in the hearing 

has been filed in a district court, es-~~r~+fte+t~r-~o•+d~dT 

the department may at any time, upon the notice and in the 

11anner- as it considers prope~. modify or set asidey in 

whole or in part. OftY ~ report or efty an order made or 

issued by it under this section. 

(4) A court reviewing an order of the department may 

issue such writs as ar@ ancilla~y to its jurisdiction or are 

necessary in its judgment to prevent injury to the public or 

to competitors pending the suit. 

(5) To the extent that the order of the ~eoartment is 

affirmed, the court shall thereupon issue its own order 
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commanding obedience to the terms of the order of the 

department. 

(6) Proceedings ift--t~~--dist~i~t--~ottrt wn~L-~~ 

~~ti2D shall be atven orecedence over other civil cases 

pendino t~~r~+"• ln-tn~_n~~LQQUL~ and shall b~ in every 

way e~tpedited. 

(7) A p~rsony--+irmy--e~--~or~eret+on who violates an 

order of the department to-~~~~-e"d--d~~+st--o+t~--+t--~es 

b~~oMe-f+ftety-end while the order is in effect shall forfeit 

and pay to this state a penalty of not eor~-t~~n-Oft~ 

theu~end-do~+~s-t*~•e&et l~lhan-1~-DL--m2L~-tb~n__!2QQ 

flU:_tl:!!L_!iru_a!f.!l !tilL<miLii2Ll.Jlu-.t!1iiD_!.Z.ru2_aL-~-tb.arr 

.lhQ.QiLliiL-.t.!!!L~!UL.~~_egctL~.egu.e!!l;_atlm!~.r. +or--~e~h 

~+o+otiOftY which s~e++--ee~~H~-to--th+s--~tet~-end may b~ 

recovered in a civil action brought by t~~--stot~ tl:!~ 

~~dLtmeot• 

(BJ The re•edies and method of enforcement of this 

~hep~~r-proYTd~d-+er-+ft-th~~ section are concurrent and in 

addition to the other remedies provided in this cha!lt~r." 

Section 16. Secti~n 51-115. R.(.M. 194 7. is 

renumbered 51-516 and is aeended to read as follows: 

•5t-tt5~ ~1 Heor+ft~s---end---+ft•est+e~t+on~----

eoftt~M)'It~ ~nx~g2ti2n~· 111 The department.r. for the 

purpose of conducting hearings and investigations which• in 

the opinion of the deoartmenty are necessary and proper for 
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the exercise of the powers vested in it by this chaoter~ he~ 

t~e-+~~+ew*"~~ewe~~+ 

t-tt--H•e-dep--e"t shat l at all reasonable times have 

access to~-+er-the-p~~e~e-e+-~emT"et+o"•-ee~-t~e-~+e~t-te 

eepy any evidence o+ ~!l~~ning a person being investigated 

or proceeded against that relates to any matter under 

i nv,.st i oat ion or in question i!.!liL_tllil_r igbt__t~__~;®L-JW:D 

eu~11~g. *"Y--"'etnber--e+--the .!tl!l. department' .. may issue 

subpoenas requiring the attendance and testimony of 

witnesses and the production of any evidence that relates to 

any •atter under investigation or in question; before the 

depart,.enty or before its duly authorized agent conductinq 

the investiQation. An agent. duly authorized by the 

department for those purposes, ~ay administer oaths and 

affirmattons. examine witnesses, and receive evidence. The 

attendance of witnesses and the p~oduction of evidP.nce may 

be r2quired from any place in this state at any desionated 

place of hearing. 

( 2) \lJl.Q!Li!.J2lUti.il.ti2!L~_!l!:lliltlmgni .f;:, l!! OP't'l' ~ 

case of contumacy or refusal to obey a subooena issued to a 

person, efty ~ district court of this state, within Oft'l' tng 

district where the inquiry is carried on or where 2 oerson 

quolty of contumacy or refusal to obey is foundi e~ resides~ 

or transacts business• ~pO"-e~p~+eet+er't--b.,--t~e--~~perttne~t 

has jurisdiction to issue to that personT ~n ~rder 
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requiring him to appear before the department~ or its duly 

authorized agent• and th~e to produce 'evidence if so 

ordered~ or ~~e¥~ to aive testimony regardtng the matter 

under investigation. Failure to obey the order of the court 

may be punished by the court as a contempt. 

(31 A person may not be excused from attending and 

testifying or from producing books, records• corresoondence, 

docu•ents, or other evidenc~ in obedience to the subpoena of 

the depart•enty on the ground that the testimony or evidence 

required of him may tend to incriminate him or subject him 

to a penalty or forfeiture. An individual ma'l' not be 

prosecuted or subjected to a penalty or forfeiture for or on 

account of a transaction. matter~ or thing concerning which 

he is compelled• .!;.g__te.:;lif.x_w:_~jL~!;_Il~ after 

having-elaimed his privileqe against s~+--Ther~MTnetTOfty 

~~f=lnkLimiD~i2n£ to--t~st++y-e~-~~odue~-eY+a"'"e~.-~xe~ 

thet-e~ An individual so testifyin0 is not exe~pt from 

pr-osecutjon and punishment for perjury committed in 

testifying.• 

Section 17. Section 51-lll• R.C.M. 1947 • is 

renum~ered 51-517 and is amended to read as follows: 

M5T-TTTT 21=212£ ~e-me.,-eftjo+~-YTo+et+e~~ Inlu~iiQD~ 

damaqes -- production of evidence. 111 Any person. ~Trmy 

p~+•ete---e~poret+eft---o~---mu~~Tcet---e~---ei~~~---p~h++e 

ee~co~~t+on~--e~--tre~e-e~~oeTe~+on~ if_iaj~~~LgUx~ may 
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maintatn an action to enjoin a continuance of ~"T ~D act OP 

ee~~ in violation of ~~e~~ .. ~~-~i-+6+-te-~+-+98•-+~e+a~+•~• 

+~-+"tu~~d-~~~~~by• ~rre_uLQhiDiti2n~2f_~hi~~b~t~r_an~ for 

the recovery of damages. lfy in such action• the court ~~e++ 

f?ftd lin~~ that the defendant is violatino or has violated 

any of the ~~e•+~~ .. ~~--ef--~~et+e~~--~i~iBi--~o--~+-+69• 

+fte+a~~·~ UL2blbiti2ll~2f-~fiis_~h~~L• it"shall enjoin the 

defendant from a continuance thereof. 'l:t ~e++ L:; not b" 

necessary ~he~ t.iL.alllUI!:-l:IL--llL!l.l!!: actuaf· damages to the 

plaintiff be-e+~~~d-&r-~~e~. 

til In addition to such 

p 1 a·i nt iff +~-~e~-ee~+--~~eH-be 

injunctive 

.is entitled 

l"elief, the 

to recove..-

from the defendant thl"ee ti•es the amount of ~he actual 

damages.,-~~-e~y., susta i ned.LJ!.lll~~tl~.<tmL:a.t~LO!::.X~-fe!:.li.• 

LJl Any A defendant in an action.brought under t~~ 

~ .. ev+~+eft~-ef this section may De requ'i red to testify undel" 

the ~ .. ew+~+e~~-ef-t~"-Eede MQntana Rule~ of Civil Procedure~ 

ef--th~~--~tet .. .,-~" ~n addition the books 'and records of any 

such ~efendant may De Drought into court and introducedy--~y 

~~+~~~n~~• into evidence~ by referenc~ p~o•Td~dy-~ew~•~~T 

thet-ne Ha information so obtained may b~ used aoainst the 

defendant as a basis for a misdemeano~ prosecutron under ~~e 

p~ew+~~e"~--e+--~"et+e"~--~i-+6+--te--~+~+ae.,-+~e+a~~·""-e"d 

5i-iici' 1hti~lla!Lt.eJ:•" 

liUN~~~JKli@_~~h-~~·"~--~il~-~~ 
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Rffi~~ll~ll~~~~~LAM~~~~~~ll~~~~~ 

"~i-ic99 ll=2.2.Q• Attor""'y---<J~""''"e• ~c..ld!!!it~ ~2 

i~~ty~~ui~~-•"""• Upon the thil"d violation of any of the 

pl"ovisions of ~"et+e"~-~ic-ic9ic-te-~i-~69•--+fte+u~+•e• ~1=202 

LOL!l:YJb __ 2l~~ by any corporation. +t-~~•+-b.,-t~t!-dnty-e~ 

the ette .. ft~y-~.,n., .. e+ ~~L1men1 te ~hall institute proper 

suits ol" quo Nal"ranto proceedings in ftftY ~ court of 

competent jurisdiction fol" the forfeiture of its charter., 

rights, franchises or pl"ivileges 1 and powers exercised by 

such col"poration. and to permanently enjoin it fr-om 

transacting business in 

court ~he++--+~ !~ 

this state. If 

that ~ .. e~ .tlle 

in such action the 

cor-por-ation is 

violating or has violated any of the pl"ovisions of ~"et+l!lft~ 

~-t--te+-te-~-t-+ae,-~~e+a~+..,~ 51-505 thrQYgh 51-514• it mtt~t 

~hall enjoin ~e+d tne corporation from doing husiness in 

this state permanently or fol" such time as the court ~~e++ 

o~d., .. QLQeL~• or mu~t ~~ annul the chal"ter. Ol" revokP the 

franchise of such corporation." 

Section 1q. Section 51-llOo R.C.M. 1947. I 5 

!"enumDel"ed 51-516 and is amended to read as follows: 

•5t-+ic9w ~1=21~ t++~e+---ee"t~eet~--~-----.-~eoy"'"Y 

B es;. lll!!:LX--2[L_il.lel;tli_~~UI~ ~ forb i ddtin. Afty ! con t r act • 

express or implied• ~ade by efty R oerson~---f+~m---e~ 

eo .. ~e~et+eft in violation of any of the provisions of 

~.,e~+e"~--5-t-t9i--to--~i-t69T--+ne+~+•~; tbll--~dQ~C is 
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dee+ered--te--ee an illegal contract and no recovery thereon 

~"e++ ma~ be had.• 

Section 20~ There is a new R.C.M. section numbered 

51-519 that reads as follows: 

~l-51q. Penalties. (1) Except as otherwise orovided in 

this section, a persono whether principal, agent. officer, 

or director, who violates any of the provisions of this 

chapt~r is guilty of a misde~e~nor for each viol~tlon and 

upon ~onviction thereof shall be fined not less than $100 or 

more than S1o000 or imprisoned for a term not to exceed 6 

•onthso or both. 

(<') A violation of 51-505 Is punishable by 

imprisonment in the county jail for a period not less than 

24 hours or more than 

$25,030, or both. 

year or by fine not exceeding 

(3) When there is a violation of 51-512• tn addition 

to the penalty specified in subsection (1) of this section, 

the court before which a conviction is had sh~ll, within 10 

days after judgment of conviction is ~iveno forward 3 

certifi~d copy of the judoment to the deoartment of 

dar.iculture and the r!epartment shall revoke ?.ny license 

issued to the person so convicted. In such case no new 

l lcense may be oranted to the person whose license is 

revoked or to anyone either directly or indirectly enqaqed 

with him in such businPss, for a 9~rtod of l year. 
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Section 21. Section 8-103.1to R.C.M. 191t7, is a~ended 

to read as follows: 

"8-103 ..... Approval of carrier agreements. (l) Any 

carrier as defined in ~~et+~ 8-101(h) which is a party to 

an agreement between or among two t~t or more carriers 

relatino to rates, 

allowances, or charges 

fare~, classifications• divisions, 

(including charges between carriers 

and compensation paid or received for the use of facilities 

and eouip.ent)T or rules pertaining thereto• or procedures 

for the joint Consideration, initiation~ or establishment 

thereof• •avo un~r such rules as the commission prescribes. 

apply to the pubric service commission for approval of the 

agree~ent and the commission shall by order ap~rove any 

agreementy if approval thereof is not prohibited by 

subsections (3)9 (4)• or (5} of this section. The approval 

of th~ commission shall be qranted only upon such terms and 

conditions as the commission may prescrtbe as nec~ssary to 

enable it to grant its approval 

subsection. 

in accordance with this 

(2) Each conference .. bureau, committee. or other 

organization established or continued pursuant to any 

agr8ement a~proved by the commission and the ~rovisions of 

this sectiony shall maintain such accounts, records. tiles. 

and memoranda and shnll submit to the commission such 

reports. ~s may be orpscribed by the commission. and all 
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such accounts~ records. files, and memoranda shall be 

subje~t to inspectinn by the commission or its 

authorized representative. 

duly 

(3) The co~mission may not approve under this ~ection 

any aJreement between a carrt@r by hiqhway and a carrier by 

rail unless It finds that such aqreement is of the character 

described in this section and is limited to matters relatinq 

to the transportation under joint rates or over throuoh 

routes. 

(4) The commission may not approve under this section 

any agree~ent which it finds is an a~reement with respect to 

pooling or division of traffic. se~vice, or earninQs: 

(5) The commission may not approve under this- section 

any agreement which establishes a procedure for the 

determination of any ~atter through joint consideration 

unless it finds that under the aoreement there is accorded 

to each party the free and unrestrained rinht to take 

independent action either before or after any determination 

arrived at throuoh such procedure. 

(61 The co~ission mayy upon complaint or upon its own 

initiative without complaint• investigat~ and dete~mine 

whether any aqreement previously approved by it under this 

secti~nT or any terms or conditions upon whtch such approval 

was qrantedy is not in conformity with this section o~ 

wheth~r any such ~e~~ ~LID~ or conditions ~~ ~Lf not 
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necessary for the purpose of conformity wtth this s~ction. 

After such investioation, the commission may by order 

terminate or ~odify its approval of such aqreement if it 

finds such action necessary to insure conformity with this 

sectiony and may modify the terms and conditions upon which 

such approval was ~ranted to the extent it finds necessary 

to insure conform~ty with this section or to the ~xtent it 

finds its terms and conditions unnecessary to insure sucn 

conformity. The effective date of any order terminating or 

modifying approvalT or ~odifyino terMs and conditionsy may 

be postponed for such period as the commission determinPs is 

reasonably necessary to avoid undue hardship. 

(71 No order ~ay be entered under this section except 

after interested oarties have been afforded reasonable 

opportunity for hearinq. 

( 81 The parties to any agreement aporoved by the 

commission under this section and other persons are9 if the 

approval of such aqreement is not prohibited by subsections 

(3)• (4)• or (5) of this section, hereby exempted from 

Montana an~itrus~ laws with respect to such aqree~ent. 

including ~ee~+eft-5t-~et !i~21L-~~L_~ or any other 

statutes prohibiting monopolies, price fixinqy or restraint 

of trade. 

(91 Any action of the commission unde~ t~is s~ction in 

approving an aqreementT o~ in denyino an application for 
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such approvalT or in terminating or modifying its approval 

2 of an agree.enty or in prescribing terms and conditions upon 

3 which its approval is to be grantedT or in modifying such 

4 terms and conditionsT shall be construed as havin~ effect 

s solely with reference try the ap~licability of subsection 

b (8)." 

1 Section 22. ~ection 82A-40lolo R.C.M. 1q47• is amended 

8 to read as follows: 

q •S2A-40lolo Functions of department. The department 

10 and its units are ~esponsible for administering 1 aws 

11 pertaining to business regulation, includingy but not 

l.c' l iotited t<>"r 1 aws pertaininq to: 

13 ( 1) Seftlt" hilnti and banking (Title "';, chapters 

14 throuQh 14); 

15 (2) Su++d+n~ ~YiLdlng and loan associ~ions (Title 7, 

ln chapt9r 1); 

11 (J) E~ed+t ~~Lt unions (Title 14• chapter 1); 

18 (4) Eons.,-~ ~!l..S.Ul!!!l..L protection (Titl'e 85o chapter 

1 q 4 J; 

20 (5) 5np0!1"YTST1'>ft ~~~LYi~lQn of the milk industry 

21 (Title 27, chapter 4]; 

22 (6) E1'>nsum.,,. ~u~um!l..L loans (Title 47• chapter 2); 

23 (7] 5e+" ~2lg and marketing of coal (Title SO, chapter 

24 b); 

2S (9) ~nfe+.- yrrfaiL business practices (Tit 1 <> 51. 
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chapter -l ~) ; 

(9) Re!•la•i•a regJl!tioa of petroleaa prodacts (Title 

60, chapter 2); 

(10) ~ retail installaent sales (Title 74, chapter 

5 6): 

6 (11) &•aaia£i §tandard veig~ts aad aeasures CTitle 90, 

7 chapter 1); 

8 (12) P£ep£ie\AEJ pes• seaeaia£y •••e••=•••' Pl!OPUBTUI 

9 postsecopdary f educational institutions (Title 75, chapter 

10 9Z) • " 

11 

12 

13 

1Q 

Sectioa 23. Sectiou 82!-404, B.C.!. 1947, is a•eaded 

to read as follo•s: 

•821-404. Board of trade abolished faactions 

transferred. C1) The board of trade, prowided for in ..... 

15 Title 27, chapter 3, is abolished and its fanctions in ~ 

16 Title 51, chapter -l ~ (pe&\aiaia9 \e \he Vaiaie PEae\iees 

17 ~ are transferred to the departaeat of business 

18 regulation. Dnless inconsistent with this act, any reference 

19 in the Re•ised Codes of Bontana. 1947, to the Bontana state 

20 board of food distributors or the board of trade aeans tbe 

21 departaent of business regulation.• 

22 Section 24. Section 84-2412, R.C.!. 1947, is aaended 

23 to read as follows: 

24 neq-2q12. Eaploy•ent of help -- disposal of license 

25 aoney. The ~ depart•ent of rewenue is hereby authorized 
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1 to eaploy such clerical and field assistance as ••f ~9 feaai 

2 necessary to carry out and to adainister the prowisions of 

3 this act. All aoney collected under the prowisions of this 

II act shall be paid into the state treasury, with fi•e ie~~••• 

5 ~$~ of the fee collected fro• each store license sold 

6 credited to an ear•arked rewenue fund for adainistration of 

7 'a9 Uafa!E P••••iaee Ia• Title 51. cbapt<;~r 5. by the 

8 departaent of business regulation and the rest to the credit 

9 of the general fond." 

10 Section 25. Bepealer. Sections 51-101, 51-101.1, 

11 51-103, 51-104, 51-105, 51-107, 51-112, 51-1111, 

12 51-118. 51-1101, 51-1103, 51-11011, 51-1105, 51-1106, 51-407. 

13 51-1108, 51-1109, 51-1110, 51-1112, and 51-11111, B.c.a. 19117, are 

111 repealed. 

-End-
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HOUSE BILL NO. 304 

l INTRODUCED BY MENAHAN 

3 BY REQUEST OF THE DEPARTMENT OF BUSINESS REGULATION 

4 

j A BILL FOR AN ACT ENTITLED: "AN ACT FOR THE RECODIFICATION 

6 AND GENERAL REVISION OF CHAPTERS 1 AND 4 OF TITLE 5lo R.C.Mo 

1941o RELATING TO UNFAIR TRADE PRACTICES; AMENDING SECTIONS 

a 8-l03o4o B2A-40lolo 82A-404o AND 84-2412o RoCoMo 1947o TO 

9 STRIKe INCORRECT REFERENCES TO THE UNFAIR PRACTICES ACT; ANO 

10 REPEALING SECTIONS 51-lOlo 51-10lo1o 51-103o 51-104o 51-105o 

11 51-107. 5t-t6~y 51-112. 51-114• 51-118. 51-401• 51-403 

~~ THROUGH 51-410o 51-412• AND 51-414o RoCoMo 1947.• 

13 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~~ ~ection 1. Section 51-117• R.c.M·. 1947o is renu111bered 

lb 51-501 and is amended to read a5 follows: 

l7 nst-tt~~ 21=2~& ton~tru~~Ton--~f--e~~ ~LR~~· The 

ld leqislature declare5 that the purpose of this e~t ~~eL i5 

1" to safequard the public aqain5t the creation or perpetuation 

20 of monopolies and to fo5ter and encourage competition~ by 

21 prohibiting unfair and discriminatory practices by which 

u. fair and honest competition is destroyed or prevented. This 

23 e~t ~ila~~ shall be +Tte~e++y liQeLallX construed ~Q that 

24 its beneficial purposes may be subservedo" 

2~ ").ection z. Jhere is a new R.c.M. section numbered 

/J:ere ore. J'?D t!hange..<:J 
/?e f'e r C _Lj c: /lo 1'¥ 

I /J - J/ L3 .!3 /) .ij 
.1:)/Y/. T H I R D R E A D I N G 
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51-50£ that reads a5 follows: 

~l-502o Definitions. As used in this chapter. unless 

the context indicates otherwise. the following definitions 

apply: 

(1} "Article of commerce• includes but is not 1 imited 

to any co•111odityo product, service. or output of a service 

trade.._El!CEPT THAT Arf!_PRQ.12.1KL~fB:Ul&._!lE_!___fJ.mUf. 

.UliL.HY-~li!.l.L.JiQ.!._!!f_l!KI.!illflLJtilt!l!!l' THE _!ERM • ART KllJlf 

{.~~~-

(2) "Business• includes any person. as defined herein, 

domestic or foreign, engaged in the production, manufacture, 

distribution. purchase. or sale of any article of co~merce 

within the state of Montana. 

(3) •cost to retaoler" means the rnvoice cost of the 

merchandise to the retailer within 30 days prior to the date 

of sale or replacement cost of the merchandise to the 

retai lero whichever is lower, less all trade discount5 

except customary discounts for cash• plus any excise taxes 

imposed on such merchandise or the sale thereof other than 

excise taxes collected by the retailer. and any cost 

incurred for transportation and any other charoes not 

otherwise included in the invoice cost or the replacement 

cost of the merchandise as herein set forth• to which shall 

be added a markup to cover a proportionate part of the cost 

ot d~inq business. which markup. in the absence of proof of 

-2- HB 304 
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a lesser cost. snall be 6% of the cost to the retailer as 

herein set forth. 

(4) •Cost to wholesaler" means the invoice cost of the 

merchandise to the wholesaler within 30 days prior to the 

date of sale or the replaceMent cost of the merchandise to 

the wholesaler• whichever is lower. less all trade discounts 

except custo•ary discounts for cash• plus any excise taxes 

i•posed on the sale thereof prior to the sale at retail. and 

any cost incurred for transportation and any 

not othenoise included in the invoice 

other 

cost 

charges 

or the 

replacement cost of the merchandise as herein set forth, to 

which shall be added a markup to cover a proportionate part 

of the cost of doing business. whoch markup. in the absence 

of proof of a lesser costo shall be 3% of the cost to the 

wholesaler as herein set forth. 

{5) •cost to retailer• and "cost to wholesaler• as 

defined in subsections (3) and (4) mean bona fide costs. and 

purchases made by retailers or wholesalers at prices which 

cannot be justified by prevailing market conditions within 

this state shall not be used in determinino cost to the 

retailer or cost to the wholesaler. Prices at which 

purchases of merchandise are •ade by retailers or 

wholesalers cannot be justified by prevail ina market 

conditions in this state when they are below the lowest 

prices at which the manufacturer or producer of such 
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merchandise sells to other retailers or wholesalers in this 

state. 

(6) "Department• means the department of business 

regulation provided for in B2A-401· 

(7) "Person• includes any natural person. partnership• 

firm, corpora~ion. joint-stock co~pany. or other association 

engaged in business within this s~ate. 

(B) •Reolacenent cost• means the costo computed as 

specified in subsections (3) and (4)• at which the 

merchandise sold could have been bought by the selle~ at any 

time within 30 days prior to the date of sale if bought in 

the same quantity as the seller•s last purchase of the same 

merchand-ise. 

(9) "Retailer• includes every person engaoed in the 

business of making sales at retail within this state• but in 

the case of a person engaged in the business of making both 

sales at retail and sales at wholesale. such term shall be 

appli~d only to the retail portion of such business. 

(lO} "Sell"• •sale"• or "solo" oncludes any advertising 

or offer to sell or any transfer of merchandise where title 

is retained by the seller as security for the payment of the 

purchase price. In determining the selling price of 

merchandise by wholesalers and retailers under this chapter. 

all fractions of a cent shall be carried to the next full 

cent. 

-4- HB 304 



April 1, 1977 

STANDING COMMITTEE REPORT 
Senate Committee on Business & Industry 

That House Bill No. 304 be amended as follows: 

1. Amend page 1, section 1, line 22 through 24. 
Following: "prevented." 
Strike: the last sentence of section l in its entirety. 

2. Amend page 3, section 2, line 1. 
Following: "retailer" 
Insert: "and is not a maximum markup" 

3. Amend page 3, section 2, line 15. 
Following: "wholesaler" 
Insert: "and is not a maximum markup" 

4. Amend page 3, section 2, line 17 on page 3 through line 2 on page 4. 
Following: "costs," . 
Strike: the balance of line 17 on page 3 through line 2 on page 4. 

5. Amend page 9, section 7, line 4. 
Following: Line 3 

Strike: Section 7 in its enti.rety. 

6. Amend page 10, section 8, line 5. 
Following: Line 4. 
Strike: Section 8 in its entirety. 
Renumber: Following sections. 

7. Amend page 22, section 17, line 25. 
Following: "if injured thereby" 
Insert: "or the attorney general," 

8. Amend page 31, line 14. 
Following: Line 14 
Insert: "Sect ion 26. Severability. If any part of this act is 

invalid, all valid parts that are severable from the 
invalid part remain in effect. If a part of this act 
is invalid in one or more applications, the part remains 
in effect in all valid applications that are severable 
from the invalid applications." 
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INTRODUCED BY KENAHAN 

BY REQUEST OF THE OEPARTM~NT OF BUSINESS REGULATION 

A BILL FOR AN ACT ENTITLED: •AN ACT fOR THE RECODIFICATION 

AND ~ENERAL KEVISIDH OF CHAPTERS 1 AND 4 OF TITLE 51• R.C.H. 

1947• RELATING TO UNFAIR TRADE PRACTICES> AMENDING SECTIONS 

8-103·4• 82A-401.1• 82A-~t AND 84-2~12• R.C.K. l947o TO 

STRIKE INCORRECT REFERENCES TO THE UNFAIR PRACTICES ACT~ AND 

REPEALING SECTIONS 51-101• 51-101·1• 51-103, 51-104• 51-105• 

51-107• ~89y 5I-ll2t 51-114o 51-118, 51-401t 51-403 

THROUGH 51-410o 51-412o AND 51-414t ReCeH• 1947.• 

BE IT ENACTED BY THE LEGISLATugE Of THE STATE OF MONTANA: 

Section I. Section 51-117• R.C.M. I947o is renu.oered 

51-501 and is amended to read as follo~s: 

•5~ $1-501. censtPUtt*'oft--ef<--ee-t: purpgse. The 

legislature declares that the purpose of this eet chapter is 

to safeguard the public against the creation or perpetuation 

of monopolies and to foster and encourage co•petition~ by 

prohibiting unfair and discri•inatory practices oy which 

fair and honest coapetition is destroyed or prevented.+~ 

ee'l eMpt er s+teH-ee-+-H:-Ml-y :l:i:ll!:HlU eenst.-ued 2fl ttwn: 

~t~-bene~~e+-p~poses-.ey-ee-sabs~~-· 

Section 2. There is a new R.c.~. section numbered 

R E F E R E ~ C E B l L L 
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51-502 that reads as follo~s: 

51-502. Definitions. As used in this chapter, unless 

the context indicates other~ise, the following definitions 

apply: 

(1} •Article of commerce" includes but is not li•ited 

to any commodity. product, service. or output of a service 

tradeo EXCEPT-IHAI_ AHY PRDQYCT 0B SERVICE OF A PUBLIC 

UTILITy SHALL NQT BE IHCLUDEQ WITHIN THE TERM •&RTIC! E Of 

COMMERCE•. 

(2} "Business• includes any persono as defined herein, 

domestic or foreign, engaged in the production. manufacture, 

distribution, purchase, or sale of any article of c~rce 

within the state of Montana. 

(3} •cost to retailer• aeans the invoice cost of the 

~erchandise to the retailer within 30 days prior to the date 

of sale or replacement cost of the merchandise to the 

retailer, whichever is lo~ero less all trade discounts 

except customary discounts for casho plus any excise taxes 

imposed on such merchandise or the sale thereof other than 

excise taxes collected by the retailer. and any cost 

incurred for transportation and any 

other~ise included in the invoice cost 

other charges not 

or the replacement 

cost of the merchandise as herein set forth, to which shall 

be added a markup to cover a proportionate part of the cost 

of doing business, ~hich marKup, in the absence of provf of 

-2- H3 304 
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a lesser costo shall be 6% of the cost to the retailer AkQ 

IS NOT A MAXIMUM MARKUP as herein set forth. 

(4) •cost to wholesaler• means the invoice cost of the 

•erchandise to the wholesaler within 30 days prior to the 

date of sale or the replace.ent cost of the .archandise to 

the wholesaler, whichever is lower, less all trade discounts 

except custoaary discounts for casho plus any excise taxes 

i•posed on the sale thereof prior to the sale at retail, and 

any cost incurred for transportation and any other charges 

not otherwise included in the invoice cost or the 

replace.ant cost of the .archandise as herein ~et fortho to 

which shall be added a ~rkup to cover a proportionate part 

of the cost of doing business. which markupo in the absence 

of proof of a lesser coste shall be 3% of the cost to the 

wholesaler ANQ IS NOT A KAXIHUM HA&KUP as herein set forth. 

15) •cost to retdiler• and •cost to wholesaler• as 

defined in subsections (3) and (4) .ean bona fide costso aftd 

p•re~--d~~&i~---Oifftolesa1 er~--p~--.ri'l+eft 

e~-tl-ftt~-H'~ed-by-prev-ei-Hng •ea ket eondh iooas-.rit:lrift 

~h~s-Hee-shriT-ne~be-.-d--+ft--d~Mtitri-ng-~--~--tt.e 

r~~+er---or--eoH--~---tt.e--wft8+ese+erT--Pr~es~wn+eft 

pttreh----o+--rel'lemi?!le ere -.ede--by---~+et'"!l---or 

whe+e~---eennet---be--~-H'~-by--preyef++ng--aerke~ 

eenMrien!l"-ftl~hH-s~et:e-wlten-~---e--be+---~-+ew&H 

pr~ee$--e~-wh+eh--~h..---ftat fee tat re r -or--prodtteea--ef'--sueh 
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~eftttftM!te-!le++s-t:o e~her ~--<tr-whele!lelers-ttt--t:ltrs 

Htt'te. 

(b) •oepart•ent• means the depart.ent of business 

regulation provided for in 82A-40l. 

(7) •Person• includes any natural person, partnership, 

firm, corporation, joint-stocK co•panyo or other association 

engaged in business within this state. 

(8) •Replace~nt cost" means the cost, computed as 

Sj)eCified in subsections (31 and (4)r at whiCh the 

merchandise sold could have been bought by the seller at any 

time within 3o days prior to the date of sale if bought in 

the sa.e quantity as the seller•s last purchase of the same 

Merchandise. 

(9) "Retailer• includes every person engaged in the 

business of making sales at retail within this state, but in 

the case of a person engaged in the business of making both 

sales at retail and sales at wholesale, such ter~ shall be 

applied only to the retail portion of such business. 

(10) •sell•, •sale•, or •sold• includes any advertising 

or offer to sell or any transfer of .archandise where title 

;s retained by the seller as security for the payment of the 

purchase price. In determining the selling price of 

~erchandise by wholesalers and retailers under this chapter, 

all fractions of a cent shall be carried to the next full 

cent. 
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{11) •sell at retail•, •sales at retail", and •retail 

sale• mean any transfe~ for a valuable consideration, ~ade 

in th~ o~dinary course of trade or in the usual conduct of 

the selle~•s business, of title to tangible personal 

property to the purchase~ fo~ consumption or use otne~ than 

resale or further p~ocessing or manufacturing. 

{12) •sell at ~holesale•, •sales at ~holesale•, and 

"wholesale sales• include any transfer for a valuable 

consideration, made In the ordinary course of trade or the 

usual conduct of the seller's business, of title to tangible 

personal property to the purchaser for pu~poses of resale or 

further processing or manufacturing. 

(13) The term •trade discount• does not include 

advertising, display, or pro.otional allowances in the 

absence of a statement in writing from the grantor that 

receipt of such allo~ance is not conditioned on the 

performance of any service or expenditure of any money for 

proaotiono advertising, or any other purpose. 

(14) "wholesaler• includes every person engaged in the 

business of making sales at wholesale within this state, but 

in the case of a person engaged in the business of ~king 

both sales at wholesale and sales at retail, such term shall 

be applied only to the wholesale portion of such business. 

(15) "Wholesaler" and •retailer" shall both be applied 

to any business which buys ~rchandise for resale at retail 

-5- Hb 304 

1 

2 

3 

4 

5 

b 

1 

B 

9 

10 

11 

lZ 

13 

lit 

15 

lb 

11 

18 

19 

20 

Zl 

22 

23 

lit 

Z5 

HB 0304/03 

from the manufacturer or producer thereof, and as to such 

merchandise, the terms •cost to retailer• and •cost to 

wholesaler• as defined in subsections (3) and {4) shall ooth 

be applied, including the markup require~nts. 

(16) Any person who sells at retail and who also sells 

to other retailers shall use the invoice cost to other 

retailers in coaputing his selling price at retail under 

subsection (3)i and if such person is a •anufacturer or 

producer, beth subsections (3) and (~) shall be used in 

coeputing his selling price at retail. In the absence of 

sales to other retailers, the eanufacturer•s or producer's 

invoice cost to wholesalers shall be used in computing the 

manufacturer•s or prooucer•s selling price at retail as 

provided in subsections {3) and (it). 

(17) When one or mor~ ite•s of IDerchandise are 

furnished or sold in co8bination with or on condition of the 

purchase of one or more other items or are so advertised, 

all items shall be included in determining cost under 

subsections (3) or (4); and if any of the items included 

therein are separately priced, such separate price shall be 

subject to the requirements of this chapter. 

Section 3. Section 51-102, R.c.H. 1947• is renueoered 

51-503 and is amended to read as follows: 

"5'i-i-&br ~~ Persons de~ responsinle. Any 

person whoo either as directort officer1 or agent of any 

-6- Hil 30~ 



2 

3 

.. 
5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l1 

18 

19 

20 

21 

22 

23 

2lt 

25 

Hi:l 030lt/03 

fir• or corporation or as agent of any person, w+o+at+ftg-ehe 

p~s~s--of-~s--aety assists or aids, directly or 

indirectly~ in ~h a violation of tbjs chapter sfte++-be ~ 

responsible therefor equally with the person, fica~ or 

corporation for who• or which be acts• 

fl'l~~etoHon-of-_.,.-pet'son-es--off'"'e-rr--d+f'eetot' 

or-gent.~t-~-~ttff i ei em.--to-o++e,e-tlftt!l-:>f'tWe-tite 

toft+ttWftll-~--oi'-the JSer•OIOT-ffntY-or 

Ot'-wlri-elt he eet••• 

Section lt. There is a new R.C.K. section nuabered 

51-50lt that reads as folla.s: 

51-50lt. Proof of intent. In an injunction procaPding 

or in the prosecution of a person acting as an officer, 

director, or agent, it is sufficient to allege and prove the 

unlawful intent of the person, firmo or corporation for who• 

or which he acts. 

Section 5. There is a new R.c.M. section numbered 

51-505 that reads as follows: 

51-505. Unlawful restraint of trade. It is unlawful 

for a person or a group of persons, directly or indirectly: 

(1) to enter an agree.ent for the purpose of fixing 

the price or regulating the production of an article of 

commercei 

(2) for the purpose of creating or carrying out any 

restriction in tradeo to: 
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{a) li•it production• 

(b) increase or reduce the price of eerchandise or 

com~oditiesi 

(c) prevent competition in the distribution or sale of 

merchandise or C08Qoditieso 

(d) fi~ a standard or figure whereby the price of an 

article of co~merce intended for sale, use, or consu8ption 

will be in any way controlled; 

(e) agree to add to a bid for any contract an amount, 

fixed by percentage or otherwise• for the purpose of .aking 

a refund or sharing costs of bidding with any other bidder; 

(f) return a part of any a.aunt added to a bid by 

collusive agreeaent a.ong bidders to any person; 

(g) create a monopoly in the aanufactureo sale, or 

transportation of an artlcle of commerce; 

(hi eote~ into an agrea.ent which binds any person not 

to •anufacture. sello or transport an article of commerce 

below a ca.mon standard or figure or which Keeps such 

article or transportation at a fixed or graduated figure or 

by which the peace of such article is settled so as to 

preclude unrestrictea competition. 

Section 6. Section 5l-lt02o R.c.H. l9lt7o is renumoered 

51-506 and is amended to read as follows: 

•5+-+&rw 51-506. ~r~~n--egreee~ts-eet.~eberet'~ 

~ excepted. The provisions of tft~--eet ~ do not 

-6- HJ 30"' 
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pre.+detf--eeo-... ~-nM-wli'eff-~IIHiet i otto pr~~-" 

tt~~o1'-priee-~pa-i-tl foe tl!\e purpose o+-.eet-i-n~-tite 

rete--,_-pr-H:e-_.,.1:--by-i!i eo•pet i tor-fft-tl'tft-+oeM-i-ty.--'ffte 

bartlen ~-proe+~uett-+set is a~on the ~~ehsra@tl wi~h 

tlftf'~ai net i on• 

Section 1. There is a new R.~.H. section nu~ered 

51-509 that reads as follows: 

51-509. Unfair sales. (1) The practice of selling 

certain articles of ca.aerce below cost in order to attract 

patronage is generally a fora of deceptive advertising and 

an unfair .ethod of ca.petition in co..erce. Such practices 

cause coaaercial dislocations. aislead the consu.ero work 

back against the far-ro directly burden and obstruct 

ca.aerce, and divert business fra. dealers who aaintain a 

fair price policy. Bankruptcies a.ang aerchants who fail 

because of the competition of those who use such 8ethods 

result in uneaployaento disr~ion of leases, and nonpayment 

of ta~es and loanso and contribute to an inevitable train of 

undesirable consequences, including economic depression. 

{2) Any sale of any article of co.merce, either by a 

retailer or wholesaler, at less than cost as defined in this 

chaptero with the intent or effect of inducing the purchase 

of other merchandise or of unfairly diverting trade fro• a 

competitor, iapairs and prevents fair competition, injures 

public welfare, is unfair COMpetition, and is contrary to 
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public policy and the policy of this section. Such sales are 

prohibited. Evidence of any sale of any article of commerce 

by any retailer or wholesaler at less than cost as defined 

in this ~hapter is priaa facie evidence of intent pr effect 

to induce the purchase of other .archandlse or to unfairly 

divert trade from a competitor or to otherwise injure a 

competitor. 

(3) The provisions of this section shall not apply to 

s~les at retail or sales at wholesale where: 

{a) merchandise is sold in a bona fide clearance sale; 

(b) perishable merchandise aust be proaptly sold in 

order to forestall loss; 

{c) merchandise is imperfect or damaged or is being 

discontinued; 

(d) .archandise is sold upon a final liquidation of 

any business; 

(e) •erchandise is sold for charitable purposes or to 

relief agencies; 

(ft merchandise is sold on contract to depar~nts of 

the govern.ant or governaantal institutions; 

(g) the price of •erchandise is set in good faith to 

eeet an e~is~ing price of a c08petitor and is based on 

evidence in the possession of the seller in the fore of an 

advertisement• proof of sale, or receipted merchandise; 

(hi merchandise is sold by any officer acting under 

-12- Hd 30~ 
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the o~de~ o~ di~ection of any cou~t. 

('t) No person ~ay clai~ the exemptions unae~ 

subsections (J)(a) th~ough (J)td) if he Jiaits or otnerwise 

~est~icts the quantity of such me~chandise that can be 

pu~chased by any buye~ o~ if he fails to conspicuously 

disclose the reason for such sale in all advertise8ents 

~elating thereto and on a label or tag on such 8e~chandise 

o~ on a placa~d where the ae~chandise is displayed for sale. 

Section a. Section 51-106, R.c.H. 1947o is renumbered 

51-510 and is aaended to read as follows: 

"5-T-i-Saw 51-510. Fai~ price fo~ agr.icultural p~oductsy 

how--ftt.e1"1ri'ned· (1) The following aethod shall be used in 

deteraining fai~ prices for ag~icultural products sold on 

local aarketsy in a trade area, district~ or city in which 

tne major portion of an agricultural commodity or product is 

produced within or adjacent to the trade area, city~ or 

Jistrict: 

(a) When ~~Yeftt.y-~?ye-~eeftt.-t75%t of ~producers 

of an agricultural product or commodity marketing those 

prorlucts or comNodities within a trade area, district~ or 

city determine what is a fair price based upon competitive 

and other factors for their product or commodity. it shall 

be ecn~+d~ the fair price for that product o~ commodity 

under the terms of this eet chapter. 

lbl Those producers through their agents shall file 
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with the departaent the fair price and request a hea~ing for 

the establishaent of fair prices too fRL jobbe~~ 

wholesalers. retailers. and consuaers of the agricultural 

products or com~odities. *"Y An organization rep~esentong 

consuaers aay not be denied representation at the aeet~ 

hearing. 

(2) After the establishaent of a schedule of fair 

prices for the agricultural products or co .. odities, it is a 

violation of this ~ ~~ for a producero jobbero 

wholesaler~ or retailer to sell o~ buy an ag~icultural 

co.-odity or product below the price established by the 

department. ~ ~ action is punishable under the teras 

provided in this oe~ cbaptec." 

Section 9. Section 5l-108o R.c.M. 19~7• is renu•bered 

51-511 and is amended to read as follows: 

"H-l-aew 51-511. .1ll 

The secret payment or allowance of rebate so refunds, 

comaissionso or unearned discounts, whether in the form of 

11oney or otherwiseo or secretly extending to ce~tain 

purch3se~s special se~vices or privileges not extended to 

all purchasers purchasing upon like terms and conditions, to 

the injury of a competito~ and wh~ ~ such pay~nt o~ 

allowance tends to destroy competition, is an unfair trade 

practice and any persony-~~my-pertnersh+pT-eorperot~-or 

e~~oe+e~+on resorting to such trade practice ~+-be deeeed 
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1 1 se+.l .t.b& warehouses at such station ~-+eft~+ n_t.g 

2 ~ subject to the penalties set out in see~~~ 2 be equalized or pooled between se+d ~ warehousesyi cr 

3 ~- 3 whereey 

4 .L.Z.l no~hing in this .. ~ the profits or earnings derived from se+S ~ 

5 aei:---sheH--1tf'.,.....M sectjoo preyents a e~....,+Ye 5 warehouses she+~ are tg be divided~ - poole <I~ or 

b cogperatiye association, organized and operating on a true 6 apportioned in any manner.,.~ or .nereoy 

1 ee eper~ cgoperatiye basiso fro• returning to the 1 ~ the price to be paid for any kind of grainT at 

6 ae.OSrso producers~ or consumers the whole or any part of 8 such station.,. ~ ~ be fixed or in any •anner 

9 the net earnings or surplus resulting fro. its trading 9 a(fected•£ eftd-eeeft 

10 operations, in proportion to their purchases or sales fro., 10 121 Each day of the continuance of any such agreement, 

11 to~ or through the association.• ll contract, or understanding sfte++-~ens~ita~e coostjtytes a 

12 Section 10. Section 51-•Hlo R.t.M. 19/tlo is 12 separate offense.• 

13 renu•bered 51-512 and is -nded to read as follows: 13 Section 11. Section 51-413, R.C..M. 1947t is 

14 •s1 Uh 51-512. 14 renu.Oered ~1-513 and is a.ended to read as follovs: 

15 of grain by-were1to11se.-en grobibited. .1.ll It !ttte++--be .U 15 "Sl ~lJ• Sl-513. Destruction of food +tt-re!t't:~-e+ 

16 unlawful for any personr-+~r.r-or-eorpore~ieft engaged in the 16 ~t'efte. It she++-be u unlawful for any persony--Ht"---m" 

11 buying, selling, or handling of grain in any public local 11 eerpere~ien to destroy.,. or to withhold fro. sale for a 

18 warehouse in this state.,. ~ for the local agent in charge of 11l period of time which makes it necessary to destroy, in 

19 such warehousey or any other agent of the persony--~+~ 19 restraint of trade, any fisho fowlo animal, vegetable, or 

20 eer~tere~iett operating the saeey to enter into 8ftT .51. 20 other stuff• prodae~~ ~~· or ert+e+es article, which 

21 contract, agreement, eoD&~eny or understanding with any 21 ere ~ customary ~oee.,. or wft+eh-ere proper food for human 

22 other person.,.~~ or eou uorstion ............... ._ _, ... ovning or operatin~ any 22 beings.,. and et'e ~ in fit sanitary condition to be used as 

23 other public local warehouse at any railway stationy gr with 21 such ... 

24 its agent ~&gefttsw wherebyi 24 Section 12. Section 51-116, R.C.H. 1947t is 

25 1ai the a.aunt of grain to be received or handled by 25 renumbered 51-514 and is amended to read as follows: 
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•st. lt&. 51-514. Alteration of invoices aM~ 

:arpbihjtede It is unlaMful for a persony per~nersh+pt firm, 

efWpctt'O~iefty-;o+M-steeit eoepenrw-01' otl'ter -es:S<>e~~y--es 

<fef'~ee-+tt-:S~-5~ to changeo altero substitute, or 

falsify an invoice where 1L the practice tends to injure a 

competitor£ e~ destroy coapetition£ or ~ eislead a court 

or the depart-ant o•-~ess oe~~~e~iene ~ ~ practice 

is .iiD unfair trade practice and a per s.oRT-1'-i-1"...., pertnershipw 

eor~ont or •••eeie~ien resorting to that trade practlce 

is guilty of a eisde.eanor and is subject to the penalties 

provided in see~iea 51 llZ ~·· 

Section 13e Section 51-113w R.c.tt. 1941. is 

renuebered 51-515 and is amended to read as follows: 

•s~~~ 51-515. &epor~n~ -~~set 

ey---i-ntet>...eMteft---ercfet's o •• ie• oppeels-PfiM'es:S 

---+*IMI+'""t-ef'-Ofifer EnfocceM;ot by de"art!llent• (1) The 

depart.ent shall prevent a persony-~&r-eorporet~&n froe 

violating any of the provisions of this chapter. 

(2) Upon receiving notice that a persony-•~.-or 

eorpore~+on is violating or has violated any of the 

provisions of this chaptero the departeent shall immediately 

ftetny ~ the person giving that :t.bit notice either to 

appear before the director of the department or to eake a 

written reply to show probable cause of ~at~ violation. 

If probable cause is shown, the department must-then ~ 
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.ake its own investigation~ Oft6 Ul. 

JJU within si-x~oOt days of the finding of probable 

cause eust make a written report of its investigation~ and 

llttSt 

jJ;_l IDil i 1 a copy of its findings to the person 

initially giving notice of a violation. 

(3) .1.i1J. If~ after an i-nvestigation the departeent has 

reason to believe that the person....-+~---e011 pcsretion has 

been or is engaging in any course o~ conduct or doing any 

act on violation of this chapter and of it appears to the 

departeent that a proceeding by it vould be to lD the 

interest of the public, it shall issue and serve upon the 

persony--~re--er--eerpera~ion a coeplaint stating ~ ~ 

charges in tho~ -respeety and containing a notice of a 

hearin9 

l1.R¥ not less than f'+ve-t5t days after the service of the 

c0111pl a i nt. 

LQi A complaint may be aaended by the departeent in 

its discretion at any tiee f'+ve--t5t days prior to the 

issuance of an order based on it. 

~ The person~-f'ka er eorporet*Oft so coeplained of' 

against eay appear at the place and tiee so fixed and show 

cause why an order should not be entered by the departeent 

requiring that~ persono fir•• or eorporot+&n to stop the 

violation of the law charged in the complaint. 

-18- HB 304 
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l .UU Any per sonr-f'ff------eerpo~+en may 111ake 

2 application? and upon good cause shown eay be allowed by the 

3 department to intervene and appear in the proceeding by 

4 counsel or in person. 

5 L&l The testimony in the proceeding shall be reduced 

b to writing and filed ffl-~-o+f-+e-ef' lliitb the depart .. nt. 

7 LLl If upon the hearing the departeent believes that 

8 the act or conduct in question is prohibited by this 

9 chaptero it shall aake e tepore findings of tact in writing 

10 -itt wh i eh it: she++-stet:e-+i:s-f'~~os--eo--~-f'ileu and 

11 ~ issue and cause to be served on t:~ ~ personw fir•• 

12 e~po~- charged an «der requiring ~at: .:ow;.n pPrsony 

13 ++riiY or eerporet:+eft to stop the acts or conduct. 

14 Lal Until a transcript of the record in the hearing 

15 bas been filed in a district court, es-~e+ftefte~~ded'r 

1b the department aay at any ti .. , upon the notice and in the 

17 manner as it considers proper, aodify or set asideo in 

18 whole or in parto eny ~ report or OftY an order •aae or 

19 issued by it under this section. 

20 {~» A court reviewing an order of the depart•ent 11ay 

21 issue such writs as are ancillary to its jurisdiction or are 

22 necessary in its judgment to prevent injury to the public or 

23 to competitors pending the suit. 

24 (5) To the extent that the order of the department is 

25 affirmed, the court shall thereupon issue its own order 
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comaanding obedience to the terms of the order of the 

depart-nt. 

(6) Proceedings ffl--~~tr~-~ under thjs 

section shall be given precedence over other civil cases 

pending tft~nT ip tbe district cpurt and shall be in every 

way expedited. 

(7» A persony~f"BY-or--eo.-,..,_1:~ otho violates an 

order of the depart-nt 1:o- eease an~ ltesi st a4'1:er-H:-~ 

beeftlle-~alo en~ while the order is in effect shall forfeit 

and pay to this state a penalty of not ~-~-one 

t:heasand da·~-tSioS88) less than S50 or wore than sspo 

for the fjc$t gffep$& and ngt Jess thao S200 or •ore than 

SloOOQ fgr t-be secgnd apd each :;;utJsequent. pffepse. fer eaeh 

v+ele\!+eny which !lfte++-aeeree t:e -1:hi~ s~a~e--attd may be 

recovered in a c i vi 1 action brought by ~tri-s-Mat:e ~ 

departacnt. 

(8) The r~medies and ~thod of enforcement of this 

dteDter -pr-~ect--Nr-fft-1:~ section are concurrent and in 

addition to the other remedies provided in this chapter." 

Section 14, ~action 51-115, R.C.H. 19<t7o is 

renumbered 51-51b and is dmended to read as follows: 

"~H-1-l'j.,. 51-516. rie~--~--+n•es1:+~81:+~---

ee~eept:s Ioyestjgatigns. 111 The department~ for the 

purpose of conducting hearings and investigations whichy in 

the opinion of the department• are necessary and proper for 
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the exercise of the powers vested in it by this chapter~~ 

~he-~o+tow~-power~ 

t+t~--d~~~ shall at all reasonable times have 

access tOT-~t"-~he-1!'tlr~ of eJC-i ne~~-ntl-tl'le-~--fl> 

~ any evidence e+ concerning a person being investigated 

or proceeded against that relates to any matter under 

investigation or in question agd the right to c 0 pr such 

ev j deoce. ltfty--.e.uter--8+--t.tte .Ib& departaent aay issue 

subpoenas requiring the attendance and testi.any of 

witnesses and the production of any evidence that relates to 

any matter under investigation or in que~tlony before the 

departmenty or before its duly authorized agent conducting 

the investigation. An agento duly authorized by the 

department for those purposes, may administer oaths and 

affirmations• exaMine witnesses, and receive evidence. The 

attendance of witnesses ano the production of evidence may 

be re~uired fro~ any place in tnis state at any designated 

place of hearing. 

(21 ~n appljcatjon of the department ~n iD eny a 

case of contumacy or refusal to obey a subpoena issued to a 

person, ~ a district court of this state, within ~ ~ 

district where the inquiry is carried on or where a person 

cJUi lty of contumacy or refusal to obey is found.1 Of" resi des.1 

or transacts bus i ne sso tlpet'l epp1 ieeti .....-e.,.-t.m.-eep....,.~eM 

has jurisdiction to issue to that persony an order 
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requiring hi• to appear before the departmenty or its duly 

authorized agenty and there to produce evidence if so 

orderedy or there to give testimony regarding the matter 

under investigation. Failure to obey the order of the court 

may be punished by the court as a conte•pt. 

(3) A person •ay not be excused fro• attending and 

testifying or froa producing bookso records, correspondence, 

documents, or other evidence in obedience to the subpoena of 

the depart.anty on the ground that the testi•ony or evidence 

required of him ~ay tend to incri•inate hi• or subject hia 

to a penalty or forfeiture. An individual aay not be 

prosecuted or subjected to a penalty or forfeiture for or on 

account of a transaction. aattero or thing concerning which 

he is co•pe11edT ~0 testjfJ pc grgduce eyidence. after 

having claiaed his privileqe against se+~-+ne~~eny 

self-jncrjmination• te-~t~~tluee--ew+d~~ept 

thet--eft An individual so testifying is not exempt from 

prosecution and punish•ent for perjury committed in 

testifying." 

Section 15. Section 51-lllo R.t.M. 1947o is 

renumbered 51-517 and is amended to read as follows: 

"5+-+++• 51-511. Who-aoy-eftjo+rt-¥~+et+~ Injuoctjoos 

damages -- production of evidence. ~ Any person, ++r~ 

pr+¥o~e---eerporet+on---or---nttrt+e+~---O?---ot~--pttb++c 

eorpoNOt+ony-or-tfittle-essoc+et+enT if jn jured therebr• a& 

-a- H'' 304 



1 

z 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

1"t 

15 

16 

11 

18 

19 

zo 

21 

Zl 

23 

2"t 

25 

HB 030"t/03 

THE ATIQRNEY GENERAL, may •aintain an action to enjoin a 

continuance of 8ftY an act or-eets in violation of ~~ 

5~6*-~-5T--l6ti...--1-ftrias*Ye,..--ff--+ftj~-tftere~ ~ 

prgbibjtjoos of tbjs chapter and for the recovery of 

daaages. 1fT in such actiony the court sft8~e ~ that 

the defendant is violating or has violated any of the 

pr...,.;.riettS--ef'--.-~---~---te---5-t-lBBo ene+tnt-.e 

probjbjtjons of thjs cba~ter, it shall enjoin the defendant 

fro• a continuance thereof. It ~e++ ~ not 8e necessary 

~~ to allege or prove actual da.ages to the plaintiff &e 

~ In addition to such injunctive relief, the 

plaintiff in said actian shall 8e ~ entitled to recover 

fro• the defendant three tl .. s the a.ount of ~ actual 

daaages,..--+f-enyy sustained• plus costs and attoroeys' fees. 

l3i ~ A defendant in an action brought under ~ 

~+ons--o+ this section may be required to testify under 

the pt'e'ri~+ott~~Ht~ ltqataQa Rules of Civil Procedure£ 

tri'-~-.t~y-i-1'1 .Lu addition the books and records of any 

such defendant aay be brought into couct and introduced?-by 

refereneey into evidenc~ by reference. proy+ded,..--howevery 

~~ ~ information so obtained aay be used against the 

defendant as a basis for a misdemeanor prosecution under the 

proririons-af-see-t1-~5-l-~..--5-l---l!HI.,.--i-rte+.,!t i wet aftd 

5-t-H>!~~-· 
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SECTlQN 16e SELTION 51-109o ReCeHe 1241r ~ 

RENUMBERED 5l~b0 IS AMtNPEO JQ READ AS FOLLOWS: 

•5-t--le9 ~- """*'-.....,----~et'tet"tri Qepartl!le nt .12 

jnstjtute sujty-wfteft. Upon the third violation of any of the 

provisions of -~-i-ori~-'H:-HH-~o 51 lB&r-+rte.J.ttri...,.... ~ 

J;lu:wlgb 51-51~ oy any corporation, H:-~+-e--t:he-<ltti:y--e+ 

the et~e~--geftere+ department to~ institute proper 

suits or quo warranto proceedings in any a cou~t of 

cospetent jurisdictaon fo~ the fo~feitu~e of its charter, 

rights, franchises or privileges~ and powers exercised by 

such corporationr and to peraanently enjoin it froe 

transacting business in this state. If in such action the 

court sfta.J..J.--1'-i-ftd ~ that sad\ t.W: cor por at i on is 

violating or has violated any of the provisions of ~ens 

5~~<>-5-l--ta&y-1-ne+onhoeT 51-505 through 51-514• it eliff 

~ enjoin se+e ~ corporation from doing business in 

this state permanently or for such time as the court ~e~ 

-~ ~. or au~~ ~ annul the cbartery or revoke the 

franchise of such corporation.• 

Section 17• Section 51-110o R..c.M. 194lt is 

renumbered 51-518 and is amended to read as follows: 

•5-t-i:-1&. 51-5188 ++~-eoMraet:~-----reeov....., 

Becoyery on jllegal contracts forbidden. ""Y A contract, 

express or implied, aade by eny a persony--f+ra--or 

eorporet+on in violation of any of the provisions of 

-24- 1M 304 



l 

3 

4 

5 

0 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

11 

19 

19 

20 

21 

22 

23 

24 

25 

H3 0304/03 

~~efts--~-*ti~~o-~-+ee.--+ne+~ey tbjs chapter is 

dee~e~&-~e an illegal contract and no recovery thereon 

~he++ ~ be bad.• 

Section 18. There is a new R.c.M. section nuabered 

51-519 that reads as follows: 

51-519. Penalties. (1) Except as otherwise provided in 

this section, a person, whether principal, agent, officer, 

or director, who violates any of the provisions of this 

chapter is guilty of a misdemeanor for each violation and 

upon conviction thereof shall be fined not less than 5100 or 

more than SloOOO or i.prisoned for a tera not to exceed 6 

aonthso or both. 

(2) A violation of 51-505 is punishable by 

imprisonment in the county jail for a period not less than 

24 hours or more than 1 year or by fine not exceeding 

$25,ooa, or both. 

(3) When there is a violation of 51-~12• in addition 

to the penalty specified in subsection {1) of this section, 

the court before which a conviction is had shall, within 10 

days after JUdg.ant of conviction is giveno forward a 

certified copy of the judgment to the department of 

agriculture and the department shall revoke any license 

issueo to the person so convicted. In such case no new 

license may be granted to the person wnose license is 

revo~ed or to anyone either directly or indirectly engaged 
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with ·hi• in such businesso for a period of 1 year. 

Section 19. Section 6-l03o4o RoCoKo l947o is aaended 

to read as follows: 

"8-103•4• Approval of carrier agreements. (l) Any 

carrier as defined in ~ee~ieft 8-101(h) which is a party to 

an agreeaent between or aaong two ttt or acre carrlers 

relating to rates, fares, classifications. divisions, 

aJ lowanceso or charges (including charges between carclers 

and coapensation paid or received for the use of facilities 

and equipeent}• or rules pertaining thereto. or procedures 

for the joint consideration, initiation~ or establishment 

thereofy aayo under such rules as the co .. ission prescribes, 

apply to the public service co .. ission for approval of the 

agreement and the comaission shall by order approve any 

agreeaenty if approval thereof is not prohibited by 

subsections (3)t (~)• or (5) of this section. The approval 

of the co.aission shall be granted only upon such terms and 

conditions as the commission may prescribe as necessary to 

enable it to grant its approval in accordance with this 

subsection. 

121 Each conferenceo bureau, coaaitteeo or other 

organization established or continued pursuant to any 

agreement approved by the commission and the provisions of 

this section• shall ~intain sucn accounts, records, files, 

and memoranJa and shall submit to the commission such 

-l.&- HB 304 
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reports. as may be prescribed by the comaission, and all 

such accounts, records, files, and aeaoranda shall be 

subject to inspection by the coamission or its duly 

authorized representative. 

131 The co .. ission may not approve under this section 

any agrea.ent between a carrier by highway and a carrier by 

ra i 1 unless it f jnds that such a·;~reement is of the character 

described in this section and is limited to •atters relating 

to the transportation under joint rates or over through 

routes. 

I~) The commission may not approve under this section 

any agreeeent which it finds is an agreeeent with respect to 

pooling or division of traffic, service, or earnings. 

(51 The co .. ission may not approve under this section 

any agreement which establishes a procedure for the 

determination of any =atter through joint consideration 

unless it finds that under the agreement there is accorded 

to each party the free and unrestrained right to take 

independent action either before or after any determination 

arrivad at through such procedure. 

(6) The co .. ission may, upon co•pJaint or upon its own 

initiative without complaint, inve5tigate and determine 

~hether any ayreement previously approved by it under this 

section. or any ter111s or conditions upon which such approval 

was grantedT is not in conformity with this section or 
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whether any such ~e?m ~ or conditions ~ ~ not 

necessary for the purpose of conformity with this section. 

After such investigation, the co~~~mission may by order 

terminate or modify its approval of such agreement if it 

finds such action necessary to insure conforaity with this 

sectiony and may modify the ter•s and conditions upon which 

such approval was granted to the extent it finds necessary 

to insure conformity with this section or to the extent it 

finds its ter•s and conditions unnecessary to insure such 

confor•ity. The effective date of any order terminating or 

IIIOdifying approva]y or •odifying teras and ConditiORST -y 

be postponed for such period as the commission determines is 

reasonably necessary to avoid undue hardship. 

(7) No order may be entered under this section except 

after interested parties have been afforded reasonable 

opportunity for hearing. 

(B) The parties to any agreement approved by tne 

commission unde~ this section and ot~r persons are, if the 

approval of such agreement is not prohibited by subsections 

(3)• (4)t or (5) of this section, hereby exempted fro• 

~ontana antitrust laws with respect to such agreement, 

including ~e~on-~~ Title 51• chapter 5, or any other 

statutes prohibiting monopolies, price fixing, or restraint 

of trade. 

(9) Any action of the commission under this section in 
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approving an agree•enty or in denying an application for 

such approva)y or in terminating or .odifying its approval 

of an agreeeentY or in prescribing ter.s and conditions upon 

which its approval is to be grantedy or in Modifying such 

ter•s and conditionsy shall be construed as having effect 

solely with reference to the applicability of subsection 

(8).• 

Section 20. Section 82A-40l.lo R.c.M. l947o is aaended 

to read as follows: 

•82A-401·1· Functions of department. The department 

and its units are responsible for adainistering laws 

pertaining to business regulation, includingy but 

limited tay laws pertaining to: 

not 

(1} &ank' ~ dnd oanklng (Title 5o chapters 1 

through 14]; 

(2) ~~ building and loan associations (Title 7o 

chapter 1); 

(3) ~~~unions (Title 14w chapter 1); 

(4} con~eer consuper protection (Title 85, chapter 

4j; 

(5) Sup~~n supervjsjgn of the •ilk 

(Title 27w chapter 4); 

industry 

(6) Ecn~ttmer consy~er loans (Title 47, chapter 2); 

(7) Sa+e ~ and marketing of coal (Title 50, chapter 

25 6); 

-29- H!:l 304 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

11> 

11 

18 

19 

20 

Zl 

22 

23 

24 

25 

"" 

H8 0304j03 

"(8) tm+MT u.n.f2iL business practices (Title 51• 

chapter -t !i); 

(9) Reg~at+on regylatjpn of petroleu• products (Title 

60o chapter 2); 

(10) Ret~~ installment sales (Title 74o chapter 

6); 

(11) ~ft~ standarq weights and measures (Title 90, 

chapter 1); 

esopataA&X 

pgstsecooqary educational institutions (Title 75o chapter 

92).• 

Section 21. Section 82A-<\04o B.c.~. 1947w is aaended 

to read as follows: 

•82A-~<\. Board of trade abolished functions 

transferred. (1) The board of trade, provided for in ~~ 

~ 21o chapter 3o is abolished and its functions in~ 

liJ;le. Slo chapter ~ 2.1 tpenrittiftg-~!te-tm+a+r-i>TaeHee!t 

Ae~ are transferred to the department of business 

regulation. Unless inconsistent with this acto any refecen'e 

in the Revised Codes of Montana, 1941o to the Montana state 

board of food distributors or the board of trade means the 

department of business regulation.• 

Section 22. Section 84-2~12, R.C.H. 19~7. is amended 

to read as follows: 

"84-2412. Employment of help-- disposal of license 
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1 aoney. The ~~ate depa~taent or revenue is he~eby authorized 

2 to a.ploy such clerical and field assistance as .ay-ee-+eund 

3 necessary to ca~~y out and to administer the prowisions of 

4 this act. All .oney collected under the provisions of this 

5 act shall be paid into the state treasuryo with ~+ye-do+~ 

6 tS5t of the fee collected fro• each sto~e license sold 

7 credited to an earmarked revenue fund for ad•inistration of 

8 1o~tt4'e+t--f'ree~iee!l-,\flo Title 5lo chagter 5, by the 

9 department of business regulatioo and the rest to the 'redit 

10 of the general fund.• 

11 Section 23. Repealer, Se,tions 51-101t 51-101e1t 

12 51-103, 51-10~. 51-105, 51-107, ~9T 51-112, 5J ·114t 

13 51-118o 51-401, 51-403o 51-404o 51-405, 51-406o 51-4~7. 

14 51-40Bt 51-409, 51-410o 51-412, and 51-414, R.C.He 194lo are 

15 repealed. 

16 SHilOH Z!u SEVERABILITY. IE ANY PART Of IHJS ACT IS 

17 IHYALIP• ALL YALIO PA~AT ARE SEVERABLE FROM THE INYALIP 

18 PARI REMAIN IN EFFECT, IF A PARI OF THIS ACT IS INYALIQ IN 

19 QNE OR MORE APPLICATIQNS.e TH£ PARI &EftAINS IN EffECT IN ALL 

20 VALlo APPLICAJIQNS THAT ARE SEVERABLE FRQM IHt INYALIU 

21 APPLICATION)• 

-End-
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