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_H e ono. 304

INTRODUCED BY

BY REQUEST OF THE DEPARTMENT OF BUSINESS REGULATION

A BILL FOR AN ACT ENTITLED: ™AN ACT FOR THE RECODIFICATION
AND GENERAL REVISION OF CHAPTERS 1 AND 4 OF TITLE Sly ReleMe
1947y RELATING TO UNFAIR TRADE PRACTICES; AMENDING SECTIONS
B-103aks 82A—40lely B2A-4D4y AND B4-2412¢ ReCeMe 1947y TO
STRIKE INCORRECT REFERENCES TO THE UNFAIR PRACTICES ALT3 AND
REPEALING SECTIONS 51-101s 51-10le1ly 51-103s 51-104s 51-1059¢
51-10Ts S51-109y 51-112, S1-314%4s 51-118, 51-40ly 51-403

THROUGH S51-410y S1-412+ AND 51-4l4%s ReCeMe 1947"

3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 51-11Ty ReCeMe 1947+ is ranumbered
51-5061 and is amended to read as follows:

"Ci-3¥3Fy 51-5Q]le Eonstruction—-of-—-sct Purposee The
leyistature declares that the purpose of this set chapter is
to safeguard the public against the creation or perpetuation
of monopolies and to foster and encourage competitiony by
prohibiting unfair and discriminatory practices by which
fair and honest competition is destroyed or preventeds This
set ghapter shall be ¥itersity liderally construed S0 that
its beneficial purposes may be subserved.™

Section 2« There is 3 new ReleMa section numsered
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51-502 that reads as follows:

51-502. Definitionse. As used in this chaptery wunless
the context indicates otherwises the following caefinitions
apply:

{1y "™Article of commerce™ includes bHut is not 1imited
to any commoditys products services or output of 3 service
tradee.

{2} ™Business™ includes any personsy as defined hereing
domestic or foreigns engaged in the productions manufactures
distributions purchases or sale of any article of commerce
within tha state of Montana.

{33 "Lost to retailer” means the invoice cost of the
merchandise to the retailer within 30 days prior to the date
of sale or replacement cost of the merchandise to the
retailery whichever is. loweres 1less all trade discounts
except customary discounts for cashs plus any excise taxes
imposed on such merchandise or the sale thereof othsr than
excise taxes collected by the retailery and any cost
incurr=24 for transportation and any other charges not
otherwise included in the invoice cost or the replacement
cost of the merchandise as herein set forths to which shall
be added a markup to cover a proportionate part of the cost
of doing businesssy which markups in the absence of proof of
a lesser costs shall be 6% of the cost to the reatailer as

herein set forth.

A B 504



10

| 33

12

13

14

15

16

17

13

19

20

21

22

23

24

25

LC 0386/01

(4) ™Cost to wholesaler™ means the invoice cost of the
merchandise to the wholesaler within 30 days prior to the
date of sale or the replacement cost of the merchandis:s to
the wholesalers whichever is Yowers less all trade discounts
except customary discounts fFor cashs plus any excise taxes
imposad on the sale thereof prior to the sale at retails and
any cost incurred for transpoftation and any other charges
not otheruisé included in the invoice cost or the
replacement cost of the merchandise as herein set forths to
which shall be added s markup to cover a proportionate part
of the cost of doing businesss which markups in the absence
of proof of a lesser costy shall be 3% of the cost to the
wholesaler as herein set forthe

{5) ™"Llost to retailer™ and “cost to wholesaler® as
defined in subsactions {3) and (4) mean bona fide costss and
purchases made by retailers or wholesalers at prices which
cannot be justified by prevailing market conditions within
this sta2te shall not bLe wused in determining cost to the
retailer or cost to the wholesaler. Prices at which
purchases of merchandise are made by retailers or
whotesalers cannot be justified by prevailing market
conditions in this state when they are below the 1owest
prices at which the manufacturer or producer of such
merchandise sells to other retailers or wholesalers in this
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11

12

i3

14

15

16

17

i8

19

20

21

22

23

24

25

LC 0386/01

{6} ®Department™ means the department of business
ragulation provided for in 82A~401.

(7} "Person™ includes any natural persons partnerships
firmy corporations joint—-stock companys or other association
engaged in business within this states

[§:3] "Replacement cost™ means the costs computed as
specifiea in subsections {3) and {4)s 2t which the
merchandise sold could have been bought by the seller at any
time within 30 days prior to the date of sale if bougnt in
the same quantity as the seller®s last purchase of the same
merchandises

{9) ™Retailer® includes every person engaged in the
business of making sales at retail within this states but in
the case of a person engaged in the business of making both
sales at retail and sales at wholesalesy such term shall be
appli=ad only to the retail portion of such businesss

(10) ™Sell®, "sale™y or "sold"™ includes any advertising
or offer to sell or any transfer of marchandise where title
is retained by the seller as security for the payment of the
purchase pricee In determining the selling price of
merchandise by wholesalers and retailers under chis chajtors
all fractions of a cent shall be carried to the next full
cente

t{11) "Sell at retail"y “sales at retail™y and "retail

sale™ mean any transfer for a valuable considerations made

—fy~
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in the ordinary course of trade or in the usual conduct of
the seller®s businessy of title to tangible personal
property to the purchaser for consumption or use other than
resale or further processing or manufacturing.

£12) "™Sell at wholesala"s "sales at wholesale™y and
"wholesale sales™ include any transfer for a wvaluable
considerationes made in the ordinary course of trade or the
vsual conduct of the seller®s businessy of title to tangible
personal property to the purchaser for purposes of resale or
further processing or manufacturings

{13} The term "trade discount” does not include
advertisings displays or promotional allowances in the
absence of a statement in wWwriting from the grantor that
receipt of such @allowance is not conditioned on the
performance of any service or expenditure of any money for
promotions advertisings or 3ny other purposee.

(14) "wholesaler® includes every person engaged in  the
business of making sales at wholesale within this states but
in the case of a person engaged in the business of making
both sales at wholesale and sales at retails such term shall
be applied snly tos the wheolesale portion of such businesse

(15} "Wholesaler™ and "retailer™ shall both be applied
to any business which buys merchandise for resal= at retail
from the manufacturer or jsroducer thereofe and as to such

merchandisey tha terms M™cost to retailer™ anc "cost to
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wholesaler™ as defined in subsections (3) and (4) shall both
be applieds including the markup reguirementsas

{15} Any perscon who sells at retail and whe also sells
to other retailers shall use the invecice cost to other
retaiters in computing his selling price at retail under
subsection (3): and if such person is a manufacturer or
producery both subsections {3} and (4) shall be wused in
computing his selling price at retaile In the absence of
sales to other retailerss the manufacturer's or producer’s
invoice cost to wholesalers shall be used in computing the
manufacturer®s or producer*s selling price at retail as
provided in subsections {3} and {(4).

{17} When one or more items of merchandise are
furnished or seold in combination with or on conditian of the
purchase of cne or more other items or are so advertiseds
all items shall be included in determining cost under
subsecticons (3) or {4); and if any of the itams included
therein ar: separatel§ pricedes such separat: price shall be
subject' to the requirements of this. chapter.

Section 3. Section 51-102y ReCeMe 1947y is r=numberad
51-%03 and is amanded to read as follows:

"53-1B2+ 51-503s Persons deemed rasponsiblees Any
person  whos either as directors officers or agent of any
firm or corporation or as agent of any persons violating—the

previstens-——sf——this--acky assists or aidse directly or
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indirectlys in suemh 3 viclation of this chapter she¥i-—dve is
responsible therefor equally with the gparsony firme or
corporation for whom or which he actse.

In--the—-prosecution-cf-sny—person-ss—officery-director
or-agenty-it-shatri-be-suffictent—to--altrege——-nand--prove——the
untewfol-intent-of-the—persony—Ffirmyr—or-corporation-for-whom
or-which-he-sctss™

Section 4. There is 2 new ReCeM. section numbered
51-504 that reads as follows:

51-504. Proof of intent. In an injunction proceeding
or in the prosecution of a person acting as an officery
directory or agenty it is sufficient to allege and prove the
untawful intent of the persony firme or corporation for whom
or which he actse.

Section 5. There is a new R.C.M. section numbered
51-505 that reads as follows:

51-505« Unloawful restraint of tradee It is5 unltawful
for & person or a group of personse directly or indirectly:

(1) to enter an agreement for the purpose of fixing
the price or regulating the production of an article of
commerce;

(2} for the purpose of creating or carrying out any
restriction in trades to:

(a) Timit production;

{b) increase or reduce the price of merchandise or
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commodities;

{c) prevent competition in the distribution or sale of
merchandise or commodities;

td) fix a standard or figure whereby ths price of an
article of commerce intended for sales usey or consumption
will be in any way controlled;

(e} agree to add to a bid for any contract an amounts
fixed by percentage or otherwises for the purpose -of making
a refung or sharing costs of bidding with any other bidder;

{f) return a part of any amount added to a bid by
collusive agreement among bidders to any person;

{g) <create a monopoly in the manufactures sales oOr
transportation of an article of commerce;

{h) enter into an agreement which binds any person not
to manufacturey selly or transport an article of commerce
below a common standard or figure or which keeps such
article or transportation at a fixed or graduatad figure or
by which the price of such article is settled so 35 to
preclude unrestricted competitions

Section &e Section 51-402y ReCeMa 1947y is rznumberzd
51-%06 and is amendad to read as follows:

"54-4B82w 5]1-506. Eertain—agreements-—beeween——}laborers
Labor exceptede The provisions of this—aet 51-505 do not
apply to any arrangements ngem v agreementy or

combination between laborersy made with the object of

-8-
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lessening the number of hours of labor or increasing wagese”

Section Te There is a new R.(eMe section numbered
51-507 that reads as follows:

51-507« Unfair competition in salese (1) It is
unlawful for any businesss with the intent +to destroy the
competition of any retailer or wholesaler orF to prevent the
competition of any person who intends or attempts to become
a retailer or wholesalars to discriminate between different
localities in this state by selling or furnishing articles
of commerce at a lower rate in one locality than in anothers
after making 3llowance for the differences if anys in the
grades qualitys quantitys and actual cost of transportations

{2y Evidence of any sale at a lowsr rate in one
locality than in another shall be prima facie evidence of
intent to destroy the competition of any reotailer or
wholesaler or intent to prevent the competition of any
person who intends or attempts to become a retailer or
wholesalere.

{(3) This section does not apply to any sale made in an
endeavory made in good faiths to meet the legal prices of a
competitor selling the same article in the same locality or

trade areae.

{#) The innibition against Tlocality discrimination
includes any scheme of special rebatess collateral
contractse or any device of any nature whereby such
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discrimination idse in substance or facty effected in
violation of the spirit and intent of this sectione

Section 8. There is a new ReleMa soction numbered
51-508 that reads as follows:

51-508. Unfair competition in purchasinge (1) Any
business whichs for the purpose of creating a monopoly or
destroying the business of a reqularly established retailer
or wholesaler or preventing the competition of any person
whe intends to become a retailer or wholesalery
discriminates between different persons or localities of
this state by purchasing any article of commerce at a higher
rate or price in oae locality than in another, after making
allowance for the differences if anys in the grades quality,
quantitys and actual cost of transportations is guilty of
unfair discriminationy which is prohibited and unlawfule.

{2) Evidence that any person has paid a higher rate or
price for any article of commerce inm on2 locality than in
anothers after making due allowance for the differencey if
anys in the grades gqualitys quantitys and actual cost of
transportations is prima facie evidence of a viclation of
this section.

(3} The payment of a higher rate or price in on2
Tocality thanr in ancthery after making the allowinces
grovided aboves is not unfair discriminations provided such

higher rate or price is paid for the purpose of meeting the

-10-
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rate or price set by a competitor in that locality. The
burden of proof of such fact is upon the person charged with
unfair discriminations

Section 9. There is a new R.C.M. section numbered
51-50? that reads as follows:

51-509%«. Unfair saless (1) The practice of selling
certain articles of commerce below cost in ordzar to attract
patronage is generalliy a form of deceptive advertising and
an unfair method of competition in commerces Such practices
cause commercial dislocationss mislead the consumers wark
back against the farmery divectly burden and obstruct
commerces and divert business from dealers who maintain a
fair price policye Bankruptcies among merchants who fail
because of the competition of those who use such methods
result in unemploymenty disruption of leasess and nonpayment
of taxes and loansy and contribute to an inevitable train of
undesirable consequencesy including economic depr2ssions

(2} Any sale of any article of commerces either 5y a
retailer or wholesalers at less than cost as defined in this
chapters with the intent or effect of inducing the purchase
of other merchandise or of unfairly divertiag trade from a
competitory impairs and prevents fair competition: injures
publtic welfarey is unfair competitiony and is <contrary to
public policy and the policy of this section. Such sales are

prohibiteds Evidence of any sale of any article of commerce
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by any retailer or wholesaler at less than cost as defined
in this chapter is prima facie evidence of intent or effect
to induce the purchase of other merchandise or to unfairly
divert trade from 4 competitor or to otherwise injure a
competitore.

t3) The provisions of this section shall not apply to
sales at retail or sales at wholesale where:

(s) ®archandise i5 sold in a bona fide clearance saele;

{b) perishadle merchandise mnust be promptly sold in
order to forestall loss;

{c} merchandise is imperfect or damaged or is oeing
discontinued;

{d) merchandise is so0ld upon a final ligquidation of
any business;

{e) merchandise is sold for charitable purposes or to
relief agencies:

{f) merchandise is sold on contract to departmencs of
the governmaent or goveramental institutions;

{g) the price of merchandise is set in joogd faith to
meet an  existing price of a competitor and is baszd on
avidence in the possession of the seller in the form of an
advertisements proof of sales or receipted merchandise;

{h} merchandise is sold by any officer acting under
the order or direction of any courts

{4) NO person may claim the exemptions under

-12-
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subsections (3){a) through {3){d) if he limits or otherwise
restricts the quantity of such merchandise that <can be
purchased by any buyer or if he fails to conspicuously
disclose the reason for such sale in all advertisements
relating thereto and on a label or tay on such merchandise
or on 2 placard where the merchandise is displayed for sale.

Section 10« Section 51-10b6s ReCeMs 1947, is
renumbered 51-510 and is amended to read as follows:

"C3-306w 51-510e Fair price for agricultural productsy
how——determineds {1} The following method shall be used in
determining fair prices for agricultural products sold on
Tocal markeXsy in a trade areas districts or city in which
the major portion of an agricultural commodity or product is
produced within or adjacent to the trade areas <Cityy or
district:

(a) When seventy—five——percent-{715%% of the producers
ef an agricultural product or commodity wmarketing those
products or commodities within a trade areas districty or
city determine what is a fair price based upon competitive
and other factors for their product or commoditys it shall
be ecomnsidered the fair price for that product or commodity
under the tarms of this aet chapteres

{b) Those producers through thair agents shall file
with the department the fsir price and request a hearing for

the establishment of fair prices to for jobbersy
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wholesalerss retailerss and consumers of the agricultural
products or commoditiess #my Ap organization representing
consumers may not be denied representation at the mesting
hearing.

{2) After the establishment of a schedule of fair
prices for the agricultural products or commoditiese it is a
violation of this waet chapter for a producers jobbers
wholesaltery or retailer to sell or buy an agricultural
commodity or product below the price established by the
departmente Fhet Such action is punishable under the terms
provided in this met ghapter."

Section ll. Section 51-108+ ReCoeMe 1947 is
renumbered 51-511 and is amended to read as follows:

"51-+88w 51-S1lle Rebates forbiddene=co—operatives. {1}
The secret payment or allowance of rebitessy rafundsy
commissionss or unearned discountss whether in the form of
money or otherwisey or secretly extending to certain
purchasers special! services or privileges not extendad to
a1l purchasers purchasing upon like terms and conditionss to
the injury of a competitor and where whan such payment or
allowance tends to destroy competitiony is an unfair trade
practice and any persony—firmy-partrershipyr-corperationy——or
esseetattonr resorting to such trade practice shatt-be-deemad
guttty-—of-—a-misdemeanor-and-on-conviction—thereof-shatt-ne

is subject to the penalties set out in ssetion—-5i—ti2

—14—
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Ei'ili-

12) Providedy——howevery-—that Howevers nething in this
act-—shalt}i-—-prevent section _prevepnts a co—operative
cooperative associations organized and operating on a true
co—opereative cooperative basise from returning to the
memberss producerss or consumers the whole or zny part of
the net earnings or surplus resulting from its trading
operationss in proportion to their purchases or sales froms
tox or through the association.”™

Section 12. Section 51411y Ral oM. 1947, is
renumbered 51-512 and is amended to read as follows:

"5t-41tw 51-51l2s Pobling +tn-purchaser-—salte—or-handiing
of grain by-—warehousemen prohibiteds (1} It shall-be js
unlawful for any persony—firmy-or—corporetion engaged in the
buyings sellings or handling of grain in any public Jocal
warehouse in this statey or for the local aqent in charge of
such warehousey or any other agent of the persony—firmy—or
corporat+on operating the samey to entar into any a8
contracty agreements combitnatiomy or understanding with any
other persony—firmy—or-corporationy owning or operating any
other public local warehouse at any railway stationy or with
its agent or-agentsy whereby:

{a) the amount of grain to be received or handled by
satd the warehouses at such station or-stattons—shatt jg _to

be egu3atized or pooled between satd th> warenousesvyj or
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whereby

Ib} the profits or earnings derived from se+d thz
warehouses shatd are __to be divideds weor pooledy or
apportioned in any manneryi or whereby

{g) the price to be paid for any kind of grainy at
such stationy shedld is to be fixed or in «ny manner
affectedss and-each

{2) _Each day of the continuance of any such agreementys
contractsy or understanding shaili—-constitute constitutes a
separate offense.™

Section 13. Section 51413y ReCoMa 1947y is
renumbered 51-513 and is amended to read as follows:

*54-443% 51-513s Destruction of food +n——restraint——of
trade. It shali--be js unlawful for any persony-firmy-or
corporation to destroyy or to withhold from sale for a
period of time which makes it necessary to destroye in
restraint of trades any fishy fowly animz2ls wvegetable., or
other stuffy, products products or artickes articles which
Aare j5 custumary foedy or which-are proper food for human

b2ingsy and are js in fit sanitary condition to be usad as

Section l4e Section S1-116 ReCalMe 1947 is
renumbered 51-514 and is amended to read as follows:
"53-11sw 5]1—-514e Alteration of invoices wuntawfud

prohibiteds It is unlawful for a persony—partnershipy——firmy

—-16-—
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corporationy——joint——stock-companyy-or-other—assoctationvy—as
defined—in—section-5+-4+83y to changes alters substitutes or
falsify an invoice where if the practice tends to injure a
competitora or-te dastroy competitiony or to mislesd a court
or tha department of-business-regulation. Fhat Such practice
is an unfair trade practice and & persony—-firmr-partnershipy
corporationy-or—-association resorting to that trade practice
i§ guilty of a misdemeanor and is subject to the penalties
provided in seetion-5t—3+2 51-5]1%."

Section 15 Section 51-113, ReCeM. 1947y is
renumbered 51-51%5 and is amended to read as follows:

"53~333w 51-915. Cepurtmert———--adninistratfon-of--aect
by-——-Fntervention———-orders————review————appeals-——-process
-——=finatity-—of-—order Enforcement by depariment. (1) The
dapartment shall prevent a persony—firmy—or-cerporation from
violating any of the provisions of this chapter.

(2) upon receiving notice that a persony——firm—-or
enrporation is wiclating or has vioclated any of the
provisions of this chapters the department shall immediately
mot+fy Jirect the person giving that the notice either to
appear before the director of the department or to mak2 a
written reply to show prcbable cause of ¢hat 3 violation.
If probabl~ cause is showns the department muost—then ghall:

Ia)l make its own investigationi and

(b} within sixty—160% days of the finding of probadle

-17-

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 0386/01

cause must make a written report of its investigationiy and
must

{g} mail 3 copy of its findings to the person
initially giving notice of 3 violations

(3} [a) Ify after an investigation ths department has
reason to believe that the persony-firmv-or-corporation has
been or is =2ngaging in any course of conduct or doing any
act in violation of this chapter and if it appears to the
department that a proceeding by it would be +o in the
interest of the publics it shall issue and serve upon the
persony-firmor—corperation a complaint stating +ts the
charges +n——thet-——respecty and containing a notice of a
hearing upon—a~day-and at a place therein-fixed and _upop a
day not less than five-$5) days after the service of the
complainte

ib} A comptaint may be amended by the department in
its discretion at any time five-—£5} days prior to the
issuance of an order based on ite.

{c) The persony-f+rea—or—corporetton so complained of
2yingt may appear at the place and time so fixed and show
c3use why an order should not be entered by the departmant
requiring +hat sych persony—firmy-or-corporatien to stop the
viclation of the law charged in the complainte

1d) Any persony———firm———or—-—-corporation may make

applicationy <nd upon good cause shown may be allowed Dy the

~18-
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department to intervene and appear in the procseding by
counsel Or iR persone

fe) The testimony in the proceeding shall bz reduced
to writing and filed +n-the-office-of with the department.

{f) I1f upon the hearing the department .believes that
the ac:t or  conduct in  guestion is prohibited by this
chapteres it shall make m-report findings of fact in writing
in-—which-—it-—shatli-—state-its—Ffindings-as—to-the-facts and
shadt issue and cause to D2 served orn that the pHersony-firmy
or—corporatteon charged an order requiring that such persony
firmy-or—ecorporation to stop the acts or conducte.

fgl Until a “transcript of the record in the hearing
has been filed in a district courty as-hereinafter-providedy
the department may at any times upon the notice and in the
manner as it considers preopery modify or set asides in
whole or in parts ®mny g r2port or any an order madz or
issued by it under this sa2ctiona

(4) A court reviewing an order of the department may
issue such writs as are ancillary to its jurisdiction or are
necessary in its judgment to prevant injury to the public or
to competitors pending the suit.

(5} To the extent that the order of the department is
affirmedy the court shall thereupon issus its own order
commanding obedience to tnhe terms of the order of the

departmente.
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{6) Proceedings +r——the--district--court under this
section shall be given pracedence over other ciwvil cases
pending theretny jn_the district court and shall be in every
way expediteds

(7Y A persony-—firmy--or——corporstion who violatas an
order of thz department to-cease-and-—desist——anfter—-it-—has
pecome—finaly—and while the order is in eff2ct s5hall forfeit

and pay to this state a penalty of 1ot mere—tnan-ons

thousand-dottars—{$1v58608% l:gs than 350 or wmpre than _$500
for the first offense and not less than $20C or more than

$1.000 for the second and each subsequent offensecs for——each

viotastiony which shell—eccrue——to-—this——state—-and may be
racovered in a civil action brought by this——astate Lhe
department.

{8) The remedies and method of enforcement of this
chapter—provided—feor—in-this section are concurrent and in
addition *o the other remedies provideo in this chapter.”

section 16. Section 51-115, ReCeole 1947y is
renumhered 51-516 and is amended to read as follows:

"53-3+5w 51-516e. Hearings-——-—and-—-investigstions--—-——
centenpts Investigations. (1)1 The departmenty for the
purpose of conducting hearings and investigations whichy in
the opinion of the departmenty are necsssary and proper for
the exarcise of the powers vested in it by this chapters hes

tme-foltowing—powerss
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+1+—-Fhe-department shall at all reasonable times have
access toy-for-the-purpose-of-examinationy—and-the-right-to
eepy any evidence of concerning a person being investigated
or proceeded against that relates to any matter under
investigation or in question and _the right to ¢gpy _such
evidencee kny——member——of-—the The departmemt may issu=
subpoenas requiring the attendance and testimony of
witnesses and the production of any evidencs that relates to
any matter under investigation or in questiony before the
departmenty or before its duly authorized agent conducting
the investigatione An agents duly authorized by the

department for those purposess may administer oaths and

affirmationss examine witnessess and receive evidencee The
attendance of witnesses and the production of evidence may
be required from any place in this state at any designated
slace of hearinge

{2) uUpon application of the department #n in sny 2
case of contumacy or refusal to obey a subpoena issued to a
persony emy 3 district court of this statey, within eny Lhe
district where the inguiry is carried on or where 3 person
quilty of contumacy or refusal to obey is founds or residesas
or transacts businessy wpem—appltication-~by——the—-department
has jurisdiction to issue to that persony an order
raquiring him to appear before the departmenty or its duly

authorized agenty and +thers to produce evidence if so
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orderedy or there to give testimony regarding the matter
under investigation. Failure to obey the order of the court
may be punished by the court as a contempt.

{3) & person may not be excused from attending and
testifying or from producing bookss recordss correspondences
documentsy or other evidence in obedience to the subpoena of
the departmenty on the ground that the testimony or evidence
required of him may tend to incriminate him or subject him
to a penalty or forfeituree An individual w2y not be
prosecuted or subjected to a penalty or forfeiture for or on
account of a transactiones mattery or thing concerning which
he is compelledy Lo testify or praduce evidences after
having cTaimed his privilege against self--inerininationy
self-incrimipatignes ¢to——testirfy-or-produce—evidencer-except
that-an Ap individual so testifying is not exempt from
prosecution and punishment for perjury committed in
testifyinge™

Section 17. Section S1-111, ReCeMa 1947, is
renumbered 51-517 and is amended to read as follows:

"Si—%iiw 51-517. Whoe—may-enjoin-viotations Injunctions
-~ damages —-— production of evidencees (1) Any persons firmy
private——-—ecarporation-——or-——-munieipal-——or——-other---pubtie
corporatieny——or-—trade-assoctationy if _injured therebys may
maintain an action to enjoin a continuance of amy 2n act er

aets in violation of sections-51-18i-to-5t-tB8y-+nctusivey

-22-



10

11

12
13

14
15
16
17
18
19
20
21
22
23
24

25

LC 0386701

+f-injured-therebyy the prohibitions of this chapter and for
the recovery of damagese. Ify in such actiony ths court sha¥d
#+nd finds that the defendant is wviolating or has violated
any of the provisions——of--sections——5+-18it—-to--5+-198y
+netosive proliibitions of this chapters it shall enjoin the
defendant from a continuance thereof. It shaldt ig not b=
necessary that to allege or _prove actual damages to the
plaintiff be-atteged-or-proved.

2] In addition to such injunctive reliefs the
plaintiff #n-satd—anction-shali-be s entitled to recover
from the defendant three times the amount of the actual

damagesy—+F-anyy sustaineds a]usfﬁnsts_anﬂ_alinzngxs' _feese.

{3) #ny A defendant in an action brought under the
preévisions—of this section may be required to testify under
the provisions—of-the-€Eode Mortdng Ryles of Civil Procedures
of-—this——stetey—in In addition the books and records of any
such defendant may be brought into court and introducedr——by
refereneey into evidencet by references providedy-howevery
thet-no No information so obtained may be used against the
defendant as a basis for a misdemeanor prosecution under the
provisions-——of—-sections——-Si-10{--to--51i-i88y-inctusivey—-and
5t-1312 this chapier.”

Section 18. Section 51-110s ReCaMea 1947, is
renumbered 51-518 and is amended to read as follows:

"5t~116w 51-518. #+tegai——-contracts————--—-recovery
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Recovery on jllegal contracts forbidden. Any A contracty

express or impliedy made by any 3 persony-~firm—-or
corporstion in violation of any of the provisions of
sections——5t-181--to——51-188y-—Fncltusivey this_ _chapter is
decltared-to-be an illegal contract and no recovery thereon
sheld may be hade®

Section 19« There is a new R.leMes section numbered
51-519 that reads as follows:

51-519. Penaltiess (1) Except as otherwis2 providad in
this sections 3 persons whether principals agents officeres
or directory who violates any of the provisions of this
chapter is guilty of a misdemeanor for each violation and
upon conviction thereof shall be fined not less than $100 or
more than $1.000 or imprisoned for a term not to exceed &
monthss or bothe

(2) A violation of 51-505 is punishable by
imprisonment in the county jail for a period not less than
24 hours or more than 1 year or by fine not exceeding
$254000+ or both.

{3} MWhan there is a violation of 51-512s in addition
to the penalty specified in subsection {1} of this sactions
the court before which @ conviction is had shalls within 10
days after judgment of conviction is givens forward a
certified copy of the judgment to the department of

agriculture and the department shall revoke any 1license
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issued to the person so convicteds In such case no new
license may be granted to the person whose Jlicense is
revoked or to anyone either directly or indirectly engaged
with him in such businessy for a period of 1 yeare

Section 20« Section 8-103«4%y RaCaM, 1947, is amended
to read as feollows:

"g-103.4., Approval of carrier agrecementss (1} Any
carrier as defined in seetion 8-10l(h) which is a party to
an agreement between or among two +¢2¥ or more carriers
relating to ratess faress classificationss divisionsy
allowancess or charges (including charges between carriers

and compensation paid or received for the use of facilities

and equipment)y of rules pertaining theretoy or procedures
for the joint considerations initiationy or establishment
thereofy mays under such rules as the commission prescribess
apply to the public service commission for approval of the
agreement aid the commission shall by order approve any
agreemanty if approval thereof is not prohibited by
subsections (3}s {(%)es or {5) of this section. The approval
of the commission shall be granted only upon such terms and
conditions as the commission may prascribe as necessary to
enable it to grant its approval in accordance with this
subsactione

{2) tach conferencesy bureaus committeey or other

organization established or continued pursuant to any
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agreement approved by the commission and the provisions of
this sectiony shall maintain such accountss recordss files,
and memoranda and shall submit to the commission such
reportss as wmay ODe prescribed by the commissions and all
such accountsy recordss filessy and memoranda shall be
subject to inspection by the commission or its duly
authorized representative.

{2} The commission may not approve under thic section
any aqgreemant between a carrier by highway and a carrier by
rail unless it finds that such agreement is of the character
described in this section and is limited to matters relating
to the transportation under joint rates or over through
routese.

{4} The commission may not approve under this section
any agreement which it finds is an agreement with respect to
pooling or division of traffics services or earningsas

{5) The commission may not approwve under this section
any agreement which establishes a procedur:z for the
detarmination of any matter through joint considerztion
unl=2ss it finds that undar the agreement there is accorded
to each party the free and unrestrained rijht to take
independent acticon either before or after any determination
arrived at through such procedures

{6) The commission mays upon complaint or upon its own

initiative without complaints investigate and determine
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whether any agreement previousty approved by it under this
sectiony or any terms or conditions upon which such approval
w3s grantady is not in conformity with this section or
whether any such <term terms or conditions +s ars not
necessary for the purpose of conformity with . this sectione
After such investigations the coummission way by osraer
terminate or modify its approval of such agreement if it
finds such action necessary to insure conformity with this
sectionr and may modify the terms and conditions upon which
such approval was granted to the extent it finds necessary
to insure conformity with this section or to the extent it
finds its terms and conditions unnecessary to insure such
conformitys The effective date of any order terminating or
modifying approvaly or modifying terms and conditionsy may
be postponed for such period as the commission determines is
reasonably necessary to avoid undue hardship.

{7) No order may be entered under this section except
after interested parties have been afforded rcsasonabdble
opportunity for hearinge

(8) The parties to any agreement approved by the
commission wnder this section and other persons arey if the
approval of such agreement is not prohibited by subsections
{3)e {4)es or {5) of this secticny hereby exzmpted from
Montana antitrust laws with respect to such aygreements

including section—-51-48+ Tjtle 51 chapter 5. or any other
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statutes prohibiting monopoliess price fixirgs or restraint
of trade.

{9} Any action of the commission under this s=2ction in
approving an agreementy or in denying an application for
such approvaly or in terminating or modifying its approval
of an agreementy or in prescribing terms and congitions upon
which its approval is to be grantedy or in modifying such
terms and conditionsy shall be construed as having effect
soltely with reference to the applicability of subsection
{8)e"

Section Zle Section 82A-40lels ReLeMe 1947y is amended
to read as follows:

"B82ZA—40lele Functicns of department. The department
and its wunits are responsible for administering Jlaws
pertaining to business vregulations includingy but not
limited tovy laws pertaining to:

{1y banks Dbanks and banking (Title 5, chaptars 1L
throuih 14);

(2 Buitding pyilding and loan asscciations {Title 7Ty
chapter 1});

{3) €Ered+t credgit unions (Title 1l4e chapter 1};

{4) €Eoensumer consumer protection (Title 85: chapter
4)i

{5} Supervisien sypervision of the milk industry

(Title 27y chapter 4);
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{6) €Eonsomer gonsumer loans {Titie 47, chapter 2);

{7) Sate sale and marketing of coal (Title 50y chapter
613

{8) ©nfa+r unfair business practices (Title 5Sls
chapter ¥ 5);

{9) FRegudstion regulation of petroleum products {Title
40y chapter 2};

{10) Retaid retail installment sales (Title 74, chapter

{1l) Standerd standard weights and measSures (Title 90y
chapter 1}3;
Proprietary
postsecaopdary educational institutions (Title 75y chapter

{12) Propridtary-————-post—-secondary

92)e"

Section 22« Section B2A-404y ReleMa 1947, is amended
to read as follows:

"82A-404. Board of trade abolished —-= functions
transfarred.s {1} The board of trades provided for in titie
Title 27y chapter 3y is abolished and its functicens in titde
Yitle Sls chapter 1 53 {peritatning-to-the—-dafatr——Practices
Acty are transferred to the department of bhusiness
regulation. Unless inconsistent with this acts any referance
in the Revised {odes of Montanas 1947+ to tne Montanma state
board of food distributors or the board of trad-2 means the

department of business regulationa.®
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Section 23. Section 84—2412+ ReCeM. 1947y is amanded
to read as follows:

¥84~2412. Employment of help ~- disposal of licznse
moneye YThe state Jepartment of revenus is hereby authorized
to employ such clerical and field assistance ds may-be-feound
necessary to carry out and to administer the provisions of
this acte All money collected under the provisions of this
act shall be poid into the state traasury, with five-doidars
+35F of the fee collected from each store license sold
credited to an carmarked revenue fund for administration of
the——tUnfair-~Practices——et Jjitle 5Sls  chagter Ss by the
department of business regulation and the rest to the credit
of the general fund.™

Section 24. Repealer. Sections 51—-101. 51-101e1y
51-103s 51-104y 51-105y 51-107s S51-1D%e 51-112¢ 51l~114,
51-118y 51401y 51-403y 51-404y 51~405y S1-406y 51~407y
51-408y 51-40% 51-410y 51-412+ and 51—4l4s ReCeMe 1947y are
rapealed.

-End-
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STATE OF MONTANA
REQUEST NO. __ 549~-77
~ FISCAL NOTE

Form BD-15 J

- , 19 77 , there is hereby submitted a Fiscal Note

In compliance with a written request received __February 15

for .. House Bill 304 pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

An act for the recodification and general revision of Chépters 1 and 4 of Title 51, R.C.M. 1947, relating to unfair
trade practices. : '

ASSUMPTIONS:

1. Enforcement activity under the Unfair Practices Act will increase substantially under the modifications proposed by the bill.
2. Transfer of enforcement authority under Title 51, Chapter 4, R.C.M. 1947 (Unfair Competition, Discrimination and Combina-
tions in Restraint of Trade) from the Attorney General to the Department will require increased investigatory capability by

the Department. '

3. One additional FTE, an Investigator, will need to be added to the Department to permit adequate investigation of Unfair
Practices and Unfair Competition. There are approximately 12,300 stores licensed to do business in Montana. It is difficult
to estimate the number of required investigations because under Section 51—502 — Definitions . . . “Article of commerce”
includes but is not limited to any commodity, product, service or output of a service of trade, . . . " and “(2) ‘‘Business” .
includes any person, as defined herein, domestic or foreign, engaged in the production, manufacture, distribution . purchase,

or sale of any article of commerce within the state of Montana,”

4. Some operating expenses arising from the new departmental responsibilities can be absorbed under present program
appropriations. ‘ \J
5. Earmarked revenue currently being generated through license fees will be adequate to fund the increased costs.

6. No reduction in expenditures in the Attorney General's office can be made.

FISCAL IMPACT:

FY 78 FY 79

Estimated expenditure increase by category '
Personal services $16,016 $17,137
Operating expense . - 6,937 6,812
Additional cost of proposed legislation $22,953 $23 949

Lt bt T o

BUDGET DIRECTOR
Office of Budget and Program Planning
Date: &“21‘77 -
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Approved by Committee
on Busineass and Industry

HOUSE BILL N0« 304
INTRODUCED BY MENAHAN

BY REQUEST OF THE DEPARTMENT OF BUSINESS REGULATION

A BILL FGR AN ACT ENTITLED:z ™AN ACT FOR THE RECODIFICATION
AND GENERAL REVISION OF CHAPTERS 1 AND & OF TITLE S5Iv RaleMe
1947, RELATING TO UNFAEIR TRADE PRACTICES; AMENDING SECTIONS
8-103e4y B2A—401ele B82A-404s AND B4—2412+ ReCeMe 1947y TO
STRIKE INCORRECTY REFERENCES TO THE UNFAIR PRACTICES ACT; AND
REPEALING SECTIONS 51-101s S1-10lels 51-103s 51-104¢ 51-105»
51-107s 5%-#89%y 51-11245 5I-114s S1-118y S51-40Fs SI-403

THROUGH 51—410s Sk—4l2s AND S51-416+ RaCeMa 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 51-117y ReCeMe 1947 is renumbered
51-501 and is amended to read as follows:

a53—tiFw 51-501s €onstroctron——Bf--set Purposee. The
legisiature declares that the purpose 6f this set chapter is
to safequard the public against the creation or perpetuation
of monopolies and to foster and encourage competitiony by
prohipiting unfair and discriminatory practices by which
fair and honest competition is destroyed or preventeds. This
aect cngpter shall be ¥+teratty liberally construec sg that
its benmeficial purposes may be subserved.®

Section 2« There i5 a new ReCeMe section numbered
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51-%02 that reads as follows:

91-502« Definitionse As used in this chapters unless
the context indicates otherwises the following definitions
apply:

{1} ®Article of commerce* includes but is not 1limited
to any cosmoditys products services or output of 2 service
trade; EXCEPT THAT _ANY _PRODUCT OR__SERYICE QOF & PUBLIC
ULILITY _SHALL _NOT__BE_INCLUDED WITHIN’THE TERM “ARTICLE_OF
COMMERCE™. ’

{2y ™Business®™ includes any persons as defined hereing
domestic or foreigns engaged in the productions manufacture,
distributions purchases or sale of any article of comsmerce
within the state of Montanae.

{3} "Lost to retailer™ means the invoice cost of the
merchandise to the retailer within 30 days prior to the date
of sale or replacement cost of the merchandise to the
retailers whichever s lowers 1less all trade discounts
except customary discounts for cashs plus any excise taxes
imposeg on such merchandise or the sale therecf other than
excis2 taxes collected by the retailers and any cost
incurred for transportation and any other charges not
otherwise included in the invoice cost or the replacement
cost of the merchandise as herein set forthe to which shall
be added a markup to cover a3 proportionate part of the cost

of doing businesss which markups in the absence of proof of

-2- HB 304



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

29

HB 0304/02

a lesser costs shall be 6% of the cost to the retailer as
herein set forthe

{4) ™“Cost to wholesaler™ means the invoice cost of the
merchandise tec the wholesaler within 30 days prior to the
date of sale or the replacement cost of the merchandise to
the wholesalers whichever is lowers less all trade discounts
except customary discounts for cashy plus any excise taxes
imposed on the sale thereof prior to the sale at retail, and
any cost incurred for transportation and any other charges
not otherwise included in the invoice cost or the
replacement cost of the merchandise as herein set forths to
which shall be added a markup to cover a proportionate part
of the cost of doing businesss which warkups in the absence
of proof of a lesser costs shall be 3% of the cost to the
wholesaler as herein set forths.

{5) *Lost to retailer™ and “cost to wholesaler™ as
gefined in subsections (3} and {4) mean bona fide costss and
purchases made by retailers or wholesalers at prices which
cannot be justified by prevailing market conditions within
this state shall not be wused in determining cost to the
retailer or cost to the wholesaler. Prices at which
purchases of merchandi se are made by retailers or
wholesalers cannot be justified by prevailing market
conditions in this state when they are below the lowest

prices at which the wmanufacturer or producer of such
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merchandise sells to other retailers or wholesalers in this
statee.

{6y "Department" means the department of business
regulation provided for in 82A-4Cla.

(7)) “Person” includes any natural persons partnershipe
firms corporations joint—stock companys or other assecciation
engaged in business within this state.

{8) *®Replacement cost® means the costs computed as
specified in subsections (3) and (&)s at which the
merchandise sold could have been bought by the seller at any
time within 30 days prior to the date of sale if bouaht in
the same quantity as the seller®s last purchase of the same
merchandise.

{9) “Retailer™ includes every person engagced in the
business of making sales at retail within this states but in
the case of a person engaged in the business of makina both
sales at retail and sales at wholesales such term shall be
applizd only to the retail portion of such businesss

(10) “Sell®y "sale“s or “sold™ includes any advertising
or offer to sell or any transfer of merchandise where title
is retained by the seller as security for the payment of the
purchase prices In determining the selling price of
merchandise by wholesalers and retailers under this chapters
;li fractions of a cent shall be carried to the next full

cente

-y HB 304
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{11} "Sell at retail”s ¥sales at retail"™rs and "retail
sale®” mean any transfer for a valuable consideratsons wmade
in the ordinary course of trade or in the usual conduct of
the seller's businesss of title to tangible personal
property to the purchaser for consumption or use other than
resale or further processing or manufacturinge.

{12} "Sell at wholesale®sy *sales at wholesale®™s and
“yhpliesale sales™ incliude any transfer for 3 wvaluable
considerations made in the ordinary course of trade or the
usual conduct of the seller's businessy of title to tangible
personal property to the purchaser for purposes of resale or
further processing or manufacturing.

{13} The term “trade discount™ does not include
advertisingy displays or promotional allowances in the
absence of a statement in writing from the grantor that
receipt of such allowance is not conditioned on the
performance ©of any service or expenditure of any money for
promotions advertisings or any other purpose.

{14} "wWholesaler™ includes every person engaged in the
business of makinag sales at wholesale within this states but
in tne case of a person engaged in the business of making
both sales at wholesale and sales at retails such term shall
be apslied only to the wholesale portion of such business.

{15) "Wholesaler*" and "retailer®™ shall both be applied

to any business which buys merchandise for resale at retail

=-5- HB 304
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from the manufacturer or producer thereofes and as to such
merchandises the terms ®cost to retailer® and "cost to
wholesaler™ as defined in subsections [3) and (4} shall} both
be appliedsy including the markup requirementse.

{16} Any person who sells at retail and who also sells
te other retailers shall use the invoice cost to other
retailers in computing his selling préice at retail under
subsection {(3); and if such person is a manufacturer or
producers both subsections {3) and (4) shall be wused in
computing his selling price at retaile In the absence of
sales to other retailerss the manefacturer's or producer®s
invoice <cost to wholesaters shall be used in computing the
manufacturer®s or producer®s selling price at retail as
provided tn subsections (3) and {(4).

(17} wWhen one or more items of wmerchandise are
furnished or sold in combination with or on condition of the
purchase of one or more cther items or are so0 advertiseds
allt items shall be included in determining cost under
subsecti;ns {3) or {4}; and if any of the items included
therein are separately priceds such separate price shall be
subject to the requirements of this chapter.

Section 3. Section 51-102y ReCeMs 1947+ is renumbered
51-503 and is amended to read as follows:

"53-+82% 5]1-503, Persons deemed responsible,. Any

person whos either as directors officers or agent of any

—f HB 304
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firm or corporation or as agent of any persons wiotatingthe
provistons——of-—this——-aety assists or aidse directiy or
indirectlysy in sweh 3 violation of this chapter sheli-be g
responsible therefor equally with the persons firms or
corporation for whom or which he actse.

tn-—the——-prosecotion-of—any-person-as—offrcery-drrector
or-agenty-rt-shati-pe-suffictent-to——atiege-—and--prove-—the
oniawfui-intent-of-the-personvy-firmy—or—corporstien—for—whom
or—which-he-actess™

Section 4« There is a new Ra(eM. section numbered
51-504 that reads as follows:

51-504s Proof of intents In an injunction proceeding
or in the prosecution of a person acting as an officery
directors or agents it is sufficient to allege and prove the
unl awful intent of the persone Firme or corporation for whom
or which he actse.

Section S« There is a new ReC.Me section numbered
51-505 that reads as follows:

51-505« Unlawful restraint of trade. It is unlawful
for a person or a group of personse directly or indirectly:

{1} to enter an agreement for the purpose of fixing
the price or requlating the oproduction of an articlte of
commerce;

{2} for the purpose of creating or carrying out any

restriction in tradee to:
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{a) Vlimit production;

ib) increase or reduce the price of wmerchandise or
commodities;

{c) prevent competition in the distribution or sale of
merchandise or commodities;

{d} fix @ standard or figure whereby the price of an
article of commerce intended for sales usee or consumption
will be in any way controlled;

{e) agree +to add to a bid for any ctontract an amounts
fixed by percentage or otherwisey for the purpose of wmaking
a refund or sharing costs of bidding with any other bidder;

{f) return a part of any amount added to a bid by
collusive agreement among bidders to any person;

{g) create a wmonopoly in the manufactures sales or
transportation of an article of commerce;

{h) enter into an agreement which binds any person not
to manufactures sells or transport an article of commerce
below a common standard or figure or which keeps such
article or transportation at a2 fixed or graduated fiqure or
by whicth the price of such article is settled so as to
preclude unrestricted competition.

Section 6 Section 51-402+ ReleMe 1947+ is renumbered
51-5C6 and i1s amended to read as follows:

»54-482% S51-506e ECertein-sgreements--petween-—taborers

Labor excepteds The provisions of this—aet 5]1-5095 do neot
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apply to any arrangements grrangements agreemente or
combination between Jlaborersy made with the object of
lessening the number of hours of 1abor or increasing wagese™

Section 7« There is a3 new ReLeMs section numbered
$1-507 that reads as follows:

51~507« Unfair competition in sales. {1} It s
unlawful for any businesss with the intent to destroy the
competition of any rz2tailer or wholesaler or to prevent the
competition of any person who intends or attempts to become
a retailer or wholesalers to discriminate between different
localities in this state by selling or furnishing articles
of commerce at a lower rate in one locality than in anothers
after making allowance for the differencey if anys in the
grader qualitys quantitys and actual cost of transportation.

{2) Evidence of any sale at a Jlower rate N one
tocality tham in another shall be prima facie evidence of
intent to destroy the competition of any retailer or
wholesaler or intent to prevent the competition of any
person who intends or attempts to become a retailer or
wholesalere.

{3) This section does not apply to any sale made in an
endeavors made in good faiths to meet the legal orices of a
competitor selling the same article in the same locality or
trade areae.

{#) The inhibition Aagainst Jlocality discrimination
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rebatess collateratl
nature whereby such

facts effected n

violation of the spirit and intent of this sections

Section 8« There is a new R.CeM. section numbered

51-508 that reads as follows:

51-508. Unfair competition in

purchasinges ({1} Any

business whiche for the purpose of creating a monopoly or

destroying the business of a regularly established retailer

or wholesaler or preventing the competition of any person

who intends to become a retailer or  wholesaler,

discriminates between different persons or localities of

this state by purchasing any article of commerce at a higher

rate or price in one locality than in anothers after making

allowance for the differences if anys in the grades qualitys

quantityes and actual cost of transportatione is guilty of

unfair discriminations which is prohibited and unlawfule.

{2) Evidence that any person has

paid a higher rate or

price for any article of commerce in one Jocality than in

anothersy after making due allowance for the differences if

anys in the grades qualitys quantitys

and actual cost of

transportations is pnrima facie evidence of a violation of

this sectione.

{3) The payment of a higher rate or price in one

locality than in anotheres after making the allowances

-10~
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provided aboves is not unfair discriminations provided such
higher rate or price is paid for the purpose of meeting the
rate or price set by a competitor in that locality. The
burden of proef of such fact is upon the person charged with
unfair discriminations

section 9« There is a new ReleMe section numbered
51-509 that reads as follows:

51-509« Unfair sales. (1} The practice of selling
certain articles of commerce below cost in order to attract
patronage is generally a form of deceptive advertising and
an unfair method of competition in commerce. Such practices
cause commercial disTocationss mislead the consumers work
back against the farmers directly burden and obstruct
commerces and divert business from dealers who maintain a
fair price policys. Bankruptcies among merchants who fail
because of the competition of those who use such methods
result in unemployments disruption of leasess and nonpayment
of taxes and loanss and contribute to an inevitable train of
undesirable consequencese including economic depressions

(2) Any sale of any article of commerces either by a
retailer or wholesalers 3t less than cost as defined in this
chapters with the intent or effect of inducing the purchase
of other merchandise or of unfairly divertino trade Ffrom a
competitors impairs and prevents fair competitions injures

public welfares is unfair competitiony and is contrary to
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public policy and the policy of this sectione Such sales are
prohibiteds Evidence of any sale of any article of commerce
by any retailer or wholesaler at less than cost as defined
in tnis chapter is prima facie evidence of intent or effect
to induce the purchase of other merchandise or to wunfairly
divert trade from a competitor or to otherwise injure a
competitore

{3) The provisions of this section shall not apply to
sales at retail or sales at wholesale where:

{a) merchandise is sold in a2 bona fide clearance sale;

{b) perishable wmerchandise must be promptly solad in
order to forestall toss;

{c} mwmerchandise is imperfect or damaged or is being
discontinued;

{d} wmerchandise is sold upon a final liguidation of
any business;

{e) merchandise is sold for charitable purposes or to
relief agencies;

{f) merchandise is sold on contract to departments of
the government or governmental institutions;

{g} the price of merchandise is set in good faith to
meet 2n existing price of a competitor and is based on
evidence in the possession of the seller in the form of an
‘advertisementv proof of sales or receipted merchandises

th} merchandise is sold by any officer actino under

-12- H8 304
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the order or direction of any courta

{#) No person may claim the exemptions under
subsections (3)(a) thr&uqh (3}({d) if he limits or otherwise
restricts the guantity of such merchandise that can be
purchased by any buyer or if he fails to conspicuously
disclase the reason for such sale in all advertisements
ralating thereto and on a label or tag on such merchandise

or on a placard where the merchandise is displayed for sales

Section 10. Section 51-106+ ReCaMe 1947« is

renumbered S51-510 and is amended to read as follows:

*53-386w 51-%510s Fair price for agricultural products;
how-—determined. (1) The fFollowing method shall be used in
determining fair prices for agriculitural products sold on
iocal marketsy in 2 trade areas districty or city in which
the major portion of an agricultural commodity or product is
produced within or adjacent to the trade areae citys or
district:

(a} When seventy-five——percent-{75%3 of the producerg
of an agricultural product or commedity marketing those
products or commodities within a trade areas districts or
city determine what is 3 fair price based uoon competitive
and other factors for their product or commoditys it shall
be censidered the fair nrice for that product or commodity
under the terms of this set chaptere.

{b) Those oproducers through their aqgents shall file
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with the department the fair price and request a hearing for
the establishment of fair prices to for jobbersy
wholesalersy retailerss and consumers of the aaricultural
products or commoditiese #ny Ap organization representing
consumers may not be denied representation at the meeting
pearing.

{2) After the establishment of a schedule of fair
prices for the agricultural products or commoditiess it is a
violation of this waet chapter for a producers jobbérc
wholesalery or retailer to sell or buy an agricultural
commodity or product below the price established by the
department. Fhat Such action is punishable under the terms
provided in this aet chapier.”

Section lls Section 51-108, RaCaM, 1947, is
renumbered 51-511 and is amended to read as follows:

#53-308% S1-5lle Rebates Forbidden=sco-operatrves. 111
The secret payment or allowance of rebatess refundss
commissionss or unearned discountsy whether in the form of
money o; otherwises or secretly extending to certain
purchasers special services or privileges not extended to
all purchasers purchasing upon like terms and conditionse to
the injury of a competitor and where when such opayment or
aliowance tends to destroy competitions is an unfair trade
practice and any persony—firmy—partnershipy-corporationy--or

assectatton resorting to such trade practice shati—ba-deemed
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gurtty——of--a-misdemeansr-and-on-conviction-thereof-shati-be
i5 subject to the penalties set out in section--5i-i2
51-519.

i} Providedy-—-howevery—-that Howevers npthinc in this
act--shati-—-prevent section __prevenis a co—oper§t+ve
cooperatiye 3associations organized and operating on a true
co-operatrve cooperative basise from returning to " the
memberss producerss or consumers the whole or any pa}t of
the net earnings or surplus vresultting from its trading
operationss in proportion to their purchases or sales froms
tos or through the association.®

Section E2. Section  SI~41ls ReCaM. 19647, 7 is
renumbered 51-512 and is amended to read as follows:

"St-4ttw 51-512, Pooling in—purchasev—se*e—or-heﬁd%ing
of grain by-—werehousemen prohibited. (1) It shatiZbe is
unltawful for any persony—f+rmy—or-corporstvon engaaed in the
buyings sellings or handling of grain in any public local
warehouse in this statev or for the local agent in thane of
such warehousey or any other agent of the persony-firmy—or
eorporation operating the samevy to enter into aﬁf 2
contractes agreemente combrnationy or understandinc with any
other persony-—fi+rmy—or-corporationy cowning or operaiing’ any
other public local warehouse at any railway statione ;gign
its ‘agent or—aqentsy whereby:

{2} the amount of grain to be received or handled by
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sard the warehouses at such station or—-stattons-shetdt is _to
be egualized or pocled between savd the warehousesy; or
wherehy

{bl the profits or earnings derived from said the
warehouses shatd are __tg be divideds or nooleds or
apportioned in any manneryi or whereby

{c} the price to be paid for any kind of arainy at
such stationy shedd+ jis_to be fixed or in any manner
affectedyy snd-esch

(2) _Each day of the continuance of any such agreement s
contracts or understanding sha¥t--econstitute ;gng;i;h;gi a
separate offense.”

Section 13. Section 51-413+ ReCeM. 1947y is
renumbered 51-513 and is amended to read as follows:

a53-%43v 51-513¢ Destruction of food in--restraint—-of
trade., It she¥t-—be is unlawful for any persony—firmy-or
eorperstton to destroyy or to withhold from sale for a
pericd of time which makes it necessary to destroys in
restraint of trades any fishs fowls animale veqgetables or
other stuffs products oproducts or artieles articles which
are is customary feodvy or which-sre proper foeod for human
beingsy and ere is in fit sanitary condition to be used as
sucha.™

Section l4. Section 51-116s ReCaMa 1947, is

renumbered 51-514 and is amended to read 3as follows:
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n"53-t+6w 51-51l4e Alteration of invoices antewfol
probibitede It is unltawful for a personv—pertnefshfpw;—Fifmv
cofperct+anv—-joint——stoek—eompeﬂyv—or—other—aaseciat?env-as
defined-+n-section-51+-103v to changes alters substitutes or
falsify an invoice where if the practice tends to injure a
competitors or-te dest;cy competitiong Or to mislead a court
or the department of-pusiness-reguiatieon. Fhet Such practice
is ap unfair trade practice and a persony-firmy—pertnershipy
coarporationy-or—assocration resorting to that trade practice
is quiity of a misdemeanor and is subject to the penalties
provided in seetion—5¥-¥32 51-5]19."

Section 5. Section S1-113, ReCoaMa 1947y is
renumbered 51-%15 and is amended to read as follows:

"53-31433 5]-5]5. Oepartment-————admintstration-ef——act
by--—-intervention————orders-——-review———-appeals———-process
————— finatity——of-—order Enforcement by department. (1} The
department shall prevent a personv-firmy-or—corporation from
violating any of the orovisions of this chantere

{2) Upon receiving notice that a persony-—f+rm—or
corperation is wviolating or has vioclated any of the
provisions of this chapters the department shall immediately
motrfy direct the person giving +hat the notice either to
appear before the director of the department or to make a
written reply to show probable cause of ¢het g vioclatione

If probable cause is showns the department must-then shall:
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{2} make its own investigation; and

{b) within sixty-t60¥ days of the finding of probable
cause must make 3 written report of its investication; and
mast

{c] mail a copy of its findings to the person
initialtly giving notice of a violatione.

{3) {a) Ify after an investigation the department has
reason to believe that the persony—firmy-or—corporation has
been or is engaging in any course of conduct or doing any
act in wviolation of this chapter and if it appears to the
department that a proceeding by it would be ®o in the
interest of the publicy it shall issue and serve upon the
persony—firs-or—corporation 3 complaint stating +¢s the
charges +ni—that-—respecty and containing a notice of a
hearing upoh-s—dey-and at a place therein-fixed and _upon__a
day not less than five-£5% days after therservice of the
complainte.

(bl A complaint may be amended by the department in
its discretion at any time frve-—45% days pricr to the
issuance of an order based on ite.

{cl The personv—¢f+rmor-corporatien so complained of
against may appear 3t the place and time so fixed and show
cause why an order should not be entered by the department
requiring thet such oersony—f+rmy-cr—corporatson to stop the

violation of the law charged in the complainte
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{dl Any personv-—--frem——--er-——corporatvon may make
applicationy and upon good cause shown may be allowed by the
department to intervene and appear in the oproceeding by
counsel or in person.

{g)} The +testimony in the proceeding shall be reduced
to writing and filed in—the-office-of with the department.

{fl If upon the hearing the department kbkelieves that
the act or conduct in question is prohibited by this
chaptersy it shall make a-report findings of _fact in writing
Fa—~which——it-—shett--state—its-¥indings—as-to—the—fects and
ahatt issue and cause to be served on that the perscny—firme
or—corporation charged an order'requiring +hat such persony
firmy-or-corporation to stop the acts or conducte

{g} Until a transcript of the record in the hearing
has been filed in a district courty es—herernafter-crovidedy
the department may at any times upon the notice and in the
manner as it considers propers modify or set asides in
whole or in party any g report or #any an order made or
issued by it under this secticona

{4) A court reviewing an order of the department may
issue such writs as are ancillary to its jurisdiction or are
necessary in its judgment to prevent injury to the public or
to competitors pending the suit.

{5} To the extent that the order of the department s

affirmeds the court shall thereupon issue its own order
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commanding cbedience to the terms of the order of the
department.

{6} Proceedings +n-—the-——district——court under _this
sgctipn shall be qgiven precedence over other civil cases
pending theretny in the district court and shallt be in avery
way expediteds

{1 A persony--firmy--er-—ecorporation who violates an
order of the department to-cease-and--desist——after——+t——has
become—finaty-and while the order is in effect shall forfeit
and pay to this state a penalty of not more—than—one
thousand-dotiars—t$1v08603 less than $50 or _more _than _$500
for the first offense and riot less than 3200 or more than
$12000 for the second and each subsequent offenses; for——each
viotationy which shali--scerde——to—-this--state-and may be
recovered in a civil action brought by this—-—state the
department.

{8) The remedies and method of enforcement of this
chapter—-provrded-for-in-this section are concurrent and in
addition to the other remedies provided in this chanter.%

Section 16« Section 51-115+ ReCeM. 1967, is
renumbered 51-516 and is amended to read as follows:

*53~-t15% 5S51-516s Hearings——eand---—-rnvestiartrons-——-—
eontempts Investigationse (1) The departments for the
ﬁurpose of conducting hearings and investigations whichy in

the opinion of the departmenty are necessary and proper for
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the exercise of the powers vested in it by this chaptersy has
the-fortowing-powerss

tt3--Fhe-department shall at all reasonable times have
access tov-Fer-the—pufpose-of-e:cm+ﬂat+onv-and—tﬁe—r+ght—to
copy any evidence of concerping a person being investigated
or proceeded against that relates to any matter under
investiaation or in question ang__;ng__;;gn;__;g_L;gpz__;ugb
avidence. Any-—member--of--the Ihe department may issue

subpoenas requiring the attendance and teétimnny of

witnesses and the production of any evidence that relates to’

any matter under investigation or in question; before the
departmenty or before its duly authorized agent conducting
the investigationas An  agents duly authorized by the
department for those purposess may administer oaths and
affirmationss examine witnessess and receive evidences The
attendance of witnesses and the production of evidence may
be raquired from any nlace in this state at any desianated
place of hearinge

(2} Upon application_of the department #n in emy 2
case of contumacy or refusal to obey a subpoena issued to a
persons B8ny g district court of this states within any the
district where the inquiry is carried on or where & person
quilty of contumacy or refusal to obey is foundy or residess
or transacts businesss upon—eoplicatson—-by--the——department

has jurisdiction to issue to that persony an  order
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requiring him to appear before the departmenty or its duly
authorized agenty and there to produce “evidence if so
orderedy Or there to give testimony regardfng the matter
under invest{gation. Failure to obey the order of the court
may be punished by the court as a contempte

{3) A person may not be excused from attending and
testifying or from producing bookss recordss correspondences
documentss or other evidence in gbedience to the subpoena of
the departmenty on the ground that the testimony or evidence
required of him may tend to incriminate him or subject him
to a penalty or forfeitures An  individual may not be
prosecuted or subjected to a penalty or forfeiture for or on
account of a transactions matters or thing concerning which
he is compelledr to_ testify or _produce evidences after
having ®laimed his privilege against setf——sheriminationy
self-intriminations to-—testify—or-produce—evidencey-except
that-an An individual so testifyinag is not 'exehpt from
prosecution and punishment for perjury committed in
testifyiég.'

Section 17. Section 51-1%tl+ ReCeM. 1947 (X3
renumbered 51-517 and is amended to read as follows:

53—ttty 51-517s HWho—may-enmjoin—vieokations Injunctions
-- damages -- production of evidencee (1} Any persons firmy
private-—-corporation———gr———montcipat—--or---other-——pubtic

corporationy——or——trade-associationy if _injured therebys may
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maintain an action to enjoin a continuance of any a0 act or
aets in violation of seetions-51i-16i-to-5i-108y-inchusivey
t+f-tnjored—therebyy the prohibitions of this chapter and for
the recovery of damagese Ify in such actiony the court shatd
find finds that the defendant is violatina or 'has violated
any of the pfevis+ons-—o$——seet+ons-—5i;i8*—-to-—51—}68v
rnctustve prohibitionsg of this chaptere it shall enjoin the
defendant from a continuance thereof. It sha¥l is not be
necessary that to allege_or_ prove actual’ damaages to the
plaintiff be-siteged-or-proved.

{2} In addition to such injunctive reliefy the
plainti ff +n-seid-sction-shatt-de s entitled to recover
from the defendant three times the amount of the actual
damagesy—+f-anyy sustained;_nluﬁ_;ngj;_ggg;a;;gtngxil__££g§-

{3] 4Amy A defendant in an action'brought under the
provis+ons—of this section may be required to testify under
the provisions—of-the-Eode Mgntana Rules of Civil Procedures
of-—thrs——-statey—tn In addition the books “and records of any
such defendant may be brought into court and introducedv——by
refereneey into evidencet by reference. providedv—howevery
that-no Ng information so obtained may be used against the
defendant as a basis for a misdemeanor prosecution wnder the
provistons——of——sections——5+—48+-—to—-51-188y—inciusrvey—and
S5t—-t+2 this chapter.*

SECFION 18e SECTIONM  51-109s  ReCeM. 1957 15
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RENUMBERED 51-520 AND 15 AMENDED TQ READ AS FOLLOWS:

s1-109 51-520. #ttorney-—-—-—generat Department 1o
ipstitute syuitv-whena Upon the third violation of any of the
provisions of sections-5i—+18i-to-5+-188y——inetustvey 51-505
through_ _51-514 by any corporations +t-shalti-be—the-doty-of
the attorney—genersnd department ¢o 3s5hall institute proper
suits or quo warranto proceedings in &ny 3 court of
competent jurisdiction for the forfeiture of its charters
rightss franchises or privilegessy and powers exercised by
such corporationy and to permanently enjoin it from
transacting business in this statee. If in such action the
court shelt--find finds that sueh the corporation is
violating or has violated any of the provisions of seetions
54-101-to-51-¥08v-inclusivey 51-505_ through S5I-514s it must
shall enjoin seid the corporation from doing business in
this state permanently or for such time as the court shelt
erder grgerses or muwst shall annul the chartery or revoke the
franchise of such corporation.®™

Section 19. Section S1-11Ce RaCaM. 1947, is
renumbered 51-518 and is amended to read as follows:

"53—$30v 5]1-518s Ftieqsi-——contracts-——————-recevery
Recopvery _on_ _jllegal contracts forbiddén. #ny A contracts
express or implieds made by sany a oersony———firm—-or
Eerporat+on in violation of any of 'the provisions of

sections——5i-10t-—to-~51-188y-—inetusivey this _chapter is
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dectared——to-—be an illegal contract and no recovery thereon
shatt+ may be had.”™

Section 20« There is a mnew Re.leMe section rnumbered
51-519 that reads as follows:

51~519« Penaltiese (1} Except as otherwise nrovided in
this sections a persons whether principals agents officers
or directors who violates any of the provisions of this
chapter is gquilty of a misdemeanor for each violation and
upon czonviction thereof shall be fined not less than $100 or
more than $1+000 or imprisoned for 3 term not to exceed 6
monthss or bothe

{(¢) A violation of 51-505 is punishable by
imprisonment in the county jail for a3 period not 1less than
24 hours or more than 1 year or by fine not exceeding
$254030y or bothe

(3) when there is a violation of 51-512+ in addition
to the penalty specified in subsection {1) of this sectione
the coert before which a conviction is had shalls within 190
days after judgment of conviction is nivene forward 2
certifisd copy of the judament +to the denartment of
aariculture and the department shall revoke any license
issued to the person sc cenvictede In such case no new
license may be agranted to the person whose license is
revoked or to anyone either directly or indirectly engaged

with him in such businesss for a period of 1 vear.
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Section 21s Section 8-103.4s ReCeMe 1947y is amended
to read as follows:

"3-103<.4. Approval of carrier agreementse {1} Any
carrier as defined in section B-101{h) which is & bart} to
an agreement between or among two 2% or more carriers
relatsng to ratesy faresy classificationses divisionse
allowancess or charges (including charges between carriers
and compensation paid or received for the use of facilities
and equipment)y or rules pertaining theretos or procedureé
for the joint considerations initiations or establishment
thereofy mays undér such rules as the commission prescribe5§
apply to the public service commission for approval of the
agreement and the commission shall by order apnrove any
agreementy if adpproval thereof is not orohibited by
subsections ({3)+ (4)}+ or (5) of this section. The approval
of th> commission shall be granted only upon such terms and
conditions as the commisséion may prescribe as necessary to
enable it to grant its approval in accordance with this
subsectiona.

{2) Each conferencesy bureaus committees or other
organization established or continued pursuant to any
agreement aporoved by the commission and the provisions of
this sectiony shall maintain such accountss recordss Ffilessy
and memoranda and shall submit to the commission such

reportss 3s may be prescribed by the commissions and 311
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such accountsy Tecordse. filesy and memoranda shall be
subject to inspection by the commission or its duyly
authorized representative.

(3} The commission may not approve under this section
any agreement between a carrier by highway and a carrier by
rail unless it finds that such aqgreement is of the character
described in this section and is limited to matters retating
to the transportation wunder Jjoint vrates or over through
routes.

(4) The commission may not approve under this ‘section
any agreement which it finds is an agreement with respect to
pooling or division of traffice Services or earningse

{5} The commission may not approve under this section
any agreement which establishes a procedure for the
determination of any matter through joint consideration
unless it finds that under the agreement there is accorded
to each party the free and unrestrained riaght to take
independent action either before or after any determination
arrivad at through such procedure.

(6) The commission mays upon complaint or upon its own
initiative without complaints investigate and determine
whether any aareement previously approved by it under this
sectiony or any terms or conditions upon which such approval
was grantedy is not in conformity with this section or

whethz2r any such ¢eem terms or conditions +3 gare not
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necessary for the purpose of conformity with this section.
After such investiacations the commission may by order
terminate or wmodify its approval of such aqreement if it
finds such action necessary to insure conformity with this
sectiony and may modify the terms and conditions vpon which
such approval was granted to the extent it finds necessary
to insure conformity with this section or to the extent it
finds its terms and conditions unrnecessary to insure such
conformitye. The effective date of any order terminating or
modifying approvaly or modifyino terms and conditionsy may
be postponed for such period as the commission determines is
reasonably necessary to aveoid undue hardshipe.

{7) No order may be entered under this section except
after interested parties have been afforded reasonable
opportunity for hearing.

{B) The parties to any aqreement approved by the
commission under this section and other persons ares if the
approval of such aqreement is not prohibited by subsections
t3)s {(4)s or (5) of this sectiony hereby exempted Ffrom
Montana antitrust laws with respect to such aqreements
including section-5t-48% Title 51s: chapter Ss or any other
statutes prohibiting monopoliess price fixings or restraint
of tradee.

{9} Any action of the commission under this section in

approving an agreementy or in denying an application for

—Z8- HB 304
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such approvaly or in terminating or modifying its approval
of an agreementy or in prescribing terms and conditions upon
which its approval is to be grantedy or in modifying such
terms and conditionsy shall be construed as havina effect
solety with reference to the apnticabiltity of subsection
(8)e"

Section 22« Section B2ZA-40lels ReCeMs 1947+ is amended
to read as follows:

"82A-401lals  Functions of department. The department
and its wunits are vresponsible for administering 1aws
pertaining to business requlations includings but not
limited toy 1aws pertaining to: :

{1y Banks banks and banking [(Title 5, chapters 1
through 14}3;

{2} Buv¥ding bhuilding and lcan associations (Title 74
chaptar 1};

(3} €redit gredit unions {Title l4» chapter 1);

{4) €Eonsumer cgonsuymer protection (Titlb 85 chapter

{S) Superviston supervisicn of the milk industry
{Title 27y chapter 4);

{6) Eonsumer consumer loans (Title &7+ chapter 2);

(7y 5Sa¥e sale and marketing of coal {Title 504 chapter
L3

{3) Unfavr uypfair business practices {(Title Sl

~29~ HB 304
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chapter 4 5);

(9} Hegelatiens regylatjop of petroleum products (!itle'
60, chapter 2);

{10) Betail retail installment sales (Title 74, chapter
6) 3

{11} S¢andasd standard weights and measures {Title 90,
chapter 1)

(12) Proprietacy-posi—secondasy Bropyiesary PROPRIETARY
postsecondary f educational institutioms (Title 75, chapter
92)."

Section 23. Section B2a-808, R.C.E. 1947, is asended
to read as follows:

®g2a-~-4084. Board of trade abolished -~ functions
transferred. (1) The bhoard of trade, provided for in +4itle
Title 27, chapter 3, is abolished and its fanctions in adele
Title 51, chapter 3 5, {peresining—teithe—UnfairPraetiees
A0#) are transferred to the departaent of tusiness
regulation. Unless incomsistent with this act, any reference
in the Rew¥ised Codes of Nontapa, 1947, to the Montana state
board of food distributors or the board of trade =means the
departeent of business regulaticn."

Section 24. Section 84-2412, R.C.B. 1987, is amended
to read as follows:

®84-2412, Employment of help — disposal of licesnse

noney., The s+ate department of revenue is hereby authorized

-30~ #B 3C4
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to employ such clerical and field assistapce as say-hoe—found
necessary to carry out and to administer the prowvisioes of
this act. All money collected under the provisions of this
act shall be paid into the state treasury, with five-deiless
435y of the fee collected from each store license scld
credited to an earmarked revenune fund for adsinistration ef

the-Bafair—Practices—Ae+t Title 51, chapter S5, by the

departwent of business regulation and the rest to the credit
of the general fund."

Section 25. Repealer. Sections 51-101, $1-101.1,
51-103, 51-104, 51-105, 51-107, &3-9, 51-112, St-118,
51-118, 51-801, 51-403, 51-a04, 51-8305, 51-a06, 51-807,
51-408, S1-#09, 51410, 51-812, and 51-81&, RB.C.8. 1947, are
repealed.

~End—

-31- EB 304
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HOUSE BILL NO. 304
INTRODUCED BY MENAHAN

BY REQUEST OF THE DEPARYMENT OF BUSINESS REGULATION

A BILL FOR AN ACT ENTITLED: "AN ACT FOR THE RECODIFICATION
AND GENERAL REVISION OF CHAPTERS 1 AND & OF TITLE Sly ReCeMas
1947¢ RELATING TO UNFAER TRADE PRACTICES; AMENDING SECTIDNS
8-103e4y 82A-40Lels BZA-404s AND B84-2412y ReCeM. 1957y TO
STRIKE [NCORRECT REFERENCES TO THE UNFAIR PRACTICES ACY; AND
REPEALING SECTIONS 51—101y 51-10lels 51-103y 51-104+ 51-105
51-107¢ 53-1689y S1-112s 51-11l4s 51-118s 51-401s 51-403
THROUGH 51-410s 51-%12+ AND 51-614y ReCeMe 1947

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HoﬁtANA: .

Section le Section SL-117s ReCeMe 1947¢ is renumperéd
51-5C1 and is amended to read as follows:

w5i—43Fw 51-501e €onstroctron——df——act Purpose. The
legistature declares that the purpose of this aet chapter is
to safequard the public against the creation or perpetuation
of monopolies and to foster and encourage competitiony by
prohibiting unfair and discriminatory practices by which
fair and honest competition is destroyed or prevented. This
act ghapter shall be ¥+teraddy liberally construec s that
its beneficial purposes may be subserved.”

Section 2. There is a3 new ReleMe section numbered
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51-50¢ that reads as follows:

91-502« Definitionse As ysed in this chapters unless
the context indicates otherwises the following definitions
apply:

{1) “Article of commerce® includes but is not limited
to any commoditys products services or output of a service
trades EXCEPT THAT _ANY _PRODUCT QR _SERVICE QF & _PUBLIC
UTILITY _SHALL NOV __BE INCLUDED WIVHINTHE TERM WARTICLE OF
COMMERCE".

(2) *Business™ includes any person: as defined herecine
domestic or foreigns engaged in the productions manufactures
distributions purchases or sale of any articte of commerce
within the state of Montana.

(3} “Cost to retasler”™ means the invoice cost of the
merchandise to the retailer within 30 days prior to the date
of sale or replacement cost of the merchandise to the
retailers whichever is lowery 1less all trade discounts
except customary discounts for cashe plus any excise taxes
imposed ;n such merchandise or the sale thereof other than
excisz taxes collected by the retailers and any cost
incurred for transportation and any other charces not
otherwise included in the invoice cost or the replacement
cost of the merchandise 3as herein set forths to which shall
be added a markup to cover a proportionate part of the cost

of doing businesss which markups in the absence of proof of

-2 HB 304
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a lesser costs shall be 6% of the cost to the retailer as
herein set forth.

(4} *Cost to wholesaler”™ means the invoice cost of the
merchandise to the wholesaler within 30 days prior to the
date of sale or the replacement cost of the merchandise to
the wholesalers whichever is lowers less all trade discounts
except customary discounts for cashsy plus any excise taxes
imposed on the sale thereof prior to the sale at retails and
any cost incurred for transportation and any other charges
not otherwise inciuded in the invoice cost or the
replacement cost of the merchandise as herein set forths to
which shall be added a markup to cover a proportionate part
of the cost of doing businesses which markups in the absence
of proof of a lesser costs shall be 3% of the cost to the
wholesaler as herein set forthe

{5} ™Cost to retailer™ and "cost to wholesaler® as
defined in subsections {3} and {&4) mean bona fide costse and
purchases made by retailers or wholesalers at prices which
cannot be justified by prevailing market conditions within
this state shallt not be wused in determining cost to the
retailer or cost to the wholesaler. Prices at which
purchases of merchandise are made by retailers or
wholesaters cannot be justified by prevailing market
conditions in this state when they are below the lowest

prices at which the manufacturer or producer of such
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merchandise sells to other retailers or wholesalers in this
state.

(6) “Department™ means the department of business
regulation provided for in 8§2A-40].

£7) nperson® includes any natural persons partnership,
firms corporations joint—-stock companys or other association
engaged in business within this state.

(8) ™Replacement cost™ means the costy computed as
specified in subsections (3) and {(4&)+ at which the
merchandise sold could have been bought by the seller at any
time within 30 days prior to the date of sale if bought in
the same quantity as the seller®s last purchase of the same
merchandise.

{9} *“Retailer® includes every person engaged in the
business of making sales at retail within this states but in
the case of a person engaged in the business of making both
sales at retail and sales at wholesales such term shall be
appli=zd only to the retail portion of such businesse.

(10} “Sell™, "sale%, or ¥sold" includes any advertising
or offer to sell or any transfer of merchandise where title
is retained by the seller as security for the payment of the
purchase prices In determining the selling price of
merchandise Dy wholesalers and retailers under this chapters
.al1 fractions of a cent shall be carried to the next full

cente

—fe HB 304



April 1, 1977

STANDING COMMITTEE REPORT
Senate Committee on Business & Industry

That House Bill No. 304 be amended as follows:
1. Amend page 1, section 1, line 22 through 24.
Following: ‘''prevented."
Strike: the last sentence of section 1 in its entirety.
2. Amend page 3, section 2, line 1.
Following: '"retailer"
Insert: '"and is not a maximum markup"
3. Amend page 3, section 2, line 15.
Following: '"wholesaler"
Insert: "and is not a maximum markup"
4. Amend page 3, section 2, line 17 on page 3 through line 2 on page 4.
Following: ''costs,” . .
Strike: the balance of line 17 on page 3 through line 2 on page 4.
5. Amend page 9, section 7, line 4.
Following: Line 3
Strike: Section 7 in its entirety.
6. Amend page 10, section 8, line 5. -

Following: Line 4.
Strike: Section 8 in its entirety.
Renumber: Following sections.

7. Amend page 22, section 17, line 25,
Following: "if injured thereby"
Insert: "or the attorney general,"

8. Amend page 31, line 14.
Following: Line 14

Insert: '"Section 26. Severability. If any part of this act is
invalid, all wvalid parts that are severable from the
invalid part remain in effect. If a part of this act

is invalid in one or more applications, the part remains
in effect in all valid applications that are severable
from the invalid applications."
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HOUSE BILL NGO« 304
INTRODUCED BY MENAHAN

BY REQUEST OF THE DEPARTMENT OF BUSINESS REGULATION

A BILL FOR AN ACT ENTITLED: ®aAN ACT FOR THE RECODIFICATION
AND GENERAL REVISION OF CHAPTERS 1 AND 4 DOF TITLE Sle¢ ReCeMea
1947+ RELATING TO UNFAIR TRADE PRACTICES: AMENDING SECTIONS
8-103e49 B2A—40lels 82A—404v AND 842412y ReCeMa 1947y TO
STRIKE INCORRECT REFERENCES TO THE UNFAIR PRACTICES ACT; AND
REPEALING SECTIONS 51-101ls S51~10lels 51-103+ 51-104+ S51—105,
51-107y 51389y 51-112sy 51-1ll4 51-11?. 51-401s 51-403

THROUGH 51-~410¢ 51~412¢ AND 51—41l4¢ ReCeMe 1947.%

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section l. Section 51-117s RelaMe 1947y is renumvered
51-501 and is amended to read as follows:

"54-33¥» 51-501ls €Eonstruetion——of--met Purpose. The
legislature declares that the purpose of this aet ghapter is
to safeguard the public against the creation or perpetusation
of monopolies and to foster and encourage competitiony by
prohibiting unfair and discriminatory practices by which
fair and honest competition is destroyed or preventeds ¥his
set chopter shatt-be-titeratiy Liherolly construed ao that
+t3-beneficiat-purposes—may-be—subserveds”

Section 2. There is a new ReCeM. section numbered
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51-502 that reads as follows:

$1-502. Definitionse As used in this chapte;: unless
the context indicates otherwises the following definitions
apply:

(1) ™“Article of commerce™ includes but is not limited
to any commoditye productsy services or output of a service
tradea EXCEPT THAT _ANY PRODUCT OR SERVICE OF A PUBLIC
UXILITY. SHALL NOT BE INCLUDED WITHIN THE TERM “ARTICLE OF
LOMHERCE®.

(2} "Business™ includes any persons as defined herein,
domestic or foreigns engaged in the productions manufactures
distributions purchases or sale of any article of coamerce
within the state of Montanae.

(3} "Cost to retailer” means the invoice cost of the
merchandise to the retailer within 30 days prior to the date
of sale or replacement cost of the wmerchandise to the
retailers whichever is lowers 1less all trade discounts
except customary discounts for cashe plus any excise taxes
imposed on such merchandise or the sale thereof other than
excise taxes collected by the retailers and any cost
incurred for transportation and any other charges not
otherwise included in the invoice cost or the replacement
cost of the merchandise as herein set forths to which shall
be added a markup to cover a proportionate part of the cost

of doing businesss which @arkupe in the absence of proof of

—-2- H3 304



10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HE 0304,03

a lesser costs shall be 6% of the cost to the retailer AND
IS NOT A MAXIMUM MARKUP a3s herein set fortha

{4) ™Cost to wholesaler®™ ameans the invoice cost of the
merchandise to the wholesaler within 30 days prior to the
date of sale or the replacement cost of the merchandise to
the wholesalers whichever is lowers less all trade discounts
except customary discounts for cashs plus any excise taxes
imposed on the sale thereof prior to the sale at retaily and
any cost incusred for transportation and any other charges
not otherwise included in the invoice cost or the
replacement cost of the merchandise as herein set forthsy to
which shall be added a markup to cover a proportionate part
of the cost of doing businesss which markups in the absence
of proof of a lesser costy shall be 3% of the cost to the
wholesaler AND IS NOT A MAXIMUM MARKUP as herein set forthe

{5} ™Cost to vretailer® and "cost to wholesaler™ as
defined in subsections (3) and (4) wean bona fide costs, and
purcheses—made—by-retailters—or-wholesaters—at——prices--which
cannot——be—justified-by-prevaitingwerket-conditions-within
this-state—shati-not—be-used—in-—determining-—cost——to——the
reés++ef---or——eost—-to——the-—-he+ese+ef1——Pfieeg——et—4-h+eh
purchases——of ~—merchendise—eare——mode—-by-—-reteiters—-or
whotesaters—-connot~——be——justified-—by——prevaii+ng-—morket
conditions—in—this-stete-when—they——are-——beltow—-the——towese

prices——ot-—which——-the-——manufocturer-—or--producer——of--such

~3- HE 304

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0304703

merchandise-setis—to—other—retailers-or—-whotesstera—in-—this
stote.

{6) ™Department® means the department of business
regulation provided for in B82A-40l.

(7) “Person® includes any natural persone partnershipe
firms corporatioﬁ' joint-stock companys or other associstion
enqgaged in business within this statee.

(8) "Replacement cost™ means the costy computed as
specified in subsections (3) and (4)y at which the
merchandise sold could have been bought by the seller at any
time within 30 days prior to the date of sale if bought in
the same quantity as the seller®s last purchase of the same
merchandise.

19) "Retailer™ includes every person engaged in the
business of making sales at retail within this state, but in
the case of a person engaged in the business of making both
sales at retail and sales at wholesaley such term shall be
applied only to the retail portion of such businesse

(10) “Seli”, "sale™y or "sold™ includes any advertising
or offer to sell or any transfer of merchandise where title
is retained by the seller as security for the payment of the
purchase prices. In determining the selling price of
merchandise by wholesalers and retsilers under this chapter,
all fractions of a cent shall be carried to the next full

centa
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{11) *Sell at retail%, ®sales at retail™y, and %retail
sale* mean any transfer for a valuable considerations made
in the ordinary course of trade or in the usual conduct of
the seller®*s businesss of title to tangible personal
property to the purchaser for consumption or use other than
resale or further processing or manufacturinge

{12) =Sell at wholesale®, %sales at wholesale¥, and
*wholesale sales® include any transfer for a wvaluadle
considerations made in the ordinary course of trade or the
usual conduct of the seller's businessy of title to tangible
personal property to the purchaser for purposes of resale or
further processing or manufacturinge

{13} The teram ™trade discount™ does not = include
advertisings displays or promotional allowances in the
absence of a statement in writing from the grantor that
receipt of such allowance is not conditioned on the
performance of any service or expend;ture of any wmoney for
promotions advertisings or any other purposee

[14) "wholesaler® includes every person engaged in the
business of making sales at wholesale within this states but
in the case of a person engaged in the business of making
both sales at wholesale and sales at retails such term shall
be applied only to the wholesale portion of such businesse

{15) "wholesaler® and "retailer™ shall both be applied

to any business which buys merchandise for resale at retail
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from the manufacturer or producer thereof. and as to such
merchandises the terms ®cost to retailer® and “cost to
wholesaler” as defined in subsections (3) and {4} shall poth
be applieds incliuding the markup requirements.

{16} Any person who sells at retail and who also sells
to other retailers shall wuse the invoice cost to other
retailers in computing his selling price at retail under
subsection (3); and if such person is a manufacturer or
produceres both subsections (3) and (4) shall be used in
computing his selling price at retailes In the absence of
sales to other retailerse the manufacturer®s or producer's
invoice cost to wholesalers shall be used in computing the
manufacturer®s or prooucer®s selling price at retail as
provided in subsections (3) and (4).

{17) When one or more items of merchandise are
furnished or sold in combination with or on condition of the
purchase of one or more other items or are so advertiseds
all items shall be incliuded in determining cost under
subsections {3) or {4#}; and if any of the items included
therein are separately priceds such separate price shall be
subject to the requirements of this chapter.

Section 3« Section 51-102y ReCeMe 1947+ is renumpered
51-503 and is amended to read as follows:

"S5i-to2s 21=-503a. Persons deemed responsible. Any

person whoe either as directors officers or agent of any
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firm or corporation or as agent of any person: violtating-the
provisions——of-—this——acty assists or aidss directly or
indirectlys in sueh a violation of this chapter shelH—be js
responsible therefor equally with the persony firas or
corporation for whom or which he actse

in-the-prosecution—of-any-person-as——officerv——director
or—agenty——it——shail-——be-sofficient-to—atiege-and—prove-the
uniawfui-intent—of—the-personv—firmv—or—ceorporation—for—whon
or—whieh—he—-actss™

Section 4 There is a new ReleMs section nuabered
51-504 that reads as follows:

51-504. Proof of intente In an injunction proceeding
or in the prosecution of a person acting as an officers
directors or agemty it is sufficient to allege and prove the
unlawful intent of the persons firme or corporation for whom
or which he acts.

Section S« There is a new ReCeMe section numbered
51-505 that reads as follows:

51-505« Unlawful restraint of trade. It is wunlawful
for a persen or a group of personsy directly or indirectlys:

{1) to enter an agreement for the purpose of fixing
the price or regulating the production of an article of
commerce;

(2) for the purpose of creating or carrying out any

restriction in trades to:
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{a) limit production;

(b) increase or reduce the price of merchandise or
comnodities;

{c) prevent competition in the distribution or sale of
merchandise or commodities;

{d) fix a standard or figqure whereby the price of an
article of commerce intended for sales usey or consumption
wil)l be in any way controlled;

(e} agree to add to a bid for any contract an amount.
fixed by percentage or otherwises for the purpose of making
a refund or ;haring costs of bidding with any other bidder;

{(f) return a part of any amount added to a bid by
collusive agreement among bidders to any person;

{Gg) create a monopoly in the manufactures salee or
transportation of an article of commerce;

(h) enter into an agreement which binds any person not
to wmanufactures selly or transport an article of commerce
below a common standard or figure or which keeps such
article or transportation at a fixed or graduated figure or
by which the price of such article is settled so as to
preclude unrestricted competitione

Section 6« Section 51-402¢ RaleMe 1947y is renumnered
51-506 and is amended to read as follows:

wS54-4082y 51-506, Eertain—agreenents—cetween—taborers

Laboy exceptede. The provisions of this——sct 21-505 do not

~8— HZ 304
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apply to any arrengements arcangesente agreements or
cosbination between laborersy made with the object of
lessening the number of hours of labor or increasing wages.™
Seetion—Fwv——Fhere-——is-—a——new-—Rztvvr——3cction-nusbered
53-567-that—reads-as—fellowss
53~58Fv——tnfair-—competition—in——satesv———¢t——ft———is
unteowful——for——any—-businessv—with-the-intent-to-destroy-the
competition—of-any-retsiter—or—whotesaler-ar—to—prevent——the
competition——of-eny-person-who—intenda—or-attempts—to-hecome
a—-retairter-or-whotesatery-to-diseriminate—between—different
}eeaiities——in——th+s—state—by-se+%ing—or-furnishfng—ertic*es
of—commerce—at—a-tower-rote—inone-teecsiity—then—in—enocthery
after—making-altiowance—for-the—differencer—+f-—anyy——in-—the
gredey—quetityy-—quentityvy—end-actusi-cost—of-transpertationy
{2y--Evidence~—eof-——any——ssite—ot——a--tower-—rote—in-one
teeatity—than—in-sncther-sheli-se—primo—fecie——evidence——of
intent——to—-—destroy-—the--conpetition——of—any-—vetailer-—-or
whelesnler—or—intent——te—prevent—the -competition—of-—eny
person-—-who——intends--er—attenpts-—to—bpbecone-a-retaiter—or
whoteseters
£33 ~Fhis-section-does—-not—-appty-to—any—sote—made—+n—an
endeavory-nade—in-good—feaithy—to-meet-the—tegat-prices—of--a
competitor--seltting-the—same—article—in-the—seme—tocaltity-or
trade-areas

+4)——Fhe-—inhidition—eagainst——tocality-—diserimination
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ine+§des——-enf—--sehene———ef——-speeiai-—rebotesv--ee**atefa%
eontraetsv-—of--eny-—deviee-—of——any—-natnre—-uher?by———snch
diserimination——isy——in—substonce——or——facty—-effected—in
viotation—of-the-apirit—and-intent-of-this—sections
Section—8s—Fhere-—irs—a-—new—fstviv-—3cction——nuabered
5i-506—that—reads-as—foitowsr
51—-586v-—Unfoir—coampetition—in—purchasingy——{ir-4Any
business—whichv-for—the-purpese—of-eresting—a—monopoty——eor
destroying—the-businessr—of-o-reguioriy-establtished—retoiter
or—whotessater-or-preventing—the—competition——of—-ony——persen
whe——-—¢ntends———to—-——become——a—-—retatter——eor—wholesalery
d¥scriminates—between—different—persons——or—-docalities——of
thia-stete—by-purchasing—anyorticle—of-conmerce—at—a—higher
rate——or-price—in—one—tocal ity-than—in-mmothery-after-acking
atiowonce—for—the-differencer—if-anyr—in—the grodey—quatityy
quantityv-end-aetuoi-costof—transportationy——ira——guitty——of
unfair-diserimirnationy—witieh-+s—prohibited-and-mniewfols
t23-—Evidence-thet—any-—person—has-peaid-e—higher—rate-or
price——for—any-—articlte-of—comneree—in—one—tocatity—-than—in
snothery-after—paking-due—aliowance—for-the—differencevr——+f
anyy——in——the——gradey——quatityr-gquentityr—and-actuoat—cost—of
transportationy-re-primo—facie—evidence—of—a——violation-—of
this—-seections——
+3¥——Fhe——payment——of-—a——higher——rate——or-price—in—one

Yoeattty——than——in——aneothery—after-—making——the——altownnces
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provided——abover—is-not—wnfair-diser+minaetiony-provided-such
higher—rete—or—-price—is—paid-—for—the-purpose-of-meeting-—the
rete——or-—prite——set——by-a-competitor—in-that-tocativys——Fhe
burden—of-proof—of—such—fact—is-opon—the-persen—charged-with
unfair-diserininations

Section T« There is a new Rele.M. section numbered
51-509 that reads as follows:

51-509. Unfair salese (1) The practice of selling
certain articles of commerce below cost in order to attract
patronage is generally a form of deceptive advertising and
an unfair method of competition in commerce. Such practices
cause commercial dislocationss mislead the consumers work
back against the farmers directly burden and obstruct
commerces and divert business from dealers who maintain a
fair price policye Bankruptcies among merchants who fail
because of the competition of those who use such methods
result in unemployments disruption of leasess and nonpayment
of taxes and locanss and comntribute to an inevitable train of
undesirable consequencesy including economic depressione.

{2) Any sale of any article of commerces either by a
retailer or wholesalers at less than cost as defined in this
chapters with the intent or effect of inducing the purchase
of other merchandise aor of unfairly diverting trade from a
competitore imp2irs and prevents fair competitions injures

public welfares is wunfair competitions and is contrary to
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public policy and the policy of this section. Such sales are
prohibiteds Evidence of any sale of any article of commerce
by any retailer or wholesaler at less than cost as defined
in this chapter is prima facie evidence of intent or effect
to induce the purchase of other merchandise or to unfairly
divert trade froi a competitor or to otherwise injure a
competitor.

{3} The provisions of this section shall not apply to
sales at retail or sales at wholesale where:

ta) werchandise is sold in @ bona fide clearance sale;

ib} pe}ishable merchandise sust be promptly sold in
order to forestall loss;

{c) merchandise is iaperfect or damaged or is being
discontinued;

{d} merchandise is sold upon a final liquidation of
any business;

(e} merchandise is sold for charitable purposes or to
relief agencies;

(f} wmerchandise is sold on contract to departments of
the government or governmental institutions;

{(9) the price of merchandise is set in good faith to
wmeet an exisiing price of a competitor and is based on
evidence in the possession of the seller in the fora of an
advertisements proof of sales or receipted merchandise;

{h} merchandise is sold by any officer acting under
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the order or direction of any courte

(4) No person nay clainm the exemptions unaer
subsections {3)(a) through (3){d} if he limits or otherwise
restricts the quantity of such wmerchandise that can be
purchased by any buyer or if he fails to conspicucusly
disclose the reason for such sale in all advertisements
relating thereto and on a label or tag on such werchandise
or on a placard where the merchandise is displayed for sale.

Section B. Section 51-106s ReCeMe 1947y is renumbered
51-510 and is amended to read as follows:

“5¢-4@6w 51-510s Fair price for agrjcultural productsy
how—-detersineds (1) The following method shall be used in
determining fair prices for agricultural products 'sold on
local marketsy in a trade areas districty or city in which
tne major portion of an agricultural coemmodity or product is
produced within or adjacent to the trade areas citys or
Jistrict:

{2} 4Yhen seventy-five—-pereent—175%}) of Lhe producers
of an agricultural product or commodity marketing those
products or commodities within a trade areas districry or
city determine what is a fair price based upon competitive
and other factors for their product or commoditys it shall
be considered the fair price for that product or commodity
under the terms of this aet chaptere.

(b} Those producers through their agents shall file
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nith>the department the fair price and request a hearing for
the establishment of fair prices o for ‘ jobbersse
wholesalerss retailerss and consumers of the agricultural
products or commodities. #ny An organization represesting
consumers may not be denied representation at the meeting
hearinge

(2) After the establishmenmt of a schedule of fair
prices for the agricultural products or commoditiess it is a
violation of this weet chapter for a producers jobbers
wholesalers or retailer to sell or buy an agriculturatl
commodity or product below the price established by the
department. Fhet Sych action is punishable under the terms
provided in this set ghapter.™

Section 9« Section 51108y ReCeMa 1947+ is renumdered
51-511 and is amended to read as follows:

“53-3¥88w S1-511le Rebates forbiddenesco—operstives. (1)
The secret payment or allowance of rebatess refundse
commissionsy or unearned discountss whether in the form of
money or otherwisey or secretly extending to certain
purchisers special services or privileges not extended to
all purchasers purchasing upon like terms and conditionss to
the injury of a competiter and where phen such payment or
allowance tends to destroy competitions is an unfair trade
practice and any persony—firmy-partnershipr-corperationv—or

asseciation resorting to such trade practice shali—be-deemed
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quitty—of-e-aisdencanor-and-on—conviction—therecf-——shedi—-be
is subject to the penalties set out in section—5i-1id
51=319.

121 Providedy—howevervy—that Homeyers nothing in this
act-—-shaii-——-prevent section. prevents a ceo-operative
conperative associations organized and operating on a true
eo—opereative cooperative basiss from returning to the
memberss producersa or consumers the whole or any part of
the net earnings or surplus resulting from its trading
operationse in proportion to their purchases or sales froms
tos or through the association.”

Section 10. Section 51-411y RaCalMe 1947, is
renusbesred 51-512 and is amended to read as follows:

"5i—41tiw 51l-S1l2e Pooling n—purchasey-sate—or—-handiing
of grain by-werehousemen grohibiteds (1] It shedd——be |5
unlawful for any personv—firmvr—or-corporation engaged in the
buyings sellinge or handling of grain in any public local
warehouse in this statey os for the local agent in charge of
such warehousey or any other agent of the persony——firmey——or
eorporation operating the sawev to enter into eny a
contracts agreements combinationy or understandiqg with any
other personvy-firmvy—or—corperatieny owning or operatinyg any
other public local warehouse at any railway stationy or with
its agent or—agentsy whereby:

{a) the amount of grain to be received or handled by
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seaid the warehouses at such station er—stetions—shodd is to
be equalized or pooled between se+d the warehousesyi or
whereby

{b) the profits or earnings derived from seid the
warehouses shet¥ are to be dividedyg or pooledys or
apportioned in an} mannervi or whereby

ic) the price to be paid for any kind of grainy at
such stationy she¥d js to be fixed or in any wmanner
affectedds and-each

{2} . _Each day of the continuance of any such agreements
contract, o} understanding shell-constitote constitutes a
separate offense."

Section lle Section 51—413y ReCobe 1947 is
renumsbered 51-513 and is amended to read as fFollows:

"St-4%3w 5}-513e Destruction of food in—restraint—of
trade. It shatd-be js unlawful for any persony—Firmy—-or
eorporetion to destroyy or to withhold from sale for a
period of time which makes it necessary to destroys in
restraint of trades any fishe fowls animals vegetables or
other stuffs products products or sortéedes artjcies which
are js customary foody or which-ere proper foed for bhuman
beingsy and are js in fit sanitary condition to be wused as
suche™

Section 12« Section 51-116e ReCoMs 1947y is

renumbered 51-514 and is amended to read as follows:
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"53-tt6w S51l-5)4e Alteration of invoices untawfol
arohibited. It is unlawful for a persony-partnershipy—firmy
corporationy-joint—steck—conpenyy-or—other——associationy-—as
deféned—in—section—-51-1683y to changes alters substitute, or
falsify an invoice where jif the practice tends to injure a
competitory er—to destroy competitions or ¢o mislead a court
or the department of-business—requiation. Fhot Such practice
is an unfair trade practice and a personv—firmv-portnershipy
corporationy—or-asssociotion resorting to that trade practice
is guilty of a misdemeanor and is subject to the penalties
provided in seection-5i-iti2 51-3i9."

Section 13. Section 51-i13s R-é-ﬂ- 1947y is
renumbered 51-515 and is amended to read as follows:

“5i-k33e 51-515. Eeportment———-sdministration—of-act
by-~——-intervention-———-orders———review——-appesis———process
——-finatity-of-order Enforcement Dby  departpent. (1) The
department shall preveant a persony-éifnr—of—eorpefetion from
violating any of the provisions of this chaptere

{2) Upon receiving notice that a persony—Firm-or
eorporation is violating orf has viclated any of the
provisions of this chapters the department shall immediately
not+fy direct the person giving that the notice either to
appear before the director of the department or to make a
written reply to show probable cause of theat @ violation.

If probable cause is showns the department must-then shgall:
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" {3} make its own investigation; end

ib}l within séxty—t60}) days of the finding of probable
cause aust make a written report of its investigationi and
mast

{cl wail a copy of its findings to the person
initially giving notice of a violation.

{3} {al Ify after an investigation the department has
reason to believe that the persony—firmy-or—corporetion has
been or is engaging in any course of conduct or doing any
act in violation of this chapter and if it appears to the
department that a proceeding by it would be to jn the
interest of the publics it shall issue and serve upon the
persony——firn—-or--cerporation a complaint stating +ts the
charges #n—that--respecty and containing a notice of a
hearing wupon—a-day-snd at a place therern—fixed a0d upon a
day not less than fi+ve—{5}) days after the service of the
complaint.

Lh) A complaint may be amended by the department in
its discretion at any time five—{5) days prior to the
issuance of an order based on it.

i€} The persony—firwmeor-corporation 50 complained of
against may appear at the place and time so fixed and show
cause why an order should not be entered by the department
requiring thet such persony—firrey—or—-corporation to stop the

violation of the law charged in the complaint.
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id) Any personv—firm——or—--corporetion may make
applicationr and upon good cause shown may be allowed by the
department to intervene and appear in the proceeding by
counsel or in persone.

{el The testimony in the proceeding shall be reduced
to writing and filed in-the-office—of yith the departmente

1f}l If upon the hearing the department believes that
the act or conduct in question is prohibited by this
chapters it shall make o—vrepore findings of fact in writing
in-which—+t—sheti-stete—its-findings—as——to--the--feets and
shel? issue and cause to be served on thet ihe persony—firme
or—-corporetion charged an order requiring that such persony
firmy-or—corporation to stop the acts or conducte.

19) Until a transcript of the record in the bhearing
nas been filed in a district courty as—hereinasfter—praovidedsy
the department ®may at any timses upon the notice and in the
mapner as it considers propers modify or set asides in
whole or in parts any 24 report or any an order made or
issued by it under this sectione

{4) A court reviewing an order of the department may
issue such writs as are ancillary to its jurisdiction or are
necessary in its judgment to prevent injury to the public or
to competitors pending the suite

{5) To the extent that the order of the department is

affirmedy the court shall thereupon issue its own order
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commanding obedisnce to the terms of the order of the
departwmente

(&) Proceedings +n—eche—district——court upder this
section shall be given precedence over other civil cases
pending theredny in the district cgurt and shall be in every
way expedited.

{7) A persony-firmy—or——corporation who violates an
order of the department <+to-cesse-and-—desirat—after—it-has
become-finalv—und while the order is in effect shall forfeit
and pay to this state a penalty of not more--then--one
thousand——dotlars——t$1»660) less than $50 or more than $500
for the first offepse and noit less than $200 or more thae
$1000 for the secopd and each subsequent offenses fer—eech
viotarviony which sheli—eseeruve——to——this—atate—and may be
recovered in a civil action brought by this—stete the
departaent.

{8} The remedies and method of enforcement of this
ehopter--provided——for—in-this section are concurrent and in
addition to the other remedies provided in this chapter.”™

Section l4. sSection 51-115, ReCaMa 1947y is
renumbered 51-516 and is amended to read as follows:

"53-115w 51-516s Hesrings-——end--—itnvestigations————
econtempts Investigationss (1) The departmenty for the
purpose of conducting hearings and investigations whichy in

the opinion of the departmenty are necessary and proper for
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the exercise of the powers vested in it by this chapters has
the-foltowing-powerse

+3y-—Fhe——department shall at all reasonable times have
access tov-for-the-purpeose-of-examinationy—-and-the—rignt-—to
eopy any evidence of concerning a person being investigated
or proceeded against that relates to any matter under
investigation or in question apd .the right to copy such
gvidencg. Any-—member——of-—the Ihe department wmay issue
subpoenas requiring the attendance and testimony of
witnesses and the production of any evidence that relates to
any matter under investigation or in questiony before the
departmenty or before its duly authorized agent conducting
the investigation. An agents duly authorized by the
department for those purposes, may administer oa2ths and
affirmationse examine witnessess and receive evidences The
attendance of witnesses ano the procduction of evidence may
be reyuired from any place in this state at any designated
place of hearinge

(2} Upon application of the department ¥n in eny a
case of contumacy or refusal to obey a subpoena issued to a
persony oany g district court of this states within any the
district where the inquiry is carried on or where a person
quilty of contumacy or refusal to obey is founds eor resides,
or transacts businessy upon—applicetron—by-the—department

has jurisdiction to issue to that persony an arder
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requi}ing him to appear before the departmenty or its duly
authorized agenty and there to produce evidenée if so
orderedy or there to Jive testimony regarding the matter
under investigation. Failure to obey the order of the court
may be punished by the court as a contempta

(3) A person may not be excused from attending and
testifying or from producing bookss recordsy correspondences
documentsy or other evidence in obedience to the subpoena of
the departmenty on the ground that the testimony or evidence
required of bhim aay tend to incriminate him or subject him
to a penalty or forfeitures An  individual wmay not be
prosecuted or subjected to a penalty or forfeiture for or on
account of a transactions matters or thing concerning which
he is compeliedy to_ _testify or produce evidences after
having claimed his privilege against self-incriminationy
self-jpcripipations to-testify—or—produce——evidencer——except
thet-—en An individual so testifying is not exempt from
prosecution and punishment for per jury committed in
testifyinge"

Section 15« Section 51-1lle ReCoMae 1947y is
renumbered 51-517 and is amended to read as follows:

“53—3its 51-517. Hho—may-enjein-viotetiens lnjuncrions
-—- damages —- production of evidences (1) Any personsy Firmy
privete—-corporatiron——or—-—municipat-——or-—-other——--pubiic

eorperationy—or—trade—aasoctetiony if _injured itherebys OR
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INE  ATTORNMEY  GENERALe may maintain an action to enjoin a
continuance of any an act or-saets in violation of sections
51-318%-——to——5i-188v——inctusivey——if-—injured-—therebyy the
prohibitions of this chapter and for the recovery of
damagess Ify in such actionvy the court shel¥—find figds that
the defendant is violating or has vioclated any of the
provisions——eof--seetions———5i-161———to——-5i-188v——inelusive
prohibitiops of this chapters it shall enjoin the defendant
from a continuance thereof. It shald is not be necessary
thet Lo _allege or prove actual damages to the plaintiff be
atieged-or-proved.

12) In addition to such injunctive relief, the
plaintiff in——smid-—oaction——sholi-be ji5 entitled to recover
from the defendant three times the amount of ¢the actual
damagesy——+f-anyy sustaineds plus Costs and attorneys® feese.

{31 any A defendant in an action brought under +¢he
provisitons—of this section aay be required to testify under
the previsions—eof—the—€ode Hontana Rules of Livil Procedureg
of-this-atatey—in Ig addition the books and records of any
such defendant may be brought into court and introducedv—by
referencer into evidencet hy references providedy——howevery
thet-—noe No information so obtained say be used against the
defendant as & basis for a misdemeanor prosecution under the
provisiens—of—sections—5i-16t—to-—5t-188y——inctusiver—and

5+-+*2 this chapter.®
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SECTION 16e SECTEION  51-109s  BeCeMe 1947, I3
RENUMBERED 51-520 AND 1S AMENDED YO READ AS FOLLOWS:

"53-+09 51-320e Atterney——-—genersal Depariment Lo
institute syitv-when. Upon the third violation of any of the
provisions of seetions~—5i—i6it-to—51-188v—inciusivey 51-505
through $1-%14 Df any corporations +t—sheli-pbe—the-——duty-—of
the attorney——gensred} department to shall institute proper
suits or quo warfanto proceedings in eay a court of
competent jurisdiction for the forfeiture of its chartery
rightss franchises or privilegesy and powers exercised by
such corpdrationv and to permanentiy enjoin it froa
transacting business in this state. If in such action the
court sheti--fnd finds that swveh the corporation is
violating or has violated any of the provisions of sectiena
5i-38+——to-5i—188vy—inciusivey 51-505 througn 51-S1l%: it muse
shall enjoin sa+d the corporation from doing business in
this state permanently or for such time as the court sheit
order grderss or must shall annul the chartery or revoke the
franchise of such corporationa.®

Section 17T« Section 51-110, Rel oM. 1947, is

renumbered 51-518 and is amended to read as follows:

"53—+38w 51-513s *#3iegoi-——contracts—— -recovery
Recoyery on jllegal coptracts forbidden. #ny A contracts
express or imptieds made by =any a persony—férm-or

corporatvon in violation of any of the provisions of
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sections—~5t—18t-—to——5i—1+08v——inctusiver 1this chapter is
dectared-to—de an illegal contract and no recovery thereon
shatt may be had."™

Section 18. There is a new Rel.Ms section numbered
51-519 that reads as follows:

51-519s Penalties. (1) Except as otherwise provided in
this sections a persons whether principaly agents officer,
or directory, who violates any of the provisions of this
chapter is guilty of a misdemeanor for each violation and
upon conviction thereof shall be fined not less than $10C or
more than 3$1+000 or imprisoned for a t?r- not to exceed &
monthss or bothe

{2}y & violation of 51-505 is punishable by
imprisonment in the county jail for a period not less than
24 hours or more than 1 year or by fine not exceeding
$25,0009 of bothe

{3) when there is a wiolation of 51-512s in addition
to the penalty spacified in subsection {1} of this section,
the court before which a conviction is had shally within 10
days after judgment of conviction is givens forward a
certified copy of the judgment to the department of
agriculture and the department shall revoke any license
issued to the person so convictede In such case no new
license wmay be granted to the person wnose license is

revoked or to anyone either directly or indirectly engaged
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with him in such businesss for a period of 1 yeare

Section 19. Section 8-103.4s ReCeM. 1947, is amended
to read as follows:

'8—103.4- Approval of carrier agreements. (1) Any
carrier as defined in section 8-101{h)} which is a party to
an agreement between or among two +2y or more carriers
relating to ratesy faress classificationsy divisionss
alloxanceses of <charges (including charges between carriers
and compensation paid or received for the use of facilities
and equipment)y or rules pertaining theretoy or procedures
for the joint considerations initiation: or establishsent
thereofy mays under such rules as the commission prescribes,
apply to the public service commission for approval of the
agreement and the commission shall by order approve any
agreementy if approval thereof is not prohibited by
subsections (3)s {(4)es or {5) of this section. The approval
of the commission shall be granted only upon such terms and
conditions as the commission may prescribe as necessary to
enable it to grant its approval in accordance with this
subsectione

(2) Each conferencey bureauy committeesy or other
organization established or continued pursuant to any
agreement approved by the commission and the provisions of
this sectiony shall maintain sucn accountss records: filess

and memoranda and shall submit to the commission such
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reportss as may be prescribed by the commissions and all
such accountsy recordsy filesy and memoranda shall be
subject to inspection by the commission or its duly
authorized representative.

({3) The commission may not approve under this section
any agreement between a carrier by highway and a carrier by
rail unless it finds that such ajreement is of the character
described in this section and is limited to matters relating
to the transportation under joint rates or over through
routese

(#) The commission may not approve under this section
any agreement which it finds is an agreement with respect to
pooling or division of trafficey servicer or earnings.

{5) The commission may not approwe under this section
any agreement which establishes a procedure for the
determination of any matter through joint consideration
unless it finds that under the agreement there is accorded
to each party the free and unrestrained right to take
independent action either before or after any determination
arrived at through such procedure.

{6) The commission mays upon complaint or upon its own
initiative without complainte investigate an& determine
whether any ayreement previously approved by it under this
sectiony or any terms or coaditions upon which such approval

was granteds is not in conformity wWwith this section or
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whether any such ¢erm tergs or conditions +s are not
necessary for the purpose of conformity with this sectione
After such investigations the commission may by order
terminate or modify its approval of such agreement if it
finds such action necessary to insure conformity with this
sectiony and may modify the terms and conditions upon which
such approval was granted to the extent it finds necessary
to insure conformity with this section or to the extent it
finds its terms and conditions unnecessary to insure such
conforaity. The effective date of any order terminating or
modifying Spprovalv or modifying terms and conditionsy may
be postpdned for such period as the commission determines is
reasonably necessary to avoid undue hardshipe

{7} No order may be entered under this section except
after interested parties have been afforded reasonable
opportunity for hearinge

{8} The parties to any agreement approved by the
commission wunder this section and other persons aresy if the
approval of such agreement is not prohibited by subsections
{3)y (4)y or {5} of this sectione hereby exempted from
Montana antitrust laws with respect to such agreement,
inctuding eseetion——5t—4#8+ Title 5l chapter 54 or any cther
statutes prohibiting monopoliess price fixings or restraint
of trades

(9) Any action of the commission under this section in
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approving an agreementy or in denying an application for
such approvaly or in terminating or modifying its approval
of an agreementy or in prescribing terms and conditions upon
which its approval is to be grantedy or in modifying such
terms and conditionsy shall be construed as having effect
solely with reference to the applicability of subsection
(B)e™

Section 20 Section §2A~40lals ReCeMe 1947+ is amended
to read as follows:

®82A-40lels Functions of department. The department
and its units are responsible for administering laws
pertaining to business regulations includingy but not
limited tor laws pertaining to:

{1} Panks bhanks and panking (Title 5+ chapters 1
through 14)3

(2) Buirdding buildipg and loan associations (Title 7,
chapter 1);

{3) €Eredit gredit unions (Title 14y chapter 1);

(4) €onsumer gconsupey protection (Title 85s chapter

(5) Supervision supervision of the milk industry
{Title 27Te chapter %);

{6) CEonsomer copnsumer loans (Title 47y chapter 2);

{1) 5Sate s5ale and marketing of cocal (Title S50 chapter

6)3
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{8) unfedr unfair business practices (Title 51
chapter + 5);

(9) FRegulation regulatipn of petroleus products (Title
60s chapter 2});

(10) Reteid retajl installment sales (Title 74+ chapter
6};

{11} Standard standord weights and measures {(Title 90,
chapter 1};

(12) Proprietary-post—seeondery Eroprietary PROPRIZTARY
postsecondary educational institutions (Title 7Sy chapter
G2) "

Section 21« Section B2A—404» ReleM. 1947y is amended
to read as follows:

"82A~-404« Board of trade abolished -- functions
transferrede (1) The board of trades provided for in té#tie
litle 27+ chapter 3y is abolished and its functions in title
Jitle 51s chapter 1 5: tperteining—te-the-vnfoir-Practices
ket are transferred to the department of business
regulations. Unless inconsistent with this acty any reference
in the Revised Codes of Montanas 1947y to the Montana state
board of food distributors or the board of trade means the
department of business regulation.™

Section 22« Section 84-2412y ReCeMe 1947, is amended
to read as follows:

"34-2412. Employment of help —— disposal of license
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money. The state department of revenue is hereby authorized
to employ such clerical and field assistance as may-te—found
necessary to carry out and to administer the provisions of
this acts A1l money collected under the provisions of this
act shall be paid into the state treasurye with five—dotiors
135+ of the fee collected from each store license sold
credited to an earmarked revenue fund for administration of
the-Unfair—Practices—act Title 5ls chapter S5 by the
departwent of business regulation and the rest to the credit
of the general funde”

Section 23. Repealer. Sections 51-101e¢ 51-101lels
51-103s 51-10%4s 51-105s 51-107y 52~389%y 51-112¢ 5)-1l4
51-118s S1-401y 51-403s 51—404¢ 51-405¢ 51-406+ 51-%07y
51-408y 51—40%¢ S1-410s 51-%4124 and S1-4léy ReCelMe 1947y are
repealeds

SECTION 24 SEVERABILITY. IF ANY PART OF THYS ACT IS
INVALIDs ALL VALID PARTS THAY ARE SEVERABLE FROM THE INWALID
PART _REMAIN N EFFECTs IF A PARY OF THIS ACT IS INVALID IN
ONE OR MORE APPLICATIONSs THE PARY REMAINS IN EFFECT IN ALL
YALID APPLICATIONS TdAY ARE_SEVERABLE FROM THe INVALID
APPLICATIUNG e

-End~
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