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ISTRODUCED BY

W

MINIM U PRISON SENTENCES FOR CERTAIN YIOLENT AND
DRUG~RELATED CRIMES AND FOR ANY CRIME COCMNMITTED SITH A
DANGEROUS WEAPON WITHOUT THE OPTION OF DEFERRED IMPOSITION
OR SUSPENSION OF BXECUTION OF THE SENTENCE; TO PROVIDE ¥FOR
LINITED EICEPTIORS TO NANDATORY SENTENCES AND RESTRICTIONS
OK DEFPERRED IMPOSITION AND SUSPENDED EXBCUTION OF SENTENRCE;
AND TO BEQUIRE A HEARING TO DETERMINE THE APPLICABILITY OF
THE EXCEPTIONS; AMENDING SECTIONS 54-132, S&4-133, 54-133.1,
9Yy-5-102, 94-5-103, 94-5-202, 94-5-302, 94-5-303, S4-5-401,

94-5-503, 95-1507, and 95-2206, R.C.H. 1947.7"

S3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MOBTANA:

Section 1. Section 58-132, 3.C.M. 1947, is amended to
read as follows:

"54-132. Criwinal sale of dangerous drugs. Hak{1} A
person commits the offense of a criwminal sale of dangerous
drugs if he sells, barters, exchanges, gives away, or offers
to sell, barter, exchange, or give away, manufactures,
prepares, cultivates, compounds, Or processes any dangerous
drug as defined in this act.

{21 _A__person_convicted of criminal sale of an opiate,

INTRODUCED BILL

S Gprs s

A BILL FOR AN ACT ENTITLED: ™AN ACT TO REQUIEE MANDATORY i%]ajk

-

=

[ B ]

10
1
12
13
14
15
16
17
18
19
20
21
22
23
28
25

LCc 0398/01

as_defined im 54-301(18}, shall be imprisoned in the _state

prison _for a term of pot less thap 2 years or _more than

life, except as provided in {[section 14 of this actl.

+BF(31 A person convicted of criminal sale of

dangerous drugs pot othegrwise provided for in subgection {2}

shall be imprisoned in the state prison for a tersm of not
less than eme—{1) year ®eF or more than life,

+4ey(4) Practitioners and agents under their
supervision acting in the course of a professional practice
are exempt froam this section.®

Section 2. Section 54-133, R.C.M. 1947, is amended to
read as follows:

"54-133., Crieinal possession of dangercus drugs.
4a)3{1] A person coamits the offense of criminal possession
of dangerous drugs if he possesses any dangerous drug as
defined in this act.

4b){2} Any person coanvicted of a crimimal possession
of =marihuana or its derivatives in an amounty the aggregate
veigh£ of which does not exceed einty—460y grams of
sarihvanay or ese—{1} gram of hashishy shall, for the first
offense, be guilty of a misdemeanor and is punishable by a

fine not to exceed

$1,000% or by
imprisonment in the county jail not to exceed eme—f1 yeary
or by both such fine and imprisonment. A person convicted of

a secondy or subsequenty offense under this subsection is

-2 HB 2L/
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punishable by a fine not to exceed ede—thousand—doliass
4%$1,000) or by imprisonment in the county jail not to exceed
epe-—f1) year or in the state prison not to exceed #hree—(3}
years or by both sech fine and isprisonment.

{3} A persop copvicted of criminal poésession of _an

opiate, as_defined in 54-301(16), shall be imprisoned _im the

state prisom for a_ term of mot less than 2 years or_ more

than 5 yvears, except as provided _in [section 14 of this

act].

$e)-(4) A person convicted of crisinal possession of

dangerous drugs not othervise provided for in subsection b}
{2) or_(3} shall be imprisoned by iaprisonment in the state
prison not to exceed £iwe—{5)} yvears.

483-(5) & person of the age of twemt¥y—eme—(21) years or
undery convicted of a first violation under this section
shall be presumed to be entitled to a deferred iaposition of
sentesce. Jurisdictiom under this section shall be
exclusively in tke district court."™

Section 3, Section 58-133.,%, R.C.M. 1947, is amended
to read as follows:

"54-133,1. Criainal possession with intent to sell.
(1) A person comsits the offense of criminal possession with
intent to sell if he possesses with intent to sell any
dangerous drug as defined in seetiew 54-301. No person

coamits the offense of crimiral possession with inteat to
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sell marijuvana unless he possesses one kilogram or more.

{2) __A_person convicted of criminmal possession of _an

opiate, as defined in 54-301{18) , with intent to sell shall

be_imprisoned_jin the state prisop_for a__ters of _not _less

thap 2 years or_more than 20 years, except_as _provided_ in

[section_ 14 of this act].

+42){3} 1 person convicted of criminal possession with

inteat to sell pot othervise provided for in_subsection_[2)

shall be imprisoned in the state prison for a term of not
nore than &wenty—£20) yvears.

449 [8) Practitioners and agents ander their
supervis}on acting in the course of a professional practice
as defined by see4iem 54-301 are exempt from this secticn.”

Section O, Section 94-5-102, BR.C.N. 1947, is amended
to read as follows:

®"94..5-102, Deliberate homicide, {1) Except as
provided in sectiem 94-5-103 (1) (a), criminal homicide
constitutes deliberate hoaicide if:

(a} it is comaitted purposely or knowingly; or

(b} it is coomitted while the offender is engaged in
or is an accomplice in the comaission ofy or an attempt to
commity or flight after committing or attempting to commit
robbery, sexual intercourse without consent, arson,
burglary, kidnapping, felonious escape, or aany other feloay

which involves the use or threat of physical force or
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violence against any individual.

{2} A person convicted of the offease of deliberate
homicide shall be punished by death as provided in sceedion
94-5-.105¢ or by imprisonment in the state prison for an¥ a

term aot-to—-ekoeed of not less than 2 years or more thap eoke

hundred—£100)} years, except as_provided in_ [section 14 _of

this act].™
Section 5. Section 94-5-103, B.C.#A. 1947, is awended

to read as feollows:

"gy—-5-103, MHMitigated deliberate homicide.
(1) Criminal homicide constitutes mitigated deliberate
homicide when a homicide which would otherwise be deliberate
homicide is committed under the influence of extrese mental
or emotional stress for vhich there is reasonable
erplanation or excuse, The reasconableness of such
explanation or excuse shall be determined from the viewpoint
of a reasonable person in the actor's sitnation.

{(2) A person convicted of mitigated deliberate
homicide shall be imprisoned in the state prison for asy 32

tern aot—+to-—esceed of Dot less than 2 yeags or more tham

£oEt¥—{40) years, except as provided in [section 14 of this

actl."
Section 6. Section 94-5-202, R.C.M. 1947, is amended
to read as follows:

ngy_5.202. Aggravated assault., {1} A person commits
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the offense of aggravated assaalt if be purposely ox
kpowingly causes:

{a} serious bodily injury to another; o=

{b) bodily injury to another with a wveapon; e®

(¢} reasonable apprehension of serious bodily injury
in another by use of a weapon; or

(4 Dbodily injury to a peace officer.

{2) A person convicted of aggravated assault shall be
imprisoned in the state prison for any a term wet—bo—exceed

of not less than 2 years_or_sore than 4»easy—{20) yeafs‘

except as provided in [section 14 _of this acgt].”

Section 7. Section S4-5-302, R.C.M. 19347, is awmended
to read as follows:

n"94-5-302. Kidanapping. (Y A person comsits the
offense of kidmapping if be knowingly or porposely and
without lawful authority restrains ancther person by either
secreting or holding hiam in a place of isolationy or by
using or threatening t® use physical force.

(2) A persomn convicted of the offense of kidnapping
shall be imprisoned in the state prison for aay a term ned

fo-——escead of not_ less_than 2 years_ox sore than en—¢10)

vears, except as_provided_ in [section 18 of this act].”

Section 8. Section 94-5-303, R.C.4. 1987, is amended
to read as follows:

"94-5-303, BAggravated kidrapping. {1y A person

-6
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cospits the offense of aggravated kidnapping if he knowingly
or purposely and without lawful authority restrains another
person by either secreting or holding him in a place of
isolationy or by using or threatening to use physical force,
¥ith any of the following purposes: ’

{a} to hold for ransom or rewardy or as a shield or
hostage; o=

(b} to facilitate comaission of any felony or flight
thereafter; e

{c) to inflict bodily injury on or to +terrorize the
victia or another; e=s

(d} to interfere with the pecformance of any
governsental or political functioa; or

{e) to hold another im a condition of iavolentary
servitude.

(2) & Except as provided in [section 14 of this act],

a person convicted of the offense of aggravated kidnapping
shall be punished by death as provided in seeties IU-5-304y
or be imprisoned im the state prison for asy a term Rot—4o

exgeed of not less than 2 years or_more_than ese—hundred

4100y years unless he has voluntarily released the victinm,
alive, in a safe place, and mnot suffering froam serious
bodily injury, in which event he shall be imprisoned in the

state prison for aa$ a term set—be—exaeed of not_less thanp 2

years ot _more_than $ea—+10} years."
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Section 9, Section 94-5-401, ®R.C.H. 1947, is amended
to read as follows:

"34-5-401, Robbery. {1) A person commits the offense
of robbery if, in the course of committing a theft, he:

fa) inflicts bodily injury upon another; es

{b) threatens to inflict bodily injury upon any person
or purposely or kaowingly puts any person in fear of
immediate bodily injary; or

(c) commits or threatens iswediately to commit any
felonyy other than theft,

{2) A person convicted of the offense of robbery shail
be imprjsoned in the state prison for an¥ a term Ro+—49

oxcoed of _not less than 2 years or more _thap festy—480)

years, except as provided in [section 14 of this act].

(3} "In the course of comaitting a theft" as used in
this section includes acts which occar in am attempt to
coamrit or in the coamission of thefty or in flight after the
atteapt or commission.”

Section 10. Section 98-5-503, R.C.ME. 1947, is amended
to read as follows:

"94-5-503. Sexual intercourse without consent. (1} &
person who knowingly has sexual intercourse without consent
with a person not his spouse commits the offense of sexual
intercourse without consent.

{2) A& person convicted of sexual intercourse without

-8~
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consent shall be jimprisoned in the state prison for amy a

tera met—+to—oweaed of not less thap 2 _years or more thagp

tuonty—{20) years, except _as provided in_[sectiom_ 14 of this

act].
(3) If the victis is less than sixteesn—+{16} yvears old

and the offender is &hree—3)} or more years older than the
victimy or if the offender inflicts bodily injury wupon
anyone in the course of comaitting sexual imtercoarse
without consent, he shall be imprisoned in the state prison

for any ters set—+oe-—esceed of not less thaa 2 years or more

than £erty—{u40)} yvears, except as_provided.in [sectiom 14__of
this_act]l.

{4y Aan act "in the course of committing sexual
intercourse without comsent® shall include an attempt to
coanit the of fense or flight after the attempt or
copaission.

{5} 4{a) ¥No evidence concerning the sexual conduct of
the victim is admissible in prosecutions under this section,
except:

+a) (i) EBwidemeo evidence of the victia's past sexual

conduct with the offender;

4By {ii} Ewidemee cgvidence of specific instances of the
victim's sexual activity to show the origin of semen,
pregnancy, or disease which is at issue in the prosecution

under this section.
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{b} If the defendant proposes, for any purpose, to
offer evidence described in <{a}—exr—¢b} subsection_5{a} {i} or
S{a} {ii}, the trial judge shall order a hearing out of the
presence of the Jjury to deternine whether the proposed
evidence is admissible under this subsectioa.

(6} If the issue of failure to make a timely complaint
or immediate outcry is raised, the jury shall be informed
that such fact, standing alone, may not bar coanviction."™

Section 11. Section 951507, R.C.H. 1947, is amended
to read as follows:

"g35-1507. Sentence of imprisonment for persistent
felony offender. (1) A persistent felony offender is an
offender who has beenr previously convicted of a feloany and
the present offense is a second felony committed on a
different occasion than the first.

{2) 2 persistent felony cffender shall be imprisoned
in the state prison for a term of not less than £ive—{5}
Years #eF or more than epe—buadred—{100) years providing:

ia) the previous felony conviction was for an offense
copaitted in this state or any other jurisdictioa for which
a sentence to & ters of imprisonsent in excess of ere—¢ 1}
year could have been imposed; and

(b} less than £ive—4{5} years have elapsed between the
copmission of the present offense and eithery:

(i) the previous felony conviction; or

~10-
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{ii) the offenders—rpolease offender's _release on

parole or otherwise from a prison or other comsitment
imposed as a result of the previously felony conviction; and

{c} the offender was more than #%eaky—eme—{21} years
old at the time of the cosmission of the new offense.

(3) A vprevious felony conviction shall not be
considered for the purpose of sentencing under this section
if the offender has been pardoced on the grounds of
innocencey or if the conviction had been set aside in any
post conviction hearing.

f4) ¥xcept as provided in [sectiom 18 of this act],

the _isposition or _execution of the first 5 years of a

sentepce_imposed under subsection (2} may_not be.deferred or

suspended,.”
Section 12. Section 95-2206, R.C.M. 1947, is amended

to read as follows:

#95-2206. Sentence. {1} Whenever any person has been
fourd guilty of a crime or offense upom a verdict or a plea
of guilty, the court may:

+3r{a) Pefer defer imposition of sentence for a period
not to exceed eome——1} year for aby misdemeanor4, for a
pericd pot to exceed #hsee—<3) years for any felony. The
sentencing judge may impose uypon the defeadant any
reasonable restrictions or conditions guring the periocd of

the deferred imposition. Such reasonable restrictions or

—11—~
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copditions may include:

$ay{i)] Jjail base release;

4b)-Lii) jail time not to exceed mimety—{90) days;

46)-fiii) conditions for probation;

4d){iv} restitution;

+e} (¥} any other reasonable conditions deened
necessary for rehabilitation or for the protection of
society;

4£)-{vi) any combination of the above.

+42)-{b) Suspesd suspend execution of sentence up to the
maximum sentence allowed for the particular offense. The
septencing Jjudge may impose on the defendant any reasonable
restrictions during the period of suspended sentence. Such
reasonable restrictiors may incliude:

4ay (i} Jjail base release;

+5){ii) Jail time not to exceed {904 dars;

+46)-{iii) conditions for probation;

443 {iv} restitution;

+e+(¥) any cther reasonable conditions deemed
necessary for rehabilitation or for the protection of
society;

4£y{vi} any coambination of the above.

If any restrictions or conditions are violated, any
elapsed tise, ezcept Jjail time, =shall not be a <credit

against the sentence, unless the court shall otherwvise

—-12—
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ordec.

“43)-{c) ¥mpese impose a fime as provided by law for the
offenses;

44y {d} GCemmnit cosmit the defendant to a correctional
ipstitution with or without fine by law for the offensesy

+45)-{e}) EImpese impose any coabination of subsections

42> (13 (b}, 43+ (3) (ck, or 44+ (1} (4} above.
46+{2) The district court may also impose any of the

following restrictions or conditions on the above sentence
which it deems necessary to obtain the objective of
rebabilitation and the protection of sociaety:

(a) prokibit the defendant the right to held public
office;

(b} prohibit the defendant the right to own or carry a
dangerous veapon;

{c) prohibit freedom of association;

{(d) prohibit freedom of movesent;

{e} aany other limitation reasonably related to the
objectives of rehabilitation or the protection of society.

4+#3{3} The Jjudge in the justice court shall not have
the authority to restrict am ipdividualt's rights as
enumerated in subsection 48+ [Z).

{8) _Except _as _provided _in [sectiop 18 of this act],

the imposition or execution of the first 2 years of _a

septence of imprisonment _iaposed _under the _following

-13-
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sections _amay _not be deferred or suspended: _S54-132(2},

531323131, 54-133.1(2) , 94-5-1024{2), Su-5-103{2) ,

S4-5-202(2), 94-5-302(2), _94-5-303{2), S4-5-401(2), and
94-5-503(2) apnd (3],

{(5) Any Jjudge who has suspended the execution of a

sentence or deferred the imposition of a sentence of
imprisonsent under this sectiony or his successory is
authorized thereafter, in his discretion, during the period
of such suspended sentence or deferred imposition of
sentence to revoke such suspension or impose sentence and
order such person comaittedy or wmay, in his discretion,
order the prisomer placed under the jurisdiction of the
state bhoard of pardons as provided by lawy or retain such
jurisdiction with this court. Prior to the revocation of amn
order suspending or deferring the imposition of sentence,
the person affected shall be given a hearing."

Section 13. There is a new R.C.M. section that reads
as follows:

rdditional sentence for offernses comaitted with a
dangercus weapon. (1) A person who has been found guilty of
ary offense and who, while engaged in the commission of the
offense, knowingly displayed, brandished, or otherwise used
a firearm, destructive device, as defined in 69-1931(1), or
other dangerous weapon shall, ip addition to the punishment

provided for the commission of such offense, be sentenced to

—
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a term of imprisonment in the state prison of mot less than
2 years or =more tham 10 years, except as provided in
fsection 14 of this act}.

{2) & person convicted of a second or subseguent
offense under this section shall, in addition to the
punishment provided £for the commission of the present
offense, be sentenced to a term of imprisonmsent in the state
prison of not less than & years or wsore tham 20 7years,
except as provided in [section 14 of this act]. For the
purposes of this subsecticon, the following persons shall be
considered +to have been convicted of a previous offease
under this section:z

(2} a person who has previously been convicted of an
offense, committed on a different occasion than the present
offense, under 18 0.5.C. 924{c): and

{b) a person who has previously been convicted of an
offense in this or another state, comaitted on a different
occasion than the presemnt offense, during the commission of
which he knovingly displayed, brandished, or otherwise used
a firearm, destructive device, as defined in 6%-1931(1), or
other dangerous weapon.

{3) The imposition or execution of the ainimum
sentences prescribed by this section pay not be deferred or
suspended, except as provided in [section 14 of this act].

Section 14, There is a nev R.C.H. section that reads

—15-
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as follows:

Exceptions to mandatory minimum sentences and
restrictions on deferred imposition and suspended execution
of sentence. All mandatory minimum sentences prescribed by
the laws of +this state and the restrictiocus or deferred
imposition and suspended execution of sentence prescribed by
95-1507(4) , 95~2206(4), and subsection(3) of [sectiomn 13 of
this act] do not apply if:

(1) the defendant was less than 18 years of age at the
time of the commission of the offense for which he is to be
sentenced;

(2). the defendant's mental capacity, at the time of
the cosmission of the offense for vwhich he is to be
sentenced, was significantly iwpaired, although pot so
impaired as to constitute a defense to the prosecation;

(3) the defendant, at the time of the cosmission of
the offense for which he is to be sentenced, was acting
under unusual and substantial duress, although not such
duress as would constitute a defense to the prosecution;

{4) the defendant wvwas an accomplice, the <conduct
constituting the offense was principally the conduct of
another, and the defendant’s participation was relatively
winor; or

{5} where applicable, no seriocus bodily injury was

inflicted on the victia.

16—
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Section 15. There is a new R.C.M. section that reads
as followss

Hearing to 4deternmine application of exceptions. (1)
When the application of ar exception provided for in
[section 14 of this act] is an isswe, the court shall grant
the defendant a hearing prior to the imposition of sentence
tc determine the applicability of the exception.

{2) The hearing shall be bheld before the court sittisq
without a jury, The defendant aad the prosecution ate
entitled to assistance of counsel, compulsory process, asd
cross—exasination of witnesses who appear ,at the hearing.

{3y 1If it appears by a preponderance of the
information, including information subamitted during the
trial, during the sentencing hearing, and in so much of the
presentence report as the court relies on, that none of the
exceptions at issue apply, the court shall impose the
appropriate mandatory sentence. The court shall state the
reasons for 1its decision in writimng aad shall include an
identification of the facts relied upon in waking its
detersination. The statement shall be included in the
judgment.

—End-

-17-



STATE OF MONTANA
REQUEST NO. _ 14177
FISCAL NOTE

Form BD-15
In compliance with a written request reczived January 21 L1977 , there is hereby submitted a Fiscal Note
for ___House Bill_261 pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legisiature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 261 is an act to require mandatory minimum prison sentences for certain violent and drug related crimes and for
any crime committed with a dangerous weapon without the option of deferred imposition or suspension of execution of the
sentence. '

ASSUMPTIONS:

1. Montana Board of Crime Control has 1975 data that shows approximately 75 persons convicted of violent and drug
related crimes would receive deferred or suspended sentences under current law.
2. The 75 deferred or suspended sentences under current law would receive a two year sentence under the proposed law,
The average length of stay in the prison on a two year sentence is four months.
4, The average daily cost per person in the prison was $27.62 for FY 76.
The average daily cost per person on probation was $ 0.65 for FY 76.
The net increase in cost to the state would be $26.87 per day.
5. Additional space could be provided to handle the increased population caused by House Bill 261.

w

FISCAL IMPACT:

_FY 78 _ _FY 79
Increased cost of proposed legislation $241,830 $241 830

LONG—~RANGE EFFECT:

Since existing prison facilities are already overcrowded, additional facilities may be required to accommodate the population
increase due to the proposed legislation.

: 3 )
_@::.&:u_—ﬁLQL A S 6/;('1 -~
BUDGET DIRECTOR N

Office of Budget and Program Planning
Date: /-x-27
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Approved by Committee
on Judiciary

fKudﬁR )

H BILL ¥C.

IATRODUCED BY

W \S \u\\\ » /»#-,Q.)

A BILL FOR AN ACT ENTITLED: "AX ACT TO REQUIRE PBANDATORY

HINIMOR PRISON SBETENCES FOR CERTAIN TIOLENRT AND
DRUG-EELATED CEIMES AKD FOR BANY CRIME COMMITTED WITH A
DANGERQUS WEAPON WITHOUT THE OPTIOHN OF DEFERRED INPOSITIOR
OR SUSPENSTION OF EXECUTION Of THE SENTENCE; TO PROYVYIDE FOB
LISITED EXCEPTIORS TO NANDATORY SEERTENCES AND RESTRICTIONS
ON DEFERRED INPOSITION AND SUSPENDED EXBCUTION OF SENTEECE;
AND TO REQUIRE A HEARI¥G TO DETEESINE THE APPLICABILITY OF
TRE EXCEPTIONS; AMENDING SECTIONS 54-132, 58133, 54-133.1%,
94-5-162, 94-5-103, 94-5-202, 94-5-302, 94-5-303, Gu-5-401,

94-5-503, 95-1507, and 95-2206, R.C.N, 1947."

BE IT ENACTED BY THE LEGISLATOURE OF TRE STATE OF NONTANA:

section 1. Sectiom 54-132, R.C.M. 1947, is amended to
read as followuws:

m54-.132. Criminal sale of dangercus drugs. <a+f{1} &
person comsits the offense of a criminal sale of dangerous
drugs if be sells, barters, exchanges, gives away, or coffers
to sell, barter, exchange, or give avay, manufactures,
prepares, cultivates, coapounds, Or processes any dangerous
drug as defined im this act.

{2} A persopr convicted of criminal sale of an opiate,

There are no changes in lﬁéﬁi‘QZéLé & will not be re-run.

“lease refer to white copy for complete text. SECOND
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ag_defined in 54-301{18), shall be imprisoned in __the state

prison _for _a term of not less than 2 years or mare than

life, except as provided in [section 14 of this act].

+b+(3) A person convicted of criminal sale cf

dangerous drugs pot otherwise provided for in subsection {2}

shall be imprisoned inm the state prison for a term of not
less than emae—{1)} year ae¥ 0r more than life.

+4e¥ {4} Practitiomers and agents under their
super¥ision acting in the course of a professional practice
are exempt from this section,®

Section 2. Section 54-133, R.C.M. 1947, is amended to
read as follows:

"54-133., Criminal possession of dangerous drugs.
+4a}r{1] A person commits the offense of criminal possession
of dangerous drugs if he possesses any dangerous drug as
defined in this act.

4b+{2) Any person convicted of a crisipal possession
of =sarihuana or its derivatives in an amounaty the aggregate
veight' of which does not exceed siwty——+460} grams of
marihuanay or eme—{1} gram of hashishy shall, for the first

offense, be guilty of a misdemeanor and is panishable by a

fine wnot to exceed

$1,000) or by
imprisomment in the county jail not to exceed eme—{1} yeary
or by both such fine and imprisonment. A person convicted of

a secondy or subsequenty offeanse under this subsection is

-2 B 2L/
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punishable by a fine not to exceed owe —thoasand dollars
+4%$1,000} or by imprisonment in the county jail not to exceed
eno—{1} year or in the state prison rot to exceed sheee—i3}
years or by both such fine and imprisonment.

{3} _A_person convicted of criminal possession_ _of _an

opiate, as_defined im S4—301{18}, shal}l be imprisoned im the

state prisorn _for _a_ term of not less than 2 years or aore

than 5 years, except_as provided _in [section 14 of this

act

46§-{48} A person convicted of criminal possession of
dangerous drugs not otherwvise provided for in subsection -tb}
{2) or_{(3) shall be imprisoned by isprisconmaent in the state
prison not to exceed £iwe—{5} years.

+443(5) A person of the age of tweaty—ome—{21} years or
undery convicted of a first violation under this section
shall be presumed to be entitled to a deferred imposition of
sentence. Jurisdiction under this section shall be
exclusively in the district court.”

Section 3. Section 58-133.1, R.C.%, 1947, is amended
to read as follows:

"54-133,1, <Criainal possession with intent to sell.
(1) A person coamits the offense of criminal possession with
intent to sell if he possesses with intent to sell any
dangerous drugy as defined in seetie® 54-301. No person

commits the offense of criminal possession with inteat to
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sell marijvanpa unless he possesses one kilogras or more.

{2) __A _person_convicted of criminal possession of _an

opiate, as defined in 54-301{18), with intent to sell shall

be_imprisoned in the state prison_for a__term of_ pot _less

than _2_ _years_ _or more_than 20 years, except as_provided_in

[section_14_of this act].

42»(3} L person convicted of criminal possession with

iptent to sell not_otherwise provided for_ in_subsection_ {2}

shall be imprisoned in the state prison for a tera of not
more than &wenty {20} years.

+43§-{84) Practitioners and agents under their
supervision acting ia the course of a professional practice
as defined by seetiem 54-301 are exempt from this section.”™

Section 4, Section 948-5-102, R.C.M, 1947, is amended
to read as follows:

ng4-5-.102, Deliberate homicide, {1} Except as
provided in sestie®w 94-5-103 (1) {a}, criminal hoamicide
constitutes deliberate homicide if:

{a) it is committed purposely or knowingly; or

{b) it is coamitted while the offender is engaged in
or is an accomplice in the comaission ofy or an attempt to
coamity or flight after committing or attempting to commit
robbery, sexual intercourse without consent, arson,
burglary, kidnapping, felonious escape, or any other felony

which imvolves the use or threat of physical force or

—t—
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H BILL NO. mulﬂ

Sually Conp e

A BILL FOR AN ACT ENTITLED: ™AN ACT TO REQUIRE HEANDATORY

INTRODUCED BY

HININGHN PRISON SENTENCES FOR CERTAIN TIOLENT ABD
DRUG-RBELATED CRIMBS AED FOR ANY CRIXE CONMITTED WITH A
DANGEROUS WEAPON WITHOUT THE OPTION OF DEFERRED INPOSITIOR
OR SUSPENSION OF EXECUTION OF THE SENTENCE; TO PROVIDE FOR
LIBRITED EXCEPTIONS TO NANDATORY SERTENCES AND EB?TEICTIO!S
OR DERFERRED INPOSITIOX AWD SUSPENDED EIRCUTION OF SENTEHNCE;
AND TO BEQUIRE A BEARING TO DETERSINE THE APPLICABILITY OF
THE BEACBPTIONS; AMEBDIRG SECTIONS 54-132, 534-133, 54#-133.1,
944-5-102, 946-5-103, 90-5-202, 94-5-302, 94-5-303, 94-5-401,

94-5-563, 95-1507, aad 95-2206, BR.C.H. 1947."

3E IT ENACTED BY THE LEGISLATGRE OF THE STATE OF MOWTABA:

Section 1. Section 54-132, R.C.%. 1947, is asended to
read as follows:

»55_132. Crisiral sale of dangerouns drugs. 4abf1} &
person commits the offense of a criminal sale of dangerous
drugs if he sells, barters, exchanges, gives away, or offers
to sell, barter, exchange, or give avay, manufactures,
prepares, cultivates, compounds, or processes any daagerous
drug as defined im this act.

{21 A person convicted of criminal sale of an opiate,
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as defined in 54-301{18], shall be imprisoned in the _state

prison for a term of not less than 2 years or sore than

life, except as provided ip [section 14 of this actl.

48)-(3) A person convicted of crisinal sale of
dangerous drugs not otherwise proyided for in subsection {2}
shall be imprisoned in the state prison for a2 tera gf not
less than eme—{1)} year #e® Or more than life.

4e3-{4) Practitioners and agents ander their
supervision acting in the course of a professional practice
are exempt from this section.®

Section 2. Section 54-133, B.C.HM. 1947, is amended +to
read as follows:

"54-133, Criminal possession of dangercus drugs.
4a)y{1] A person comzits the offense of criminal possession
of dangerous drugs if he possesses any dangerous drag as
defined in this act.

4+{2} Any person convicted of a criminal possession
of smarihuana or its derivatives in an aaounty the aggregate
weight of whichk does not exceed eindy—460) grams of
marihuanay or ese—{1} gram of hashishy shall, for the first
offense, be guilty of a misdemeanor and is punishable by a

fine not to exceed

$1,000) or by
imprisonment in the county jail not to exceed eme—{1) yeary
or by both such fine and impriscnment. 4 person convicted of

a secondy or sSubsequenty offense under this subsection is

-2- HB 24/
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punishable by a fine not to exceed one—thossend—dollass
+4%$1,0003 or by imprisonment in the county jail aot to exceed
oae——{1} year or in the state prison not to exceed shree—i3)
years or by both suvch fine and imprisonment.

f3) A persop convicted of criminal possession _of _an
opiate, as defined in 54-301{18}, shall be imprisoned in the

state _prison for a_ term of pot less _than 2 years or more

than 5 _years, except ss provided _je section 14 of this
act],

4o){4) A person convicted of criminal possession of
dangerous drugs not otherwise provided for in subsection ()
{2) ox (3) shall be imprisoved by imprisonment in the state
prison not to exceed fiwe—{5) yvears.

<@>{5) A person of the age of swenby—eme—£21)} years or
undery convicted of a first violation umder this section
shall be presumed to be entitled to a deferred imposition of
sentence. Jurisdiction under this section shall be
exclusively in the district court.®

Section 3, Section 54-133.1, B.C.N. 1947, is asended
to read as follows:

"54-133.1. Criainal possession with intemt to sell.
(1) A person commits the offense of criminal possession with
intent to sell if he possesses with inteat te sell any
dangerous drug as defined in sessdes 54-301. No persoe

cosmits the offense of criminal possession with intent to
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sel]l sarijuana unless he possesses one kilograa or more.

{2y _& person convicted of criminal ossessjon _of an
opiate, _as defined in DH4—-3G1(18) , with iptent to sell shall
be_imprisoned in the state prisom for a_ _term of not less
thap 2 _years_ _or more_than 20 years, except as prowided in

[gection 14 of this act].

44313} & person convicted of crilinallpossession with
ipteat to sell pot otherwise provided for in_ subsection {2)
skall be imprisoned in the state prison for a term of not
more than tweaty—{20) vears.

4+3-{8) Practitiorers and agents ander their
sapervision acting in the course of a professicnal practice
as defined by seesien 54—301 are exempt fros this section.”

Section &, Section 94-5-102, R.C.M. 1987, is amended
to read as follows:

%94.5-102. Deliberate homicide. {1) Except as
provided in seesien 98-5-103 (¥) (a)}, criminal homicide
congtitutes deliberate homicide if:

{a) it is coamitted purposely or kmnowingly; or

{b} it is comsitted while the offender is engaged in
or is an accosplice in the comaission ofy or am atteapt to
commity or flight after cosaitting or attespting to comait
robbery, sexpal intercourse without consent, arson,
burglary, kidnapping, felonious escape, or any other feloay

which involves the use or threat of physical force or

—5—
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violence against any individual.

{2} A person convicted of the offense of deliberate
homicide shall be punished by death as provided in seedion
94-5-105¢ or by imprisonment in the state prison for a8¥% a
tern aet—to—esoeed of not less_than 2 years or more than eone
randeod—4¢100) years, ezcept as provided in [segtion 14 _of
this act].™

section 5. Section 94-5-103, R.C.H. 1947, is amended

to read as follows:

"94-.5-103, Mitigated deliberate bonicide.
{1) Criminal hopicide constitutes wmitigated deliberate
homicide when a hosicide which would otherwise be deliberate
homicide is committed under the influence of extreme zental
or emotional stress for vhich there is reasonable
explanation or excuse. The reasonableness of such
explanation or excuse shall be determined from the viewpoint
of a reasopable person in the actor's situation,

{2y & person convicted of wmitigated deliberate

homicide shall be imprisoned in the state prison for as¥ a

tern pet—to——esceed of Dot less than 2 years or sore than

forsy—{40) years,_except as_ provided in [section 14 gf this

actl. "™
Section 6. Section 94-5-202, R.C.H. 1947, is asended

to read as follows:

ngy.5-202, Aggravated assault. {1) A person commits
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the offense of aggravated assault if be purposely or
knowingly causes:

{a) serious bodily injury to another; e+#

{b} bodily imjury to another with a weapon; e

{(c) reasonable apprehension of serious bodily injury
in another by use of a weapon; or

(dY bodily injury to a peace officer.

(2) A person convicted of aggravated assault shall be

imprisoned in the state prison for 4% a term set—iteo—oEcesd

of not _less than__2 years or_more than +#weasy—{20) years,

except as provided_inp [section 14 _of this act]."

Section 7. Section 98-5-302, R.C.M. 1947, 4is amended
to read as follows:

"94..5-302, Kidnapping. {1y A person cosaits the
offense of kidoapping if he knowingly or purposely and
vithout lawful authority restrains another person by either
secreting or holding him in a place of isolationy or by
using or threatening td use physical force.

{2y A persom convicted of the offense of kxidnapping
shall be isprisoned in the state prison for am¥ a ters aes
to—oxceed of not less than 2 years or more than %ea—i104
years, except as provided in [section 18 of this actl.®

Section 8. Section 94-5-303, R.C.#. 1987, is amended

to read as follows:

n94-5-303,. Aggravated kidpapping. (1) 2 person

+
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commits the offense of aggravated kidnapping if he knowingly
or purposely and without lawful anthority restrains another
person by either secreting or holding him in a place of
isolationy or by u;ing or threatening to use physical force,
with any of the following purposes:

{2) to hold for ransow or rewardy or as a shield or
hostage; e

(b) to facilitate commission of any felony or flight
thereafter; o+

{c) to inflict bodily injary or or to terrorize the
victis or another; es

{d) to interfere with the pexformance of any
governmental or political function; or

{e} to hold another im a condition of involuntary
servitude,

(2) & Except as provided in {section 14 of this act],
a person convicted of the offense of aggravated kidnapping
shall be punished by death as provided in seetien 94-5-304,
or be imprisoned in the state prison for as¥ a tern set—be

exgeed of not less _than 2 years or gmore than ene—husdred

4100 years unless he has voluntarily released the victinm,
alive, in a safe place, and not saffering froas serioas
bodily irjury, in which event he shall be imprisoned in the
state prison for aaf 2 term pot—ee—exsced of not_less_thap 2

years Of agre thag 4e8—{103 years.”
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Section 9. Section 34-5-401, R.C.M. 1947, is amended
to read as follows:

*94-5-401. Robbery. {1) & person commits the offense
of robbery if, in the course of committing a theft, he:

fay inflicts bodily injury upon ancther; e=

{(b) threatens to inflict bodily injury upon any person
or purposely or knowingly puts any person im fear of
immediate bodily injury; or

(c) commits or threatens immediately to commit any
feloayy other thas theft,

{2) A persobn convicted of the offense of robbery shall
be ijaprisomed im the state prison for aay a tera Roe—&@
exgeed of not less than 2 years or _wore _than #esty—U0})
years, except_as provided in fsection 14 of this act].

{3} "In the course of comwmitting a theft™ as used in

this section includes acts whichk occur in an attempt to
coemit or in the cosmission of thafty or in flight after the
atteapt or cosmission.™

Section 1¢. Section 94-5-503, R.C.M. 1987, is amended
to read as follows:

n93-.5-503, Sexual interccurse without consent. (1} &
person who knowingly has sexual intercourse vwithout consent
with a persom not his spouse commits the offense of sexuval
intercourse without consent.

{2) & person convicted of sexual intercourse without

—8—
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consent shall be imprisoned in the state prison for aBy a

term aot—to—oaxceoed of not less than 2 _years or_ more _than

tw¥ensy—{20) years,_except as provided in [{sectiop 14 of this

actl.

(3) If the victim is less than simteen—{15) years old
and the offender is shsee—{3)} or more years older than the
victimy or if the offender inflicts bodily injury wupon
anyone im the course of coasitting sexual intercourse
without consent, he shall be imprisoned in the state prison
for amny tera met—to-exgeed of pot_less tham 2 yeaps or mogxe
than £forty—{40} years, except as provided ip [section 14 of
this_actl.

{4y An act ®in the course of coapitting sexnal
intercourse without consent® shall include aun attempt to
commit the of fense or flight after the attempt or
commission.

{5) {a) No evideance concerning the sexual condact of
the victim is admissible in prosecutions under this section,
except:

+a) (i) Evidenso evidence of the victim's past sexual
conduct with the offender;

b} {ii} Ewidenmee gvidence of specific instances of the

victim's sexpal activity to show the origia of semen,
pregnancy, or disease whichk is at issue in the prosecutjoa

under this sectiom.
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{b) If the defendant proposes, for any purpose, to
offer evidence described in +4a}-ex—{b} subsection S(a) {i} or
S{a} {ii}, the trial judge shall order a hearing out of the
presence of the Hury to detersmine whether the proposed
evidence is adeissible under this subsection.

{6} If the issue of failure to make a timely comgplaint
or iagediate outcry is raised, the jury shall be informed
that such fact, standing alone, say not bar convictior,®

Sections 1i. Section 95-1507, B.C.%. 1947, is amendad
to readé as follows:

7651507, Sentence of imprisonment £or persistent
felony offender. (1) A persistent felony offender is an
offender who has been previously convicted of a felony and
the present offense is a second felony comnitted omn a
Jifferent occasion thamn the first.

{2) b persistent felony offender shall be isprisoned
in the state prison for a tera of not less than £iwe—{5)
years &£ Or more than ese—handred—{100) years providing:

{a} the previous felony conviction vwas for an offense
committad im this state or any other jurisdiction for which
a sentence to a tere of imprisonment in excess of eane-—¢1)
year could have been imposed; and

{b} 1less than £i¥e—{5)} years have elapsed between the
comrission of the present offense and eithery:

{i} the previous felony convictionj or

-10—
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{ii) the offenders—¢reloase offender’s release on
parole or otherwise from a prison or other commitsent
imposed as a result of the previously felony conviction; and

{c} the offender was more than #weaty—ese—{21} years
old at the time of the comaission of the new offense,

{3) A previous felony conviction shall not be
considered for the purpose of sentencing under this section
if the offender has been pardoned on the grounds of
innocencey or if the conviction bhad been set aside in any
post conviction hearing.

{8)_ _Pzcept as provided jn [section 18 ¢of this actl,

the _imposition or executjon of the  first 5 _years of a

sentence_ jimsposed under subsection (2] =ma ot b eferred or

suspended ™
Section 12. Section 95-2206, B.C.M. 1947, is amended

to read as follows:

"95-2206. Sentence. (1) Whenever any personk has been
found guilty of a crime or cffense aupon a verdict or a plea
of guilty, the court may:

+3{a) Defer defer imposition of sentemnce for a period
not to exceed eme—{1} yeoar for any aisdemeancrs, for a
period not to exceed &hEee-—{3} years for any felony. The
sentencing fudge may impose upon the AJdefendant any
reasonable restrictions or conditions during the period of

the dJdeferred isposition. Soch reasonable restrictions or

-11-
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conditions may include:

42 (i) Jjail base release;

4b)-4{ii) jail time not to exceed aime+ty—(30) days:

48} (iii} conditions for probation;

48y {iv) restituticn;

4e¥-{¥v)} any other reasonable conditions deemed
necessary for rehabilitatior or for thé protection of
society;

4£+-(vi} any combination of the above.

+42}-{b) Suspend syspend execution of sSentence up tc the
maximua sentence allowed for the particular offense. The
sentencing Jjudge may ispose on the defendant any reasomable
restrictions during the period of suspended sentence. Such
reasonable restrictions may inclade:

$a¥ (i) Jjail base release;

4B4{ii) Jjail time not to exceed {30} days;

463 {iii} conditions for probation;

443 {iv} restitution;

“ey(vl aay other reasonable conditions deeaed
necessary for rehabilitation or for the protection of
society;

+£3{vi} any coahbhinationa of the above,.

If any restrictions or copditioss are vioclated, any
elapsed tiae, except jail time, shall not be a credit

against the sentence, unless the court shall otherwise

—-12—
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order.

+43)-{c). *wpose impose a fine as provided by law for the
offensew}

443-{d) GCeommit commit the defendant to a correcticnal
institution with or without fine by law for the offensesr;

+84-{e}] *mpese iapose any combination of subsections
42 (1 (0), 43 (1)1 (c), or #4 (1)(d) above.

+46+{2) The district court may also impose any of the
following restrictions or conditions on the above sentence
which it deems necessary to obtain the objective of
rebabilitation and the protection of society:

{a) prohibit the defendant the right to hold pablic
office; .

{b} prohibit the defendant the right to own or carry a
dangerous weapon;

{c) prohibit freedoa of association;

{d) prohibit freedom of sovement;

(e} any cother limitation reasonably related to the
objectives of rehabilitation or the protection of society.

+3-(3) The Jjudge in the justice court shall aot have
the authority to restrict an imdividual's rights as
enumerated in subsection &4 (2}.

{8} Bxcept as_ _provided _in [section 14 of this act],

the imposition or egecution of the first 2 years of a

septence of imprisongent _imposed under the _following

—-13-
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sections may _not _be deferred or _suspended:; 54-132¢2),

Su-133¢(3) , S4-133,1{%, 94-5-102¢2), I4-5-1C312) ,

I4-5-202¢2), 94-5-302{2}, 94-5-303{2), 94-5-301{2}, and

94-5-50312) agd {3},

5} Any Jjudge who has suspended the execution of a
sentence or deferred the iaposition of a sentence of
impriscasent under this sectiony or his successory is
authorized thereafter, inm bis discretion, during the period
of sach suspended sentence or deferred imposition of
sentence to revoke such suspension or impose sentence and
order such person comsmittedy or wmay, in his discretion,
order the prisomer placed under the jurisdiction of the
state board of pardons as provided by lawy or retain such
Jurisdiction with this court. Prior to the revocation of an
order suspending or deferring the imposition of sentence,
the person affected shall be given a hearing.®

Sectior 13. There is a nev BR.C.H%. section that reads
as follows:

Additional sentence for offenses coamitted with a
dangerous weapon. {1} A person who has been found guilty of
any offense and who, while engaged in the commission of the
offense, knowingly displayed, brandished, or otherwise used
a firearm, destructive device, as defined in 6%-1931(1), or
other dangerous weapon shall, in additiocn to the punishment

provided for the comsission of such offense, be sentenced to

—t4—
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a term of iaprisonment in the state prison of mot less than
2 years or more tham 10 vyears, except as provided in
[section 14 of this act].

(2) A person convicted of a second or subseguent
offense under this sectior shall, in additior to the
punishsent provided for the commission of the present
offense, be sentenced to a ters of iamprisonment in the state
prison of not less than 4 years or wmore than 20 years,
except as provided in [sectioz 14 of this act]. For the
purposes of this subsection, the following persons shall be
considered to have been convicted of a previous offenmse
under this section:

{a}) a person who has previously been convicted of anm
offense, comasitted on a different occasion tham the present
offense, under 18 0U.S5.C. 924 (c}; aad

{b) a person who has previously been convicted of an
offense in this or another state, committed on a different
occasion than the present offemnse, during the coamission of
which he knowvingly displayed, branrdished, or otherwise used
a firearm, destructive device, as defined in 69-1931{(1}, or
other dangerous weapon.

{3} The isposition or execution of the =miniaum
sentences prescribed by this section may not ba deferred or
suspended, except as provided im [section 14 of this act].

Section 14. There is a nev B.C.M. section that reads

-15-
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as follows:

Exceptions to mapdatory ginimsaonm sentences and
restrictions on deferred imposition and suspeunded execution
of sentemce. All mandatory winimua sentences prescribed by
the laws of this state and the restrictioms on deferred
imposition and suspended aexecution of sentence prescribed by
95-1507{4), 95-2206({4}, and subsection (3} of [section 13 of
this act] do not apply if:

{1} the defendant was less than 18 years of age at the
time of the commission of the offense for which he is to be
sentenced

{2) the defendant's mental capacity, at the time of
the cosmission of the offense for which he is to be
sentenced, was significantly impaired, although sot so
impaired as to constitute a defense to the prosecation;

(3) the defendant, at the time of the commission of
the offense for which he is to be sentenced, was acting
under unuasual and substantiai duress, although mot such
duress as would constitute a defeanse to the prosecution;

(4) the defendant wvas an accomplice, the conduct
copstituting the offense was principally the cenduct of
another, and the defendant's participation was relatively
minor; or

{5) where applicable, no serious bodily injury was

inflicted on the wictia.
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Section 15. There is a new R.C.H. section that reads
as follows:

Hearing to determine application of exceptioms. {1)
¥hen the application of an exception provided for in
[sectior 14 of this act]} is an issue, the court shall grant
the defendant a hearing prior to the jmposition of sentence
to determine the applicability of the exception.

{2) The hearing shall be held before the court sitting
without a Jury. The defendant and the prosecution are
entitled to assistance of counsel, cospulsory process, aad
cross—examination of witnesses who appear at the hearing.

{3 If it appears by a preponderance of the
information, imcluding information submsitted during the
trial, during the sentencing hearing, and in so much of the
presentence report as the court relies on, that none of the
exceptions at issue apply, the court shall ispose the
appropriate mandatory sentence, The court shall state the
reasons for its decision in writing amd shall include an
identification of the facts relied upon in =making its
detersination. The statesent shall be included in the
judgment.

—End-
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HOUSE BILL NO. 261
INTRODUCED BY RAMIREZs MAPKSy MOOREs MULARs RYAN

KENNYs GOULDs FABREGAs JOHNSTONy SCULLYs TROPILAs TUNWER

A BILL FOR AN ACT £NTITLEL: ™AN ACT TO ReEQUIRE  MANDATJURY
MINIMUM PRISON SENTENCES FOR CERTAIN VIOLENT AND
DRUG—KELATED CRIMES AND FOR ALY CRIME COMMITTED WITH A
DANGEROUS WEAPON WITHOUT THE OPTION OF DEFERRED IMPOSITION
OR SUSPENSION OF EXECUTION OF THE SENTENCE; TO PROVIDE FOR
LIMITED EXCEPYIONS TO MANDATORY SENTENCES AND RESTRICTIONS
ON DEFERRED IMPOSITION AND SUSPENDED EXeCUTION OF SENTENCE;
AND TO REQUIRE A HEARING TO DETERMINE THE APPLICABILITY OF
THE EXCEPTIONS; AMENDING SECTJ]ONS S54-132y 54-133, ?&—133-1v
94~5-102¢ 94~5-103s 94-5-202y 94~5-302y 94-5-303¢ 94-5-401,
94-5-503¢ 95-1507s and 95-2206y ReCeMe 19475 _AND PROYIOQING
AN EFFECTEVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HMONTANA:
Section ls 5Section 54-132s ReCaMe 1947y is amended to
read as foliows:
®54-132., Criminal sale of dangerous drugse. €oa¥i{l)l A
person commits the offense of a criminal sale of dangerous
drugs if he sellss bartersy exchangess gives awaye or offers
to sellsy barteres exchangey or give aways manufacturessy

prepareses <cultivatesy compoundss Or processes any dangerous
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druqg as defined in this act.

2] - | of iminal 1 ¢ "
fi in S54—301f1 1 . s in g
. ¢ £ A ¢ 2
Lif : ided in [ : g ¢ . i

tB¥{3) A person convicted of criminal sale of
dangerous drugs pok_otherwise provided for in subsection (2)
shall be imprisoned in the state prison for a term gaf not
less than ene-+{1} year mor 9r more than life,

te¥{4) Practitioners and agents under their
supervision acting in the course of a professional practice
are exempt from this sectione®

Section 2. Section 54-133y ReC.M. 1947, is amended to
read as follows:

"54—133, C(riminal possession of dangerous drugss
+o¥{l) A person commits the offense of criminal possession
of dangerous drugs if he possesses any dangerous druy as
defined in this acte

tb3{2) Any person convicted of a criminal possession
of marihuana or its derivatives in an amounty the aggregate
weight of which does not exceed séxty——+460% grams of
marihuanay or onme—t1} gram of hashishy shalle for the first
offenser be guilty of a misdemeanor and is punishable by a
fine not to exceed one-~—thousand——dotiers-—{3$1+000% or by

imprisonment in the county jail not to exceed eme-ti¥ yeary
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or by both such fine and imprisonmente A person convicted of
a secondy or subsequenty of fense under this subsection is
punishable by a fine not to exceed one-thoussnd-detiars
$31+0004 or oy imprisonment in the county jail not to exceed
one—+{1l) year or in the state prison not to exceed three——{3)

years or by both such fine and imprisonmente

te3i4d) A person convicted of criminal possession of
dangerous drugs not otherwise provided for in subsection tb¥
42)__or 43) shall be imprisoned by imprisonment in the state
prison not to exceed five—{5) years.

f4¥(5) A person of the age of twenty-ene—+214 years or
undery convicted of a first violation wunder this section
shall be presumed to be entitled to a deferred imposition of
sentencee Jurisdiction under this section shall be
exclusively in the district courte®

Section 3. Section 54—133.ly ReCeMe 1947+ is amended
to read as follows:

"54~133.1. Criminal possession with inteat to sell.
{1} A person commits the offense of criminal possession with

intent to sell if he possesses with intent to sell any
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dangerous drug as defined in section 54-301. No person
commits the offense of criminal possession with intent to

sell mari juana unless he possesses one kilogram or more.

t2¥{3} A person convicted of criminal possession with
intent to sell pot otherwise pravigded for in subsection (2)
thzll be imprisoned in the state prison for a terw of not
more than twenty-—t20} yearse

£3314) Practitioners and agents under their
supervision acting in the course of 2 professional practice
as defined by section 54-301 are exempt from this section."

Section %« Section 94-5-102y ReCeMe 1947+ is amended
to read as follows:

*34-5~-102. Deliberate homicides {1) Except as
provided in seetion 94-5-103 (1) (a}e criminal homicide
constitutes deliberate homicide if:

{a) it is committed purposely or knowingly; or

{b) it is committed while the offender is engaged in
or is an accoupiice in the commission ofy or an attempt to
commity or flight after committing or attempting to cowmit

roboarye sexual intercuurse without consents arsone

—— Hd 261
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burglarys kidnappings felonious escapes or any other felony
which involves the use or threat of physical force or
violence against any individuale

12) A person convicted of the offense of deliberate
homicide shall be punished oy death as provided in seetson
94~5-105y or by imprisonment in the state prison for eny a
tern not-to—exeeed of pot less than 2 years of agre thag one
hundred-—+100} yearss_ @xcept as provided in [section i4 of
this actj.”

Section Se Section 94-5-103s R.CeHe 1947y is amended
to read as follows:

"94-5~103. HMitigated del iberate homicide.
(1} Criminal homicide constitutes mitigated deliberate
homicide when a homicide which would otherwise be délibetate
homicide is committed under the influence of extreme mental
or emotional stress for which there is reasonadle
explanation or excuses The reasonableness of such
explanation or excuse shall be determined from the viewpoint
of 2 reasonable person in the actor's situation.

{2) A person convicted of mitigated geliberate
howicide shall be imprisoned in the state prison for ony 4
term not—to-exceed of not less than 2 years or more _than
ferety-—t40y yearss except as provided io [seciion 14 of this
act je™

Section 6e Section 94—5-202y ReCeMe 1947y is amended
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to read as follows:

"94-5-202« Aggravated assaulte (1) A person coamits
the offense of aggravated assault if he purposely or
knowingly causes:

ta) serious bodily injury to another; eor

(b) bodily injury to another with a weapon; or

{c} reasonable apprehension of serious bedily injury
in another by use of a weapon; or

{d) bodily injury to a peace officere.

{2) A person convicted of aggravated assault shali be
imprisoned in the state prison for any a term not—to—exceed
of pot less than 2 years or more ihan <ewenty-——{20F yearss
except as provided in [section 14 of this act].”

Section 7« Section 94-5-302s ReCeM. 1947, is amended
to read as follows:

"g94-5-302e Kidnappings (1) A person commi ts the
offense of kidnapping if he knowingly or purposely and
without lawful authority restraias another person by either
secreting or holding him in a place of isolationy or by
using or threatening to use physical forcee

(2) A person convicted of the offense of kidnapping
shall be imprisoned in the state prison for sny a term net
to-exceed of pot less than 2 years or more than tea-—¢10y
yearsy gxcept _as provided in [section 14 of this actl."

Section 8. Section 94-5-303y ReC.Me 19474 is amended

-f— HB 261
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to read as follows:

*94-5-303« Aggravated KidnappingGe (L) A person
commits the offense of aggravated kidnapping if he knowingly
or purposely and without lawful authority restrains another
person by either secreting or helding him in a place of
isolationy or by using or threatening to use physical forces
with any of the following purposes:

{a) to held for ransom or rewardy or as 3 shield or
hostage; or

(b) to facilitate commission of any felony or flight
thereafter; or

(c} to inflict bodily injury on or to terrorize the
victim or another; or

{d) to interfere with the per forsance of any
governmental or political function; or

(e} to hold another in a condition of involuntary
servitudes

(2) # Except as prowided ip [section li of this _actls
a person convicted of the offense of aggravated kidnapping
shall be punished by death as provided in section 94~5-304y
aor be imprisoned in the state prisan for anf a term not—to
exeeed of not less thao 2 years or _more than one-—hundred
+1004 years wunless he has woluntarily released the victims
alives in a safe places and not suffering from serious

bodily injurye in which event he sh. 1 be imprisoned in the
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state prison for any a term not—to-exceed of not less tpan 2
¥ears or more_than tem—(1l0) years.®

Section 9« Section 94-5-401s ReCeMe 1947y is am=nded
to read as follows:

"94-5—401les Robberye. (1} & person commits the offense
of robbery ifs in the course of committing a thefty he:

{a} inflicts bodily injury upon another; er

(b) threatens to inflict bodily injury upon any person
or purposely or knowingly puts any pesson in fear of
immediate bodily injury; or

(c} cqpnits or threatens immediately to comait any
felonyy other than theft.

{2} A person convicted of the offense of robbery shall
be imprisoned in the state prison for amy g term not——to
exeeed gf pot Jess than 2 years or gore thon forty—£403
yearss exCept a5 provided in {section 14 of this actje.

(3} "In the course of coamitting a theft* as wused in
this section includes acts which occur in an attempt to
commit or in the commission of thefty or in flight after the
attempt or cosmissions"™

Section 10« Section 94-5-503s RelaMe 1947, is amended
to read as follows:

"94-5-503« Sexual intercourse without consent. (1) A
person who knowingly has sexual intercourse without consent

with a person not his spouse commits the offense of sexual
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intercourse without consente.

{2) A person convicted of sexual intercourse without
consent shall be imprisoned in the state prison for sny a
term mot-to—execeed gf pot jess than ¢ years of mare thap
twenty—t20) yearssy except as pravided in [section 14 of this
actje

{3) If the victim is less than sixteen—¢t16% years old
and the offender is three—t3% or wmore years older than the
victimy or if the offender inflicts bodily injury upon
anyone in the course of committing sexual intercourse
without consents he shall be imprisoned in the state prison
for any term not—to-exceed of Dot less tbap 2 years or more
ibhan ferty—t40}) yearss except as provided in [section 14 of
this act]e .

{(4) An act ™in +the course of coamitting saxual
intercourse without consent® shall include ap attempt to
commit the offense or flight after the attempt or
CoOmBission.

(5} {a) No evidence concerning the sexual conduct of
the victis is admissible in prosecutions uynder this sections
except:

to¥{i) Evidence evjdence of the victim's past sexual
conduct with the offender;

th¥(ij)l Evidence gyidence of specific instances orf the

victim®s sexual activity to show the origin of semens
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pregnancys or disease which is at issue in the prosecution
under this sectiche

fb) If the defendant proposese for any purposes to
offer evidence described in te}-or—{d) subsection Stak(i) or
S5(ailiils the trial judge shall order a hearing out of the
presence of the jury to determine whether the proposed
evidence is admissible under this subsectione

(6) If the issue of failure to wake a timely complaint
or inmediate outcry is raisedy the jury shall be informed
that such facty standing alones may not bar conviction.®

Section 1lls Section 951507y ReCeHRe 1947+ is amended
to read as follows:

"95-1507« Sentence of imprisonment for persistent
felony offender. (1) A persistent felony offender is an
of fender who has been previously convicted of a felony and
the present offense is a second felony committed on a
different occasion than the firste

{2) A persistent felony offender shall be imprisoned
in the state prison for a term of not less than five—t5¥
years nor gr more than one—hundred-t100% years providing:

{a) the previous felony conviction was for an offense
committed in this state or any other jurisdiction for which
a sentence to a term of imprisonment in excess of ome—+¢iy
year could have been imposed; and

{b} 1less than five—-1t53% years have elapsed between the
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commission of the present offense and eithery:

{i) the previous felony convictioni or

{ii} the offenders—release gffender's release on
parole or otherwise from a prison or other commitment
imposed as a result of the previously felony conviction; and

{c) the offender was more than twenty-one--{21} years
old at the time of the commission of the new offenses

{3) A previous felony conviction shall not be
considered for the purpose of sentencing under this section
if the offender has been pardoned on the grounds of
innocencey or if the conviction had been set aside in any

post conviction hearing.

Section 12. 3Section 95-2206+ ReCeM. 1947y is amended
to read as follows:

"95-2206« Sentence. (1} Hhenever any person has peed
found gquilty of a crime or offense upon a verdict or a plea
of .quiltys the court may:

t+4{a) ©Oefer gefer imposition of sentence for a period
not to exceed one—{tl} year for any wmisdemeanor$s Ffor a
period not to exceed ¢three—t34 years for any felonye The

sentencing judge may impose wupon the defendant any
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reasonable restrictions or conditions during the period of
the deferred imposition. Such reasonable restrictions or
conditions may includes:

to¥l{i) jail base release;

ty{iéi}) jail time not to exceed minety-t90) days;

tedfiii) conditions for probationg

{4d¥iiy} restitution;

ter(v) any other reasonable conditions deemed
necessary for vrehabilitation or for the protection of
society;

t+f¥ixvi) any combinition of the above.

t24{b) Suspend suspend execution of sentence up to the
maximum sentence allowed for the particular offense. The
seatencing judge may impose on the defendant any reasonable
restrictions during the period of suspended sentences Such
reasonable restrictions may include:

forli)l jail base release;

tHefii)] jail time not to exceed +90% daysi

+e3fiii) conditions for probation;

$a¥f{ iyl restitution;

fterlv) any other reascnabile conditions deesed
necessary for rehabilitation or for the protection of
society;

t+f¥{v¥i) any combination of the abovee

If any restrictions or conditions are violateds any

~12- HE 261
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elapsed times except jail timey shall not be a credit
against the sentences unless the court shall otherwise
order.

+3¥(c) FImpose ippose a fine as provided by taw for the
of fensewj

t43{dy €Eommit cogumit the defendant to a correctional
institution with or without fine by law for the offensew]

1t5¥ie} Iwpose jgpose any combination of subsections
t2% (13{bly t3 (lifcle or ¢ (1)(d) above.

+631i2) The district court may also impose any of the
following restrictions or conditions on the above sentence
which it deems necessary to obtain "the objective of
rehabilitation and the protection of society:

(a} prohibit the defendant the right to held public
office;

{b) prohibit the defendant the right to own or carry a
dangerous weapons;

{c) prohibit freedom of association;

td) prohibit freedom of movement;

(e} any other limitation reasonably related to the
objectives of rehabilitation or the protection of societys

+¥4{31 The judge in the justice court shall not have
the authority to restrict an individual®s rights as
enumerated in subsection t6F (Z]).

E ided in fsection 14 of _thi 3
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94=-5-503(2) and (3]s

£3) Any judge who has suspended the execution of a
sentence or deferred the imposition of a sentence of
imprisonment wunder this sections or his successory is
authorized thereafters in his discretions during the period
of such suspended sentence or deferred imposition of
sentence to revoke such suspension or impose sentence and
order such person committedy or mays in his discretions
order the prisoner placed under the jurisdiction of the
state board of pardons as provided by lawy or retain such
jurisdiction with this courte Prior to the revocation of an
order suspending or deferring the imposition of sentences
the person affected shall be given a hearing."™

Section 13« There i5 a new ReCeMe section that reads
as follows:

Additional sentence for offenses committed with a
dangerous weapons. (1} A persen who has been found guilty of
any offense and whoe+ while engaged in the commission of the
offensey knowingly displayedy» brandisheds or otherwise used

a firearms destructive devices as defined in 69-1931(1)s or

14— HB 261
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other dangerous weapon shalls in addition to the punishment
provided for the coamission of such offenses be sentenced to
a term of imprisonment in the state prison of not less than
2 years or more than 10 yearss except as providea in
[section 14 of this act]e

(2) A person convicted of a second or subsequent
offense under this section shalls in addition to the
punishment provided for the commission of the present
offanses be sentenced to a term of imprisonment in the state
prison of not 1less than 4 Yyears or more than 20 yearss
except as provided in [section 14 of this act]e For the
purposes of this subsection, the following persons shall be
considereg to have been convicted of a previous offense
under this section:

(2} a person who has previously been convicted of an
offenses committed on a different occasion than the gpresent
offenses under 18 UaS.Ce 924(c);: and

{b} a3 person who has previously been convicted of an
offense in this or another states committed on a different
occasion than the present offensey during the commission of
which he knowingly displayeds brandisheds or otherwise wused
a firearwy destructive devicey as defined in 69-1931(1)s or
other dangerocus weapons

{3) The imposition or execution of the sininaum

sentences prescribed by this section -ay not be deferred or
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suspendeds except as provided in [section 14 of this act]je

Section l4« There is @ nenw ReCeMa section that reads
as follows:

Exceptions to sandatory mini aum sentences and
restrictions on deferred imposition and suspended execution
of sentencee All mandatory minimum sentences prescribed by
the laws of tnis state and the restrictions on deferred
imposition ana suspended execution of sentence prescribed by
95~-1507{4)ry 95-2206(4}» and subsection{3) of [section 13 of
this act] do not apply if:

1) thF defendant was less than 18 years of ;ge at the
time of the commission of the offense for which he is to be
sentenced;

{2} the defendant's mental capacitys at the time of
the commission of the offense for which he is to Dbe
sentencedy was significantly impaireds although not so
impaired as to constitute a defense to the prosecution;

{3} the defendanty at the time of the commission of
the offense for which he is to be sentenceds was acting
under unusual and substantial duresss although not such
duress as would constitute a defense to the prosecution;

{4} the defendant was an accomplicesy the conduct
constituting the offense was principally the conduct of
anocthery and the defendant®s participation was relatively

minor; or

—lo- H3 261
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{5} where appliicables no sericus bodily injury was
inflicted on the victime

Section 15« There is a new ReleMs section that rzads
as follows:

Hearing to determine application of exceptionse (1)
when the application of an exception provided for in
[section 14 of this act] is an issuer the court shall grant
the defendant a hearing prior to the imposition of sentence
to determine the applicability of the exceptione

(2) Tie hearing shall be held before the court sitting
wWithout a jurye. The defendant and the prosecution are
entitled to assistance of counsels compulsory processs and
cross—examination of witnesses who appear at the hearinge

(3) If it appears by a preponder ance of the
informationsy including information submitted during the
triale during the sentencing hearinges and in so much of the
presentence report as the court reilies ons that none of the
exceptions at issue applys the court shall impose the
appropriate mandatory sentences. The court shall state the
reasons for its decision in writing and shall include an
identification of the Ffacts relied upon in making its
determinations The statement shall be included in the
judgmente.

SECTLION 1 EFEECTIYE CALE IHIS ACT 1S EFFECTIVE O

JANUARY 13 1978e
—-End-
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HOUSE BILL NO. 261
INTRODUCED BY RAMIREZs MARKSs MOOREs MULARs RYAN,

KENNYe GUULDs FABREGAs JOHNSTONy SCULLYs TROPILAs Tuw:R

A BILL FOR AN ACT ENTITLEU: "AN ACT TO REQUIRE MANDATURY
MINIMUM PRISON SENTENCES FOR CERTAIN VIDLENT AND
DRUG-KELATED CRIMES AND FOR ALY CRIME COMMITTED MWITH A
DANGEROUS WEAPON WITHOUT FTHE OPTION OF DEFERRED I[MPOSITION
DR SUSPENSION OF EXECUTION OF THE SENTENCE; TO PROVIDE FOR
LIMITED EXCEPTIONS TO MANDATORY SENTENCES AND RESTRICTIONS
ON DEFERRED IMPOSITION AND SUSPENDED EXECUTION DF SENTENCE;
AND TO REQUIRE A HEARING TO DETERMINE THE APPLICABILITY OF
THE EXCEPTIODNS; AMENDING SECTIONS 54-132s 54—133, ?4-133.1-
94-5-102¢ 94—-5-103+ 94-5-202s 94-5-302+ 94-5-303s 94-5-401»
94-5-503y 95-1507y and 95-2206» ReCoke 19475 AND PROYIUING

AN EFFECTEVE DATE.®

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 54132y ReCeMe 1947y is amended to
read as foliows:
®54-132. Criminal sale of dangerous drugse te¥i{l)l A
person commnits the offense of a criminal sale of dangerous
drugs if he sellss bartersy exchangess gives aways or offers
to selly bartersy exchangey or give aways manufacturess

preparess cultivatess; compoundss of processes any dangerous
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drug as defined in this act.

12) A person convicted of criminal sale of an opiates

+B3+L{3) A person convicted of criminal sale of
dangerous drugs pot otherwise provided for in subsection (2)
shall be imprisoned in the state prison for a term gf not
less than ene-{1} year nor or more than lifee

+e¥{4) Practitioners and agents under their
supervision acting in the course of a professiomal practice
are exempt from this section.™

Section 2« Section 54-133s ReleM. 1947y is amended to
read as follows:

*54—-133. Criminal possession of dangerous drugse
ta¥{l) A person commits the offense of criminal possession
of dangerous drugs if he possesses any dangerous drug as
defined in this acte

+b3{2)l Any person convicted of 3 criminal possession
of marihuana or its derivatives in an amounty the aggregate
weight of w«hich does not exceed 3txty——€60% grams of
marihuanay or ome—tly gram of hashishy shalle for the first
offenses be guilty of a misdeweanor and is punishable by a
fine not to exceed one-—thousand——do¥tars-—-{51+000% or by

imprisonment in the county jail not to exceced -ene—¢1% yeary
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or by both such fine and imprisonmente A person convicted of
a secondy or subsequenty of fense under this subsection is
punishable by a fine not tc exceed one-thouzand—deiiars
+%$1+0004 or Dy imprisonment in the county jail not to exceed
one-+t13 year or in the state prison not to exceed three——+$3)

years or by both such fine and imprisonmente

ted{4s) A person convicted of criminal possession of
dangerous drugs not otherwise provided for in subsection tb¥
£2) or {3} shall be imprisoned by imprisonment in the state
prison not to exceed five~—{5% years.

t4¥(5}) A person of the age of twenty-one—{21} years or
undery convicted of a first violation wunder this section
shall be presumed to be entitled to a deferred imposition of
sentence. Jurisdiction under this section shall be
exclusively in the district court.”

Section 3. Section 54—133els ReCoMse 1947y is amended
to read as follows:

"54~133.1. CLriminal possession with intent to sell.
{1} A person commits the offense of criminal possession with

intent to sell if he possesses with intent to sell any
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dangerous drug as defined in sectien 54-30l. No person
commits the offense of criminal possession with intent to

seil mari juana unless he possesses one kilogram or more.

t23443) A person convicted of criminal possession with
intent to sell not otherwise proviged for in subsection (2)
chall be imprisoned in the state prison for a term of not
more than twenty—{20} yearss

+3¥4{4) Practitioners and agents under their
supervision acting in the course of a professional practice
as defined by seetéion 54-301 are exempt from this section.™

Section 4. Section 94-5-102y ReleMe 19474 is amended
to read as follows:

“94~-5-102. ODeliberate homicide. {1} Except as
provided in seetton 994-5-103 (i) (a)s criminal hoamicide
constitutes deliberate homicide if:2

(a2} it is committed purposely or knowingly; or

(b} it is committed while the offender is engaged in
or is an accomplice in the commission ofy or an attempt to
commity or flight after committing or attempting to cowmit

robperys sexual intarcourse without consents arsons
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burglarys kidnappings felonious escapes or any other felony
which involves the wuse or threat of physical force or
violence against any indivioual.

{2} A person convicted of the offense of deliberate
homicide shall be punisnhed by death as provided in seetdon
94-5-105y or by imprisonment in the state prison for eamy 2
term not-to-exeeed of not less than 2 years or more than one
hundred——£100} yearsa except as provided in {section 14 of
this act]e.”

Section Se Section 94-5-103¢ ReCeMes 1947s is amended
to read as follows:

"94~5-103« #Mitigated del iberate homicidee
{1} Criminal homicide constitutes mitigated del iberate
homicide when a homicide which would otherwise be déliberate
homicide is committed under the influence of extreme mental
or emotional stress for which there is reasonable
explanation or exciuses The reasonableness of such
explanation or excuse shall be determined from the viewpoint
of a reasonable person in the actor®s situations

{2) A person convicted of mitigated deliberate
homicide shall be imprisonea in the state prison for any g
term net—to—exceed of ngt Jess than 2 years or mare _cthan
forey——+40}) yearsy except as proyided jo [section 14 of this
act Je*

Section 6. Section 94—5-202¢ ReCeM. 1947y is amended

—5— H3 261
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to read as follows:

"94-5-202« Ayggravated assaulte. (1} A person commits
the offense of aggravated assault if he purposely or
knowingly causes: -

{a}) serious podily injury to another; or

{b) bodily injury to another with a weapon; or

{c) reasonable apprehension of serious bodily injury
in another by use of a weapon; or

{d} bodily injury to a peace officer.

{2) A person convicted of aggravated assault shall be
imprisoned in the state prison for sny 2 term not—to-exceed
of not less thao 2 years or sore ihan twenty—€203 yearss
except as provided in [sectiop 14 of this act]e”

Section Te Section 94-5-302y ReleMe 1947y is amended
to read as followss

"34~5-3CZe« Kidnappinge (1) A person commits the
offense of kidnapping if he knowingly or purposely and
without lawful authority restrains another person by either
secreting or holding him in a place of isolationy or by
using or threatening to use physical force.

(2) A person convicted of the offense of kidnapping
shall be imprisoned in the state prison for any a term not
to-exceed of not less than 2 years or wmore than +ten—+{10¥
yearss @xcept as provided in {seciign 14 of this actl."

Section 8. Section 94-5-303y R.leMe 1947+ is amended

—-6- HB 261
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to reac as follows:

"94~5-303« Aggravated kidnappinge {1} A person
commits the offense of aggravated kidnapping if he knowingly
or purposely and without lawful authority restrains another
person by either secreting or holding him in a place of
isolationy or by using or threatening to use physical forces
With any of the following purposes:

{3} to hold for ransom or rewardy or as 3 shield or
hostage; or

(b) to facilitate comamission of any felony or flight
thereafter; or

fc) to inflict bodily injury on or to terrorize the
victim or another; or

(d) to interfere with the per formance of any
governmental or political function; or

(e) to hold another in a condition of involuntary
servitudes

(2) & Except as provided ip {sectiop 14 of this actls
a8 person convicted of the offense of aggravated kidnapping
shall be punished by death as provided in seetieon 94—5-304y
er- be imprisoned in the state prison for any a term not—te
exceed of not less thao 2 years or more than ene——hundred
+100% vyears unless he has wvoluntarily released the victime
alivey in a safe places and not suffering from serious

bodily injurys in which event he sh. 1 be imprisoned in the
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state prison for any a term not-to-exceed of not less tnan 2
years or more than ten—¢i0F yearse®

Section 9. Section 94-5-401ls RelaMe 1947y is awended
to read as follows:

"94-5-401le Robberys (1) A person commits the offense
of robbery ifs in the course of committing a thefty he:

{a) inflicts bodily injury upon another; or

{b} threatens to inflict bodily injury upon any person
or purposely or knowingly puts any person in fear of
immediate bodily injury; or

{c} cqmnits or threatens immediately to commit any
felonyy other than theft.

(2) A person convicted of the offense of robbery shall
be imprisoned in the state prison for any a3 term not——to
exceed of not less than 2 years or more thon ferty—{40}
yearss except as provided in [section 14 of this aCt]e

{3) "In the course of committing a theft* as wused in
this section includes acts which occur in an attempt to
commit or in the commission of thefty or in fFlight after the
attewmpt or cosmissiona™

Section lO0e Section 94-5-5039 ReCeMe 1947y is amended
to read as follows:

"34-5-503« Sexual intercourse without consente (1) A
person who knowingly has sexual intercourse without consent

with a persan not his spouse commits the offense of sexual

—-a- Ho 261
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intercourse without consente.

(2) A person convicted of sexual intercourse without
consent shall be imprisoned in the state prison for any g
ters mot—to-exceed of not less than & years or wore than
twenty-{20) yearss except as grovided in {section 14 of this
actje

{3} If +the victim is less than sixteen—tl6% years old
and the offender is three—t3¥ or mare years older than the
victim¢ or if the offender inflicts bodily injury upon
anyone in the course of committing sexual intercourse
without consents he shall be imprisoned in the state prison
for any term not—to-exceed of pot less then 2 years or more
than ferty—t40) yearss except s groyided in {section 14 of
this act]. '

(4) An act %in the course of committing saxual
intercourse without consent™ shall include an attempt to
commit the offense or flight after the attempt or
cCOommaissions

(5) 1a) No evidence concerning the sexual conduct of
the victim is admissible in prosecutions under this sections
except:

tay{i)l Evidence evidepce of the victim's past sexual
conduct with the of fender;

t3+i{iil Evidence gvidence of specific instances of the

victim®s sexual activity to show the origin of semeny
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pregnancys or disease whith is at issue in the prosecution
under this sectione

{by If the defendant proposess for any purposes to
offer evidence described in tef-or—¢b4y subsection S{aj(i} or
Slallii}y the trial judge shalil prder a hearing out of the
presence of the jury to detersine whether the propose;
evidence is admissible under this subsectione.

{6) If the issue of failure to make a timely complaint
or immediate outcry is raisedy the jury shall be informed
that such facts standing alones may not bar coaviction.™

Section 1ll. Section 95-1507Ty ReCeMe 1947+ i5 amended
to read as follows:

"95-150T« Sentence of imprisonment for persistent
felony offender. {1) A persistent felony offender is an
of fender who has been previously convicted of a felony and
the present offense is a second felony committed on a
different occasion than the firste

{2) A persistent felony offender shall be imprisoned
in the state prison for a term of not less than frwe—¢5%
years nor Qo[ more than one-hundred-£t100} years providing:

(a) the previous felony conviction was for an offense
committed in this state or any other jurisdiction for which
a sentence to a term of imprisonment in excess of one——+¢1¥
year could have been imposed; snd

{b) 1less than five—15% years have elapsed between the

-10- HB 261
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commission of the present offense and eitherv:

{i) the previous felony convictionj or

{ii} the offenders——retease gffender®s felease on
parole or otherwise from a prison or other comamitment
imposed as a result of the previously felony conviction; and

{c) the offender was more than twenty-one~—421¥} years
old at the time of the commission of the new offensea

{3) A previous felony conviction shall not be
considered for the purpose of sentencing under this section
if the offender has been pardoned on the grounds of
innocencey or if the coanviction had been set aside in any

post conviction hearing.

Section 12. Section 95-2206y RelsMe 1947+ is amended
to read as follows:

"95-2206- Sentence. (1) %henever any person has opeen
found guilty of a crime or offense upon a verdict or a plea
of .guiltys the court may:

tx34{a) ©Oefer defer imposition of sentence for a pariod
not to exceed one—¢14 year for any wmisdemeanorts for a
period not to exceed three—{3}+ years for any felonys The

sentencing judge may impose upon the defendant any
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reasonable restrictions or conditions during the period of

the deferred imposition. Such

conditions may include:

t+a¥fi) jail base release;

reasonable

restrictions or

thH¥Lii)l jail time not to exceed ninety-t90% days;

te¥{iii) conditions for probation;

+dyliv] restitution;
teyiv) any other
necessary for rehabilitat

society;

reasonable

ion or for

con

the

+f+ixil any combination of the above.

ditions deemed

protection of

£23(b) Suspend suspend execution of seatence up to the
for the particular offense. The

maximum sentence allowed

sentencing judge may impose on the defendant any reasonable

restrictions during the period of suspended sentencee Such

reasonable restrictions aay

include:

ta¥f{jl jail base release;

th¥lii} jail time not tao exceed +90F days;

fe¥iiii) conditions for probation;

fe¥{iy) restitution;
teyiv}l any other

reasonable

necessary for rehabilitation or for

society;

cond

the

t+F¥{vi) any combination of the above.

If any restrictions or

-12-
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violateds any
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elapsed times except jail times shall not be a credit
against the sentencey unless the court shall otherwise
ordere

+3¥(c) *Impose jippose a fine as provided by law for the
of fensewi

t+49{dy €Eommit compmit the defendant to a correctional
institution with or without fine by law for the offensewi

£5¥{e) ¥mpose impose any combination of subsections
t2F {13tble €37 (liic)e Or 4% {11id} above.

t6¥{2) The district court may also impose any of the
following restrictions ar conditions on the above sentence
which it deems necessary to obtain rthe objective of
rehabilitation and the protection of society:

{a} prohibit the defendant the right to hold public
office;

{b) prohibit the defencdant the right to own or carry a
dangerous weapon;

{c) prohibit freedom of association;

(d} prohibit freedom of movement;

(e} any other limitation reasonably related to the
objectives of rehapilitation or the protection of societye

+#1131 The judge in the justice court shall not have
the authority to restrict an individual's rights as

enumerated in subsection +6% [2]-

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

HE 0261702

{5} Any judge who has suspended the execution of a
senptence or deferred the imposition of a sentence of
ioprisonment under this sectiony or his successory s
authorized thereafters in his discretions during the period
of such suspended sentence or deferred imposition of
sentence to revoke such suspension or impose sentence and
order such person committeds or mays in his discretions
order the prisoner placed under the jurisdiction of the
state board of pardons as provided by lawy or retain such
jurisdiction with this courts Prior to the revocation of an
order suspending or deferring the imposition of sentences
the person 2ffected shall be given a hearing.”

Section 13. There i5 a new Rel<Me section that reads
as follows:

Additional sentence for offenses committed with a
dangerous weapons (1) A person who has been found guilty of
any offense and whos while engaged in the commission of the
offenses knowingly displayeds brandisheds or otherwise used

a firearmy destructive devices as defined in 69-1931(1l}s or

—14- HB 261
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other dangerous weapon shalls in addition to the punishaent
provided for the commission of such offenses be sentenced to
a term of imprisonment in the state prison of not less than
2 years or more than 10 yearss except as providea in
[sectian 14 of this act]e

{2) A persan coavicted of a second or subSequent
offense wunder this section shally in addition to the
punishment provided for the commission of the present
offenses be sentenced to a term of imprisonment in the state
prison of not less than 4 years or more than 20 yearss
except as provided in [section 14 of this act]s For the
purposes of this subsections the following persons shatl be
considered to have been convicted of a previous offense
under this section:

ta) a person who has previocusly been coavicted of an
offenses committed on a different occasion than the present
offensey under 18 UeS5e.Ce 92%{C); and

{b) a person who has previously been convicted of an
offense in this or another states coummitted on a different
occasion than the present offensey during the commission of
which he knowingly displayeds brandisheds or otherwise wused
a fireariay destructive devicey as defined in 69-1931(1)s» or
other dangerous weapone

(3} The imposition or execution of the Mminimum

sentences prescribed by this section -‘ay not be deferred or

~15- Hi 261
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suspendedy except as provided in [section 14 of this act]e

Section l4e There is 3 new ReCeMe section that reads
as followss:

Exceptions to mandatory minigum sentences and
restrictions on deferred imposition and suspended execution
of sentence. All mandatory minimum sentences prescribed by
the laws of tnis state and the restrictions on deferred
imposition #na suspended execution of sentence prescribed by
95-1507({4)e 95-22056(4)s and subsection{(3} of [section 13 of
this act] do not apply if:

{1) thf defendant was less than 18 years of age at the
time of the commission of the offense for which he is to be
sentenced;

{2y the defendant's wmental capacitys at the time of
the commission of the offense for which bhe is to be
sentencede was significantly impairedy although not sco
impaired as tc constitute a defense to the prosecution;

{3) the defendants at the time of the commission of
the offense for which he is to be sentenceds was acting
under unusual and substantial duresssy although not such
duress as would constitute a defense to the prosecution:

{(4) the defendant was an accomplicey the conduct
constituting the offense was principally the conduct of
anotherey and the defendant's participation was relatively

minor; or
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{5} where appiicables Mo sericus bDodily injury was
inflicted on the victims

Section 15« There is a new Re.(«M. section that reads
as follows:

Hearing to determine application of exceptionse (1)
When the application of an exception provided for in
{section 14 of this act] is an issuey the court shall grant
the defendant a hearing prior to the imposition of sentence
to determine the applicability of the exceptione

(2) The hearing shall be held before the court sitting
without a jurye. The defendant and the prosecution are
entitied to assistance of counsels compulsory processs and
cross—examination of witnesses who appear at the hearing.

{3) If it appears by a preponderance of the
informations including information submitted during the
trialy during the sentencing hearings and in so much of the
presentence report as the court relies ons that none of the
exceptions at issue applys the court shall impose the
appropriate mandatory sentence. The court shall state the
reasons for its decision in writing and shall include an
identification of the facts relied upon in making its
determination. The statement shall be included in the
judgmente

SECYION 16e EFFECTIVE ODATEe JHIS ACT IS EFFECTIVE ON

JANUARY 19 1978e
-End-
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