
~5th Legislatu~e LC 0398/01 

2 

3 

q 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1"i 

16 

11 

18 

19 

20 

21 

22 

2J 

211 

25 

' '''' ''' '' •c' ''''''''' ••• >CT '' ,,.,,,, ,,,;:.~~ ... 
~INIMU~ PRISON SENTENCES FOR CERTAIN VIOLENT lHD 

DRUG-RELATED CRIMES AND FOB ANY CRiftE CO~BITTED WITH A 

DlNGERODS WEAPON iiTBODT TBE OPTION OF DEFERRED I~POSITIOI 

OR SUSPENSION OF EXECUTION OF THE SENTENCE; TO PROVIDE FOB 

LIMITED ElCEPTIOIS TO !ANDATOR! SEHTENCES AID RESTRICTIONS 

ON DEFERRED IKPOSITIOI AKD SUSPEIDED EXECUTION OP SEJTEJCE; 

!MD TO REQUIRE A BEARIHG TO DETEB!IIE TBE APPLICABILITY OF 

THE EXCEPTIONS; !~ENDING SECTIONS Sq-132, 5~133, 5q-1)3.1, 

9q-5-102, 94-5-103, 9q-5-202, 94-5-302, 94-5-303, 94-5-401, 

9q-5-503, 95-1507, and 95-2206, B.C.!. 19q7." 

aE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MOBTABA: 

section 1. section 5~-132, B.c.~. 19q7, is aaended to 

read as follows: 

"54-132. Criminal sale of dangerous d~ugs. ~lll A 

person commits the offense of a criminal sale of dangerous 

drugs if he sells, barters, exchanges, gives away, or offers 

to sell, barter, eichange£ o~ give away, •anufactures, 

prepares, cultivates, co•pounds£ or processes any dangerous 

d~ug as defined in this act. 

J~ _ _!__22rso~ convicted of criminal sale of an Q£iat~ 
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~§_Qefined in 5~30\(181. shall be iaprisoned in the st~~ 

priso~_fQ£ a ter• of pot less tban 2 years or aore than 

life, except ~rovided in [section 1q of this act]~ 

~111 A person convicted of criminal sale of 

dangerous drugs not otherwise provided_for in subsection !2) 

shall be iaprisoned in tbe state prison for a ter• £! not 

less than ~1~ year ~ ~ acre than life. 

~1!1 Practitioners and agents under their 

supervision acting in the course of a professional practice 

are exe•pt fro• this section.• 

Section 2. Section 5~133, R.c.a. \9q7, is aaended to 

read as follows: 

"511-133. Cri•inal possession of dangerous drugs. 

~111 A person co•aits the offense of criminal possession 

of dangerous drugs if he possesses any dangerous drug as 

defined in this act. 

~11l Any person convicted of a criainal possession 

of marihuana or its derivatives in an aaountT the aggregate 

veigbt of which does not exceed sialy f60t graas of 

•aribuanay or ~1t gra• of hasbisbT shall, for the first 

offense, be guilty of a aisdeaeanor and is punishable by a 

fine not to e~ceed eRe taeasa•4 ~ella£& fS1,000t or by 

iaprisonaent in the county jail not to exceed 9&&-f1t yeary 

or by both such fine and iaprisonaent. l person convicted of 

a secor.dy or subsequentT offense under tbis subsection is 

-2- ;/!3,c2&/ 
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punishable by a fine not to exceed eae theesaa~ ~ellass 

i$1,000~ or by iaprisonaent in the county jail not to exceed 

&ee--i1~ year or in the state prison not to exceed thsee !3T 

years or by both such fine and iaprisonaent. 

UL A Perso.~LJ;onvicted of~I'ci~,i.J!i1.l _ possessiQ!! _of an 

apia!~ as defined in 5~ 301~1, shall be iaprisoned in the 

state prison for a term of not less than 2 years or aore 

than 5 yea!s, except as proYided in [section 14 of this 

act J. 

~1!1 & person convicted of criainal possession of 

dangerous drugs not otherwise proYided for in subsection ~ 

121 or !3t shall be iaprisoned by iaprisonaent in the state 

prison not to exceed ~st years. 

~121 A person of the age of tweatJ eae (21~ years or 

underT convicted of a first violation under this section 

shall be presuaed to be entitled to a deferred iaposition of 

sentence. Jurisdiction under this section shall be 

exclusiYely in the district court." 

Section 3. Section 511-133.1, B.c.e.. 1947, is aaended 

to read as follows: 

"54-133,1. Criainal possession with intent to sell, 

(1) A person coaaits the offense of criminal possession with 

intent to sell if he possesses with intent to sell any 

danqerous drug as defined in Sli-301. Mo person 

coaaits the offense of criminal possession with intent to 
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sell aarijuana unless he possesses one kil·1graa or aore. 

Jll A person convicted of C{iaiaal possession of an 

Q~!~as defined in 5~ ]Q1~LL_!!!h intent to sell shall 

be imprisoned ~~e state prisop for a tera of not l~§§ 

ih~_l __ ygars or aore than 20 tear2£ e~cept as provided in 

[section 14 of this actl£ 

~ill A person convicted of criainal possession with 

intent to sell not otherwise proYided for in su~secti~Jll 

shall be imprisoned in the state prison for a ter• of not 

sore than twe&tJ (20~ years. 

~l!l Practitioners and agents under their 

superYis~on acting in the course of a professional practice 

as defined by &ss\isa Sli-301 are ereapt froa this section.• 

section q, Section 94-5-102, R.c. ~. 19~7, is aaended 

to read as follows: 

"94->-102. Deliberate boaicil'le. (1) Except as 

proYided in sest;isa 911->-103 (1) (a), criminal hoaicide 

constitutes deliberate homicide if: 

(a) it is coaai tted purposely or knowingly; or 

(b) it is coaaitted while the offender is engaged in 

or is an accoaplice in the coaaission of7 or an atteapt to 

coamitT or fli~ht after comaitting or atteapting to coaait 

robbery, sexual intercourse without consentr arson, 

burglary, kidnapping, felonious escape£ or any other feloay 

which inYolves the use or threat of phfsical force or 

-~-
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violence against any individual. 

(2) A pe~son convicted of the offense of deliberate 

hoaicide shall be punished by death as provided in see•iee 

gq_5-105y or by iap~isonaent in the state prison tor ~ ~ 

te~• ae* te e•see~ of not less than 2 yea~s or aore than e.e 

hYei~e~ (100t years£ except as provided in [se£tion 14 of 

this act]." 

section s. Section 9~5-103, B.C.ft. 1947. is a•ended 

to read as follows: 

"'lij-5-103. !litigated deliberate hoaicide. 

(1) Criainal hoaicide constitutes aitigated deliberate 

hoaicide when a hoaicide which would otherwise be deliberate 

hoaicide is coaaitted under the influence of extreae aental 

or eaotional stress for which there is reasonable 

explanation or e:r:cuse. The reasonableness of sncb 

explanation or e:r:cuse shall be deterained fro• the viewpoint 

of a reasonable person in the actor's situation. 

(2) A person convicted of aitigated deliberate 

hoaicide shall be i•prisoned in the state prison for ~ ~ 

tera of not less tban 2 yea's or aore than 

fe~•Y (40t years, except as provided in [section 14 of this 

act], n 

section 6. section 94-5-202. R.C.!I. 1947, is aaended 

to read as follows: 

"911-5-202. Aggravated assault. (1) A person coaaits 
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the offense of aggravated assault if he purposely or 

knowingly causes: 

(a) serious bodily injury to another; ~ 

{b) bodily injury to another with a weapon; ~ 

(c) reasonable apprehension of serious bodily injury 

in another by use of a weapon; or 

(d) bodily injury to a peace officer. 

(2) A person convicted of aggravated assault shall be 

iaprisoned in the state prison for ~ a tera ae• •e eaeeei 

of not less than 2 years or aore than ••e••r f20~ years£ 

except as provided in (section 14 of this acti.• 

Section 7. Section 9q-5-302, R.c.". 19q7• is aaended 

to read as follows: 

wgq-5-302. ~idnapping. (1) A person coaaits the 

offense of kidnapping if he knowingly or purposely and 

without lawful authority restrains another person by either 

secreting or holding hia in a place of isolation7 or by 

using or threatening t~ use physical force. 

(2) A person convicted of the offense of kidnapping 

shall be i•prisoned in the state prison for .., 5 tera ..-

te ecu;eei of_.!H!1 less than 2 years or aore than ~10+ 

years£ erceet as erovided in [section 1- of this act]." 

Section 8. Section 9ij-5-303. B.C."· 19117, is aaended 

to raad as follows: 

"911-5-303, Aggravated kidnapping. ( 1) A person 

-6--
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coa•its the offense of aggravated kidnapping if he knowingly 

or purposely and without lawful authority restrains another 

person by either secreting or holding hi• in a place of 

isolation.., or by using or t~reatening to use physical force, 

with any of the following purposes: 

(aj to hold for ransoa or reward.., or as a shield or 

hostage; -

(b) to facilitate co••ission of any felony or flight 

thereafter; -

(c) to inflict bodily injury on or to terrorize the 

victi• or another; ~ 

(d) to interfere with the perforaance of any 

governaental or political function; or 

(e) to hold another in a condition of involuntary 

serTi tude. 

(2) * Except as provided in [section 14 of this act], 

~ person convicted of the offense of aggravated kidnapping 

shall be punished by death as proTided in seetiea 94-5-304.., 

or be iaprisoned in the state prison for .., ~ ter• aet. •• 

~ of not less than 2 years or more tbaq eae h~ai£ei 

i100~ years unless he has voluntarily released the victi•, 

alive, in a safe place, and not suffering fro• serious 

bodily injury, in which event he shall be iaprisoned in the 

state prison for a&f ~ ter• aet te ueeell 2! not less than 2 

year!L.QLm~ ~lOt years.• 

-7-

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2!1 

25 

LC 0398/01 

Section 9, Section 94-5-401, R,C.~, 1947, is amended 

to read as follows: 

"94-5-401. Robbery, (1) 1 person coaaits the offense 

of robbery if, in the course of co••itting a theft, he: 

inflicts bodily injmry upon another; &E (a) 

(b) threatens to inflict bodily injury upon any person 

or purposely or knowingly puts any person in fear of 

i••ediate bodily injury; or 

(c) comaits or threatens i••ediately to co••it any 

felony.., other than theft, 

(2) ~ person conTicted of the offense of robbery shall 

be iaprtsoned in the state prison for ~ ~ ter• ~ 

84&8&& of not less than 2 years or •ore than fa£ty I~Ot 

years, except as provided in [section 14 of this act]. 

(3) •rn the course of co•aitting a theft• as used in 

this section includes acts which occur in an atte•pt to 

commit or in the co••ission of theftT or in flight after the 

attempt or coa•ission.w 

Section 10. Section 94-5-503, B.c.~. 1947. is amended 

to read as follows: 

"94-5-503. Sexual intercourse without consent. (1) A 

person wbo knowingly has sexual intercourse without consent 

with a person not his spouse co••its tbe offense of sexual 

intercourse without consent. 

(2) A person convicted of sexual intercourse vitbout 

-8-



' 

LC 0398/01 

consent shall be iaprisoned in the state prison for ~ ~ 

2 tera ae• te easeeil of not less than 2 years or aore than 

3 tveaty (20r years, except as prowided !n [section 14 of thi§ 

~ act]. 

'5 (3) If the victia is less than siEteea (16r years old 

6 and the offender is ta£ee (3r or aore years older than the 

7 victi~ or if the offender inflicts bodily injury upon 

8 anyone in the course of coaaitting sexual intercourse 

9 without consent, he shall be iaprisoned in the state prison 

10 for any tera aet te easeeil of not less thaa 2 years or •o¥e 

11 ~ €e£tf (~OT years, except as provided ·in [section 111 of 

12 this act]. 

13 (4) An act "in the course of coaaittinq sexual 

,. intercourse vithout consent" shall include an atteapt to 

15 COBllit the offense or flight after the atteapt or 

16 co11aission. 

17 (5) l!L No evidence concerning the sexual conduct of 

18 the victia is adaissible in prosecutions under this section, 

19 except: 

20 ~lil I!Yiliease evid!U!£!l of the victia's past sexual 

21 conduct vith tbe offender; 

22 ~!iil i•iieaee gvide~ of specific instances of the 

23 victia's sexual activity to shov the origin of seaen, 

211 pregnancy, or disease vhicb is at issue in the prosecution 

25 under this section. 
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1kl If the defendant proposes, for any purpose, to 

offer evidence described in (~I 9£ (81 subsection 5 !al Iii or 

5!a) !iil, the trial judge shall order a bearing out of the 

presence of the jury to deteraine whether tbe proposed 

evidence is adaissible under this subsection. 

(6) If the issue of failure to aake a tiaely coaplaint 

or iaaediate outcry is raised, the jQry shall be inforaed 

that such fact, standing alone, aay not bar conviction." 

Section 11. Section 9>-1507, R,C,!. 19~7, is aaended 

to read as follows: 

"95-1507. Sentence of iaprisonaent for persistent 

felony offender. C1l A persistent felony offender is an 

offender vho has been previously convicted of a felony and 

the present offense is a second felony coaaitted on a 

different occasion than the first. 

(2) A persistent felony offender shall be iaprisoned 

in the state prison for a tera of not less than five 15T 

years ~ ~ more than eae •vadped f100t years providing: 

(a) the previous felony conviction was for an offense 

comaitted in this state or any other jurisdiction for which 

a sentence to a tera of iaprisonaent in excess of ~1~ 

year could have been iaposed; t&4 

(b) less than ~5r years have elapsed between the 

comaission of the present offense and eitherT~ 

(i) the previous felony conviction~ or 

-10-
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(ii) the effeaieEs E&leaee gffender•s release on 

parole or otherwise fro• a prison or other coaaitaent 

iaposed as a result of the preYiously felony conviction; and 

(c) the offender vas aore than ~weaiy eae !21r years 

old at the tiae of the coaaission of the new· offense. 

(3) A previous felonJ conviction sball not be 

considered for the purpose of sentencing under this section 

if tbe offender has been pardoned on the grounds of 

innocencev or if the conviction ha~ been set aside in any 

post conYiction hearing. 

Ill) !Jcept as provided in [section 14 of this act], 

tbe iaposition or execution of the first 5 years of a 

sentence iaposed under suhsecti~ aay not be.deferred or 

suspended." 

Section 12. Section 95-220&, R.c.~. 19117, is aaended 

to read as follows: 

"95-2206. Sentence. J1l Wheneyer any person has been 

found guilty of a criae or offense upon a verdict or a plea 

of guilty£ the court aay: 

f4+~ ~ de~ iaposition of sentence for a period 

not to exceed ~lr year for dDY aisdeaeanor~L for a 

period not to exceed ~a£ee (3t years for any felony. The 

sentencing judge aay iapose upon the defendant any 

reasonable restrictions or conditions during tbe period of 

the deferred imposition, sach reasonable restrictions or 

-11-
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conditions aay include: 

~lil jail base release; 

~{iil jail tiae not to exceed aiaety (90t days; 

ietliiil conditions for probation; 

i8tli!t restitution; 

-f<* .L!.l. a n y other reasonable conditions deeaed 

necessary for rehabilitation or far the protection of 

society; 

tftlY!l any coabination of the aboye, 

~1BL 8aspea4 suspeni execution of sentence up to the 

aaxiaua sentence allowed for the particular offense. The 

sentenci~9 judge aay iapose oa the defendant any reasonable 

restrictions during the period of suspended sentence. Such 

reasonable restrictions aay include: 

~lil jail base release; 

~liil jail tiae not to exceed ~9ot days; 

i&r1iii! conditions for probation; 

~11Yl restitution; 

-f<*l.!l. any other reasonable conditions deeaed 

necessary for rehabilitation or for the protection ot 

society; 

~LYil any coabination of the above. 

If any restrictions or conditions are violated, any 

elapsed tiae, except jail tiae, shall not be a credit 

against the sentence. unless the court shall otherwise 

-12-
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order. 

~~l£l ~ iapose a fioe as proyided by law for the 

offense..-.a. 

~j~ ~ coaait the defendant to a correctional 

institution witn or without fine by law for tne offense..-.a. 

~~ ~ iapose any coabination of subsections 

~ .lltJ.!ll, ~ .ilL!£1., or -t4t- .i!illl aboYe. 

i+T.lll The district court aay also iapose any of the 

following restrictions or conditions on the above sentence 

which it deeas necessary to obtain the objective of 

rehabilitation and the protection of society: 

(a) prohibit the defendant the riqht to hold public 

office; 

(b) prohibit the defendant the right to own or carry a 

dangerous weapon; 

(c) prohibit freedoa of association; 

(d) prohibit freedoa of aoveaent; 

(e) any other liaitation reasonably related to the 

objectives of rehabilitation or the protection of society. 

i+rlll The judge in the justice court shall not have 

the authority to restrict an indiYidual•s rights as 

enumerated in subsection ~ Jll• 

(41 E:~cept as proyided in [section 14 of this act la. 

tbe iaposition or eJ:ecution of the first 2~rs of a 

sentence of imprisonment iaposed under the following 

-13-
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sections may not be deferred or saspeoded; 54-132!21£ 

54-1))(3) 1 54-~2), 94-5-102(2), 94-5-10J(2L& 

2!-5=1QlJ.2l. 94 5-302Jll. 94-5-303121 • 94-5-401 {2) • ~ 

94-5-5C3!2l aod Ill, 

12t Any judge who 

sentence or deferred the 

has suspended the executioo of a 

iaposition of a sentence of 

isprisonaent under this sectionT or his successorT is 

authorized thereafter, in his discretioo, during the period 

of such suspended sentence or deferred iaposition of 

sentence to revoke such suspension or iapose sentence and 

order such person coasittedT or aay, in his discretion, 

order the prisoner placed under the jurisdiction of the 

state board of pardons as provided by lavT or retain such 

jnrisdictioo with this court. Prior to the revocation of au 

order suspending or deferring the isposition of sentence. 

the person affected shall be given a hearing.• 

Section 13. There is a new R.C.!. section that reads 

as follows: 

Additional sentence for offenses coaaitted with a 

dangerous weapon. (11 l person vho bas beeo found guilty of 

any offense and who, while engaged in the coamission of the 

offense, (nowingly displayed, brandished, or otherwise used 

a firear•, destructive device, as defined in 69-1931(1) • or 

other dangerous weapon shall, in addition to the ponishsent 

provided for the cosaission of such offense, be sentenced to 

-14-
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a tera of iaprisonaent in the state prison of not less than 

2 years or aore than 10 years, except as provided in 

[section 14 of this act]. 

(2) A person convicted of a secoad or subsequent 

offense under this section shall, in addition to the 

punishaent provided for the coaaission of the present 

offense. be sentenced to a tera of iaprisonaent in the state 

prison of not less than 4 years or aore than 20 years, 

except as prowided in [section 14 of this act]. For the 

purposes of this subsection. the following persons shall be 

considered to have been convicted of a previous offense 

under this section: 

(a) a person who has previously been convicted of an 

offense, coaaitted on a different occasion than the present 

offense, under 18 o.s.c. 924(c); and 

(b) a person vbo bas previously been convicted of an 

offense in this or another state, coaaitted on a different 

occasion than the present offense, during the coaaission of 

vhich he tnovingly displayed, brandished, or otherwise used 

a fireara, destructive device, as defined in 69-1931(1), or 

other dangerous weapon. 

(3) The iaposition or execution of the ainiaua 

sentences prescribed by this section •ay not be deferred or 

suspended• except as provided in (section 111 of this act]. 

Section 111. There is a nev B.c.~. section that reads 
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as follows: 

Exceptions to aandatory aini au a sentences and 

restrictions on deferred iaposition and suspended execution 

of sentence. All aandatory ainiaua sentences prescribed by 

the laws of this state and the restrictions on deferred 

iaposition and suspended execution of sentence prescribed by 

95-1507(11) • 95-2206(11), and subsection(J) of [section 13 of 

this act] do not apply if: 

(1) the defendant was less than 18 years of age at tbe 

tiae of the co•aission of the offense for which be is to be 

sentenced; 

(2), the defendant's aental capacity, at the tiae of 

the coaaission of the offense for vhich he is to he 

sentenced, vas significantly iapaired, although not so 

iapaired as to constitute a defense to the prosecution; 

(3) the defendant, at the time of the coaaission of 

tbe offense for vhich he is to be sentenced. vas acting 

under unusual and substantial duress, although not such 

duress as would constitute a defense to the prosecution; 

(II) the defendant was an accoaplice, the conduct 

constituting the offense was principally the conduct of 

another, and the defendant's participation vas relatiyely 

•inor; or 

(5) where applicable, no serious bodily injury vas 

inflicted on the victi•. 

-16-
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Section 15. ~here is a nev B.C.ft. section that reads 

2 as follows: 

1 Rearing to determine application of exceptions. (1) 

q When the application of an eiception prowided for in 

5 [section 1q of this act] is an issue, the court shall grant 

6 the defendant a hearing prior to the i1position of sentence 

7 to deteraine the applicability of the exception. 

8 (2) The hearing shall be held before the court sitt1at 

9 vitbout a jury. The defendant and tbe prosecution aee 

10 entitled to assistance of counsel, co1pnlsory process. aat 

11 cross-exaaination of witnesses vho appear,at the bearing. 

12 (3) If it appears bJ a preponderance of the 

13 inforaation, including inforaation submitted during the 

1~ trial, dnring the sentencing hearing. and in so auch of the 

15 presentence report as the court relies on, that none of the 

16 exceptions at issue apply, the court shall iapose the 

17 appropriate aandatory sentence. The court shall state the 

18 reasons for its decision in vritiag and shall include an 

19 

20 

identification of the facts relied 

determination. The stateaent shall 

21 judg11ent. 

-End-
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STATE OF MONTANA 
REQUEST NO. _1_4_1-_7_7_ 

FISCAL NOTE 

Form BD-15 

In compliance with a written request re.;aived January 21 19 7]__ , there is hereby submitted a Fiscal Note 

for House Bill 261 pursuant to Chapter 53, Laws of Montana, 1965- Thirty-N!nth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

House Bill 261 is an act to require mandatory minimum prison sentences for certain violent and drug related crimes and for 
any crime committed with a dangerous weapon without the option of deferred imposition or suspension of execution of the 

sentence. 

ASSUMPTIONS: 

1. Montana Board of Crime Control has. 1975 data that shows approximately 75 persons convicted of violent and drug 
related crimes would receive deferred or suspended sentences under current law. 

2. The 75 deferred or suspended sentences under current law would receive a two year sentence under the proposed law. 
3. The average length of stay in the prison on a two year sentence is four months. 
4. The average daily cost per person in the prison was $27.52 for FY 76. 

The average daily cost per person on probation was $ 0.65 for FY 76. 
The net increase in cost to the state would be $26.87 per day. 

5. Additional space could be provided to handle the increased population caused by House Bill 261. 

FISCAL IMPACT: 

Increased cost of proposed legislation 

LONG-RANGE EFFECT: 

_f_'LBL_ 

$241,830 

FY 79 

$241,830 

Since existing prison facilities are already overcrowded, additional facilities may be required to accommodate the population 

increase due to the proposed legislation. 

B1oGE~~~TO:t .t~~~-
Office of Budget and Program Planning 

Date: .I-·~!-)] 
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oo Judioiory ~-~~/1. "JJfrr:J1 
~""'~~ IITRODUCED BY :¥\11. .c 

;;a ct$errw=·o.S::~\''~ c~ 1d~ 
A BILL FOR All ACT EIITITLED: . "All ACT TO REQUIRE I!UIDA'l'OBY ~~ 
I!INIKUB ~RISON SEBTEHCES FOR CERTliH fiOLEHT liD 

Dl!llG-BI!LATED CRI!'II!S AND FOR AJY CRII!.E COlli!IT.TED iiiTH A 

DANGI!ROUS WEAPON WITHOUT THE OPTION OF DEFEBRED II!POSITIOR 

OR SUSPEIISIOII OF EXECUTION OF THE SEIITEIICE; TO PROVIDE FOB 

LIBITED EICEPTIOBS TO llMDATORY SEB'l'EICES AiD BESTBICTIOIIS 

OM DEFERRED IBPOSITIOI liD SUSPEJDED EIECUTIOII OF SEBTEICE; 

liD TO REQUIRE l HElRIBG TO DETERIIBE THE APPLICABILITY OF 

TBE EXCEPTIOIS; li!EIDIHG SECTIOIS 54-132, 5~133, 54-133,1, 

94-5-102, 94-5-103, 94-5-202, 94-5-302, 94-5-303, 94-5-401. 

94-5-503, 95-1507, and 95-2206, R.C.ft, 1947." 

BE IT ElllCTBD BY THE LEGISLATURE OF THE STATE OF I!O~Ail: 

Section 1. section 54-132, B.c.~. 1941, is aaended to 

read as follows: 

w54-132. C~:iainal sale of dangerous drugs. ~11l A 

person commits the offense of a criminal sale of danqero~s 

drugs if he sells, ba~:ters, exchanges, gives away, o1: offers 

to sell, ba ~:ter, excba11qe.._ 01: git'e away, •anufactures • 

prepa~:es, c~ltivates, coapounds.._ or p~:ocesses any dangerous 

dr~g as defined in this act. 

25 Jll__! 2e1:son convicted of criainal sale of an opiate, 

There are no changes in 11/)~l,j.--·~ will not be re-run. 
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as defined in 54-301!18), shall be iaErisoned in the state 

prison for a term of not less than 2 years or mare than 

life, except as provided in [section 14 of this act h 

~llL A person convicted of criainal sale of 

dangerous drugs not otherwise provided for in subsection JlL 

shall be i•prisoned in the state prison for a term Q! not 

less than &A&-flr yea~: ~ or aore than life. 

~~ Practitione~:s and agents under their 

supervision acting in the course of a professional practice 

a~:e eEempt froa this section.• 

Section 2. Section 54-133, a.c.B. 1947, is aaended to 

read as follows: 

"54-133. criainal possession of dangerous d1:ugs, 

~111 1 person coaaits the offense of criainal possession 

of dangerous d~:ugs if he possesses any daogerous d~:ng as 

defined in this act. 

~lll lny pe~:son convicted of a criainal possession 

of marihuana or its derivatives in au aaouatT the aggregate 

weight. of which does not exceed si•tf (60r graas of 

aa~:ihuanaT or ~lr graa of hashisbT shall, for the first 

offense, be guilty of a aisdeaeanor and is punishable by a 

fine not to eEceed eRe taeasaa& &ella£& ($1,00~ or by 

iaprisonaent in the county jail not to exceed ~lr yearT 

or hy both such fine and iaprisonaent. l person convicted of 

a secondT or subsequentT offense under this subsection is 

-2- ;Iii~~/ 
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punishable by a fine not to exceed e&e t&easa&a a~ 

~S1,000r or by iaprisonaent in the county jail not to exceed 

&99--f1r year or in the state prison not to exceed t&Eee (JT 

years or by both such fine and iaprisonaent. 

lll__!_person convicted of criainal possessio~~ 

opia!g~s defined in 5~ 301!1~!, shall be iaprisoned_in the 

state prison for a term of not less than 2 years or acre 

than 5 years, except as provided in [section 14 of thi~ 

A£!.h. 

~~ A person convicted of criainal possession of 

dangerous drugs not otherwise provided for in subsection ~ 

121 or (3) shall be iaprisoned by iaprisonaent in tbe state 

prison not to exceed ~5+ years. 

t4TJ2l A person of the age of twe&tf sae (21r years or 

underT convicted of a first violation under this section 

shall be presuaed to be entitled to a def€crred iaposition of 

sentence. Jurisdiction under this s•~tion s!lall be 

exclusively in the district court." 

Section 3. Section 54-133.1, R.C.II. 1947, is aaended 

to read as follows: 

"5~-133.1. Criainal possession with intent to sell. 

(1) A person coaaits the offense of cri~inal possession with 

intent to sell if be possesses with intent to sell any 

dangerous drug as defined in 54-301. No person 

coaaits the offense of criainal possession with intent to 

-3-
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sell marijuana unless he possesses one kilograa or acre. 

J1l _ _!_persQn convicted of criaioal possession of an 

Q£llig ... _~defined in 54-1Q1ill~wit!!. intent to sell shall 

~ imprisoned in the state pr~son for a tera of not l~§§ 

than 2 years or acre than 20 I~2L e~cept as provided i! 

{section 14 of this act~ 

~lll l person convicted of criminal possession with 

intent to sell not otherwise PEOYided tor in su&section {21 

shall be imprisoned in the state prison for a tera of not 

aore than ~weaty 120r years. 

~l!l Practitioners and agents under their 

supervision acting in the course of a professional practice 

as defined by sestiea 54-301 are exeapt froa this section.R 

Section 4. Section 94-5-102, H.c.e. 1947, is aaended 

to read as follows: 

"94-5-102. Deliberate hoaicide. ( 1) Except as 

provided in ses~iea 9~-S-103 (1) (a) • criminal boaicide 

constitutes deliberate homicide if: 

(a) it is coaaitted purposely or knowingly; or 

(b) it is comaitted while the offender is engaged in 

or is an accoaplice in the coaaission of7 or an atteapt to 

com•itT or flight after co•aitting or atteapting to coa•it 

robbery, sexual intercourse without consent. arsoD, 

burglary, kidnapping, felonious escape£ or any other felony 

which invol·:es the use or threat of physical force or 

-4-
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IITIIODUCED BY '"'V\.4~ 4 

,;a 4 irt·0~\."\\'1 ('~ 0~ 
A BILL FOil AI ACT ENTITLED: •AW lCT TO IIEQUIII! ~AHDlTOBY ~~ 
!IIIll'IU! PlliSOH SEliTEHC!S FOil CERTIIll fiOLEliT liD 

DRUG-RELATED CRIBBS AID FOR AMY Clll!ll CO~BITTIID WITH l 

DANGEROUS WEAPOH WITHOUT THE OPTIOH OF DEFERRED I!POSITIOI 

OR SUSPENSIOH OF ElECUTIOH OF THE S!JTEMCE; TO PROVIDE FOB 

LI!ITED EICEPTIOJS TO !ARDlTOR! S!ITEHCES lliD REfTRICTIOHS 

01 DEFERRED I!POSITIOI AHD SUSPEJDED !l!ICU~OH OF SEJTIIJCB; 

AID TO REQUIRE I HEIIIIHG TO DETIIII!IIE THE APPLICABILITY OF 

THE EICIIPTIOIS; l!EBDIRG SECTIOJS 5~132, 5~133, 511-133.1, 

911-5-102, 911-5-103, 94-5-202, 9~5-302, 9~5-303. 9._5-401. 

94-5-503, 95-1507, and 95-2206, R,C,!, 1947." 

BE IT ENACTED BY THE LEGISLATDRE OF THE STATE OF BOITlll: o 

section 1. section sq-132, a.c.!. 1947, is aaended to 

read as follows: 

•5~132. criainal sale of dangerons drngs. ~Jll A 

person coaaits the offense of a criainal sale of danqeroas 

drugs if be sells, barters, exchanges, gives away, or offers 

to sell, barter. exchange£ or give avay, aannfactures, 

prepares, cultivates, coaponnds£ or processes any dangerous 

drug as defined in this act. 

121 A person cosvicted of criainal sale of an opiate, 
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as defined in 5~301C18LL_2hall be iaprisoned in the state 

prison for a tera of not less than 2 years or aqre than 

life, except as provided in [section 14 of this act]~ 

~lll A person convicted of criainal sale of 

dangerous drugs not otherwise proyided for in snbsection 121 

shall be iaprisoned in the state prison for a tera of not 

less than eee-f1t- year - 21: aore than life. 

~~ Practitioners and agents llllder their 

supervision acting in the course of a professional practice 

are exeapt froa this section.• 

Section 2. Section 5~133, I.C.!. 1947. is aaended to 

read as follows: 

"54-133. Criainal possession of dangerous drugs. 

~l!l A person coaaits the offense of criaiual possession 

of dangerons drugs if he possesses any dangerous drng as 

defined in this act. 

~lll Any person convicted of a criainal possession 

of aarihuana or its derivatives in an aaountT the aggregate 

weight of which does not exceed ei•*T (60T graas of 

aarihuanaT or e&&-i1t- graa of hashishT shall, for the first 

offense, be guilty of a aisdeaeanor and is pnnishable by a 

fine not to exceed see '~easaad ~ellaE& ($1,000T or by 

iaprisonaent in the county jail not to exceed eae-f1t- yearT 

or by both snch fine and iaprisonaent. l person convicted of 

a secondT or subsequentT offense under this subsection is 

-2- ;IIi~&/ 
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punishable by a fine not to exceed eaa •he.aaai ie~le~a 

~s1.00~ or by iaprisonaent in the county jail not to exceed 

~1t year or in the state prison not to exceed ••~ee i3t 

years or by both such fine and iaprisonaent. 

[JI A persgp conyicted of cri!jnal pgssession gf ap 

opiate, as defjned in 5~301~1. shall be iaprisgned ig the 

§!Ai!_ prison fo• a tera of not less than 2 rears or aore 

than 5 years. e:zcept as proYided in [section 14 ·of this 

A£!.h 

~l!l A person conYicted of criainal possession of 

dangerous drugs not otherwise proYided for in subsection ~ 

l21 or l31 shall be iaprisoned by iaprisonaent in the state 

prison not to exceed ~5t years. 

~12l A person of the age of •••••r eaa (21t years or 

underT conYicted of a first Yiolation uader this section 

shall be presuaed to be entitled to a deferred iaposition of 

sentence. Jurisdiction under this section shall be 

exclnsiYely in the district court.• 

Section 3. section 511-133.1. R.c.s. 1947. is aaended 

to read as follows: 

•54-133. 1. Criainal possession with intent to sell. 

(11 A person coaaits the offense of criainal possession vith 

intent to sell if he possesses with intent to sell any 

dangerous drug as defined in 5~301. 110 person 

coaaits the offense of criainal possession with intent to 
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sell aarijuana unless he possesses one kilograa or aore. 

J1l_ A person conYicted of criaiaal possession of an 

opia!e. as defined in 54-30111§LL_!1!h intent to sell sball 

be iaprisoned it the state prison for a tera of not 1~ 

lS!A_ __ 2 __ ~ars or tore than 20 years, ercept as provided~ 

[sectiQs 14 of !his act], 

~lll l person conyicted of criainal possession with 

intent to sell not otherwise provided for in subsection (21 

shall be iaprisoned in the state prison for a ter• of not 

aore thaa \•e••Y f20~ years. 

~J!l Practitioners and aqents under their 

superYisioa acting ia the course of a professional practice 

as defined by &ee•i•• 54-301 are exeapt froa this section.• 

section 4. section 94-5-102. B.c.e. 1941. is aaended 

to read as follows: 

•94->-102. Deliberate hoaicid:e. (1) !zcept 4S 

provided in 911-5-103 (1) (a) • cri•inal hoaicide 

constitutes deliberate hoaicide if: 

(a) it is coaaitted purposely or knowingly; or 

{b) it is coaaitted while the offender is engaged iu 

or is an accoaplice in the coaaission ofT or an atteapt to 

coasitT or flight after coaaitting or atteapting to coaait 

robbery. sexual intercourse without cousent. arson, 

burglary, kidnapping. feloniou3 escape£ or any other feloay 

which involves the use or threat of physical force or 

-11-
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violence against any individual. 

(2) A person convicted of the offense of deliberate 

homicide shall be punished by death as provided in seaaiea 

911-5-10Sr or by imprisonaent in the state prison for~~ 

tera ae~ ~a eaeee4 of not less than 2 years or more ~han &&e 

&uaapea t100r years, eKcept as provided in [se£tion 111 of 

this act) ... 

section 5. Section 94-5-103, R.C,K. 19117. is aaended 

to read as follows: 

"911-5-103. Mitigated deliberate boaicide. 

(1) Criainal hoaicide constitutes aitigated deliberate 

boaicide when a hoaicide which would otherwise be deliberate 

hoaicide is coaaitted under the influence of extreme aental 

or eaotional stress for which there is reasonable 

explanation or excuse. The reasonableness of such 

explanation or excuse shall be deterained froa the viewpoint 

of a re·asonable persoo io the actor's situatioo. 

(2) A person convicted of aitigated deliberate 

hoaicide shall be iaprisoned in the state prison for ~ ~ 

tera aa~ ta easeea of not less tban 2 rears or aore tban 

fe£av 140r years, except as provided in [section 14 of thi§ 

act]. • 

Section 6. Section 911-5-202, R.c.K. 19117, is a•eoded 

to read as follows: 

0 911-5-202. Aggravated assault. (1) A person comRits 

-5-
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the offense of agqraYated assault if be purposely or 

knowingly causes: 

(a) serious bodily injury to another; .. 

(b) bodily injury to another with a weapon; ~ 

(c) reasonable apprehensioo of serious bodily injury 

in another by use of a weapon; or 

(d) bodily injury to a peace officer. 

(2) A person convicted of aggravated assault shall be 

iaprisoned in the state prison for ~ ~ tera aa• te eEeeaa 

of not less than 2 years or aore thap ••ea•y (20T years£ 

except as provided in [section 14 of this act}." 

Section 7. Section 911-5-302. R.C.K. 19117, is a•ended 

to read as follows: 

"94-5-302. Kidnapping. (1} A person co•.tts the 

offense of kidnappiog if he knowingly or purposely and 

without lawful authority restrains another person by either 

secreting or holdiog hia in a place of isolation~ or by 

using or threatening to use physical force. 

(2) A person convicted of the offense of kidnapping 

shall be i•prisoned in the state prison for ~ ~ tera ~ 

~e eieee4 of __ not less than 2 years or aore than ~10+ 

years, except as proYided in [section 111 of this act]." 

Section 8. Section 911-5-303, R.C.ft. 19q7• is aaended 

to read as follows: 

"911-5-303. Aggravated kidnapping. (1) A person 

-6-



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

u 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC OJ98j01 

commits the offense of aggravated kidnapping if he knowingly 

or purposely and without lawful authority restrains another 

person by either secreting or holding him in a place of 

isolation7 or by using or threatening to use physical force, 

with any of the following purposes: 

(a) to hold for ranso• or re11ard7 or as a shield or 

hostage; -

(b) to facilitate co••ission of any felony or flight 

thereafter; -

(c) to inflict bodily injury on or to terrorize the 

victi• or another; e. 

(d) to interfere with the perforaance of any 

governmental or political function; or 

(e) to hold another in a condition of involuntary 

servitude. 

(2) * Except as provided in [section 14 of this act], 

~ person convicted of the offense of aggravated kidnapping 

shall be punished by death as provided in see~ie• 94-5-30~ 

or be iaprisoned in the state prison for ~ ~ term eet. t.e 

~ of not less tban 2 years or more than eae auui£ei 

ilOO~ years unless he has voluntarily released the victi•, 

alive, in a safe place, and not suffering fro• serious 

bodily injury, in which event he shall be iiprisoned in the 

state prison for a&¥ ~ term ee~ ile eaeeei of not less tbap 2 

years O{ aore tha~ ~lGt years." 
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Section 9. Section 94-5-401, ~.C.ft. 1947, is amended 

to read as follows: 

"94--5--1101. Robbery. (1) A person co••its the off<>nse 

of robbery if, in the course of coaaitting a theft, he: 

(a) inflicts bodily injury upon anothe•; &E 

(b) threatens to inflict bodily injury upon any person 

or purposely or knowingly puts any person in fear of 

i•aediate bodily injury; or 

(c) coa•its or threatens immediately to co•ait any 

felonyT other than theft. 

(2) l person convicted of the offense of robbery shall 

be iaprisoned in the state prison for a&¥ ~ ter• ~ 

~ of not less than 2 years or tore than je£~7 (40t 

years, except as proYided ip [section 111 of this act]. 

(J) "In the course of co&aitting a theft" as used in 

this section includes acts which occur in an atte&pt to 

coaait or in the co•mission of theft7 or in flight a~ter the 

attempt or commission." 

Section 10. Section 34-5-503, R.C·"· 1947, is amended 

to read as follows: 

"94-5--503. serual intercourse without consent. (1) l 

person who knowingly has sexual intercourse without consent 

with a person not his spouse co•aits the oftense of serual 

intercourse without consent. 

(2) A person convicted ot sexual intercourse without 

-8-
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consent shall be iaprisoned in the state prison for ~ 9 

tera of not less than 2 Iears or aore than 

tvea~f (20r years, except as pro~ided in [section 14 of thi~ 

~1J. 

(3) If the victia is less than ai&~eea (16~ years old 

and the offender is *6£ee (JT or aore years older than the 

victi~ or if the offender inflicts bodily injury upon 

anyone in the course of coaaitting sexual intercourse 

without consent. he shall be iaprisoned in the state prison 

for any tera aet te e&seea of net less thaa 2 years or aore 

~ fe£tf (~ot years, except as provided in rsection 14 of 

this act]. 

(4) lD act •in the course of coaaittinq sexual 

intercourse without consent" shall include an atteapt to 

coamit the offense or flight after the atteapt or 

coamission. 

(5) JAt So evidence concerning the sexual conduct of 

the victim is adaissible in prosecutions under this section. 

except: 

-f+t-UL l!willeaaa evidence of the victia's past sexual 

conduct with the offender; 

~!iii R•iaease gvideuce of specific instances of the 

victim's sexual activity to saow the oriqin of seaen. 

pregnancy. or disease •hich is at issue in the prosecution 

under this section. 

-9-

2 

3 

II 

5 

6 

1 

8 

9 

10 

11 

12 

13 

111 

15 

16 

11 

18 

19 

20 

21 

22 

23 

211 

25 

LC 0398/01 

JQl If the defendant proposes, for any purpose. to 

offer evidence described in 5 (al {il or 

5(a} (iil. the trial judge shall order a hearing out of the 

presence of the jury to deteraine whether the proposed 

evidence is adaissible under this subsection. 

(6) If the issue of failure to make a tiaely coaplaint 

or iaaediate outcry is raised, the jury shall be inforaed 

that sucb fact. standing alone. aay not bar conviction.• 

Section 11. Section 95-1507, R.C.!. 19117. is aaended 

to read as follows: 

"95-1507. Sentence of iaprisonaent £or persistent 

felony offender. (1) 1 persistent felony offender is an 

offender vho bas been previously convicted of a felony and 

the present offense is a second felony comaitted on a 

different occasion than the first. 

(2) l persistent felony offender shall be iaprisoned 

in the state prison for a tera of not less than fi•e {5t 

years B4E £[ more than eae aa&llFei {100r years providing: 

(a) the previous felony conviction vas for an offense 

coaaitted in this state or any other jurisdiction for vbich 

a sentence to a term of iaprisonaent in eKcess of e&e-f1r 

year could have been imposed; ~ 

(b) less than ~5r years have elapsed between tae 

commission of the present offense and eitherTA 

(i) the previous felony conviction~ or 

-10-
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(ii) the effeaieFs eelease gffegder 1 s release on 

parole or otherwise froe a prison or other coeeiteent 

imposed as a result of the previously felony conviction; and 

(c) the offender vas aore than ~f eaa (21~ years 

old at the tiae of the coaeission of the new offense. 

(3) l previous felonr conviction shall not be 

considered for the purpose of sentencing under this section 

if the offender has been pardoned on the grounds of 

innocence7 or if the conviction had been set aside in any 

post conviction hearing. 

(41 Jzcept as provided in [@ection 14 of this act], 

the ieposition or execgtion of the first 5 years of a 

seatence iaposed gnder sgbsection (21 aay aot be.deferred or 

suspended," 

Section 12. Section 95-2206, R.C·"· 1947, is aaended 

to read as follows: 

"95-2206. Sentence. J1l Whenever any person has been 

found guilty of a criee or offense upon a verdict or a plea 

of guilty£ the court eay: 

~~ ~ S!fer iaposition of sentence for a period 

not to exceed ~1~ year for any aisdeeeanor~£ for a 

period not to exceed 'AFee (~ years for any felony. The 

sent:encinq judge may iapose upon the defendant any 

reasonable restrictions or conditions during the period of 

the deferred iaposition. such reasonable restrictions or 
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conditions aay incl ode: 

~lil jail base release; 

~liil jail tiee not to exceed aiae~y (90t days; 

~tiiiL conditions tor probation; 

~li!l restitution; 

.fel-J.ll au y other reasonable conditions dee•ed 

necessary for rehabilitation or for the protection of 

society; 

+€t1Yil any coabination of the above. 

~lEi saspeai suspend execution of sentence up to tbe 

aaxi•u• sentence allowed for the particular offense. Tbe 

sentencing judge aay iepose on the defendant any reasonable 

restrictions during the period of snspended sentence. such 

reasonable restrictions IaJ include: 

iatlil jail base release; 

~l!il jail tiee not to exceed ~9ot days; 

~(iii) conditions for probation; 

~li!l restitution; 

-f<* .1!.1. any other reasonable conditions deeeed 

necessary for rehabilitation or for the protection of 

society; 

~i!il any coebination of the abo~e. 

If any restrictions or conditions are violated, any 

elapsed tiie, except jail tiae, shall not be a credit 

against the sentence, unless the court shall otherwise 
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order. 

~~l£L ~ iapose a fine as provided by law for the 

offense-..,;. 

~1~ ~ ~ the defendant to a correctional 

institution with or without fine by law for the offense-..,;. 

-f#l& ~ iapose any coabination of subsections 

~ 1ll.l!!l. ~ .lll..1£t. or -fl* lll.~l. abo we. 

~1ll The district court •af also iapose any of the 

following restrictions or conditions on tbe above sentence 

vbicb it deeas necessary to obtain the objective of 

rehabilitation and tbe protection of society: 

(a) prohibit the defendant the right to bold public 

office; 

(b) prohibit the defendant the right to own or carry a 

dangerous weapon; 

(c) prohibit freedoa of association; 

(d) prohibit freedoa of aoveaent; 

(e) any other liaitation reasonably related to the 

objectives of rehabilitation or the protection of society. 

~Jli The judqe in the justice court shall not have 

the authority to restrict an individual's rights as 

enu•erated in subsection ~ Jll• 

14) Except as 2rovided in r section 111 of this act ]L 

the iaposition or execution of the first 2 years of a 

sentence of iaprisonaent iaposed under the following 
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sections aay not be deferred or suspend~~ 54-132!2), 

5~133(31, 54-133,1(2), 94-5-102(2!, 94-5-1C3!2L& 

94-5-20212!, 94 5-30lj11, 94-5=303{2!, 94-5-491 C2!, and 

94-5-503121 and (3), 

j2t Any judge who bas suspended tbe execution of a 

sentence or deferred the iaposition of a sentence of 

iaprisonaent under this sectioar or his successorT is 

authorized thereafter, in his discretion, during the period 

of such suspended sentence or deferred iaposition of 

sentence to revoke such suspension or iapose sentence and 

order such person coaaittedy or aay. in his discretioa, 

order the prisoner placed under the jurisdiction of the 

state board of pardons as pro•ided by lavy or retain such 

jurisdiction with this court. Prior to the £eVocation of an 

order suspending or deferring the iaposition of sentence. 

the person affected sball be given a hearing." 

Section 13. There is a new a.c.!. section that reads 

as follows: 

Additional sentence for offenses coaaitted with a 

dangerous weapon. (1) A person ~ho has been found guilty of 

any offense and wbo, while engaged in tbe coaaission of the 

offense, knowingly displayed, brandished, or otherwise used 

a fireara, destructive device, as defined in 69-1931(1), or 

other dangerous weapon shall, in addition to the punisbaent 

provided for tbe coaaission of such offense, be sentenced to 
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a ter• of i•prison•eot in the state prison of oot less than 

2 years or •ore than 10 years, except as provided in 

(section 14 of this act]. 

(2) A person convicted 

offense under this section 

of a second or subsequent 

shall, in addition to the 

co••ission of tAe present punish•ent provided for the 

offense, be sentenced to a ter• of iaprisonaent in the state 

prison of not less tbaa 4 years or •ore than 20 years, 

except as provided in [section 14 of this act]. For the 

purposes of this subsection, the followinq persons shall be 

considered to have been convicted of a previous offease 

nuder this section: 

(a) a person who has previously been convicted of aa 

offense, co••itted on a different occasion than the present 

offense, ~der 18 a.s.c. 924(c); and 

(b) a person who has previously been convicted of an 

offense in this or another state, co••itted on a different 

occasion than the present offense, durinq the co••ission of 

which he tnovinqly displayed, brandished, or otherwise used 

a firear•, destructive device, as defined in 69-1931(1), or 

other danqerous weapon. 

(3) The i•position or execution of the •ini•u• 

sentences prescribed by this section may not be deferred or 

suspended, except as provided in [section 14 of this act]. 

Section 14. There is a nev R.C.!. section that reads 
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as follows: 

Exceptions to aandator'j mini•u• sentences and 

restrictions on deferred iaposition and suspended execution 

of sentence. All aandatory •ini•u• sentences prescribed by 

the laws of this state and the restric~ions on deferred 

iaposition and suspended execution of sentence prescribed by 

95-1507(4), 95-2206(4), and subsection(3) of [section 13 of 

this act] do not app1y if: 

{1) the defendant was less than 18 years of aqe at the 

tiae of the coa•ission of the offense for which he is to be 

sentenced; 

(2) the defendant's aental capacity, at the ti•e of 

the coaaission of the offense for which be is to be 

sentenced, vas significantly i•paired, altbouqh not so 

i•paired as to constitute a defense to the prosecation; 

(3) the defendant, at the tiae of the coaaission of 

the offense for vbich he is to be sentenced, vas actinq 

under unusual and substantial duress, althouqh not such 

duress as would constitute a defense to the prosecution; 

(4) the defendant vas an acco•plice, the conduct 

constitutinq the offense was principally the conduct of 

another, and the defendant's participation vas relatively 

•ino~; o£ 

(5) where applicable, 

inflicted on the victi•. 

no serious bodily injur'J was 
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Section 15. The~e is a new B.c.~. section that reads 

as follows: 

Hea~ing to determine application 

Vben the application of an exception 

of exceptions. 

proyided for 

(1) 

in 

(section 111 of this act] is an issue, the court shall grant 

the defendant a hearing prior to the iaposition of sentence 

to determine the applicability of the exception. 

{2) The hea~ing shall be held before the court sitting 

without a jury. The defendant and the prosecution are 

entitled to assistance of counsel, coapulsory p~ocess, and 

11 cross-exa•ination of witnesses who appear at the hearing. 

12 (3) If it appears by a preponderance of the 

13 infor•ation, including inforaation subaitted during the 

1• trial, during the sentenciag hearing, and in so •uch of the 

15 presentence report as tbe court relies on, that none of the 

16 exceptions at issue apply, the court shall iapose the 

17 appropriate aandatory sentence. ~he court shall state the 

18 reasons for its decision in writing and shall include an 

19 

20 

identification of the facts relied 

determination. The state•ent shall 

21 judg11ent. 

-End-
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HOUSE BILL NO. 261 

INTRODUCED BY RAHIRclo HARKS, HOOR~o HULARo RYA~o 

KENlHo GOULDo fABREGAo JOHNSTONo SCUllYo TROPlLAo TUioH:R 

A BILl fUR AN ACT ENTITlcU: •AN ACT TO ReQUIRE MANDATuRY 

MINIMUM PRISON SENTEitCtS FOR CERTAIN VIOLENT AND 

ORUG-kt:LA TED CRIH~S AND FOR A14Y CRIME COHMI TTED WITH A 

DA~GEROUS ~EAPON WITHOUT THE OPTION Of DEFERRED IMPOSITION 

OR SUSPENSION OF EXECUTION OF THE SENTENCE; TO PROVIDE FOR 

LIMITED EXCEPTIONS TO MANDATORY SENTENCES AND RESTRICTIONS 

ON DEFERRED IMPOSITION AND SUSPENDED EXECUTION OF SENTc~CEi 

AND TO REQUIRE A HEARING TO DETERMINE THE APPllCAdiLITY OF 

THE EXCEPTIONS; AltENOING S~CT{DtiS 54-132, 5<4-133, ~-l33.1o 

94-~l02o 94-5-1D3o 94-~202o 94-5-3D2o 94-5-3D3o 94-~40lo 

94-5-503, 9j-l5D7o ana 9~2206o RoCoHo 19~7: AND PRQVIOING 

AN EFFECTIVE DAI£.• 

BE IT E~ACTEO BY THE LEGISLATURE OF THE STATE Of 1'10HTANA: 

Section lo Section 54-132o RoCoMo 1947o is amended to 

read as follo,.s: 

•54-132. Cri•inal sale of dangerous drugs. tat~ A 

person com~its the offense of a criminal sale of dangerous 

drugs if he sells• ba~ters, exchanges, gives away• or offers 

to sello barter, exchange~ or give a .. ayo manufactures, 

prepareso cultivates, compounds~ or processes any dangerous 

Si! co11d ~-»J7;,y 
T H I R D R E A D I N G 

Hi:l 0261/02 

1 drug_as defined in this act. 

2 (21 A p~cooyicted of criminal sale qf ap opiate• 

3 as defjneg jn 54-301(16), shall be imQ~isooed in the state 

4 prjson for a term of not less than 2 years gr •pre than 

5 life, except as proyided ip [sgctign 14 gf this actl• 

b tbt.ill A person convicted of criminal sale of 

1 dangerous drugs~ otherwise provided fgr in subsection 121 

8 shall be imprisoned in the state prison for a term Q{ not 

'1 less than --t1t year ftOf' 9L 1110re than lite. 

10 tet~ Practitioners and agents under their 

11 supervision acting in the course of a professional practice 

12 are exempt froa this section.• 

13 Section 2. Section 5~-133• R.c.H. 1947• is amended to 

14 read as follo .. s: 

15 ·5~-133. Criminal possession of dangerous drugs. 

16 tetLl~ A person ca.•its the offense of criminal possession 

11 of dangerous d~ugs if he possesses any dange~ous drug as 

18 defined in this act. 

19 tet~ Any person convicted of a criminal possession 

20 of marihuana or its derivatives in an amounty tne aggregate 

21 "eight of ~hich does not exceed s~ty--t60t grams of 

22 marihuanay or ~lt gran of hashishy shall, for the first 

23 offense, be guilty of a misdemeanor and is punishable by a 

24 fine not to exceed one--~hoaseftd--de++ers--tSl•OOOt or by 

25 imprisonment in the county jail not to exceed &ne-tlt yeary 
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or by both such fine and imprisonaento A person convicted of 

a secondy or subsequenty offense under this subsection is 

punishable by a fine not to exceed efte-~heu,Sftd-de++~s 

tSloOOOt or oy imprisonment in the county jail not to exceed 

Ofte-tlt year or in the state prison not to exceed t~ee--t3t 

years or by both such fine and imprison.ent. 

(31 6 Rerson convicted gf crjmigal gossessipo of an 

gpjate. as defjned jn 54-3011181• shall be imprjsqpgd jo tbe 

state prisgn fqr a tera at not less than 2 years gr more 

thap S years, except as prgyjded jo [section 14 of this 

~ 

tet~ A person convicted of criminal possession of 

dangerous drugs not otherwise provided for in subsection tbt 

J21 or j3) shall be imprisoned by isprisonment in the state 

~ison not to exceed ++.e-t5t years• 

tet~ A person of the age of ~y-ene-t21t years or 

undery convicted of a first violation under this section 

shall be presumed to be entitled to a deferred imposition of 

sentence. Jurisdiction under this section shall be 

exclusively in the district court.• 

Section 3. Section 54-l33o1o R.c.H. 1947o is amended 

to read as follows: 

•54-133.1. Criminal possession with intent to sell. 

Cll A person commits the offense of criminal possession with 

intent to sell if he possesses with ;ntent to sell any 
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dangerous drug as defined in 'eetroft 54-301. No person 

commits the offense of criminal possession with intent to 

sell qarijuana unless he possesses one kiloyram or more. 

CZt A persqn cooyjcted of crjmjnaJ posses$jgn of ao 

~iate. as defjned jn S4-30lClBie with jntent tg sell shall 

be- imprisoned i.n the state prison for a term gf not less 

than 2 years or wore tbqo £0 years. except as provjded jn 

[section 14 of tbjs act)• 

trt~ A person convicted of criainal possession with 

intent to sell oot otherwise proyjded for jn sybsection 12• 

chc:H be i.aprisoned i'l the state prison for a ter• of not 

aore than ~Meftt' (2ot years. 

t3t~ Practitioners and agents under their 

supervision acting in the course of a professional practice 

as defined by see~on 54-301 are exe•pt from this section.• 

Section 4. Section 94-5-102• R.C.H. 1~47w is a•ended 

to read as follows: 

•94-5-102. Deliberate homicide. { 1) l:xcept as 

provided in ~et~oft 94-5-103 {11 

constitutes deliberate homicide if: 

Ca)o criaina1 homicide 

(a) it is co .. itted ~urposely or knowongly; or 

(b) it is coamitted while the offender is engaged in 

or is an acco~plice in the comaission ofy or an atte•pt to 

commitT or flight after co~itting or attempting to co~~it 

robOo2CYt sexual int..arcourse without consent, arsont 

Hd 261 
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burglaryo kidnapping• felonious escape~ or any other felony 

which involves the use or threat of physical force or 

violence against any individual. 

tZI A person convicted of the offense of deliberate 

homicide shall be punished oy death as provided in seet9eft 

94-5-105y or by imprisonment in the state prison for any a 

term fte~-~o-e.eeed of ngt Jess tban 2 years or mgre than Ofte 

hund~-t100t years• except as proyjded in [section 14 of 

tbjs act]•• 

Section 5. Section 94-5-l03o R.c.H. 1947• is a•ended 

to read as follows: 

•94-5-103. ~itigated deliberate 

(11 Criminal homicide constitutes mitigated 

homicide. 

deliberate 

ho.icide when a ho•icide which would otherwise be deliberate 

homicide is comaitted under the influence of extreme mental 

or e<11otional stress for which there is reasonable 

explanation or excuse. The reasonableness of such 

explanation or excuse shall be determined from the viewpoint 

of a reasonable person in the actor's situation. 

(2) A person convicted of mitigated deliberate 

ho~icide shall be imprisoneo in the state prison for &ny g 

term ne~~eweeed of not I ess than 2 years or mare than 

f~~y--t4ot year~, except as pcgyjded in [section 14 of this 

~-· 
£ection 6, Section 94-5-202, R.c.~. 1947• is amended 
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to read as follows: 

"94-5-202. Aggravated assault. (1) A pers~ co~mits 

the offense of aggravated assault if he purposely or 

knowingly causes: 

(al serious bodily injury to another;~ 

(b) bodily injury to another with a weapon; ~ 

(c) reasonable apprehension of serious bodily injury 

in another by use of a weapon; or 

(d) bodily injury to a peace officer. 

(2) A person convicted of aggravated assault shall be 

iaprisoned in the state prison for any a tera ~-e.eeed 

gf gqt less than 2 years qr mpce tban ~wenty--t2ot years£ 

except as proyided in (section 14 of this act]•• 

Section 1. Section 94-5-302o R.C.M. 1947o is amended 

to read as follows: 

•94-5-30Z. Kidnapping. 

offense of kidnapping if 

(1) A person commits the 

he knowingly or purposely and 

without lawful authority restrains another person by either 

secreting or holding him in a place of isolation• or by 

using or threatening to use physical force. 

(2) A person convicted of the offense of kidnapping 

shall be imprisoned in the state prison for any a term~ 

~o-e•eeed of ogt less than 2 years or more than teft--tlot 

years• except ai provided in [sectjgo 14 of tbj$ act]•" 

Section 8. Section 94-5-303o R.c.~. 1947 0 is amended 
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•94-5-303. Aggravated kidnapping. (l) A 

Hd 0261/0l 

peT SOn 

comaits the offense of aggravated kidnapping if he knowingly 

or pu~posely and without lawful autho~ity restrains anutheT 

person by either secJ"eting or holding him in a place of 

isolationy or by using o~ threatening to use physical fu~ce, 

with any of the following pu~poses: 

(a) to hold for ranso. or ~ewa~d~ or as a shield or 

hostage; or 

(O) to facilitate coamission of any felony o~ flight 

thereafter; or 

(c) to inflict bodily injury on or to ter~o~ize the 

victi• Of" another; or 

(dJ to interfere with the pe~foraance of any 

govern•ental or political function; or 

(e) to hold another in a condition of involuntary 

servitude. 

(2) * ~xcept as provided in (section 14 of tbjs a&t)o 

a person convicted of the offense of aggravated kidnapping 

shall be punished by death as provided in ~~*eft 94-5-30+Y 

or· be i•p~isoned in the state prison for aftY ~ te~m not-eo 

e~eed of not less than 2 years o~ more than one--ftuftdred 

~lOOt years unle$$ he has voluntarily ~eleased the victim• 

alive, in a safe place, and not suffe~ing from seTious 

bodily injury, in which event he sh. 1 be imp~isonea in the 
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state p~ison for o"y a te~m ftOt-to-e~eed of not less toao 2 

years or more than ~n-t10t yeaTs•• 

Section 9. Section 94-5-401, R.c.H. 19't7, is a~nded 

to ~ead as follows: 

•9'0-5-401. RobbeTy. (1) A person coamits the offense 

of ~obbe~y if• in the course of committing a theft, he: 

{a) inflicts bodily injury upon another; or 

(b) threatens to inflict bodily injury upon any pe~son 

or purposely or knowingly puts any person in tear of 

immediate booily injuTy; or 

(ct com•its or th~eatens ia.ediately to co••it any 

felonyy other than theft. 

(2) A pe~son convicted of the offense of robbery shall 

be iapcisoned in the state prison for eny a term ftOt--eo 

e.oteeed gf ngt Jess tban 2 years or cgre than ~ortryo-t40t 

years• except as proyided jn (sectjoo 14 of this act]. 

(3) •In the course of committing a theft• as usen in 

this section includes acts ~hich occu~ in ~n attempt to 

comcit or in the commossion of thefty or in flight afte~ the 

attempt o~ co .. ission.• 

Section 10. Section 94-5-503, R.c.M. 1947, is a~nded 

to read as follows: 

"94-5-503. Sexual intercourse without consent. (1) A 

person who knowinqly has sexual intercou~se without consent 

with a person not his spouse comcits the offense of sexual 

-a- Ho £61 
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intercourse without consent. 

(2) A person convicted of sexual intercourse vithout 

consent shall be i.prisoned in the state prison for SftT a 

ter~ net-~e•eeed gf nat less tban L years of pare than 

twe~y-t2ot yeacst_except as QfOVided in £sectjon 14 of thjs 

su;U. 

(3) If the victim is less than ~wteen tl6t years old 

and the offender is ~hree-t3t or .ore years older than the 

victiay or if the offender inflicts bodily injury upon 

anyone in the course of co .. itting sexual intercourse 

without consento he shall be i•prisoned in the state prison 

for any term ~o-exeeed gf_ogt less thAn 2 years gc epre 

~ +&rty-t4ot years. except as provided in [sectjgo 14 of 

t.hjs ac.tJ. 

(41 An act •in the course of coamit.ting sexual 

intercourse without consent• shall include an attempt to 

commit the offense or flight after the attempt or 

co~ission. 

(51 !ai No evidence concerning the sexual conduct of 

the victim is admissible in prosecutions under this section. 

except: 

tetLLl EY+denee ~~of the victim's past sexual 

conduct vith the offender; 

tbtLLil EY+deftee eyidence of specific instances of the 

victim's sexual activity to show the origin of seDeno 
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pregnancy• or disease vhicn is at issue in the prosecution 

under this section. 

Ln! If the defendant proposes, for any purposeo to 

offer evidence described in tet-er-~ sybsection 51allil or 

21al(iilo the trial judge shall orde~ a hearing out of the 

presence of the jury t.o deteraine vhether the proposed 

evidence is admissible under this subsection. 

(6) If the issue of failure to aake a timely complaint 

or imaediat.e outcry is raised• the jury shall be inforeed 

that such fact, standing aloneo •ay not bar conviction.• 

Section 11. Section 95-1501, R.L.K. 19~7. is aeended 

to read as follovs: 

•95-1501. Sentence of iaprisonaent for persistent 

felony offender. (1) A per~istent felony offender is an 

offender vho has been previously convicted of a felony and 

the pre~ent offense is a second felony coemitted on a 

different occasion than the first. 

(2) A persi~tent felony offender shall be iaprisoned 

in the state prison for a tee• of not. less than +~St 

years n&r QL more than one-~aftdred t100t years providing: 

(a) the previous felony conviction ~as for an offense 

com~itted in this state or any other jurisdiction for vhich 

a sentence to a terM of imprisoa.ent in excess of ~ne--tlt 

year could have been imposed> ene 

(bJ less than ~~tSt years have elapsed bet~een the 
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(ii) the of~enders--~+e~e offender•s release on 

parole oe otherwise fro.> a prison or other commitment 

imposed as a result of the previously felony conviction; and 

(c) the offender was more than ~wen~y-one--tZlt years 

old at the ti.e of the commission of the new offense. 

(3) A previous felony conviction shall not be 

considered for the purpose of seotencing under this section 

if the offender has been pardoned on the grounds of 

innocencey or if the cooviction had been set aside in any 

post conviction hearing. 

(41 Except as proyided jo {sectjoo 14 of thjs actJs 

the japosjtjgo or exgcytigo of the first 5 years gf a 

sentence i.pgsed under subsection ill maY not be 4efercgd or 

suspended.• 

Section 12. Section 95-2206w R.c.H. 1947, is amended 

to read as follows: 

"95-2206. Sentence. ~ Whenever any person has oeen 

found guilty of a crime or offense upon a verdict or a plea 

of .gui 1 ty~ the court may: 

t*tLal ~e? ~ imposition of sentence tor a period 

not to exceed o~tlt year for any misdemeanor~~ foe a 

period not to exceed ~~3t years for any felony. The 

sentencing judge 111ay impose upon the defendant any 
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reasonable restrictions or conditions during the period of 

the deferred i•position. Such reasonaole restrictions or 

condltions may include: 

tetlii Jail base release; 

tbtLlii jail time not to exceed ~-t90t days; 

~tLliii conditions for probation; 

tdt~ restitution; 

tetl.U any other reasonable conditions deemed 

necessary for rehabilitation or for the protection of 

society; 

~Ltil.. any coabin:oti·on of the above. 

trtLRl ~d suspend execution of sentence up to the 

maximum sentence allowed for the particula~ offense. The 

sentencing judge may i~ose on the defendant any reasonable 

restrictions during the period of suspended sentence. Such 

reasonable restrictions may include: 

tat~ jail base release; 

fbtiiil jail tillle not to exceed t9ot days; 

tetLilLl conditions to~ probation; 

tat~ restitution; 

t"tl.lti any other ~easonable conditions dc>emed 

necessary fo~ rehabilitation or foe the protection of 

society; 

t~~xii any combination of the above. 

If any restrictions o~ conditions are violated, any 
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elapsed tiaes except jail time, shall not be a credit 

against the sentence, unless the court shall otherwise 

orde~. ' 

~t~ +apose ~ a fine as provided by law for the 

of fensew_i 

~tLdl &e~ ~ the defendant to a correctional 

institution with or without fine by law for the offensew.i 

tstL&l +~e ~ any co.Oination of subsections 

t-et ~· t~ ~· or ~ .uJ..L.d..l above. 

tvt~ The district court •ay also impose any of the 

following restrictions or conditions on the above sentence 

which it deems necessary to obtain ·the objective of 

rehabilitation and the protection of society: 

(a) prohibit the defendant the right to hold public 

office; 

(b) prohibit the defendant the right to own or carry a 

dangerous weapon; 

(c) prohibit freedom of association; 

(d) prohibit freedom of aove.ant; 

(e) any other liaitation reasonably related to the 

objectives of rehabilitation or the prote·ction of society. 

tTt~ The judge in the justice court shall not have 

the authority to restrict an individual's rights as 

enuwoerated in subsection tvt J.Z.l• 

I~) Except as proyjded jn (section 14 of tbis act]• 
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the _imposition or execytjoo of the fjrst, ? ygars gf a 

sentence of imprjsgnweot imposed yoder the following 

sections M)l not be deferred or suspen!led: 54-13212)! 

54-1331.319 54--l.33 .. 112Jo__ _94-5-1021..2.1• ____ 'l ...... 5-103U:Jo 

94 5=202<2)• 94-5-302C21o 94-5-303(2)• 94-5=401C2lo and 

94-5=)03121 and (31. 

~ Any judge who has suspended the execution of a 

sentence or deferred the i.position of a sentence of 

imprisonment under this sectioPY or his successo~• is 

authorized the~eaftero in his discretion, during the period 

of such suspended sentence or deferred i~osition of 

sentence to revoke such suspension or impose sentence and 

order such person coaaitted~ or mayo in his discretions 

order the prisoner placed under the jucisdiction of the 

state board of ~ardons as provided by law. or retain such 

jurisdiction with this court. Prior to the revocation of an 

order s~spending or deferring the imposition of sentence, 

the person affected shall be given a hearing.• 

Section 13· There is a new R.c.M. section that reads 

as follows: 

Additional sentence for offenses committed with a 

dangerous weapon. (1) A person who has been found guilty of 

any offense and whot while engaged in the commission of the 

offense, knowingly displayed, brandished, or otherwise used 

a firearms destructive device, as defined in 69-1931(1)• or 
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other dangerous weapon shall, in addition to the punishment 

provided for the coamission of such offense, be sentenced to 

a tee~ of i~prison~ent in the state prison of not less than 

2 years or •ore than 10 years. except as providea in 

[section 14 of this act]• 

(2) A person convicted of a second or subse~uent 

offense under this section shall, in addition to the 

punishment provided for the commission of the present 

offense, be sentenced to a term of imprisonment in the state 

prison of not less than 4 years or more than 20 yearso 

except as provided in [section 14 of this act]. for the 

purposes of this subsection, the following persons shall be 

considerea to have been convicted of a previous offense 

under this section: 

(at a person who has previously been convicted of an 

offenseo committed on a different occasion than the present 

offense, under 18 u.s.c. ~24(cJ; and 

(b) a person who nas previously been convicted of an 

offense in this or another state, committed on a different 

occasion than the present offense, during the commission of 

which he knowingly displayed, brandished, or otherwise used 

a firear~, destructive device, as defined in 69~1931(1)• or 

other dangerous weapon• 

(3) The imposition or execution of the JFtinimum 

sentences prescribed by this section ·ay not be deferred or 
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suspendedo except as provided in [section 14 of this act]• 

Section 14• There is a new R.c.M. section that reads 

as fJllows: 

Exceptions to oaandatory miniau• sentences and 

restrictions on deferred imposition and suspended execution 

~f sentence. All mandatory mini.um sentences prescribed by 

the laws of tnis state and the restrictions on deferred 

imposition ana suspended execution of sentence prescribed by 

95-1507(4Jw 95-2206(~}• and subsection(3} of (section 13 of 

this act] do not apply if: 

(1) the defendant was less than 18 years of age at the 

time of the co•mission of the offense for which he is to be 

sentenced; 

(2} the defendant•s mental capacity, at the time of 

the co .. ission of the offense for which he is to be 

sentenced, was significantly l•pairedo although not so 

i~aired as to constitute a defense to the prosecution; 

(3) tne defendant, at the time of the coamission of 

the offense for which he is to be sentenced, was acting 

under unusual and substantial duress, although not such 

duress as would constitute a defense to the prosecution; 

(4) the defendant was an accoapliLeo the conduct 

constitutin] the offense was principally the conduct of 

another, and the defendant•s participation was relatively 

•inor; or 
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1 (5) where applicable, no serious bodily injury was 

2 inflicted on th~ victim. 

3 Section 15· There is a new R.C.M. section that reads 

4 as follows: 

5o Hearing to deter•ine application of exceptions. (l) 

b When the application of an exception provided for in 

7 [section 14 of this act] is an issueo the court shall grant 

8 the defendant a hearing prior to the i•positioo of sentence 

9 to determine the applicability of the exception. 

10 

11 

(2) The hearing shall be held before the court sitting 

without a jury. The defendant and the prosecution are 

12 entitled to assistance of counsel, compulsory process, and 

13 cross-examination of witnesses who appear at the hearing. 

14 (3) If it appears by a preponderance of the 

15 information, including infor•ation submitted during the 

16 trial, during the sentencing hearing, and in so much of the 

17 presentence report as the court relies on, that none of the 

lB exceptions at issue apply, the court shall impose the 

19 appropriate mandatory sentence. The court shall state the 

20 reasons for its decision in writing and shall include an 

21 identification of the facts relied upon in making its 

22 determination. The statement shall be included in the 

23 judgment. 

24 SECTION 16. EfFECTIVE OA!Ee THIS ACT IS EFFECTIVE ON 

25 JANUARY 1o 1978. 

-End-
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HOUSE BILL NO. 261 

INTRODUC~D BY RAKIRtlt KARKSt KOOREt MULARt RYAN, 

KENI~Yt GUULDo FABREGAo JOHNSTONo SCULLYt TROPllAt TUWtR 

A BILL rUR AN ACT ENTITL~U: "AN ACT TO REQUIRE MANDATJRY 

MINI HUH PRISON SENTENCO:S FOR CERTAIN VIOLENT AND 

Oi<UG-i<.tLATED CIUKE:S .\NO FOR AllY CRII1E CliMKITTED WITH A 

DANGEROUS "EAPON WITHOUT THE OPTION Of DEFERRED IMPOSITION 

OR SUSPENSION OF eXECUTION OF THE SENTENCE; TO PRO~IOE FOR 

LIMITED EXCEPTIONS TO MANDATORY SENTENCES AND RESTRICTIONS 

ON DEFERRED IKPOSITION AND SUSPENDED EXECUTION OF SENTeNCE; 

AND TO REQUIRE A HEARING TO DETERMINe THE APPLICAulliTY OF 

THE EXCEPT IONS; AHENOING SECTIONS 54-132t 5'r-133o 5"o--l33.1t 

94-5-102, 91t-5-103o 94-5-202, 91t-5-302o 91t-5-303o 9-<t-5-'tOlt 

9'r-5-503o 9S-1507t anG 95-2206o R.c.H. 191t7i ANP PKOYilllNG 

AN EfftCTIYE ~.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 54-132o R.C.K. 191t7t is amended to 

read as follows: 

•54-132. Criminal sale of dangerous drugs. te~~ A 

person com~its the offense of a criminal sale of dangerous 

drugs if he sells• barters, exchanges, gives awayo or offers 

to sello barter, exchange~ or give awayo manufactures, 

prepareso cultivates, compounds~ or processes any dangerous 

5c coi1d /J.,;nj;~~ 
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drug_as defined in this act. 

iZl--A-Q~~oyjctgd of crimipal sale of ag gpiate? 

as defineg jo 54 301(18), shall be jmprisooed jn the state 

prisgo for a ter• of opt less than Z years gc more than 

Jjfa, except as proyided jn (section 14 of thjs a&tl· 

+bt..uJ. A person convicted of criainal sale of 

dangecous drugs not otherwise prgyided for in sybsectjgn CZl 

shall be imprisoned in the state prison tor a term gf not 

less than ene-tlt year nor QL aore than life. 

tet~ Practitioners and agents under their 

supervision acting in the course of a professional practice 

are exe.pt froa this section.• 

Section 2. Section 54-133o R.c.K. 1947o is amended to 

read as follows: 

•s~t-133. Criainal possession of dangerous drugs. 

te~Ll~ A person coaaits the offense of criminal possession 

of dangerous drugs if he possesses any dangerous drug as 

defined in this act. 

tbt!Zl Any person convicted of a criainal possession 

of marihuana or its derivatives in an aaountT tne aggregate 

weight of ~hich does not exceed s+~~y--toOt grams of 

marihuanaT or ~1t gram of nashishy shall, for the first 

offense. be guilty of a misdemeanor and is punishable by a 

fine not to exceed one--tho•sand--do++~-tS1wOOOt or by 

imprisonaent in the county jail not to exceed,&ne-tlt yearT 
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or by both such fine and imprisonaent. A person convicted of 

a secondy or subsequent• offense under this subsection is 

punishable by a fine not to exceed Ofte-thou~Sftd-do++~~ 

f$loOOOt or by imprisonment in the county jail not to exceed 

&ne-t1t ye~ or in the state prison not to exceed t~ee--t3t 

years or by both such fine and imprison~nt. 

(ll ' Qerson convicted gf crjmjoal pos5essjgo ot an 

opjate. as defined jn 54-3011181• shall be i•prjsoped in the 

state grjsgn fgr a tor• gf ngt less than 2 years or more 

than S years. except as proyjded jo [sectign 14 gf thjs 

ilk.t..Ja 

tetLil A person convicted of criminal possession of 

dangerous drugs not otherwise provided for in subsection tot 

12\ or 13) shall be iaprisoned by imprisonment in the state 

prison not to exceed ~we-tSt years. 

fdt.t2J. A person of the age of twet'lty-one-f2lt years or 

undery convicted of a first violation under this section 

shall be presumed to be entitled to a deferred imposition of 

sentence. Jurisdiction under this section shall be 

exclusively in the district court.• 

Section 3. Section 54-133o1t RoCoKo l9"t7o is amended 

to read as folloW$: 

•5.ft-133.1. Criminal possession vith intent to sell. 

(1) A person co-its the offense of criminal possession with 

intent to sell if he possesses with intent to sell any 
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dangerous drug as defined in seet~n 54-301. No person 

commits the offense of criminal possession with intent to 

sell narijuana unless he possesses one kiloyram or more. 

fZl A person cooyicted of crjmjnaJ pgssessjgn of ao 

~jate. as defined jn 54-301ClBI• wi&b intent to sell sbaJI 

be im~rjsooed j_n the state prjs.on for a term of not less 

than l years or more tban 20 yeaci• except as provjded in 

[section 14 g( thjs act). 

~~ A person convicted of cri11inal possession ~ith 

intent to sell not othRJ~i5e provided tor ip syb5ection lZI 

ch<?"ll be i.mprisoned in the state prison for a ter11 of not 

11ore than ~wen~y ~2ot years. 

t~t~ Practitioners and agents unde£ their 

supervision acting in the course of a professional practice 

as defined by ~en 5"t-301 are exempt fr011 this section.• 

Section ~- Section 94-5-102, R.c.H. 1~47, is amended 

to read as follows: 

•94-5-102. Oeliberate homicide. {1} txcept as 

provided in seet+en 94-5-103 (1) (a), criminal homicide 

constitutes deliberate homicide if: 

(a) it is co .. otted ~urpose1y or knov<ngly; or 

(b) it is committed while the offender is engaged in 

or is an acco~lice in the commission oty or an attempt to 

co~ity or flight after committing or attempting to CoJituni t 

roboeryo sexual int.ercuurse without consent, af'"sont 
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bu~gla~y, kidnapping, felonious escape~ o~ any othe~ felony 

which involv~s the use o~ threat of physical force o~ 

violence against any individual. 

12) A pe~son convicted of the offense of deJibe~ate 

homicide shall be punished by death as p~ovided in ~eet•Oft 

94-5-lOST o~ by imprisonment in the state p~ison fo~ an, ~ 

te~• ftO~-~o-e~eee of not less tban z rears o~ mqre than one 

hand~-flOOt yea~s. except as pcoyjded jn (section 14 of 

thjs act]•• 

Section 5. Section 94-5-103, R.c.M. 1947o is a.anded 

to ~ead as follows: 

"94-5-103. ~itigated delibe~ete 

(11 C~iminal homicide constitutes mitigated 

homicide. 

deliberate 

ha.icide when a homicide which would otherwise be delibe~ate 

homicide is comaitted unde~ the influence of extreme mental 

o~ e01otional stress fo~ which the~e is ~easonable 

explanation or excuse. The reasonableness of such 

explanation o~ excuse shall be dete~mined f~om the viewpoint 

of a ~easonable person in the acto~•s situation. 

(2) A pe~son convicted of mitigated deliberate 

homicide shall be imp~isoned in the state p~ison for afty ~ 

term net-~e~eed of not less tban 2 1ea~s 0 ~ mQre thaD 

+orey--t4ot yea~s. except as provjded jn [section 1; of thjs 

~-· 
Section 6. Section 91t-5-202o R.c.~. 1947o is amended 
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to read as follows: 

"94-5-202. Aggravated assault. (l) A pers~ co~mits 

the offense of agg~avated assault if he pu~posely or 

knowingly causes: 

(a) se~ious bodily injury to another;~ 

(b) bodily injury to another with a weapon; OP 

{c) ~easonable apprehension of se~ious bodily injury 

in another by use of a weapon; or 

(d) bodily inju~y to a peace office~. 

(2) A person convicted of aggravated assault shall be 

imp~isoned in the state prison for SftY • term no~ ~o exeeed 

qf not Jess than 2 yeats Ot agee than ~wenty--t2ot years~ 

except as provided in (sectiop 14 of this act]•• 

section 7. Section 94-5-302• R.c.K. 191t7, is amended 

to ~ead as follows: 

·9~5-302. Kidnapping. 

offense of kidnapping if 

(l) 

he 

A person commits the 

kn0111 i ngl y or purposely and 

without lawful autho~ity ~estrains aoothe~ pe~son by eithe~ 

secreting o~ holding him in a place of isolatiooy o~ by 

using or threatening to use physical force. 

12) A pe~son convicted of the offense of kidnapping 

shall be imp~isoned in the state prison for any a term ~ 

~o-~ee~ of ogt less than 2 years or mo~e than ~110t 

years. except as provitlgd in (section 12 gf this act].• 

Section a. Section 94-5-303, R.c.~. 1947o is aaended 
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•94-5-303. Aggravated kidnapping. (1) A 

HB 02bljOZ 

person 

com•its the offense of ag~ravated kidnapping if he knowingly 

or purposely and without lawful authority restrains another 

person by either secreting or holding him in a place of 

isolationy or by using or threatening to use physical forceo 

with any of the following purposes: 

(a) to hold for ransa. or rewardy or as a shield or 

hostaqe; .,.,. 

(b) to facilitate coamission of any felony or flight 

thereafter; ~ 

(c) to inflict bodily injury on or to terrorize the 

victia or another; or 

(d) to interfere with the perforaance of any 

govern.ental or political function; or 

(e) to hold another in a condition of involuntary 

servitude. 

(2) A ~xcept ~ provided jo [section 14 of thjs actJ• 

a person convicted of the offense of aggravated kidnapping 

shall be punished by death as provided ins~~ 94-5-304T 

or" be imprisoned in the state prison for aftY ~ term net-te 

e~ of not Jess thao 2 years or more than Ofte--ftuftdred 

+lOOt years unless he has voluntarily released the victimo 

alive, in a safe placeo and not suffering from serious 

bodily injury, in which event he sh, 1 be iaprisoned in the 
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state prison for en.,. .a term net-te-e,.e~ of not less t:nan 2. 

years or more than ten-tlOt years.• 

Section 9. Section 94-5-40lo R.C.M. 1947o is amended 

to read as follows: 

•94-5-401. Robbery. (1) A person commits the offense 

of robbe~y ifo i~ the course of committing a theft, he: 

(a) inflicts bodily injury upon anothe~; er 

(b) threatens to inflict bodily injury upon any person 

or purposely or knowingly puts any person in fear of 

iuediate bodily injury; or 

(c) commits or threatens immediately to commit any 

felony• other than theft. 

(2} A person convicted of the offense of robbery shall 

be iaprisooed in the state prison for any .a term ~-to 

e>te~ of not Jess than 2 years or more than f'M"~40i" 

years• except as provjded in ($ectjgo 1~ of thjs act]• 

(3) •In the course of committing a theft• as usen in 

this section includes acts which occur in ~n attempt to 

commit or in the commission of theftT or in flight after the 

atte~t or co .. ission.• 

Section 10. Section 94-5-50Jo R.C.M. 1947, is amended 

to read as follows: 

"94-5-503. Sexual intercourse without consent. (1) A 

person who knowingly bas sexual intercourse without con~ent 

with a person not his spouse commits the offense of sexual 

-a- Hti 261 
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intercourse without consent. 

(l) A person convicted of sexual intercourse ~ithout 

consent shall be iMPri~oned in the state prison for any a 

tee~ ftO~-~e•eeed of not less than L years oc nore than 

~weftty-~2ot years. except as groyjded jn (sectjoo 14 of this 

~-
(3) If the victim is less than s+~-tl6t years old 

and the offender is three-t3t or aore years older than the 

victimy or if the offender inflicts bodily injury upon 

anyone in the course of co .. itting sexual intercourse 

without consent, he shall be ieprisoned in the state prison 

for any term ~-to-exeeee ~gt less tbfto 2 years or aore 

~ ~&r~y-t4ot years. except as groyj4ed in {section 14 of 

thi$ act]. 

{4) An act •in the course of co-itting sexual 

i nte r-cour se 

c0111mit the 

COIIIIi SS ion. 

without 

offense 

consent• shall 

or flight after 

include an attempt to 

the attempt or 

{5) Lal No evidence concer-ning the sexual conduct of 

the victim is admissible in prosecutions under this section. 

except: 

tet~ Ev+denee evjdeoce of the victim's past sexual 

conduct with the offender; 

tbtLiil E~denee eyidence of specific instances of the 

victim's sexual activity to show the origin of semen, 
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pregnancy, or disease whicn is at issue in the prosecution 

under- this section. 

LQl If the defendant proposes, for any pur-pose. to 

offer- evidence descr-ibed in tet-o~ $Ub$ectjgn 5Calfil gr 

21alliil• the trial judge shall order a hearing out of the . 
presence of the jury to d~r•ine whether- the proposed 

evidence is admissible under- this subsection. 

(61 If the issue of failure to aake a tiaely complaint 

or- imaediate outcry is raised• the jury shall be informed 

that such fact, standing aloneo may not bar conviction.• 

Section 11. Section 95-1507, R.CoM• 19~1• is a.ended 

to read as follows: 

•95-1507. Sentence of i~rison.ant for- persistent 

felony offender-. (1) A persistent felony offender is an 

offender- who has been pr-eviously convicted of a felony and 

the present offense is a second felony co .. itted on a 

different occasion than the first. 

(2) A persistent felony offender- shall be i~r-isoned 

in the state pr-ison for a ter• of not less than ~~5t 

years ft~ ~ more than one-haftdred ~lOOt years providin~: 

(a) the pr-evious felony conviction ~as for an offense 

committed in this state or any other- jur-isdiction for- which 

a sentence to a term of impr-isoneent in excess of one--~lt 

year- could have been imposed; ane 

(b) less than ~v~t5t years have elapsed between the 
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(i) the previous felony conviction~ or 
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( ii) the ef'i'et'lde1"!!t--~ese offender's release on 

parole or otherwise froo1 a prison or other commitment 

imposed as a result of the previously felony conviction; and 

(c) the offender was more than t.wenty-otte--t2lt years 

old at the time of the commission of the new offense. 

(3) A previous felony conviction shall not be 

considered for the purpose of sentencing under this section 

if the offender has been pardoned on the grounds of 

innocencey or if the coaviction had been set aside in any 

post conviction hea~ing. 

(4) E1cept as p~oyided in (sectjon 14 of thjs act]• 

the iaposjtioo or execution of the fjrst S years of a 

sentence iRPosed yoder sybsectiqn (21 may not be defe~red or 

suspended.• 

Section 12. Section 95-2206, R.c.H. 1947, is amended 

to read as follows: 

"95-2206. Sentence. ~ Whenever any person has oeen 

found guilty of a criae o~ offense upon a verdict or a plea 

of .guilty~ the court lllily: 

trtLal ee+er ~ imposition of sentence tor a period 

not to exceed o"e-f1t year for any misdemeanor~~ for a 

period not to exceed t~e-t3t years for any felony. The 

sentencing judge 111ay impose up.>n the defendant any 
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reasonable restrictions or conditions during the period of 

the defe~red imposition. Such reasonable restrictions or 

cond'tions may include: 

tet~ jail base release; 

tbt~ jail time not to exceed n*~-t90t days; 

Tet~ conditions for probation; 

tdt~ restitution; 

tetLJU any other reasonable conditions deeAled 

necessary for rehabilitation or for the protection of 

society; 

t+t~.any combin3tion of the above. 

~~ Suspend syspend execution of sentence up to the 

maximum sentence allowed for the particular offense. The 

sentencing judge may i.pose on the defendant any reasonable 

restrictoons du~ing the period of suspended sentence. Such 

reasonable restrictions may include: 

tetiLl jail base release; 

fbiiliJ jail time not to exceed f9ot days; 

tetliiLl conditions for probation; 

fdt~ ~estitution; 

~.Llt.l any other ~easonable conditions d"emed 

necessary fo~ rehabilitation o~ for the protection of 

society; 

t+t~xii any combination of the above. 

If any rest~ictions or conditions are violated, any 
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elapsed time• except jail ti•~ shall not be a credit 

against the sentence, unless the court snall otherwise 

or de~. 

t3tLkl +~ ~ a fine as provided by law for the 

offensew.i 

~t~ &e~ ~ the defendant to a correctional 

institution with or without fine by law for the offensew_i 

tstLal ~e ~ any combination of subsections 

t"i" ..1..1.l.UU• t~ .U .. U~.h or ~ Ul.L.IU above. 

Tbt~ The district court •ay also impose any of the 

following restrictions or conditions on the above sentence 

which it dee•s necessary to obtain ·the objective of 

rehabilitation and the protection of society: 

ta» prohibit the defendant the right to hold public 

office; 

(b) prohibit the defendant the right to own or carry a 

dangerous weapon; 

(c) prohibit freedom of association; 

(d) prohibit freedom of movement; 

(e) any other liaitation reasonably related to the 

objectives of rehabilitation or the protection of society. 

rit~ The judge in the justice court shall not have 

the authority to restrict an individual's rights as 

enumerated in subsection tot !Zl• 

(il Except as proyiged in [sectjgo 14 of this actJo 
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the _jmggsjtion or executjoo of the fjrst z rears of a 

sentence of jeprisonwnt jm~o$ed under the fgllgwjog 

sections may opt. be deferred or susW~ndeg: 54-l3212!t 

54-133!3lo 5; 133ol!Zlt 24-5=102121o 24 5=103!L)o 

94=5=202121o 94-5-JOZ(Zio 2;-5-30312lo 94-5=40112)• and 

94-5=SQ3!2l and (31. 

L2l Any judge who has suspended the execution of a 

sentence or deferred the i.position of a sentence of 

imprisonment under this sectiony or his successor• is 

authorized thereaftero in his discretion. during the period 

of such suspended sentence or deferred i~ositioo of 

sentence to revoke such suspension or impose sentence and 

order such person com•ittedy or •ay, in his discretion. 

order tile prisoner placed under the ju.:isdiction of the 

state board of ~ardons as p.:ovided by law. or retain such 

jurisdiction with this court. Prior to the revocation of an 

order s·uspending or deferring the imposition of sentence, 

the person affected shall be given a hearing.• 

Section 13. There is a new R.C.Mo section that reads 

as follows: 

Additional sentence for offenses coamitted with a 

dangerous weapon. (l) A person who has been found guilty of 

any offense and who, while engaged in the commission of the 

offense, knowingly displayed, brandished, or otherwise used 

a firearm, destructive device, as defined in 69-1931(1)• or 
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other dangerous weapon shall• in addition to the punishment 

provided for the commission of such offense, be sentenced to 

a term of i~prisonaent in the state prison of not less than 

2 years or more than 10 years, except as providaa in 

[section 1~ of this act]• 

(2) A person convicted of a second or subse~uent 

offense under this section shall, in addition to the 

punishment provided tor the commission of the present 

offense, be sentenced to a term of imprisonment in the state 

prison of not less than 4 years or more than 20 years. 

except as provided in [section 1~ of this act]. For the 

purposes of this subsection, the following persons shall be 

considered to have been convicted of a previous offense 

under this section: 

(aJ a person who has previously been convicted of an 

offense, committed on a different occasion than the present 

offense, under 18 u.s.c. 924{c); and 

{b) a person who has previously been convicted of an 

offense in this or another state, committed on a different 

occasion than tha present offense, during the co-.ission of 

which he knowingly displayed, brandished, or otherwise used 

a firear~o destructive device, as defined in 69~1931(1)• or 

other dangerous weapon. 

(3} The imposition or execution of the minimum 

sentences prescribed by this section ·ay not be deferred or 
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suspended, except as provided in [section l~ of this act]• 

Section 1~. There is a new R.C.M. section that reads 

as fJllows: 

Exceptions to ~~andatory miniR.Jm sentences and 

restrictions on deferred imposition and suspended execution 

.:>f sentence. Al_l 111andator y mini .um sentences prescribed by 

the laws of tois state and the restrictions on deferred 

imposition ano suspended execution of sentence prescribed by 

95-1501(4)• 95-2206(4)• and subsection(3) of [section 13 of 

this act] do not apply if: 

(1) the defendant was less than 16 years of age at the 

time of the ca.mission of the offense for which he is to be 

sentenced; 

(2) the defendant•s mental capacity, at the time of 

the coamission of the offense for which he is to be 

sentenced, was significantly i•paired, although not ~o 

iMpaired as to constitute a defense to the prosecution; 

(3) toe defendant, at the time of the co•mission of 

the offense for which he is to be sentenced, was acting 

under unusual and substantial duress. although not such 

duress as would constitute a defense to the prosecution; 

(4) the defendant was an acco•p1i~e, the conduct 

constitutinJ the offense was principally the conduct of 

another, and the defendant•s participation was relatively 

~ninor; or 
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1 (5l where appli~able• no serious bodily injury was 

2 infli~ted on the vi~tim. 

3 Section 15· There is a new R.c.M. section that reads 

4 as follows: 

5o Hearing to deter•ine application of exceptions. (ll 

6 When the application of an exception provided for in 

1 [section 14 of this act] is an issue, the court shall grant 

8 the defendant a hearing prior to the imposition of sentence 

9 to deteraine the applicability of the ex~eption. 

10 

11 

(2) The hearing shall be held before the court sitting 

without a jur Y• The defendant and the prosecution are 

12 entitled to assistance of counsel, compulsory process9 and 

13 cross-exa•ination of witnesses who appear at the hearing. 

1~ (31 If it appears by a preponderance of the 

15 information, including inforeation sub•itted during the 

lb trial, during the sentencing hearing, and in so •uch of the 

17 presentence report as the ~ourt relies one that none of the 

16 ex~eptions at issue applyo the ~ourt shall impose the 

19 appropriate mandatory sentence. The court shall state the 

20 reasons for its decision in writing and shall include an 

21 identification of the facts relied upon in 111akin9 its 

22 determination. The statement shall be included in the 

23 judgment. 

24 SECTION 16. EffECTIVE PATE. THIS ACT IS ~ffECIIVE ON 

25 JANUARY lo 1978. 

-End-
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