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TNTRODUCED BY _ A By &k_tﬁl_]g i

% W 7 Afer. Corky .
A BILL POR AN ACT ENTITLED: "AN ACT FOR THE GENERAL
REYTSION OF THRE LAWS RELATING TO ADMIKISTRATIVE PROCEDURE;
AMENDING SECTIONS B2-#4201 THROUGH B2-4208, 82-5212, B2-4213,

B2-421%, A2-n216, B82-4217, 82-4220 THROOGH B82-4223, 824227

THRODGH 82-4229, AND 824-107, R.C.M. 1347."

BE IT RWNACTED BY THE LEGISLATORE OF THE STATE OF MONTANA:
Section 1. Section B2-8201, R.C.A. 1947, is amended to
read as follows:
"g82-8201, Short title. This ae+ part {seesiens B2-0201

through 82-8225) shall be known and may be cited as the

"pontana Adainistrative Procedure Act”."

Section 2. Section 82-8202, ®.C.X. 1947, is amended to
read as follows:

®B2-6202, Definitions. For purpeses of this aet¢ part,
the following defipitions apply:

{1) ™Agency" means any beard,——bukeauy——connissiony
deoparemanty-abthority—or-——offiger agency, as__defined _in
2-4227, of the state government aatherised-by—lav-—te-sake

rales—and-te-desornine—oontestad—oases, except that the

oo

provisions of this aet part skal: do nrot apply to the

following:
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4e){a) the state board of pardons, except that eaid
the board shall be subject to the reguirements of seetien—3
FA2-42033 and 5-{82-42053 ef+hisae+t and its rules shall he
published in the Montana administrative code and register;

+4£)-(b} the supervision and administration of any
penaly——aedtaly—aedical—or--—clecsosyaasry institution with
regard to the adsiseieny-releasey lnstitutional supervision,
custody, control, care, or treatment of iamssesy prisoners
ep-patients;

445 (c) +ho——adnipictratioh——ahd——pabagonent—of
sdqoabional-ingtibutionsy the board of reqgents and_ the

Montana upiversity system;

+#)}{d) the financing, construction, and maintenance of
pauhlic works.

(2) "Bule"™ aeans =ach agency regulation, standard, or

., 3
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statesent of general applicability that iaplements,
interprets, or prescribes 1law or policy or describes the
organization, procedures, or practice requirements of an

agency. Substaptive rmles are either leqgislative rules,

which if sdopted imn_accordamce _with _this _part and _under

eXPpLess delegated apthority have the force of law and_when
12gat AoCity have

not__so  adopted are_ _inwalid, or adiective_or_interpretive

roles, which say be adopted_im accordance with this part and

ander _express oL, implied apthority to codify an

interpretation__of_ _a__statute _although such_interpretation

lacks the force_of_law., The term includes the amendment or

repeal of a prior ruley but does not include:

{a) statesents concerning only the internal sanagesent
of an agency and not affecting private rights or procedures
available to the publics;

(b} declaratory rulings issued pursuant to seestiea—3i18
£682-4218] of-—this—aoh;

4er—intra-agency—sensranday

48)fc} rules relating to the use of public works,
facilities, streets, and highwaysy when the sobstance of
such roles is indicated to the public by means of signs or
signalsy

4e}-J3) seasonal rules adopted annually relating to
hunting, fishing, and trapping when there is a statutory

requiremaent for the publication of such rulesy and rules
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adopted annually relating to the seasonal recceational use
of lands and waters owned or controlled by the state when
the substance of such rules is indicated to the public by
neans of signs or signals:

4£){e) rules epelating —to—porsoanel —etandards,—job
slassifications—or—salary—ranges—for —agereyr —onpleyeest

state _vagqge and _salary plan, or the state _wida budgeting and

accounting system;
49>{f) wuniform rules adopted pursuant to interstate

compact, except that such runles shall be filed in accordance
vith seetion—N—[83-83103-of-—this—acet 82-8205 and shall be
published in the Montana administrative code amd—=segistes.

(3) “Contested case® seans any proceeding before an
agency in which a determination of legal rights, duties, or
privileges of a party is required by law to be made after an
opportunity for hearing. The term includesy but is not
restricted toy rate making, price fixing, and licensing.

{(8) "Licemse™ includes the whole or part of any agency
permit, certificate, approval, registration, charter, or
other form of permission required by 1lawy but does not
include a license raguired solely for reveanue purposes.

(5) "Licensing” includes any agency process respecting
the grant, denial, renewal, revocation, suspension,

annulment, withdrawal, limitation, transfer, or amendsent of

~l4-
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a licerse,

{€) T"Party" wmeans any person ©Or agency named or
admitted as a partyy or properly seeking and entitled as of
right to be admitted as a pacty; but nothing herein shall be
crnstrued to prevent an agency from adsitting any person or
agency as a party for limited purposes.

{7) "Person™ seans any individnal, partnership,
corporation, association, governmental subdivision, or
pablic organization of any character cother than an agency."

Section 2, Section B2-4203, R.C.M. 1947, is amended to
read as follows:

"82-4203, Rules describing ageacy organization and
procedures -- public inspection of rules — wodel rules.
{1) In addition to other rule-making regquirements imposed
by law, each agency shall:

{(a) &dept adopt as a rule a description of its
organization, stating the general course and method of its
operations and the wethods whereby the public may obtain
information or make submissions or requests, The notice and
bearing requiresents contained in seediem B2-4204 do not
apply to adoption of a rule relating to a description of its
organization.

{b} Adept adopt rules of practice, not inconsistent
with statotory provisions, setting forth the nature and

requireaents of all formal and informal procedures
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available, including a description of all forms and
instructions used by the agency«;

{c} #ake make available for pablic inspection all
rtules and all other written statements of policy or
interpretations formulated, adopted, or used by the agency
in the discharge of its functionssj

(1) Hpew upop request of any person or agency, provide
a copy of any rule. Unless othervise provided by statote, an
agency may reduire the payment of the cost of providing such
copies.

{2) %o agency rule shall -be is valid or effectire
against any person or party vhose rights have been
substantially predjudiced by an agency's failure to comply
with the pablic inspection reguirement herein.

{3) The attorney general shall prepare,—ae—80es—as—ia
prasticable-—after-the—passrgo—of-shie—aoty a nodel form for
a rule describing the organization of agencies and wmodel
rules of practice for agencies to use as a guide in
fulfilling the requiresents of eeetiea B82-4203(1}. The
attorney gemeral shall add to, amend, or revise the model

roles from tiee to time as he shkall-deaes copnsiders necessarcy

for the proper guidance of agercies. The model rulesy and
additions, amendments, or revisions theretoy shall be
appropriate for the use of as many agencies as is

practicable and shall be filed with the secretary of state
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and provided to any agency apon request. The adoption by an
agency of all or part of the model rules shall does not
relieve the agency from following the rule-making procedures
required by this aes part."

Section 4%, Section B2-4203.1, R.C.N. 1987, is amended

to read as follows:

"B2-4203.1, Legislatirve review of rules. (1) The

43)The legislature may, by joint resolution, repeal any

rule in the 1Montana administrative code. If a rule is
repealed, the 1legislature shall, in the joint resolution,
state its obfjections to the repealed rule., If an agency
adopts a new rule to replace the repealed rule, the agency
shall adopt the new rule in accordance with the obdections

stated by the 1leqgislatere in the joint resolution. If the
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legislature does not repeal a rule filed ¥ith it before the
adjournment of that regular session, the runle remains valid.

49-{2) The 1legislature may also, by joiat resolation,
direct a change to be wmade in any rule in the HMontana
adainistrative code or direct the adoption of an additional
rule, If a change in amy rule or the adoption of an
additional rule is directed to be made, the legislature
shall, in the joint resolution, state the mnature of the
change or the additional rule to be madey and its reasons
therefor. The agency shall, in the manner provided in the
Montana Administrative Procedure Act, adopt a pmew rule in
accordance with the legislative direction.

453-{3) Rules made by agenciesy and changes in rules
directed by the legislaturey under subsection 4){2} of this
section, shall confora amd be pursunant to statutory
authority.™

Sectionr 5, Section 82-4203.2, R.C.K., 1947, is amended
to read as follows:

"R2-8203.2. Administrative code comnittee —
appointment and tera of menbers _— cfficers. The
administrative code committee consists of four +U4) members
of the senate and four 4} sembers of the house of
representatives appointed before the siskieth 60th
legislative day of the regular session in the same manner as

standing cosmittees of the respective bouses are appointed.

—8-



10
1M1
12
13
18
15
14
17
18
19
20
21
22
23
24

25

LC 0126701

R vacancy on the cosmittee occurring when the legislature is
not 1in session shall be filled by the selection of a member
of the legislature by the remaining aeambers of the
comsittee, No wmore than tvo 42} of the appointees of each
house may be members of the same political party. A member
of the committee shall serve until his term of office as a
legislator ends or antil the end of the &ixtieth E0th
legislative day of the session of the biennium following his
appointment or wuntil his successor is appointed, whichever
cccurs first, The committee shall elect one +4¥ of its
sembers as chairman and soch other officers as it deewms
considers necessary."

Section 6., Section 82-4%203,3, R.C.M. 1947, is amended
to read as follows:

m52..4203.3, Meetings. The comzittee shall meet as
oftet as may be necessary, during and between legislative
sessions, Committee members shall be reiwbursed from the
appropriation to the legislative council for their aetual
and-—nogeecary expenses incurred as a result of interias

scetingsy including mileage_as_allowed under 59-501, _actual

expenses as__allowed nunder 59-538 _and_ _59-539, and paid

compensation as provided by lav for interim standing
cosmittees, "
Section 7. Section 82-4203.4, R.C.4. 1947, is amended

tc read as follows:
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"g2-8203.8. Appointment of employees and conrsultants,
The adainistrative code coamittee asay appoint retain
whaterver employees, consultants, or counsel as are necessary

to carry out the provisions of this aet part and to_ advige

the publisher in relatiom to_the text and legal authority of

the _material published ip the register or the code, within

the lieitations of legislative appropriations."

Section 8., Section 82-8203.5, R.C.W. 1947, is amended
to read as follows:

"B82-4203.5. Povers of the committee. ({1} The committeeo
shall review all proposed reles seforrod—to-it—wador-sestion

83-4234 filed with the adsinistrative_code comsissioner and

may:

{a} prepare written recommendations for the adoption,
amendsent, or rejection of a rule and subsit those
recoasendations to the department proposing the rule when a
rule-making hearing will not be held in accordance with the
provisions of seeisiean B2-120n;

{b) prepare recceapendations for the adoption,
amendment, or rejection of a rule and submit oral or written
testimony at a rule—making hearing; or

(c} =seques® require that a rule—making hearing be held
in accordance with the provision of seetien 82-4204,

{2} The coamittee shall prepare a rTeport to the

legislature at least conce each biennium and may recommend

—~10—
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amendments to the Montana Adainistrativs Procedure Act or
the repeal, amendment, or adoption of a rule as provided in
segtion B82-8203,1."

Section 9. There is a nevw R.C.M. section, to be
codified within the Montana Adwministrative Procedure Act,
that reads as follows:

Rdainistrative code coamissioner — appointment,
doties, and authority. {1) There is created within the
office of secretary of state the office of administrative
code comsissioner.

(2) The administrative code coamissioner shall be
appointed by and subject to the general supervision and
policy of the secretary of state.

(3) The administrative code comaissioner may prescribe
a format, style, and arrangesent for rules which are filed
pursoart to this part and may refuse to accept the filing of
any rule that is not 4in compliance therewith. The
commission shall keep and maintain a permanent register of
all rules filed (including superseded and repealed rules)
vhich shall be open to public inspection and shall provide
copies of any rule apon request of amy person or agency.
Orless othervise provided by statute, the adainistrative
code commissioner @may require the payment of the cost of
providing such copies.

{(4) The administrative code commissionrer shall publish

—-1-
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all notices, rules, and interpretations filed with hi=m, at
least once a month or as directed by the administrative code
committee, in a publication called the Montana
administrative code register. He shall send the register
without charge to each person listed in 82-8206(5) and to
each member of the legislature reguesting the same. He
shall send the register to amny other person who pays a
subscription fee which he shall fix in consultatiom with the
administrative code committee,

(5} The adsinistrative code commissioner shall deposit
all fees he collects in the general fund.

{6} The administrative code cosmissioner wmay charge
agencies a filing fee for material to be published in the
code or register based on an estimated cost of prieting,
vhich he shall fix ic consaltatios with the administrative
code committee.

Section 10, Section 82-4204, ®R.C.N. 1987, is amended
to read as follows:

"g2-4204. Adoption, — amendaent, or repeal of rules
— emergency rules. (1) Prior to the adoption, amendsent, or
repeal of any rule, the agency shall:

{a) ¢&4w%e give written notice of its intended action.
The notice shall inclade a statement of either the terms or
substance of the intended actiom or a Jdescription of the

subjects and 1issues involved, <rationale for the intended

-12—
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action, and the time when, place where, and manner im which
interested persons wmay present their views thereon. The

notice shall be filed with the secretary——of——state

administrative code comwissioner for publication in the

¥ontana adwinistrative register as provided in sesbion
B2-8206(2) and mailed to persons vho bave wmade timely
requests to the agency for advaumce notice of its rule-making
proceedings. The notice shall be published and wmailed at
least 4veary-—438) 30 days in advance of the agency's
intended action., If any statute shall-provide provides for a
different wethod of pablication, the affected agency shall
comply with the statate in addition to the reguirements
contained herein, Hoverver, in no case shall may the notice

period be less than &weady—{306)> 230 days or scre thap 6

acnths,

(b} AEferd afford interested persons at _least 29 days*

notice of a _hearing apd fearteea—iit4} 28 days to subdbmit

data, views, or argumemnts, orally or in writing. In the case
of substantive rules, opportunity for oral hearing shall be
granted if requested by either Sea—per—oons—{10% or
sweptyp—£ive— 4253 of the persons who will be directly
affected by the proposed rule, by a governmental subdivision
ar agency, or by an association having not 1less than
tusnsw £igwa. L75h.  members ¥ho will he Airectly affected. An

iotrrackad-porask 2av-file-a—wEitten-requeet-with-the agorcy
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to—extesd—a—hearing—dato—ap—to—tuenty {26} —days adency may

continue _a_hearing date_ for cause. Contested case procedures

need not be €followed in hearings held pursuwant to this
section, Wbkere If a hearing 1is otherwise reqguired by
statuate, nothing herein shall-be-deemsd-—to-—-aleer alters that
requireaent, The agency shall consider fully written and
oral submissions respecting the proposed rule. Gpon adoption
of a rule, an agencyy-if-sequested—to-éo-nso-byp-an—interented
pergon—either prior—te—adopiion—-or—within thicty (30 ——days
thereoafteop, shall issue a concise statement of the principal
reasons for and against its adoption, incorporating therein
its reasons for overruling the comnsiderations urged againmnst

its adoption.

{2} If an agency finds that an isminent peril to the

public health, safety, or welfare requires adoption of a
rale upon fewer than sweaty—£20) days' notice and states in
writing its reasons for that finding, it w®ay proceed,
Withnut prior notice or hearing or upon any abbreviated
notice and hearing that it finds practicable, to adopt an
emergency rule, The rule may be effective for a pericd not
longar than ene—herndsed - -apd--teanty-—4£120)y days, but the

adoption of an identical rule under subsections (1) (a) and

- 14
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{1) {b}) »f this section is not preclnded. The sufficiency of
the reasons for a finding of imminent peril to the public
health, safety, or welfare shalli—be is subject to dudicial
review,

{3} Xo rtule adepied-afier—theoffeotive—date—of-this
act—eohall—be is valid unless adopted inm substantial
compliance with subsections (1) aad or {2) of this section.

{&) An agency =may use informal conferences and
consultations as a means of obtaining the viewpoints and
adrvice of interested persons with respect to contemplated
rule wpaking., An agency wmay also appoint committees of
experts or interested persoms or representatives of the
general public to advise it with respect to any conteaplated
rule epaking., The powers of the committees shall be advisory
only. Nothing herein shall relieve the agency from following
rule-making procedures required by this aet part.

(S} Rules shkall may not unnecessarily repeat statutory
langnage. Whenever it is mecessary to refer +to statatory
langnage in order to convey the meaning of a rule
interpreting the language, the refereace shall clearly
indicate that portion of the language vhichk is statutory and
the portion which 1is asplification of the language, Each
rule shall include a citation of authority pursmant to which
it, or any part thereof, is adopted.

(6) Fach agency shall at least annually review its

—-15—
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rules to determire if any new rale should be adopted or any
2xisting rule shounld be modified or repealed.®

Section 11. There is a new R.C.H. section to be
codified witkin the Xontana Administrative Procedure Act,
that reads as follows:

Authority for rules. (1) Except as provided in 82-4203,
nothing in this part confers anthority upon or augsents the
aathority of amy state agency to adopt, administer, eor
enforce any rule, To be effective, each substantive rule
adopted must be within the scope of authority conferred and
in accordance with standards prescribed by other provisions
of law.

{2} Whenever by the express or isplied teras of any
statate a state agency has authority to adopt rules to
implenent, interpret, make specific, or otherwise carry out
the provisions of the statute, no rule adopted is valid or
effective unless consistent and not in conflict with the
statute and reasonably necessary to effectunate the purpose
cf the statute,

Section 12. Sectiom 82-4205, R.C.N. 1947, is amended
to read as follows:

"g2-4205, Piling of rales — effective date of rules.
41 ——on——oF-before—the—60th-dayfellowing—the-offeative-date
of-thic-acty—ocroh-agonoy-shall-file—with —tho—secresany——of
staso—a——soptified—aopy-—of —eash-rulo—adopted-by-it—onor

—-16—~
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42) Each agency shall file with the seereidasy—of—ptate
administrative code _commissioner a eestified copy of each

rule adopted by it subsequest—to—tho-offootive—dato—of—this
aet. Fach rule shall become effective tea—{30}-days after
publication in the Montana administrative register or——gede
as provided in section—6-f£B82-4206)}-of -thie-aes, except that:

4a){1y FE£ if a later date is required by statute or
specified in the rule, the later date shall be the effective
fater;

4B} {2) Sebiest subject to applicable constitutional or
statutory provisions, an emergency rule shall become
effective immediately upon filing with the seczebary—eof

ptatey administrative code commissiomer or at a stated date

Less—-than—ten—{30}—days following publication in the Montama
administrative eede—eE registery if the agency finds that
this effective date is necessary because of iaminent peril
tc the public health, safety, or welfare. The agency's
€finding and a brief statement of reasons thetefor shall be
filed with the rule. The agency shall take appropriate
measures to make emergency rules known to every person who

ray be affected by then.
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Sectior 13, Section 82-4206, R.C.H. 1947, is amended

to read as follows:

®82-4206. Publication and distributiomn of rules and
notices. (1) The sesretary—of—eabade adainjistrative code
commissioner shall,—as-seeh—as—is—practivableo-—asfber—she
offoobive—~date—of—this—aety compile, index, arrange,
Learrapge, _correct _errors__or__ incobnsistemncies __without

changiprg__the _meaning, intent, or effect of any rule, and

publish all rules filed pursuant to this ae& part in a
publication which shall be known as the HBoasana
administeative—code administrative rules of Nontapa (herein
referred to as the code). The—oode—shall-be—pristed—ese
ethoruine—dapliioatedy—in—-tooselaaf £forsy The seeretary—of

etate administrative code commissioner shall supplement,

revise, and_publish the code, or any part thereof, as often

as he deees considers necessary., He _may_ iwclunde such

-1R=
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editorial notes, cross references, and other matter as _he

and _the administrative_code comajttee consider desirable or

advantageous. HBe shall publish supplements to the code_ _at

ach_times and_in_such_form as he considers appropriate.

{2} The secretary—of—stade adainistrative code

committee shall each month or__at_ wmore_ freguemt _intervals

compile ard publish the Montana administrative register
(herein referred to as the register). The register shall
contain 4we—+43) three sections, a rules sectiom, aad a

notice section, and an_interpretation section.

{a) The rules section of the register shall contain

all rules filed with—tho—sooscbany—of—state since the

compilation and publication of the preceding issue of the

registery—and—in—the—pase——of—tho—£firsb-isseey—cinco—the

the——cede togetber with the concise statement of reasonrs

required _upder B2-8208(1) {b).

(b) The notice section of the register shall contain

all rele-making notices filed with the seesedtany—eof-state
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admsinistrative _code _commissioper pursuant to seeties——i4

8242043 —of-this—aes since the compilation and publication
of the preceding registery,—asd—ias—tho—oapeo—of—tho—£iras

fc) __The interpretation section_of the _register _shall

contain all opimions__of the _attorney gepneral apd _all

declaratory rulipgs of agencies_issued_since the publication

of _the preceding_register,

40){4) Each issue of the register shall contain a—=%isle
page—uith—thd—pape—Alsrtana—adeinictrative—roegistery the
issue number and date of the registery and a table of
contents, Fach page of the register shall contain the issue
nomber and date of the register of which it is a part. The

soceotary—of—estate administrative code_ _cospissioner may

include ia with the register inectruetions—oF information to

(g

to_the Montanha administrative code.

{3) The s&eeretary-—of——abate administrative code

—20—
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commissjoner, with the consent of the adopting agency, may
onit from the code or register any rule the publication of
which would be unpdnly cumbersose, expensive, or otherwise
inexpedient, if the rule is-peinted-or——duplicated—Fora—is

merely _incorporates by reference a wmodel code, federxral

agency _gule or__like ublication made available on
application to the agencyy and if the code or register
contains a notice stating the cjitation and general subject
matter of the ositted rule and stating how a copy may be
obtained.

{4} The code shall be arranged, indexed, and printed
or duplicated in such manner as to permit separate

pablication of ©portions thereof relating to individaal

agencies. An agency may make arrangements with the seszetany

of—satabe adsinistrative code_commissioper for the printing
of as many copies of such separate publicatioms as it wsmay
require. The cost of any sach separate publications shall be
paid by the agency.

{5y The seoretary—of —sbade administrative code
commigsioner shall distribute copies of the codey 2pd

supplesepts _or revisions thereto akd-the—register vithoat

charge to the following:

(a} Meormey attoTney general, one {3 copy;

{b} &lesk clerk of each court of record of this state,

one 434 copy;
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fc} ©reek clerk of Dnited States district court for
the district of Montana, one 44 copy:

{3} &Yerk clerk of Unjted States court of appeals for
the ninth circuit, one 43 copy;

{e} Eaeh each county clerk of this state, for use of

county officials and the public, one 44 copys . which may

be_maintained im a public library in the county seat or in

the county offices:

{f1 &%ate state law library, one M copy:
{g} Beabe gtate historical society, one 43 copy;
{ht Bask each uanit of the uwaivepsitr—of —Nonbans

Boptana _university system, one 433 copy;

{i} %aw law library of the university of Montama, one
43 copy:

13} Ssostana legislative council, three 43} coples;

ik} &ibeasy library of congress, one 43} copy:

{1) state library, one _copy, Siate-lav—library,—for

16} The seorevary—eof—-——state adpinistrative code

cosmissioner, clerk of each court of record in the state,

clerk of each county in the state, and the librarians for
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the state law library and the university of Nontana law
library shall maintain a complete, curremt set of the code,
including sopplements or revisions thereto sad—addisions—ow
shandos—pablishod-inthe-register. Such persons shall also
maintain a——£ile——of-—rulo—naking—noticon—pablished—in the
register issges__published durieg the preceding swe—i2}
years. The soorebary——of———atate adaministrative _code
coamissioner shall also maintain a permanent Eegisbes—od
ralo~saking—notioes set of the registers.

463-{7) The seorctary—of—stade administrative code

coanissioper shall make copies of and sebscriptions to the

codey and sopplememts ot revisions thereto and the register
available to any person at prices fixed to cover publication
and mailing costs.

+#{8)] The soeretary—of—state adainistrative _code
compissioner shall determine the cost of supplying copies of

the codey and_ _supplements or revisions thereto and the

register. Such cost shkall be the approximate cost of
printing or duplicating and =®mailing, Hovever, a unifora
price per page or qroup of pages may be established withoat
regard to differences in cost of printing different parts of

the codey and_ _supplements or revisions thereto and the

register.
s A1 501 &) ) " rall
be-dapasited—to-the-genoral—funds"
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Section 14, Section 82-8207, R.C.H, 1947, is amended
to read as follows:

"R2-4207, Petition for adoption of rules. An
interested person or, when the legislature is not 1in
session, a =member of the 1legislature on behalf of an
interested person may petition an agency reguesting the
promulgation, asendment, or repeal of a rule. Each agency
shall prescribe by rule the fors for petitions and the
procedure for their sabmission, consideration, and
disposition, Within simey—460) days after subaission of a
petition, ¢the agency either shall deny the petition in
writing (stating its reasons for the denial) or shall
initiate rule—making proceedings in accordance with sectien
824204, "

Section 15. Section B82-8208, B.C.M, 1947, 1is amended
to read as follows:

n82-8208. Judicial notice of rules. The courts shall
take judicial notice of any rule filed and published under
the provisions of this aes part.™

Section 16, Section B82-0212, ®.C.M, 1947, is amended
to read as follows:

n82-4212. Examination of evidence by agency —_—
proposed orders. Whem in a contested case a majority of the
officials of the agency who are to render the fimal decision

have not heard the case or read the record, the decision, if
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adverse to a party to the proceeding other than the agency
itself, shall may not be made until a proposal for decision
is served upon the parties and an opportunity is afforded to
each party adversely affected to file exceptions and present
briefs and oral arqument to the officials vwho are to render
the decision. The proposal for decision shall contain a
statement of the reasons therefor and of each issune of fact
or law necessary to the proposed decision, prepared by the

person who conducted the hearing er—eomne—who—bhas——read——the

person_xho conducted the hearisg becomes_unayailable to _the
agency, _proposed findings of fact may be prepared by a
person who has read the record only if the _demeanor of
witnesses _is__considered_ _immaterial by _all pacties. The

parties may waive compliance with this section by written

stipulation.”

Section 17. Section 82-8213, R.C.A. 1947, is amended
to read as follows:

®f2-4213, Final orders - pnotification. (1Y A £inal
decision or order adverse to a party in a contested case
shall be in wvriting or stated in the record. A final
decision shall 1incleode findings of fact and conclusions of
law, separately stated., Pindings of fact, if set forth in
statutory language, shall be accompanied by a concise and

explicit stateaent of the underlying facts supporting the
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findings. 1If, in accordance with agency rules, a party
submitted proposed findimgs of fact, the decision shall
inciude a ruling upon each proposed finding. Parties shall
be notified either persoanally or by mail of any decision or
order. Upon request, a copy of the decision or order shall
be delivered or mailed forthwith to each party and to his
attorney of record., PEach _conclusion of law _shall be
sypported by aunthority or by a reasoned opinjos,

{2) Each agency shall index and make available for

public inspection all final decisions and orders, inclauding
declaratory rulings under sestion—318-{82-4218)y—iganod—atser
+ho—offeetive—date—of-this-aos,. No such agency decision or
order shail—be is valid or effective against any persocm or
partyy nor may it be invoked by the agency for any purposey
until it has been made available for pablic inspection as
herein required. This provision is not applicable in favor
of any person or party who has actual knowvledge thereof or
vhen a state statute or federal statute or regulation
prohibits public disclosure of the contents of a decision or
order."

Section 18. Section B2-8215, R.C.NM. 1957, is amended
to read as follows:

"p2-4215, Llicenses. (1) fWhen the grant, denial,
renewal, revocation, suspension, annulment, withdrawal,

limitation, or awmendment of a license is regquired by law to
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be preceded by notice and opportunity for hearing, the
provisions of this ae+ part concerning contested cases
applry.

(2) W%hen a licensee bhas made tiwely and sufficient
application for the reneval of a license or a new license
with reference +to any activity of a continuing pature, the
existing license does not expire until the application has
been finally Adetermimed by the agencyy and, in case the
application is denied or the terms of the nev license
limited, until the last day for seeking review of the agency
order or a later date fixed by order of the reviewing court.

{3) FKo revocation, suspension, annulment, withdrawal,
or amendmsent of any license is lawfanl unless, prior to the
institution of agency proceedings, the agency gave notice by
mail to the licensee of facts or comduct which varrant the
intended actiony and the licensee was given an opportunity
to show compliance with all lawfel requiresents for the
retention of the license, If the agency finds that peblic
health, safety, or welfare imperatively requires emergency
actiony and incorporates a finding to that effect in its
order, susmary suspension of a licease =may be ordered
pending proceedings for revocation or other actiosz. These
proceedings shall be promptly instituted and determined.®

Section 19, Section 82-4216, R.C.MX, 1987, is amended

to read as follows:
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m82-4216., Judicial review of contested cases. (1) fa}
A person who has exhausted all administrative remedias
available within the agency and who is aggrieved by a final
decision in a contested case is entitled to jedicial review
under this ae4 part. This section does not limit utilization
of or the scope of judicial reviev available under other
mseans of review, redress, relief, or trial de novo provided
by statute. A preliminary, procedural, or intermediate
agency action or ruling is immediately reviewable if review
of the final agency decision would not provide an adequate
renedy.

{b} A party who proceeds before an agency under the
terms of a particular statute shall not be precladed fros
questioning the validity of that statute on Fudicial review,
but such party may not raise any other guestion not raised
before the agency, unless it is shovwn to the satisfaction of
the court that there was good cause for failure to raise the
question before the agemcy.

{2) {a} Proceedings for reviev shall be instituted by
filing a petition in district court within ehiety—£30) days
aftér service of the final decision of the agencyy or if a
rehearing 1is ragurested, within thirty-430) days after the
dacision therson. Except as otherwise provided by statute,
the petition shall be filed in the district court for the

county vhers the petitioner resides or bas his principal
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place of businessy, or where the agency maintains its
principal office, Copies of the petition shall be promptly
served upon the agency and all parties of record.

b} The petition shall inclunde a concise statesent of
the facts upon which jorisdiction and wenue are based, a
statement of the wmanner in which the petitioper is
aggrieved, and the ground or grounds specified in subsection
{7} of this section upon which the petitioner comterds he is
entitled to relief. The petition shall demand the relief to
which the petitioner believes he is entitled, and the desmand
for relief may be in the alternative,

(3) Unless otherwise provided by statute, the filing
of the petition shall not stay enforcement of the agency's
decision. The agency may gqranty or the reviewing court may
ordery, a stay apon terss which it deesa copgiders proper.

{8) Within shie&yp—430) days after the service of the
petitiony or within further tise allowed by the court, the
agency shall transait to the reviewing court the original or
a certified copy of the entire record of the proceeding
under review, Ry stipulation of all parties to the review
proceedings, the vrecord may be shortened. i party
unreasonably refusing to stipulate to limit the record may
be taxed by the coart for the additiomal costs. The court
ray require or permit subsequent corrections or additioms to

the record.
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{5} If, before the date set for hearing, application
is made to the court for 1leavye to present additional
evidencey and it is shown to the satisfaction of the court
that the additional evidence is material and that there were
gqood reasons for failare to present it in the proceeding
before the agency, the court may order that the additional
evidence be taken bhefore the agency upon conpditions
determined by the court. The agency may modify its findings
and decision by reason of the additional evidence and shall
file that evidence and any modifications, new findings, or
decisions with the reviewing court.

{6y The review shall be conducted by the court without
a jury and shall be confined to the record. 1In cases of
alleged irregularities in procedure bhefore the agencyy not
shown in the record, proof therecf =msay be taken in the
court. The court, upoa request, shall hear oral argusent and
receive written briefs,

(M The court sehkadd =may not substitote its judgment
for that of the agency as to the weight of the evidence on
questions of fact. The court may affirm the decision of the
agency or resand the case for further proceedings. The court
may reverse or modify the decision if substantial rights of
the appellant have been prejudiced because the
administrative findings, inferences, conclusions, or

decisions are:
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{a) in vioclation of constitutional or statutory
provisions;

b} in excess of the statutory authority of the
agency;

{c) sade upon ualawful procedure;

{d} affected by other error of law:

(e} clearly erroneous in viev of the reliabhle,
probative, and sabstantial evidence on the whole record;

{f) arbltrary or capricious or characterized by abuse
of discretion or clearly unwarranted exercise of discretion;
or

(9) becanse findings of fact, upon issues essential to
the decision, were not made although requested.™

Section 20. Section 828217, R.C.M. 1987, is amended
to read as follows:

"B82-4217., appeals. An aggrieved party nmay obtain
review of a final judgment of a district court ander this
ae+ part by appeal to the supreme court within sisty——§60)
days after entry of jeudgment. Such appeal shall be taken in
the manner provided by law for appeals from district courts
in civil cases. Unless othervise provided by statute or
unless the agency has granted a stay through the cospletion
of the judicial review process¢;

(1) £ if appeal is taker from a judgment of the

district court affirming am agency decision, the agency
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decision shall not be stayed except upon order of the
suprese court; except that, in cases where a stay is in
effect at the time of the filing of notice of appeal, the
stay shall be continued by operation of lav for tweaty—+420)
days from the date of filing of the noticex;

{2) ¥& if appeal 1is taken from a judgment of the
district court reversing or modifying an agency decision,
the agency decision shall be stayed pending final
determination of the appeal uanless the supreme court orders
othervise.”

Section 21. Section 82-8220, R®R,.C.H. 1987, is amended
to read as follows:

"82-4220, Subpoenas and enforcement —  cospelling
testiaony, (1) An agency corducting any proceeding subject
to this ae+ part shall have the power to require the
furnishing of such information, the attendance of such
witnesses, and the prodoaction of such books, records,
papers, documsents, arnd other objects as may be necessary and
proper for the purposes of the proceeding. Ir furtherance of
this pover, an agency upon its own motion may, and opon
request of any party appearing in a contested case shall,
issue sabpoenas for witnesses or subpoenas duces tecus. The
method for service of subpoenas, witness fees, and mileage
shall be the same as regquired in civil actioms in the

district courts of the state. Except as otherwise provided
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by statute, witness fees and mileage shall be paid by the
party at whose reguest the subpoena was issued.

{2) In case of disobedience of any subpoena issued and
served under this section or of the refusal of any witness
to testify as to any material satter with regard to which he
may be interrogated in a proceeding before the agency, the
agency may apply to any district court in the state for an
order to compel compliance with the subpoemna or the girving
of testimony. If the agency fails or refuses to seek
enforcement of a subpoena issued at the request of a partyy
or to compel the giving of testimony deemed considerad
material by a vparty, the party may make such application,

The court shall hear the matter as expeditiously as

possible, If the disobedience or refusal is found to be

nnijustified, the court shall enter an order requiring
compliance. Disobedience of such order shall be punishable
by contempt of court in the same manner and by the same
procedures as is provided for like corduct committed in the
course of civil actions im district courts, If another
method of subpoena enforcement or compelling testisony is
provided by statute, it may be used as an alternative to the

sethod provided for in this section.

{3)___Fach agency shall provide in its rules of practice

for_discovery prior to_a_contested case_ hearing, unless _the

applicable statute provides for a_trial de noyo on_appeal_to
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the district _court."

Section 22, Section 82-4221, R.C.K. 1947, is amended
to read as follows:

"B2-4221. Representation. Any person compelled to
appear in person or who voluntarily appears before any
agency or representative thereof shall be accorded the right
to be accompanied, represented, and advised by counsel, In a
proceeding before an agency, every party shall be accorded
the right to appear in person or by or with counsel bat this
aot part shall not be construed as reguiring an agency to
fernish counsel to any such person.®

Section 23. Section 82-4222, R.C.E. 19487, is amended
to read as follows:

%g2-8222, Service. Except where a statute expressly
provides to the contrary, service in all agency proceedings
subject to the provisions of this ae¢ part and in
proceedings for Judicial review thereof, shall be as
prescribed for civil actions in the district courts."

Section 24, Section 82-4223, R.C.A., 1947, is amended
to read as follows:

"32-.4223, Construction and effect. ¥othing in this sed
part shall be deemed considered to 1lisit or repeal
requirements imposed by statute or othervise recognized lavw,
Ro subseguent legislatior shall be 4deomed considered to

suparsede or #0lify any provision of this aet part, whether
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by implication or othervise, except to the extent that such
legislation shall do so expressly."™

Section 25. Section B2-4227, R.C.H. 1947, is amended
to read as follows:

"82-8227. Definitions. As used in this ae4 chapter:

{1} *igeoney agency® means any boarid, burean,
compission, departmsent, authority, or officer of the state
or 1local government authorized by lav to make rules,

determine contested cases, or enter imto _contracts except:

a) the legislature amnd amry branch, committee, or

officer thereof;

(b) the qudicial branches and any committee or officer
thereof;

fc) the governor, except that an agency is not exempt
because the governor has been designated as a member
thereof; or

{(d) the state =military establishment and@ agencies
concerned with civil defense and recovery from hostile
attack.

(2) "Rede rule™ means any agency regulation, standard,
or statement of general applicability that implements,
interprets, or prescribes law or policy or describes the
organization, procedures, or practice requirements of any
agency. The term includes the awmendment or repeal of a

prior rule, but does not include:
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{a) statements concerning only the internal management
of an agency and not affecting private rights or procedures
available to the pablic;

{b} declaratory rulings as to the applicability of any
statutory provision or of any rule;

(c) #nspa—-ageney intraagepcy semoranda.

{3} Tmagency action” means_the whole or a__part of an

agency_ ryle, license, order, or comtract or_the eguivalent
or denial thereof,™

Section 26. Section 82-4228, R.C.N, 1947, is aaended
to r=ad as follows:

"§2-4228. Agency reguirements. (1) Bach agency shall
develop procedures for permitting and encouraging the public
to participate in agency decisions that are of significant
interest to the public. The procedures shall assure
adequate notice and assist public participation before a

final deeision-in-sade-on-the—adoprion—of-a—rule—os—polioyy

or—ohangeo—eof—eate agency action__is _takem that is of

significant interest to the public.
{2) An agency shall be deemed considered to have
complied with the mnotice provisions of this ae+ sectiop if:
{a) an environmental ispact statement is prepared and
distributed as reguired by the Montana Eavironmental Policy

Act, Title 69, chapter 65;
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(b) a proceeding is held as reguired by the Montana
rdministrative Procedure Actp—Fible—82y—chapber—U4i;

{c) a public hearing, after appropriate notice is
given, is held pursuant to any other provision of state law
or a local ordinance or resolution; or

{d) a newspaper of general circalation within the area
to be affected by a decision of significant interest to the
public has carried a news story or advertisesent concerring
the decision prior to a final decision on a matter.

{3} Proceduares for assisting public participation
shall iacivde a =method of affording interested persons
reasonable opportuonity to subait data, views, or arguments,
orally or im written form, prior to making a final decision
that is of significant interest to the public.

{4) The provisions of this aes section dc not apply
to:

{a}) an agency decision that must be made to deal with
an esmergency situation affecting the pablic health, welfare,
or safety;

{(b) an agency decision that sust be made to maintain
or protect the interests of the agency, inclading but not
limited to the filing of a lawsuit in a court of law or
becoming a party to an administrative proceeding; or

{c) a decision involving no more than a ministerial

act,
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{5) Each agency shall adopt guidelines for its
prograss, vwhich goidelines shall provide policies and
procedures to facilitate poblic participation in those
programs, consistent with subsection (1) of this section,
These guidelines shall be adopted as rules and pablished in
a manmner which may be provided to a memher of +the pablic
apobh reguest.”

Section 27, Section 82-8229, R.C.M, 1947, is amended
to read as follows:

"92-8229. Enforcement. The district courts of the
state have dJurisdiction to set aside an agency decision
under &his—aet B2-4228 upon petition of any person whose
rights have been prejudiced, made within +hieey£30) days of
the date of the decision.™

Section 28, Section B82A-107, R.C.%., 1987, is asended
to read as follows:

"824-107. Duties and powers of department heads,
{1} Except as othervise provided by law, each department
head shall:

{a) Suapervise sapervige, direct, account for,
organize, plan, administer, and execute the functions vested
in the department by this title or other laws}

(by Establish establish the policy to be followed by
the department and employees+j

{c) cempile compile and submit reports and bundgets for
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the department as required by law or requested by the
JovVernorw;

{d) Prewide provide the governor with any information
that he reguests at any time on the operation of the
departsents;

(e) Repeoseat

coaminications with the goverasor+j

Lepresent the departsent in

(£y Presexibe prescribe rules, comnsistent with law and
rules established by the governor, for the adsipistration of
the departaent; the condact of the enployees; the
distribution and performance of business; and the custody,
use, and preservation of the records, documents, and
property pertaining to department business, The lieutenant
governor, secretary of state, attorney gemeral, auditor, and
superintendent of public instruction may prescribe their own
rales for their departments or offices, and the govermor may

not prescribe rules for them. The_rules _described _in _this

subsection are _limited _to _statements concerning only the

internal sanagement of the agency and not_affectizg _private

rights _or _proceduregs avajlable to the public, This section

does not authorjrze the adoption of any rule _as_ _rules_ _are

defined in the Montana Administrative Procedure Act,

{g) Subjeet subiect to the approval of the governor,
establish the internal organizational structure of the

departaent, and allocate the functions of the departaent to
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units to promote the economic and efficient adainistration
and operation of the department., The internal structure of
the department shall be established in accordance with
seation 82h-100(2).

{h) Sebdess spbject to lawy and the state wmerit
system, if applicable, establish and smake appointments to
necessary sabordinate positionsy and abolish unnecessary
positionse}

(1) Mdaiptainm maiptein a central office in Belepa for
the departmenty and such other facilities throughout the
state as may be required for the effective and efficient
operation of the department.

{2) Except as otherwvise provided by 1law, each
departaent head may:

(a) 6&wbjess gsubiject to lawy and the state merit
system, if applicable, transfer employees between positions,
remove persons appointed to positions, and change the
daties, titles, and compensation of employees within the
departmente;

(by Delesate delegate any of the functions vested in
the department head to subordinate employeess}

{c} »ppir apply for, accept, administer, and expend
fends, grants, gifts, and loams fros the federal government
or any other source 1in adainistering the department's

fanctionse;
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(1) ZEstesr enter into agreements with federal, state,
and local agencies necessary to carry out the departmentt's
functions. "™

Section 29. There is a new R.C.¥%. section that reads
as follows:

Transition schedule — public eduwcation rules. Bules
and policies of the bhoard of public education and the state
superintendent of public instruction are subfect to
82-4208(3) on and after October 1, 1977. Any such rules and
policies in effect on Janvary 1, 1977, may be filed before
october 1, 1977, for pablication in the administrative code
vithout being subject to the notice and hearing reqoirements
of 82-4204(1),

Section 30. There 1s a new R.C.H. section that reads
as follows:

Transition schedule — adsinistration rules. Rules and
policies of the department of administration not exeapted
from the Montana Administrative Procedure Act are subject to
82-4208(3) on and after October 1, 1977. The director of
administration shall discontinue publication of the Montana
administrative manual after that date but may coantinue the
second and third volumes of that manual under the title of
Statewide Budgeting and Accounting Manual. The director wmay
file any rules published ir the first volume of the HMontana

adpinistrative mannal as of Janvary 1, 1977, with the
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admsinistrative code commissioner before October t, 1977,
without being subject to the notice and hearing reguirements
of B82-4208({1). The administrative code commissioner shall
arrange with the director of administration for publication
of the rules of the departaent of administration in a volume
separable from the administrative rules of Montanra for the
convenience of state offices which 4o not wish to acquire
the entire code,

Section 31, There is a new R.C.H. section that reads
as follows:

Transition schedunle — institations rules. Reles and
policies of the departwent of institutions relating to
patients or inmates in a mental, nmedical, or eleesmosynary
institation are subject to 82-4204{3} on and after October
30, 1977. Any such rules in effect on January T, 1977, owsay
he £filed before oOctober 1, 1977, for publication in the
administrative code without being subject to the notice and
hearing reguirements of 82-8208(1}).

—End-
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STATE OF MONTANA
REQUEST NO. __57-77
EISCAL NOTE

Form BD-IS ‘J

In compliance with a written request recasived ___January 12, , 19 77 __ | there is hereby submitted a Fiscal Note
for House Bill 77

pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF LEGISLATION:
An act for the General. Revision of the laws relating to Administrative Procedure.
ASSUMPTIONS:

1. Revision and recodnflcatlon of the Administrative Code is made mandatory by recadification of the Revised Codes
of Montana for simultaneous publication and effective dates.

2. Existing Administrative Code Manual must. be published and updated in its present form during the period of
recodification and revision. ‘

3. Major part of recodification of Administrative Code will be done in 1979 biennium.

4, The method and frequency of the register will be changed. Publucatlon will probably ocecur as needed rather than
on a fixed schedule.

FISCAL IMPACT:

_ FY 78 FY_79
Proposed Law ‘ '
Personal Services $115,749 $118,093
Operating Expenses 207,660 174,710 VJ
‘Total expenditure under proposed law $323,309 $292,803
Expenditure under current law 56,992 57491
Increased expenditure under proposed law $266,317 $235312

LOCAL IMPACT:

None

LONG-RANGE IMPACT:

Total expenditures will decrease following revision, recodification, and publication of the new Administrative Code.
Estimated total expenditures are $254,571 in FY 80 and $238,170 in FY 81.

BUDGET DIRECTOR : ; f

Office of Budget and Program Planning
Date: __ Z=t>-771 7




STATE OF MONTANA
REQUEST NO,.__57~77

FISCAL NOTE enc/e
Form BD-15 \J
In compliance with a written request recaived ____February 4 |, 19 _77 _, there is hereby submitted a Fiscal Note

for __House Bilt 77

pursuant to Chapter 53, L.aws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
Background in_formation used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:
An act for the general revision of the laws relating to administrative ‘procedure.
ASSUMPTIONS:

. Administrative Code will be published and up-dated in its present form at the same time as it is recodified and revised.
. Method and frequency of publishing the register will be changed.
All members of the legislature will want copies of the Administrative Register. (Section 9 of House Bill 77).

. Additional pages will need to be published in the Administrative Code if 3 agencies become subject to the APA (Section 29
~of House Bili 77). :

Additional pages will be published in the Register to accommodate Attorney General opinions (82-4206 (2) (c) of House
Bill 77).

5. Additional FTE 5 will not be needed if funds for the revision and recodification are appropriated.

W =

FISCAL IMPACT:

FY 78 FY 79 '
Expenditures under proposed law $74,266 $62,989 -
Expenditures under current law 56,992 57 491
Increase in expenditures under proposed law?* $17,274 $ 5498

*Does not include expenditures for revision and recodification, the costs for which
may be substantial.

BUDGET DIRECTOR Z i
Office of Budget and Program Planning

Date: __ 2 -7 -217 e’
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Approved by Committee
on Judiciary
HOUSE BILL NC. 77
INTRODUCED BY BARRRTT, LORY, SCULLY, VIBCEXNT,

BY REQUEST OF THE ADMINISTRATIVE CCDE COBMISSION

4 BILL FOR AF ACT ENTITLED: "AN ACT POR TBE GENERAL
REVISION OF THE LAWS BELATING TO ADMINISTRATIVE PROCEDURE;
ANENDING SECTIONS 82-4201 THRCUGH 082-4208, 82-8212, 82-4213,
B2-4215, 82-4216, B82-4217, 82-422(C THRCUGH B2-8223, 82-83227

TRRODGH 82-4229, AND 82A-107, R.C.B8. 1947.%

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 82-4201, B.C.B. 1987, is asmended to
read as folliows:
"@2-4201. Short title. This ae# part {eeeriems B82-5201

+hrough §2-4225} shall be known and may be cited as the

nMontana Administrative Procedure Act®.™

Section 2. Section 82-4202, R.C.M. 1947, is amended to
read as folleows:

n82-4202. Definitiocns. For purposes of this ae+ pagt,

the following defipitions apply:

{1y "Agency" =means any beardy——bureauy,——cosnissieny
depaptienty—authority—or—offieer agency, as_defined _in

82-4227, of the state government authexised—by—law-—te—make
sakes—and-to—detersine—gontested—oeasesd, except that the

provisions of this aeé part shalkd dc not apply tc the
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following:
(a3 : legisl 2 ; . :
offiger—thereats
“b)——the-—Judicial-braschos—and—any-cosaitico—orofficer
+heraofy

attaeky

4e}(a) the state board of pardons, except tbat said
the board shall be subject to the requirements of seeties3
£82-42033 and §F82-42053 ef4his—ae4 and its rules shall be
published in the Montana administrative code and register;

4£+{b} the supervision and adsinistration of any
penal y——unental,—sedigal—oE——eieenosynary institutiocr with
regard to the adsissieny—releasey institutional supervision,

custody, control, care, or treatment of iwmatesy YOUTIHS__OB

prisoners er-patients;
4@+ {c] +the——adnipistFation——and-———nanagenent—of
edugational—insbitutienst the board of regents and the

Montana university_systea;
4B} [d] the fipancing, construction, and saintenance of

public works.

-2 HB 77
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{2) "Rule® weans each agency regulation, standard, or
statewent of general applicability that inglements,
interprets, or prescribes law or policy or describes the
organization, procedsres, or practice requirements of an

agency. Substantive rules _are _either _legislative rules,

wvhich if adopted im accordapnce _with this part _and _usder
expressly delegated authority have the force of law and when

not sc_ adopted _are _invalid, or adiective or interpretiye
rules, which may be adopted ipn accordance with this_part_and

under _express or implied authority to codify an
interpretation of a statute although suych interpretatio

lacks the force of lavw, The term inciudes the amendment or
repeal of a prior ruley but does nct include:

{a) statesents concerning only the internal sanageament
of an'agency and nmot affecting private rights or procedures
available to the public;

{b) declaratory rulings issuved pursuant to sestien——38
F82-4218] ef-—this—ass;

+e}——intra-agencr—anenorahdat

443 {c) rules relating to the use of public werks,
facilities, streets, and highwaysy when the substance of
such rules is indicated to the public by means of signs cor
signals;

4e+({d) seasonal rules adopted annually relating to

hunting, fishing, and +trapping when there is a statutory
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requirement for the publication of such rulesy and rules
adopted annually relating to the seasonal recreational use
of lands and vaters owned or controlled by the =tate when
the substance of such rules is indicated to the public by
means of signs or signals;

4£}{e)] rules selating —to—persennel—standazrds,—ieb

] _E. : i E ° ;

isplementing the state personmel _classification _plan, _the
state _wage and salary plan, or_the state wide budgetjipg_and

accountipg systea;:
g} {f} aunifors rules adopted pursvant to interstate

coapact, except that such rules shall be filed in accordance
with geedtion—I0-{823-82130-ef4hisast 82-420Q5 and shkall be
published in the Montana administrative code anmd-gegistes.

{3) "Contested case™ means any Froceeding before an
agency in whichk a detersiration of legal rights, duties, or
privileges of a party is required by law to be made after an
opportunity for hearing. The term includesy but 1is not
restricted toy rate making, price fixing, and licemsing.

(%) "License®" includes the whole or part of any agency
perait, certificate, approval, registration, charter; or
other fore of permission required by lawy but does not
include a license required solely for revenue purposes,

{5} "Licensing® incledes any agency process resgpecting

the grant, denial, renewal, revocation, suspension,
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annolment, withdrawal, lisitation, transfer, or amsendsent of
a license.

(6) "™Party" means amy perscen or agdgency named cr
admitted as a partyy or properly seeking and entitled as of
right to be admitted as a party; but nothing herein shall be
construed to prevent an agency from admitting any person or
agency as a party for limited purposes.

{7) "Person" =eans any individual, ©partoership,
corporation, association, governmental sobdivision, or
public organization of any character octher tham an agency.®™

Section 3, Sectiom 82-4203, B.C.M. 1947, is amended to
read as fcllous:

"g2—0203, Rules describing agency organizatiom and
procedures -—- ©public inspection of rules — model rules.
{1) 1In addition to other rule-making requiresents imposed
by law, each agency shall:

{a) #Hdept adopt as a rule a description of its
organization, stating the general course and sethcd of its
operations and the methods whereby the public may obtain
informsation or make submissicis or requests. The notice and
hearing requirements contained in seetien 82-4204 do not
apply to adoption of a rule relating to a description of its
organizatioen.

{(b) #Adeps adopt rules cf practice, mnot inconsistent

with statutory provisions, setting forth the nature and
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requiresents of all formal and informal precedures
available, incleding a description of all fores and
instructions ased by the agency~j

(c) #ake mpake available for public inspection all
rules and all other writtem statements of pclicy or
interpretations formulated, adopted, or used by the agency
in the discharge of its functionsw;

{d) 8pem upon request of any perscn or agency, rrovide
a copy of any rule. Unless otherwise provided by statute, an
agency may require the payment of the cost c¢f providing such
copies.

{2) Fo agency rtule eshald—be is valid or effective
against any perscn or party whose rights have been
substantially prejudiced by an agency's failure to coasply
with the public irpspection requirement herein.

(3) The attorney general shall preparey-aS-£0eR—as——is
practicable——aftor—the-—pacsage—efi-—this—aecty 2 nodel fora feor
a rule describing the organization of agencies and wa=odel
rules of ©practice for agencies to use as a guide in
fulfilling the reguirements of gecstien B2-8203(1). The
attorney general shall add to, amend, or revise the model
tules from time to time as he shall—deea considers necessary
for the proper guidance of aqencies; The model rulesy, and
additions, amendsents, or revisions theretoy shall be

appropriate for the wuse of as many agencies as is
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practicable and shall be filed with the secretary of state
and provided to any agency upon request. The adcption by an
agency of all or part of the wmodel rules shall does not
relieve the agency from following the rule-making procedures
required by this aes4 part.™

Section 4. Section 82-%203,1, R.C.N. 1947, is amended
to read as follows:

"82-4203,1. Legislative review of ruoles. (1) Zhe
606Eetary-ef—atate—ehaliy—eod—the—date—the—legislatuse
sonvones——in—regalar—eEesgion—in—1934,—transnit-to-hoth—the
senate—and-heuse—of xapresentatives—one—H—eoopr—eof—all
sales—ih——the——Nodbangr—adainistrative—goday—pnot—inoludiag

adainissrative——sedey-—adoplod—er—anended-br-agencice—sinee
the-oonvening—of-the—yprevious—requlas-cossiony

433 The legislature may, by Jjoint resolution, repeal
any rule in the Montana administrative code. If a rule is
repealed, the legislature shall, in the Jjoint rescluticn,
state its objections to the repealed rule. If an agency
adopts a nev rule to replace the repealed rule, the agency

shall adept the new rule ir accordance with the objections

7= HB 77
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stated by the legislature in the joint resoluticn. If the
legislature does nct repeal a rule filed with it before the
adjournment of that regular session, the rule remains wvalid.

443[2) The legislature may also, by joint resclution,
direct a change to be made ip any rule in the HMontana
administrative code or direct the adoption of an additional
rule. If a change in any rule or the adoptice cf an
additicnal rule is directed to be wmade, the 1legislature
shall, in the Jjoint vresoclution, state the nature cf the
change or the additioral rule tc be madey and its reasons
therefor. The agency shall, in the manner provided in the
Nontana Administrative Procedure Act, adcpt a new rule im
accordance wvith the legislative direction.

484 (3) Bules wade by agenciesy and changes in rules
directed by the legislaturey under subsection {4)(2} of this
section, shall conform and be pursuant to statutory
authority.»

Section 5. Sectiom 82-4203.2, R.C.H, 1947, is amended
to read as follows:

*82-4203.2. Administrative code copmittee —_—
appolntsent and ters cf sembers -—- officers. The
adsinistrative code committee consists of four <44 nmembers
of the senate and four <43 members of the hcuse of
representatives appointed before the siusieth 60th

legislative day of the regular session in the sase panner as
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standing cosmittees of the respective houses are appointed.
A vacancy cn the committee occurring vhen the legislature is
not in session shall Pe filled by the selection of a meaber
of the legislature by the remaining meabers of the
coamittee. ¥o more thap two 42} of the appointees of each
house may be aembers of the sampe political party. A mesber
of the committee shall serve until bhis term of office as a
legislator erds or until the end of the simsdedh 60th
legislative day of the session of the bienpius folliowing his
appointment or until his successor is appeiated, whichever
occurs first. The comsittee sShall elect ore 43} of its
penbers as chairman and suchk otker officers as it deeas
copgiders necessary.”

Se6Lion—Ev—5ectioh—83- 4283y 3 ;i CrBr—1843y—ic-anended
to—sread-as—Eeliowets

apd-pecescary-eXpences-—inenEred—as——a——result—ef—interin
seetingsy ipeluding-sileade—ac-alleved-andes 59503 —actual
oxpenges—ag-—alloved —upder_—$0-538-—and -55-539; apd-—-paid
soapensation——ae-—pEovided —bhy—lav—Ffer—interia——otanding

seanitteesc

section 6, Section B2-4203.4, R.C.M. 1947, is amended
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to read as follows:

ng2-4203,.4. Appointment of employees and comsultamts.
The adainistrative code committee wmay appoint retain
whatever employees, comsultants, or counsel as are necessary
to carry out the previsions of this aet part apd_to advise

the pgblisher in relation to_the text and legal auntherity of

the material publisked in the register or_the code, within

the limitations of legislative appropriations."

Section 7. Sectiom 82-8203.5, B.C.H. 1947, is amended
to read as follows:

"82-4203.5. Povwers of the committee, (1) The coamittee
shall reviev all proposed rules referred-—to—is—under-sectsiesn
834264 filed with the adsipistzative —oode——cennissiener
SECRETARY OF STATE and may:

{2) prepare written recommeadations for the adcption,
amendment, or <rejection of a rule apd subeit those
recomsendations to the departsent proposing the rule when a
rule—making hearing will not be held in accordance wuith the
provisions of see+ies B2-4204;

{b) rprepare recoamendations for the adoption,
apendment, or rejection of a rule and submit oral or written
testisony at a rule-wmaking hearing; or

{c) reguest reguire that a rule-making hearing be held
in accordance with the provision of seetiea B2-4204,

{2} The committee shall prepare a report to the
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legislature at least once each biennium and may recosmend
amendments to the Montapa Administrative Procedure Act or
the repeal, amendment, or adoption of a rule as previded in

seetion 82-4203.1."

providing-sach-copics

-1t HB 77
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shieh—he—chall—fin—in-concaliation—with—ithe —adninistrative
sede—gosmittees

Section 8. Section B82-42¢8, R.C.E. 1947, is amended to
read as follows:

»g2-4204. Adoption, -— amendment, or repeal of rules
— esergency rules. (1) Prior to the adopticn, amerdment, or
repeal of any rule, the agency shall:

{a) &iwe give written nctice of its dintended actionm.
The notice shall include a statement of either the terms or

substance of the intended action or a description of the
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subjects and issues iavolved, <rationale for_the intended

action, and the tise vhen, place where, and manner in which
interested persons may present their views therecn. The
notice shall be filed with the BecFotaEy-—of—state
adaipistrative—eoode——cospissiones SBECEETARY OF _STATE for

publication in the Hontazna adsinistrative register as
provided in seetdéer 82-8206(2) and mailed to persoms who
have made timely reguests to the agency for advance notice
of its rule-making proceedings., The notice shall be
published and mailed at least &weaty—{34) 30 days in advance
of the agency's intended action. If any statute shaid
provide provides for a different methed of publicatioz, the
affected agency shall cosply with the statute in addition to
the requiresents contained herein. However, in no case shalld
may the nctice period be less than +wessy—{26) 30 days op

more _than & months.

{b) #Afferd afford interested perscos at_least 20_days!

pnotice of _a _hearing _apd feurbcen—{H4) 28 days to subait

data, views, or argumeants, orally or ir writing. In the case
of substantive rules, oppertunity for oral hearing shall bhe
granted if reguested by e<€ither #ea—fpor-—dent-—{i10% or
tuenty—£ige——425 of the persons who will be directly
affected by the proposed rule, by a governsental sukdivision
or agency, or by an association having not less than

tuenby—five—t25) members who will be directly affected. An
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ipterested—person-may—file—a—urittea—reguest—uith—the-—ageney
4+o—eaxtend-—a-hearisg-—date—ap-—te—Lventy-4{40)—daye agency nay

continne a bearing date for cause. Contested case prccedures

need not be followed in bhearings held pursuant +to this
section. Nhexre If a hearing is otherwise regquired by
statute, nothing herein shall-be-decped-te—alier alters that
requirement. The agency shall consider fully written and
oral submissions respecting the proposed rule, Upon adeption
of a rule, an agencyy—§£—§eqaeeéeé-ee-éo-ae—by-&a—éaieses%eé
sersen—either —prior—to—adoption—or—vithin thirty—{30)-dags
thetocaftery shall issme a concise statement of the primcipal
reasons for and against its adoption, inccrporating therein
its reasons for cverraling the comnsideratioms urged agaisst
its adoption.
ReE : 1 atoi 2 3 follewi
13 143 ) 3 ; :

adainistrative—codo—oconnittee—oi—the-legielatuses

{2) If an agency finds that an issinent peril to the
public health, safety, or welfare reguires adoption of a
rule upon fewer than swenty—{20) days' notice and states in
writing its reasons for that finding, it =may proceed,
without pricr notice ¢r hearing or wupon any abbreviated
notice and hearing that it finds practicable, to adopt an
ewergency rule. The rule may be effective for a period not

longer than eae-—hundred——and-—bwenty—4120) days, but the
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adoption of an identical rule under subsecticns (1) ({a} and
(1) {(b) of this section is nct precluded. The sufficiency of
the reasons for a finding of issinent peril tc the public
health, safety, or welfare shall—be jis subject to judicial
review.

{3) ¥o rule adopsed-aftcr—theeffecctive—date—of——thic
aot—shalt—be is valid unless adopted in sulstantial
compliance with subsections (1) aad gor (2) of this section
A¥D NITHIE 6 MONTHS OF THF PUBLISHI®RG OF NOTICE THEREOF.

{8) An agency may use inforasal conferences and
consultations as a means of obtaining the viewpoints and
advice of interested persons with respect to centemplated
rule making. An agency wmay also appoint coamittees of
experts cr interested persons or representatives of the
generai public to advise it with respect to any contepplated
rale making. The powers of the committees shall be advisory
only. Nothing herein shall relieve the agency from fcllowing
rule-making procedures required by this ae+ part.

{S) Rules ahall may not unnecessarily repeat statutcry
language, ¥henever it 1is necessary to refer to statutory
langunage in order to convey the &wmeaning of a rule
interpreting the Jlamguage, the reference shall clearly
indicate that porticn of the langumage which is statutory and
the portiop which is asplification of the 1language. Each

rule shall include a citation of anthority pursuant to which

-15— HB 77
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it, or any part thereof, is adopted.

{6) Pach agency shall at least annually reviev its
rules to determine if any nev rule should ke adopted cr any
existing rule should be wodified or repealed."

Section 9. There is a mpew B.C.E. section to be
codified within the Montana Admivnistrative Procedure Act,
that reads as follows: '

Authority for rules. (1) Except as provided in 82-4203,
nothing im this part confers authority upon or augments the
agthority of amy state agency to adopt, administer, or
enforce any rule, To be effective, eack substantive rule
adopted must be within the scope of authority conferred and
in accordance with standards prescribed by other provisions
of law.

(2) Whenever by the express or implied tersms of any
statute a state agency has authority tc adopt rules to
implement, iaterpret, make specific, or cthervise carry out
the provisions of the statute, no rule adopted is valid or
effective mnless consistent and not in cenflict with the
statute and reasonably necessary to effectuate the purpose
of the statute.

Section 10. Section B82-4205, BR.C.M. 1947, is amended
to read as follows:

"§2-0205. Filing of rules — effective date of rules.

+H——on—or—before—the—s0sh—-day-following-—the-effective—date

—16— HB 77



11
12
13
T4
15
1€
7

18

20
21
22
23
24

25

HE 0077,02

423 PFach agency shall file with the seeretery-ef-state
adainictEativo——cede——counigciones SECREJIARY OF _STATE a
goetified copy of each rule adopted by it subseguomt—te—the
effcorive-date—eE-this—aet. Each rule shall become effective

£0R et} —FA Y S after publication in the Nontana
administrative register ee—eede as prcvided in seesion—é
E82-4206]-ef-this—aes, except that:

4a¥ (1} *£ if a later date is reguired by statute or
specified in the rule, the later date shall be the effective
datew}

+By{2] Subdeetr gsubject tc applicakle constituticnal or
statutory provisions, an emergency rule shall Leconme
effective imsmediately uporn £filing with the sgeoretary—ef
stasey adaianistrative——code-goswissiener SECRETARY OF STATE
or at a stated date dess——ihah—ten——4I8)——daays following

publication in the Montana administrative sede-ef registery
if the agency £inds that this effective date is Dpecessary
because of imainent peril to the public health, safety, or
welfare, The agency's finding and a brief statement of

reasons therefor shall he filed with the rule. The agency
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shall take appropriate wmeasures toc make emergency rules

kncwn to every person who may be affected by thesm,

f3) _THE__SECRETARY OF STATE__NAY PRESCRIBE A FOBKAT,

STYLE, AND ABRANGEMENT FOR BOLES S@HICH ARE FILED POURSUA¥Y TO
THIS PART MND MAY EBEFUSE TO ACCEPTI THE FILING OF _ANY RULE

THEAT IS __ROT__IN COMPLIANCE THERFWITH. HE SHALL EEEF ARD

MAISTATN A PERMANENT REGISTER OF_ALL BULES FILED ({INCLUDIEG

SUPERSEDYD AND _HREPEALED _RULES}, _WHICE SHALL BE OFEN TC

PUBLIC INSPECTIOR, ANL SHALL PROVIDE COPIES OF ANY ERULE UPON

BEQUEST OF ANY PERSCN_ OB AGENCY, URLESS__CTHEBE¥ISE _PROVILEL

BY _STATUTE, THE SECRETARY OF STATE =AY BEQUIRE THF EAYMENT

OF THE COST _OF PROVIDING_SUCH CCPIERS,

Section 11. Secticn 82-4206, R.C.N, 1947, is amended
tc read as follows:

"82-4206. Publication and distribution of rules and

-18— HB 17
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notices. (1) The seeretary—of-—state adpisictratrive—godse

connisgiener SECRETAEY OF STATE shally--as—seeb—as—is
pracstiocable—afier—tho-effeotire date—afi—this—aet, compile,
index, arrange, rearran correct errors_or_incopsistencies

withont chapgipg the meaning, intent, or effect of any rule,
and publish all rules filed pursuvant to this ae+ part in a

publication which shall ke known as the Hentana
adainictrative—oede admninistrative rules c¢f Mcntana (herein
referred to as the code). She-—cede—shail-—be—printed—eor
etherwise—duplicated,——in——leoseleaf$orsr The scexetary—of
stato admisieteative-cedo-sessissjeser SECRETARY OF STATE

shall supplesent, revise, and publish the code, cr any part
therecf, as often as he deeams copsiders necessary. He__may

clude such_ editori notes, cross_references, and other

matter as he_and the adwmipistrative code ccamittee comsider

desirable or advantageous. He_shall publish supplements to

the code at such times and in__such_ _form _as__he considexs

appropriate,
{2) The geeretary ——of—state adsiaietfative—-cede
eonmities SFCRRTARY OF STATE shall each wmonth g¢r_ _at _more

freguent intervals compile and publish +the Hcntana

adainistrative register (herein referred tc as the
register). The register shall contain &we—{3)} three
sections, a rules section, amd a naotice section,__apd _an

interpretaticn_section.
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{a) The rules section of the register shall ceontain
all rules filed with-—4he--ceeretary—of-—s8ate since the
compilation and poblication cf the preceding issue cf the

registery—and-ia—the-eace-of-——tho—£isrct——i6s8e,—~-ginge——the

£he—cede together with the_ _concise statesent_ _cf reasong

reguired ypder_82-u4208{1) {b}.

{b} The notice section of the register shall contain
all role-saking notices filed with the ecesxetary—ef-——shate
adsipictrative _code—gennicsiener SECRFTARY OF_SIAIR poursuant

to seetien—4-f82-420u4J-ef—this—aet since the ccmpilaticn and
publication of the preceding registery—ard-ia-the—case—ef

: £; i £ 41 . : ) £5 : 3 £
thit—acktr—Fhis-—S0etion-chall-be——printed—or——duplicated—ia
su6h -—23ARRLE——B6—ko—Bake—it-easily-distinguichable—froa-the
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sopies.,

{c) The _interpretation _sectjon of the register shall

contain all opinions of _the attorrey _geperal _and_  all

declaratory rulimgs_of agencies issued since the pptlication

of the preceding registers

48+{d) Each issue of the register shall contain a—sitie
page-sith-the—nade-SNontena——adsinictrative—regictery® the
issue nuosber and date of the registery and a table of
contents. Fach page of the register shall contain the issue
nupber and date of the register of which it is a part. The
scozatany—ef———state adwigpietzabive -—-cede——eespignieses
SECRETARY OF _STATE may include 48 with the register

ineteuetions—or informatiorn to belp the auser in eezregtly

code—eurront relating_  the register to the Koptana

administrative code.

{3) The seceretary-—eof-—state adainiskrative--—cede
sessissiener SECRETARY OF STATE, with the consent of the

adopting agency, way cmit from the ccde or register any rule
the publicaticn of which would be wunduly cusbersome,
expensive, or othervise inexpedient, if the rule is—printed

ox—aduplicated —form-——3s perely incorporates by reference_a

model code, federal agency rule, or _like _publicaticn made

available on application to the agencyy and if the code or

register contains a netice stating the citatiop _and gemeral
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subject matter of the omitted rule apd stating how a ccpy
may be obtained.

(4) The code shall be arranged, indexed, amd primted
or duplicated in such wsanner as to permit separate
publicaticn of portions thereof relating to individaal
agencies., An agency may make arrangements with the seexetary

of-state zdainistrative-eode-commisgioner SERCRFIARY OF STATE

for the ©printing of as wmany copies of such separate
publications as it w®ay reguire. The cost of any suck
separate publications shall be raid by the agency.

{5} The sceeretary—of—eotate adpipistiptive——code
conmnisciepes SECRETARY OF STATE shall distribute copies of
the codey and__supplements__or revisions thereto asd-4he
segister without charge to the follcwing:

{a} At:esmey attorpey general, one Y copy;

{b) eteek clerk of each court of record cof this state,
one 4% copy;

fc)l edesk clerk of United States district court for
the district of Mcntana, one <3} copy:

f4) €clexk clerX of United States ccurt of appeals for
the ninth circait, one 433 copy;

{el ®Baeh each county clerk cf this state, for use of
county officials and the public, one 43} copyt+ . which may

be maintained in a public library in_the ccunty seat__or _in

the county offices;
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{f) &%ate state law library, cne 43} copy;

{9} S4ate state historical society, one 43 cory;

{h} Baek each unit of the aniversity-—of-—Rentana
Bontana upiversity systeam, cne 43 copy:

Ji) +#aw law library of the vniversity of montara, one
% copy;

1i) ®eatama legislative council, three 3} copies;

ik} bibzasy library of comgress, ope {3} copy;

1) state library, one_ _copy, State—law-librasry,—fes

18] The seszerary—eof-—etate adsinjstrative——eode
coapiccsiener SPECRETABY OF STATE, clerk of each court of

record in the state, clerk of each county in the state, and
the 1librariams for the state law library and the university
of Montana law library shall saintain a complete, current
set of the code, including supplements_gr revisions thereto
aad—additiens—or—ehanges—publicshed——in——the—registes. Such
persons shall also »paintain a-file-ef—sule-—making-notices
pabliched—in the register igspes _published during the
preceding tuo-——42)}  years. The £OSESLEAEY———of——Bhate
adainictrativo-cede—commissiones SECBETARY OF _STRT¥ shall
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alsc =maintain a permanent register—eof-rulio—making—notices

set_of the_gegisters.

4647} The secretary-—of—state adaipietfative-—cede
comaigpionef SECRETABY OF STATE shall make copies cof and

subscriptions to the codey and_ _suprlesents__or revisicas
theretc and the register available to any perscn at prices
fized to cover publication and mailing ccsts;

433 (8] The seetetary—of-—state adsinigtrative——cede
cosniopiener SECBETARY OF STATE shall determine the cost of
supplying copies of the codey and suopplements or revisions
thereto and the register. Such cost shall be the approximate
cost of printing or duplicating and sailing. Bcvever, a
npiform price per page or group of pages Eay be established
vithout regard to differences in cost of printing differeat

parts of the codey and_supplemepts or revisions therete and

the register.,

{9) THE__SECRETARY OF STATE SHALL FUBLISH ALL NCIICES,

RULES, AND INTERRPREYATICES FILED WITH RIM, AT IEASYT ONCE__2

MONTH OB _AS_DIRECTEL BY THE ADNMINISTRATIVE CCDE CCHMITTEE,

IF_A_PUBLICATION CALLED THE__NONTAWA__ADNIBNISTSATIVE_ CODE

SEGISTER. _HP SBALL SEND TBE REGISIER_SITHODT CHARGE _TC EACH

PERSON LISTED IN__B82-8206(S) _AND _TQ _EACH_ _MENBFR OF _IRE

LEGISLATURE REQUESTING _THE SAME, HE SBALL SENL_THE REGISTER

TQ__ANY _CTHEE _PEBRSON _WHO PAYS A SUBSCRIPTION FFE RBICH AE

SHALL _FIX IN _CONSULTATION WITH THE ADMINISTRATIVE CCDE
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CONMITTEE,

{10) THF SECRETARY OF STATE SHALL DEPOSIT ALL_ FEES EE

COLLBCTS IE_THE GENERAL FURP,

{11} THRE SECERETARY OF STATE _MAY _CHABRGE AGEHCIES _3

PILING FEE__FOR_ALL MATERIAL TO_ ER_POELISHED IN THE CCDE_OQRB

REGISTEE BASFD OB AN _RSTIBATED COST OF PRBINTING, WHICH _BE

SHALL FIX _IN CONSULTATION _WIIH THE ADHINISTRAIIVE COLE

COMRITIEE,

4821l -fees—sellested—by—the-secorectary-of—state-shall
be—deposited—te—tho—gensral-funds"

Section 12. Section 82-4207, R.C.H8. 1947, is awmended
to read as follows:

®82-4207. Petition for adoption of rules, An
interested person or, when +the legislature is not in
session, a member of the Jlegislature on behalf c<f an
interested person may petition an agency regquesting the
promulgaticn, amendment, or repeal of a rule. Eack agency
shall prescribe by rule the fcrm foecr Gfpetitions and the
procedure for their submissicn, consideration, and
disposition. Within sixty-—460} days after submission of a
petition, the agency either shall deny the petition in
writing (stating its reasoprs for the denial} or shall
iritiate rule-making proceedings in acccrdance with seetiesn
B2-4204,"

Section 13, Section 82-4208, R.C.K. 1947, is amended
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to read as follows:

"82-4208, Judicial notice of rules. The courts shall
take judicial notice of any rule filed and published under
the prcvisions of this aet pagt.”

Section 14, Section B82-4212, R.C.E. 1947, is amepded
to read as follows:

"82-4212, Examination of evidence by agency —_
precposed orders. When ia a contested case a majority of the
officials of the agency who are to render the final decisicn
have not heard the case or tead the recoxrd, the decision, if
adverse to a party to the proceeding other than the agency
itself, ehald may not be made until a proposal for decision
is served upor the parties and an opportunity is afforded to
each party adversely affected to file exceptions and present
briefs and oral argument to the officials who are tc render
the decision. The proposal for decision shall cooptaip a
statement of the reasons therefor and ¢f each issue of fact
or law necessary toc the proposed decision, prerared by the
person who conducted the hearing er—ese—ihe—hag—sead——the

feoord unless__he becomes nunavailatle to_the agency, If the

rerson_who conducted _the_hearing becomwes unavailable to__the

agency, proposed findinas of fact _may _be prepared by a

person who has read the record omly _if the deseanor of

vitnesses _is__considered _imseaterial by _all parties. The

parties may waive coamrliance with this section by written
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stipulatico."

Section 15, Section 82-8213, R.C.H. 1947, is amended
to read as follows:

*82-4213. Final orders -— notification. (1) A final
decision or order adverse tc a party in a contested case
shall be irn writing or stated in the record. A final
decisicn shall inclode findings of fact and conclusicns cf
law, separately stated, Pindings of fact, if set forth in
statutory language, shall be accospanied by a concise and
explicit statement of the underlying facts supporting the
fipdings., If, in accordance with agency rules, a party
submitted proposed findings of fact, the decisicrn shall
include a ruling uponm each proposed finding. Parties shall
be notified either personally or by mail of any decisicn or
order., Upomn request, a copy of the decision or order shall
be delivered or mailed forthwith to each party and to his

attorney cf record. Each _conclusion__of law__shall _be

supported by amthority or by a_reasoped opipiop,

{2) Each agency shall index and wmake available for
public inspection all final decisions and crders, includiag
declaratory rulings under seetiea—I8—f82-4218),—issucd—afees
the—offeative—date—of—thin-aet. Mo such agency decisicm or
order skall-—be is valid or effective against any person or
partyy nor may it be invoked by the agency for any furposey

until it has been made available for public inspection as
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herein required. This provision is not aprlicable in favor
of any perscn or party vho has actual knowledge therecf cr
when a state statute or federal statote or regulation
prchibits public disclosure of the contents of a decision or
order.™

Section 16. Section 82-3215, B.C.N. 1947, is amended
to read as follows: '

ng2-4215. Licenses. (1) Whenr the grant, denial,
renewal, revocation, suspension, agpnulment, withdrawal,
limitation, TRANSFER, or amendment of a licemse is required
by law to be preceded by notice and opportunity for hearing,
the provisions of this ae4 part comcerning contested cases
apply.

{2) VW¥hen a licensee has made timely and sufficient
application for the renewal of 2 licemse or a pew license
with reference to any activity cf a continuing nature, the
existing 1license does act expire until the application has
been finally determined by the agencyy and, in case the
application is denied or the terms <f the rev license
limited, until the last day for seeXing review of the agency
order or a later date fixed by crder of the reviewing court.

{3) No revocation, suspension, annulsent, withdrawal,
or amendment of any license is lawful unless, prior to the
institution of agency proceedings, the agency gave notice by

mail to the licensee of facts or conduct which warrant the
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intended actiony and the licensee was given an cpportumity
to show coepliance with all lawful Trequirements for +the
retention of the 1licemse. If the agepncy fimds that public
health, safety, or welfare isperatively requires emsrgency
actiony and incorporates a fimdimg to that effect im its
order, suasary suspensicn of a license wmay be ordered
pending proceedings for revocatior or other action. These
proceedings shall be promptly imstituted and detersmined.®

section 17, Section 82-4216, R.C.E. 1987, is amended
to read as focllows:

"g2-4216. Judicial review of contested cases. (1) f{a)
A persor who bhas exhansted all adsipistrative remedies
available within the agency and who is aggrieved by a fimal
decision in a contested case is entitled to judicial review
under this aet part. This sectiom dces not limit utilization
of or the scope of judicial teview available under other
seans of review, redress, relief, or trial de novec provided
by statute. A prelisipary, procedural, or intersediate
agency action or ruling is immediately reviewabtle if review
of the final agency decision would not provide an adequate
renedy.

{b) A party who proceeds before an agency under the
terms of a particular statste shall pot be precluded frome
guestioning the validity of that statute cn judicial review,

but such party may not raise any other guestiom not raised
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before the agency, unless it is shown tc the satisfaction of
the court that there was good cause for failure to ralse the
question before the agency.

{2} _fa) Proceedings for reviev shall be instituted by
filing a petition in district counrt wvwithin &hirty—{30) days
after service of the final decision of the agencyy or if a
rehearing is regqguested, within #hiesy—30)} Qdays after the
decision thereon. Except as otherwise provided by statute,
the petition shall be filed in the district court for the
county where the petitiomer resides or bhas his principal
place of businessy or where the agency saintains its
principal office. Copies of the petition shall be promptly
served upon the agency and all parties of record.

{b} The petitiom shall inciude a concise statesent of
the facts wupon vwhich Jurisdicticn and venue are based, a
statesent of the amanper in which the petitiomer is
aggrieved, and the ground or grounds specified in subsection
{7} of this section upon which the petitioner conterds he is
entitled to relief., The petition shall demand the relief to
which the petitioner believes he is entitled, and the deamand
for relief may be in the alternative,

{3) 0Onless otherwise provided by statute, the filing
of the petition shall nct stay enforcement of the agency's
decision. The agency may granty or the reviewing ccourt may

ordery a stay upon terams which it deeme copsjiders proper.
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{4) Within Shisty—430} days after the service of the
petitiony or wvithin further tise allowed by the coort, the
agency shall transmit to the rewviewing court the coriginmal or
a certified copy of the entire record of the proceeding
under review. By stipulation of all parties tc the review
proceedings, the record nay be shortened. A party
unreasonably refusing to stipulate to limit the record wesay
be taxed by the court for the additional costs. The court
may require or persit subsequent corrections or additions to
the record.

{§) If, before the date set for hearing, application
is made to the court for leave to present additional
evidencey and it is shown to the satisfaction of the court
that thke additional eviderce is material and that there wvere
good reasons for failure to present it in the prcceeding
before the agency, the court may crder that the additional
evidence be taken before the agency upon conditioms
determined by the court. The agency may modify its <findimgs
and decision by reason of the additional evidence and shall
file that evidence and any modifications, new findings, or
decisions with the reviewing court.

{6) The review shall be conducted by the court without
a2 Jury and shall be confined to the record. In cases of
alleged irregsolarities in procedure before the agencyy not

showr in the record, ©prcof thereof wmay be takep in the
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court. The court, upom regquest, shall hear oral argument and
receive written briefs.

{7) The court shald pay not substitute its Judgment
for that of the agency as to the weight of the evidence on
questions of fact. The court say affirm the decision of the
agency or remand the case for further proceedimgs. The court
may reverse or modify the decision if suhstintiai rights of
the appellant have been pre fudiced because the
administrative findings, inferences, conclusicns, or
decisions are:

{a) in wvioclaticn of constitutiosal (-3 4 statutory
provisions;

{(b) in excess of the statutory anthority of the
agency;

{c} made upon unlawful prccedure;

(d) affected by other error of law;

{e} clearly erronecus in view of the reliatle,
probative, and sgbstantial evidence on the whele reccrd;

(fy arbitrary or capricious or characterized by abuse
of discretion or clearly unwarranted exercise of discretion;
or

(9) because findings of fact, upon issues essential tc
the decision, were not sade although reguested,”

Section 18, Section 82-4217, R.C.K. 1987, is amended

to read as follows:
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“82-4217., Appeals. An aggrieved party may obtain
reviev of a final judgment of a district court under this
as& part by appeal to the supreme court within sizey—{603
days after entry of judgment. Such appeal shall be taken in
the wanner provided by law for appeals from district courts
in civil cases. Unless otherwise provided by statute orx
unless the agency has granted a stay through the ccmpleticn
of the jedicial review process4:

(1) £ if appeal is taken from a judgment ocf the
district court affirsing an agency decisicn, the agemcy
decision shall not be stayed except upon order of the
supreme court; except that, in cases vhere a stay is in
effect at the time of the filing of notice of appeal, the
stay shall be continued by cperation of law for tweaty—20)
days from tbe date of filing of the notices;

(2} £ if appeal is taker from a judgeent of the
district court reversing or modifying an agency decision,
the agency decisicn shall be stayed pending final
determination of the appeal unless the supreme court orders
otherwise.®

Section 19. Section B82-4220, B.C.H. 1987, is amended
to read as follows:

"B2-8220. Subpoenas and enforcement — compelling
testimony. (1) An agency conducting any proceeding sutject

to this aet part shall bhave the power to require the
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furnishing of such isnforsmation, the attendance of such
witnesses, and the production of such books, records,
papers, documents, and other objects as may be necessary and
proper for the purposes of the proceeding. In furtherance of
this power, am agency upon its own wmoticn say, and upon
request of any party appearing ir a contested case shall,
issue subpoenas for vitnesses or subpoenas duces tecus. The
sethod for service of subpoenas, vitness fees, and mileage
shall be the same as required in civil actions in the
district courts of the state. Except as cothervise provided
by statute, witness fees and mileage shall be paid by the
party at vhose request the subpoena vas issued,

{2) 1In case of discbedience of any subpoena issged and
served ander +this secticn or of the refusal of any witnass
to testify as to any material matter with regard to which he
may be interrcgated ion a proceeding before the agency, the
agency may apply to any district court in the state for an
order to compel compliance with the subpoena or the giving
of testimony. If the agency fails c¢r refuses to seek
eaforcesent of a subpcena issued at the reguest cf a partyy
or to compel the giving of testiscny deemed considered
material by a party, the party may make such applicaticn.
The court shall hear the wmatter as expeditiously as
possible. If the dischedience or refusal is foend to be

unjustified, the court shall enter an order requiring
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ccmpliance. Disobedience of such order shall be punishakle
by contempt of court in the same manner anrd by the same
procedures as is provided for like conduct committed in the
course of civil actions in district courts. If ancther
method of subpoena enforcement cr compelling testimony is
provided by statote, it may be used as an alternative to the

method provided for in this section.

for_ _discovery prior to a contested case hearing, upless_the
applicable statute provides for a trial de_novo_oBn_appeal to

the district court,™
Section 20, Section 82-4221, E.C.H., 1987, is asended

to read as follows:

"g2-4221. Representation. Avy person compelled to
appeat‘in person or who voluntarily appears before any
agency or representative therecf shall be accorded the right
to be accompanied, represented, and advised by counsel. In a
proceeding before an agency, every party shall be accorded
the right to appear im persom or by or uith counsel but this
a9t part shall not be construed as regquiring am ageacy teo
furnish counsel to aay such person."

Section 21. Section 82-4222, R.C.M., 1947, is amended
to read as follows:

wR2-4222., Service. Except where a statute expressly

provides to the contrary, service in all agency prcceedings
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subject to the provisicns of this ae& part apd in
proceedings for dJudicial rteview thereofy shall be as
prescribed for civil actions in the district ccorts.”™

Section 22. Secticn 82-8223, RBR.C.H. 1947, is awmended
to read as follows:

wg2_ 4223, cCconstraction and effect. Nothing in this se+
part shall be 4deemed considered to lilit or repeal
reguiresents imposed by statute or otherwise recognized law.
No subsequent legislation shall be deemed considered to
supersede or sodify any provision of this aet pagt, vwhether
by implication or otherwise, except to the exteat that such
legislaticn shall do so expressiy.™

Section 23. Section 82-4227, B.C.M, 1947, is amended
to read as follows:

n82-4227. Definitions. s used in this aes chapter:

{1 “iAgeney agepcy" neans any board, bureau,
commission, department, authority, or officer of the state

or local governsent augthorized Lky law to wmake rules,

determine contested cases, or_enter into coptracts except:

{a) the 1legislature and amy branch, ccemittee, or
officer thereof;

{(by the judicial branches and any committee or officer
thereof;

(c) the governor, except that am agency is not exempt

because the govermoer has been designated as a member
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thereof; or

(d) the state ailitary establishment and agencies
concerned with civil defense and reccvery from hestile
attack.

{2) "Rule ryle™ means any agency regulatiom, standard,
or statement of general applicability that implements,
interprets, or prescribes law or policy or describes the
organization, procedures, or practice requiresents of any
agency. The term includes the amendsent or repeal of a
prior rule, but does ot incluade:

(a) statements concerning only the intermal management
of an agency ard not affecting private rights or procedures
available to the public; OR

(b) declaratory rulings as to the applicability cf any
statutory provisicn or of any rules,

4e}—intra—ageney intEaaqeney sesczanrdar

43) ®agency action” means_the whole or a__pagt _of _an
agency _rule, _licemse, order, or cogtpact or the eguivalent

or_denial thereof.™

Section 24, Section 82-4228, R.C.M. 1947, is awended
to read as follows:

"§2-4228, Agency requirements. {1} Bach agency shall
develop procedares for persitting and encounraging the public
tc participate in agency decisions that are of significant

interest to the public. The procedures shall assure
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adeguate notice and assist public participation before a
final deeisier—is—aade-on—the-adeption—sf-a—sule—es—pelioyy

i . ; . . 13 se
ep-——ohange-——of-—rate agency__action is__taken that is cf

significant interest to the public.

{2y An agency shall be Jdeemed considered to have
complied with the notice provisions of this aet section if:

{a} an environmental impact statement is prepared and
distributed as required by the Mcntana Znvironmental Policy
Act, Title 69, chapter 65;

{b) a proceeding is held as required by the HNontana
Rdsinistrative Procedure Acty-Ritie-83y-ahapbes-4d;

(c} a public hearing, after appropriate mnotice is
given, is held pursuvant to any other provision of state iaw
or a local ordinance or resolution; or

fd) a newspaper of gemeral circulation within the area
to be affected by a decision of significant isterest to the
public has carried a news story or advertisement corcerning
the decision prieor to a final decision on a matter.

{3y Procedures for assistipng public participation
shall include a method of affording interested persons
reasonable opportunity tc submit data, views, or arguments,
orally or in written fora, prior to msaking & fimal decision
that is of significant interest to the public.

{4) The provisions of this ae¢ sectjon do not apply
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fa) an agency decision that wust be made to deal with
an emergency situation affecting the public health, welfare,
or safety;

(b) an agency decisicc that must be made to maimtain
or protect the interests of the agency, including buot not
limited to the f£iling of a lawsait in a court of law or
becoming a party to an administrative proceeding; or

{c) a decisiocn involving nc wore tham a wsimisterial
act,

{5) PRach agency shall adopt guidelines for its
prograss, vwhich guidelines shall provide policies and
procedures to facilitate public participatior ir those
programs, consistent with subsection (1) of this section.
These 'guidelines shall be adopted as rules and published in
a manner which may be provided to a wmember of the public
upon reguest,”

Section 25. Sectiom 82-8229, R.C.M. 1947, is amended
to read as follows:

"82-4229, Enforcewmert. The district courts of the
state have Jurisdiction to set aside an agency decision
under #hie-aet B2-8228 upon petition of any person whose
rights have been prejudiced, made within &hizsy—¢30} days of
the date of the decision.”

Section 26. Section 82a-107, FR.C.N, 1947, is amended
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to read as follows:

"82A-107. Duties and powers c¢f departmseat heads.
(1) PExcept as otherwise rrovided by law, each departsent
head shall:

{a) &upexrsise supervise, direct, account for,
organize, plan, administer, and execute the functions vested
in the departaent by this title or other lav;;

{b} EBetabliishk estalblish the policy to be followed by
the department and esployeesy;

{c} &eapile compile and submit repcrts and kudgets for
the department as required by law or requested by the
gJOYEeINOLw}

(d) Psewide provide the governocr with any infcrmaticnm
that he requests at any time on the operation of the
departaentw;

(e} Represeat represent the department in
coamunications with the governors;

{f) EPreseribe prescribe rules, consistent with lav ané
rules established by the gcvernor, for the administration of
the department; the conduct of the emrloyees; the
distribotion and performance cof business; and the custody,
use, and preservation of +the records, deocuments, and
property pertaining tc department business. The lieutenant
governor, secretary of state, attorney gemeral, auditor, and

superintendent of public instructicr may prescribe their own

—&4 0~ HB 77
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rules for their departments or offices, and the governor aay

not prescribe rules for them, The ryles _described _in _ttis

subsection__are__limited to__statements copcegping only the

int managesent of the agepcy apnd pot affecting _private

tights or _procedyres available tc the public. This secticn

does not_authorize the adopticn of apy rule _a rules__are
defined in the Montana Admipistrative Proceduge Act.
{g} +&uwbjees subject to the approval of the governor,

establish the ipternal organizational structere of the
departwent, and allocate the functions of the department to
units to promote the econosic and efficient administration
and operation of the departseast. The intermal structure of
the department shall be established in acccrdance with
seekion B2A-104(2).

(h} sSebieet subject tc lawy and the state nwmerit
system, if applicable, establish and make appointments to
necessary subordinate positionsy and abolish unnecessary
positionsy;

{1) sainvain maiptain a central cffice in Helena for
the departsenty and such other facilities thrcughout the
state as may be required for the effective and efficient
operation of the department.

{2) Except as otherwise provided by law, each
departsent head may:

(a} &ebjees subject to lawy and the state =merit

—t1- BB 77
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system, if applicable, transfer employees between pcsitions,
remove persons appointed +to positions, and change the
duties, titles, and cospensation of employees witkin the
departsents;

{b) delegake deglegate any of the functions vested ias
the department head to subordinate employeesw;

{c} apply apply for, accept, adsinister, and expend
funds, grants, gifts, and loans fros the federal government
or any other socurce in administering the department's
functionse}

{d) =ate¥ enter intc agreements with federal, state,
and local agencies necessary to carzry out the departament's
functions.™

Section 27. There is a new R.C.4. section that reads
as follows:

Transition schedule — public education rules. Rules
and policies of the board of public education and the state
superintendent of public instruction are subiject te
82-84208(3) on and after October 1, 1977. Any such ryles and
policies in effect on January 1, 1977, may be filed before
Octcber 1, 1977, for publication in the administrative code
without being subject to the notice and bearing regquireaents
of 82-4204(1).

Section 28. There is a new R.C.M. section that reads

as follows:

-42- ®B 77
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Transition schedule -~ administration reles. Rules and
policies of the department of adairistration not exempted
froa the Montana Administrative Procedure Act are subject to
B2-4204¢3) on and after oOctober 1, 1977. The director of
adwinistration shall discontinue publication of the MHontana
adainistrative =manual after that date but may contipue the
second and thkird volumes of that mannal under the title of
Statevide Budgeting and Accounting Manwval. The director may
file any rules published in the first wvolume of the Hontana
adpinistrative manual as of Jamuary 1, 1977, with the
adainistretiveo-evdo-oonsinsienes SECRETARY OF _STATE before
October 1, 1977, withoat being sobject to the notice and
he;ring requiresents cf 82-4204{1), The adaimistrative—gede
sonsissienes SECRPTARY OF _STATFE shall arrange with the
director of administratiom for publication of the rules of
the departeent of administratior in a voluse separable from
the adsinistrative roles cf Rontana for the convenience of
state offices which do not vwish to acquire the entire code.

Section 29. There is a nev R.C.®. section that reads
as follows:

Transition schedule -—- imstitotions rules. Bules and
policies of the department of ipstitstions relating to
patients or inmates in a mental, wmedical, or eleemosynary
institution are subject to 82-420H4({3) on and after October

30, 1977. Any such rules in effect cn January 1, 1977, may
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publication
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administrative code without teing subject to the nctice and

hearing requirements of 82-8204(1).
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HOUSE BILL ¥Oo. 77
INTRODUCED BY BARRETT, LOBY, SCULLY, VIRCENT,

BY REQUEST CF THE ADWINISTRATIVE CCDE COBEISSION

A BYLL FOR A¥ ACT ENTITLED: "AN ACT FOR TEE GENERAL
BEYISICN OF THE LAWS RELATISG TO ADMINISTRATIYE PROCEDUERE;
ANENDING SECTIONS 82-4201 THRCUGH 82-4208, 82-8212, 82-4213,
82-4215, 82-8216, 82-4217, 82-422( THECUGH 82-h223, 8B2-4227

THROUGE 82~84229, AND 822-107, R.C.H. 1947.%

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTARA:
Section 1. Section 82-4201, B.C.H, 1987, is amended to

read as follows:

"g2-14201. Short title. This ae4 part [seetiens 82-5201

through_ _82-422%) shall be known ard may be cited as the
"xontana Administrative Procedure Act®.®

section 2. Section 82-u202, R.C.M. 1947, is awended to
read as follcows:

mg2 4202, Definitions. Por purposes of this as% art,
the followying definitions apply:

(1) “agency" means any beardy—bureai,;——ecospiesiony
depapiachity—authority—or—offii0er agency, as _defined _in
82-4227, of the state government aushorised—by-lav-te—make
saleos—and-to—deternine——ocontested-—oagens, except that the

provisions of this aet part ehadd do not apply to the

There are no changes in ﬁzg %;Z , and due to length will not
be rerun. Please refer to y w copy for complete text.
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following:

sencerhud—with—oivil —defense—aid—rooovary—ison-thostiie
abbaokt

4e)4a) the state board of pardops, exzcept that said
the board shall be subject to the requirements of seesien—3
£82-4203-3 and $-£82-82053 ef—ehis—aes and its rules shall be
published in the Montana administrative code and register;

4£44b} the supervision aad adsinistrations of any
penal y~—sentaly——aedioal-—or——aleenosyrasry institution with
regard to the admissiepy—releasey institutional supervision,
custody, control, care; or treataent of iasatesy YOUTHS_ OR
prisoners er-patients;

495 icl the—adninistration———aad-———sanagesent—of
edugabional—institutionsy the board of regents apd_ the
Boptana upniversity system;

4#}({d} the finamncing, construction, and maintenance of

public works.

—2— HE 77
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{2) “Bule™ wmeams each agency regulation, standard, or
statesent of general applicability that isplements,
interprets, or prescribdes law or policy or describes the
organization, procedures, or practice reguirements of abp
agency. Substantive rules _are eitber _legjislative rules,
which 3if adopted is accordasce _with this part _and _undeg

€ ss1 ated aut t ave the e_of_ jaw d_uhe
ot - ie] 4 d e ipyalid, o 4 » inte et
ryles, wvhich may be adopted ip accordapce with this part amd
ugder _express or implied _authority to codify ap
erpre B e 3 i ta

lacks the force of law, The term includes the amendment or

repeal of a prior ruley but does not include:

{a) stateaments corcerning only the internal mernagement
of an agency and not affecting private rights or procedures
available to the pablic;

(b) declaratory rulings issued pursuant tc seetiea—3I8
£82-42183 eofthis—aot;

“+8)—intra-agency-sencsanday

4@y {c] rules relating to the use of public works,
facilities, streets, and highwaysy when the substance of
such rules is indicated to the public by means of signs or
signals;

+4e)(3) seasopal rules adopted anmumally relating to

hunting, fishing, and +trapping when there is a statutory
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requireaent for the publicatien of such rulesy and rules
adopted annually relating to the seascnal recreatiomal use
of lands and waters owned or controlled by the =state when
the substance of such rules is indicated to the pudblic by
means of signs or sigmals;

4£}{e) rules zwelating——to-——personnel—ssandards,——teb
alasgifioaticnn——or—salany—Fanges——Eor——agoneyr—enployeeny
implepenting the state persoppel _classification plap, the
state _wage and salary plap, or the gtate wide bedgetjng apd
acconpting systea;

49)(f} uniform rules adopted pursvant +to interstate
comspact, except that such rules shall be filed in accordance
vith sestion—I0—{82-4330]—efi—4his-—aek 82-4205 and shall be
published in the Nontana adainistrative code and—-segietex.

[3) nContested case" means any fproceeding before an
agency in which a determination of legal rights, duties; or
privileges of a party is regquired by law to be made after an
opportunity for hearing. The term includesy but is not
testricted toy rate saking, price fiximg, and licersing.

{#) "“License" includes the whole or part of any agency
permit, certificate, approval, registrationm, charter, or
other form of permission required by lawy but does aot
include a license required solely for revenue purposes.

(5) "lLicemsing" includes any agency process respecting

the grant, denial, renewal, revocation, suspensicn,
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