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~-8:.-:-.-.. BILL ao.7A_-0 \ \ 
TN'l'RODUCED BY -~-~-~.!1_~~~-r----
~~r~-~~, v,,u,f-

~ BILL POll lll ACT EIITITLEU: "All ACT FOR THE GEiiF.RlL 

~P.VJSIOH OF THE LAWS RELATING TO AD"INISTRATIVE PROCEDURE; 

All'lNDI!IG SECTIONS 82-4201 THROUGH 82-11208, 82-4212, 82-11213, 

82-11215, 82-4216, 82-11217, 82-4220 THROUGH 82-4223, 82-4227 

TRROOGH 82-4229, lHD 821-107, R,C,!. 1947." 

BE I~ RHACTED BY THE LEGISLATURE 01' THE STATE OF IIOiiTAHl: 

<;ection 1, Section 82-11201, R.C.II. 1947, is aaended to 

read as follows: 

"82-4201. Short title. This ~ Eart jsea~ieas 82-4201 

ikrQ~ 82-11225l shall be known and aay be cited as the 

"llontana Adainistrative Procedure Act~." 

sect ion 2. Section 82-4202, R,C,II, 1947, is aaended to 

read as follows: 

"82-'1202. Definitions. For purposes of this ~ £!~ 

th!Lf2!loving ilefipitions aJ!m: 

( 1) "Agency" aeans any 8saEi 1 aaEeaa, eeaaiesiea, 

Ae~aEtaeR~, aatheEity BE effise£ !~~£~ as defined in 

82-4£27L of the statP. government ~ 

except that the 

provisions of this ~ ~1 ~ ~Q not apply to the 

follnvi ng: 

I N T R 0 D U C E D B L L 
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2 effiseE ~h~Feeft 

3 ~~ the ja~iei~l h£aashes aad aay seaaittee eE sffiee£ 

II th.,Eeeft 

s ~e) the ~e•e£RBE 1 eweept that ae &!easy ethe£wiee 

6 

1 

B (d) the state aili~aEy estaalishaeat aad a,easies 

9 eeaseERed with ei•il defease aad Eeee•eEy f£98 hesti~ 

10 ...._ ... ~.:>. ......... _ 

11 ~l!L the state board of pardons, except that .... 

l2 th~ board shall be subject to the requireaPnts of seetie& 1 

13 r82-4203, and ~82-~205~ sf this aet and its rules shall be 

1!1 published in the !ontana adainistrative code and register; 

15 ~J!l the supervision and adainistration of any 

11) penal, aeet~ Baiieal eE eleeaesya&EJ institution with 

11 regard to the aiBissiea, Eelease, institutional supervision, 

18 custody. control. care£ or treataent of iaaates, prisoners 

19 BE patieats; 

20 +*1£L 

21 :tl!~ _ _!LO!rd_Of~JllS and the 

22 ~!J.ll.!g.Jniv~it:t:~st~!.i. 

23 ~1!1 the financing, constractionL and aaintenance of 

24 pnhlic works. 

2~ (2) "Bule" •eans each agency regulation. standu:dL or 
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stateaent of generat applicability that iapleaents, 

inter~rets, or prescribes law or policy or describes the 

organization, procedures, or practice reqnireaents of an 

agency. .[!l!staatil'e r.!le~--ll~it~_gqisla.U:~"e rnl~.r. 

vbich if adopted in accorda~~_!!lh __ !his__2A!! __ !~ und~ 

~!P[~~~leqated agthoritr ha\'e the force of lav and vhen 

uot _ _!Q~te~--~inl'alid. or adjecti\'e 0[ interpretil'e 

rnle~_!hich_tay be adopted in accordance •!!h this part and 

und!l:[__llp[ess .or iaplied authority to _codify an 

inte~~t!iiQR __ Q!_~ __ 2!!1ute altbo~g! such interpretation 

la£!~the_forc~_Q! lav. The tera includes the a•endaent or 

repeal of a prior ruler but does not include: 

(aJ stateaents concerning only the internal aanageaent 

of an agency and not affecting private rights or procedures 

a\'ailable to the public; 

(b) declaratory rulings issued pursuant to see~iea 18 

f82-1121~ ef 'his as\; 

(et iat£a a9eaey aeaepaaia1 

~1£1 rules relating to the use of public works, 

facilities, streetsL and hiqhvays7 when the substance of 

such roles is indicated to the public by aeans of signs or 

signals; 

~lit seasonal rules adopted annually relating to 

hunting, fishing... and trapping vhE>n there is a statutory 

rPquireaent for the publication of such rule57 and rules 
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adopted annually relating to the seasonal recreational use 

of lands and waters owned or controlled by the state vhen 

the substance of such rules is indicated to the public by 

aeans of signs or signals; 

-f~l& rules 

i!P]&!!l:!!ing_!he_!ii1!1!LE~~_£la2§!ficati!m__.e.lan, the 

~u..t!l:_vaqe ~!!U!!ll.LPlan.._QI_!be_g~_!ide~!l:!!!!Land 

accounting systea; 

-f.rl!L unifor• rules adopted pursuant to interstate 

coapact, e%cept that such rules shall be filed in accordance 

v~th seetiaa 10 F8l Ql101 ei t~is aet 82-11205 and shall be 

published in the ~ontana ad•inistrative code ~~. 

(3) •contested case" •eans any proceeding before an 

agency in which a deter•ination of legal rights, duties£ or 

privileges of a party is required by law to be •ade after an 

opportunity for hearing. The ter• includesr but is not 

restricted to7 rate •aking, price fixing ... and licensing. 

(4) "License• includes the vbole or part of any agency 

perait, certificate, approval, registration, cbarterL or 

other fora of peraission required by lawr but does not 

include a license r9quired solely for rel'enue purposes. 

(51 •Licensing" includes any agency process respecting 

the grant, denial, reneva 1, ret'ocation, suspension, 

annulaent, withdrawal, liaitationL ![!nsf~ or aaend•ent of 

_ij_ 
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a licP.~se. 

!E) "Party" means any person or agency named or 

adaitted as a partyT or properly seeking and entitled as of 

riqht to be adaitted as a party; but nothing herein shall be 

c~nstrued to prevent an agency froa ad•itting any person or 

agency as a party for liaited purposes. 

(7) "Person" •eans any individual, partnership, 

corporation, association, goYernaental subdivision,& or 

public organization of any character other than an agency." 

section ~. Section 82-q203, R.c.e. 1947, is a•ended to 

read as follows: 

"82-q20J. Rules describing agPncy organization and 

procedurPs public inspection of rules -- •odel rules. 

(1) In addition to other rule-aaking requireaents i•posed 

by law, each agency shall: 

(a) ~ adop~ as a rule a description of its 

organization, stating the general course and aethod of its 

operations and the aethods whereby the public •ay obtain 

inforaation or aake sub•issions or requests. The notice and 

hearing reguireaents contained in seetieB B2-420q do not 

apply to adoption of a rule relating to a description of its 

organiz~tion. 

(b) ~ adg£1 rules of practice, not inconsistent 

with statutory proYisions, setting forth the nature and 

requireaents of all formal an'! in fonaal procedures 
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available, including a description of all forms and 

instructions used by the agencyT~ 

(c} ~ !!~ afailable for public inspection all 

rules and all other written stateaents of policy or 

interpretations foraulated, adopted~ or used by the agencr 

in the discharge of its functionsT~ 

(d) ~ ~E~Y request of any person or agency, provide 

a copy of any rule. Unless otherwise profided by statute, an 

agency aar require the payaeut of the cost of providing such 

copies. 

(2. llo agency rule aloall lie .iJ! valid or effecti-re 

against any person or party whose rights baye been 

substantiallr prejudiced by an agency's failure to coaply 

with the public inspection requireaent herein. 

(3) Tbe attorner general shall prepare, aa •••• as is 

~'isallle af,e£ •he pass!~& ef 'aie ••'• a aodel fora for 

a rule describing the organization of agencies and aodel 

rules of practice for agencies to use as a guide in 

fulfilling the requireaents of aee,iea 82-q203 (1). Tbe 

attorney general shall add to, aaend~ or revise the aodel 

roles froa ti•e to tiwe as be consider§ necessarr 

for the proper guidance of agencies. The aodel ralesT and 

additions, aaendaents~ or revisions theretCT shall be 

appropriatP for the use of as aany aqencies as is 

!'rar.tic~ble- and shall be filed with the s<>cretary of state 

-£-
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and proYi~ed to any agency upon request. The adoption by an 

agency of all or part of the aodel rules ~ does not 

relieYe the agency froa following the rule-making procedures 

regnired by this~~~·" 

Section 11. Section 82-11203.1, R.C·"· 19~7, is amended 

to read as follows: 

"82-11203. 1. LegislatiYe review of rules. (1) ~ 

&e&£e,a£y ef e%ate e~all, ee t~e 4a~e t~a le~ielataee 

sgaate ae4 heaae ef eepeesaatatiyea aae (1) espy 

ralee ia the !e&taaa aiaiaistratiYe seder aet iaeleii&! 

sapeese~el ee eepeale~ eeles. 

(4) The eeeeetary et state shall, es the ~ate the 

le~ielataee se&Yeaes ia eaeh FB!&lar eeesiea after 1974, 

~--99ff-&*"--all rales, ~ft--ai'e----i-9-- the !leBt!!laa 

a4aiais-.eative ~-~-- ~~--6-A ~---~~~-A~------:---~-----~T waor 0& «¥ A W Dj Q~CWOZCU 4UUO 

the aeaveaia~ et the previaea FB!Blar sessiea. 

~The legislature aay, by joint resolution, repeal any 

rule in the ~ontana adainistrative code. If a rule is 

repealed, the legislature shall, in the joint resolution, 

state its objections to the repealed rule. If an agencJ 

adopts a new rule to replace the repealed rule, the agency 

shall adopt the new rule in accordance with the objections 

stated by the le~islature in the joint resolution. If the 
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legisl111tare does not repeal a rule filed with it before the 

adjourn•ent of that regular session, the rnle re•ains Yalid. 

~Jll The legislature aay also, by joint resolution, 

direct a change to be aade in any rule in tbe !ontana 

ad•inistratiYe code or direct the adoption of an additional 

rule. If a change in any rule or the adoption of an 

addition111l rule is directed to be •ade, the legislature 

shall. in the joint resolution, state the nature of the 

change or the !!ldditional rule to be .ade7 and its reasons 

therefor. The agency shall, in the •anner proYided in the 

"ontana Ad•inistrative Procedure Act, adopt a new rule in 

a~cor~ance with the legislative direction. 

~lll Boles aade by agencieSr and changes in rnles 

directed by the legislature7 under subsection ~ill of this 

section, shall confor• and be pursuant to statutory 

authority." 

Section 5. Section 82--203.2, B.C.!. 10111, is aaended 

to read as follows: 

"82-~203.2. Ad•inistrative code co••ittee 

appointaeot and ter• of ae•bers officers. The 

adainistratiYe code co••ittee consists of four t4r •e•bers 

of tbe senate and four i4r ae•bers of the bouse of 

representatives appointed before the ai•'ietoh £.2ll 
legislatiYe day of tbe regular session in the sa•e •anner as 

standing co••ittees of the respective houses are appointed. 

-R-
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A vacancy on the co••ittee occurring vhen the legislature is 

2 not in session shall be filled by the selection of a BeBber 

1 of the lPgislatare by the re•aining Beabers of the 

4 committee. ~o aore than tva ~ of the appointees of each 

5 house •ay be •eabers of the same political party. A aeaher 

f of the co•aittee shall serYe until his ter• of office as a 

7 legislator ends or until the encl Of the si•~ietlo ~Qth 

f! legislatiYe clay of the session of the bienniua following his 

9 appointaent or until his successor is appointed, vbicheyer 

10 occurs first. The co••ittee shall elect one ~ of its 

1 1 •eabers as chairaan and such other officers as it 4&ees 

12 £Qn2i3~ necessary." 

13 Section 6. Section 82-11203.3, R.C.I'I. 1q47, is aaended 

1~ to read as follows: 

15 •82-4203.3. Reetings. The coaaittee shall •eet as 

11'> often as aay be necessary, during and between legislative 

17 s~ssions. Coa•ittee aeabers shall be rei•bnrsed fro• the 

18 appropriation to the legislative council for their ~ 

1q ae& eeaessa~ expenses incurred as a result of interia 

20 •eetinqs7 includin~leag!l as allowea under_59-5Q1'-~J!al 

21 ~pens~~-ll--~112!~-!!l!~L 59-53L_!nd 59-53_2._ and -pH4 

22 co•pensation as provided by law for interia standing 

23 coaaittees." 

2q Section 7. Section 82-1120J.q, B.C.!!. 19117, is a•ended 

2~ to r~ad as follows: 
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"82-11203.q. lppoint•ent of eaployees and consultants. 

~he adainistratiYe co3e coaaittee aar appeill4! ~in 

whatever eaployees, consultants, or counsel ~ are necessary 

to carry out the proYisions of this ~ £!rt_~~~dYi§e 

i~§_2Y~lishei_in_~lati2!_!o the_~_~nd~gal authority of 

ih~_!~riA!__published in the register or the cod~ within 

the li•itations of legislatiYe appropriations." 

Section B. Section 82-4203.5• R.C.R. 1947, is aaended 

to read as follows: 

"82-4203. 5. Pavers of the coa•ittee. (1} The coaaittee 

shall reYiev all proposed rules 

82 112QII fi!~L!~i!Lt.he_!d•iJ!~2!Utill_!;:Qde_£o .. igim:\~I an3 

•ay: 

(a) prepare written recoaaendations for the adoption. 

aaendaentL or rejection of a rule and subait those 

recoamendations to the departaent proposing the rule when a 

rule-Baking hearing will not be held in accordance with the 

provisions of eeetiea 82-q20II; 

(b) prepare reco•aen3ations for the adoption, 

aaen~aentL or rejection of a rule and subait oral or written 

testiMony at a rule-aaking hearing; or 

(c) FB~seet reqnii~ that a rule-•aking bearing b., held 

in accordance with the provision of seetiea 82-112011. 

(2) The coa•ittee shall prepare a report to the 

legislature at least once each biennium and way recoa•end 

-10-
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aaendaents to the ~on1~~ AdainistratiT~ Procedure Act or 

the repeal, aaendaent£ or adoption of a rule as provided in 

sestiea 62-4203.1." 

Section '1. There is a new R.c.~. section, to be 

codified within the ~ontana AdainistratiTe Procedure Act, 

that reads as follows: 

Adainistrative code coaaissioner -- appointaent, 

duties, and authority. (1) There is created within the 

office of secretary of state the office of adainistrative 

code coaaissioner. 

(2) !he adainistrative code coaaissioner shall be 

appointed bf and subject to the general supervision and 

policy of the secretary of state. 

(3) The adainistrative code coaaissioner aay prescribe 

a foraat, style, and arrangeaent for rules which are filed 

pursuant to this part and aay refuse to accept the filing of 

any rnle that is not in coapliance therewith. The 

coaaission shall keep and aaintain a peraanent register of 

all rules filed (including superseded and repealed rules) 

vhich shall be open to public inspection and shall provide 

copies of any rule upon request of any person or agency. 

Unless otherwise provided by statute, the adainistrative 

code coaaissioner aay require the paJaent of the cost of 

providing such copies. 

(4) The adainistrative code coaaissioner shall publish 
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all notices, rules, and interpretations filed vith hia, at 

least once a aonth or as directed by the adainistrative code 

coaaittee, in a publication called the ~ontana 

adainistrative code register. He shall send the register 

without charge to each person listed in 82-~206(5) and to 

each aeaber of the legislature requesting the saae. Be 

shall send the register to any other person who pays a 

subscription fee which be shall fix in consultation with the 

adainistrative code coaaittee. 

(5) The adainistrative code coaaissioner shall deposit 

all f~es he collects in the general fund. 

(6) The adainistratiYe code coaaissioner aay charge 

agencies a tiling fee for aaterial to be published in the 

code or register based on an estiaated cost of printing, 

which he shall fix in consultation with the adainistratiye 

code coamittee. 

Section 10. Section 82-~20~. R.C·"· 19~7. is aaended 

to read as follows: 

"8 2-q2o ~. Adopt ionL aaendaent£ or repeal of rules 

eaergency rules. (1) Prior to the adoption, aaendaent£ or 

repeal of any rule, the agency shall: 

(a) ~ gi~ written notice of its intended action. 

The notice shall include a stateaent of either the teras or 

substance of the intended action or a description of the 

subjects and issues involved, ratiQ~!~ for the intended 

-12-
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~£tiQ~L and the ti•e when, place where, and •anner in which 

interested persons aay present their views thereon. The 

notice shall be filed with the seepetaPy ef state 

~~ainistrati~£Qde co~issio~! for publication in the 

~ontana adainistratiYe register as proYided in 

82-4206(2) and aailed to persons who have •ade ti•ely 

requests to the agency for adYance notice of its rnle-•aking 

proceedings. The notice shall be published and •ailed at 

least \weaty ~ 30 days in advance of the agency's 

intended action. If any statnte e~all pPe•i•e provides for a 

differ~nt aetbod of publication, the affected agency shall 

coaply vitb the statute in addition to the reqnireaents 

contained herein. However, in no case ~ ~ the notice 

period be less than \wea\y f3GJ 30 days or .are than 6 

!Q!!!l!.!!· 

(b) ~ !fford interested persons at least 20 days• 

goti£~_of-2_l!.~~!gg_~nd fearieu (Ut z~ days to subait 

data, viewsL or argu•ents, orally or in writing. In the case 

of substantive rules, opportunity for oral hearing shall be 

grantod if r~qu~sted by either \ee peE eeat (10't or 

~··~~, fi•e (2~r of tbe persons wbo will be directly 

affected by the proposed rule, by a goyernaental subdivision 

o~ ag~ncyL or by an association baving not less than 

..,_.,,~ •" £.+--. P"•· •eabers vho will he di r .. ctl y affected. An 

'.~>-re~t.P~·?C."""" ... ,.,..._£.!,}@a W£it;te!l F<"~l!est vi,~ .. ~ .. iii'J9~9! 
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+&-eateR~ a hea£iBOJ da~e ap i!e tweaty (1Qt ~ays ~ency ~ 

£~in~~ri~g_date-f2£-~!!~· Contested case procedures 

nee1 not be followed in hearings held pursuant to this 

section. ~ If a bearing is otherwise required by 

statute, nothing herein &Aall ~e ieeaei te ali!e£ alters that 

requireaent. The agency shall consider tally written and 

oral subaissions respecting the proposed rule. Upon adoption 

of a rule. an agency, if ae~aeetei te Ia aa ~' aa iateEestai 

pePsaa eithea priea ta aiep\iea ea withia thiEty f1QJ lays 

the£eaftea 0 shall issue a concise state•ent of the principal 

reasons for and against its adoption, incorporating therein 

its reasons for overruling the considerations urged against 

its adoption. 

(e) llefe£ eaeA aale paepeeei \e J.e ailepi!e~, fall-iBtJ 

ee•pliaaee ·~ pa£a1Jeaphe (a) aai f~l 1 \e t~e 

~aietaati•e aeie ••••it\ae ef the le1Ji&lata£eo 

(2) If an agency finds that an ia•inent peril to the 

public health, safety~ or welfare requires adoption of a 

role upon fever than ••e•'Y {2ot days• notice and states in 

writing its reasons for that finding, it aay proceed, 

without prior notice or bearing or upon any abbreyiated 

notic~ and bearing that it finds practicable, to adopt an 

emergency rule. The rule aay be effective for a period not 

·t.w<'lat' .f120t- days, but. the 

adoption of an id<>ntical rule under subsections ( 1) (a) and 

- 14-
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(1) (b) .,f this section is not precluded. The sufficiency of 

the reasons for a finding of iaainent peril to the public 

health. safetyL or welfare shall •~ !§ subject to 1udicial 

reYiew. 

(3) lo rule 

;;gt- shall l>e !§. Yalid u11less adopted in substantial 

coapliance vith subsections (1) .-4 ~ (2) of this section. 

(II) An agency aay use inforaal conferences and 

consultations as a •eans of obtaining tbe viewpoints and 

adYice of interested persons vitb respect to conteaplated 

rule aaking. An agency aay also appoint coaaittees of 

ezperts or interested persons or representati't'es of the 

general pnblic to adwise it with respect to any conte•plated 

rule aaking. The powers of the co••ittees shall be adwisory 

only. Rothing herein shall relie't'e tbe agency froa following 

rule-•aking procedures required by this ~ ElL!• 

(5) Rules ~ ~! not unnecessarilJ repeat statutory 

language. Wheneyer it is necessarJ to refer to statutory 

language in order to con't'eJ the aeaning of a role 

interpreting the language, the reference shall clearlr 

indic~te that portion of the language vhich is statutory and 

the portion vhich is aaplification of the language. Each 

rnle shall include a citation of authority pursuant to vhicb 

it. or any part thereof. is adopted. 

(6) Each agency shall at least annually reYiev its 
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rules to deteraine if any nev role should be adopted or any 

~xisting rule should be •edified or repealed." 

Section 11. There is a new R.C.!. section to be 

codifie1 within the ~ontana ldainistratiye Procedure Act. 

that reads as follows: 

Authority for rules. (1) Except as provided in 82-!1201, 

nothing in this part confers aothoritJ upon or aogaents the 

authority of any state agency to adopt. adainister. or 

enforce any rule. To be effective. each substanti't'e role 

adopted •ust be vithin the scope of authority conferred and 

in accordance with standards prescribed by other provisions 

of law. 

(2) Whene•er b7 the express or i•plied tervs of any 

statute a state agency has antbority to adopt rules to 

ivplevent. interpret, •ate specific. or otherwise carry out 

the provisions of the statute, no rule adopted is ~alid or 

effective unless consistent and not in conflict vith the 

statute and reasonably necessary to effectuate the purpose 

of the statute. 

Section 12. Section 82-4205, R.C.ft. 19!17, is aaended 

to read as follows: 

"82-4205. Filing of roles -- effective date of roles. 

111 Qa eF eefeFe \he 'Qth 4af fellevia~ t-he effeeti•e 4a\e 

ef thie aat- 1 eaeh a~eaey shall file vi~h the see£e•aFf ~ 

stat-e a eeF\ifiei eepy ef eaeh £~le aiep,ei ey i\ ea eF 
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ftBFe~ated ~, tae a~eR&f aai saall se •eii aRA ef ae effest, 

~ Each agency shall file with the eeeEe\&Ef ef state 

adai~!strati~ __ £2~_£2••1~~! a seEtifiei copy of each 

rnle 

&&\, Fach rule 

pablication in the ftontana adainistrative register eP eeie 

as provided in &86tiea ' [82-q206] ef \ais est, e~cept that: 

~1!1 ~ it a later date is reqnired by statnte or 

specified in the rule, the later date shall be the effective 

~atc...-..i. 

~lll sesjee\ sub~! to applicable constitutional or 

statutory provisions, an eaergencr rule shall becoae 

effective iaaediately upon filing with the &e9E8\ilEJ sf 

~ adainistrative code coaaissig~~ or at a stated date 

~taaa tea (1Q~ following publication in the ftontana 

adainistrati•e eeoie eE register7 if the agency finds that 

this effective date is necessary because of iaainent peril 

to thP public health, safetf~ or welfare. The agency's 

finding and a brief stateaent of reasons tberefor shall be 

fileJ with the rule. The aqencr shall take appropriate 

aeasures to aake eaerqency rules known to every person who 

may be affected by them. 
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~e aai BPFa&~eaeat f&£ Feles vhiea aPe filei pePseaet -*e 

this ast aR~ aay Fefese \e aeeept the filiR! ei aRy~ 

Met> aail aa 

fiaeleili&! saperseieil aai pepealeil Eales) 1 vaish &hall he 

epea te pehlie iaapeatiea, aa4 eaall pPeviie espies ef aay 

rale apea re~aee\ ef aay persea er a~eaey, Yaless etheFviee 

paya~at ef the ees\ ef previiliR! sash sepias," 

Section 13, Section 82-4206, B.c.~. 19•7. is aaended 

to read as follows: 

"82-4206. Publication and distribution of rules and 

notices. (1) The cod~ 

coaaission~ shall, aa aeea as ia praetieahle after \ae 

effeative lata ef \hia ae\ 1 coapile, in del:& arrange, 

I~!II!ng~L-_£Qirect errors or inconsistencies withogt 

£hang!!3__!!2 __ !~!Dinq, intent, or effect of any £!!~~ and 

publish all rules filed pursuant to this aet £!E! in a 

publication which shall be kuovn as the 

a4aiaia\Eative eeie adainistrative rule§_of ftontana (herein 

referred to as the code) • 

etherviae ilepliea\e~, ia leeaeleaf fe••• Tbe 888£et;APf sf 

~ adainistrati!~ __ £ode coaaission2~ shall suppleaen£L 

revise~nd_£gblish the code, or any part thereof, as often 

25 ""' he ~ £9:n2ideJ;:2 necessary. .!Jg __ ~u__inclnde -~£h 
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~~_i!_Qrial_!!g!~!.L_CrOSS references, an!l_gtb!ti,_...!!.!;~~~-J!.~ 

and the adainistratiye code coaaitt~~-£onsider desirable or 

ady~t~ons. Be shall EUblish SUEEle~~nt§_!Q__the ~-!! 

2!!.£!L!ll~!U!!Lin_§!!.£Lf'll.L~...£Onsiders a.2£!2J!riate. 

(2} The ses£etery ef state adainistr~!i"e code 

coaaittee shall each aonth or at aore frequent inter!!ls 

coapile and publish the !ontana adainistratiTe register 

(herein referred to as the register). The register shall 

contain tlfe (ill th~ sections, a rules sectionL aA4 a 

notice sectionL-~~-!&-int~££!~istion sectig~. 

(a) The rules section of the register shall contain 

all rules filed wit~ t~e aae£e\a£y ef a\a\a since the 

coapilation and publication of the preceding issue of the 

register, aad ia \he ease ef the fi£a\ iasaa, aiase \~e 

affesti•e late af \~is a~, ease~\ \hat a.-hiB! ~ereia s~all 

Fe!ie\e£ shall he p£ia\ei a£ iapliea\ei ia the saae style as 

•he eeie aai shall he set ap sa ae \e peFai' ahaa!es te he 

~BiRiB! BBpB£SBiBi 88\8£ial RBI \B pBFal\ aiii\i&BS \e 

\he eel• !292!!!.~£ __ !i!!__the concise stateaent of reasons 

~ggired onder B2-~2oqc~t· 

(bl Th~ notice section of the register shall contain 

all rule-aaking notices filed aith the eeeea\aey ef e\a\e 

-1'l-
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ad!inistrati~2__£0de coaaissione~ pursuant to 

and publication 

of th~ preceding register, aal 1a \he ease ef ~he fiest 

issae ef the ee!istee, siae~ •he 8ffeeti•e ia\8 ef this ae\, 

This seetiea shall he pFiatel •• leplieatel ia saeh aaaaeF 

af the E8!iS\8£ aal S8 \hat S8paea\e espies sf the aetiee 

see•iea eaa he ~Felfiiel ta aay ps£sea apaa ••••••• ta t~• 

seseetaey ef s\a\a, Phe aaere\aey ef state aay ••!•ira the 

payaaat af \he sea\ ef pee•ili•! sash espies. 

lcl The interEretation section of the _regist~~ 

contain all OEinions of the atto~ey general aJ!__!ll 

decl!ratort rulipqs of aqen£ies issoed since ~~icatiop 

Qf_!he_preceainq reqiste~ 

~lil Each issue of the register shall contain a title 

the 

issue nuaber and date of the registerT and a table of 

contents. Each page of the register shall contain the issu~ 

nuaber and date of the register of which it is a part. '!"he 

ses£e\aFy ef state adain_i§tr!!iYe _ _£g~~--£2!!is~ioner aay 

to 

help the user in &8PFee\ly aakia~ iaseetiaas 8£ iele\ieas ia 

~seie aai te keep the eeie sareeat relating the register 

~~he_~gJt!~~~~!iDistratiYe code. 

(3) '!"he SS&FetBPJ sf s\ate !)d&inistratiye code 
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CO!Iissioner. with the consent of the adopting agency, 1ay 

omit fro• the code or register any rule the publication of 

which would be unduly cn1berso1e, expensive~ or otherwise 

inexpedient. if the rule ia pPia\e• aP ••pliea••• fa•• is 

~~!..:!_ incorporat~__h:I reference_L 1odel code. fedeJ;y 

!ieDC! I~2!_ like publication lade available on 

application to the agencyy and if the co~e or register 

contains a notice stating the citation and general subject 

aatter of the oaitte~ rule and stating how a copy 1ay be 

obtaine~. 

{II) The co~e shall be arranged, indexed~ and printed 

or duplicated in such aanner as to perait separate 

publication of portions thereof relating to individual 

agencies. An agency aay aake arrangeaents with the ••••••••f 

af s•••a ~~•inistrati•e code coa•issioner for the printing 

of as •any copies of such separate publications as it •ay 

require. The cost of any such separate publications shall be 

paid by the agency. 

(5) The see•••••• el ••••• ad!inistrative code 

~~i§§~ shall distribute copies of the codey AAS 

~~!~~ents__gr revisions thereto aai 'ha P&!i•••• without 

charge to the following: 

J!L l\,eFney ~~~ general. one ~ copy; 

ltl ~ £ler~ of each court of record of this state. 

one ~ copy; 
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1£L ~ clerk of Onited States district court for 

the district of !ontana, one ~ copy; 

jgl ~ Cl££~ of Onited States court of appeals for 

the ninth circuit. one ~ copy; 

~l ~ ~£h county clerk of this state. for use of 

county officials and the public, one ~ copy+ • which ~ 

~-!!in!!ine~_in_A~blic !ibr!£I in th~ cou~seat or in 

the conntt offices: 

11l ~ state law library. one ~ copy; 

jgl ~!!A~ historical society, one ~ copy; 

1hl. hH ~ unit of the &RiYBESi\f 8~ Raa•aaa 

~Qntana uni~e~~%§1~•· one ~ copy; 

1il .._ l!! library of the nnitersity of !ontana, one 

~ copy; 

.ill. 

Jll 

Rel\aaa 

lai11Eit£f 

legislative council, three ~~ copies; 

librarr of congress, one ~~r copy; 

11L ~!!!~ __ !!~£~~~ &tate law li~PRFYo feE 

states, aet \a easeei Iitty (iQ) eepieet 

Law li~PBEJ ef \he aniae&ei'f el Rea\aaa, feE sash 

eaehan~es as it ••J es\aaliah with ieeti\a\iaae ef hi,heP 

eia.,.-\iea ia e•heE s\a\ee, aet ta aaeeei fil'f (§Q) eepieso 

lU The aae•MaPf ef state adainistrati ve code 

coaaissioner. clerk of each court of record in the state, 

clerk of each county in the state~ and the librarians for 

-22-
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the state law library and the uniyersity of !ontana lav 

library shall aaintain a coaplete, current set of the code, 

including snppleaents or revisions thereto ••• aiil•ieaa •• 

shall also 

aaintain a- tile ef £ale aaki•• •••iaea ••-lia~et i* the 

register issges published duriag the preceding ~2~ 

years. The see~re•;uy ef e\ata adaiaistrative code 

coaaissioner shall also aaintain a pera&nent 1'8!illhlf •• 

of the regist~I§· 

#t-lll The see~ret&I'J at sta•e adainistntin ~ 

coa•i§§ioner shall aake copies of and subscriptions to the 

code7 and sappleaeats QI reYisions thereto and the register 

ayailable to any person at prices fixed to coYer publication 

and aailing costs. 

-f+ttll. The seewetaEy al state l!.d!liaistJ"<~.tiYe we 
goaaissioner shall deteraine the cost of supplying copies of 

the code7 ~~--supple~_QI revisions thereto and the 

register. Such cost shali be the approxivate cost of 

printing or duplicating and •ailing. HoveYer. a unifor• 

price per pag~ or qroup of pages aay be established without 

regar~ to differences in cost of printing different parts of 

the code7 ~~!__§~PEleaent§__Q[ reYisions thereto and the 

r<'>gi ster. 

(81 ~11 fees eelleetei ~y the eeewetawy ef &\a\e shall 

~a,aai.ei te \he eeaepal laaio" 
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Section 14. Section 82-4207, R.C.!. 1947, is aaended 

to r~ad as follows: 

"82-ij207. Petition for adoption of rules. ln 

interested p£'rson or, vhen the legislature is not in 

session. a aeaber of the legislature on behalf of an 

interested person aay petition an agency requesting the 

proaalgation, aaendaent~ or repeal of a rule. Each agency 

shall prescribe by rule the fora for petitions and tile 

procadure for their sabaission, consideration.._ and 

disposition. iithin a•••t (6~ days after subaission of a 

petition. the agency either shall deny the petition in 

writing (stating its reasons for the denial) or shall 

initiate rule-aaking proceedings in accordance with aee•iaR 

82-4204 •• 

Section 1 s. Section 82-11208• R.C.!. 1947, is aaended 

to read as follows: 

"82-11208. Judicial notice of rules, The courts shall 

take judicial notice of any rule filed and published under 

the proYisions of this ... ~[!.• 

Section 16. Section 82-11212, R.C.I'I. 19117, is aaended 

to read as follows: 

"82-4212. Exaaination of ewidence by agency 

proposed orders. ihen in a contested case a aajority of the 

officials of the agency who are to render the final decision 

haYe not beard the case or read the record, the decision, if 
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advorse to a party to the proceeding other than the agency 

itself, ~ ~~y not be aade until a proposal for decision 

is s~rved upon the parties and an opportunity is afforded to 

each oarty adversely affected to file exceptions and present 

briefs and oral argaaent to the officials who are to render 

tbe decision. The proposal for decision shall contain a 

stateaent of tbe reasons therefor and of each issue of fact 

or law necessary to the proposed decision, prepared by the 

person ~bo conducted the hearing •• eRe whe haa 

~ ~1~~--~~-becotes unavailable to the agency, If tht 

~I~g~wbo conducted the bearing becoaes anawa!lable to ~ 

agency,_ RfOposed findi~of fact ~_Q~~~ed_~~-! 

I!~£!Q!LJ!l!.2_h~UJ!.L~cord__Mil_ll__ll!L_dea eanor o{ 

!!1~~~~--~QBSid~~--!!Jaterial bJ all P!(ties, The 

parties aay waive coapliance with this section by written 

stipulation." 

Section 17, Section 82-4213, R. C.!l. 1947, is aaended 

to read as follows: 

•A2-~213, Final orders -- notification. ( 1} l final 

decision or order adverse to a party in a contested case 

shall be in writing or stated in the record. l final 

~ecision shall inclnde findings of fact and conclusions of 

law, separately stated, Pindings of fact, if set forth in 

statutory language, shall be accoapanied by a concise and 

explicit stat~mPnt of the underlying facts supporting the 
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findings. If, in accordance with agency rules, a party 

snb•itted proposed findings of fact, the decision shall 

include a ruling upon each proposed finding, Parties shall 

be notified either personally or by aail of any decision or 

order. Upon request, a copy of the decision or order shall 

be delivered or •ailed forthwith to each party and to his 

attorney of record, Each con~lneion of lav shall be 

supported by authority or by a reasoned opi!l~ 

(2) Each agency shall index and aalte available for 

public inspection all final decisions and orders, including 

declaratory ralings under seetiea 11 [82-11218)1 iaaaei ••~•• 

decision or 

order shall he is valid or effective against any person or 

partyy nor •ay it be invoked by the agency for any purposey 

until it bas been aade available for public inspection as 

herein required, This provision is not applicable in favor 

of any person or party who bas actnal knowledge thereof or 

vhen a state statute or federal statnte or regulation 

prohibits public disclosure of the contents of a decision or 

order." 

Section 18, Section 82-11215, R.C.!I, 19117, is aaended 

to read as follows: 

"82-11215. Licenses. (1) ihen the qrant, denial, 

ren~v'll, revocation, suspension, annulaent, withdrawal, 

liaitationL or aaend•ent of a license is required by law to 

-26-
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be preceded by notice and opportmnity for hearing, the 

orowisions of this ~ ~! concerning contested cases 

apply. 

(21 ihen a licensee has aade ti•ely and sufficient 

application for the renewal of a license or a new license 

with reference to any actiwity of a continuing nature, the 

existing license does not expire until tke application bas 

been finally deterained by the aqencyT and, in case the 

application is denied or the ter•s of the new license 

liaited, until the last day for seeking rewiew of tbe agency 

order or a later date fixed by order of the rewiewing court. 

(31 wo rewocation, suspension, annulaent, withdrawal£ 

or anend•ent of aay licease is lawful unless, prior to the 

institution of agency proceedings, the agency gawe notice by 

•ail to the licensee of facts or coaduct which warrant the 

intended actioDT and the licensee was giwen an opportunity 

to show conpliance with all lawful requireaents for the 

retention of the license. If the agency finds that public 

health, safetyL or welfare iaperatiwely requires eaergency 

actionT and incorporates a finding to that effect in its 

order, suaaary suspension of a license nay be ordered 

pending proceedings for rewocation or other action. These 

proceedings shall be proaptly instituted and deterained." 

Section 19. Section 82-4216, R.C.ft. 1947, is a•eBded 

to read as follows: 
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we2-4216. Judicial rewiev of contested cases. {1) J!1 

A person who has exhausted all adainistrative re•edies 

available within the agency and who is aqgriewed by a final 

decision in a contested case is entitled to judicial rewiew 

under this ~ R!£!• This section does not li•it utilization 

of or the scope of judicial rewiew awailable under other 

aeans of re•iev, redress, relief, or trial de nowo prowided 

by statute. I preliainary, procedural, or internediate 

agency action or ruling is iaaediately rewiewable if rewiew 

of the final agency decision voald not prowide an adequate 

reaedy. 

~l I party who proceeds before an agency under the 

teras of a particular statute shall not be precluded fro• 

questioning the validity of that statute on judicial rewiew, 

but such party •ay not raise any other qqestion not raised 

before the agency, unless it is shovn to the satisfaction of 

the court that there vas good cause for failure to raise the 

question before the agency. 

(2) i!l Proceedings for review shall be instituted bf 

filinq a petition in district court within ~hiEtJ (30~ days 

after ser•ice of the final decision of tbe agencyT or if a 

rehearing is requested, within thiEtJ (30~ days after the 

d~cision thereon. Except as otherwise prowided by statute, 

tbe petition shall be filed in the district court for the 

county where the petitioner resides or has his principal 
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nlac~ of busiuessT or where the agency aaintains its 

principal office, Copies of the petition shall be proaptly 

serv~d upon the agency and all parties of recora. 

lEt The petition shall incluae a concise stateaent of 

the facts npon which jurisaiction and venue are based, a 

stateaent of the aanner in vhicb the petitioner is 

aggrievedL and the ground or grounds specified in subsection 

j7l of this section upon which the petitioner contends he is 

entitled to relief. The petition shall deaand the relief to 

which the petitioner believes he is entitled, and the deaand 

for r~llef aay be in the alternative, 

(3) Unless otherwise provided by statute, the filing 

of the petition shall not star enforceaent of the agency's 

decision, The agency aar gran~ or the reviewing court aar 

orderT a stay npon teras which it ~ coasiders proper. 

(Q) Within •~i••r 130~ days after the service of the 

petitionT or within further tiae allowed by the court, the 

agency shall transait to the reviewing court the original or 

a certified copy of the entire record of the proceeding 

llnder review. 

proceedings, 

unr<>asonably 

By stiplllation of all parties to the review 

the record aay be shortened, 1 party 

refusing to stipulate to liwit the record aay 

be taxed by the court for tbe additional costs. The court 

aay r~ouire or perait s11bsequent corrections or additions to 

the record. 
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(5) If, before the date set for bearing, application 

is aade to the court for leave to present additional 

evidenceT and it is shown to the satisfaction of tbe court 

that the additional evidence is aaterial and that there were 

good reasons for failure to present it in the proceeding 

before the agency, the court aay order that the additional 

evidence be taken before the agency 11pon conditions 

deterained by the court. The agency aar aodify its findings 

and decision by reason of the additional evidence and shall 

file that evidence and any aodifications, aev findings, or 

decisions with the reviewing court. 

(6) The review shall be conducted by the court without 

a jury and shall be confined to the record. In cases of 

alleged irregularities in proced11re before the agencyT not 

shown in the record, proof thereof aay be taken in the 

court. The court, upon reqnest, shall bear oral arguaent and 

receive written briefs. 

(7) The court ..... ~ not substitute its jndgaent 

for that of the agency as to the weiqht of the evidence on 

questions of fact, The court aay affira the decision of the 

agency or reaand the case for further proceedings, The court 

aay reverse or aodify the decision if substantial rights of 

the appellant 

adainistratiYe 

decisions are: 

have 

findings, 

been prejudiced because the 

inferences, conclusions.._ or 

-30-
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(a) in Yiolation of constitutional or statutory 

proyisions; 

(b) in excess of the statatory authority of the 

agency; 

(c) aade apon unlawful procedure; 

(d) affected by other error of lav; 

{e) clearly erroaeous in Yiev of the reliable, 

probatiYe~ aa4 substantial eYidence on the whole record; 

(f) arbitrary or capricious or characterized by abase 

of discretion or clearly unwarranted exercise of discretion; 

or 

(g) because findings of fact, upon issues essential to 

the decision, were not aade although requested.• 

Section 20. Section 82-4217, R.C.!, 1947, is aaended 

to read as follows: 

"82-4217, Appeals. In aqqrieyed party aay obtain 

reYiev of a final jadqaent of a district court under this 

~ 2!£! by appeal to the supreae court within Bialy (60~ 

days after entry of judgaent. such appeal shall be taken in 

the aanner prowided by lav for appeals froa district courts 

in ciwil cases. Dnless otherwise proYided by statute or 

unless the agency has granted a stay throaqb the coepletioa 

of the judicial reYiew proceSS+i 

(1) ~ if appeal is taken froa a judqaent of the 

district court affiraing aa agency decision, the agency 

-31-
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decision shall not be stayed ezcept upon order of the 

suprewe court: ezcept that, in cases vbere a stay is in 

effeet at the tiwe of the filing of notice of appeal, the 

stay shall be continued by operation of lav for ~·e~~y i20~ 

3ays fro• the date of filing of the noticeri 

(2) ~ if appeal is taken froa a judqaent of tbe 

district court reYersing or wodifying 

the agency decision shall be 

an agency decision, 

stayed pending final 

deterwination of the appeal unless the supreae court orders 

otherwise.• 

Section 21. Section 82-•220, R.C.!. 1947, is aaended 

to read as follows: 

"82-4220. Subpoenas and enforceaent coapelling 

testiaony. (1) In agency coaducting any proceeding subject 

to this ae4 part shall haYe the power to require tbe 

furnishing of such iaforaation, the attendance of such 

witnesses, and the production of such books, records, 

papers, docuaents~ aad other objects as aay be aecessary and 

proper for the purposes of the proceeding. In furtherance of 

this paver, an agency upon its own wotion aay, and upon 

request of any party appearing in a contested case shall, 

issue subpoenas for witnesses or subpoenas duces tecua. ~he 

aethod for se~Yice of subpoenas, witness fees~ and aileage 

shall be the saae as required in ciYil actions in the 

district courts of the state. Ezcept as otherwise proYided 
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by statute, witness fees and aileage shall be paid by the 

~arty at whose request the subpoena vas issued, 

(21 In case of disobedience of any subpoena issued and 

serv~1 under this section or of the refusal of any witness 

to t~stify as to any aaterial aatter with regard to which he 

aay be interrogated in a proceeding before the agency, the 

agency aay apply to any district court in the state for an 

order to co•pel co•pliance with the subpoena or the giYing 

of testi•ony. If the agency fails or refuses to seek 

enforce•ent of a subpoena issued at the request of a partyy 

or to co•pel the qiYing of testi•ony ..._.. coasidered 

aaterial by a party, the party aar •ake such application, 

~he court shall hear tbe aatter as expeditiously as 

possible, If the disobedience or refusal is foand to be. 

unjustified, the court shall enter an order requiriog 

co•pliauce. Disobedience of such order shall be punishable 

by conteapt of court in the saae •anner and by the saae 

procedures as is proYided for like conduct co•aitted in the 

course of civil actions in district courts, If another 

•ethod of subpoena enforce•ent or co•pelling testi•ony is 

nrovided bf statute, it aay be used as an alternative to the 

aethod provided for in this section. 

!]I Each a~£Y-~ proYide in its ~ales of practice 

fQI-~i2£2I~II-~12I-12-~_£9~teg_~~~~~£ias. unless _!he 

~EE!i£~~1~_2!~tg!~-E~ovides_fg£ __ a_t~i~1-~~~-gn-~eal_ig 
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~gistrict ~2YE!~" 

Section 22, Section 82-11221, R.C.!. 19117, is aaended 

to read as follows: 

"82-11221. Representation. lny person co•pelled to 

appear in person or who Yolaatarily appears before any 

agency or represeutatiye thereof shall be accorded the right 

to be accoapanied, represented£ and adYised by counsel. In a 

proceeding before an agency, eYery party shall be accorded 

the right to appear in person or by or with counsel bot this 

~ part shall not be coostroed as reqairiog an agency to 

furnish counsel to aoy such person.• 

Section 23, Section 82-11222, R.C.!. 19117, is aaeuded 

to read as follows: 

•82-4222. SerYice. Except vbere a statute expressly 

proYides to the contrary, serYice in all ageocy proceedings 

subject to the provisions of this ... part and in 

proceedings for judicial review thereofy shall be as 

prescribed for ciyil actions in the district courts." 

section 211, Section 82-11223, R.C.R. 19117, is aaended 

to read as follows: 

8 82-11223. construction and effect, lothing in this -.. 

EA£! shall be 4e&ae4 £Q~idered to li•it or repeal 

requireaents iaposed by statute or otherwise recognized lav, 

~o subs~quent legislation snall b~ ~ £2B2i~~~g to 

superse~~ or ao1ify any provision of this ~ ~£!, vhetber 
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by iMplication or otherwise, e~cept to the e~tent that such 

legislation shall do so expressly." 

Section 25. Section 82-4227, R.C.!. 1947, is aaended 

to read as follows: 

"82-•227. Definitions. As used in this ~chapter: 

PI ·~ ~ .. aeans any board, bureau, 

coaaission, departaent, authority, or officer of the state 

or local governaent authorized by la• to aake rules~ 

deteraipe_£QJtested cases. or enter into contract§ except: 

(a) the legislature and any branch, co•aittee, or 

officer thereof; 

(bJ the judicial branches and any coaaittee or o£ficer 

thereof; 

(cJ the governor, except that an agency is not ezeapt 

because the governor has been designated as a aeaber 

thereof; or 

(dJ the state ailitary establishaent and agencies 

concerned with civil defense and recovery fro• hostile 

attack. 

{2J "~ role" aeans any agency regulation, standard, 

or stateaent of general applicability that iapleaents, 

interprets, or prescribes law or policy or describes the 

organization, procedures, or practice require•ents of any 

agency. The tera includes the aaendaent or repeal of a 

prior rule, but does not include: 
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(a) state•ents concerning only the internal •anageaent 

of an agency and not affecting private rights or procedures 

available to the public; 

lb) declaratory rulings as to the applicability of any 

statutory provision or of any rule; 

(c) ia\sa •!easy intraagepcx aeaoranda. 

ill !A~tction• aeans the whole or A~rt of an 

~@DCI rqle~ license, order, or c2atr!ct or the egaivalens 

or depial thereof,• 

section 26. Section 82-•228, R. c."· 19~7. is aaended 

to r~ad as follows: 

"82--228. Agency requireaents. (1) Each agency shall 

develop procedures for peraitting and encouraging the public 

to participate in agency decisions tbat are of significant 

interest to the public. rhe procedures shall assure 

adequate notice and assist public participation before a 

final ieaisiaa is aaie aa \he aiap\iaa ef a sale BF ~eliay, 

agency action is taken tbat is of 

significant interest to tbe public. 

(2) An agency shall be ~ considered to have 

coapli~d witb tbe notice provisions of this~ ~£1ion if: 

(a) an environaental iapact stateaent is prepared and 

distributed as required by the "ontana Environaental Policy 

~ct, ritle ~9. chapter 6S; 
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(b) a proceeding is held as required by the ftontana 

Adainistrati't'e Procedure let, TU,le 8~, ellaptleiE' 11~; 

(c) a public hearing, after appropriate notice is 

given, is held pursuant to any other proYision of state law 

or a local ordinance or resolution; or 

(d) a newspaper of general circulation within the area 

to be affected by a decision of significant interest to the 

public has carried a news story or adyertisesent concerning 

the decision prior to a final decision on a satter. 

PI Procedures for assisting public participation 

shall include a aethod of affording interested persons 

rPasonable opportunity to subait data, 't'ievs~ or argusents, 

orally or in written fora, prior to sating a final decision 

that is of significant interest to the public. 

(4) The proyisions of this .a4 section do not applf 

to: 

(a) an agency decision that sust be aade to deal with 

an esergency situation affecting the public health, welfare~ 

or safety: 

{b) an a~ency decision that sast be sade to aaiatain 

or protect the interests of the agency, including but not 

liaited to the filing of a lawsuit in a court of law or 

becoaing a party to an adsinistrative proceeding; or 

{c) a decision invol't'ing no aor~ than a ainisterial 

act.. 
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(5) Each agency shall adopt guidelines for its 

progra•s. which guidelines shall pro't'ide policies and 

procedures to facilitate public participation in those 

proqrass, consistent with subsection (1) of this section. 

Thes~ guidelines shall be adopted as rules and published in 

a sanner which •ay be pro't'ided to a ae•ber of the public 

npoll request.• 

Section 27. Section 82-,229, R.C.!. 1947, is asended 

to read as follows: 

•82-,229. !nforce•ent. !he district courts of the 

state hawe jurisdiction to set aside an agency decision 

onder \his ae\ 82-4228 upon petition of any person whose 

rights ha't'e been prejudiced£ vade within \hiF\f (30~ days of 

the date of the decision.• 

Section 28. Section 821-107, R.C.ft. 19~7. is aaended 

to read as follows: 

•a 21-107. Duties and powers of departaent heads. 

(1) gxcept as otherwise proYided by law, each departaent 

head shall: 

(a) iapeiE'Yise supervise, direct, account for, 

organize, plan, adsinister, and execute the functions Yested 

in the departaent by this title or other law.-A_ 

(b) l!shlillish establish the policy to be followed bf 

the depart•ent and eaployeesT~ 

(c) C9V!Jile coapile and subait reports and budgets for 

-3R-



2 

1 

II 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

111 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2tl 

25 

I.e 0126/01 

the departaent as required by lav or requested by the 

qovernor'P.a. 

(d) P&e•ille prow~ the governor with any inforaation 

that he requests at any tiae on the operation of the 

departaentr.&. 

(e) llepE8BI!8t: represeat the departaent in 

coaaunications with the governorTA 

(f) PEeB&t'illle ~~ rules, consistent with law and 

rules established by the governor, for the adaiaiatration of 

the departaent; the conduct of the eaployees; the 

distribution and perforaance of business; and the custody, 

use, and preservation of the records, docuaents, and 

property pertaining to departaent business, The lieutenant 

governor, secretarJ of state, attorney general, auditor, and 

superintendent of public instruction aay prescribe their own 

rales for their departaents or offices .... and t-he governor aay 

not prescribe rules for thea. Ihe_rules described in this 

sab~~tion __ !£~ __ !i•ited to stateaents concerniqg only tqe 

internal aanaqeaent of !he_!~ncy and not affectit9 priva~ 

riqhu_~-~l!.£!-L!Y&ila!!!e to the public, This §~ti.Q.!! 

does not agtborize the adoption of any rule as ru!es ~ 

defiqed in the !ontana Adainistrative Procedure Act. 

(g) &1111398\; §!!.!!j~ to the approval of the governor, 

establish the internal organizational structore of the 

departaent~ and allocate the functions of the departaent to 
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units to proaote the econoaic and efficient adainistration 

and operation of the departaent. The inte~nal structure of 

the departaent shall be established in accordance lfi th 

seetiea 821-104(2). 

(It) &alljee• snbj~ to lawT and tbe state aerit 

systeaL if applicable, establish and aake appointaents to 

necessary subordinate positionsT and abolish unnecessary 

positions ... .;. 

(i) laia>\:aia aa!atain a central office in Helena for 

the ~epartaentT and such othe~ facilities throughout the 

state as aay be required for the effective and efficient 

operation of the departaent. 

(2) Except as otherwise provided by law, each 

departaent head aay: 

(a) sall'jee\ snb1ect to lavT and the state aerit 

systeaL if applicable, transfer eaployees betaeen positions, 

reaove pe~sons appointed to positions, and change the 

duties, titles, and coapensation of eaployees within the 

departaentr.&. 

(h) D9l9!Bte deleqat! any of the functions vested in 

the departaent head to subordinate eaployees....;. 

(c) ~ !£Ell for, accept, adainister, and expend 

funds, grants, gifts. and loans fro• the federal governaent 

or any other source in adainistering tbe departaent•s 

fnnctionsr.;. 
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(d) ~ ~~ into agreeaents vitb federal, state, 

and local agencies necessary to carry out the d~partaent•s 

fonctions.w 

Section 29. There is a new R.c.!. section that reads 

as follows: 

Transition schedule -- public education rnles. Boles 

and policies of the board of public education and the state 

superintendent of public instruction are subject to 

82-~/.0~(3) on and after October 1, 1977. Any such rules and 

policies in effect on January 1, 1977, •aJ be filed before 

october 1, 1977, for publication in tbe ad•inistrative code 

without being subject to the notice and hearing reqaire•ents 

of 82-~204(1). 

section 30. There is a new R.c.s. section that reads 

as follows: 

Transition schedule -- ad•inistration rules. Rules and 

policies of the departaent of adainistration not exe•pted 

fro• the !ontana ld•inistrative Procedure let are subject to 

B2-420Q(3) on and after October 1, 1977. The director of 

20 ad•inistration shall discontinue publication of the !ontana 

21 ad•inistrative •annal after that date but aay continue the 

22 sPcond and third volu•es of that aanual under the title of 

23 Stat~wide Budgeting and accounting ftanual. The director aay 

24 file any rules published in the first volu•e of the ftontana 

2~ ad•inistrative •annal as of January 1, 1977, with the 
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adainistrative code co•aissioner before October 1, 1977, 

without being subject to the notice and hearing require•ents 

of B2-Q20Q(1). The adainistrative code co••issioner shall 

arrange with the director of adainistration for publication 

of the rules of the departaent of ad•inistration in a woluae 

separable fro• the ad•inistrative rules of ~ontana for tbe 

con?enience of state offices which do not wish to acquire 

the entire code. 

Section 31. There is a new s.c.ft. section that reads 

as follows: 

Transition schedule-- institutions rules. Bales and 

policies of the depart•ent of institutions relating to 

patients or inaates in a •ental, aedical, or elee•osynary 

institatioa are subject to 82-Q204(3) on and after october 

30, 1977. lny such rules in effect on January 1, 1977, aay 

he filed before october 1, 1977, for publication in the 

ad•inistrative code without being subject to the notice aad 

hearing reqnire•ents of B2-Q20Q(1}. 

-End-
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STATE OF MONTANA 
REQUEST NO. 57-77 

FISCAL NOTE 

Form BD·J5 ....,J 

In compliance with a written request re~aived January 12, , 19 .R.._ , there is hereby submitted a Fiscal Note 

for House Bill 77 pursuant to Chapter 53, Laws of Montana, 1965 · Thirty-N!nth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Bud.get and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF LEGISLATION: 

An act for the General Revision of the laws relating to Administrative Procedure. 

ASSUMPTIONS: 

1. Revision and recodification of the Administrative Code is made mandatory by recodification of the Revised Codes 
of Montana for simultaneous publication and effective dates. 

2. Existing Administrative Code Manual must be published and updated in its present form during the period of 
recodification and revision. 

3. Major part of recodification of Administrative Code will be done in 1979 biennium. 
4. The method and frequency of the register will be changed. Publication will probably occur as needed rather than 

on a fixed schedule. 

FISCAL IMPACT: 

Proposed Law 
Personal Services 
Operating Expenses 

Total expenditure under proposed law 

Expenditure under current law 

Increased expenditure under proposed law 

LOCAL IMPACT: 

None 

LONG-RANGE IMPACT: 

FY 78 FY 79 

$115,749 $118,093 
207,560 174,710 

$323,309 $292,803 

56,992 57.491 

$266.317 $235.312 

Total expenditures will decrease following rev1s1on, recodification, and publication of the new Administrative Code. 
Estimated total expenditures are $254,571 in FY 80 and $238,170 in FY 81. 

&;.e.. • .$) ct. ~ ..... d ~ 
BUDGET DIRECTOR . v- "' 
Office of Budget and Program Planning 

Date: /-1-,. -"? 7 ......J 



STATE OF MONTANA 

FISCAL NOTE 

REQUEST NO 57-77 

:411Enclec! 
Form BD-15 ..,./ 

In compliance with a written request re.:aived February 4 ·- , 19 _]]__, there is hereby submitted a Fiscal Note 

for House Bill 77 pursuant to Chapter 53, Laws of Montana, 1965- Thfrty-N!nth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act for the general revision of the laws relating to administrative procedure. 

ASSUMPTIONS: 

1. Administrative Code will be published and up-dated In its present form at the same time as it is recodified and revised. 
2. Method and frequency of publishing the register will be changed. 
3. All members of the legislature will want copies of the Administrative Register. (Section 9 of House Bill 77). 
4. Additional pages will need to be published in the Administrative Code if 3 agencies become subject to the APA (Section 29 

of House Bill 77). 
Additional pages will be published in the ~egister to accommodate Attorney General opinions (82-4206 (2) (c) of House 
Bill 77). 

5. Additional FTE s will not be needed if funds for the revision and recodification are appropriated. 

FISCAL IMPACT: 

E~penditures under proposed law 
Expenditures under current law 

Increase in expenditures under proposed law• 

FY 78 

$74,266 
56,992 

$17,274 

FY 79 

$62,989 
57,491 

$ 5,498 

*Does not include expenditures for revision and recodification, the costs for which 
may be substantial. 

. L.i.,....; £. ~~ 
BUDGET DIRECTOR (/ 1 

Office of Budget and Program Planning 

Date: « -7 - 27 ....,! 
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HOUSE BilL NO. 77 

INTRODUCED BJ BARB!TT, LOBl, SCULLl, VIICEIT, 

BY REQUEST OF TBE !D!INISTB~TIVE CCDE CO!!lSSIOB 

l BILL FOR AI ACT ENTITLED: "AI ACT POR TB! GENERAL 

REVISION OF THE LliS RELATIRG TO AD~IRISTRATIVE PROCEDURE; 

A!INOIRG SECTIONS 82-4201 TBRCUGH 82-4208, 82-4212, 82-4213, 

82-4215, 82-4216, 82-4217, 82-4220 THRCUGH 82-4223, 82-4221 

THROUGH 82-4229, A!D 82A-107, R.C.B. 1941. 8 

BE IT ENACTED Bl THE LEGISLITORE OP TB! STATE OF !OITII!: 

Section 1. section 82-4201, B.C.!. 1947, is a•ended to 

read as follows: 

"82-4201. Short title. This &84 ~ j~ee~iees 82 4201 

!hrough 82-42251 shall be knovn and aay be cited as the 

"!ontana Ad•inistrative Procedure lct~.n 

Section 2. Section 82-4202, B.c.". 1947, is aaended to 

read as follovs: 

"82-4202. Definitions. For purposes of this a&4 l!ll!.£ 

the_following definitions ap£1!: 

(1! "Agency" aeans any l;tea£11, il&£eall, --*~ 

A----~---• --·~~-~~- defined in .!~ as gcrg•v•cuur Qac•~ •··~ 

~27£ of the state qovernaent 

except that the 

provisions of this ~ part ~ g2 not apply to the 

SECOND R E A D I N G 
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following: 

(aJ ~ae 1a~isla•a£e aad aay IIEaash, ae••i•tee e£ 

~se£ tlie£eeft 

~ the jadisial h£a&shes aad aay eeaaittee e£ effiee£ 

there eft 

ee•e£ed lly tais aet shall aet he e•e•ft llaeaa~e the ~e•e£ee£ 

has heee eesi!aatei as a •••lie£ •ae£eeff 

fd) tile state ailita£y es~allliehaeat aad a!e&eiee 

.......i...fl..lo..___ _ _.:____;t_]___ _ _.;~ ..... ___,.,. ..... _______ A __ .-.. -~------ __ .__ ___ _]._...,."""-• .t1.-

~1.!1 the state board of pardons, except that &a44 

~ board shall be subject to the require•ents of seetiea i 

f82-420~ and ~82-4205~ ef this ast ana its rules shall be 

published in the !ontana adainistrative code and register; 

~lhl the supervision and ad•inistration of any 

institution with 

regard to the adaieeiea, £elease, institutional super~ision, 

custody, control, care~ or treataent of iaeatee, YOUTBa_Q! 

prisoners e£ patiea~e; 

-ffr19. the aol•iaietratiea --&Q& •aaa~e•eat &f 

the board of _ r'!l!l&nts and the 

~!!,!_J!ni Ve!§ill_syste~ 

~~JQl tbe financing, construction£ ana •aintenance of 

public 11orts. 
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(21 "Rule" aeans each agency regulation, standard~ or 

stateaent of general applicability that iafleaents, 

interprets, or prescribes laM or policy or describes the 

organization, procedures, or practice requireaents of an 

agency. substaptive rules 1re eitb~~-legislative ru!~~~ 

which if adopted in accordance vith__!h!§~t and undeE 

expressly delegated authority bave the force of lav and when 

not so adopted are ioyalid, or adjective or inteiRretiJe 

rules, vbicb aay be adopted in accordance vitb this P!rt and 

under _express or iaplied autboriiJ_ to codify ap 

interpretation of g statute although such interpretation 

lacts t~ force of la!£ !be tera includes the aaend•ent or 

repeal of a prior rul~ but does not include: 

(a) stateaents concerning only the internal •anageaent 

of an agency and not affecting private rights or procedures 

available to the public; 

(b) declaratory rulings issued pursuant to ~~-+8 

f82-4218~ ef -his as~; 

(et ill tEa a!&Bef aeBeEaRda r 

~j£1 rules relating to the use of public works, 

facilities, streets~ and highvay&r when the substance of 

such rules is indicated to the public by aeans of signs cr 

signals; 

~JSL seasonal rules adopted annually relating to 

hunting, fishing~ and trapping when there is a statutory 
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reguireaent for the publication of such rule&r and rules 

adopted annually relating to the seasonal recreational use 

of lands and waters owned or controlled by the state when 

the substance of such rules is indicated to the public by 

aeans of signs or signals; 

-#-}-j£.1.. rules 

elassifiea&ieee eE ealaE! Eaa.ee feE B99B&f eafl&fe&el 

iaple•enting the ~~e personnel classificatio~n. the 

state wage and salary plan, or the state vide budgeting a~ 

accounting systeal 

~J!l anifora rules adopted pursuaat to interstate 

coapact, except that such rules shall be filed in accordance 

with eee~iea 1Q {8~ q11Q] et ~~is ae- ~1-42Q5 and shall be 

published in the Rontana adainistrative code aai ee,ietaE. 

(3) "Contested case" Beans any proceeding before an 

agency in which a deteraination of legal rights, duties~ or 

privileges of a party is required by law to be &ade after an 

opportunity for hearing. The ter• includesT but is not 

restricted toT rate Baking, price fixing~ and licensing. 

(4) "License" includes the whole or part of any agency 

perait, certificate, affroval, registration, charter~ or 

other fora of peraission required by lawT but does not 

include a license required solely fer revenue purposes. 

(5) "LicensingR includes any agency process resfecting 

the grant, denial, renewal, revocation, suspension, 
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annulaent, vithdraval, liaitationL 1£~nsfer, or aaendaent of 

a license. 

(6) RParty" aeans any person or agency naaed cr 

ad•itted as a partyy or properly seeking and entitled as of 

right to be admitted as a party; but nothing herein shall be 

construed to prevent an agency fro• adaitting any person or 

agency as a party for liaited purposes. 

{7) "Person" •eans any individual, partnership, 

corporation, association, governaental subdi Yision.& or 

public organization of any character otber than an agency.• 

section 3. section 82-4203, a.c.a. 1941, is aaended to 

read as follows: 

"82-Q203. Rules describing agency organization and 

procedures public inspection of rules -- aodel rules. 

{11 In addition to other rule-aaking requireaents iaposed 

by lav, each agency shall: 

{a) ~ ~~1 as a rule a description of its 

organization, stating the general course and aetbcd of its 

operations and the aethods whereby the public aay obtain 

inforaation or aake sub•issions or requests. The notice and 

hearing require•ents contained in ses,iea 82-4204 do not 

apply to adoption of a rule relating to a description of its 

organization. 

(b) ~ !&Q£1 rules cf practice, not inconsistent 

vith statutory proyisions, setting fcrtb the nature and 
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requireaents of all formal and inforaal procedures 

a•ailable, includinq a description of all foras and 

instructions used by the aqencyy~ 

(c) ~ ~ available for public inspection all 

rules and all other written stateaents of pclicy or 

interpretations formulated. adopted~ or used by the agency 

in the discharge of its functionsT~ 

(d) ~ ~£2A request of any perscn or agency, proYide 

a copy of any rule. Unless otherwise proYided by statute. an 

agency •ay require the pay•ent of the cost of proYiding such 

copies. 

(2) No agency rule shall ~e 1! valid or effective 

against any person or party whose rights have been 

substantially prejudiced by an agency's failure to co•ply 

vith the public inspection requireaent herein. 

131 -4& 

I'Eaetieaille afte£ tae passe~e ef this aet, a •odel fora for 

a rule describing tbe organization of agencies and •odel 

rules of practice for agencies to use as a guide in 

fulfilling the reqnireaents of eeetiea 82-Q203 (1). The 

attorney general shall add to, a•endL or revise the aodel 

rules froa tiae to tiae as he eilall oleea considers necessary 

for the proper guidance of agencies. Tbe aodel rule&y and 

additions, amendaentsL or revisions tbereto7 shall be 

appropriate for the use of as aany agencies as is 
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practicable and shall be filed with the secretary of state 

and provided to any agency upon request. The adcption by an 

agency of all or part of the aodel rules ~~ ~2~§ not 

reli~we the agency froa following the role-aaking procedures 

required by this ~ ~.· 

Section 4. Section 82-4203.1, B.C.!. 1947, is aaended 

to read as follows: 

"82-4203.1. Legislative review of roles. [1) 4H 

sesee•aey ef •-at\a shall, ea t~ae iat\e tee le9ialataaa 

aaeYeees ia £89&111£ S8&&iea ia 1974 1 t£aasait t~e ae4~ 

sape~eeiai e& &epealei ealeao 

(-t lhe seeea•••Y al •••~• shall, aa the iate ~•• 

lelfislat\a£8 eeru•eaes ia ease E&lfllla& eeaaiaa af1!e!f 1 97'1 1 . 

••••eait te hath the seaate aai haese ef lf&peaeea•atiees aae 

lleataaa 

the eaaeeaia9 ef the peeeiaae ae9ela£ ses&iaa. 

~ The legislature aay, by joint resolution, repeal 

any rule in the !ontana adainistrative code. If a rule is 

repealed, the legislature shall, in the joint rescluticn, 

state its objections to the repealed rule. If an agency 

adopts a new rule to replace the repealed rule, the agency 

shall adopt the new rule in accordance vith the objections 
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stated by the legislature in the joint resolution. If the 

legislature does not repeal a rule filed with it before the 

adjournaent of that regular session, the rule reaains valid. 

~111 the legislature aaJ also, by joint resolution, 

direct a change to be aade ia any rule in the !ontana 

adainistrative code or direct the adoption of an additional 

rule. If a change in any rule or the adopticn cf an 

adaitional rule is directed to be aade, the legislature 

shall, in the joint resolution, state the nature cf the 

change or the additional rule tc be aade~ and its reasons 

therefor. !he agency shall, in the aanner provided in the 

!oatana ldainistratiwe Procedure let, adcft a nev rule in 

accordance with the legislative direction. 

~lll Boles •ade by agencie&y and changes ia rules 

directed by the legislature7 under subsection ~Jll of this 

section, shall confora and be FUrsuant to statutory 

aothori ty .• 

Section 5. Section 82-q203.2, R.C.!. 1941, is aaended 

to read as follows: 

•82-4203.2. Adainistrative code coJPaittee 

appoint•ent and tera of ae•bers officers. !he 

adainistrative code co•aittee consists of four ~ meabers 

of the senate and four ~ ae•bers of the bcuse of 

representatives appointed before the ei•.,iat• 60th 

legislative day of the regular session in the saae manner as 
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standing comaittees of the ~espective houses are appointed. 

A vacancy on the coaaittee occurring vhen the legislature is 

~ot in session shall te filled by the selection of a aeaber 

of the legislatare by the reaaining aeabers of the 

coaaittee. Jo aore than tvo ~ of the appointees of each 

bouse aay be aeabers of the saae political party. ! aeaber 

of the conaittee shall serve until his tera of office as a 

legislator ends or until the end of the sia•ieth ~ 

legislative day of the session of the biennioa following his 

appointeent or until his successor is appointed, whichever 

occurs first. !he coaaittee shall elect one ~ of its 

aeabers as cbairaan and such other officers as it 4e<N& 

copsider~ necessary." 

Seetiea ~. &ea•iea 8~ q2QJ,j 1 iw€wlo 19q7, iE ~aea~e6 

~q~g~,j. leetia~s. fhe eeaaittee shall aeet as 

afteR as-., he aeeea&aEJt ieeia~ aa6 setveea le~ialative 

aeaeieas. Eeaaittee aeaheea aaall he Eeiahae&e6 feea the 

ass aesessaEy ea~ 

aeetia~e, 

i9 ij9_ aaj_ ~ c~~ a-M-~ 

eeapeaaatiea as peevi4e& ty law feE--4&\~ etaadia9 

eeaai\tees,A 

Section 6. section 92-4203.4, R.c.~. 1947, is a•ended 
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to ~ead as follows: 

"82-4203.4. ~ppointaeot of ewployees and consultants. 

The adainistrative code co•aittee aay appeiat retain 

whatever eaployees, consultants, or counsel A§ are necessary 

to carry out the p~cvisions of this aet part apd to advi§§ 

the pqblisher ~~lation to the teit apd legal authoritY of 

the Baterial published in the regist~~ or the code, within 

the liaitations of legislative appropriations." 

Section 7. Section 82-4203.5, B.c.!. 1947, is aaended 

to ~ead as follows: 

"82-4203.5. Powers of the coaaittee. (1) The coaaittee 

shall ~eviev all proposed rules Ieia&Eei ta i' aaie• sae•iaa 

&a q~g- filed Pith !hi ai•iaistEati¥e ~ ••••ieaiaaer 
SBCBBTlBI OF STlT! and aay: 

(a) prepare written ~ecoaaendations for the adcption, 

aBendaentA or rejection of a role aDd snbBit those 

recoaaendations to the departaent proposing the rule vben a 

rule-aaking bearing vill not be held in accordance vith the 

provisions of seetiaa 82-4204; 

(b) prepare recoa•endations for the adoption, 

aeendaentL or rejection of a rule and suhait oral or written 

testiaony at a rule-•aking hearing; or 

(C) •e,ae&t ~qire that a rule-aaking heariDg be held 

in accordance vith the provision of seatiea 92-4204. 

(2) The coaaittee sball prepare a report to the 
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legislature at least once each biennium and aay recoaaend 

aaeodaents to the !ontaoa ldaioistratiYe Procedure let or 

the repeal, aaendaent~ or adoption of a rule as proTided in 

see~iea 82-11203.1." 

&eet;iea 9, 9he~e is a aew ioGwAo see\iea, ta he 

~iaiais•eati•e esia eaaaissiaaeE appeiataea\y 

ia\ies, aai agt;loesii!J'o (11 9Jtese is saea'l!ei ehllia t:loe 

affiee af seeEe\aEJ ef st;at:e \loa effise af aiaiais\Eat:i•e 

aeie eaaaiaeiaaeeo 

121 •he aiaiaisteati•• eaie eeaaiseiaaea eaal~ Jta 

peliey ef 'l!loe seeaa\aEf sf st:a•e• 

(dJ 9ke aiaiaist:Eati•e eeia eaaaissiaaea BiJ' peaa&Ei~a 

a feEaat, style, eai •~~aa~eeea\ fee Eales wloialo aae filai 

piiEeaaa\ \a \hie pa~\ aai aay ~efese \e aseep\ t:~e filia~ af 

aeaaissiaa shall keep aai aaia\aia a PeEaaaea\ ee•is~ 

all Eales filei (iaslaiia~ sapsEaeiei aai Eapealaa ~alee) 

wJtiah shall loa epea \e p~hlia iaapestiaa aai ahall pEe•iie 

sepias sf aey eale apaa ea~aee\ af aay •••sea e~-a~~ 

seie eeaaiseieee£ aay Ee~ui~e the paf•••• sf the seet el 

¥~iaia~ eaeh-&ap4€6~ 
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leas\ ease a aeat:h &E as iiEestei hy the eiaiaiet:Ea\ive aeie 
----: ......... _ .;__ :!II_ --1..1_,;__..,*--"._ _______ ,.'l_]._...a.....l____ __ _____..,_~ ... .......__.__ .......... 

---:a::cc;eo. -·· r• - --~~---------...--......-- ---..,.----~---

8~ ~~~Qi(i) ••••• 

eaeh aaahe~ ef \los ls~islat:aee E&~aes\ia~ the saaew He 

shall ee&i \he ee~ist:e~ \a aay eth&E peesea aha pays a 

-··"'---.:-&..C-- 4!-- ..... 1..1-L L- _...__,_, ~-.1:- -"- -..-•--'!_...._..,_.,,;_..._.-_ _..,_,;,..,....__.._J...-
DGWU zzro; U & WWWUW - GUW¥- &&W -W ----•-vwu---~-~ 

aiaiaistea\ive sale eeaait:teeo 

(i) 9he aiaiais•eative eeae aeaaissieaee aay aJtae~e 

a~eaeies a filia~ fee fee aa'l!eeial t:a he pahlishei ia the 

aeie ee estisteE hasai ea ae eatiaatea eeet at peiatia,, 

vJtiah he shell fia ia aeessl\atiea wi~h t:he aiaiaieteative 

Section 8. Sectiou 82-112011, R.C.!. 19117, is aaended to 

read as fellows: 

"82-112011. ldoption~ aaendaent~ or repeal of rules 

eaergency rules. (1) Prior to the adoption, aaendaent~ or 

repeal of any rule, the agency shall: 

(a} ~ qiye written notice of its intended action. 

The notice shall include a stateaeot of either tbe teras or 

substance of the intended action or a descrirtion of tbe 
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subjects and issues involved, ~Q~~le for the intend~£ 

action, and the tiae when, place vhere, an~ aanner in which 

interested persons may present their views thereon. 'I he 

notice shall be filed uith the &<!6F81!B£f et st~ 

iM-a~~i•e eeh e~~H~ ~1!l __ QL_lli!l for 

publication in the Montana administrative register as 

provided in see1!iea 82-11206 (2) and aailed to persons vho 

have made tiaely reguests to the agency for advance notice 

of its rule-aaking proceedings. The notice shall be 

published and aailed at least tveai!y (lQ) 1Q days in advance 

of the agency's intended action. If any statute &IHr.Y. 

pFe¥iie provides for a different aethod of publication, the 

affected agencr shall coaply with the statute in addition to 

the reguireaents contained herein. Boweyer, in no case ~ 

~ the notice period be less than 

aore than 6 aonths. 

heaty liiOJ 19 days .QI 

(b) ~ afford interested persons ~!l~§i_20ju§.!. 

QQti£~_Q!__L_.l!!iliing~ 28 days to subait 

data, vievs£ or arguaents, orally er in writing. In the case 

of substantive rules, OFpcrtunity for oral hearing shall be 

granted if requested by either tea pe~ eeat i10tt or 

tveaty five ~25t of the persons who vill be directly 

affected by the proposed rule, by a governaental sutdivision 

or agencyL or by an association having not less than 

~~ve-i25~ aembers who will be directly affected. An 
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ieteEeetea pe£seR aay file a VEiti!eR Ee~ues1! with the a~&RSY 

~-Y.I 

continue a hearing dat!l fer~. Contested case procedures 

need not be followed in hearings held pursuant to this 

section. ~ 1! a hearing is otherwise required by 

statute, nothing herein shall he eeeeea te alteE alters that 

requirement. the agency shall consider fully written and 

oral submissions respecting the proposed rule. Upon adoption 

of a rule, an agency, if Ee!&es~~ae se ~f aa ·~te£ested 

~ee eitae£ fFi&E te aiepi!iea e£ uithis thiE~f (3Q~ 

1!ae£eafteF1 shall issue a concise statement of the principal 

reasons for and against its adoption, incorporating therein 

its reasons for cYerruling the considerations urged against 

its adoption. 

fej RefeE eash Eels pFepesee te he aaepta4 1 fellevia! 

sea,liaaee with paEa!J:npl!e lal aaa (II) 1 te the 

(2) If an agency finds that an iaainent peril to the 

public health, safety£ or welfare requires adoption of a 

rule upon fever than tveety (20t days• notice and states in 

writing its reasons for that finding, it aay proceed, 

without prier notice or hearing or upon any abbreviated 

notice and bearing that it finds practicable, to adopt an 

eaergency rule. The rule may be effective for a period not 

longer than eae h~a4£ei asi ••e•'J--t120t days, but thE 
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adoption of an identical rule under subsections (1) (a) and 

(1) (b) of this section is net Jrrecluded. The sufficiency of 

the reasons for a finding of iaainent Jreril tc the pnblic 

health, safety£ or 11elfare shall he !! subject to judicial 

reYiew. 

(3) No rule aiap,ai •f*eE the effeetiYe &ate ef th~s 

aet sha~ is valid unless adopted in sutstantial 

coapliance with subsections (1) .-4 2I (2) of this section 

liD iiTBII 6 !ONTBS OP THE PUBLISBliG Of IOTIC! TB!BEQP. 

(II) ll.n agency aay use inforaal conferences ana 

consultations as a aeans of obtaining the viewpoints and 

advice of interested persons with respect to conteaplated 

rule aaking. An agency aay also appoint coaaittees of 

experts or interested persons or representatives of the 

general public to advise it with respect to any conteaJrlatea 

rule •aking. The powers of the coa•ittees shall be advisory 

only. Notbing herein shall relieve the agencr froa following 

rule-•aking procedures required bJ this .e1 ~· 

(5) Rules ~ ~I not unnecessarily repeat statutory 

language. Whenever it is necessarr to refer to statutory 

language in order to conver the meaning of a rule 

interpreting the language, the reference shall clearly 

indicate that portion of the language vbicb is statutory and 

the portion which is a•plification of the language. Each 

rule shall include a citation of authority pursuant to which 
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it, or any part thereof, is adopted. 

(6) Each agency shall at least annually reviEw its 

rules to deteraine if any nev rule should he adopted cr any 

existing rule should be aodified or repealed." 

Section 9. There is a new B.c.e. section to be 

codified within the ~ontana Ad•inistrative Procedure let, 

tbat reads as follows: 

AnthoritJ for rules. (1) BxceFt as provided in 82-11203, 

nothing in this part confers autboritJ upon or augaents the 

authoritJ of any state agency to adopt, adainister, or 

enforce any rule. To be effective, each substantive rule 

adopted •ust be within the scope of authoritJ conferred and 

in accordance vith standards prescribed by other provisions 

of law. 

(2) Whenever by the exfress or ieplied teras of anr 

statute a state agency has authority to adopt rules to 

iaple•ent, interpret, aake SJ?ecific, or otherwise carry out 

the provisions of tbe statute, no rule adopted is valid or 

effective unless consistent and not in conflict with the 

statute and reasonably necessary to effectuate the purpose 

of the statute. 

section 10. Section 82-11205, B.C.B. 1947, is a•ended 

to read as follows: 

"82-4205. filing of rules -- effective date of rules. 

~~E eef8E8 \he ~Q'h aay tel.eviR!~&-efte&tiYe iate 
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ef tltie aet, easlt a~efi6¥ eaall file vitlt tlte seesetary E4 

effeeto ley rale est es file~ sltall Its iseBei te have lteea 

a~re~ate& ~f tee a~easr as& shall ~e vsii aai sf as effest. 

~ 

~l!ll_Ql__ll!!! a 

eert:iofied copy of each rule adopted by it saase~eeat te the 

effeetive iate at tltis a&l. Eacb rule shall beco•e effective 

tea 111l) ~ after publication in tile l!ontana 

adainistrative reqister sE eeole as prcvided in seet;iea e 

fa*J1l ;~if a later date is required by statute or 

specified in the rule, the later date shall be the effective 

date-...,l 

~111 8altjeet; subject tc applicable constitutional or 

statntorj provisions, an e•ergency rule shall teco•e 

effective i••ediately upon filing with the eeeretoaEf sf 

~ ai•ieisteative eeie ee!aiesie!eE Si£RE!ARl_Q!_li!!I~ 

or at a stated date less tea8 tee--f4~~ &aye following 

publication in the "ontana administrative e8ie 8£ registery 

if the agency finds that this effective date is necessary 

because of iaainent peril to the public health, safety£ or 

welfare. The agency's findinq and a brief stateaent of 

reasons therefor shall be filed with tbe rule. the agency 
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shall take appropriate •easnres to make eaergency rules 

known to every person who aay be affected by thea. 

lil !~e sesEetary 8f st<ate ••r pEessEilte a feE•••• 

s•Jl8 aai a£EaB!eaeet; fa£ Eales whish a£e filei pa£eaaet te 

(iaeladie~ sepe£seied as& Eepealed £ales! 1 vhieh shall ae 

~pea te pahlie iaepeet<ise, ae& seall p£sviie eepies e• aay 

£ale epee £e~aest sf aey peFsee 8£ a9eaayo 9aless etheEwiee 

pafaeae ef the east ef fFBYiiiB! sash espies. 

lll__!~E SECRETlRJ OP ST1TE__A!1 PRESCRIBE 1 POR!ll£ 

STILE, lBD lRBlJGE!B!T FOB ROLlS iBICB ABE PILED POBSUlBT TO 

THIS R!!! IRD I!AY BEfUSE TO ACCEPT THE FILIMG _ _Q!__!!I~ 

TB!T IS NOT IB CO!PLIAWCE THER!WITB. HE SBALL_!!E!_!!! 

!!llWTliN A PER!IRBHT BEGIS!ER OF ALL BO!ES FitED (IHCLUDIIQ 

SUPERSEDED ARD RUUI..!Hl ROLES), II RICH S H!lJ._ll_Q!M_I£ 

PUBLIC IJSPECTIOB, AN~RlLl PROVIDE COPIE2_2l_!!!_~_Q!Q! 

REQUEST OF ANY PERSON OR AGERCJ, OJLESS C1BEBWISE __ ~~j! 

BY STATUTE, THE SECRETARY OF S~lTE !!A! B!QYI!.l!_!~F PAI!ERT 

OF THE COST OF PBOVIDlRG SUC8 CCPIE~ 

Section 11. Section 82-11206, R.C·"· 19117, is a•ended 

to read as follows: 

•82-~206. Puhlic~tion and distribution of rules and 
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notices. (1) 'rbe ilitittit£at:!H::=titi 

eeaaieeleH:f SECRETABI OF STAT! shally- as sees as ie 

ppaetiea~le a~t.eP t.~e effeeti•e iate ef this aet, CO!pile, 

index£ arrange, rearrange, correct errors g!_jnconsis~nci§§ 

without cbanginq the peaging, intent. gx effec!_of any~£ 

and publish all rules filed pursuant to this ~ E!~! in a 

publication which shall be known as tbe 

alaiaist.PatiYe eele adainistrative rules cf !cnta~! (herein 

referred to as the code). ~he eeee shall -e pPiate• eE 

ethepviee laplieatee, ia leeseleaf fepa, Tbe seesetaEJ ef 

~ alaiaiet.satiye eaie !&!aissiaae£ SICRitlit ~QP STAt! 

shall suppleaent, revise, and publish the code, cr any part 

thereof, as often as be 4eeae coysiders necessary. !!--!!! 

include such editorial notes, crg§§_referencet. and other 

aatter as be and the adpinistrative code copait!§e conside! 

desirable or advantaq£Q~-~e shall publish SDEPleaent§_!9 

the code at such tiaes and in such fora as __ ~e consider§ 

appropriate, 

(2) The aeeretaPy at state ae•tti&tret!ve aeie 

g~L.QF STIT! sball each aonth flL_!U__!!Q~ 

fr~g!!§!!.___i!!.!.erval§ coapile and publish the ~cntana 

adainistrati~e register (herein referred to as tbe 

register). The register shall contain he Iii) thr§.!! 

sections, a rules section£ ~ a notice section£ and ay 

;interpr~jti~tio.!!• 
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(a) The rules section of the register shall contain 

all rules filed whh the aeesetapy at state since tbe 

coapilation and publication of the preceding issue of tbe 

register, aai ia the ease a~ the fi~t ~y- siaae the 

effeati•e iate e£ this est, easept that aathia~ hereia shall 

£&§eise that sales tile& papsaaat ta eeatiae 5 f1) [8- •aoi 
(11 ] he pehlishee ia the re~istes. 1'his seetiea at the 

re~iete£ shall ~e priRt.el as eepliaatee ia the saae style as 

t~e eele aai shall -. eet ap sa as ta peeait ehaa~es ta he 

eeataiaia~ sapePseiei aatePial aal ta pesait ai4itiaae •• 

the aele together with tbe £Oncise stateaant sf ;easonc 

required gnder 82-420•111~1· 

(b) The notice section of tbe register shall comtain 

all rnle-aaking notices filed vith the 

adaiaistrati•e eeee ~issieaer SB~!~!!!!_Q!_STI7] pursuant 

to seetiea - [82-q204l ef this aet since the cc•~ilatiou and 

publication of the preceding register, aai ia the ease e£ 

the fiEet issae at the Pe!isteEr siasa the effeativf eate ef 

&II&& aaaaep as te aa~e i* easily iistia~eieha~le fpea the 

£ales seetiea ef ~he E&~is,es aai sa that eepaEate eepias e£ 

the aetiee eae•iea aaa he pFBYiiei -e aay peseea ape• 

PB!&es~ te tee seeseta£y af state. lhe seera•apy ef state 

~•eat ef the eest--e~e.44ia~ seeh 
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~-
Jn_I.h~_i!lter:e~tatiQJ!_section of the registyJJ!i!l.! 

~ntain all _oeinions of the attorn~! gene~~~l 

decla ra to£!_ rulings of agencies issued sinct the Pl!tl:i.cru.2!! 

of the preceding register. 

-tatJID.. Each issue of the register shall contai-n a •i•le 

the 

issue nuaber and date of the register7 and a table of 

contents. Each page of the register shall contain the issue 

nuaber and date of the register of which it is a part. The 

seeea~••J et sta\e ataiais~ga\i•a eaie ~!l!i!Bif 

SECRI!TlRI OP STliE aay include ~ ~ the register 

ias\P9&,iaas ap inforaation to help the user in eeEPea•ly 

aa~i&! iseeptiaes aw AeletieB& iB \he aaie aai \e -eep the 

relating the register to the llo~:~taua 

!dainist~!!i~~· 

(3) The &eei!4\aey ef a~ainis•et\i•e eai! 

eeaaissieae£ ~!!~TATE, with the consent of the 

adopting agency, way oait fro• tbe code or register any rule 

the publication of ~hich ~culd be undulJ cuabersoae, 

expensive~ or otherwise inexpedient, if the rule ioa p:datoei 

- i•plisa•aa fe£a is ~!I incorEora!~~~!e~ence_! 

aodel code, fegeral age~ rule, or ,like _£9R.!ic!!i£B aade 

available on application to the agencyy and if the code or 

register contains a notice stating the £~tiom_!nd general 
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subject aatter of the oaitted rule and stating bow a cc~y 

aay be obtained. 

(4) 1he code shall be arranged, indexed~ and printed 

or duplicated in such aanner as to perait separate 

publication of portions thereof relating to individual 

agencies. An agency aay wake arrangeaents with the ses£eta£Y 

ef sta~e aaaiaietea*i•e eaae eeaaissiea~ llillll.!U_Q!2l!I! 

for the printing of as aany copies of such separate 

publications as it way reguire. The cost of any such 

separate publications shall be paid by the agency. 

(5) 'fhe eeeee•aPJ ef ••a\e aitiljB~il~i•e eeit 

eaaais§~ SECRETlBI OF STATE shall distribute copies of 

the code7 and suppleaent~ revisions thereto aai •Joe 

l!&!istep without charge to the following: 

1!L A*toel!eey attorpey general, one ~~ copy; 

jQL ~ ~ of each court of record of tbis state, 

one +t+ copy; 

J£1 ~ clerk of United States district court for 

the district of ~cntana, one ~t copy; 

JSl 61&£4 clerk of Onited States ccurt of appeals for 

the ninth circuit, one ~ copy; 

.1M ~ ~ county clerk cf tbis state, tor use of 

county officials and the public, one ~~ copy~ ~ich •al 

be aaintained in a public li~rary in the county seat or in 

the county officesi 
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1!l ~~ ~ law library. one ~ copy; 

jgl ~ ~ historical society, one ~ copy; 

.!!!1 ~~~ ~cb unit of tbe eaive~sily ef leataaa 

!ontana uniwersity sJste~. one ~~ copy; 

1!1 ~ !!% library of the uniYersity of "ontana. one 

~ copy; 

ill 

ill loii!E8£f 

legislatiYe council. three ~t copies; 

librarJ of congress, one ~t copy; 

J!l state librgry, one copy, itate law li~£a£y1 fee 

saeh eaehaa,es as it ••T estahliea with li~saeies ef ethe~ 

states, aet te easee• fifty (iG) eep~eat 

La• li~~-~~ ef tee eaiweeaity ef leetaRar fee s1eh 

eaehaa,ee •• it ••J es•a~lish v~ iastitstieaa af ai~••~ 

eleeatias ia ethe~ states, aet te eaeeel fifty (50) eepiea. 

ill The aee£eta~y ef state ~!!!l!!!li!! !!i! 

!l!.Ui!BH!!H S!CB!TlRl ~F STlTF, clerk of each court of 

record in the state, clerk of each county in the state~ and 

the librarians for the state law library and the uniYersity 

of "ontana law library shall •aintain a co•plete, current 

set of the code, includinq ~£E!!~~Ei§_Q! rewisione thereto 

~elli&teE. Such 

persons shall also maintain a file ef Esle ••~i•~ aetiees 

pa~lisheli ia the register i~~§__£9blisb~ during the 

preceding tve (2)- years. ne ees~e41a~y af ~ 

alleiBietr&-H .. .!! eeli!_!!en}§!!i&!!M SE~RETlR!_Q! __ g!I! shall 
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also •aintain a per•anent 

set of !hL..Iill§!!!Q! • 

~111. 'lhe see~eta~y ef state aol•iBi&~iwe ~e4e 

----~------=.:.-=~ ~!ll__Q,L2!!ll shall aake copies of and 

subscriptions to the codey and suppleaents or revisicas 

thereto and the register available to any perscn at prices 

fixed to coYer publication and •ailing ccsts. 

~ill The see£eta~y ef state !!!i!il~1i!& se•a 

SICBITlll_Qf STITI shall deteraine the cost of 

supplying copies of the codey and sappleaents ox reYisions 

thereto and the register, Such cost shall be the approziaate 

cost of printing or duplicating and •ailing. HcveYer. a 

nnifora price per page or group of pages aay be established 

without regard to differences in cost of printing different 

parts of the codey and sgppleaents or reYisions thereto and 

the register, 

12l__IRE SECRETARY Of S!l!E Sli!l1 IUBLISH ~lk_!QI~~ 

RULES, ANt IMTERPBETATIOJS FILED WITH HI!, AT IE!~_QI£!__! 

"OIITH OR AS DIRECTEt BY THE ll CUIIISTRlTifE CCDF CCIIIIU'f!E.& 

IN A PUBLIClTION ClLLED THE !OJTA!!__!D"I!!§!!!!!!~--£Q~~ 

REGISTER. HE SHILL SEND THE BE§~!!_!l!!QQ!_fD)!GE TC EACH 

PERSON LISTED IB 82-4206(51__!~-IQ__!!f§__!EII!!B OF TH! 

LEGISLATURE BEQUESI1BG TRE Sl!E, HI SHlLL S!!R_l!]_!~§!~ 

IQ_ lliJ CTRll_ PBRSOII iBO PAYS A SUBSCRIPTIOJ FEE 1181£[_!1 

~tllL1_FIX __ l!_~~1!!I!Q!_~!1~--1fi__!]~IJ~!!!I1!!--fQ~ 
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COB~ ITT!!, 

~f SECRETARJ OF ~IJT! S~1L DEPOSIT ~!!1~ 

COLLECTS IN TH! GENERAL FUND, 

f11] THE SEC~ETARY Of ST!I!__a~!i§!__!Q!!~~_j 

FILING FEE FOR ALL !ATEBilL TO ~~-~!!I~!!_l~! CCC! Q! 

REGISTER BASED OJ AI !STIBATED COSI_QF PRIITIIG, I»!~_§! 

SHALL FIX II COISULTATIOI WI!H TBf__!R!IBISTBliiYf CODE 

CO!!ITTE!, 

Section 12. Section 82-4207, a.c.e. 1947. is aaended 

to read as follows: 

ws2-4207. Petition for adoption of rules. An 

interested person or. when the legislature is not in 

session, a aeaber of the legislature on behalf of an 

interested person aay petition an agency requesting the 

proaulgaticn, aaendaent& 

shall prescri~e by rule 

procedu~e for their 

or repeal of a rule. Each agency 

the fer• for fetitions and the 

su~aissicn. consideration4 and 

disposition. iitbin sixty (60T days after subaission of a 

petition, the agency either shall deny the petition in 

writing (stating its reasons for the denial) or sball 

initiate rule-aating proceedings in accordance with seetieR 

82-420~." 

Section 13, Section 82-4208. R.C.B. 1947. is aaended 
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to read as fellows: 

"82-q2oB. Judicial notice of rules. !he courts shall 

take judicial notice of any rule filed and published under 

the previsions of this ~ £ai!•" 

section 14. Section 82-4212. R.C.B. 1947. is aaended 

to read as follows: 

"82-4212. Exa•ination of evidence hy agency 

proposed orders. lhen in a contested case a aajority of the 

officials of the agency who are to render the final decision 

have not beard the case or read the record, the decision, if 

adverse to a party to the proceedinq other than the agency 

itself, ~ ~ not be aade until a proposal for decision 

is served upon the parties and an opportunity is afforded to 

each party adversely affected to file eiceptions and present 

briefs and oral argu•ent to the officials who are to render 

the decision, The proposal for decision shall contain a 

stateaent of the reasons therefor and of each issue of fact 

or law necessary to the proposed decision. prepared by the 

person who conducted the hearing &£ &Be vha has •••i kae 

~ unle2s be becoaes gnavailatle to the agency. If the 

person who conducted the hearing becoees unavaila~le to tb! 

agenc~~proposed findings of fact aay he PI!P~ed by a 

~n vho bas read the record _onl~ if the deeeanor of 

witnesses is considered i••aterial~ all parti!§• ~be 

parties •ay waive coaFliance with this section by written 
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stipulation.• 

Section 15. Section 82-11213, R.C.!I. 1947, is aaended 

to read as follows: 

"82-4213. Final orders - notification. (1) A final 

decision or order 

shall be in writing 

adverse to a party in a contested case 

or stated in the record. A final 

decision shall inclade findings of fact and conclusions of 

law, separately stated. Findings of fact, if set forth in 

statutory language, shall be accospanied by a concise and 

ezplicit statesent of the underlying facts supporting the 

findings. If, in accordance with agency rules, a party 

subsitted proposed findings of fact, the decision shall 

include a ruling upon each proposed finding. Parties shall 

be notified either personally or by sail of any decision or 

order. Upon request, a copy of the decision or order shall 

be delivered or sailed forth•ith to each party and to his 

attorney of record. !!£h conclus1£D__Qf__lai__!hall be 

~grted br autho;ity or by t reasoned opinign£ 

(2) Each agency shall inde& and sake available for 

public inspection all final decisions and orders, including 

declaratory rulings under eestiea 18 [82-4218~iesve4 aLte£ 

the efLee,ive 4ate ef this ast. lo such agency decision or 

order e~all he i§ valid or effective against any person or 

party7 nor aay it be invoked by the agency for any fUrposey 

until it has been aade available for public inspection as 
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herein required. This provision is not apflicable in favor 

of anr person or party who has actual knowledge therecf cr 

when a state statute or federal statute or regulation 

prohibits fUblic disclosure of the contents of a decision or 

order." 

Section 16. Section 82-4215, B.C.!. 19,7, is aaended 

to read as follows: 

"82-4215. Licenses. (1» lhen the grant, denial, 

renewal, revocation, suspension, annulsent, vithdrawal, 

liaitationa TRlJSl'!B. or aaendsent of a license is required 

by law to be preceded by notice and opportunity for hearing, 

the provisions of tbis ... ~ concerning contested cases 

apply. 

(2) When a licensee has aade tiaely and sufficient 

application for the renewal of a license or a new license 

with reference to any activity of a continuing nature, the 

existing license does not expire until the afplication bas 

been finally deterained by the agency7 and, in case the 

application is denied or the teras cf the new license 

liaited, until the last day for seeking review of the agency 

order or a later date fixed by crder of the reviewing court. 

(3) No revocation, suspension, annolaent, withdravala 

or aeendsent of any license is lawful unless, prior to tbe 

institution of agencr proceedings, the agency gave notice by 

mail to the licensee of facts or conduct vbich warrant the 
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intended action7 and the licensee vas given an opportunity 

to shov coapliance with all lawful reqoireBents for the 

retention of the license. If the agency finds that public 

health. safety~ or welfare iaperatively requires eBergency 

action7 and incorporates a findiag to that effect in its 

order. suBaary suspension of a license Bay be ordered 

pending proceedings fer revocation or other action. These 

proceedings shall be proaptly instituted and deterBined.• 

section 17. section 82-4216. B.C.!. 1947. is aBended 

to read as follows: 

11 82-4216. 

vho 

Judicial review of coatested cases. 11) lDt 

has exhausted all adainistrative reBedies l person 

available within the agency and who is aggrieved by a final 

decision in a contested case is entitled to judicial review 

under this ~ ~· This section dces not liait utilisation 

of or the scope of judicial review available onder otber 

aeans of review. redress. relief. or trial de novo provided 

by statute. A preliaiaary. procedural. or interaediate 

agency action or ruling is iaaediately reyievable if review 

of the final agency aecision would not provide an adequate 

reaeay. 

~l A party who proceeds before au agency under the 

teras of a particular statute shall not be precluded fro• 

questioning tbe validity of that statute en judicial review. 

but sucb party aay not raise any otber question not raised 
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before the agency. unless it is shown to the satisfaction of 

tbe court that there vas good cause for failure to raise the 

question before the agency. 

(2) ~ Proceedings for review shall be instituted by 

filing a petition in district court within -bi£ty (30~ days 

after service of tbe final decision of the aqency7 or if a 

rehearing is requested. within tbi£ty 130~ days after the 

decision thereon. Except as otherwise provided by statute. 

tbe petition shall be filed in tbe district court for tbe 

county where the petitioner resides or bas his principal 

place of 

principal 

bnsiness7 or where the agency aaintains its 

office. copies of tbe petition shall be proaptly 

served upon the agency aDd all parties of record. 

JRl The petition shall include a concise stateaent of 

tbe facts upon wbich jurisdiction and venue are based. a 

stateaent of the Banner in vhicb the petitioner is 

aggrieved• and tbe ground or grounds specified in subsection 

J7l of this section upon which tbe petitioner contends be is 

entitled to relief. Tbe petition shall deaand the relief to 

wbich the petitioner believes be is entitled. and the deBand 

for relief Bay be in the alternative. 

13) Unless otberwise provided by statute. the filing 

of the petition shall not stay enforceBent of the agency's 

decision. The agency aay grant7 or the reviewing court aay 

order7 a stay upon teras which it ...._ considers proper. 
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(Q) Within 'aiElf (30~ days after the service of the 

petition7 or within further tiae allowed by the court, the 

agency shall transait to the reviewing court the original or 

a certified copy of the entire record of the proceeding 

under review. By stipulation of all parties to the review 

proceedings, the record aay be shortened. l party 

unreasonablr refusing to stipulate to liait the record aay 

be taied by the court for the additional costs. !he court 

aay require or perait subsequent corrections or additions to 

the record, 

(5) If, before the date set for bearing, apflication 

is aade to the court for leave to present additioaal 

evidencey and it is shown to the satisfaction of the court 

that the additional evidence is aaterial aad that there were 

good reasons for failure to present it in the proceeding 

before the agency, the court aay crder that the additioaal 

evidence be taken before tbe agency upon conditions 

deterained by the court. The ageacy way vodify its findings 

and decision by reason of the additional evidence and shall 

file that evidence and any vodifications, new findiags, or 

decisions with the reviewing court. 

(6) The review shall be conducted by the court without 

a jury and shall be confined to the record. In cases of 

alleged irregularities in procedure before the agency7 not 

shovn in the record, proof thereof way be taken in the 
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court. The court, upon request, shall bear oral arguaent and 

receive written brief2. 

(7) The court ~~a! net substitute its judg•ent 

for that of the agency as to the weight of tbe evidence on 

questions of fact, The court aay affirv the decision of tbe 

agency or reaand the case for farther proceedings, The court 

aay reYerse or aodify the decision if substantial rights of 

the appellant have been prejudiced because the 

adainistrative findings, inferences, conclusions~ or 

decisions are: 

(a) in Yiolaticn of constitutional 

proyisions; 

or statutory 

(b) in eicess of the statutory authority of the 

agency; 

(c) aade upon unlavful procedure; 

(d) affected by other error of lav; 

(e) clearly erroneous iD Yiev of the reliable, 

probative~ and substantial evidence on the vhole record; 

(f) arbitrary or capricious or characterized bJ abuse 

of discretion or clearly unwarranted exercise of discretion; 

or 

(g) because findings of tact, upon issues essential to 

the decision, vere not vade although requested,R 

Section 18, Section 82-4217, R.C.!. 1947, is aaended 

to read as follows: 
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aay obtain 

under this 

~ ~IS by appeal to the supreae court within e*~60t 

days after entry of judgaent. Such appeal shall be taken in 

the aanner proyided by law for appeals froa district courts 

in ciYil cases. Unless otherwise proYided by statute or 

unless the agency has granted a stay through the ccaFletion 

of the judicial reYiev process~~ 

(1) ~ 1£ appeal is taken fro• a judgaent of the 

district court affiraing an agency decision, the agency 

decision shall not be stayed ezcept upon order of the 

supreae court; ezcept that, in cases where a stay is in 

effect at the tiae of the filing of notice of appeal, the 

stay shall be continued by OFeration of laa for •••••! (2ot 

days froa the date of filing of the notic&T~ 

(2) ~ i! appeal is taken froa a j~dgaent of the 

district court reYersing or aodifying an agency decision, 

the agency decision shall be stayed pending final 

deteraination 

otherwise." 

of the appeal unless the supreae court orders 

Section 19. section 82-q220, &.c. e. 1947 • is aaended 

to read as follows: 

"82-Q220. Subpoenas and enforceaent coapelling 

testiaony. (1) In agency conducting any proceeding sul:ject 

to this ~ ~! shall have t~e power to require the 
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furnishing of such infor•atiou. the attendauce of such 

witnesses, and the production of such books. records, 

papers, docuaents~ and other objects as aay be necessary and 

proper for the purposes of the proceeding. In furtherance of 

this power, an agency upon its own aoticn aay. and upon 

request of any party appearing in a contested case shall. 

issue subpoenas for witnesses or subpoenas duces tecue. The 

•etbod for service of subpoenas, witness fees~ and eileage 

shall be the saae as required in ciYil actions in the 

district courts of the state. !xcept as otherwise provided 

by statute. witness fees and eileage shall be paid by the 

party at whose request the subpoena vas issued. 

(2) In case of disobedieace of any subpoena issued and 

served under this section or of the refusal of any witness 

to testify as to any aaterial aatter with regard to which he 

aay be interrogated in a proceeding before the agency, the 

agency aay apply to any district court in the state for au 

order to coepel coapliance with the subpoena or the 

of testiaony. If the agency fails cr refuses 

enforceeent of a subpoena issued at the request of a 

giYiDg 

to seek 

partyT 

or to co•pel the giYing of testieony ~ £2D§idered 

aaterial by a party, the party aay aake such applicaticn. 

The court shall bear tbe aatter as ezpeditiously as 

possible. If the disobedience or refusal is found to be 

unjustified, the court shall enter an order reguiriug 
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co•pliance. Disobedience of such order shall be punishable 

by conte•pt of court in the sa•e •anner and by the sa•e 

procedures as is provided for like conduct co••itted in the 

course of civil actions in district courts. If another 

•ethod of subpoena enforce•ent or coapelling testiaony is 

provided by statute, it •ay be used as an alternative to the 

aethod provided for in this section. 

L!l Each agency shall P~!!de in its rules of practic~ 

~ discovery prior to a contested case bearing, ~~less tbe 

applicable statute provjdes_!or p trial de novo on appeal to 

the district~· 

Section 20. Section 82-4221, B.C.B. 19Q7. is ••ended 

to read as follows: 

•82-Q221. Bepresentatioa. lny person co•pelled to 

appear in person or vbo woluntarily appears before any 

agency or representative thereof shall be accorded the right 

to be accoapanied, represented~ and advised by counsel. In a 

proceeding before an agency, ewery party shall be accorded 

the right to appear in person or by or aith counsel hut this 

~ ~! shall not be construed as requiring an agency to 

furnish counsel to any such person." 

Section 21. Section 82-11222, R.C.!. 1947, is aaended 

to read as follows: 

•82-4222. Service. Except where a statute e•pressly 

provides to the contrary, serwice in all agency frcceedings 
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subject to the provisions of this ~ ~! aDd in 

proceedings for judicial review thereofy shall be as 

prescribed for civil actions in the district ccurts.• 

Section 22. Section 82-4223, B.C.!. 1947. is aaended 

to read as follows: 

"82-11223. construction and effect. lathing in this ~ 

~ shall be ~ considertd to liait or repeal 

require•ents iaposed by statute or otherwise recognized lav. 

Ho subsequent legislation shall be ~ £gD§idered to 

supersede or aodify any provision of this __. ~. whether 

by iaplication or otherwise, except to the eiteat that such 

legislation shall do so ezpressly.• 

Section 23. Section 82-4227, B.C.!. 1947, is aaended 

to read as follows: 

"82-Q227. Definitions. Is used in this ... chppter: 

(1~ "~ ~£!· aeans any board, bureau, 

coa•ission, departaent, authority, or officer of the state 

or local governaent authorized by lav to •ake rules~ 

~eter•ine contested case~gr enter igt2_22~!S!§ ezcept: 

(a~ the legislature and auy branch, ccaaittee, or 

officer thereof; 

(bl the judicial branches and any co•aittee or officer 

thereof; 

(c) the gowernor, ezcept that an agency is uot ezeapt 

because the governor has been designated as a aeaber 
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thereof; or 

(d) tbe state ailitary establiabaent and agencies 

concerned with ciYil defense and reccyery fro• hostile 

at tack. 

(2) "~ rule~ aeans any agency regulation, standard, 

or stateaent of general applicability that iapleaents, 

interprets, or prescribes laM or policy or describes the 

organization, procedures, or practice requireaents of any 

agency. The tern includes the aaendaeat or repeal of a 

prior rule, but does not include: 

(a) stateaents concerning only the internal aanageaent 

of an agency and not affecting priYate righ~s or procedures 

aYailable to the public; OR 

(b) declaratory rulings as to the applicability of any 

statutory proYision or of any rule~L 

(e) intEa ll!BR&J iR\£11!!!!! eeaeEBn.ao 

Jll. •agepcy action• •etns the whole or 1 part -21--!! 

agency rule. license. order, or cogtract or !he egqi•alent 

or denial thereof.• 

section 24, Section 82-4228, B.c.~. 1947, is aaended 

to read as follows: 

"82-422 B. Agency requireaents. l1) Bach agency shall 

deYelop procedures for peraitting and encouraging the public 

tc participate in agency decisions that are of significant 

interest to the public. The procedures shall assure 

-37- BB '17 

2 

3 

q 

5 

6 

7 

8 

CJ 

10 

11 

12 

13 

111 

15 

16 

17 

18 

19 

20 

21 

22 

23 

211 

25 

BE 007'1/02 

adequate notice and assist public participation before a 

final ieslsiea is aaie sa ~he aiep~iea ef a Eala BE peliay, 

awaPiia~ a seat£aet, •Eaatiag BE ieayia9 a peEait, ~&e 

BE s~BR!& ef £ate ~ action !§_ takep that is cf 

significant interest to the public. 

(2) An agency shall be ~ considered tc haYe 

coaplied with the notice proYisicns of this ~ §SStion if: 

(a) an enYironaental iapact stateaent is prepared and 

distributed as required by the Rcntana InYironaental Policy 

Act, Title 69, chapter 65; 

(b) a proceeding is held as required by the !ontana 

ldainistrative Procedure Act, Witle 8~ 0 •~•••e Q3; 

(c) a public hearing, after appropriate notice is 

giYen, is held pursuant to any other proYision of state law 

or a local ordinance or resolution; or 

(d) a newspaper of general circulation within the area 

to be affected by a decision of significant interest to the 

public bas carried a news story or advertiseaent concerning 

the decision prier to a final decision on a aatter. 

( 3) Procedures for assisting IUblic participation 

shall include a aethod of affording interested persons 

reasonable opportunity to subait data, views£ or arguaents, 

orally or in ~ritten fora, prior to aaking a fiaal decision 

that is of significant interest to the public. 

(4) The proYisions of this ~ secti2! do not apply 
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to: 

(a) an agency decision that •ust be aade to deal vith 

an eaergency situation affecting the public health, welfare~ 

or safety; 

(b) an agency decision that aust be aade to aaintain 

or protect the interests of the agency, including but not 

liaited to the filing of a lawsuit in a court of lav or 

becoaing a party to an adainistrative proceeding; or 

(c) a decision involving no aore than a aiuistarial 

act. 

(5) !ach aqency shall adopt guidelines for its 

proqraas, which guidelines shall provide policies and 

procedures to facilitate public participation ia those 

prograas, cousistent with subsection (1) of this section. 

These guidelines shall be adopted as rules and published in 

a aanner which way be provided to a aewber of the public 

upoa request.• 

Section 25. Sectioa 82-11229. R.C.!. 19117. is aaended 

to read as follows: 

•82-11229. Enforceaent. The district courts of the 

state have jurisdiction to set aside an agency decision 

under $his ae~ 82-11228 upon petition of any person whose 

rights have been prejudiced~ aade within thi£\y 130~ days of 

the date of the decision.• 

Section 26. section 82l-1C7, B.C.ll. 19117, is amended 
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to read as follows: 

"821-107. Duties and powers of depart•eat heads. 

(1) ~xcept as otherwise Frovided by lav. each departsent 

bead shall: 

(a) s., ...... e supervise, direct. account fer. 

organize, plan, ad•inister, and execute tbe functions vested 

in the departaent by this title or ether law-r~ 

(b) l!s~alilish estatlish the policy to be followed by 

the departaent and eaployee&r~ 

(c) Sa• pile £Cipile and subait repcrts and tudgets for 

the departaent as required bJ law or requested by the 

goYernor...-,1 

(d) Peewiile provide the governor with any inforaation 

that he requests at any ti•e en the operation of the 

departaent-r& 

(el llepeesea~ represent the departaent in 

coaaunications with the governorT~ 

(f) prescribe rules, consistent with law and 

rules established by the governor. for the adBinistration of 

the departaent; the conduct of the eafloyees; the 

distribution and perfor•ance of business; and the custody, 

use, and preservation of the records, docuaents, and 

property pertaining to departsent business. The lieutenant 

governor, secretary of state, attorney general, auditor. aad 

superintendent of public instructicn aay ~rescribe their own 
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rules for their departaents or offices~ and the goYernor aay 

not prescribe rules for thea, The ryl~-_j~ribed _!!__11i§ 

sybsection at~ lilited 

internal aanaqe•ent of tbe agency and pot affectipq -EXilA~ 

Iill1.L or proc,aures available to the_EY~!ic. This sectioB 

does not authorize the adoption of aay rgle !!! rules AI! 

defined in tbe sontana &dainistrative Procedure let, 

(g) iiall:fea' subject to the approval of the governor. 

establish the internal organisational structure of the 

departaentL and allocate the functions of the departaent to 

units to proaote the econoaic and efficient adainistration 

ana operation of the departaeat. The internal structure of 

the departaent shall be established in accordance with 

eeetiea 821-104(2). 

(h) iialljeeto !!Ub1ect to la..,. and the state aerit 

syste•L if applicable. establish and aate appointaen"ts to 

necessary subordinate positionS? and abolish unoecessarJ 

positicnST4 

(1) l!aia'taia I!!Dl!1B a central office in Helena for 

the departaenty and such other facilities throughout the 

state as aay be required fer the effectiYe and efficient 

operation of the departaent. 

(2) Except as otherwise provided bJ lav, each 

departaent bead aay: 

(a) &alljee' .§.!!.!!.1!£! to lawy and the state aerit 
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systeaL if applicable. transfer eaploJees between positions. 

reaoye persons appointed to positions, and change the 

duties, titles, and coapensation of eaployees vit~in the 

departaent?.L 

(b) llele!ilo41e dele qat!! aDJ of the functions Yested in 

the departaeut bead to subordinate eaploJee&r4 

(c) ~ ~ for. accept, adainister, and expend 

funds, grants. gifts, and loans froa the federal goYernaent 

or any otber source in adainisterinq the departaent•s 

functions ... 4 

(d) ...._ ente! into agreeaents witk federal, state. 

and local agencies necessary to carry oat the departaent•s 

functions." 

Section 27. There is a new B.c.a. section that reads 

as follows: 

Transition schedule -- public education rules. Rules 

aad policies of the board of public education and the state 

superintendent of public instruction are subject to 

82-112011 (3) on and after October 1, 1977. lnJ such rules and 

policies in effect on January 1, 1977, may be filed before 

October 1, 1977, for publication in the adainistrative code 

without being subject to the notice and hearing reqnireaents 

of 82-112011 PI. 

Section 28. There is a nev R.C·"· section that reads 

as fellows: 
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Transition schedule -- adainistration roles. Roles and 

policies of the departaent of adainistration not exeapted 

froa the ~ontana ldaiuistratiye Procedure let are subject to 

82-~204(3) on and after october 1. 1977. the director of 

5 adainistration shall discontinue publication of the nontana 

6 adainistratiYe aanual after that date but aay continue the 

7 second and third voluaes of that aanual under the title of 

B Statewide Budqetinq and lccounting Bannai. !he director aay 

9 tile any rules published in the first Yoluae of the noatana 

10 adainistra ti ye aanual as of January 1. 1977, with the 

11 aiaial•-•••i•a aala aaaaiaeieaea SJCI!TJBI gf _§IJlJ before 

12 October 1, 1977, without beiag subject to the notice and 

13 hearing requireaents cf 82-4204(1). 

111 ••••ia•i•••• SECB!TIBT or ~ shall arrange with the 

15 director of adainistratioa for publication of the rules of 

16 the departaent of adainistration in a yolu.e separable froa 

17 the adainistratiYe rules cf ftontaua for the convenience of 

18 state offices which do not wish to acquire the entire code. 

19 Section 2~. There is a new B.C.!. section that reads 

20 as follows: 

21 Transition schedule iastitntions rules. Bales and 

22 policies of the departaent of institutions relating to 

23 patients or ioDates in a Dental, Dedical. or elee•osynary 

24 institution are subject to 82-420q(3) on and after October 

25 30. 1977. Any such rules in effect en January 1, 1977, aay 
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be filed before October 1. 1977, for publication in the 

adDinistratiYe code without teing subject to the notice and 

hearing requice•ents of 82-420411). 
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BOUSE BILL 10, 77 

IRTROOUCED BY B&BBETT, LOB!, SCULL!, VIICEIT, 

Bl REQUEST Of THE ADBIBISTBATIYE CODE CO!!ISSIOB 

A BILL FOB AI ACT !!TITLED: "AI ACT POl TB! GEIERAL 

PEJISIOW OF THE LAWS RELATIBG TO lDftiiiSTBlTIYE PBOCEDOB!; 

ABEIDIJG SECTIOIS 82-4201 TBBCUGB 82-4208, 82-4212, 82-4213, 

82-4215, 82-4216, 82-4217, 82-4220 TBICUGB 82-4223, 82-4227 

THROUGH 82-4229, AID 82&-107, a.C.B, 1947,• 

BE IT EBACTED BY TB! LBGISLITOB! OP TB! STAT! OP BOITlll: 

section 1. section 82-4201, a.c.a. 1947, is aaenaed to 

read as follows: 

"82-4201. Short title. This ..-~ jaeetieaa ~Ql 

through 82 4225) shall be tnovn and say be citea as the 

"Bontana AdainistratiYe Procedure let!.• 

Section 2. Section 82-4202, B.C.B, 1947, is aaended to 

read as follows: 

"82-11202. Definitions. Por purposes of this ._. ~~ 

the following defiqitions applY: 

(11 "Aqency• aeans any heaEa, '•~•••• eeaaiaaiea, 

agency, as defined in 

82-11211.& of the state governaent •••••Eiaaa hy law te aake 

Eelae aaa ta aete~aiae aeateetea eases, a~capt that the 

25 provisions of this ..t ~~ ~ SQ not apply to the 

There are no changes in ;71~~ , and due to lenqth will not 
be rerun. Please refer to y w copy for complete text. 
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follovinq: 

I•) the le~isla\aee aaa aay heaaah, aeaaittee •• 

et:fiae£ t heEaat: 1 

fhl the jaiieial ~eaaahee aaa aay aeaaittee ee eifiae£ 

taeEaeil 

(el the ~eweeaaEr aaeept that aa a,aaey etheewiee 

seweeai hy this aet shell aet he saeapt haaaaae the ~aweeaa£ 

has haea aesi~aatea as a aaaheE theEe&fl 

Iii the state ailitaey aatahliahaeat aai a,aaaiea 

eeaeeeaea with eiwil iefease aai eeaeweey •••• haatila 

~JAl the state board of pardons, ezcept that e.ii 

ik! board shall be subject to the requireaeots of aeatiaa a 
f82-420li and 5-fa2-420S~ ef this aet and its rules shall be 

published in the Bootana adainistrative code and reqister; 

~J!l the supervision and adaioistration of ally 

penal, aaatal, aeiiaal e£ eleaaeeyeaEJ institution with 

regard to the aiaiasiea, eeleaee, institutional supervision, 

custody, control, care~ or treataent of iaaatee, YOUTHS OJ 

prisoners aE patieata; 

~.ill. the aiaiaieteatiae aaa aaaa~eaeat ef 

the board 2f r!qents and tbe 

Bontana uqiversity systet: 

~j]i the financinq, construction& and aaintenance of 

public works. 
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(2) ·•Rule" -• each agoeacy regulation, sta:adard~ or 

state•ent of <Jenera! applieability that iP Fl eae11'ts, 

interprets, or prescribes law or policy or describes tiM! 

orqa~ization, procedures, or practice require•~s of aD 

ageDcy. substaptive rul!f tre either legi§latire rale!a 

which if adopted ill accorda.ce with this Plrt ~~ 

e1pressly d!l!gated autbqrity have the fqrce of lav aPd vhep 

not so adopted are iptalid. or adjective or ipterprettye 

rules. !b,j.c;h •u be adopted in ac:cordncs 1itl! Ui.s put yd 

URder ezpress Of iaplied aJthority to c9dify 11 

isterpretatioa of a stttgte alth9qgh su9b ipterpJetatioB 

ltctl the force of l•~ The ter• iDcludea the a•end•ent or 

repeal of a prior rul~ but does not iaclude: 

(a) state•eats coucerDiDg oaly the interaal Pan•ge•eDt 

of an agency aDd uot affecting private rights or procedures 

available to the public; 

(b) declaratory ruliDqs issued pursuant to eev~iea ~ 

~82-4218~ ef •hie a~; 

(8) ··~·· .! ... , •e••••• ... 
1*tJ£1 rules relating to the use of public works, 

facilities, streets4 and hiqhvaJSy when the substaDce of 

such rules is indicated to the public by aeans of sigDs or 

signals; 

~~ seasoDal rules adopted annually relatiug to 

hunting, fishing.- and trapping when there is a statutory 
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reqniresent for t·he pnblicatien of such rule&r and rules 

adopted a·unutlly relating to the seasonal recreational use 

of lands and waters owned or coutrolled by the state when 

the substaDce of such rules is indicated to the public by 

aeans of siqns or signals; 

~JSl rules £ela•i-. '' P•••••••l •••••••••• ~·~ 

elaasiiisa•i••• e£ salaay saa,ee faa a!•••Y ••playa••• 

iaplepepting the §tate pfEsOpnel classifi~ttiqp plt~e 

~ wage and salary plan. or the Stitt tide badqetimg a~~ 

accogntipg STSteJ; 

~Jll uaifor• rules adopted pursuant to iaterstate 

c01pact, except t•at such rules shall be filed iD accordaDce 

with see\iea 10 (83 •a1G} at this ast 8~-4222 and shall be 

published ia the ftoatana adainistratiYe code aai ••ti••••· 
(3) •contested case• aeans any proceeding before aD 

agency in which a deter•ination of legal rights, duties4 or 

privileges of a party is re~uired by law to be Pade after an 

opportunity for betring. The ter• ioclude&r but is not 

restricted tOy rate aaking, price fixing~ and licensiDg. 

(4) •License• iDcludes the whole or part of any agency 

per•it, certificate, apFroval, registration, charter4 or 

other fora of peraission required by laWT but does Dot 

include a license required solely for revenue purposes. 

(5) "Licensing" includes any tgency process respecting 

the gra11t, denial, renewal, reYocation, suspension, 
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