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~~--- BILL NO. __ ll __ 

IKTBODUCllD BY ___ BA~~l_ __ _ 

~ BILL FOR lN ~CT ENTITLED: »iN lCT FOB TRE RECODIPIClTION 

AND GENERAL REVISION Of CHAPTERS lND ~OF TITLE 51, B.C.!. 

19ij7, RELATIBG TO UNFAIR TRADE PRACTICES, lND TO ABEND 

SECTION sq-2412, R.C·"· 1947, TO STRIKE TRE REFERENCE TO THE 

UNFAIR PR~CTICES ACT." 

BE IT ENACTED BJ TBE LEGISLATURE OF THE STlTE OF !O~TlMl: 

Section 1. Section 51-117, R.c.~. 1947, is renumbered 

51-501, and is aeended to read as follows: 

"~ ~1=~Q1. Purpog. The 

legislature declares that the purpose of this ~ chapter is 

to safeguard the public against the creation or perpetuation 

of eonopolies and to foster and encourage coepetitionT by 

prohibiting unfair and discri•inatory practices by which 

fair and honest competition is destroyed or preYented. This 

~ ~~~ shall be lit~rally construed ~2 tbat its 

beneficial purposes may be subser•ed." 

Section 2. There is a new R.c.~. section nuebered 

51-502 that reads as follows: 

51-502. Definitions. As used in this chapter, unless 

the context indicates otherwise, the following definitions 

apply: 
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(1) "Departmenta means the department of business 

regulation provided for in B2&-qQ1. 

(2) "Article of coamerce" includes but is not li•ited 

to any coeeodity, product, service or output of a service 

trade or profession, any product or serYice of a public 

utility, and any product of the soil. 

(3) "Cost" as applied to production includes the cost 

of rav eaterials, labor, and all overhead expenses of the 

producer. 

(4) "Cost" as applied to distribution eeans either the 

invoice price of the article or product sold or the cost to 

the dealer or Yendor for replacing the article or product in 

the quantity last purchased within 90 days prior to the sale 

of the article or product, whichever is lesser, less all 

trade discounts except custoaary casb discounts, plus the 

cost of doing business by the yendor. 

(5) "Customary cash discount• means any allowance not 

excee1ing 2%, whether a part of a larger discount or not, 

•ad~ to a wholesale or retail vendor when such vendor pays 

for merchandise within a limited or specified ti•e. 

(6) "Cost of doing businessa or noyerhead expense" 

includes all costs of doing business incurred in the conduct 

of a business and includes, without being lieited to, the 

following items of expense: 

(a) labor (including salaries of executiyes and 
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officers) : 

(b) 

(C) 

[d) 

r:ent: 

interest on borrowed capital; 

depreciation; 

[~ selling cost; 

(f) •aintenance of eq~ipment; 

(g) delivery costs; 

(b) credit losses; 

(i) all types o£ licenses; 

( j) taxes; 

(k) insurance and advertising. 

LC 00()1/01 

(7) •Person• includes any person, partnership, fira, 

corporation, joint-stock coapany, or other association 

engaged in business within this state. 

(8) •vendor• includes not only any person acting as 

one known generally and legally as a vendor but also any 

person who perforas work upon, renovates, alters, or 

improves any personal property belonging to another person. 

{9) n Business" includes any person, as defined in (7), 

domestic or foreign, engaged in the production, aanufacture, 

distribution, purchasing, or sale of any article of commerce 

within the state of ~ontana. 

Section 3. Section 51-102, R.c.~. 1947, is renumbered 

51-503, and is amend~d to read as follows: 

"~ 21=§03. Persons ~ responsible. ~ny person 
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who, either as director, officer~ or agent of any firm or 

corporation or as agent of any person, ¥ielatia~ -+ft& 

assists or aids, directly or 

indirectlyL in ~ ~ violation gi_ih!§_£ha£!~ Bltall lle is 

responsible therefor equally with the person, firm£ or 

corporation for whom or which he acts. 

IA th~ ~FesesYtieR 

e£ whish lte asts," 

section 4. There is a new R.c.~. section nuabered 

51-504 tnat reads as follows: 

51-5Qq. Proof o£ intent. In an injunction proceeding 

or in the prosecution of a person acting as an officer, 

airector, or agent, it is sufficient to allege and prove the 

unlawful intent of the person, fira, or corporation for who• 

or which he acts. 

Section 5. There is a new R.C.M. section nuabered 

51-505 that reads as follows: 

51-505. Unlawful restraint of trade. It is unlawful 

for a person or group of persons, directly or indirectly: 

{1) to ~nter an agreement for the purpose of fixing 

the price or regulating t.be production of an article of 

commerce: 

(2) for the purpose of creating or carrying out any 
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r~striction in trade~ to: 

[a) limit productions: 

[b) incr~ase or reduce the price of merchandise or 

commodities; 

{c) prevent coapetition in the distribution or sale of 

merchandise or co•modities; 

(d) fix a standard or figure whereby the price of an 

article of coaaerce intended for sale, use, or consuaption 

will be in any way controlled; 

(e) agree to add to a bid for any contract an aaount, 

fised by percentage or otherwise, for the purpose of aaking 

a refund or sharing costs of bidding with anr other bidder; 

(f) return a part of any amount added to a bid by 

collusive agreement aeong bidders to any parson; 

(g) create a monopoly in the aanufacture, sale, or 

transportation of an article of comaerce; 

(h) enter into an agreeaent which binds any person not 

to manufacture, sell, or t~ansport an article of comaerce 

below a coamon standard or figure or which keeps such 

articlP or transportation at a fixed or graduated figure or 

by which the price of such article is settled so as to 

preclude unrestricted coapetition. 

Section 6. section 51-402, R.C.!I. 19117, is renuabered 

51-506, and is am~nded to read as follows: 

"~ 21-5 06. Ge£taiB alj£eeaeats lletweea lalle:eers 
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LabO£ excepted. The p~ovisions of ~~ 51-505 do not 

apply to any arrangements, aqreeaent, or coabination betveen 

laborer&r made vith the object of lessening the number of 

hours of labor or increasing wages," 

Section 7. There is a new R.C.!, section nuabered 

51-507 that reads as follows: 

51-507. Unfair competition in sales. {1) It is unlawful 

for any business, vith the intent to destroy the coapetition 

of any regular established dealer of any article of commerce 

or to prevent the coapetition of any person vho in good 

faith intends or attempts to become such dealer, to 

discriainate between different localities in this state by 

selling or furnishing such article at a lower rate in one 

locality than in another, after making allowance for 

difference, if any, in the grade, quality, quantity, and 

actual cost of transportation froa the point of production 

or manufacture of the article. 

(2) This section does not prohibit the meeting in good 

faith of a competitive rate or prevent a reasonable 

classification of service by public utilities for the 

purpose of establishing rates. 

(3) The prohibition against 

includes any sche•e of special 

contracts, or any device of any 

locality discriaination 

rebates, collateral 

nature whereby such 

discrimination is, in substance or fact, effected in 
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violation of tfie spirit and intent of this section. 

(II) liillfu.lly 

sale, or selling 

stipulated in 

any 

and knowingly advertising, offering for 

comaodity at less than the price 

a contract entered into under this section, 

whether or not the person so advertising, offering for sale, 

o~ selling is a party to such contract, is unfair 

coapetition, and a person daaaged the~eby maJ bring an 

action. 

Section 8. There is a new R.C.!. section nuabered 

51-508 that reads as follows: 

51-508. Unfair coapetition in purchasing. (1) AnJ 

business which, for the purpose of creating a aonopolJ or 

destroJing the business of a regularly established dealer or 

preventing the coapetition of any person who in good faith 

intends or atteapts to becoae 

between different persons or 

such dealer discriainates 

localities of this state by 

purchasing any article of coaaerce at a higher rate or price 

in one locality than in another, after aaking due allowance 

for the difference in the actual cost of transportation froa 

the point of purchase to the point of aanufacture, sale, 

storage, or distribution and for the difference in the grade 

and quality of such article, is guilty of unfair 

discriaination, which is prohibited and unlawful. 

(2) Proof that any person has paid a higher rate or 

price for any article of coa11erce in o·ne locality than in 
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another, after making due allowance for the difference in 

the actual cost of transportation and for the difference in 

the grade and qua1ity of such article, shall be pri11a facie 

evidgnce of a violation of this section. 

(3) The payment of a higher rate or price in one 

locality than in another, after making such allowance 

provided above, is not unfair disc~i•ination provided such 

higher rate or price is paid for the purpose of •eeting the 

rate or price set by a co•petitor in such locality. The 

borden of proof of such fact is upon the person charged with 

unfair discrimination. 

Section 9. There is a new a.c.!. section numbered 

51-509 that reads as fo1lovs: 

51-509. sales at less than cost forbidden. It is 

unlawful for a vendor to sell, offer for sale, or advertise 

for sale any article of commerce at less than the cost 

thereof to the vendor, or to give, offer to give, or 

advertise the intent to give away any article of co••erce 

for the purpose of injuring cowpetitors and destroying 

competition. 

Section 10. There is a new R.C.ft. section numbered 

51-510 that reads as follows: 

51-510. Cost survey as evidence of cost. ibenever a 

particular tra1e or industry, of which the person co•plained 

against is a weaber, has an established cost survey for the 
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locality in which the offense is co••itted, such cost survey 

is co•petent evidence to be used in proving the costs of the 

person complained against. 

Section 11. Section 51-1111, R.C.!I. 19117' is 

renu•bered 51-511, and is a•ended to read as follows: 

"~ 51-511. ~eeeei~£e fe£ ee,a9lkshi&! 

Eshblishinq cost survey hea£ia~ eetiee. (1} The 

depart•ent shall, whenever application bas been •ade by ~ 

t10r or more persons, fiEae, e£ eeepeea\iees within a 

particular trade or business, establish the cost survey 

provided for in seetiee 51 1 Qli 51-510. Vhen petition for a 

cost surwey has been so presented to the depart•ent, the 

depart•ent shall, as soon as possible, fix a ti•e for a 

public bearing upon the question of whether the cost survey 

should be established, and it 52£ upon the •!tter ot 

establishing such cost survey. The hearing shall be held at 

the office of the depart•ent and upon that notice which the 

depart•ent •ay Ho~<ever, 

notice of the hearing shall be published for at least ~ 

t2r successive weeks in the daily newspaper or newspapers as 

the depart•ent mar designate as aost coaaonly circulated in 

the counties to be affected by the cost survey. The notice 

shall further state the locality or area in respect to which 

the cost survey is proposed to he established and the 

particular trade or business to be affected by it. 
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(2) At tne time fixed in the notice any person, fi£a 1 

ee eaFpeR~iee •ay appear and be heard hy the depart••nt 

upon all questions to be determined by it as provided in 

tllis section. If the departaent deter•ines that a cost 

survey ~ ~ be established, it shall at the saae 

bearing proceed to classify and define the particular trade 

or business, or parts thereof, to be affected, determine and 

deliait the particular area within which the trade or 

business ~ ~ill be affected, and find and deter•ine the 

probable "cost of doing business• or •overhead expense7•~ 

stated in percentage of inyoice or replaceaent cost which 

voold probably he incurred by the aost efficient person7 

fi£1 1 ee eaepepa~iee in the trade or business within the 

area. 

(3) ~ If the depart•ent deteraines that the 

probable •cost of doing business" or •overhead expense7 " 

stated in percentage of invoice or replace•ent cost which 

would probably be incurred by the •ost efficient person7 

fi£1 1 eF eeFpepatiea in th~ trade or business is the sa•e 

for the entire state, then the depart•ent aay, upon proper 

notice giYen as proYided in this section, create one trade 

area e•bracing the entire state. 

(4) The percentage so deter•ined shall be presuaed to 

be the actual "cost of doing business" and "overhead 

expense• of any person, fi£• 1 e£ eee~aea~iea in the trade or 
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business and within the area affected by the cost sur~ey." 

Section 12. Section 51-1011, B.C.!!. 1947, is 

renumbered 51-512, and is a•ended to read as follows: 

"~ 51-512. EafeEses Porced sales not basis of 

cost price. In establishing the cost of a given article or 

product to the distributor and vendor, the invoice cost of 

sa+4 !h~ article or product purchased at a forced, bankrupt, 

closeout ~. or other sale outside of the ordinary 

channels of trade •ay not be used as a basis for justifying 

a price lover than one based upon the replaceaent cost as of 

!be date of ~ sale of ~ th~ article or product 

replaced through the ordinary channels of trade, onless~ 

Jll 6a44 the article or product is kept separate fro• 

goods purchased in the ordinary channels of trade~ a.& 

IIBle&s aaii 

111_~ article or product is ad~ertised and sold as 

•erchandise purchased at a forced, bankrupt, £I closeout 

saleT or by •eans other than through the ordinary channels 

of trade, and ~ such ad~ertising ~ ~ §!~ the 

conditions under which ~the goods were &e purcbasedT and 

the quantity of ~ •erchandise to be sold or offered for 

sale." 

Section 13. S~ction 51-107, R.C.!I. 1947. is 

renumbered 51-513, and is amended to read as follows: 

n~ 51-513. &Beep"ia&a Sales excepted. ~ 
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pEe¥isie&a ef ees"ieas Section§ §1 10~, §1 1Q~ a&~ §1 1Q~ 

~ 51-509, 51-~nd 5}-512 £2 not apply to any sale 

aade: 

~J!L ~ !a closing out in good faithT the owner's 

stoc~ or any part ther~ofT for the purpose of discontinuing 

his trade in any sasa s~eek BF eeaae~ity, a&~ ia ~ae ease sf 

tae a~le article of commerce; 

Jll of seasonal goods~ eF te ~ae ~sea fi~e sale 

Jl~__ggQ~itb of perishable goods to prevent loss 

to the vendor by spoilage or depreciation, provided notice 

is given to the public thereof; 

~l!l ~ when the goods are daaaged or deteriorated 

in qualityT and notice is given to the public thereof; 

~12l ~ ~I an officer acting under the orders of any 

court; 

~i§l ~ 1~ aa ~-_g2QU faith endeavor aase i& ~ees 

~ to •eet tbe legal prices of a coapet:itor as ftBEBill 

~eEiaei S<>lling the salle article BF ~£9~69\ 1 BE &9£ViBe 9£ 

aatp11t a~ a ee£¥iee ~Faie 1 of cOllllerce in the saae locality 

or trade area; 2~ 

~lll ~ !Q the state of 8ontana or any of its 

institutions. 

~&f peFBB&t fi£• e£ se£pe£a~ie~ ~he pe£fBFll& ve£k ape&, 

£e~evates, al"e£s e£ i•p£eves aay peEsa&al pFepeEty 

h..-.1:....._ _ _....;...,_, ,....,._ _,._,.._....,.a.\...., __ ..... ..,...,.""'_.....,.,. ___ s:; r• ..,,., .,,.,'P"nn..,_~ 
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Section 14. Section 51-106, R.C.II. 19117. is 

reuuabered 51-514. and is aaeuded to read as follows: 

"~ 51-514. Fair price for agricultural productST 

kev ae~e£ai&ea. {1) T~e following aet~od shall be used in 

deteraining fair prices for agricultural products sold ou 

local aarketSr in a trade area, districtL or city iu vhic~ 

the aajor portion of an agricultural coaaodity or product is 

produced within or adjacent to the trade area, cityL or 

district: 

(a) When seveety five pe£&BB~ 175~ of the producers 

of an agricultural product or coaaodity aarketing those 

products or coaaodities vitbin a trade area, district& or 

city deteraine what is a fair price based upon coapetiti•e 

and other factors for their product or coaaodity, it shall 

be eeeeilie£ea the fair price for that product or coaaodity 

under the teras of this ~ cbapt~. 

(b) Those producers through their agents shall file 

with the departaent the fair price and request a hearing for 

the establishaent of fair prices to jobbers, wholesalers, 

retailers, and consuaers of the agricultural prod11cts or 

coaaodities. ~ !g organization representing consuaers aay 

not be denied representation at the aeatia~ hearigq. 

(2) After the establishsent of a schedule of fair 

prices for tne agricultural products or cosaodities, it is a 
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violation of this ~ chapter for a producer, jobber, 

2 wholesalerL or retailer to sell or buy an agricultural 

3 coaaodity or product below the price established by the 

II departaent. ~ Su£k action is punishable under the teras 

5 provided in this ~ chapter." 

6 Section 15. Section 51-108, B .C .II. 1947. is 

7 renuabe~ed 51-515, and is asended to read as follows: 

8 n~ 51-515. Bebates forbidden ee epe£a~i•es. 

9 1ll The secret paraent or allowance of rebates, refunds. 

10 co•aissions, or unearned discounts, whether in the fora of 

11 aoney or otherwise, or secretly eitending to certain 

12 purchasers special services or pri•ileges not eitended to 

13 all purchasers purchasing upon like teras and conditions, to 

111 the injury of a coapetitor and ~ when such payaent or 

15 allowance tends to destroy co•petition, is an unfair trade 

16 practice and any person, fi£•• pa£tners*ip, ee£pe£a~iee, e£ 

17 assesiatiell resorting to such trade practice eaall ~e deeaai 

18 is guilty of a aisdeaeanor and on conviction the£eef shall 

19 &e !2 subject to the penalties set out in see~ia& !i1 11~ 

20 51-21~· 

21 Pra9idei, aeweve£ 1 taat lfl__However, nothing in tbis 

22 ~~H ~£!.!.2!!. _£IT_!!tnts a ee epe£ativa 

23 cooperative association., organized and operating on a true 

24 cooperative basis, froa returning to the 

25 aeabers, producersL or consuaers the whole or any part of 
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the net earnings or surplus resulting froa its trading 

operations, in proportion to their purchases or sales froa, 

taL or through the association.• 

Section 16. Section 51-411, R .c. !1. 1947, is 

renuabered ~1-516, and is amended to read as follows: 

"!H---4++ 21=212· 

of grain ~y w~rekeyseaea prohibited. l.!l. It i:§. 

unlawful for any person, fir•, ar eerpera~iea engaged in the 

buying, selling, or handling of grain in any public local 

warehouse in this state7 or for the local agent in charge of 

such warehouse7 or any other agent of the person, iira, er 

aerpera~iea operating the saae,. to e!lter into aay !! 

contract, agreeaent, seasiaa~iaa, or understanding vith any 

other person, fira, er eerpera~iea, owning or ~perating any 

other public local warehouse at any railway station7 2r_vith 

its agent BE a<J9B\;Br whereby~ 

1!!l the aaount of grain to be receiYed or handled by 

~ the warehouses at such station er s~at;iaas shall is to 

be equalized or pooled between &a44 ~ warehouses; eE 

where~'!' 

jQl. the profits or earnings deriYed froa ~ ih~ 

warehouses ~ !!~!2 be divided£ - pooled.£ or 

apportioned in any mannerTi or wheEeBy 

l£l the price to be paid for any kind of grain7 at 

snch station7 ~ i§__to be fixed or in any aanner 
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affected~~ aRa aas§ 

2 lll.~ day of tbe continuance of any such agreement, 

3 contract, or understanding ~ eeaet;it~te ~Qn§titut~ a 

4 sepacate offense." 

5 Section 17. Section 51-413, R.C.!I. 1947, is 

6 renumbered 51-517, and is amended to read as follows: 

7 "~ 51-511. Destruction of food ie £est;raiet; ef 

B ~. It shall he is unlawful for any person, fiEa, er 

9 eBEI'BFal!iea to destroy7 or to withhold froa sale for a 

10 period of time which makes it necessary to destroy, in 

11 restr~int of trade, any fish, fowl, animal, vegetable, or 

12 other ~. preiast;s prodnct7 or !rticlb vhich 

13 ~ i§ customary ~ or whish are proper food for hnaan 

14 beings7 and ~ i~ in fit sanitary condition to be used as 

15 such." 

16 Section 18. Section 51-116, R.C.I'I. 1947, is 

17 renumberei 51-518, and is aaended to read as follows: 

19 "~ ~1-5~. Alteration of invoices 11alavfal 

19 J!rOhibi te~. It is unlawful for a person, partReEship, fira, 

20 eerpeEat;ieR, jeist; steak eeapasy 1 er et;her aseeeiat;ies, as 

21 aefiaea ia seat;iaR §~ to change, alter, substitute, or 

22 falsify an invoice ~ if the practice tends to injure a 

23 coapetitorL ~ destroy co•petitionL or ~ mislead a court 

24 or the departm~nt ~ ~h practice 

25 is unfair trade practice and a person, fiEBr partaership, 
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se~pepati&ftT-e£ assee~ resorting to that trade practice 

is guilty of a aisde•eanor and is subject to the penalties 

provided in seetieB §1 1n 51-5211." 

Section 19. section 51-111, R.C.I!. 1941, is 

renumbered 51-519, and is aaended to read as follows: 

"~ 51-5J.2. 

fieelity ef ep&eE Enforce•ent by depart•ent. (1) The 

departaent shall preYent a person, fiPa 1 e£ ee£pe£atiea fro• 

yiolating any of the provisions of this chapter. 

(2) Upon receiving notice that a 

se£pePatiea is violating or has violated anJ of tbe 

provisions of this chapter, the departaent shall iaaediatelJ 

~ ~ the person giving ~ the notice either to 

appear before the director of the department or to •ake a 

written reply to show probable cause of ~ ~ violation. 

If probable cause is shown, the department shall: 

~ •ake its own investigationL ~ 

1£l.. within si£ty (60r days of the finding of probable 

cause ~ make a written report of its investigationL and 

.-t-

1£!.. •ail a copy of its findings to the person 

initially giving notice of a violation. 

{3)j~ If, afteE ee iavesti!atiea the departmentL 

after an inv~stiqationL bas reason to believe that the 

-11-
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or is engaging in any 

2 course of conduct or doing any act in Yiolation of this 

3 chapter and if it appears to tbe department that a 

II proceeding by it would be ~ in the interest of the public, 

5 it shall issue and serve upon the person, fi£a B£ 

6 eeppe-eatiea a coaplaint stating i-t& ~ charges ill \ha-

7 Fespeet, and containing a notice of a hearing 

8 at a place ~ L....-._ ... ....,..;:- ~.,: .... A and upon a day not less than ~ 

9 ~5r days after the service of the co•plaint. 

10 1£L A coaplaint may be aaended by the departaent in 

11 its discretion at anJ ti•e fi•e (5t dars prior to the 

12 issuance of an order based on it. 

13 J~l The person, fi£a 9£ se£pe£atiee so coaplained &€ 

14 against aay ap?ear at the place and tiae so fired and show 

15 cause •hJ an order should not be entered by the departaent 

16 requiring ~ ~ person, fi£• 1 e£ eappe£atiea to stop the 

17 violation of the law charged in the coaplaint. 

18 ill Any person, fi£• 9£ e9£p9£a\iea aay aake 

19 a?plicationT and upon good cause shown aay be allowed by the 

20 department to intervene and appear in the proceeding by 

21 counsel or in person. 

22 ~l The testiaony in the proceeding shall be reduced 

23 to writing and filed ie the effiee ef with the departaent. 

2ij 1fl If upon the nearing the depart•ent believes that 

25 the act or conduct in question is prohibited by this 

-18-
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chapter, it shall make a Fe,9£~ findi~f_12ct in writing 

~ issue and cause to be served on ~ th~ personr-£~ 

9£ 99£~e£atiea charqeg an order requiring ~ such person7 

fi£a 1 BE ee£pe£a~iea to stop the acts or conduct. 

jgl Until a transcript of the record in the hearing 

bas been filed in a 

the departaent aay at any tiae, upon the notice and in the 

aanner a.; it considers proper, aodify or set aside, in 

whole or in part, ~ 2 report or ~ ~ order aade or 

issued by it under this section. 

(II) A court reviewing an order of the departaent aay 

issue such writs as are ancillary to its jurisdiction or are 

necessary in its judqaent to prevent injury to the public or 

to coapetitors pending the oqtcoae of the suit. 

(5) To the extent that the order of the department is 

affiraed, the court shall thereupon issue its own order 

coaaanding obedience to the teras of the order of the 

departaent. 

{6) Proceedings iB the iistEi&t eeYEt ~_ihi§ 

section shall be given precedence over other civil cases 

pending theEeia in_the district court7 and shall be in every 

way expedited. 

(7) A person, fi£a 1 BF eeFpBFatiea vho violates an 

order of the department te eease aae &esist after it has 
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become final7 and while the order is in effect shall 

forfeit and pay to ~ ~ state a penalty of not more than 

sse tkeYeaa~ eellaEs {$1,000• for each violation, wkieh 

~ ~GeF&e te this s~ate ase 1 

In• this~. 

(8) The remedies and aethod of enforce11ent of this 

chapter provided for in this section are concurrent and in 

addition to the other reaedies provided in this chapter." 

Section 20. Section 51-115, B.C.!!. 1947. is 

renumbered 51-520, and is amended to read as follows: 

n.~ 51-520. 

seateapts Investigations. ill The departaent~ for the 

purpose of condncting hearings and investigations which 7 in 

the opinion of the departaentT are necessarr and proper for 

the exercise of the powers vested in it by this chapter~ ~ 

the fellevia~ peveESI 

(1) !he 4epaEtaea~ shall at all reasonable times have 

~ any evidence Q4 concerning a person being investigated 

or proceeded against that relates to any !latter under 

investigation or in question and the right to copy such 

evidence. ARf ae118e£ ef the Th~ departaent may issue 

subpoenas r'>gniring the attendance and testimony of 

witnesses and the production of any evidence that relates to 

any aatter under investigation or in questiony before the 

-20-
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department7 or before its duly authorized agent conducting prosecuted or subjected to a penalty or forfeiture for or on 

2 the investigation. An agent, duly authorized by the 2 account of a transaction, aatter, or thing concerning which 

3 departaent for those purposes, may administer oaths and 3 he is coapelled 7 to testify or produce evidence, after 

II affiraations, exaaine witnesses, and receive evidence. The 4 having claiaed his privilege against self iae£iaiaa~isa 

5 attendance of witnesses and the production of evidence aay 5 self incriaination7 .._ ~e testify e£ p£ei~ee e•i~ease, eieepl 

6 be required fro• any place in this state at any designated 6 tloa~ ae ln individual so testifying is not exeapt froa 

7 place of bearing. 7 prosecution and punishaent for perjury coaaitted ill 

8 (2) gEQB__gpplication by the departaent ~ in ~ ! 8 testifying." 

9 case of contuaacy or refusal to obey a subpoena issued to a 9 Section 21. Section 51-111, R.C.I!. 1947, is 

10 person, aay a district court of this state, within ~ !A! 10 renuabered 51-521, aud is aaended to read as follows: 

11 district where the inquiry is carried on or where a person 1 1 "~ 51-2l1· Whe aay eajeia Yisla~iees Injunctions 

12 guilty of contuaacy or refusal to obey is found~ ~ resides£ 12 damages -- production of evidence. 11l Any person, ~ 

13 or transacts business, apBB -~~liSB~iBR Bf ~me ~epaE~ae&l 13 private eeFpeFa~iea eE aeaisipal eF e~heF peslis 

14 has iurisdiction to issuA to that person7 an order 14 ee£pe£a~iea 1 e£ t£a~e asseeia~iea, if injured therebi, aay 

15 requiring hia to appear before the departaent7 or its duly 15 aaintain an action to Pnjoin a continuance of ~ an act er 

16 authorized agent7 and ~ to produce evidence if so 16 ~ in violation of see~ieas §1 191 te §1 198, iaeleoi•e, 

17 ordered7 or ~ to give testimony regarding the aatter 17 if iaje£e~ ~heEesy, 51 505 through 51-518, and for the 

18 under inyestigation. Failure to obey the order of the court 18 recovery of daaages. If7 in such action7 the court &ft~ 

19 aay be punished by the court as a conteapt. 19 ~ finds that the defendant is violating or has violated 

20 (3) A person !By not be excused froa attending and 20 'lny of the provisions of seetieas § 1 1Q1 ~9 S1 1 Q8 0 

21 testifying or fro• producing books, records, correspondence, 21 iaelesi ve 51-505 through 51-518, it shall enjoin the 

22 docuaents, or other evidence in obedience to the subpoena of 22 defendant from a continuance thereof. It ~ is not &Q 

23 the departsentT on the ground that the testiaony or evidence 23 necessary ~ to alleqe or prove actual daaages to the 

24 required of him aay tend to incriainate him or subject hia 211 plaintiff LIO ....... :LC:'3CU "D"L ~· 

25 to a penalty or forfeiture. An individual aay not be 25 J1L In addition to such injunctive relief, the 

-21- -22-
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plaintiff recover 

froa the defendant three tiaes the aaount of ~ actual 

daaaqes, if aar, sustained. 

l1l. lri>y. ! defendant in an action brought onde~ ~ 

pli9YiSi911S af this section aay be required to testify under 

the preyisieas ef ~he 6eie ftontana Rul~s of Civil Procedure 

~ ~ addition the books and records of any 

such defendant aay be brought into court and introduced~ 

•efe•eaee, ia\e e¥iieaee1 into evidence by referen€e1 

p11eviaea 1 heweve11 1 \ha\ ae !g inforaation so obtained say be 

used against the defendant as a basis for a aisdeaeanor 

prosecution under \ae p•e•isieas ai eee\ieas §1 1Q1 \a 

i1 1Q8 1 iaelasi¥e 1 aai 51 11~ 51-505 through 51-518 aug 

51-52!!." 

Section 22. Section 51-110, ll.C.!I. 19Q7, is 

renuabered 51-522, and is aaended to read as follows: 

"~ 51-522. Ille!&l e&R\Eaeee reee¥ePy Recoverx 

on illegal contracts forbidden. ~ ! contract, express or 

iaplied, aade by ~ ~ person, fi£a &£ &8£paea\iea in 

violation of any of the provisions of see\ieae i 1 1Q 1 t;e 

§1 1Q81 isel&sive 1 51-505 through 51-518 is lieelaEei te .lie 

an illegal contract and no recovery thereon ~ !AI be 

bad. n 

Section 23. Section 51-109, B.C.!!. 19117, is 

renumbered 51-523, and is aaended to read as follows: 

-23-
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.. ~ 51-523 • Dapa~tment to 

2 institute suit~. Upon the third violation of any of the 

3 provisions of seetie&e ~1 1Q1 \e i1 109 1 i&slasive 1 51-505 

II through 51-518 by any corporation, lie \he ellty ef 

5 the atteF&ey ~e&eEal departaent ~ shall institute proper 

6 suits or quo warranto proceedings in ~ ~ court of 

1 coapetent jurisdiction for the forfeiture of its charts~. 

8 rights, franchises or privilegesL and powers exercised by 

9 such cot:poration7 and to peraanently enjoin it fro• 

10 transacting business in this state. If in such action the 

11 court ~ *H finds that -e the corporation is 

12 violating or bas violated any of the provisions of sestieas 

13 §1 1Q1 t;e §1 108 1 iaelasi¥e 1 51 505 th;ongh 51 518, it ~ 

111 ~al! enjoin ~ ~ corporation froa doing business in 

15 this state permanently or for such tiae as the court ~ 

16 ~ orders, or ~ shall annul the charter7 or revoke the 

11 franchise of such corporation." 

18 Section 24. There is a nev B.c.a. section numbered 

1't 51-524 that reads as follows: 

20 51-524. Penalties. {1) Except as otherwise provided in 

21 this section, a person, whether as principal, agent, 

22 officer, or director, who violates any of the provisions of 

23 51-505 through 51-518, is guilty of a •isdeaeanor for each 

211 single violation and upon conviction thereof shall be fined 

25 not less than $100 o~ more than $1,000 or iaprisoned for a 

-24-
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tera not to exceed 6 aonths or both. 

(2) 1\ violation of 51-505 is punishable bJ 

i•prisonment in the county jail for a period not less than 

211 hours or aore than year or bJ fine not exceeding 

$25,00( or both. 

(3) ihen there is a violation of 51-516, in addition 

to the penalty specified in (1), the court before which a 

conviction is had shall, within 10 dars after judgaent of 

conviction is given, forward a certified copr of the 

judgaent to the departaent of agriculture, and that 

departaent shall revoke any license issued to the person so 

convicted. In such case no new license •aJ be granted to the 

person whose license is revoked, nor to anyone either 

directly or indirectly engaqed with hi• in such business, 

for a period of 1 year. 

Section 25. section 8-103.4, I'!.C.!I. 19117, is a•eAded 

to read as follows: 

"8-103.~. Approval of carrier agreeaents. ( 1) lny 

carrier as defined in seeti9& 3-101(h) vhich is a party to 

an agreement between or among two ~ or aore carriers 

relating to rates, fares, classifications, divisions, 

allowances, or charges (including charges between carriers 

and co•pensation paid or received for the use of facilities 

and equipment), or rules pertaining thereto, or procedures 

for the joint consideration, initiation or establishaent 
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thereof, may, under such rules as the coaaission prescribes, 

apply to the public service coa•ission for approval of the 

agreeaent and the coaaission shall by order approve any 

aqreeaent, if approval thereof is not prohibited by 

subsections (3). {II), or {5) of this section. The approval 

of the coa•ission shall be granted only upon such ter•s and 

conditions as the coamission •aJ prescribe as necessary to 

enable it to grant its approval in accordance with this 

subsection. 

{2) Each conference, bureau, coaaittee, or other 

organization established or continued pursuant to anr 

agreeaent approved bf the co••lssion and the provisions of 

this section, shall maintain such accounts, records, files, 

and •eaoranda and shall subait to the co••ission such 

reports, as •ay be prescribed by the coa•ission, and all 

such accounts, records, files, aAd meaoranda shall be 

subject to inspection by the coaaission or its duly 

authorized representative. 

(3) The coaaission aay not approve under this section 

any agreement between a carrier by highway and a carrier by 

rail unless it finds that such agreeaent is of the character 

described in this section and is limited to matters relating 

to the transportation under joint rates or over through 

routes. 

(41 The coa~ission may not approve under this section 

-26-
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any agreem~nt ~hich it finds is an agreement ~itb respect to 

2 pooling or division of traffic, service, or earnings, 

3 {5) The coaaission aay not approve under this section 

II any agreement vhich establishes a procedure for the 

5 determination of any aatter through joint consideration 

6 unl~ss it finds that under the aqreeaent there is accorded 

7 to each party the free and unrestrained right to take 

8 independent action either before or after anr deteraination 

9 arrived at through such procedure. 

10 (6) The coaaission aay, upon coaplaint or upon its ovn 

1 1 initiative without coaplaint, investigate and deteraine 

12 whether any agreeaent previously approved bJ it under this 

13 section, or any teras or conditions upon which such approval 

1!1 vas granted, is not in conforaity vith this section or 

15 whether any such ~ teras or conditions ~ ~ not 

16 necessary for the purpose of conforaity vith this section. 

17 After such investigation, the coaaission aay by order 

18 terainate or aodify its ap?roval of such agreement if it 

19 finds such action necessary to insure conforaity vith this 

20 section, and may modify tke teras and conditions upon vhicb 

21 such approval was granted to the extent it finds necessary 

22 to insure conforaity vith this section or to the extent it 

23 finds its terms and conditions unnecessary to insure such 

2!1 conforaity. The effective date of any order terainating or 

25 modifying approval, or modifying terms and conditions, aay 

-27-

2 

3 

4 

5 

6 

7 

8 

9 

10 

1, 
12 

13 

H 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0001/01 

be postponed for such period as the commission deter•ines is 

reasonably necessary to avoid undue hardship. 

(71 No order aay be entered under this section except 

after interested parties have been afforded reasonable 

opportunity for hearing. 

{8) The parties to any agree•ent approved by the 

commission under this section and other persons are, if the 

approval of such agreeaent is not prohibited by subsections 

(3), (II), or (5) of this section, hereby exempted froa 

Montana antitrust la~s vitb respect to such agreeaent, 

incl11din9 sesties !i 1 <1111 chapter 5, Title 51 or any other 

statutes prohibiting aonopolies, price fixing, or restraint 

of trade. 

{9) Any action of the commission under this section in 

approving an agreeaent, or in denying an application for 

such approval, or in ter•inating or aodifying its approval 

of an agree•ent, or in prescribing teras and conditions upon 

which its approval is to be granted, or in aodifying such 

teras and conditions, shall be construed as having effect 

solely vith reference to the applicability of subsection 

{8) • " 

Section 26. Section 82!-1101.1, R.C.!I, 19<17, is a•ended 

to read as follo~s: 

"82A-401.1. Functions of departaent. The departaent 

and its units are responsible for ad•inistering lavs 

-28-
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pertaining to business regulation, including, but not 

li•ited to, lavs pertaining to: 

(11 ~lf.e banks and banking (Title 5, chapters 

through 111); 

(2) 811iUiH'1 QYilding and loan associations (Title 7, 

chapter 1); 

(3) ~ £redit unions (Title 111, chapter 1); 

(II) ceasaae£ consuaer protection (Title 85, chapter 

ll) ; 

{5) S&[19£Tieiea ~~vision of the •ilk indnstrr 

(Title 27. chapter 4); 

(6) consn•er loans (Title 47, chapter 2); 

(7) ~sal~ and marketing of coal (Title 50, chapter 

6); 

(8) ~ ~ business practices 

chapter -+ 2> ; 

(Title 51, 

(9) ~eljalatiaa regulation of petrolen• products (Title 

60, chapter 2): 

(10) ~ £~i~il install~ent sales (Title 711, chapter 

6): 

(11) IOtaaaa:& standard weights and aeasures (Title 90 • 

chapter 1); 

( 12) PI!Bf'Eietaz-y eroerietary pest easeaaa£y 

eostsecondary educational institutions (Title 75, chapter 

92) • R 
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Section 27. Section 82!-404, R.C.!, 1947, is aaended 

to read as follows: 

na2 A-4 04. Board of trade abolished functions 

transferred. (1) The board of trade. provided for in ~ 

Titl~ 27, chapter 3, is abolished and its functions in ~ 

Titl~ 51. chapter + 2 (peF•aiaia~ te 'he 9&fai: P£aeliees 

~ are transfer~ed to the depart•ent of business 

regulation, Unless inconsistent with this act, any reference 

in the Revised Codes of !ontana. 19117. to the ~ontaua state 

board of food distributors or the board of trade •eans the 

depa~tmant of business regulation." 

Section 28. Section 84-2412. R.C.I'I. 19[17, is a• ended 

to read as follows: 

"84-21112. Employ•ent of help -- disposal of license 

money. The ~ depart•ent of revenue is hereby authorized 

to eBploy such clerical and field assistance as .,., se feaai 

necessary to carry out and to adainister the provisions of 

this act. All •oner collected under the provisions of this 

act shall be paid into the state treasury, with five aella:s 

tSS~ of the fee collected fro• each store license sold 

credited to an earmarked revenue fund for ad•inistration of 

the Ysfai£ P£aetiees Aet chaeter 5, Title 51L by the 

depart•ent of business regulation and the rest to the credit 

of the general fund." 

Section 29. Repealer. sections 51-101, 51-101.1, 
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51-103, 51-105, 51-112, 51-118, 51-401, 51-403, 51-~04, 

2 51-405, 51-406, 51-407, 51-408, 51-409, 51-~10, 51-412, ana 

3 51-~14, R.C.~. 1947, are repealed. 

-Fnd-

-31-
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FUR THE RECODIFICATION AND GENERAL REVISION OF CHAPTERS l 
AND 4, TITLE 51, R.C.M. 1947, RELATING TO UNFAIR TRADE PRACTICES. 

(This summary does not include discussion of routine form 
or grammatical changes.} 

Because of the duplication and conflict in chapters l and 
4 of Title 51, R.C.M. 1947, concerning unfair trade practices 
it is necessary to rewrite both chapters into one consistent, 
coherent chapter. The new chapter would be chapter 5, Title 51, 
R.C.M. 1947. The consolidation cannot be accomplished by mere 
recodification because of substantive conflict in existing pro
visions, which is beyond the authority of the code commissioner 
to resolve. For example, 51-113 places enforcement responsibility 
in the department of bu~iness regulation, while 51-408 places 
it in the attorney general's office. 

The provisions of chapter 4 were transferred from the old 
Title 94 upon adoption of the 1973 criminal code. Most of them 
date back to 1909 or 1913, and are much older than the provisions 
of chapter 1, several of which were amended in 1975. Hence 
generally where there is duplication or conflict, this bill 
adopts the chapter 1 provision. 

The overall approach in consolidating these two chapters 
is to transfer all the offenses enumerated in both chapters 
to one new part and establish a standard penalty clause for all 
offenses with the exception of forming an unlawful trust (as 
set out in 51-401}. All penalties would be set out in one 
penalty section. 

The other substantive change is to transfer all enforcement 
functions to the department of business regulation. This would 
relieve the attorney general from the duties spelled out in 
51-408 and 51-404. The responsibility for prosecuting third
time offenders (for any of the offenses listed in the new part} 
will also go to the department under 51-523. 
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It should be noted that this bill and an explanation were 
submitted to both the department of business regulation and 
the attorney general. The department has since drafted an 
almost identical bill which is to be submitted by the governor. 
This bill is composed strictly of existing law, whereas the 
department's bill goes a little farther in updating and intro
ducing a few new items. This bill is drafted primarily to b2 
submitted in case the other bill is acted upon adversely. 

An outline is attached at the end of this explanation to 
further illustrate the transfer of old sections into the new 
chapter. 

Section 1. 51-117, the purpose clause of chapter 1, is 
adopted as the purpose for the new chapter. 

Section 2. A new definition section is created, collecting 
definitions found in 51-101.1, 51-103, 51-107, and 51-401. 

Section 3. The first paragraph of 51-102 is codified here, 
stating who is legally responsible for violations. 

Section 4. The last paragraph of 51-102 and the first 
sentence of 51-105 are combined here in a new section on proof 
of intent. 

Section 5. This is a revised version of the old 51-401. 
Painstaking effort was taken to determine and preserve the 
original meaning; however, it is probably arguable whether 
this was accomplished. As a note of interest, the department's 
bill adopted this version also. 

Section 6. 51-402 is placed here, without any substantive 
revision. 

Section 7. This new section is a consolidation of 51-407 
and 51-101. Those two sections were strikingly similar, hence 
the composite was relatively simple. 

Section 8. This is a revised version of 51-403. The~~ 
is no substantive change. 

Section 9. The first paragraph, less the penalty, of 
51-103 is placed here, concerning sales at less than cost. 

Section 10. This section concerning cost surveys is the 
second sentence of 51-105. There is no change. 

Section 11. 51-114 is codified here without substantive 
change. 

Section 12. 51-104 is codified here without substantive 
change. 
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Section 13. 51-107 is codified here without substantive 
change. 

Section 14. 51-106 is codified here without substantive 
change. 

Section 15. 51-108 is codified here without substantive 
change. 

Section 16. 51-411 is codified here without substantive 
change. 

Section 17. 51-413 is codified here without substantive 
change. 

Section 18. 51-116 is codified here without substantive 
change. 

Section 19. 51-113 is codified here without substantive 
change. 

Section 20. 51-115 is codified here without substantive 
change. 

Section 21. 51-111 is codified here without substantive 
change. 

Section 22. 51-110 is codified here without substantive 
change. 

Section 23. 51-109 is codified here. It is revised to 
include all offenses in both chapters rather than merely those 
offenses listed in chapter 1, and changes the prosecution 
function from the attorney general to the department of business 
regulation. 

Section 24. 51-524 incorporates the penalty provisions 
of 51-103, 51-112, 51-401, 51-405, 51-409, 51-412, and 51-414, 
i.e., all the penalty provisions of both chapters. The poten
tial fine for violations of old 51-411 and 51-413 are raised 
by this proposed section and the minimum fine is deleted. The 
potential fines of 51-405 and 51-409 are also changed. If 
the old restrictions are desired, they can be added as sub
sections to this section. 

Section 25. The reference in 8-103.4(8) to 51-401 is 
changed to chapter 5, Title 51. 

Section 26. The reference in 82A-401.1(8) to chapter 1, 
Title 51, is changed to chapter 5. 

Section 27. The reference in 82A-404 to Title 51, chap
ter 1, is changed to chapter 5. The reference to "Unfair 
Practices Act" is deleted. 
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Section 28. After the adoption of this bill there will 
no longer be an "Unfair Practices Act" denominated as such. 
Hence the reference to "Unfair Practices Act" in 84-2412 is 
changed to "Chapter 5, Title 51". 

Section 29. Section 51-101 is repealed and replaced by 
51-507. 

Section 51-101.1 is repealed and replaced in 51-502. 

Section 51-103 is repealed and replaced by provisions in 
51-502, 51-509, and 51-524. 

Section 51-105 is repealed and replaced in provisions in 
51-504 and 51-510. 

Section 51-112 is repealed and replaced 1n provisions in 
51-524. 

Section 51-116 is repealed and replaced in provisions in 
51-518. 

Section 51-401 is repealed and replaced in provisions in 
51-505, 51-502, and 51-524. 

Section 51-403 is repealed and replaced in provisions in 
51-508. 

Section 51-404 is repealed and the prosecution function 
transferred to the department of business regulation. 

Section 51-405 is repealed and replaced in 51-524. 

Section 51-406 is repealed and is not replaced. 

Section 51-407 is repealed and is replaced by 51-507. 

Section 51-408 is repealed and the prosecution function 
is transferred to the department of business regulation. 

Section 51-409 is repealed and replaced in provisions in 
51-524. 

Section 51-410 is repealed and is not replaced. 

Section 51-412 is repealed and replaced in provisions in 
51-524. 

Section 51-414 is repealed and replaced in provisions in 
51-524. 
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Approved by Committee 
on Business and Industry 

__HQUSE___ BILL NO. _ _ll __ 

INTRODUCED BY ---~~RDANOUV.~E _______ _ 

l BILL POR 15 ACT ENTITLED: "AN ACT POR TUB RECODIPICATIOR 

AND GENERAL ~EV1SION OF CHAPTERS lRD 'OF TITLE 51, R.C.M. 

1947, RELlTIBG TO UNFAIR TRADE PRACTICES, AND TO ABEND 

SECTION 84-2412, R.C.~. 1947, TO STRIKE THE REFERENCE TO THE 

UNFAIR PRACTICES ACT." 

BE 17 ENACTED BY THE LEGISLATURE OF TRE STATE OP BORTARl: 

Section 1. Section 51-117, R.C·"· 1947. is renw.bered 

51-501, and is aaended to read as follows' 

"~ ~1-~Q.1· Purpose. The 

legislature declares that the purpose of this __. chapter is 

to safeguard the public against the creation or perpetuation 

of monopolies and to foster and encourage co•petitionT by 

prohibiting unfair and discri•inatory practices by vhich 

fair and honest coapetition is destroyed or prevented. This 

~ chap~ shall be literally construed §2 that its 

beneficial purposes may be subserved." 

SPction 2. There is a new R.C.8. section nuabPred 

51-502 that reads as follows: 

51-502. Definitions. As used in this chapter, unless 

th~ context indicates otherwise, the following definitions 

apply: 
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(1) "Department• aeans the departllent of business 

regulation provided for in 82!-401. 

(2) "Article of coaaerce" includes but is not li•ited 

to any co•aodity, product, service or output of a service 

trade or profession, any product or service of a public 

utility, and any product of the soil. 

(3) •cost" as applied to production includes the cost 

of raw aaterials, labor, and all overhead expenses of the 

producer. 

(4) "Cost" as applied to distribution aeans either the 

invoice price of the article or product sold or the cost to 

the dealer or vendor for replacing the article or product in 

the quantity last purchased within 90 days prior to the sale 

of the article or product, whichever is lesser, less all 

trade discounts except custoaary cash discounts, plus the 

cost of doing business by the vendor. 

(S) •custo11ary cash discount" •eans any allowance not 

ercee~inq 2~. whether a part of a larger discount or not, 

aade to a wholesale or retail vendor when such vendor paJS 

for •erchandise within a liaited or specified tiae. 

{6) "Cost of doinq business" or •overhead expense• 

incl111es all costs of doing business incurred in the conduct 

of a business and includes, without being liaited to, the 

following iteas of expense: 

(a) labor {including salari.-s of executives and 

-2-
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officers): 

(b) rent: 

(c) iBterest on borrowed capital; 

(d) depreciation: 

(e) selling cost; 

(f) aaintenance of eqaipaeat; 

(91 delivery costs; 

(h) credit losses; 

(il all types of licenses; 

(j) taxes; 

{k) insurance and advertising. 

(7) •Person• includes any person, partnership, fira, 

corporation, joint-stock coapany, or other association 

engaged in business within this state. 

(8) "Jendor" includes not only any person acting as 

one known generally and legally as a vendor but also any 

person who perforas work upon, renovates, alters, or 

iaproves any personal property belonging to another person. 

(9) "Business• includes any person, as defined in (7), 

doaestic or foreign, engaged in the prodnctioa, aanufactare, 

distribution, purchasing, or sale of any article of coaaerce 

within the state of Montana. 

Section J. Section 51-102, R.c.~. 1947, is renuabered 

51-503, and is amended to read as follows: 

"~ 21=2Q1• Persons ~ responsible. Any person 
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who, either as director, officer& or agent of any fira or 

corporation or as agent of any person, 9ielatia! the 

assists or aids, directly or 

indirectly, in ~ ! violation ~s cha~ shall he is 

responsible therefor equally with the person, fira& or 

corporation for whoa or which he acts. 

le the p~eseeetiea ef aay pe~eea ae effiee£ 1 iiree••~ 

er a~eal 1 it ehall he eaffieieet le alle9e aai p£898 the 

aalavfal ialea' ef the persea, fi£8 1 B£ eer~era~iaa fa£ •••• 

•• whish he aeteu• 

Section 4. There is a nev R.C.ft. section nuabered 

51-50' that reads as follows: 

51-504. Proof of intent. In an injunction proceeding 

or in the prosecution of a person acting as an officer, 

director, or agent, it is sufficient to allege and prove the 

unlawful intent of the person, fira, or corporation for who• 

or which he acts. 

Section 5. There is a new R.C.ft. section nuabered 

51-505 tbat reads as follows: 

51-505. Unlawful restraint of trade. It is unlavflll 

for a person or group of persons, directly or indirectly: 

{1) to enter an agreeaent for the purpose of fixing 

the price or req11lating t.he production of an article of 

comaerce: 

(2) for the purpose of creating or carrying out any 
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restriction in trade, to: 

(a) liait productions; 

(b) increase or reduce the price of aerchandise or 

commodities; 

(c) pr~vent coapetition in the distribution or sale of 

uerchandise or coaaodities; 

(d) fix a standard or figure whereby the price of an 

article of coaaerce intended for sale, use, or consuaption 

vill be in any way controlled; 

(e) agree to add to a bid for any contract an aaonnt, 

fiied by percentage or otherwise, for the purpose of aaking 

a refund or sharing costs of bidding wit~ any other bidder; 

(f) return a part of any aaount added to a bid by 

collusive agreeaent aaong bidders to any person; 

(g) create a 11onopoly in th-. aanufactare, sale, or 

transportation of an article of coaaerce; 

(h) enter into an agreeaent which binds any person not 

to •anafacture, sell, or transport an article of coauerce 

belov a coaaon standard or figure or which keeps such 

article or transportation at a fixed or graduated figure or 

by which the price of such article is settled so as to 

preclude unrestricted co11petition. 

Section 6. Section 51-"02, R.C.K. 19q7, is renuabered 

51-506, and is aaended to read as follows: 

"~ 51-506. 
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~~ excepted. The provisions of ~~ 2J=205 do not 

apply to any arrangeaents, aqreeuent, or coabination between 

laborer&r aade vitb the object of lessening the nuaber of 

hours of labor or iacreasinq vages.• 

Section 7. There is a nev R.C.B. section nnabered 

51-507 that reads as follows: 

51-507. Unfair coapetition in sales. (1) It is unlawful 

for any business, vith the intent to destroy the coapetition 

of any regular established dealer of any article of coaaerce 

or to prevent the coapetition of any person who in good 

faith intends or atteapts to becoae such dealer, to 

discriainate between different localities in this state by 

selling or furnishing such article at a lower rate in one 

locality than in another, after aaking allo•ance for 

difference, if any, in the grade, quality, quantity, and 

actual cost of transportation froa the point of production 

or aanufacture of the article. 

(2) This section does not prohibit the aeeting in good 

faith of a competitive rate or prevent a reasonable 

classification of service by public utilities for the 

purpose of establishing rates. 

(3) 

includes 

contracts, 

The 

any 

or: 

prohibition 

scbe11e of 

any device 

against 

special 

of any 

locality discriaination 

rebates, collateral 

natore whereby such 

discr iaination is, in substance o·r fact, effected in 
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violation of the spirit and intent of this section. 

(4) Willfully and knowingly advertising, offering for 

sale, or selling auy coaaodity at less than the price 

stipulated in a contract entered iuto under this section, 

whether or not the person so advertising, offeriag for sale, 

or selling is a partr to such contract, is unfair 

coapetition, and a person daaaged thereby aay bring an 

action. 

Section 8~ There is a new R.C.!. section nuabered 

51-508 that reads as follows: 

51-508. Unfair coapetition in purchasing. (1) Any 

business which, for the purpose of creating a aouopoly or 

destroring the business of a regularly establisaed dealer or 

preventing the coapetition of any person vho in good faith 

intends or atteapts to becoae such dealer discriainates 

between different persons or localities of this state by 

purchasing any article of coaaerce at a higher rate or price 

in one locality than in another, after making due allowance 

for the difference in the actual cost of transportation froa 

the point of purchase to the point of aanufactnre, sale, 

storage, or distribution and for tbe difference in the grade 

and qualitr of such article, is guilty· of unfair 

discriaination, which is prohibited and unlawful. 

(2) Proof that any person has paid a higher rate or 

price for any article of co~•erce in one locality than in 
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another, after aaking due allowance for the difference in 

the actual cost of transportation and for the difference in 

the grade and quality of such article, shall be priaa facie 

evidence of a violation of this section. 

(3) The payaent of a higher rate or price in one 

locality than in another, after aakinq such allowance 

provided above, is not unfair discriaination provided such 

higher rate or price is paid for the purpose of aeeting the 

rate or price set by a coapetitor in sucb ~ocality. The 

burden of proof of such fact is upon the person charged with 

unfair discriaination. 

Section 9. There is a new B.c.a. section auabered 

51-509 tbat reads as follows: 

51-509. Sales at less than cost forbidden. It is 

unlawful for a vendor to sell, offer for sale, or advertise 

for sale any article of co•aerce at less than the cost 

thereof to the vendor, or to give, offer to give, or 

advertise the intent to give away any article of coaaerce 

for the purpose of injuring coapetitors and destroying 

coapetition. 

Section 10. There is a new R.c.e. section nuabered 

51-510 that reads as follows: 

51-510. Cost survey as evidence of cost. Whenever a 

particular trade or industry, of vhich the person coaplained 

against is a aeaber, has an established cost survey for the 

-8-
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locality in which the offense is coaaitted, such cost survey 

is coapetent evidence to be used in proTing the costs of the 

person complained against. 

Section 11. Section 51-114, B.C. I\. 1947, is 

renuabered ~1-511, and is aaended to read as follows; 

"~-J. 2.1::211· PEeae4YEe fee es•a~}~&~i•! 

..... ___ ..:________ ----a..:t.-
(1} The Establishing cost survey - -- , - ·--..... 

departaent shall, whenever application bas been aade by .._ 

~10r or sore persons, fieas 1 ee eeepe•••~eas within a 

partJ.cular trade or business, establish the cost surTey 

pro'l'ided for in see•iee §1 1Qii s 1-510. When petition for a 

cost survey has been so presented to the departaent, the 

departaent shall, as soon as possible, fiK a tiae for a 

public bearing upon the question of whether the cost survey 

should be establisbed~!S__if~ upon the aatter_Qf 

establishing such cost survey. The hearing shall be held at 

the office of the departsent and upon that notice which the 

departeent aay ~J Eale ••!•i•e ~ire by rule. However, 

notice of the hearing shall be published for at least .._ 
~2t successiYe weeks in the daily newspaper or newspapers as 

the departaent aay designate as aost cosaonly circulated in 

the counties to be affected by the cost s~rvey. The notice 

shall further state the locality or area in respect to which 

the cost suryey is propose~ to be established and the 

particular trade or business to be affected by it. 
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(21 At the tiae fixed in the notice any person, fiEa, 

•~ eeep&Ea•iee aay appear aad be heard by the ,departaent 

upon all questions to be deterained by it as proYided in 

tllis section. If the departaent deteraines that a cost 

sur•ey ~ should be established, it saall at the saae 

hearing proceed to classify and define the particular trade 

or business, or parts thereof, to be affected, deteraine aad 

deliait the particular area withia which the trade or 

business ~ ~ill be affected, and find and deteraine the 

probable "cost of doing business• or •o•erhead expease7 •£ 

stated in percentage of inYoice or replaceaent cost whica 

would probably be incurred by the aost efficient persony 

ti••• •• eeepeEa .. ea in the trade or business within the 

area. 

(3) ~ If the departaent deteraines that the 

probable •cost of doing business" or •overhead expensey" 

stated in percentage of invoice or repla~eaent cost which 

would probably be incurred by the eost efficient persony 

£iea 1 ee eeEpe£a\iea in the trade or business is the saae 

for the entire state, then the departaent aay, upon proper 

notice giYen as proYided in this section, create one trade 

area eabracinq the entire state. 

(4) The percentage so deterained shall be presuaed to 

be the actual "cost of doing busiaess• and "overhead 

expense• of any person, fiea, 8£ eeE,eea•iea in the trade or 

-10-
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business and within the area affected by the cost survey.• 

section 12. section 51-104, B.C.!!. 191J7, is 

renoabered 51-512, and is aaended to read as follows: 

·~ ~· •••••••• ~ sales aot basis of 

cost price. In establishing the cost of a given article or 

product to the distributor and vendor, the invoice cost of 

~ !k! article or product purchased at a forced, bankrupt, 

closeout ..... or other sale outside of the ordinary 

channels of tr~de aay not be used as a basis for justifying 

a price lover thaa one baaed upon the replaceaent cost as of 

!A! date of ~ sale of ~ ~ article or product 

replaced through the ordinary channels of trade, unless~ 

l1l ~ ~ article or product is kept separate froa 

goods purchased in the ordiuary channels of trade~ ..& 

••leas sail 

r21 the article or product is advertised and sold as 

aerchandise purchased at a forced, bankrupt, ~ closeout 

saleT or by aeans other than through the ordiaaq channels 

of trade, and _... ~h advertising ~ ..... §!~ the 

conditions under vhich ~ ~ goods vere &e purchasedT and 

the quantity of &Rea aercbandise to be sold or offered for 

sale." 

Section 13. Section 51-107, R.C.Il. 1947, is 

renumbered 51-513, and is aaended to read as follows: 

"~ .21=513. 1!Ieep,i9RB ~~!~---e~ce£!ed. ~ 
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Sectioav 11 10a, 11 19• aal 51 1Qi 

~ 51-509. 51-510, and 51-512 do not apply to any sale 

aade: 

~lll *& lQ closing out in good fait~ the ovner•s 

stock or any part thereofT for the purpose of discontinuing 

his trade in any •••~ ••aak •• eeaaeii•Y• aai ia •~• aaae ei 

\he sale article of coaaerce; 

Jll of seasonal goods~ e£ •• •~• aeaa fiie aa1e 

~__922d faith of perishable goods to pre•ent loss 

to the vendor bJ spoilage or depreciation, pro•ided aotice 

is given to the public thereof; 

~l!l ..._ J!!a the goods are daaaged or deteriorated 

in qnalityT and notice is given to the public thereof; 

~jjl ~ gz an officer acting onder the orders of any 

court; 

~J!l *& iB .a a good faith endeavor aaie ie geei 

~ to aeet the legal prices of a coapetitor •• .. .... io. ........ selling the saae article ee p•eiaa\, •• ae£•i•• •• 

ea\pa• e• a ••••iae \£aie 1 of coeeepce in the saae locality 

or trade area; 2k 

~111 ~ 12 the state of !lantana or any of its 

institutions. 
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eeeetP&ei te ~e a veaieP withia t~e aeaaia! el this aeto• 

Section 1q. Section 51-106, K.C.I!. 19-7, is 

renuabered 51-51q, and is aaeoded to read as follows: 

"~ 51-514. Fair price for agricultural prodact&r 

hew aete~eiae4. (1) The folloviug aethod shall be used in 

deteraining fair prices for agricaltural products sold on 

local aarketar in a trade area, district& or city in which 

the aajor portion of an agricultural coaaodity or product is 

produced within or adjacent to the trade area, city4 or 

district: 

(a) Khen seveaty live pe•eeat t75~ of !&! PEodDcers 

of an agricultural product or coaeod!ty aartetiag those 

products or coaaodities within a trade area. district4 or 

city de·teraine what is a fair price based upoo coapetitiYe 

and other factors for their product or coaaodity, it shall 

be -----.t.~...._--...a the fair price for that product or coaaodity 

under the teras of this ... chapter, 

(b) Those producers through their ageats shall file 

with the departaent the fair price and request a bearing for 

the establishaent of fair prices to jobbers, wholesalers, 

retailers, and consuaers of the agricultural products or 

coaaodities. ~ !n organization representiag coasnaers aay 

not be denied representation at the aee11iB! hearing. 

(2) After the establisbaent of a schedule of fair 

prices for the agricultural products or coaaodities, it is a 
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violation of this ... chapter for a producer, jobber. 

wholesaler& or retailer to sell or buy an agricultural 

coaaodity or prodact beloa the price established by the 

departaent. ~ such action is punishable under the teras 

proYided in this ~ chapter.• 

Section 15. Section 51-108, li.C.II. 1947. is 

renuabered 51-515, and is aaended to read as follows: 

.. ~ 51-515. Bebates forbiddea ae epeRa-••••· 

111 ~he secret payaent or allowance of rebates, refunds, 

coaaissions. or aaearned discounts, whether in the fora of 

aoaey or otherwise, or secretly ••tending to certaiJJ 

purchasers special services or priYileges not ••tended to 

all purchasers purchasing upon lite teras aad conditions, to 

the injury of a coapetitor ana .-..e.~ such payaent or 

allowance tends to destroy coapetition, is an unfair trade 

practice and any person, ••••• pa.-aa~akip 1 aa•p••••iea, •• 

iiiUiee!a•iea resorting to such trade practice e-.11 ~e •••••' 

is guilty of a aisdeaeanor and on couYiction •~••••• akall 

&e is subject to the penalties set out in seet4.aa !i 1 114 

51-524. 

Jll Bovever, nothing in this 

alA ahall sect~ psave•• prevents a aa ape~atiwe 

cooperative association, organized and operating on a true 

aa epeEa~ive cooperative basis, fro• returning to the 

aeabers, producers& or consuaers the abole or any part of 
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the net earnings or surplus resulting froa its trading 

operations. in proportion to their purchases or sales froa. 

to£ or through the association.• 

sactioa 16. section 51-411. R.C.II. 19117. is 

rennabered 51-516. and is aaended to read as follows: 

·~ ~· Pooling ie pe~e~aea, sale a& haa4lie' 

of qrain Bf ea&eheaeaeae R{Ohibited. .1.11. It shall lie !£ 
unlawful for any person, fi••• a& ee&pe&a\iee enqaqed in the 

baying. selliJilg• or handling of grain in any public local 

warehouse ia this statey or for the local agaat in charge of 

such warehousey or aDJ other agent of the person, fi&e 1 •• 

•• ., ••• 41:,_ operatiag the -•ey to enter into -.p l 

contract. agreeaent, eeeaiaa\iaa, or understanding with anJ 

other person, Ji••• •• •••peee\iee1 owning or operating &DJ 

other public local warehouse at anr railway statioDT ~with 

its agent whereby~ 

J!l the aeount of graia to be received or handled bJ 

~ 1k! warehouses at such station ee e\a\ieaa &hall ~ 

be e~uali•ed or pooled between ~ ~ warehouses; .. 

Jll the profits or earnings deriYed fro• eai4 lls 

••rehouses ~ are to be divided~ - -pooled_., or 

apportioned ia any aanoer.,..s. or UII&IH!!I:i'f 

J£1. the price to be paid for any kind of grainT at 

such stationT ~ is to be fired or in any aanner 
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affected~~ aaa ~ash 

{2) Bach day of the continuance of any such agraeaeat. 

contract, or understanding ~ seas~i\a•a ~op§titut~ a 

separate offense.• 

Section 17. Section 51-IU 3, li.C.II. 191l7. 

renuabered 51-517, and is aaended to read as follows: 

is 

·~ ll=lli· Destruction of food i• &eeto&aia\ et 

...ae. It shall ae is unlawful for any person. ii••• BE 

eal!'paatai.ea to destroyy or to withhold froa sale for a 

period of tiae which aakes it necessary to destroy, in 

restraint of trade. any fish, fowl, anieal. yegetable, or 

other st~ali, ••-'•••• PIOdt£ty or ... ,., .. articlb which 

.._ !§ castoaary ~ or vhiaa ••• proper food for haaan 

beinqsT and ..a il in fit saaitary condition to be used as 

SIICbo" 

section 18. Section 51-116, R.C.II. 19117. is 

renuabered 51-518, and is aaended to read as follows: 

n~ 51-5]8. Alteration of inwoices Hlaeial 

prokibittd. It is unlawful for a person, pawtlae•a~ip 1 ii••• 

ae&pel!'a,iaa, jeie' st~eeh aeepaar1 •• atlael!' aeeesia\iaa, •• 

iaiieei ia ••••i•• i1 1;a, to change, alter, substitute. or 

falsify an invoice .a..e if the practice tends to injure a 

coapetitor~ ~ destroy co•petition4 or .. •!s~ead a eour~ 

or the departaent ef aQsiaess Ee~Q~a\iea. ~ ~ practice 

is unfair trade practice and a person, fiwa, paE,ae&ship, 
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seppeE&tiea, e• aseeeiaties resorting to tnat trade practice 

is guilty of a aisdeaeanor and is subject to the penalties 

provided in seetiee §1 114 51-5Z9." 

section 1Q. Section 51-113, a.c.11. 19•n, is 

renuab~red S1-519, and is aaended to read as follows: 

"~ 51-519. 9epaptaeat aiaisi&tpatiaa sf aat 

~J iateEYeatiaa ePi&PB P&Yiav appeals ppeeess 

Enforcetent by departaent. (1) The 

departaent shall prevent a person, f~Pa, a& eewpaeetiaa fro• 

violating any of the pro'fisions of this chapter. 

(2) Upon receiving notice that a person, fips &E ... , .... ,, .. is violating or has violated any of the 

provisions of this chapter, the departaent shall iaaediately 

~ direct the person giving .... ~ notice either to 

appear before the director of the departaent or to aake a 

written reply to show probable cause of .... ~ violation. 

If probable cause is shown, the departaent 

J!l aake its ovn investigation~ ~ 

east thea ~ 

J£L within sisty (60~ days of the finding of probable 

cause ~ aake a written report of its investigation~ and_ 

--'" 
J£l sail a copy of its findings to the 

initially giving notice of a violation. 

person 

(3)jsl Ifw af\e~ aa ia¥es~i~atiea the departaent£ 

after an investigation, has reason to believe that the 
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person, f;i,l'a 1 - esl'p&!'atiea has been or is engaging in any 

course of conduct or doing any act in violation, of this 

chapter and if it appears to the departsent that a 

proceeding by it would be t& !a the interest of the public. 

it shall issue and serve upon the person, fiPa &E 

eawpel!atiea a coaplaint stating He ll!!: char9es ia iillat 

I'B&paet, and containing a notice of a hearing apaa a iay aai 

at a place and upon a day aot less than ~ 

~~ days after the service of the cosplaint. 

J£l A cosplaint aay be aaended by the departaent in 

its discretion at any tiae &i•• (~ days prior to the 

issuance of an order based on it • 

Jsl ~he person, fiEB BE eeEpaeatiaa so coaplained e4 

aqain§t aay appear at the place ani tiae so fixed and show 

cause vhy an order should not be entered by the departsent 

requiring .... such person, Ci!'s 1 e!' eaepee~~·• to stop the 

~iolation of the law charged in the coaplaint. 

Ml. any person, fil'a eE &&!'pel!a\iea say sake 

applicationT and upon good cause shown aay be allowed by the 

departsent to intervene and appear in the proceeding by 

counsel or in person. 

~l The testiaony in the proceeding shall be reduced 

to writing and filed ia the effiee ef with the department. 

Jfl If upon the hearing the departaent believes that 

the act or conduct in question is prohibited by this 
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chapter. it shall aake a ~epeet findings of ftct in writing 

ia w~ie~ i~ &hall sta•e its fiaiia~e as ~e the fae~s and 

~ issue and cause to be served on ~ the persony-4~ 

BE eeEpeea*'aa charged an order requiring _... such person7 

fiE~, BE &&EpeEatiea to stop the acts or conduct. 

jg1 Until a transcript of the record in the hearing 

has been filed in a district court. as heEeiaafteE pEewiiei 1 

the departaent aay at any tiae, upon the notice and in the 

Banner ae it considers proper, aodifJ or set aside. in 

whole or in part. ~ ~ report or ~ ~ order aade or 

issued by it under this section. ,,, A court rerie•ing an order of the departaent aay 

issue such writs as are ancillary to its jurisdiction or are 

necessary in its judgaent to prevent injury to tbe public or 

to coapetitors pending the ogtc91e of tbe suit. 

(5) To the extent that the order of the departaent is 

affiraed. the court shall thereupon issue its own order 

coaaanding obedience to the teras of the order of the 

departaent. 

(6} Proceedings ia t~e iie,Eiet eeaet gnger this 

section shall be given precedence over other civil cases 

pending in_the district cou[1T and shall be in every 

vay expedited. 

(7) A person, fiEa 1 BE eeFpeea~iaa vho violates an 

order of the departaent te eeaee ani ieeist after it has 
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becoae final7 and while the order is in effect shall 

forfeit and pay to ~ ~ state a penalty of not aore than 

for each violation, whish 

aetlea aee&!h' ay t~is state. 

(81 The reaedies and aetbod of enforceaent of this 

chapter provided for in this section are concurrent and in 

addition to the other reaedies provided in this chapter." 

Section 20. Section 51-115. R.C • .!. 191l7. is 

rennabered 51-520. and is aaended to read as follows: 

"~ 51-520. ... , .. ,,. In vest igat io!!. i!L The departeent£ for tile 

purpose of conducting hearings and investigations vhichT in 

the opinion of tbe departaent7 are necessary and proper for 

the exercise of the powers vested ia it by this chapter~ .._ 

t~e fellewla! pewe~s• 

f11 Whe iepaetaeat shall at all reasonable ti•es have 

access to, fee the pee~ese ef eaaaiaatiaa, aal t~e ~i~~' •e 

eepf any evidence &§ concerning a person being iuvestigated 

or proceeded against that relates to any •atter under 

investigation or in question and the right to copy such 

evidence. Aay aeaaaE af ~~e fi!! departaent aay issue 

subpoenas requiring the attendance and testiaony of 

witnesses and tbe production of any evidence that relates to 

any aatter under investigation or in question7 before the 
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departaent7 or before its duly authorized agent conducting 

the investigation. An agent, duly authorized by the 

departaent for those purposes, aay adainister oaths and 

affirn3tions, exaaine witnesses, and receive evidence. The 

attendance of witnesses and the production of evidence aay 

be required fro• any place in this state at any designated 

place of hearing. 

(2) Upon application br the departaent ._ iB ~ ! 

case of contuaacy or refusal to obey a subpoena issued to a 

person, aey ~ district court of this state, within aey ~ 

district where the inquiry is carried on or where a person 

guilty of contuaacy or refusal to obey is.found£-. resides£ 

or transacts business, 

has jurisdiction to issue to that perso&r an order 

requiring hiv to appear before the departaent7 or its dnly 

authorized agentT and ..... to produce evidence if so 

ordered7 or "- to give testi•ony regarding the aatter 

under investigation. Pailure to obey the order of the court 

aay be punished by the court as a conteapt. 

(3) A person •~J not be excused froa attending and 

testifying or froa producing books, records, correspondence, 

documents, or other evidence in obedience to the subpoena of 

the departaent7 on the ground that the testiaony or evidence 

required of him aay tend to incriainate hi• or subject hi• 

to a penalty or forfeiture. An individual aay not be 

-21-

2 

3 

II 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

211 

25 

LC 0001/01 

prosecuted or subjected to a penalty or forfeiture for or on 

account of a transaction, aatter, or thing concerning which 

he is coapelled7 to testify or prodnce evidence, after 

having claiaed his privilege against salt iaewiaiaatiea 

se1f-incriaination7~ •• ••••ify •• peeieee e•iieaae 1 eaeep• 

t;lt;at; iiB u individual so testifying is not_exeapt fro• 

prosecution and pnnishaent for perjury coaaitted in 

testifying." 

Section 21. Section 51-111, B.C. II. 19117, is 

renuabered 51-521, and is aaended to read as follows: 

.. ~ 51-51.1. Wlte aay ea~aia •lela~••• In1uactioas 

daaages -- production of eyidence. 1!l Any person, ~ 

aay 

aaintain an action to enjoin a continuance of ~ AB act e. 

~ in violation of sss•isas 51 1Q1 •• 51 198, iasl.-i••• 

if ia~aeei t;~eee~y, 51-5QS tltrough 51 518. aad for the 

recovery of daaages. IfT in such actionT the court ~ 

~ ~ that the defendant is violating or has violated 

any of the provisions of seetieas 51 1Q1 te 51 198 1 

iaelasive 51 505 through 51 518, it shall enjoin the 

defendant froa a continuance thereof. It ~ is not ~ 

necessary ~ to allege or prove actual daaages to the 

plaintiff ~e allegei e£ peevei. 

Jll In addition to such injunctive relief, the 
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plaintiff recoYer 

froa the defeadant three tiaes the aaonnt of ~ actual 

daaaqes, if aar 1 sustained. 

.ill. tit-J' ! defendant in an action brought under .._ 

p&evisiaas ef this section aay be required to testify under 

the p&evisieae ef ilha Gale !optana Bulii of civil Procedure 

ef -.It is sila•a ,.L .. I! addition the books and records of aay 

such defendant aay be brought into court and introduced~ 

Rafaeaaaa, iaile avileaee1 ipto evideace by referense. 

p.aviaei, hawevee, ilh~ aa 12 inforaation so obtained aay be 

used against the defeadaat as a basis for a aisdeaeaaor 

prosecution auder •he peaviaiaae ai saeilia.. 11 181 ila 

11 10i1 iaelasive, aal 11 113 51-505 throggh 51-518 aad 

51-524." 

Section 22. Section 51-110, &:.c.a. 19111, is 

renuabered 51-522, and is aaended to read as follows: 

·~ 51-5~~- lllatal aaatowaeile eaaeveey Beco•erz 

oa illegal coptrasts forbidden. ~ ! contract, ezpress or 

iaplied. aade by ~ ~ person, fie• ee eaepeeatoiaa ia 

violation of any of the proyisions of ee~iaaa 51 101 ila 

i' 108 1 iaelaeive, 51. 505 through 51 518 is aeela&el toe lila 

an illegal contract and no recovery thereon ~ aAI be 

had." 

section 23. Section 51-109. R.C.!I. 19111, is 

renuabered 51-523, an4 is a•ended to read as follows: 
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"~ 51-5?3. •-~••aey 9eaeeal Denrttent to 

institute suit~. Upon the third Yiolation of any of the 

provisions of see,ieee 51 101 ila 11 1GB, iaslasiYe 1 51-505 

through 51-51~ by any corporation, iii sh•ll lila •~• •••r ef 

the ·-•ewaey 9e•e••l 4epartaent 4& §}J!l institute proper 

suits or quo warranto proceedings in aay A court of 

coapetent jurisdiction for the forfeitere of its charter, 

rights. franchises or priYileqes~ and powers exercised by 

such corporationT and to peraaaently eajoin it fro a 

transacting busiaess in this state. If ia such action the 

court ~ ~ finds that -.a. lli corporation is 

Yiolating or has violated &!J of tbe prowisions of ..... , ... 
11 101 toe 51 108 1 iasleaiYe 1 51-505 through 51 518, it ...-

shal! enjoin .... the corporation froa doing business ia 

this state peraanently or for such tiae as the court ~ 

~ ~. or ..-. ~ annul the charterT or revoke the 

franchise of such corporation.• 

Section 24. There is a new R.c.a. section nuabered 

51-524 that reads as follows: 

51-5211. Penalties. (1) Except as otherwise pro•ided in 

this section. a person, whether as principal, agent. 

officer, or director. who Yiolates any of tbe provisions of 

51-505 through 51-518, is guilty of a aisdeaeanor for each 

single Yiolation and upon conviction thereof shall be fined 

not less than $100 or aore than $1,000 or iaprisoned for a 
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terw not to exceed 6 aonths or both. 

(2) A violation of 51-505 is punisb.able bJ 

iaprisonaent in the countJ jail for a period not less than 

24 hours or aore than year or bJ fine not exceeding 

$25,000 or hoth. 

(31 ib.en there is a violatioa of 51-516, in addition 

to the penalty specified in (1), the coart before which a 

conviction is had shall, within 10 days after jodgaent of 

conviction is given, forward a certified copy of the 

jndg·aent to the departaent of agriculture, aad that 

departaent shall revoke any license issued to the person so 

convicted. In sacb. case no new license ••J be graated to the 

person whose license is revoked, nor to anyone either 

directly or indirectlJ engaged with hia ia such business, 

tor a period of 1 year. 

Section 25. section 8-103.4, R.C.!. 1947, is aaended 

to read as follows: 

"8-103.4. lpproyal of carrier agreeaents. (1) lay 

carrier as defined in eee\oiea 8-101(h) vhicb is a party to 

an agreeaent between or aaong two ~ or aore carriers 

relating to rates, fares, classifications, diYisions, 

allowances, or charges (including cbarges between carriers 

and compensa~ion paid or received for the use of facilities 

and equipaent). or rules pertaining thereto, or procedures 

for the joint consideration. initiati.oa or establislaaent 
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thereof. aay, nuder such rules as the coaaission prescribes, 

apply to the public service coaaission for approYal of the 

aqreeaent and the coaaission shall by order approve any 

agreeaent, if approval thereof is not prohibited by 

subsections (3), (~),or (5) of this section. The approva1 

of the coaaission shall be granted only upon such teras and 

conditions as the coaaission aay prescribe as necessary to 

enable it to grant its approval in accordance with this 

subsection. 

(2) Each conference, bureau. eoaaittee, or other 

organi&ation established or coatinaed pursuant to aay 

agreeaent appro•ed by the coaaission and the proyisions of 

tb.is section, shall aaintain such accounts, records. files. 

and aeaoranda and shall subait ~o the coaaission suck 

reports, as aay be prescribed by the coaaission, and all 

such accounts, records, files, and aeaoranda sb.all be 

subject to inspection by the coaaissioa or its duly 

authorized representative. 

(3) The coawission aay not approve under this section 

any agreeaent between a carrier by hiqhvay and a carrier by 

rail unless it finds that such agreeaent is of the character 

described in this section and is liaited to aatters relating 

to the transportation onder joint rates or over through 

routes. 

{q) The coaaission aay not approve under this section 
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any aqreeaent which it finds is an agreement with respect to 

pooling or division of traffic, service, or earnings. 

(5) The coaaission aay not approve under this section 

any agreeaent which establishes a procedure for the 

deteraiDation of any aatter through joint consideration 

unless it finds that under the agreeaent there is accorded 

to each party the free and unrestrained right to take 

independent action either before or after any deteraination 

arrived at th~ough such procedure. 

(6) The coaaission aay, upon coaplaint or upoa its own 

initiative without coaplaint, investigate and deteraine 

whether any agreeaent previously approved bJ it under this 

sectioa, or any teras or conditions upon which such approval 

vas granted, is not in conforaitJ with this section or 

whether any such ..._ teras or conditions ~ ~ not 

necessary for the purpose of conforaitr with this section. 

After such investigation, the coaaission aay by order 

terainate or aodify its approval of such agreeaent if it 

finds such action necessary to insure conforaitJ with this 

section, and aay aodify the teras and conditions upon which 

such approval vas granted to the extent it finds necessary 

to insure conforaity with this section or to·the extent it 

finds its teras and conditions unnecessary to insure such 

conforaity. The effective date of any order terainating or 

aodifying approval, or modifying teras and conditions, aay 
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be postponed for such period as the coaaission deteraines is 

reasonably necessary to avoid undue hardship. 

(71 Ro order aay be entered under this section except 

after interested parties haye been afforded reasonable 

opportunity for hearing. 

(8) The parties to any agreeaent approYed by the 

coaaission under this section and other persons are, if the 

approval of such agreeaent is not prohibited by subsections 

(3), (II), or (5) of this section, herebJ exeapted froa 

eontana antitrust laws with respect to 

including see-iea i1 IIQ1 chapter 5, Title 51 

such agree•ent, 

or any other 

statutes prohibiting aouopolies, price fixiag, or restrain~ 

of trade. 

(9) Any action of the coaaission under this section ia 

approYing an agreeaent, or in denying an application for 

sach approYal, or in terainating or aodifring its approval 

of an agreeaent, or in prescribing teras and conditions upon 

which its approval is to be granted, or in aodifying such 

teras and conditions, shall be construed as having effect 

solely with reference to the applicability of subsection 

(8)." 

Section 26. section 821-401.1, R.c.e. 19q7, is aaended 

to read as follows: 

•82A-q01.1. Functions of departaent. The departaent 

aud its units are responsible for adainistering lavs 
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pertaining to business regulation, including, but not 

liaited to, laws pertaining to: 

(1) ~ banks and banking (Title 5, chapters 

through 14); 

(2) ~~ bqildi&q and loan associations (Title 7, 

chapter 1); 

{3) ~credit u&ious (Title 14, chapter 1); 

(II) seasaaes consuaer protection (~itla as. chapter 

., ; 

(5) &apHYisiea §!perwision of the ailk industry 

(~itle 27. chapter II); 

(6) Geasaae£ copsuaer loans (Title ~7. chapter 2); 

{7) ~ ~ and aarketiug of coal (Title 50, chapter 

6) ; 

(8) ~ nefair business practices 

chapter ~ 21 ; 

(Title 51. 

(9) Re!aloa4;iea pequlation of petroleua products (Title 

60, chapter 2); 

(10) ~ retail installaent sales (Title 74, chapter 

6); 

(11) &~aadasi sttedarg weights and aeasures (Title 90. 

chapter 1); 

(12) PPep!'ie~asy proPrietan pe&4i seeeaiiiEJ 

postsecondafy educational institutions (Title 75, chapter 

92) •• 
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Section 27. section 82A-404, R.C.B, 1947, is aaended 

to read as follows: 

"82!-1104. Board of trade abolished functions 

transferred, (1) The board of trade, provided for in ~ 

title 27. chapter 3, is abolished and its functions in ~ 

Title 51. chapter ~ 

~ are transferred to the departaent of business 

regalation. Unless inconsistent with this act, any reference 

in the Rewised Codes of Boutana. 1947, to t~e Bootaaa state 

board of food distributors or the board of trade aeans the 

departaeut of business regulation." 

Section 28. section 84--211112, a.c.a. 191117. is a.ended 

to read as follows: 

•84--211112. Eaployaent of help--. disposal of license 

aouey. The ~ departaent of rewenue is hereby authorized 

to eaploy such clerical·and field assistance as ••Y )a f•••• 
necessary to carry out and to adainister the prowisions of 

this act. All aoney collected under the provisions of this 

act shall he paid into the state treasury, with li•e ie1la&a 

i$~ of the fee collected froa each store license sold 

credited to an earaarked revenue fund for adaiuistration of 

•~e Uafais P&aa\iaee A~ Ch~PtE!r _5. Title _51. by the 

departaent of business regulation and the rest to the credit 

of the general fund." 

Section 29. Repealer. Sections 51-101, 51-101.1. 
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51-103, 51-105, 51-112, 51-118, 51-401, 51-403, 51-404, 

2 51-405, 51-406, 51-407, 51-408, 51-409, 51-410, 51-412, and 

3 51-414, R.c.!. 1947, are repealed. 

-End-
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HOUSE BILL NO. 31 

INTRODUCED BY B~RO~NOUVE 

A &Ill FOR AN ACT ENTITLED: •AN ACT FOR THE R~CODIFICATION 

AND GENERAl REVISION OF CHAPTERS 1 AND 4 OF TITLE 51t R.C.M, 

1947t RElATING TO UNFAIR TRADE PRACTICES• AND TO AMEND 

~E~fTBN SECTIONS 8-101£4• 82A-401.1• 82A 404, ANQ 84-2412, 

~.c.H. 1947t TO STRIKE THE REFERENCE TO THE UNFAIR PRACTICES 

ACT.• 

8E IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

Section 1. Section 51-117, R.C.H. 1947o is renumbered 

51-SOlo and is amended to read as follows: 

•s-i--i-t'f ~· ecrtSfl'ttn~Oft--e+--~ purpose. The 

legislature declares that the purpose of this aet chapter is 

to safeguard the public against the creation or perpetuation 

of monopolies and to foster and encourage competition~ by 

prohibiting unfair and discriminatory practices by which 

fair and honest competition is destroyed or prevented. This 

aet ~~ shall be literally construed ~ that its 

beneficial purposes may be subserved.n 

~ection 2. There is a new R.c.M. section numbered 

51-':>0l that reads as follows: 

51-502. Definitions. As used in this chapter, unless 

the context indicates otherwise, the following definitions 
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apply: 

11) "Department• means the department of business 

regulation provided for in 82A-401. 

(2) •Article of commerce• includes but is not limited 

to any commodity, product, service or output of a service 

trade or p~e+e~s+o"y-eny-p~t--e¥--se~+ee--e+--e--p~++e 

ut++~tyy--e"d any product of the soil. A PRODUCT OR SERVICE 

Of A PUSLIC UTILITY IS NOT IKCLUDED WITHIN THE TERM •ARTICLE 

Of COMMERCE•. 

(3} •cost• as applied to production includes the cost 

of raw materials, labor, and all overhead expenses of the 

producer. 

(41 •cost• as applied to distribution .eans either the 

invoice price of the article or product sold or the cost to 

the dealer or vendor for replacing the article or product in 

the quantity last purchased within 90 days prior to the sale 

of the article or product, whichever is lesser, less all 

trade aiscounts except customary cash discounts, plus the 

cost of doing business by the vendor. 

{5} •customary cash discount" means any allowance not 

exceeding 2%, whether a part of a larger discount or noto 

made to a wholesale or retail vendor when such vendor pays 

for merchandise within a limited or specified time, 

(6) •cost of doinq business• or •overhead expense• 

includes all costs of doino business incurred in the conduct 
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of a business and includes, without being limited too the 

following items of expense: 

(a) labor (including salaries of 

officers); 

(b) rent; 

(c) interest on borrowed capital; 

(d) depreciation; 

(e) selling cost; 

(f) maintenance of equipment; 

(g) delivery costs; 

(h) credit losses; 

(i) all types of licenses; 

(j) taxes; 

{k) insurance and advertising. 

executives and 

(7) •Person• includes any person, partnership, firmo 

corporation, joint-stock company, or other 

engaged in business within this state. 

association 

(B) •vendor" includes not only any person acting as 

one known generally and legally as a vendor but also any 

person who performs work upon, renovates, alters, or 

improves any personal property belonging to another person. 

(9) •Business• includes any person, as defi.ned in (7)o 

domestic or foreign, engaged in the production, manufacture, 

distribution, purchasing, or sale of any article of commerce 

within the state of Montana. 
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~ection 3. Section 51-102, R.c.H. 1947, is renumbered 

51-503, and is amended to read as follows: 

•st-t&r ~· Persons deemed responsible. Any person 

who, either as director, officer~ or agent of any firm or 

corporation or as agent of any persono v~~~--~he 

prev+~+~n~--e~--~h+s--e~y assists or aidso directly or 

indirectly~ in ~ueh ~violation of thjs chaoter ~he++-ee ~ 

responsible therefor equally with the person, fir~ or 

corporation for whom or which he acts. 

rft-~he-pre~eH~+Oft-e~-eny-perSOft-&S--e+~e~y--d+r~r 

er--~geft~y--+~--~e+~--be-s~~+e+eft~-~e-e++eqe-ftftd-preve-~he 

Hft?&W~H~-+n~eft~~-~e-pe~++rM7-or-eeroere~ieft ~-whom 

er-wh+eh-he-oe~s•" 

Section 4. There is a new R.C.H. section numbered 

51-504 that reads as follows: 

;1-504. Proof of intent. In an injunction proceeding 

or in the prosecution of a person acting as an officer, 

director, or agent, it is sufficient to allege and prove the 

unlawful intent of the person, firmo or corporation for whom 

or which he acts. 

Section 5. There is a new R.c.H. section numbered 

51-505 that reads as follows: 

51-505. Unlawful restraint of trade. It is unlawful 

for a person or group of persons, directly or indirectly: 

(1) to enter an aoreement for the purpose of fixing 
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the price or regulatin~ the production of an article of 

commerc.oa; 

(l) for the puroose of creating or carrying out any 

rest~iction in trade, to: 

(a) limit productions; 

(b) increase or reduce the price of merchandise or 

comillodities; 

(c) prevent competition in the distribution or sale of 

merchandise or commodities; 

(d) fix a standard or figure whereby the price of an 

article of commerce intended for saleo use, or consumption 

will De in any way controlled; 

(e) agree to add to a bid for any contract an amounto 

fixed bY percentage or otherwise, for the purpose of makinq 

a refund or sharing costs of bidding with any other bidder; 

(f) return a part of any amount added to a bid by 

collusive agreement among bidders to any person; 

(o) create a monopoly in the manufacture, sale, or 

transportation of an article of commerce; 

(h) enter into an agreement which binds any person not 

to manufacture, sello or transport an article of commerce 

below a common standard or figure or which keeps such 

article or transportation at a fixed or graduated fiqure or 

oy which the price of such article is settled so as to 

preclude unrestricted competition. 
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Section b. Section 51-402t R.c.~. 194lo is renumbered 

51-506, and is amended to read as follows: 

"5+-49~ ~. &e~~e+ft--~~eeme~~~-b~~-+ee&r~ 

iAQUL excepted. The provisions of th+s-ae~ 2l=2U2 do not 

apply to any arrangements, agreement, or combination between 

laborersT made with the object of lessening the number of 

hours of labor or increasing wages.• 

Section 7. There is a new R.C.Me section numbered 

51-507 that reads as follows: 

51-507. Unfair competition in sales. (1) It is unlawful 

for any business, with the intent to destroy the co•petition 

of any regular established dealer of any article of commerce 

or to prevent the competition of any person who in good 

faith intends or attempts to becoae such dealer, to 

discriminate between different loca~ities in this state by 

selling or furnishing such article at a lower rate in one 

locality than in another, after making allowance for 

difference, if any, in the grade, quality, quantity, and 

actual cost of transportation from the point of production 

or manufacture of the article. 

(2) This section does not prohibit the meeting in good 

taith of a competitive rate or prevent a reasonable 

classification of service by public utilities for the 

purpose of establishing rates. 

(3) The prohibition against locality discrimination 
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includes any scheme of special rebates, collateral 

contracts, or any device of any nature whereby such 

discrimination is, in substance or fact, effected 

violation of the spirit and intent of this section. 

in 

(4) Willfully and knowingly advertising, offering for 

sale, or selling any com.odity at less· than the price 

stipulated in a contract entered into under this section, 

whether or not the person so advertising, offering for sale, 

or selling is a party to such contract, is unfair 

co.petition, and a person damaged thereby may bring an 

act. ion. 

Section e. There is a new R.c.M. section numbered 

51-508 that reads as follows: 

51-508. Unfair competition in purchasing. (1) Any 

business which, for the purpose of creating a monopoly or 

destroying the business of a regularly established dealer or 

preventing the competition of any person who in good faith 

intends or attempts to become such dealer discriminates 

between different persons or localities of this state by 

purchasing any article of commerce at a higher rate or price 

in ~e locality than in another. after making due allowance 

for the difference in the actual cost of transportation from 

the point of purchase to the point of manufacture, sale, 

storage, or distribution and for the difference in the grade 

and quality of such article, is guilty of unfair 
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discrimination, which is prohibited and unlawful. 

(2) Proof that any person has paid a higher rate or 

price for any article of commerce in one locality than in 

another, after making due allowance for the difference in 

the actual cost of transportation and for the difference in 

the ~rade and quality of such article, shafl be prima facie 

evidence of a violation of this section. 

(3) The payment of a higher rate or price in one 

locality than in another, after making such allowance 

provided above, is not unfair discrimination provided such 

higher rate or price is paid tor the purpose of meeting the 

rate or price set by a competitor in such locality. The 

burden of proof of such fact is upon the person charged with 

unfair discrimination. 

Section 9. There is a new R.c.H. section numbered 

51-509 that reads as follows: 

51-509. Sales at less than cost forbidden. It is 

unlawful for a vendor to sell, offer for sale, or advertise 

for sale any article of commerce at less than the cost 

thereof to the vendoro or to giveo offer to oive, or 

advertise the intent to give away any article of commerce 

for the purpose of injuring competitors and destroying 

competition. 

Section 10. There is a new R.C.M. section numbered 

51-510 that reads as follows: 

-a- HB 31 



2 

3 

4 

"> 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l1 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0031/0Z 

51-510. Lost survey as evidence of cost. Whenever a 

particular trade or industry, of which the person complained 

against is a member• has an established cost survey for the 

locality in which the offense is committed, such cost survey 

is competent evidence to be used in proving the costs of the 

person complained against. 

Section 11• Section 51-114• R.t.K. 1947. is 

renumbered 51-511• and is amended to read as follows: 

••H-+i-~ ~· Preee~~re-----+er---- e~~abl~+ng 

Establishing cost survey ----he~~~------ne~e. (1) The 

department shall, whenever application has been made by ~ft 

t10t or more personsy--Hrr.t.,.---&t"--ecw~a-t+~ within a 

particular trade or business. establish the cost survey 

provided for in ~eet.+--5~~ ll=.ll.Q. When petition for a 

cost survey has been so presented to the department• the 

department shall, as soon as possible, fix a time for a 

public hearing upon the question of whether the cost survey 

should be established• and jf so. upon the matter of 

estab!jshjng such cost syryey. The hearing shall be held at 

the off ice of the department and upon that notice which the 

department may by-ru+e--~u+re regujre by rule. However, 

notice of the hearinq shall be published for at least t.we 

tZt successive weeks in the daily newspaper or newspapers as 

the department may designate as most commonly circulated in 

the counties to be affected by the cost survey. The notice 
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shall .further state the locality or area in respect to which 

the cost survey is proposea to be established and the 

particular trade or business to be affected by it. 

(2) At the time fixed in the notice any person.,--~ 

er--eorpere~+&ft may appear and be heard by the department 

upon all questions to be determined by it as provided in 

this section. If the department determines that a cost 

survey ~he++~ be established, it shall at the same 

hearing proceed to classify and define the particular trade 

or business, or parts thereof, to be affected, determine and 

delimit the particular area within which the trade or 

business ~ne++ ~ be affected, and find and determine the 

probable •cost of doing business• or •overhead expense··~ 

stated in percentage of invoice or replaceaent cost which 

would probably be incurred by the most efficient person~ 

~+ra.--er--ee~~eft in the trade or business within the 

area. 

(3) Where lf the department determines that the 

probable •cost of doinq business• or •overhead expensey• 

stated in percentaqe of invoice or replacement cost which 

would probably be incurred by the most efficient person~ 

~+rm.-ar-eer~&rat.+e" in the trade or business is the same 

for the entire state, then the department may, upon proper 

notice qiven as provided in this section, create one trade 

area embracinq the entire state. 
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(41 The pe~centaqe so deter•ined shall be presumed to 

be the actual ~cost of doing business~ and •overhead 

expense" of any persony-~+rs.-o~~~~~eft in the trade or 

business and within the area affected by the cost survey,• 

Section lZ. Section 51-lOito R.c.H. 191t7, is 

renumbered 51-512, and is amended to read as follows: 

•5~-ie~ ll=21Z• Enfor~ ~ sales not basis of 

cost price. In establishing the cost of a given article or 

product to the distributor and vendor, the invoice cost of 

'~ tbg article or product purchased at a forced, bankrupt, 

closeout so+eo or other sale outside of the ordinary 

channels of trade .ay not be used as a basis for justifying 

a price lower than one based upon the replacement cost as of 

~ date of ~ sale of se+d £be artic'e or product 

replaced through the ordinary channels of tradeo unless~ 

Ll1 'o+d ~ article or product is kept separate from 

goods purchased in the ordinary channels of tradei ~d 

ttrt+ess-so+d 

(?l ~e article or product is advertised and sold as 

merchandise pur~hased at a forced, bankrupt• AL closeout 

saley or by means other than through the ordinary channels 

of tradew and so+d ~ advertising she++ s~a~ ~ the 

conditions under which se+d ~ goods were so purchased~ and 

the quantity of spe" merchandise to be sold or offered for 

sale.• 
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Section 13. Section 51-107. R.t.H. 19~7. is 

renumbered 51-513o and is amended to read as follows: 

",i:-HH .5..1=.lll· 
p~ew+s+o~s--of--se~~+ens 

E~e~+ens ~tles excepted. ~e 

Sect ; on s s-t-i:S3T-§i:-~~nd-,i:-i:e5 

s"a++ 51-509, 51-510. and 51-51~ not apply to any sale 

made: 

tatLll +n in closing out in good faithT the owner's 

stock or any part thereofy for the purpose of discontinuing 

his trade in any stteh-s~oek-or-ee~d+~yy-and-+n~e-eese-ef 

~he-so+e ar,jcle of comaerce; 

1Zl of seasonal goodsi or~th~bone-f+de-se+e 

131 jn gpod faith of perishable goods to prevent loss 

to the vendor by spoilage or depreciation, provided notice 

is given to the public thereof; 

fbt~ Vhen ¥hen the goods are da~aged or deteriorated 

in qualityT and notice is qiven to the public thereof; 

tet~ &y hx an officer acting under the orders of any 

court; 

ttlt~ll *" iD - <L_gW).IL.f.ilil.b ende<iivor ....ee-+.,-~ 

~e~h to •eet the legal prices of a competito~ es--here+" 

tl~+ftetl selling the same article e~-p~odue~y-er-serv+ee-e~ 

out~-ot-.-serv+ee-~~adeT of cpmmer~e in the same locality 

or trade area; QL 

tet~ ~o ~ the state of Montana or any of its 

institutions. 
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Any-peP~efty-++rm-or-~~+eft-who-pe~~~-ttpOftT 

re"eve~esy--e+~~--eP--+m~s---eftY---pep~eft8+---pPep~y 

be+en~+n~--~e--&fte~her-pe~-++rm-o•-ee~oro~+OftT-~he++-be 

ee"~ued-•e-&e-e-YeftdeP-w+~~-the-meaft+ftg-o+-•ftTs-aetw• 

Section 14. Section 51-106• R.c.M. 1947• is 

renumbered 51-514o and is amended to read as follows: 

·~~-~&6 ~- Fair price for agricultural productsy 

hew-detePM+fted• (1) The following method shall be used in 

determining fair prices for agricultural products sold on 

local marketsy in a trade area. district~ or city in which 

the •ajor portion of an agricultural co-.odity or product is 

produced within or adjacent to the traHe area, city~ or 

district: 

(a) When seve~y-~+we-pePeen~75%t of ~ producers 

of an agricultural product or co•modity marketing those 

products or com•odities within a trade area. district~ or 

city d~termine what is a fair price based upon competitive 

and other factors for their product or commodity. it shall 

be eens+dered the fair price for that product or commodity 

under the terms of this ae~ ~~-

(b) Those producers through their agents shall file 

with the department the fair price and request a hearing for 

the establishment of fair prices to jobbers. wholesalers. 

retailers. and consumers of the aqricultural products or 

commodities. Any An orQanization representing consumers may 
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not be denied representation at the •ee~in~ bgarjng. 

(2) After the establishment of a schedule of fair 

prices for the agricultural products or commodities, it is a 

violation of this ae• chapter for a producer, jobber, 

wholesaler~ or retailer to sell or buy an agricultural 

commodity or product below the price established by the 

department. ~~ ~ action is punishable under the terMs 

provided in this ee~ cnapter.• 

Section 15. Section 51-lOBo R.C.M. 19,.7o is 

renumbered 51-515o and is amended to read as follows: 

•§~~ ~· Rebates fo~bidden ea operatives. 

~ The secret payMent o~ allowance of rebates, ~efundso 

commissions, or unea~ned discounts, whether in the fo~• of 

money or otherwise, or secretly extending to ce~tain 

purchase~s special services or prlvileges not extended to 

all pu~chasers purchasing upon like terms and conditions, to 

the injury of a competitor and where ~ such payment or 

allowance tends to destroy competition, is an unfair trade 

practice and any persony-~+~paP~ersh+py-ear~+eny--oP 

a~e+a~+~ resorting to such trade practice sfta++-be-deefted 

~ guilty of a misdemeanor and on conviction ~ree~-~ha++ 

be~ subject to the penalties set out in ~e~oft--5~~ 

~l=2Zi· 

ProY+dedT--hewewery--~het 121 However, nothing in this 

aet--~ha++ ~~n ~eve"~ QL~ a ee-~e~~Ye 
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£Ooperatj~e association. orqanized and operating on a true 

e~~+~e Loopecatjy~ basis, from returning to the 

members, producers~ or consumers the whole or any part of 

the net earnings or surplus resulting from its trading 

operations,. in proportion to their purchas.es or sales from, 

to~ or through the association.• 

Section 16. Section 51-'tllt R.t.M. 1947, is 

renumbered 51-516• and is amended to read as follows: 

"Sic-lticl- ~. Pooling fft-rttff'ehesey~e+e-er-hen~ 

of grain tty-.ar~-n prohjbjted. l.ll It she++---ile u 
unlawful for any persony-++P~er-eer~~+en engaged in the 

buying, selling, or handling of grain in any public local 

warehouse in this statey or for the local agent in charge of 

such warehousey or any other agent of the persony--F+~ay-~ 

eorpors~+en operating the samey to enter into ony ~ 

contract, agree.ento eoab+netiony or understanding with any 

other persony-~~~y-o~eo~~-T owning or operating any 

other public local warehouse at an.y railway stationy or wjth 

its agent er-eg~~T whereby4 

~ the amount of grain to be received or handled by 

so+d ~ warehous.es at such station or-~e~+otts~ne++ ~ 

be equalized or pooled between so+d ~ 

wnereby 

~l the profits or 

warehouses sno++ are tg 
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apportioned in any mannery~ or whe~eby 

~l the price to be paid for any kind of grainy at 

such stationy sno++ ~ be fixed or in any manner 

affected~• end-eaen 

!2.) E:acb day of the continuance o.f any such agreement, 

contract, or understanding sne++ ~~+tu~ constjtut~s a 

separate offense.• 

Section 17. Section 51-413. R•C•M• 1947o is 

renumbered 51-517, and is amended to read as follows: 

"5%-~~ ~· Destruction 

t~eote. It sturi+-be u unlawful for 

eer~et+on to destroyy or to 

of food +ft-t"es~+n~-e+ 

any persony--~+~y--o~ 

withhold fro• sale for a 

period of time which makes it necessary to destroy, in 

restraint of trade, any fish, fowl, ani•al, vegetable, or 

other stu~~-~~ prodycty or e~t~+es acticley which 

o~e .L:i custoeary ~ood.y or wh+eh-o~e proper food for human 

beings~ and ore ~ in fit sanitary condition to be used as 

such.• 

Section 18. Section 51-116· R.t.H. 1947t j s 

renumbered 51-5fa, and is amended to read a.s follows: 

·~r-ic~6 2~· Alteration of invoices tt"+ow~+ 

prghibi\eQ• It is unlawful for a persony-~~"e~n+p~+~•T 

eo~p~rc~+o"y-jc+nt-stoek-eoepenyY-or-otne~--~oe+et+o"~--es 

d~ned--+"-seet+on-5+-re~T to change, alter. substitute. or 

falsify an invoice w~e~ Lf the practice tends to injure a 
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competitor~ er-~o destroy competition~ or ~o mislead a court 

or the department o+-e~+"~~regu+o~+Oft• ~ho~ ~ practice 

is unfair trade practice and a person~r~~~~~ft+py 

eor~at+ofty-~-~oe+~+Oft resorting to that trade practice 

is auilty of a misdemeanor and is subject to the penalties 

provided in ~~~~+oft-~~~~~ ~·· 

Section 19. Section 51-113o R.C.M. 1947. is 

renumbered 51-519, and is amended to read as follows: 

·~~-H~ ~· SepltH.eM eda+ft+~i:f't!I~--M--eei: 

by----+~erveft~+oft----order1----re.+ew----oppeel~ proe~~ 

-----~+"e++~y--of--erder Enfprcewent by departpent• (1) The 

department shall prevent a person~rey-erreor~t+oft from 

violating any of the provisions of this chapter. 

(2) Upon receiving notice that a persony--~~--~ 

eerpere~+o" is violating or has violated any of the 

provisions of this chapter, the department shall immediately 

ftot+~y ~ the person giving ~he~ ~ notice either to 

appear before the director of the department or to make a 

writtan reply to show probable cause of ~~ ~ violation. 

If probable cause is shown, the department Mti~~-tfteft ~ 

Lal make its own investigation~ eftd 

Lal within ~+•~y-t607 days of the finding of probable 

cause mtt~~ make a written report of its investigation~ and 

mH~t 

~~1 mail a copy of its findings to the person 
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~fter an jnyestjgatjqo, has reason to 

HB 003lj02 

the de"part-nt~ 

believe that the 

persony--~~my-er-ee~~o~e~+Oft has been or is engaging in any 

course of conduct or doing any act in violation of this 

chapter and if it appears to the department that a 

proceeding by it would be~ in the interest of the publico 

it shall issue and serve upon the persony-~a--er 

e~e~eft a complaint stating ~ ~ charges ~~ 

~e~peety and containing a notice of a hearing bpOn-e-dey-eftd 

at a place ~hereift-++-ed and upon a day not less than ~ 

t57 days after the service of the complaint. 

Lbl A complaint may be amended by the department in 

its discretion at any time +~e--t57 days prior to the 

issuance of an order based on it. 

~ The persony-++~.-or-eerpero~+e" so complained o~ 

agajost may appear at the place and time so fixed and show 

cause wny an order should not be entered by the department 

requiring ~he~ ~ persony-+~m.-er-ee~~ to stop the 

violation of the law charged in the complaint. 

~ Any persony---++~--er---ee~~~ may make 

applicationy and upon good cause shown may be allowed by the 

department to intervene and appear in the proceeding by 

counsel or in person. 

Lei The testimony in the proceeding shall be reduced 
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to writing and filed ~he-of++ee-of ~ the department. 

tf1 If upon the hearinq the department believes that 

the act or conduct in question is prohibited by this 

chapter, it shall .ake e-~~· fjndjngs of fact in writing 

+n--wh+eh--+t--she++--~ete-~-~+nd+n~-e~-te-the-~eets and 

~he++ issue and cause to be served on~~ personv-f~~ 

o~-eerperet+en charged an order requiring that ~ personv 

~+rav-or-e~r~ to stop the acts or conduct. 

Lg1 Until a transcript of the record in the hearing 

has been filed in a district court, es-+tere+~-!H'ov+deth 

the depart.ent aay at any timeo upon the notice and in the 

aanner es it considers proper, modify or set aside, in 

whole or in part, eny ~ report or eny an order made or 

Issued by it under this section. 

(4) A court reviewing an'order of the department may 

issue such writs as are ancillary to its jurisdiction or are 

necessary in its judgment to prevent injury to the public or 

to competitors pending the outcome gf the suit. 

(5) To the extent that the order of the department is 

affir~ed, the court shall thereupon issue its own order 

commanding obedience to the terms of the order of the 

department. 

(6) Proceedings +n--t+te--d+str+et--e~t unQer thjs 

~~tign shall be given precedence qver other civil cases 

pendinq th~e+n jn the djstrjct cgurt• and shall be in every 
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way expedited. 

( 1) A persony--H-r-----~-e1:+on who violates an 

order of the department to-e~end--de~st after it has 

become final. and while the order is in effect shall 

forfeit and pay to th+s ~ state a penalty of not more than 

cne-thobSond-do+~--f$1,000t for each violationr--•h+eh 

she++--ee~~e--•e-th+~-~tete~d-aey-&e-reeovered-+n-e-e+v++ 

oe•+on-~reught-&y-th+s-stete. 

(81 The remedies and method of enforcement of this 

ch'apter provided for in this section are concurrent and in 

addition t~ the other remedies provided in this chapter.• 

Section 20. Section 51-115, R.c.H. 1947, is 

renumbered 51-520, and is amended to read.as follows: 

·~~-~~ ~· Heorin~s --end---+n.est+~ons----

eontenp~s Inygstjgatjgns. ~ The department~ for the 

purpose of conducting hearings and investigations whichv in 

the opinion of the depa.rtMentv are ·necessary and proper for 

the exercise of the powers vested in it by this chapter~ has 

the-~c++ow+ftg-powers* 

t~~--~he--departeent shall at all reasonable times have 

access to.-#or-~-p~rpose-e+-e~-+nat+on.-e~-~ne-r~ht--to 

eopy any evidence ~ cgncgrnjng a person being investigated 

or proceeded against that relates to any matter under 

investigation or in question and tbe rjght to copy such 

e~n~g. *ny--member--o~--tne Ibe department may issue 
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1 subpoenas requiring the attendance and testimony of 

2 witnesses and the production of any evidence that relates to 

3 any matter under investigation or in questiony before the 

4 departmenty or before its duly authorized aqent conducting 

, the investigation. An agent, duly authorized by the 

6 department for those purposes, may administer oaths and 

7 affir~tionso examine witnesses, and receive evidence. The 

8 attendance of witnesses and the production of evidence ~ay 

9 be required from any place in this state at any designated 

10 place of hearing. 

11 (2) Upon appljcatjgn by the departaeot +n 1D any~ 

12 case of contumacy or refusal to obey a subpoena issued to a 

13 person, afty ~ district court of this state, within any~ 

14 district where the inquiry is carried on or where a person 

1, quilty of contumacy or refusal to obey is found£ &r resides£ 

16 or transacts business, ttpett-~1-eat:-t-ol'l~he-Mpat"~ 

17 has jurisdiction to issue to that persony an order 

18 requiring him to appear before the departmenty or its duly 

19 authorized agenty and ~~ to produce evidence if so 

20 orderedT or ~h~e to give testimony regarding the matter 

21 under investigation. Failure to obey the order of the court 

22 may be punished by the court as a contempt. 

23 (3) A person may not be excused from attending and 

24 testifying or from producing books, records, correspondence, 

25c documents, or other evidence in obedience to the subpoena of 
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the departmenty on the ground that the testimony or evidence 
' ~ 

required of him may tend to incriminate him or su,bject him 

to a penalty or forfeiture. An individual ~y not be 

prosecuted or subjected to a penalty or forfeiture for or on 

account of a transaction, matter, or thing concerning which 

he is compelledy to testify or prpduce evidence. after 

having clai•ed his privilege against ~~-1-neri•in~ 

self jncrj~jnatioDT£ ~e-~~-er-predeee-~efteey--e.e~ 

~h~-en An individual so testifying is not exe~t fro. 

prosecution and punishment for perjury COIIBiitted in 

testifying.• 

Section 21a Section 51-llh R.C..M. 19"'7· is 

renumbered 51-521, and is amended to read as follows: 

•§~~~~ ~· Wha •sr enjoin Tiel~~ Injunctigos 

damages-- production of evidence~LL! Any persono ~~ 

pr+~~---ear~•~-ien---er---eKn~eipel---ar---e~---pMb++e 

earpere~-ieny-ar-~atle--seeia~ienr jf jo iyred tbgrebyt D& 

THE AITORNtY GENERAL. may maintain an action to enjoin a 

continuance of 8fty ~ act ar ee~s in violation of 

§t-%9~-~a--§~-TQ&y-~+us+YeT-#--.;.,..:;ure.t-~fteret>yy ~ 

through 51-518. aod for the recovery of damages. lfy in such 

actiony the court she++ ~+ftd ~ that the defendant is 

violating or has violated any of the provisions of see~s 

§~-~e-§~%QQy--ine+us-iYe 51 505 through 51-518, it shall 

enjoin the def.,ndant from a continuance thereof. It shaH lJi 
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not be necessary ~he~ to allege or prove actual dama~es to 

the plaintiff be-e++e~d-or-prevedo 

LZl In addition to such injunctive relief, the 

plaintiff +n--s~d--ae~~-sfte++-be ~entitled to recover 

fro• the defendant three times the amount of ~ actual 

damagesy-+~-enyy sustained. 

!Jl Any A defendant in an action brought under ~he 

p~ov+~+on&~ thi& section may be required to testify under 

the p~av+~on&-&f-~he-eode Montana Ryles of Civil Procedure 

o~-~lt+&~'tet:eY.a +ft .ln addition the books and records of any 

such defendant may be brought into court and introducedy-by 

~ef'-ey--+M-eY+defte~ jnto eyi<lence by reference• 

p-w+dedy-howevei"Y-tohet.-no liD information so obtained may be 

used against the defendant as a basis for a •isdemeanor 

prosecution under ~--p~on&--ef'---.:·~+Oftft--'S-i-·MH--to 

s~-~&&y--~e+u&+.ey--and--S-1--~~ 51-505 thrgygh 51-518 and 

~-· 
Section zz. Section 51-llDo R.C.H. 1947, is 

renumbered 51-522, and is amended to read as follows: 

"S~-~ ~. ++~e+--e&M~ae~-~eo~ Recovery 

on jllegaJ cgotracts forbidden. Any A contract, express or 

implied, made by ~ a persony--~+~M--or-eo~oPe~n in 

violation of any of the provisions of see~&ftj--~4-~i--ta 

S~-r66y--+~e4H&+~Y 51-505 throUgh 51-518 iS d~eft-~O-be 

an illegal contract and no recovery thereon &fta++ max be 
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had.• 

Section Z3. Section 51-109o R.c.M. 1947r is 

renumbered 51-523, and is amended to read as follows: 

"Sr-HI9 ~· "'~-ney---'!<i!ft~a+ Departl!!ent to 

institute suity-when. Upon the third violation of any of the 

provisions of ~e~+onft-S-i-r&t-to-sr-~ST-+ne+us+ve, ~ 

through 51=21~ by any corporation, +t-ftfte++-be-~-~y--o~ 

the ~~a~ney--~-+ department ~ ~ institute proper 

suits or quo warranto proceedings in sfty ~ court of 

competent jurisdiction for the ~orfeiture of its charter, 

rights. fra~chises or privileges~ and powers exercised bv 

such corporation? and to permanently enjoin it fro• 

transacting business in this state. If in such action the 

court &he++ ~+nd ~ that &Heft ~ corporation is 

violating or has violated any of the provisions of ftee~~ 

s~-+&r--~-~-re&.-+ne+us+vey 51-505 thrgugh 51-518 1 it ~~ 

~ enjoin se+d .tlw corporation from doing busin·ess in 

this state permanently or for su~ch ti111e as the court shri+ 

e~de~ ~~· or ~'~ ~ annul the chartery or revoke the 

Franchise of such coroorati on.• 

Section 24, There is a new R.c.H. section numbered 

51-52~ that reads as follows: 

51-524. Penalties. (l) Except as otherwise provided in 

this section, a person, whether as principal, agent. 

officer, or director, who violates any of the provisions of 
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Sl-50~ through Sl-518• is guilty of a misdemeanor for each 

single violation and upon conviction thereof shall be fined 

not less than SlOO or more than Sl.OOO or imprisoned for a 

term not to txceed b months or botho 

(21 A violation of 51-505 is punishable by 

imprisonment in the county jail for a period not less than 

24 nours or more than 1 year or by fine not exceeding 

$25,000 or botho 

{31 When there is a violation of 51-51&, in addition 

to the penalty specified in (llo the court before which a 

conviction is had shall, within 10 days after judg.ent of 

conviction is given• forward a certified copy of the 

judgment to the department of agriculture, and that 

department shall revoke any license issued to the person so 

convicted. In such case no new 1 icense may be granted to the 

person whose license is revokedo nor to anyone either 

directly or indirectly engaged with him in such businesso 

for a period of 1 year. 

Section 25o Section B-103o4o Ro(oKo 1947, is amended 

to read as follows: 

•8-103·4· Approval of carrier agreements. (1) Any 

carrier as defined in ~ee~+Oft 6-lOl(h) which is a party to 

an agreement between or among two t~t or more carriers 

relating to rates, fares, classifications, divisions, 

allowances, or charqes (includinq charges between carriers 
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and ~ompensation paid or received for the use of facilities 

and equip-nt)o or rules pertaining thereto, or p,rocedures 

for the joint consideration, initiation or establishment 

thereof, may, under such rules as the commission prescribes, 

apply to the public service commission for approval of the 

agreement and the commission shall by order approve any 

agreement• if approval thereof is not prohibited by 

subsections (3}o (4)• or (5) of this section. The approval 

of the co .. ission shall be granted only upon such terms and 

conditions as the commission may prescribe as necessary to 

enable it to grant its approval in accordance with this 

subsection. 

(2 t Each conference, bureau, co .. ittee, or other 

organization established or continued pursuant to any 

agreement approved by the co~missio~ and the provisions of 

this section, shall ~aintain such accounts. records, files, 

and memoranda and shall submit to the commission such 

reports, as may be prescribed by the conmissiono and all 

such accounts, records, files, and meRoranda shall be 

subject to inspection by the commission or its 

authorized representative. 

duly 

(3) The commission may not approve under this section 

any aqreement between a carrier by highway and a carrier by 

rail unless it finds that such agreement is of the character 

described in this section and is limited to matters relating 

-26- H8 31 



1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

l5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0031/02 

to the transportation under joint rates or over through 

routes. 

(4) The commission may not approve under this section 

any aqree•ent which it finds is an agreement with respect to 

pooling or division of traffic, service, or earnings. 

(5) The commission may not approve under this section 

any agreement which establishes a procedure for the 

determination OF any matter through joint consideration 

unless it finds that under the agreement there is accorded 

to each party the free and unrestrained right to take 

independent action either before or after any 

arrived at through such procedure. 

determination 

(61 The conmission may, upon complaint or upon its own 

Initiative without complaint, investigate and determine 

whether any agreement previously approved by it under this 

section, or any terms or conditions upon which such approval 

was granted, is not in conformity with this section or 

whether any such ~~m ~ or conditions +~ ALe not 

necessary for the purpose of conformity with this section. 

After such investigation, the commission may by order 

ter,mi nate or modify its approval of such agreement if it 

finds such action necessary to insure conformity. with this 

section, and may modify the terms and conditions upon which 

such approval was granted to the extent it finds necessary 

to insure conformity with this section or to the extent it 
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finds its terms and conditions unnecessary to insure such 

conformity. The eftective date of any order terminating or 

modifying approval, or modifying terms and conditions• may 

be postponed for such period as the commission determines is 

reasonably necessary to avoid undue hardship. 

(7) No order may be entered under this section except 

after interested parties have been afforded reasonable 

opportunity tor hearing. 

(8) The parties to any agreement approved by the 

commission under this section and other persons are, if the 

approval 

(3)9 (4)• 

of such agreement is not prohibited by subsections 

or (5} of this section, hereby exempted from 

Montana antitrust laws with respect to such agreement. 

including s~+~~+e+ chapter 5. Title 51 or any other 

statutes prohibiting monopolies, price fixinq, or restraint 

of trade. 

(9) Any action of the commission under this section in 

approving an agreement, or in denying an application for 

such approval, or in terminating or modifying its approval 

of an agreeMent, or in prescribino terms and conditions upon 

which its appro~al is to be granted• or in modifying such 

terms and conditions, shall be construed as having effect 

solely with reference to the applicability of subsection 

(6).• 

Section 26. Section 82A-401.1, R.C.H. 1947o is a~ended 
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to read as follows: 

"82A-40lo1• Functions of department. The department 

and its units are responsible for administering laws 

pertaining to business regulation, including, but not 

limited to, laws pertaining to: 

(1) Sa~~ and banking (Title 5, chapters 

through 14); 

(2) Bu+Td+ftq Dui1ain9 and loan associations (Title 7o 

chapt•u 1); 

(3) E•ed+t ~ unions (Title 14• chapter 1); 

(4) 6oft~ cgnsuger protection (Title 85, chapter 

4)i 

(5) S~eP~+s+on superyjsjgo of the milk industry 

(Title 27, chapter 4); 

(6) &oftsumer consumer loans (Title 47o chapter 2}; 

(7) S~e ~ and •arketing of coal (Title so, chapter 

6) i 

(8) ~n~&+• ~ business practices 

chapter~ ~)i 

(Title 51o 

(9) fte~ftt+on regylatjon of petroleum products (Title 

60 0 chapter 2); 

(10) ftete+T ~ install.,.nt sales (Title 14o chapter 

6); 

(11) Staftdape standard weights and mPasures (Title 90, 

chapter 1); 
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po~s~ndm"y 

(Title 75• chapter 

Section 27. Section 82A-404o R.c.M. 1947• is a~nded 

to read as follows: 

"BZA-404. Board of trade abolished functions 

transferred. (1) The board of tradeo provided for in t+~e 

Iitle 27, chapter 3o is abolished and its functions in t+t+e 

~ 51, chapter * 5 fDerteinine to the ~nf 

Aett are transferred to the department of business 

regulation. Unless inconsistent with this acto any reference 

in the Revised Codes of Montana, 1947o to the Montana state 

board of food distributors or the board of trade means the 

departaent of business regulation.• 

Section za. Section 84-2412• ~.c.M. 1947, is a~nded 

to read as follows: 

ws4-2412. Employment of help disposal of license 

money. The state department of revenue is hereby authorized 

to employ such clerical and field assistance as .ey-be-~d 

necessary to carry out and to administer the provisions of 

this act. All money collected under the provisions of this 

act shall be paid into the state treasury, with ++~-ee++a.5 

tS~t of the fee collected from each store license sold 

credited to an earmarked revenue fund for ad~inistration of 

the-~~e+•--~reet+ees--Aet chapter 5t Title 5lo by the 
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1 department of business reoulation and the rest to the credit 

2 of the general fund.M 

3 Section 29. Repealer. Sections 51-101, 51-10l.lo 

4 51-103o 51-105, 51-112o 51-118o 51-401t 51-403o 51-404, 

5 51-405, 51-406t 51-407• 51-408, 51-409, 51-410, 51-412, and 

6 51-414, R.C.H. l947o are repealed. 

-End-
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