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__UQUSE.__ BILL NO. __31__

INTRODUCED BY BARDANQUVE

A BILL FOR AN ACT ENTITLED: “AN ACT FPCR THE RECODIFICATIOR
AND GENERAL REVISICN OF CHAPTERS 1 AND & OF TITLE 51, R.C.H.
1947, RELATING TI0 OUHNFAIR TRADE PRACTICES, AND TC ANEND
SECTION 86-2412, R.C.M. 1947, TO STRIRE THE REFPERENCE TO THE

UNPAIR PRACTICES ACT.™

BE IT ENACTED BY THE LEGISLATUBE OF THE STATE OF MONTANA:
section 1. Section 51-117, R.C.H. 1947, is renumbered
51-501, and is amended to read as follows:

"§53-313 51-501. Goestpesetion—eof—ae+ Purpose. The
legislature declares that the purpose of this aet chapter is
to safequard the public against the creatiom or perpetuation
of momopolies and to foster and encourage competitiony by
prohibiting anfair and discriminatory practices by which
fair and honest competition is destroyed or prevented. This
ast chapter shall be 1literally construed sg that its
beneficial purposes may be subserved.”

Section 2. There is a new R.C.N. section nusbered
51-502 that reads as follows:

51-502. Definitions. As used in this chapter, wunless

the context indicates otherwise, the following defipitions

apply:
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{1}y *"Department®™ means the departaent of business
regulation provided for in B2A-401,

(2) M™Article of commerce" includes but is not limited
to any comwodity, product, service or output of a service
trade or profession, any product or service of a public
utility, and any product of the soil.

{3) ™“Cost" as applied to production includes the cost
of raw materials, labor, and all overhead expenses of the
producer.

{4) "Cost" as applied to distribution seans either the
invoice price of the article or product sold or the cost to
the dealer or vepndor for replacing the article or product in
thke gquantity last puarchased within 90 days prior to the sale
of the article or product, whichever is lesser, less all
trade discounts except customary cash disceuants, plus the
cost of deing business by the vendor.

{5y "Customary cash discount"™ means any allowance not
excealing 2%, whether a part of a larger discount or not,
made to a wholesale or retail vendor when such vendor pays
for merchandise within a limited or specified time.

{6) "Cost of doing business®™ or Moverhead expense®
inclndes all costs of doing business incurred in the conduct
of a Dbusiness and includes, without being limited to, the
following iteas of expense:

(a) 1labor (inciuding salaries of executives and
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officers):

{b} rent;

tch) interest on borrowed capital;

{(d) depreciation;

(e} selling cost;

{f}) maintenance of equipment;

(g) delivery costs;

(h) credit losses;

{i) all types of licenses;

{j} taxes;

(k} insurance and advertisiag.

{7} ®Person™ inclundes any person, partnership, firms,
corporation, dJoint-stock coapany, or other association
engaged in business within this state.

(8) "vendor™ includes not only any person acting as
one known generally and legally as a vendor but also any
person who performs work upon, renovates, alters, or
improves any personal property belonging to another person.

{9) "Business™ includes any persoan, as defined in (7},
domestic or foreigm, engaged in the production, manufacture,
distribution, purchasing, or sale of any article of commerce
within the state of Montana.

Section 3. Section 5%-102, R.C.M. 1947, is renumbered
51-523, and is aeend=d to read as follows:

"§1-352 51-503. Persons deemed responsible, Any person
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who, either as director, officer, or agert cf apy firs or
corporation or as agent of any person, #%ieiating——the
PEFO¥ISIoRs—of—ihis—a6ty assists or aids, directly or
indirectly, in seekr a violation of this_chapter shall-be 1is
responsible therefor equally with the person, firm, or
corporation for whom or which he acts. .

Ip—the-peosceution—of—any-porsoh—as —oifioer, —dircetor

Section 4. There is a new R.C.M. section numbered
51-504 that reads as follows:

51-5048. Proof of intent. Inr ar injunction proceeding
or in the prosecution of a person acting as an officer,
director, or agent, it is sufficient to allege and prove the
unlawful intent of the parson, firm, or corporation for whom
or which he acts.

Section 5. There is a new R.C.M. section numbered
51-505 that reads as follows:

51-505. Unlawful restraint of trade. It is wunlawful
for a person or group of persons, directly or indirectly:

(1) to =2nter an agreement for the purpose of fixing
the price or reqgulating the prodoction of an article of
commerce;

{2y for the ©purpose of creating or carrying out any
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restriction in trade, to:

fay 1limit productions;

(b) increase or reduce the price of merchandise orx
comaodities;

{c} prevent competition in the distribution or sale of
merchandise or commodities;

{4y fix a standard or fiqure whereby the price of an
article of commerce intended for sale, use, or consumption
will be in apy way controlled;

(e} agree to add to a bid for amy contract an amount,
fixed by percentage or otherwise, for the purpose of amaking
a refund or sharing costs of bidding with any other bidder:

{(f} return a part of any amount added to a bid by
collusive agreement asong bidders to any person;

{g) create a wmonopoly in the zanufacture, sale, or
transportaticon of an article of commerce;

{h}) enhter into an agreement which binds any person not
to manufacture, sell, or transport amn article of cosmerce
below a common standard or figure or which keeps such
article or transportaticn at a fixed or graduoated figure or
by whick the price of such article is settled so as te
preclude unrestricted competition.

Section 6. Section 51-402, R.C.M. 1947, is renumbered
51-506, and is amended to read as follows:

"E3I-_ 452 51-506. Eeptain-—-agfeemcnts—betweep——laberers
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Labor excepted. The provisions of &kis—aet 51-305 do not

apply to any arrangements, agreement, or combination between
laborersy sade with the object of lessening the number of
hours of labor or increasing vages.ﬁ

Section 7. There is a revw ®&.C.M, section nuabered
51-507 that reads as follows:

51-507. Unfair competiticn in sales. (1) It is unlawfual
for any busipness, with the intent to destroy the competition
of any regular established dealer of any article of cosmerce
or to prevent the competition of any person who in good
faith intends or attempts to become such dealer, to
discrimrinate between different localities in this state by
selling or furrnishing such article at a lower rate im one
locality than in another, after waking allowance for
difference, if any, 1im the grade, guality, quantity, and
actual cost of transportation from the point cof produoction
or manufactere of the article.

{2) This section does not prohibit the meeting in good
faith of a conmpetitive rate or ©prevent a reasonable
classification of service by public atilities for the
purpose of establiishing rates.

{3y The prohibition against locality discrimination
includes any schene of special rebates, collateral
contracts, or any device of any nature whereby sach

discrimination 1is, in substance or fact, effected in
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violation of the spirit and intent of this sectiocn.

{4) Willfully and knowingly advertising, offering for
sale, or selling any comaodity at less than the price
stipulated in a contract entered into under this section,
vhether or not the person so advertising, offering for sale,
or selling is a party to such contract, is gefair
competition, and a person damaged thereby =may bring an
action. i

Section B. There is a new R.C.N¥. section unumbered
51-508 that reads as follows:

51-508., Unfair coapetition in purchasiang. {1} Any
business which, for the purpose of creating a aonopoly or
destroying the business of a regularly established dealer or
preventing the competition of any person who in good faith
intends or attempts to become such dealer discriminates
betveen different persons or localities of this state by
purchasing any article of coamerce at a higher rate or price
in one locality than in another, after making due allowvance
for the difference in the actual cost of transportation from
the point of puorchase to the point of manufacture, sale,
storage, or distribution and for the differemce in the grade
and guality of such article, is guilty of unfairc
discrimination, which is prohibited and unlawful.

{2) Proof that amy person has paid a higher rate or

price for any article of commerce in one locality than in
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another, after making due allowance for the difference inp
the actual cost of transportation and for the difference in
the grade and guality of such article, shall be prima facie
evidence of a violation of this section.

(3} The payment of a higher rate or price in one
locality tharn ipr another, after making such allowance
provided above, is not unfair discrisipatiom provided such
higher rate or price is paid for the purpose of meeting the
rate or price set by a competitor im such locality. The
burden of proof of such fact is upon the person charged with
unfair discrisination.

Section 9, There is a new R.C.M. section nusbered
51-509 that reads as follows:

51-509, Sales at less than cost forbidden, It is
unlawful for a vendor to sell, offer for sale, or advertise
for sale any article of commerce at less than the cost
+thereocf tc the vendor, or to give, offer to give, or
advertise the intent to give away any article of cosmerce
for the purpose of injuring competitors and destroying
coapetition.

Section 10. There is a new R.C.#, section numbered
51-510 that reads as follows:

51-510. Cost survey as evidence of cost. Whenever a
particular trade or industry, of which the person complained

against is a member, has an established cost survey for the
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locality im which the offense is coamitted, such cost survey
is competent evideace to be used in proving the costs of the
person complained against.

Section 11. Section 51-114, B.C.H. 1947, is
renusbered 51-511, and is amended to read as follows:

w53 134 51-511. Ereesduse—for— —establishing
Establishing cost survey ———hoariag————ao64iee. (1} The
departaent shall, whenever application has been made by +ea
410> or nore personSy-——EiFesy-—-oE-—cerporatiens within a
particnlar trade or business, establish the cost survey
provided for in seeties—53+-405 51-510. When petition for a
cost survey has been so presented to the department, the
department shall, as soon as possible, fix a time for a
public hearing upon the guestion of whether the cost survey

should be established, and if so,_ upon__the smatter of

establishipg _such _cost_sgrvey. The hearing shall be held at
the office of the department and upon that notice which the
department may by-rele—requeire reguire by rule. However,
notice of the hearing shall be published for at 1least +we
42} successive weeks in the daily peWspaper or newspapers as
the Adepartment may designate as most commonly circulated in
the counties to be affected by the cost survey. The notice
shall further state the locality or area in respect to which
the cost survey is proposed to be establishked ard the

particular trade or business to be affected by it.
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{2) At the time fixed in the notice any persoDy—EiEsy
op——oo0Eporakian may appear and be heard by the department
upon all guestions to be determined by it as provided in
this section. If the department detersines that a cost

survey shall should be established, it shall at the same

hearing proceed to classify and define the particular trade
or business, or parts thereof, to be affected, determine and
delimit the particular area within which the trade or
business shall will be affected, and find and determine the
probable “cost of doing business®™ or “overhead expensey“,
stated in perceantage of invoice or replacement cost which
wonld probably be incurred by the wmost efficient persony
£ivnr—oF -gecperation in the trade or busliness within the
area.

(3) #here If the department determines that the
probable ®cost of doing business™ or “"overhead expensey"
stated in perceantage of inwvoice or replaceasent cost which
would probably be incurred by the most efficient persony
£iEnyr—oE—gorporatien in the trade or business is the sase
for the entire state, then the departsent may, upomn proper
notice given as provided in this section, create one trade
area embracing the entire state.

{(4) The percentage so determined shall be presumed to
be the actual "cost of doing business™ and T"overhead

expense™ of any persony—firmy,-or-corporation in the trade or

—10—



1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0001,01

business and within the area affected by the cost survey."
Section t2. Section 51-1084, R.C.N, 1947, is
reaurbered 51-512, and is amended to read as follows:
"534 51-512. =rfersed Forced sales nrot basis of
cost price. 1In establishing the cost of a given article or
product to the distributor and vendor, the invoice cost of
sa+d the article or product purchased at a forced, bankrupt,
closeout sale, or other sale outside of the ordirary
channels of trade may not be used as a basis for Justifying
a price lover than one based upon the replacement cost as of
the dJdate of said sale of sadd the article or product
replaced through the ordinary channels of trade, unless:
{1} said the article or product is kept separate from
goods purchased im the ordinary channels of trade; and
anless—paid
{21 _the article or product is advertised and scld as
serchandise purchased at a forced, bankrupt, or closeont
saley or by means other than through the ordinary channels

of trade, and said such advertising shall state states the

conditions under which said the goods vere se purchasedy, and
the guantity of sesh merchandise to be s0ld or offered for
sale.”™

Section 13. Section 51-107, R.C.H. 1947, is
renusbered 51-513, and is amended to read as follows:

ns4-357 51-513. E=meceptiens  Sales excepted. The

11—

1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0001/01

pEO¥iLeioRs—of—Bections Sections 53-H3,53-134—ard-51-105

shalt 51-509, 51-510, and 51-512 do not apply to any sale

nade:

4231} ¥& ip closing out in good faithy the owner's
stock or any part thereofy for the purpose of Adiscontinuing
his trade in any sesh-steck—eor-eosmedity,—and in-the-case—of

+he-sate article of commerce;

{2) of seasonal goods; er—te—the—bopa—fide-sale

{3} in_good faith of perishable goods to prevent loss

to the vendor by spoilage or depreciation, provided mnotice
is given to the puablic thereof;

+4by(4) Whea when the goods are damaged or deteriorated

in qualityy and notice is given to the public thereof;
4e35) B¥ by an officer acting aunder the orders of aay
court;

443{6) *» in a& a__good faith endeavor made—isn—-goed
faith to acet the legal prices of a competitor as—horein
defimned selling the same article or—preduct,—oE—Sorvice—op
outpus-of-a-sgerricetrader of commerce in the same locality

or trade area; oL

4e}(7) ®o to the state of Montana or any of its

institutiocns.
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conctEued—to—be—a—vender withia-theacaning-of-—this—acts"

Section 14, Section 51-106, R.C. M. 1947, is
renumbered 51-514, and is amended to read as follows:

153-306 51-514. Fair price for agricultural productsy
how—doterained. (1) The following method shall be used in
detereining fair prices for agricultural prodacts sold on
local marketsy in a trade area, district, or city in which
the major portion of an agricultaral comscdity or product is
produced within or adjacent to the trade area, city, or
district:

{a) When seventy—£ive-pereent—{75% of the producers
of an agricultural product or comsodity marketing those
products or commodities withim a trade area, district, or
city determine what is a fair price based upon competitive
and other factors for their product or coamodity, it shall
be oomsidered the fair price for that product or cosmsodity
under the terms of this #e% chapter.

{b) Those producers through their agerts shall file
with the department the fair price and request a hearing for
the establishment of fair prices to jobbers, wholesalers,
retailers, and consumers of the agricultaral products or
comsodities. May An organization representing consumers may
not be denied representation at the meesisg hearjing.

{2) Aafter the establishment of a schedule of fair

prices for the agricultural products or commodities, it is a
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violation of this ae+ chapter for a producer, Jobber,
vholesaler, or retailer to sell or buy an agricultural
commodity or product below the price established by the
department. That Such action is punishable under the teras
provided in this ase® chapter.”

Section 15, Section 51-108, R.C.NM. 1947, is
renumbered 51-515, and is amended to read as follows:

n"53—108 51-515. Hebates forbiddep—eoe—operativeos.
{1} The secret payment or allowance of rebates, refunds,
coerpissions, or unearned discounts, whether in the form of
money or otherwise, or secretly extending to certain
purchasers special services or privileges not extended to
all purchasers purchasing upon like terms amd conditions, to
the injury of a coapetitor and whese vhen such payment or
zllovance tends +to destroy competition, is an anfair trade
practice and any person,firsyr—pacesership,r-0orporaticonyr—oF
assoeiatieon resorting to such trade practice shall-be deaneod
is gquoilty of a aisdemeanor and on conviction thereofshall
be is subject to the penalties set out in seetion—53+-1313
51-528.

Beovidedy—hovevrer,—that {2} Howeyer, nothing in this
ast—-—ghall section ProveORt prevesnts a so-eperative
cooperative association, organized and operating on a true
seo—oparative cooperative basis, from returning to the

eembers, producers, or consumers the whole or amy part of
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the net earmings or surplus resulting from its trading
operations, in proportion to their purchases or sales from,
to, or through the association.®™

Section 16. Section 51-411%, R.C.HM. 1947, is
renusbered 51-516, and is amended to read as follows:

"54—433 51-516. Pooling in-purskaser-sele—or-hahdling
of grain by-—warehousemer prohibited., {1} It shall—be is
onlavfnl for any person,—fisrmy—orsorporatior engaged in the
buying, selling, or handling of grain im any public local
warehouse in this statey or for the local agent in charge of
such warehousey or any other agent of the persony—Eifl,—oFE
GoEpeEabion operating the samey to enter into aBy a
contract, agreement, cesbinatieny or understanding with any
other vpersony-£iEsy—or-oeEperationy owling or qperating any
cther public local warehouse at any railway statiomy or_ with
its agent er—agestey vhereby: .

{a) the amount of grain to be received or handled by
said4 the warehouses at such station er—statieoss—shall is to
be egualized or pooled betweer said the varehouses; e
wheroby

{b} the profits or earnings derived from said the
warehouses shald are__to be divided, oF poocled, or
apportioned in any mannery; or whereby

fc]l the price to be paid for any kind of grainy at

such stationy shald is to be fixed or im any manner

—15—

19
11
12
13
13
15
16
17
18
19
20
21
22
23
24

25

LC 9061,01

affectedy, and—each

{2} Fach day of the continuance of any such agreement,
contract, or understanding shall eesstitude constitutes a
separate cffense."

Section 17. Section 51-013, R.C.HM. 1347, is
renumbered 51-517, and is amended to read as follows:

ng3-433 51-517. Destruction of food in-restraint-ef
trade, It shatl-be is nnlavful for any PpPersohy—EiEay—0OF
cerperaktien to destroyy or to withhold f£fros sale for a
pericd of time which makes it necessary to destroy, in
restrzint of trade, any fish, fowl, animal, vegetable, or
nther staff,—predusts productsy or astieles articler which
afe 1is customary £eedy or shishase proper food for human
beingsy and axe is in fit sanitary condition to be used as
such. *

Section 18, Section 51-116, 2.C.M. 1947, is
renumbered 51-518, and is amended to read as follows:

"$34-436 51-518. Alteration of invoices walawfel
prohibited. It is unlawful for a persony—partrership—Firey
GOER : s s e
dofined-——in-seotion-51-103y to change, alter, substitute, or
falsify an invoice whese if the practice temds te injure a
competitor, e¥—+te destrny competition, or %e mislead a court
or the departma2nt ef-business—regquelatioa. That Such practice
is wunfair trade practice and a persony—£iEmy—paEtacEskipy

—-16-
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ceEpefationy-er—asseeiatien resorting to that trade practice
is guilty of a misdemeanor and is subject to the penalties
provided in seetiea—-53-3%2 51-524."

Section 19. Section 51-113, R.C. 8. 1947, is
renypbered 51-519%, and is amended to read as follows:

ofn ordars ey apboal-s = &
F ———Ee¥t PP P

———fipality—of-—onder Enforcement by department. {1) The
department shall prevent a persony—firs,or-cerporationa from

violating any of the provisioms of this chapter.

{2) Upon receiving notice that a persony—&Es—es
serpesation is violating or has violated any of the
provisions of this chapter, the department shall immediately
setify direct the person giving #het the notice either to
appear before the director of the department or to make a
written reply to show probable cause of 4&has a violation,
If probable cause is shown, the department must—then shall:

{a) make its own investigatiocn; and

[r) within simxty—§60} days of the finding of probable
cause #us5t make a written report of its investigation; and
wast

{c} w®ail a copy of its findings to the PELSOR
initially givirg notice of a violatiom.

{3) {a) Ify——after——apn—invostigation the departaont,

after an investigation, has Teason to believe that the
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persony—EiEray—oE—coEporation has been or is engaging in any
course of conduct or doing any act in violation of this
chapter and if it appears to the department that a
proceeding by it would be #e in the interest of the vpublic,
it shall issute and serve upon the persony—E&iEm—o%
corporation a complaint stating 48 the charges ia—%hat
eospessy and containing a notice of a hearing 4per-a-day—and
at a place &herein-fized and upon a_day not less than £iwe
453 days after the service of the cosplaint.

b} A complaint may be amended by the departaent in
its discretion at any time #£ive—+5) days prior to the
issuance of an order bhased on it.

{c} The persony—fires—er—ocorporatien so complained eof
against may appear at the place and tiame so firxed and show
cause why an order should not be entered by the departament
requiring &hat such person,—£iEmy—er—eepperaties to stop the
violation of the lawv charged in the complaint.

fd} Any persony—£ica——oF——oorporation may make
applicationy and upon good cause shown aay be allowed by the
department to intervene and appear in the proceeding by
counsel or in person.

{e) The testimony in the proceeding shall be reduced
tc vwriting and filed im—the—office—ef with the departaent.

{f} If opon the hearing the department believes that

the act or conduct in question is prohibited by this

—-18~
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chapter, it shkall make a—peport findings of fact in writing

: hioh—3 13 . € indi ¢ and
shall issue and cause to be served on that the person,—£irey

er—eerporatien charged an order requiring #hat such persony
£iFny-or—eoEporatien to stop the acts or conduct.

{9} Until a transcript of the record in the hearing
has been filed in a district court, as—bhereinaftoE-—provided,
the department may at any time, upon the notice and in the
manner a5 it considers proper, modify or set aside, in
vhole or in part, a®¥ a report or aa¥ an order wmsade or
issued by it under this section.

() A court reviewing an order of the department may
issue sech writs as are ancillary to its jurisdiction or are
necessary in its judgment to prevent injury to the public or

to competitors pending the outcome of the suit,

{5) To the extent that the order of the department is
affirsed, the court shall +thereupon issue its own order
cosmanding obedience to the terms of the order of the
departerent.

{6) Proceedings ia—the—distErict—eourt under _this

sectior shall be given precedence over other civil cases

pending thereisn in the district courty and shall be in every

vay expedited.

(7} A persony—fiER,y—eF —corporatioen who violates an
order of the departmsent #+e—cease-and——desist after it has
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hecome finaly and while the order is in effect shall
forfeit and pay to #his the state a penalty of not more than
srne—thousand—-doliars—4{$51,000+ for each violaticny—whieh
shatl-—acseie—to—this-state~and—say-be-resowered—in-a—civil
astion—brought-by—Ehis-state.

(8) The remedies and method of enforcement of this
chapter provided for in this section are concurrent and in
addition to the other remedies provided in this chapter.”

Section 20. Sectiom 51-115, B.C.N. 1947, is
renuabered 51-520, aond is amended to read as follows:

"51-115 53=520. BReariags——and——investigations—
contenpts Investigatioas. {1} The department, for the

purpose of conducting hearings and investigations whichy in

the opinion of the department, are necessary and proper for
the exercise of the powers wvested in it by this chapter, has
the—folleowing—poworst

+H——the—~>deparetaons shall at all reasonable times have

access toy-fer—the—paeposo—oaf-crasinationy—and—the—sight—%e
sepy any evidence o£ concerniang a person being investigated

or proceeded agaimst that relates to any eatter wunder
investigation or in guestion_ _apnd_ _the right to copy such

evidence. Ary—sesbor—of —the The department may issue

subpoenas regquirieg the attepdance and testimony of

witnesses and the production of any evidence that relates to

any matter under investigation or in duestiony before the

—20-
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departaenty or before its duly authorized agent conducting
the investigation. An ageat, duly acthorized by the
department for those purposes, may adrinister ocaths and
affirmations, examine witnesses, and receive evidence. The
attendance of witnesses and the production of evidence may
be required from any place in this state at any designated
place of hearing.

(2) Opon__application by _the_ _departasept ¥& in ad¥ 2
case of contumacy or refusal to obey a subpoena issued to a
person, any a district court of this state, within aay the
district vwhere the inquiry is carried om or where a person
guilty of contumacy or refusal to obey is found, e& resides,
or transacts business, apes—applicatien—by-the—departaens
has Jjurisdiction +to issue to that persony an order
requiring him to appear before the departmenty or its daly
authorized agenty and +kere to produce evidence if so
orderedy or +hexe to give testimony regarding the matter
under investigation. Failure to obey the order of the court
may be punished by the court as a contempt,.

{3) A person may not be excused from attending and
testifying or fros producing books, records, correspordence,
documents, or other evidence in obedience to the subpoena of
the departaenty on the ground that the testimony or evidence
required of hia may tead to incrimipate him or subject him

to a penalty or forfeiture. An individual @say not be
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prosecuted or subjected to a penalty or forfeiture for or on
accoent of a tramsaction, matter, or thing concerning which

he is compelledy to_ testify or _produce evidence, after

having claimed his privilege against self—isnerinination
self-incriminationy. te—testify eor produce ovidenga, —orcess
that—an An individual so testifying is not exempt froa
prosecution and punishaent for perjury commaitted in
testifying.™

Section 21. Section 51-111, R.C.H, 1947, is
renusbered 51-521, and is amended to read as follows:

n§3-333 51-5231. who—mayenjeinwieldatiens Injunctions
— damages — production of evidence. {1} Any person, £irey
private ——ecorporation——oFr —eunioipal—— o8 othor———publie
cerpoEation,—er—trade—asseoiation,y if_injuored thereby, may

maintain am actlon to enjoim a comtineance of amy an act o=
acts in viclation of seerieons—51—183—46—51+108y—inolusivey
if-—injared—thereby¥y 51-505_ through _51-518, and for the

recovery of damages. Ify in such actiocny the court shakd

£ind finds that the defendant is violating or has violated

any of the provisicns of seetiess—5+-30—te—-53+108y
iselusive 51-505 throagh 53-518, it shall enjoin the

defendant from a contipnuance thereoaf. It shald is not be
necessary 4&hat +to allege or prove actuoal damages to the
plaintiff be—aileged—or proved.

(2} In addition to such injanctive relief, the

22~
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plaintiff ip—said —astien—shall-bo is entitled to recover
from the defendant three times the amount of 4he actual
damages,—if—an¥,y sustained.

13y 8y A defendant ir an action brought under #he
pEO¥i+sions—of this section may be required to testify under
the prewisieons—of-—the-GCode Montana Rules of Civil Procedure
ef-this—-statoy, +# In addition the books and records of any
such defendant may be brought into court and introduced, by
referense,—into—ovidongoy into evidence by reference,
peeovidedy—hovever,—that-noe No information sc obtained may be
used against the defendant as a basis for a amisdemeanor
prosecution under 4+ho—ppovrisions—of—oceeiiens—51-101—te
53—108y——inolusiveyr—apd—>54—31342 351-505 through 51-518 and
51-524."

Section 22. Section 51-110, R.C.K. 1947, is
renumbered 51-522, and is amended to read as follows:

"53-3438 51-522. FHlegal —eontracbe—rocevery Recovery
cn_illegal contracts forbidden. A&¥ A contract, express or
implied, wmade by any a persony——Eirn——or—eosporation in
viclation of any of the provisions of seetionse—531-303+ %o
543108y -——ineluasivey 51-505 through 51-518 is declared—te—be

an illegal contract and no recovery therecn shal: may be
had. ®
Section 23, Section 51-109, B.C.M. 1947, is

renumbered 51-523, and is amended to read as follows:
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"51-109 51-523. Atteracy —general Department to
institute suity-whes, Upon the third violation of any of the
provisions of seetioss—81-153-+te—53-108y—inclusivey 51-505
throughk 51-518 by any corporation, it—shail-—be-the—duty—of
the atterpey-—general departaent e shall institute proper
snits or gquo warranto proceedings in aay a court of
competent Jurisdiction for the forfeiture of its charter,
rights, franchises or privileges, and powers exercised by
such corporationy and to persanently enjoin it from
transacting business in this state, If in such actiomn the
court ehald £ipd finds that eseh the corporation is
violating or has violated any of the provisions of seetiecns
5484+—4o-51—308,—inolusivey 51-505 through 51-518, it sass

shall enjoin said the corporation from doing business in

this state permanently or for such tise as the court shail

efdoE corders, or suest shall annul the chartery or revoke the

franchise of sach corporation.™

Section 24. There is a npev R.C.M. section numbered
51-524 that reads as follows:

51-524, Penalties, {1} Except as otherwise provided in
this section, a person, vhether as principal, agent,
officer, or director, vho violates any of the provisions of
51-505 through 51-518, is guilty of a misdemeancr for each
single viclation and upom conviction thereof shall be finped

not less than $100 or more than $1,000 or imprisoned for a

-20—
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term not to exceed & months or both,

{2) & violation of 51-505 is punishable by
imprisonment in the county jail for a periocd not less than
2% hours or more tham 1 year or by fine not exceeding
$25,00C or both.

(3) When there is a viclatiom of 51-516, in addition
to the penalty specified in (1), the court before wvhich a
conviction is had shall, within 10 days after judgaent of
conviction is given, forvard a certified copy of the
judgment to the departsent of agriculture, and that
departwment shall revoke any licemse issned to the person so
couvicted, In such case Bo new license may be granted to the
person whose license is revoked, nor to anyone either
directly or indirectly engaged with him in such business,
for a period of 1 year.

Section 25, Section B8-103.,4, ®R.C.M. 19347, is amended
to read as follows:

"8-103.4. Approval of carrier agreements. (1) any
carrier as defined in seetiewm 8-101(h)} vhich is a party to
an agreement betvween or among two 2 or more carriers
relating to rates, fares, classificatioms, divisions,
allovarces, or charges (including charges between carriers
and cospensation paid or received for the use of facilities
and equipment), or rules pertaining thereto, or proceduares

for the Jjoint consideration, initiatiom or establishment
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thereof, may, under such rales as the comaission prescribes,
apply to the public service cosmission for approval of the
agreement and the coamission shall by order approve any
agreasent, if approval thereof is n&ot prohibited by
subsections (3}, (4}, or ({5) of this section. The approval
of the commission shall be granted only upon such teras and
conditions as the commission may prescribe as necessary to
enable it to grant its approval in accordance with this
subsection.

(2) Each conference, bureaun, committee, or other
organpization established or continued pursuant +to any
agreement approved by the commission and the provisions of
this section, shall maintain such accounts, records, files,
and meacranda and shall subait to the commission such
reports, as may be prescribed by the commission, and all
such accounts, records, files, and memoranda shall be
subject to inspection by the cossission or its doly
authorized representative,

{3) The commission ma¥ not approve under this section
any agreement between a carrier by highway and a carrier by
rail unless it finds that such agreement is of the character
described in this section and is lisited to matters relating
to the transportation under Joint rates or over through
routes.,

{4} The commission may not approve upder this section

—26—
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any agreement which it finds is an agreement with respect ta
pooling or division of traffic, service, or earnings.

{5) The commission wmay not approve under this section
any agreesent which establishes a procedure for the
detersination of any matter through joimt consideration
utnless it finds tbat under the agresaent there 1is accorded
to each party the free and unrestrained right to take
independent action either before or after any determination
arrived at througk such procedure.

(6) The commission may, upon coaplaint or upon its own
initiative without coamplaint, investigate and detersine
vhether any agreement previously approved by it under this
section, or any terms or conditiomns upon which such approval
was granted, is not in conformity with this section or
vhether any such &ers terms or conditions 4s are mnot
necessary for the purpose of conformity with this section.
After such investigation, the comaissior may by order
terainate or modify its approval of such agreement if it
finds such action necessary to insure conformity with this
section, and may modify the teras and conditions upon which
such approval was granted to the extent it finds necessary
to insure <conformity with this section or to the extent it
finds its teres and conditions unnecessary to inrsure such
conformity. The effective date of any order terminating or

modifying approval, or wodifyiag terms and conditions, may
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be postponed for such period as the commission determines is
reasonably necessary to avoid undue hardship.

{7y No order may be entered under this section except
after interested parties have been afforded reasornable
opportunity for hearing.

{8} The parties to any agresment approved by the
commission under this section and other persons are, if the
approval of such agreement is not prohibited by subsectioas
{3y, (4), or (5) of this section, hereby exempted fros
Montana antitrust laws with respect to such agreement,
including seetiesn B+ U081 chapter 5, Title 51 or amy other
statutes prohibiting monopolies, price fixing, or restraint
of trade,

{9) Any action of the comsmission under this section in
approving an agreement, or in denying an application for
such approval, or in terminating or modifying its approval
of an agreesent, or in prescribing terms and conditions upon
which its approval is to be granted, or in modifying such
teras and conditions, shall be coastruned as having effect
solely with reference to the applicability of subsection
{g).n

Section 26, Section 82a-401.1, R.C.M. 1947, is amepded
to read as follows:

"82A-401.1. Functions of department. The department

and its vunits are responsible <for adsministering laws
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pertaining to business regqulation, 1iaocluding, bat not
timited to, laws pertaining to:

(1) Banks banks and banking (Title 5, chapters 1}
through 714} 3

{2) Suildipe Dbuilding and loan associations {Title 7,
chapter 1};

{3) &Exedit credjit uanions (Title 14, chapter 1};

(4} Ceonsuser consumer protectiom (Title B85, chapter
4y 3

{5) Saperrisiesn superwvision of the =milk indestry
{Title 27, chapter %)

(6) &Gonsumes consumer loans (Title 47, chapter 2);

{7) Saie sale and marketing of coal (Title 50, chapter
&)

{8) Smfais upfalr business practices (Title 51,

chapter % 5);

(9} #eguiation requlation of petroleum products (Title
60, chapter 2):
6);

{11} staadard gtandard veights and measures (Title %0,
chapter 1);

(12) Peoprictary post—sacondaty

postsecondary educational institutions (Title 75, chapter

proprietary

92)."
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Section 27, Section 82A-404, R.C.M., 1947, is amended
to read as follows:

"B2a-404. Board of trade abolished — functions
transferred. (1) The board of trade, provided for in #itle
Title 27, chapter 3, is abolished and its functions in &isle
Title 51, chapter 4+ 5 4{partainisg-so—tho-Bafait-Bractices

A6&} are transferred to the department of busineas

regulation. Unless incomsistent with this act, any reference
in the Revised Codes of Montana, 1947, to the Montana state
board of food distributors or the board of trade wmeans the
departesnt of business requlation."

Section 28, Section 84-2412, R.C.M. 1947, is amended
to read as follows:

"84--2412. Eaployment of help — disposal of license
money. The sitate department of revenue is hereby authorized
to employ such clerical and field assistance as msay-be-found
necessary to carry out and to adainister the provisions of
this act. All aoney collected under the provisions of this
act shall be paid into the state treasury, wvith #£ive-dellarse
455} of the fee collected from each store license sold
credited to an earsarked revenue fund for administration of

the—Dafair—Pragtives—Aet chapter 5, Title 51, by the

department of business regulation and the rest to the credit
of the general fard."

Section 29, Repealer. Sections 51-101%, 51-101,1,

—30—
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51-103, 51-105, 51-112, 5t-118, 51-831, 51-403, 51-404,
5t-405, 51-406, 51-407, 51-408, S51-409, 51-410, 51-4#12, and
51-414, R.C.M, 1947, are repealed,

—Fnd-
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FOR THE RECODIFICATION AND GENERAL REVISION OF CHAPTERS 1
AND 4, TITLE 51, R.C.M. 1947, RELATING TO UNFAIR TRADE PRACTICES.

(This summary does not include discussion of routine form

or grammatical changes.)

Because of the duplication and conflict in chapters 1 and
4 of Title 51, R.C.M. 1947, concerning unfair trade practices

it is necessary to rewrite both chapters into one consistent,

coherent chapter. The new chapter would be chapter 5, Title 51,
R.C.M. 1947. The consolidation cannot be accomplished by mere
recodification because of substantive conflict in existing pro-
visions, which is beyond the authority of the code commissioner

to resolve. For example, 51-113 places enforcement responsibility
in the department of business regulation, while 51-408 places

it in the attorney general's office.

The provisions of chapter 4 were transferred from the old

Title 94 upon adoption of the 1973 criminal code.

Most of them

date back to 1909 or 1913, and are much older than the provisions

of chapter 1, several of which were amended in 1975.

Hence

generally where there is duplication or conflict, this bill

adopts the chapter 1 provision.

The overall approach in consolidating these two chapters
is to transfer all the offenses enumerated in both chapters
to one new part and establish a standard penalty clause for all
offenses with the exception of forming an unlawful trust (as
set out in 51-401). All penalties would be set out in one

penalty section.

The other substantive change is to transfer all enforcement

functions to the department of business regulation.

This would

relieve the attorney general from the duties spelled out in
ol 51-408 and 51-404. The responsibility for prosecuting third-
time offenders (for any of the offenses listed in the new part)

will also go to the department under 51-523.
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It should be noted that this bill and an explanation were
submitted to both the department of business regulation and
the attorney general. The department has since drafted an
almost identical bill which is to be submitted by the governor.
This bill is composed strictly of existing law, whereas the
department's bill goes a little farther in updating and intro-
ducing a few new items. This bill is drafted primarily to b>
submitted in case the other bill is acted upon adversely.

An outline is attached at the end of this explanation to
further illustrate the transfer of old sections into the new
chapter. -

Section 1. 51-117, the purpose clause of chapter 1, is
adopted as the purpose for the new chapter.

Section 2. A new definition section is created, collecting
definitions found in 51-101.1, 51-103, 51-107, and 51-401.

Section 3. The first paragraph of 51-102 is codified here,
stating who is legally responsible for violations.

Section 4. The last paragraph of 51-102 and the first
sentence of 51-105 are combined here in a new section on proof
of intent.

Section 5. This is a revised version of the old 51-401.
Painstaking effort was taken to determine and preserve the
original meaning; however, it is probably arguable whether
this was accomplished. As a note of interest, the department's
bill adopted this version also.

Section 6. 51-402 is placed here, without any substantive
revision.

Section 7. This new section is a consolidation of 51-407
and 51-101. Those two sections were strikingly similar, hence
the composite was relatively simple.

_ Section 8. This is a revised version of 51-403. The+=
1s no substantive change.

Section 9. The first paragraph, less the penalty, of
51-103 is placed here, concerning sales at less than cost.

Section 10. This section concerning cost surveys is the
second sentence of 51-105. There is no change.

Section 11. 51-114 is codified here without substantive
change.

Section 12. 51-104 is codified here without substantive
change.
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Section 13. 51-107 is codified here without substantive
change.

Section 14, 51-106 is codified here without substantive
change.

Section 15. 651-108 is codified here without substantive
change.

Section 16. 51-411 is codified here without substantive
change.

Section 17. 51-413 is codified here without substantive
change.

Section 18. 51-116 is codified here without substantive
change.

Section 19. 51-113 is codified here without substantive
change.

Section 20. 51-115 is codified here without substantive
change.

Section 21. 51-111 is codified here without substantive
change.

Section 22. 51-110 is codified here without substantive
change.

Section 23. 51-109 is codified here. It is revised to
include all offenses in both chapters rather than merely those
offenses listed in chapter 1, and changes the prosecution
function from the attorney general to the department of business
regulation.

Section 24. 51-524 incorporates the penalty provisions
of 51-103, 51-112, 51-401, 51-405, 51-409, 51-412, and 51-414,
i.e., all the penalty provisions of both chapters. The poten-
tial fine for violations of 0ld 51-411 and 51-413 are raised
by this proposed section and the minimum fine is deleted. The
potential fines of 51-405 and 51-409 are also changed. If
the o0ld restrictions are desired, they can be added as sub-
sections to this section.

Section 25. The reference in 8-103.4(8) to 51-401 is
changed to chapter 5, Title 51.

Section 26. The reference in 82A-401.1(8) to chapter 1,
Title 51, is changed to chapter 5.

Section 27. The reference in 82A-404 to Title 51, chap-
ter 1, is changed to chapter 5. The reference to "Unfair
Practices Act" is deleted.
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Section 28. After the adoption of this bill there will
no longer be an "Unfair Practices Act" denominated as such.
Hence the reference to "Unfair Practices Act" in 84-2412 is
changed to "Chapter 5, Title 51".

Section 29. Section 51-101 is repealed and replaced by
51-507.

Section 51-101.1 is repealed and replaced in 51-502.

Section 51-103 is repealed and replaced by provisions in
51-502, 51-509, and 51-524,.

Section 51-105 is repealed and replaced in provisions in
51-504 and 51-510.

Section 51-112 is repealed and replaced in provisions in
51-524.

Section 51-~116 is repealed and replaced in provisions in
51-518.

Section 51-401 is repealed and replaced in provisions in
51-505, 51-~502, and 51-524.

Section 51-403 is repealed and replaced in provisions in
51-508.

Section 51-404 is repealed and the prosecution function
transferred to the department of business regulation.

Section 51~405 is repealed and replaced in 51-524.
Section 51-406 is repealed and is not replaced.
Section 51-407 is repealed and is replaced by 51-507.

Section 51-408 is repealed and the prosecution function
is transferred to the department of business regulation.

Section 51-409 is repealed and replaced in provisions in
51-524.

Section 51-410 is repealed and is not replaced.

Section 51-412 is repealed and replaced in provisions in
51-524.

Section 51-414 is repealed and replaced in provisions in
51-524.
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New
51-501

51-502

51-503
51-504
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Page 5

Catch 1line

Purpose

Definitions

Persons responsible
Proof of intent

Unlawful restraint
of trade

Labor excepted

Discrimination in
sales

Unfair competition
in purchasing

Sale at less than
cost forbidden

Cost surveys

Establishing cost
survey

Forced sale not basis
of cost price

Sales excepted

Fair price for
agricultural products

Rebates forbidden

Pooling of grain
prohibited

Destruction of food
in restraint of trade

Alteration of invoices
prohibited

Enforcement by
department

Investigations
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New 0ld Catch line

51-521 51-111 Injunctions -
damages

51-522 51-110 Recovery on illecal

contracts forbidden

51-523 51~109 Department to
institute suit

51-524 51-103, 51-112, Penalty
51-401, 51-405,
51-409, 51-412,
51-414
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Approved by Committee
on Business and Industry

~ HOUSE___ BILL ¥O. __31 _

INTECDUCED BY BARDANCUVE

A BILL POR AN ACT ENTITLED: “AN ACT FOR THE RECODIFICATION
AKD GENERAL REVISION OF CHAPTERS 1 AND & OF TITLE 51, R.C.H.
1947, RELATING TO ONFAIR TRADE PRACTICES, AND TO ANEND
SECTION B4-2412, R.C.M. 1947, TO STRIKE THE REFERENCE TO THE

UWFAIR PRACTICES ACT.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 51-117, R.C.M. 1947, is renusbered
51-501, and is amended to read as followss

"53.-343F 51-501. GCopstrustieon—ef—aes Purpose. The
legislature declares that the purpose of this aet éhagter is
to safeguard the public against the creation or perpetuwation
of nmonopolies and to foster and encourage coapetitiony by
prohibiting unfair and discriminatory practices by which
fair and honest competition is destroyed or prevented. This
aet chapter shall be literally construed so that its
beneficial purposes may be subserved.”

Section 2. There is a new R.C.4. sectioa numbered
51-532 that reads as follows:

51-502. Definitions. As used in this chapter, unless

the contaext indicates otherwise, the following definitions

apply:
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{1) "Department®™ means the departaent of business
regulation provided for im 82a-8201,

{2y "article of commerce” includes but is not limited
to any commodity, product, service or cutput of a  service
trade or profession, any product or service of a public
utility, and aay product of the soil.

(3) ™Cost" as applied to production includes the cost
of raw materials, labor, and all overhead expeanses of the
producer.

{4) "Cost"™ as applied to distribution means either the
invoice price of the article or product sold or the cost to
the dealer or vendor for replacing the article or product in
the gunantity last purchased within 90 days prior to the sale
of the article or product, vhichever is lesser, less all
trade discounts except customary cash discounts, plus the
cost of doing business by the vendor.

{S) “Customary cash discount™ means any allowvance not
exceeding 2%, whether a part of a larger discount or not,
made to a wholesale or retail vendor when such vendor pays
for merchandise within a limited or specified time.

{6} ®Cost of doing Dbusiness® or “overhead expense®
includes all costs of doing business incurred in the conduct
of a business and includes, withoat being limited to, the
following items of expense:

(a) labor ({including salaries of executives and

—2-
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officers);

(b) rent;

{c) interest om borrowed capital;

{d} depreciation;

{e) selling cost;

(f) maintenance of equipment;

{g) delivery costs;

{h) credit losses;

{i) all types of licenses;

{j) taxes;

{k) insurance and advertising.

(7) ®Persomn™ includes any person, partpership, firm,
corporation, Joint-stock company, or other association
engaged in business within this state.

(8) "Vendor™ includes not only any persom acting as
one kaovn generally and legally as a vendor but alse ary
person whe performs work upomn, renovates, alters, or
isproves any personal property belonging to amother person.

{3) "Business" includes any person, as defined in (7},
domestic or foreigm, engaged in the productioa, manufactare,
distribution, purchasing, or sale of amy article of commerce
within the state of M4cntana.

Section 3. Sectiom 51-102, R.C.H#, 1947, is renumbered
51-503, and is amended to read as follows:

n53-3632 51-503. Persons deesed respoasible. Any person
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who, either as director, officer, or agent of amy firam or
corporation or as agent of any person, wielatiag——the
provisions—of—thie—aety assists or aids, directly or
indirectly, in suek a violation of this chapter shail-be is
responsible therefor equally with the person, fire, or
corporation for whom or which he acts.

I . : £ €3 i A
oF-—agenby—it—ahall-—bo—sufficiont—to—altloge—and-prove—the
walauful-intont—of—tho—porgony-ExEy—oE-corporatieon—fer—shen
oF—whioh—he-aohev"

Section 4. There is a new R.C.HM. section numbered
51-504 th;t reads as follows:

51-504, Proof of intent. In an injunction proceeding
or in the prosecution of a person acting as an officer,
director, or agent, it is sufficient to allege and prove the
unlawful intent of the parson, firm, or corporation for whoa
or which he acts,

Section 5. There is a new R.C.M. section nuabered
51-505 that reads as follows:

51-505. Unlawful restraint of trade, It is uplawful
for a person or group of persons, directly or indirectly:

{1) to enter an agreement for the purpose of fixing
the price or regulating the production of an article of
conmerce;

{2) for the purpose of creating or carrying out any
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restriction in trade, to:

(a) liwmit productions;

(b} increase or reduce the price of merchandise or
comnodities;

{c) przvent competition imn the distribution or sale of
nerchandise or commodities;

{(d) fix a standard or figure whereby the price of an
article of coamerce intended for sale, use, or consumption
will be in any way controlled;

fe} agree to add to a bid for any contract an amount,
fixed by percentage or otherwise, for the purpose of wmaking
a refund or sharing costs of bidding with any other bidder;

(f} return a part of any amount added to a bid by
collusive agreement among bidders to any person; -

{g¢) <c¢reate a wonopoly in the manufacture, sale, or
transportation of an article of coamerce;

th) enter into an agreement which binds any persocn not
to manufacture, sell, or tramsport am article of comserce

below a cosmon standard or figure or which keeps such

article or transportation at a fixed or gradmated figure or

by which the price of soch article is settled so as to
preclude unrestricted competition.

Section 6., Section 51-402, R.C.%. 1947, is renumbered
51.506, and is amended to read as follows:

"E1-4g2 51-506. Gertain-—agreenents—beticen—laborers
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Laho; excepted., The provisions of &kis—aet 51-505 do not
apply to any arrangements, agreesent, or coabinatign betveen
laborersy wade with the object of lessening the number of
bours of labor or imcreasigng vrages.'-l

Section 7. There is a new B8.C.H, section noabered
51-507 that reads as followvs:

51-507. Unfair competition in sales. (1) It is unlawfal
for any business, with the intent to destroy the competition
of any regular established dealer of any article of commerce
or to prevent the competition of any persorn who in good
faith intends or attempts to become such dealer, to
discriminate between different localities im this state by
selling or furnishing such article at a lower rate in one
locality than in another, after wmaking allowance for
difference, if any, in the grade, gquality, quantity, and
actual cost of transportation froam the poist of production
or manufacture of the article.

(2} This section does not prohibit the meeting in good
faith of a competitive rate or prevent a reasonable
classification of service by public atilities for the
purpose of establishing rates.

{3) The prohibition against locality discrimination
includes any schenme of special rebates, collateral
contracts, or any device of any nature whereby such

discrimination is, in substance or fact, effected in
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violation of the spirit and intent of this section.

(8) ®Willfully and knowingly advertising, offerimg for
sale, or selling amy coammodity at less tham the price
stipulated in a contract entered into under this section,
vhether or not the person so adwertising, offering for sale,
or selling is a party to such contract, is unfair
competition, and a person damaged thereby may bring an
action.

Section 8, There is a new BR.C.M. section numberad
51-508 that reads as follows:

51-508. 9Unfair coapetition im purchasing. (1) Any
business which, for the purpose of creating a monopoly or
destroying the business of a regularly established dealer or
preventing the competition of any person who in good faith
intends or attempts to become suck dealer discriminates
between different persons or localities of this state by
purchasing any article of commserce at a higher rate or price
in one locality than in another, after making due allowance
for the difference in the actnal cost of transportation froa
the point of purchase to the point of manufacture, sale,
storage, or distribution and for the differemce in the grade
and gquality of such article, is guilty. of unfair
discrimination, whick is prohibited and unlawful.

{2) Proof that any person has paid a higher rate or

price for any article of commerce in one locality than in
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another, after making due allovance for the differeance in
the actual cost of transportation and for the difference in
the grade and quality of such article, shall be prima facie
evidence of a wviolation of this section.

{3) The payment of a2 higher rate or price in one
locality than »in another, after waking such allowance
provided above, is not unfair discrimination provided such
higher rate or price is paid for the purpose of meeting the
rate or price set by a competitor im such locality. The
burden of proof of such fact is upon the person charged with
unfair diﬁctinination.

Section 9, There is a nev R,C.B. section nusmbered
51-509 that reads as follows:

51-509. Sales at less than cost forbidden. It is
unlavful for a vendor to sell, offer for sale, or advertise
for sale any article of coamerce at less than the cost
thereof to the vendor, or to give, offer to give, or
advertise the intent to give away any article of cosmerce
for the purpose of injuring competitors and destroying
coapetition.

Section 10, There is a mnew R.C.#A, section nuzbered
51-510 that reads as follows:

51-510. Cost survey as evidence of cost. Whenever a
particular trade or industry, of which the person complained

against is a member, has an established cost survey for the
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locality in which the offense is committed, such cost survey
is competent evidence to be used in proving the costs of the
person complained against.

section 11, Sectien S1-114, B.C. M. 1947, is
renuprbered £1-511, and is amended to read as follows:

g S = 13 51-511. Preocedure——fop——osbablishing
Establishing cost survey -——hoaring———notige. (1) The
department shall, whenever application has been made by 4&eoa
£10} or aore personsy—Eirasy—or—corpesations vwithin a
particular trade or business, establish the cost survey
provided for in seedien—54—388 51-510, When petition for a
cost survey has been so presented to the department, the
department shall, as soor as possible, fix a time for a
public hearing upon the question of whether the cost sSucvey

shoeld be established, _and if so, upon__the _matter of

establishing such cost survey. The hearing shall be held at
the office of the department and upon that notice which the
departusent wmay by—srele—soguiwve requjire by rule. However,
notice of the hearing shall be published for at 1least dwe
42} successive vweeks in the daily newspaper or nev¥spapers as
the department may designate as smost commonly circulated in
the counties to be affected by the cost survey. The notice
shall further state the locality or area ip respect to which
the cost survey is proposed to be established and the

particular trade or business to be affected by it.
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~{2) At the time fired in the notice any person,—£issy
or——oorporation may appear and be heard by the department
upon all guestions to be determined by it as provided in
this section. If the department determines that a cost
survey shadd should be established, it shall at the same
hearing proceed to classify and define the particular trade
or business, or parts thereof, to be affected, deteraine apd
delimit the particular area within which the trade or
business skhald ¥will be affected, and find and determine the
probable "cost of doing business™ or “overhead expenser%,
stated im percentage of imvoice or replacesent cost which
would probably be incurred by the amost efficient persony
£irn,—or —aoEperation in the trade or business within the
area, : .

(3) #here If the department determines that the
probable "cost of doing business" or "overhead expense,©
stated in percentage of invoice or replacement cost which
would probably be incurred by the most efficient persony
EiFEn,—or—corperatienr in the trade or busimess is the sanme
for the entire state, then the department say, upon proper
notice given as provided in this section, create one trade
area embracing the entire state,

(4) The percentage so determined shall be presumed to
be the actual "cost of doing business® and “overhead

expense® of any persony-—£iss,er oeeperaties in the trade or
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business and within the area affected by the cost survey.”™

Ssection 12. Section 51-108, R.C.M. 1947, is
renuabered 51-512, and is asended to read as follows:

*5i-40h 51-512. Bafereoed Forced sales oot basis of
cost price. 1In establishing the cost of a given article or
product to the distributor and wendor, the invoice cost of
saéd the article or product purchased at a forced, bankrupt,
closaout sale, or other sale outside of the ordinary
channels of trade may mot be used as a basis for Jjustifying
a price lower thae one based upor the replacement cost as of
the date of sadd sale of said the article or product
replaced through the ordinary channels of trade, unlessj

11) said the article or product is kept separate from
goods purchased in the ordinary channels of trade; and
unless—said

f21__the article or product is advertised and sold as
merchandise purchased at a forced, bankrupt, or closeout
saley Oor by means other than through the ordinary channels
of trade, and said such advertising shall stase states the
conditions under which said the goods were s® purchasedy and
the guantity of swehk merchandise to be sold or offered for
sale.®™

Secticn 13, Section 51-107, R.C. M, 1947, is
renunbered 51-513, and is amended to read as follows:

n"53-3167 51-513. Exeeptions Sales excepted. The
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provigions—eof—seetions Sections 51-13,—5104—and-53-105
shall 51-509, 51-510, and 51-512 do not apply to any sale

made:

4ayf1} Isn in closing out in good faithy the owner's
stock or amy part thereofy for the purpose of discontinuing
his trade in any seoh-8400k—or-connodityy—and—in She-oase—of
the—sale article of commerce;

{2) of seasonal goods; er—%e—the bera—fide—sale

{3} _in_ good faith of perishable goods to prevent loss
to the vendor by spoilage or depreciation, provided nmotice
is given to the public thersof;

4b)-{R) 4hen ghen the goods are damaged or deteriorated
in gualityy and notice is given to the public thereof;

4#)-(5) 8% by an officer acting under the orders of any
court;

4836} Im jp ar a__good fajth endeavor made—im—geed
£aith to neet the legal prices of a competitor as—herein
defimed selling the same article er—preduss,—or—service—or
outpat-of-a—gervice—tradey of commerce in the same locality

or trade area; o

4e3{7} Fe to the state of Hontana or any of its

institutions.
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sosstrued—to—bo—a—vender—within-tho-meaning—of-this—aots”

Section 14, Section 51-106, B.C.N. 1947, is
renusbered 51-514, and isra:ended to read as follows:

#53-306 51-514. Pair price for agricultural productsy
hov—dotermined. (1) The follovwing method shall be wused in
deteraining fair prices for agricmltural products sold on
local marketsy in a trade area, district, or city im which
the major portion of am agricultural commodity or prodect is
produced withkin or adjacent to the trade area, clity, or
district:

{a) FWhen seventy—five-perveatr—{75% of the producers
of an agricultaral product or commodity marketing thoss
products or commodities within a trade area, district, or
city determine what is a fair price based upon célpetitive
and other factors for their product or commodity, it shall
be eessidesred the fair price for that product or cesmodity
under the terms of this aed chapter.

{b} Those produncers through their agemts shall file

witk the department the fair price and request a hearing for

the establishment of fair prices to jobbers, wholesalers,

retailers, and consusers of the agricultural products or
commodities., aa¥ An organization representing consusers may
not be denied representation at the meedins hearing.

{2) After the establishment o©of a schedule of fair

prices for the agricultural products or coamodities, it is a
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violation of this ae% chapter for a producer, jobber,
whoiesaler‘ or retailer to sell or buy an agricultural
commodity or product belew the price established by the
department. That Such action is punishable under the teras
provided in this aed chapter.™

Section 15. Section 51-108, B.C.H. . 1947, is
renuabered 51-515, and is amended to read as followus:

53308 51-515. Rebates forbidden-—ee—eperatives. .
{31} The secret payment or ailowance of rebates, refonds,
comnissions, or ouanearred discoents, vhether in the form of
money or othervwise, or secretly extending to certain
purchasers special services or privileges nct extended to
all purchasers perchasing upon like terms amd conditions, to
the injury of a competitor and whexe when such payment or
allowance tends to destroy coaspetition, is an unfair trade
practice and any persony—fies,—pastaceahip,-corpesitionr—on
aseeeiatrier resorting to suck trade practice shall—bhe—dcenad
is guilty of a smisdemeanor and on coaviction theseef-ehall
be is subject to the peralties set out in seetiean—534-343
51-524,

Brovidedyr—howeover,—+that (2) However, nothing in this
section  prevest prevents a co—apeorative
gcooperative association, organized and operatimg on a true
eo—eperadive cooperative basis, from returning to the

members, producers, or consumers the whole or any part of
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the net earnings or surplus resulting froam its trading
operations, 1in proportion to their purchases or sales fros,
to, or through the association.®

Section 16, Section 51-411, R.C.H. 1947, is
renoabered 51-516, and is amended to read as follows:

"§3-433 51-516. Pooling ie—purehaser—-sale—or—handling
of grain by—warehsusemes prohidpited. (I} It shaldl—be is
unlavful for any persony—firsy—or-eorporasien engaged in the
buying, selling, or handling of grair in any public local
warehouse in this state, or for the local ageat in charge of
such warehousey or any other agent of the persony—firsy—on
eouporation operating the samey to enter into amy 3
contract, agreement, eesbimakiesy or understanding with any
other person,—f£iray—er—cerpepasieny ovning or operatirng any
other public local warehouse at any railway stationy or with
its agent erageasey vhereby:

{a} - the amount of graim to be received or bhandled by
sadd the varehouses at such station es—séaticas—shall is to
be egualized or poocled between saiéd the warekouses; e
wheraby

4b) the profits or earnings derived from said the
varehouses shadl are to be divided, e - pooled, or
apportioned in any mannery; or whereby

4c)  the price to be paid for any kind of grain, at

such stationy shald: is_ to be fixed or im any =manrer
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affectedy, and—each

{2) __Each day of the continuance of any such agreement,
contract, or aunderstanding shall coastitute copgtitutes a
separate offense.™

Section 17. Sectiea 51-813, R.C.N. 947, is
renusbered 51-517, and is asended to read as follows:

*§3-443 51-517. Destruction of food in—=estreint—ef
srade. It shall-be is unlawful for any persony—Eies,—es
eesporasion to destroyy or to withhold fros sale for a
period of time which makes it necessary to destroy, in
rsstraint_ of trade, any fish, fowl, animal, vegetable, or
other ssufi,—predacss prodycty or artieles grticler which
a®e is custonary £eedy or whioh-are proper food for human
beingsy and ame ig in fit sanitary coundition to be used as
such. ™

Section 18, Section 51-116, B.C.8. 1947, is
repasbered 51-518, and i3z amended to read as follows:

f54+-316 51-518. Alteration of invoices  aalawfel
probibited. It is unlawful for a persony-pecthesship,—fivay

. joi N ) iati

dofined—is-seetieon—53-133y to change, alter, substitute, or
falsify an invoice whese if the practice temds to injure a
competitor, ss—te destroy cospetition, or %o miglead a court
or the department of-business—regulatien. Thas Sach practice
is unfair trade practice and a person,—5ivay—pactaershipy
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cocporationy,—or—asseeiaties resorting to that trade practice
is guilty of a amisdemeanor and is subject to the penalties
provided in seesiee—53—3%d 51-52§.7

Section 19, Section 51-113, B.C.H. 19487, is

repuabered »1-513, and is aaended to read as follows:

*531-1%3 51-519. Pepartacni-———adainistration—of—aat

2O B &3 dors 1.0 ool a
¥ iptepvontio £ EO¥ie PP pE

——fipatityof-—erder Enforcepent by department. (1) The
department shall prevent a person,—fira,—es-eesporation froa

violating any of the provisions of this chapter.

(2) Upon receiving notice that a persony—fiEn—or
soEperation is violating or has violated any of the
provisions of this chapter, the departsent shall ismediately
notify direct the persgon giving shat the notice either to
appear before the director of the department or to make a
vritten reply to show probable cause of +ha% 2 violation.
If probable cause is shown, the department suwst—&ben shall:

{a} make its own investigation; aséd

{b} within &i%e¥¢60} days of the £inding of probable

cause wsuwet make a written report of its investigation; and

et

{c} =a2il a copy of its findings to the person
initially giving notice of a violation.

{3} {a] Ify—afber——an——invostigatien the departament,

after an investigation, has reason tc believe that the
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persony—£ien,—0E—goeporation has been or is engaging in any
course of conduct or doing ary act in violation. of this
chapter and if it appears to the department that a
proceeding by it would be %6 in the interest of the pabiic,
it shall issue and serve upon the Rarson1——fiil——ee
eerporation a complaint stating 348 the charges ia—shat
Fespedty and containing a notice of a hearing upem—a-day-and
at a place therein—£ixed and uvpon a_day not less than £iwe
45) days after the service of the coaplaint.

{b} A coamplaint may be amended by the department in
its dJdiscretion at any tise #ive—(5) days prior to the
issuance of an order based on it.

'jgl The persony—£irs-or-oeEperatier so complained ef
againgt may appear at the place and time so fixed and show
cause why an order should not be entered by the department
requiring #ha% such persony—£iray—er—eerporatien to stop the
violation of the law charged in the complaint.

14} Any persony——fiEn—o0r——eorposation aay make
applicationy and upon good cause shown may be allowed by the
departsent to intervene and appear in the proceeding by
counsel or in person.

{e} The testimony in the proceeding shall be reduced
to writing and filed in-tho—office—ef with the departzent.

{f} If upon the hearing the department believes that

the act or conduct in question is prohibited by this
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chapter, it shall pake a—peport findings of fact in writing
n—whioh—it—shall——stabo—its—findings--ac-to—she—£faets and
shall issue and cause to be served on that the persony—fitmy
er—eerporatien charqed an order requiring sha+ such persony
£ien,—or-gopporation to stop the acts or conduct.

{g) Until a transcript of the record in the hearing
has been filed in a district court, as—hereinaftes—provided,
the department may at any timse, upon the notice and in the
aanner a& it considers proper, wmodify or set aside, in
vhole or in part, aa¥ a report or aay an order made or
issued by it under this section.

(8) A court reviewing an order of the departsent =may
issue such writs as are ancillary to its jurisdiction or are
necessary in its judgment to prevent injury to the public or
to competitors pending the_oytcome of the suit.

{5) To the extent that the order of the departament is
affirmed, the court shall thereupon issue its own order
commanding obedience to the terms of the order of the
department.

{6) Proceedings in—%he—district—eeusst ander this
section shall be given precedence over other civil cases
pending &hereim in_the district courty and shall be in every
wvay expedited,

(7} A persony—£ien,—or—corporatiea vho violates an
order of the department #e-—oease-—and—desist after it has

—19—

-

S W ® ~N B oW N

20
21
22
23
28
25

LC 0001/01%

become finaly and while the order is in effect shall
forfeit and pay to #his the state a penmalty of pot more thanm
ene—shousand—dellase—i$51,000) for each violationy—whieh
shall—aoorne—bko—thig-sbate—and—aay—Ro-—pesorered-—in-—a—eiwil
astion-brought—by-this-—state,

(8} The remedies and method of enforcement of this
chapter provided for in this section are concurrent and in
addition to the other remedies provided in this chapter.®

Section 20. Section 51-115, B.,C.N. 1947, is
renuabered 51-520, and is asended to read as follows:

"S- 51-520. Hearings—and—invessigations——
eontonpts Investigatjoms. (1) The departsent, for the
purpose of condacting hearings and investigations whichy in
the opinion of the departmenty are necessary and proper for
the exercise of the powers vested in it by this chapter, has
the—£olleving—powerss

43—=he——dopartaent shall at all reasonable times have
access tor-fer—tho—-pirpose—of—eraninationy—and—the—right—teo

eopy any evidence of concerming a person being imvestigated
or proceeded against that relates to any msatter under
investigation or in gquestion__and the right_to copy such

evidence. Anyr—sesbor—ef—+the The department may issue

subpoenas requiring the attendance and testimony of

witnesses and the production of apny evidence that relates to

any matter under investigation or in gquestiony hefore the
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departmenty or before its duly authorized agent counducting
the investigation., &An agent, duly authorized by the
department for those purposes, may administer oaths and
affirmations, examine witnesses, and receive evidence. The
attendance of witnesses and the production of evidence may
be required froa any place in this state at any designated
place of hearing.

{2) Upor_ _application by _the department I® in am¥ a
case of contumacy or refusal to obey a subpoena issued to a
person, aa¥ a district court of this state, within any the
district where the inquiry is carried on or where a person
guilty of contumacy or refusal to obey is .found, e resides,
or transacts business, sapea-application—by—the—departacat
bas Jurisdiction to issue to that persony én order
requiring him to appear before the departaenty or its duly
authorized agenty and +here to produce evidence if so
orderedy or &hese to give testimony regarding the matter
under investigation. Failure to obey the order of the court

may be punished by the court as a coutespt.

{3) 1A person may not be excused from attending and

testifying or fros producing books, records, correspondence,
documents, or other evidence in obedience to the subpoena of
the departmenty on the ground that the testimony or evidence
required of him may tend to incrimizate him or subject hin

to a penalty or forfeiture. An individeal wmay not be
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prosecuted or subjected toc a penalty or forfeiture for or onm
accéunt of a tramsaction, matter, or thing concerning which
he is compelledy Lg..ss;&iﬁx__gs_.zsgiggg_.gziég#ss; after
having claimed his privilege against selé-iaesiminrtien
self-incrisipationy. te-testify—er-produce—evidensor—orceps
+hat-—an An individual so testifying is not exempt from
prosecution and punishmsent for perfury committed in
testifying."®

Section 21, Section 51-111, R.C.AM. 1947, is
renusbered 51-521, and is amended to read as follows:

"534-113 51-521. &ho-nar-erjeia—~wieclatiens [Injunctions
— damages — production of evidence. {1} Aay person, fisay
prirate ——corpoEation——or——aunisipal~—oP———obhor-—publie
SOEPOERLiONy—oE—LEado—ab00eiationy if_iniured thereby, nmay
maintain an action to enjoim a continuance of aa$ an act e=
aets in vioclation of seesions-53-101-4e-—51-1D8y—inelusivey
#E—injared——thorebyy 51-505 through 51-518, aad for the
recovery of damages. Ify in such actiony the court shall
£iwd fipds that the defendant is violating or has violated

any of thke provisions of seetiers—5I-HI—to-——55-iPBy
iselusive 51-505 _through 51-518, it shall enjoin the

defendant from a continuance thereof. It shald is not be
necessary &hat to _allege or_ _prove actnal damages to the
plaintiff be—alleged-er-—proved.

{2} In addition to such injunctive relief, the
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plaintiff 4ie—eaid—action—shall-be is entitled to recover
from the defendant three times the aamount of 4+he actual
damagesy—if—asyy sustained.

f3) #ay A defendant in an action brought uwnder &4he
pEori-sions—o£f this section may be required to testify aunder
the previsions—of-the—Goeds Nontana Rules of Civil Procedure
of—4thib-68at6y, in IDn addition the books and records of aay

such defendant may be brought into court and introducedy—by

rofereoacdr—into—avidoneey into evidemce by reference, .

providedy—hovevory—that-ne N0 information smo obtained may be
used against the defendant as a basis for a misdemeanor
prosecution under &ho—provisions—of——aeotions—51-103- 4o

53-168y—inelusiver—and—54+112 =5 b _51-518_agpd

51-524."
Section 22, Section 51-110, B.C.H. 1987, is

renuabered 51-522, and is amended to read as follows:

"54-130 51-522. Illegal-—eontracks—reec¥ery Recovery
on illeqal contracts forbidden. Aay A contract, express or
implied, w=made by a»¥ a personyr—fira-—er-eorperation in
violation of any of the provisions of sestiens—51—101—4e
53-108y—inrelusivey 51-505 throygh 51-518 is deslased—-seo—be
ar illegal cortract and no recovery thereon shall may be
had. "™

Section 23. Section 51-109, R.C.K. 1947, is

renumbered 51-523, and is amended to read as follows:

23~
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"51-309 51=-523. Atteoraey——general Department to
institote suity—whos. Upon the third violation of any of the
provisions of seetiens—51-3103—+4e—513108yinslusivey 51-505
through 51-518 by any corporation, it—shall—be—tho—duety—of
the atterney—genoral department te shall institute proper
suits or quo warranto proceedings in amy a court of
competent Jurisdiction for the forfeiture of its charter,
rights, franchises or privileges, and powers exercised by
such corporationy and to permanently enjoin it fros
transacting business in this state. If in such acticon the
court s?a}l find finds that sewsk the corporatiom is
violating or has violated any of the provisions of sestiens
5431044063108y —inalusive, 51-505 through 51-518, it =sass

shall enjoin sald the corporation from doing business in

this state permanently or for such tise as the court shalld
erder orders, or sust shall annul the chartery or revoke the
franchise of such corporation.”

Section 24. There is a nev R.,C.H. section numbered
51-524 that reads as follows:

51-524, Penalties. (1) Except as otherwise provided in
this section, a person, vhether as priscipal, agent,
officer, or director, vho violates any of the provisions of
51-505 through 51-518, is guilty of a misdeseanor for each
single vicolation and upom conviction thereof shall be finped

not less than $100 or more than $1,000 or impriscned for a

—-20—
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ters not to exceed 6 months or both.

2y & violation of 51-505 is punishable by
imprisconment in the county jail for a period not less than
24 hours or more than 1 year or by fine not exceeding
$25,000 or both.

(3) W®hen there is a violatiom of 51-516, in addition
to the peralty specified in (1), the court before which a
conviction is had shall, within 10 days after judgment of
conviction is given, forward a certified copy of the
judgaent to the departsent of agriculture, and that
departsent shall revoke aay licemse issued to the persom so
convicted. Ia such case no new license may be grasted to the
person whose license is revoked, nor to aanyone eithex
directly or indirectly engaged with him in such ‘business,
for a period of 1 year.

Sectioen 25. Section B8-103.4, R.C.H. 1947, is amended
to read as follows:

"§-103.4, Approval of carrier agreesments. (1) Any

carrier as defined in seesie® 8-101(h) which is a party to

an agreement betveen or among two +3) or more carriers

relating to rates, fares, classifications, divisions,
allowances, or charges {imncluding charges between carriers
and coepensation paid or received for the use of facilities
and equipment), or rules pertaining theretec, or procedures

for the Jjoint consideration, initiation or establishment

—25—
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thereof, may, uuder such rules as the commission prescribes,
apply to the public service coumission for approval of the
agreesent and the commission shall by order approwve any
agreement, if approval thereof is not prohibited by
subsections (3), (%), or {5) of this section. The approval
of the commission shall be granted only upon sach terams and
conditions as the coasission may prescribe as necessary to
enable it to graat its approval in accordance with this
subsection.

(2) Each conference, burean, committee, or other
organigation established or contipmed pursuant to any
agreement approved by the comaission and the provisions of
this section, shall maintain such accounts, records, files,
and wemoranda and shall subait ¢to the commission such
Teports, as may be prescribed by the commission, and all
such accounts, records, files, and wmemoranda shall be
subject to inspection by the coamission or its duly
authorized representative,

{3) The commission say not approve under this section
any agreement between a carrier by highway and a carrier by
rail wnless it finds that suck agreement is of the character
described in this section and is limited to matters relating
to the transportation under Joint vrates or over through
routes.

{4} The commission may not approve under this section

~-26~
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any agrecment which it finds is an agreement with respect to
pooling or division of traffic, service, or earnings.

{5} The coasission may not approve under this section
any agreesment which establishes a procedure for the
determination of any wmatter throughk Jjoint consideration
unless it finds that under the agreeament there is accorded
to each party the free and unrestrained right to take
independent action either before or after any determinationmn
arrived at through such procedure.

(6) The commission msay, upon complaint or upor its owm
initiative without coaplaint, investigate apd determine
vhether any agreement previously approved by it wunder this
sectiom, or any terms or conditions upon which such approval
wvas granted, is not in conformity with this section or
vhether any such sees terss or conditions 4e gre not
necessary for the purpose of conformity with thkis sectioa.
After such investigation, the comaission may by order
terainate or sodify its approval of such agreesent if it
finds such action necessary to insure conforaity with this
section, and may scdify the terms asd conditions upom which
such approval was granted to the extent it finds necessary
to insure conforamity with this section or to -the extent it
finds its terms and conditions unnecessary to insure such
conformity. The effective date of any order terminating or

eodifying approval, or rodifying terms and conditioms, say

—27—
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be postponed for such period as the comaission detersines is
reasonably necessary to avoid undue hardship.

{7) No order may be entered under this section except
after interested parties have been afforded reasonable
opportunity for hearing.

{8) The parties to any agreement approved by the
comnission under this section and other persons are, if the
approval of such agreesent is not prohibited by subsectioans
{3), (4}, or (5) of this section, hereby exempted from
gontana antitrust laws with respect to such agreement,
including.seat4¢§—54—ﬂ84 chapter S5, Title 51 or aay other
statutes prohibiting monopolies, price fixing, or restraind
of trade.

{(9)  Any action of the commission under this section is
approving an agreeament, or in denyiag an application for
sach approval, or in tersinating or modifying its approval
of an agreement, or in prescribing terms and conditions upon
which its approval is toc be gramted, or in wmsodifying such
terms and conditions, shall be construed as having effect
solely with reference to the applicability of subsection
{8).m

Section 26. Section 82A-401.1, R.C.HM. 1947, is amended
to read as follows:

"82A-401.1, Functions of departaent. The departament

and its wuanits are responsible for adsinistering laws

—28—
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pertaining to business regulation, inclading, bat not
limited to, laws pertaining to:

{1) Banks banks ané banking ({Title 5, chapters 1
through 14)3;

(2) Beildime Duildipg and loan associations (Title 7,
chapter 1};

{3} &redit credjt unions (Title 14, chaptar 1);

{4) censamer cogsﬁ!er protection (Title 85, chapter
8

{5) +Suepesvrisien  supervigion of the wmilk indastry
(Title 27, chapter 4);

(6) GConsaser consaaer loans (Title 47, chapter 2};

{7} +Hale sale apd marketing of coal (Title 50, chapter
6)3 '

(8) SmEaie upfair business practices {Title 51,
chapter % 5);

(9) ~FRegulation regulation of petroleusm products (Title
60, chapter 2);

(10} #Resail retajil installment sales (Title 74, chapter

6);

{11) S+tandard standagd veights and measures (Title 90,

chapter 1);

{12) Preprietesy proprietary post-8000RndaEy
postsecondary educational institutions (Title 75, chapter
92)."
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Section 27. Sectiom 82A-404, R.C.H., 1987, 1is amended
to r;ad as follows:

"82a-404, Board of trade abolished — -fnnctions
transferred. (1) The board of trade, provided for in 4&isde
Title 27, chapter 3, is abolished apd its fanctions in %isle
Title 51, chapter 4+ 5 49oet&in4ag—%e—%he—saé&is—#*actieos
A8%) are transferred to the department of business
regulation. Unless incousistent with this act, any reference
in the Revised Codes of Nontana, 1947, to the Hontama state
board of food distributors or the board of trade wmeans the
departueat of business regulation.™

Section 28. Section 84-2%12, R.C.H. 1947, is amended
to read as follows:

"84-2412. Eaploysent of help — disposal of 1license
soney, The s¥ate department of revenue is hereby authorized
to espley such clerical ‘and field assistance as say-be-found
necessary to carry out and to administer the provisions of
this act. All money collected under the provisions of this
act shall be paid into the state treasury, with #ive-dellars
435> of the fee collected from each store license sold
credited to an earmarked revenue fund for administration of

She—-Oafair-——Prastiges—bdeot chapter S5, Title 531, by the

departsent of busimess regulatior and the rest to the credit
of the general fund."

Section 29. Repealer. Sections 51-101%, 51-101.1,

~30~
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1 5%1-103, 51-105, 51112, S51-118, 51-401, 351-803, 51-408%,
2 51-805, 51-406, 51407, 51-40B, 51-409, 51-810, S51-a12, and
3 51-814, R.C.H, 1947, are repealed,

~End~-
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HOUSE BILL NO. 31

INTRODUCED BY BARDANGUVE

A BILL FOR AM ACT ENTITLED: *aN ACT FOR THE ReCODIFICATION
AND GENEKRAl REVISION OF CHAPTERS 1 AND 4 OF TITLE 51y ReCeMe
1947+ RELATING TO UNFAIR TRADE PRACTICESe AND TO AMEND
SEEFEON SECTIONS 8-103+5e 82A-%0lels 82A-40%e AND 84-24124
ReCeMe 1947y TO STRIKE THE REFERENCE VO THE UNFAIR PRACTICES

ACTe"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 51-11T7s ReCeMe 1947y is renumbered
51-501ly and is amended to read as follows:

"53-33F 51-501l. €tonstruction——of--act Ey;n#;g. The
legislature declares that the purpose of this aet chapter is
to safequard the public against the creation or perpetuation
of monopolies and to foster and encourage competitiony by
prohibiting wuwnfair and discriminatory practices by which
fair and honest competition is destroyed or preventede This
aet chapter shall be literally <construed 50 that its
beneficial purposes may be subservede®

section 2« There is a new ReCeMe section numbered
51-502 that reads as follows:

51-502« Definitionse A4s wused in this chapters unless
the context indicates otherwises the following definitions
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apply:

{1} *"Department™ means the department of lbusiness
reguiation provided for in 82A~40la.

{2} ®Article of commerce® includes pbut is not limited
to any commoditys products service or output of a service
trade or professiony-any-product——or——-service——of-—a——-pubiie
utitityy——and any product of the soile A PRODUCT OB SERYICE
QF & PUBLIC UTILITY IS NOT INCLUDED WITHIN THE TERM “ARTEICLE
OF COMMERCE=,

(2) ™Cost™ as applied to production includes the cost
of raw materialsy 1labors and all overhead expenses of the
producere

(4) “Cost™ as applied to distribution means either the
invoice price of the article or product sold or the cost to
the dealer or vendor for replacing the articte or product in
the quantity last purchased within 90 days prior to the sale
of the articlie or producty whichever is lessery less all
trade giscounts exce;t customary cash discountses plus the
cost of doing business by the vend;r.

{5} ™"Customary cash discount® means any allowance not
exceeding 2%y whether a part of a larger discount or note
made to a wholesale or retail vendor when such vendor pays
for merchandise within a2 limited or.specified timee

{6) ™CLost of doing business® or "overhead expense®

includes all costs of doinag business incurred in the conduct

-2~ . HB 31
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of a business and includess without being limited tos the
following items of expense:

{a}) labor {including salaries of executives and
officers);

{b) rent;

{c) interest on borrowed capital;

{d) depreciation;

{e} selling cost;

{f) maintenance of equipment;

(g) delivery costs;

{h} <credit l1osses;

-

{

{j) taxes;

1} all types of licenses;

{k}) insurance and advertisings

{7) ™“Person" includes any persons partnerships firme
corporationsy joint-stock companys or other association
engaged in business within this stateas

(8) ™Vendor®™ includes not only any person acting as
one known generally and legally as a vendor but also any
person who performs work upons renovatess alterss or
improves any personal property belonging to another persone

{9) “Business® includes any personsy as defined in (7).
domestic or foreigns engaged in the productiony manufactures
distributionsy purchasinqs or sale of any article of commerce

within the state of Montanae
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Section 3. Section 51-102y ReCeMe 1947y is renumbered
51-503y and is amended to read as follows:

*53-362 51-503. Persons deemed responsible« Any person
whoy either as directors officerp or agent of any firm or
corporation or as agent of any persaony viotating——the
provisions——of——-this——acty assists or aidss directly or
indirectlys in sweh a violation of this chapter shati—bke i3
responsible therefor equally wWith the persons firmas or
corporation for whom or which he actse

in-the-prosecution-of—any-persoen-as——officery-—director
or-—agenty——it-—-shalti--be-sufficient-to—attege-—and-prove-the
untawfui—intent—of-the—persony—firmr—or-corporation—for-whom
or—which-he-aetss”

Section 4« There is a3 new Re.CaMe 3section numbered
51-504 that reads as follows:

31-504« Proof of intente 1In an injunction proceeding
or in the prosecution of a person acting as an officers
directors or agenty it is sufficient to allege and prove the
unlawful intent of the persons firme or corporation for whom
or which he actse

Section 5. There is a3 new ReCeMs Ssection numbered
51-505 that reads as follows:

51—-505 Unlawful restraint of tradee. It is unlawful
for a person or group of personsy directly or indirectly:

(1) to enter an agreement for the purpose of fixing

—— HB 31
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the price or requlating the production of an article of
commerc=;

{2) for the purpose of creating or carrying out any
restriction in trades to:

ta) 1limit productions;

{b) increase or reduce the price of merchandise or
comnodities;

{c) prevent competition in the distribution or sale of
merchandise or commodities;

{3) fix a standard or fiqure whereby the price of an
article of commerce intended for sales uses or consumption
will pe in any way controlled; .

(e)] agree to add to a bid for any contract an amounts
fixed by percentage or otherwises for the purpose o€ making
a refund or sharing costs of bidding with any other bidder;

{f) return a part of any amount added to a bid by
collusive agreement amonq bidders to any personj

{a} create a monopoly in the manufactures sales or
transpertation of an article of commerce; ‘

{h} enter into an agreement which binds any person not
to manufactures sells or transport an article of commerce
below a common standard or figure or which keeps such
article or transportation at a fixed or graduated fiqure or
by which the price of such article is settled so as to

preclude unrestricted competitione

-5- HB 31
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Section be Section 51-402+ ReCeMe 1947, is renumbered
51-506s and is amended to read as follows:

“51-482 51-506. Eertain-—aareements——between——teborers
Laboyr excepteds The provisions of this-set 51-505 do not
apply to any arrangementse agreements or combination between
Taborersy made with the object of lessening the number of
hours of labor or increasing wagese*

Section Te There is a new ReCe.Ms section numbered
51-507 that reads as follows:

51-507« Unfair competition in salese (1) 1t is unlawful
for any businesss with the intent to destroy the competition
of any reqular established dealer of any article of commerce
or to prevent the competition of any person who in good
faith intends or attempts to becowme such dealere to
discriminate between different 10ca!ities in this state by
selling or furnishing such article at a lower rate in one
locality than in anotheres after making allowance for
differences if anys in the grades qualitye quantitys and
actual cost of transportation from the point of prohuction
or manufacture of the articles

{2) This section does not prohibit the meeting in good
faith of a competitive rate or prevent a reasonable
classification of service by public utilities for the
purpose of establishing ratess

t3) The prohibition against Jlocality discrimination

-6~ HB 31
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includes any scheme of special rebatesy collateral
contractss or any device of any nature whereby such
discrimination iss in substance or facty effected in
violation of the spirit and intent of this sectione

(4) Witlfully and knowingly advertisings cf%ering for
sales or selling any commodity at less than the oprice
stipulated in a contract entered into under this sections
whether or not the person so advertisings offering for sales
or selling is a party to such contracte is unfair
cdnpetitiong and a person damaged thereby may bring an
actione.

Section 8¢ There is a8 new ReCeMe section numbered
51-508 that reads as follows:

51-508« Unfair competition in purchasing. (1) Any
business whichs for the purpose of creating a monopoly or
destroying the business of a regularly established dealer or
preventing the competition of any person who in good faith
intends or attempts to become such dealer discriminates
between different persons or 1localities of this state by
purchasing any article of commerce at a higher rate or price
in one locality than in anothers after making due allowance
for the difference in the actual cost of transportation from
the point of purchase to the point of manufactures sales
storages or distribution and for the difference in the grade

and quality of such articley is quilty of unfair
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discriminationes which is prohibited and unlawfule

{2) Proof that any person has paid a higher rate or
price for any article of commerce in one 1locality than in
anothery after making due allowance for the difference in
the actual cost of transportation and for the difference in
the qgrade and quality of such articley shall be prima facie
evidence of @ violation of this sections

{3) The payment of a higher rate or price in one
locality than iin anothers after making such allowance
provided aboves is not unfair discrimination provided such
highe; rate or price is paid for the purpose of meeting the
rate or price set by a competitor in such Jlocality. The
burden of proof of such fact is upon the person charged with
unfair discriminations

Section 9. There is a new Re.CeMe section numbered
51-509 that reads as follows:

51-509« Sales at 1less than cost forbidden. It is
unlawful for a vendor to sells offer for sales or advertise
for sale any article of commerce at less than the cost
thereof to the vendory or to Qgives offer to civey or
advertise the intent to give away any article of commerce
for the purpose of injuring competitors and destroying
competitione

Section 10« There is @ new ReCeMe section numbered

51-510 that reads as follows:

-8~ HB 31
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51-510. Cost survey as evidence of coste Whenever a
particular trade or industrys of which the person complained
aqgainst is a members has an established cost survey for the
locality in whith the offense is committeds such cost survey
is competent evidence to be used in proving the costs of the
person complained against.

Section 1lls Section 51-114e ReCaie 1947 is
renumbered 51-5ils and is amended to read as follows:

“53-+14 51-5]lle Procedure————for—————establishing
Establishing cost survey -———hearing———--notice. {1) The
department shally whenever application has been made by ten
410+ or more personsy——firmsvy——or——corporations within a
particular trade or businesss establish the cost survey
provided for in section-53-145 5]-510. When petition for a
cost survey has been so presented to the departments the
department shalls as soon as possibley fix a time for a
public hearing upon the question of whether the cost survey
should be establisheds and _if sos upon the matter of
establishing sugh _cost surveye The hearing shall be held at
the office of the department and upon that notice which the
department may by-rule—-require require by rule. However,
notice of the hearing shall be published for at 1least %twe
2% successive weeks in the daily newspaper or newspapers as
the department may designate as most commonly circulated in

the counties to be affected by the cost surveye The notice
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shall further state the locality or area in respect to which
the cost survey is proposed to be established and the
particular trade or business to be affected by ite

{2) At the time fixed in the notice any persony——firmy
or--corperatien may appear and be heard by the department
upon all questions to be determined by it as provided in
this sectione If the department determines that a cost
survey shadt+ shoguld be establisheds it shall at the same
hearing proceed to classify and define the particular trade
or businesss or parts thereofy to be affecteds determine and
delimit the particular area within which the trade or
business shatt wjll be affecteds and find and determine the
probable “cost of doing business® or “overhead expensey s
stated in percentage of invoice or replacement cost which
would probably be incurred by the most efficient persony
firmy—-or——corporation in the trade or business within the
areads

{3) #dhere ]If the department determines that the
probable ®cost of doing business® or "overhead expensey®
stated in percentage of invoice or replacement cost which
would probably be incurred by the most efficient persony
firmy-or—eorperation in the trade or business is the same
for the entire states then the department mays upon proper
notice given as provided in this sections create one trade

area embracing the entire statees
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(4) The percentage so detergined shall be presumed to
be the actual ¥cost of doing business® and "overhead
expense® of any persony-firmy-or—corporatien in the trade or
business and within the area affected by the cost survey.®

Sectjon 12« Section 51-104%y ReCeMe 1947y is
renumbered 51-512y and is amended to read as follows:

"3:-184 21-512. Enforeed Forcedg sales not basis of
cost prices In establishing the cost of a3 given article or
product to the distributor and vendor, the invoice cost of
soid ibe article or product purchased at a forceds bankrupty
closeout salter or other sale outside of the ordinary
channels of trade may not be used as a basis for justifying
a price lower than one based upon the replacement cost as of
the date of saéd sale of se+d the article or product
replaced through the ordinary channels of trades unless:

{1} =o+d the articie or product is kept separate from
goods purchased in the ardinary channeils of trade;i and
uriess—said

{2)__ghe article or product is advertised and sold as
merchandise purchased at a forcedy bankrupt: 9r closeout
salev or by means other than through the ordinary channels
of trades and satd Such advertising shelt stete states the
conditions under which seid the goods were so purchasedr and
the quantity of sweh merchandise to be sold or offered for

sales™
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Section 13. Section 51-107+ ReCeMe 1947, is
renumbered 51-513y and is amended to read as follows:

"53-303 2)=%513. Execeptions Sales . excepted. he
previsians——of-—-sectiens 3Jections 53-183v—5i-184—ond—51-105
shett 51-503%s 51=510s and 51-532 do not apply to any sale
made:

ta¥fl) *Im in closing out in good faithy the owner's
stock or any part thereofy for the purpose of discontinuing
his trade in any such-steck-or-commodityv—snd-in-the-cose—of
the-sate article of comserces

{2) of seasonal goods; or—to—the—bona-fide—seale

13) _in good faith of perishabie goods to prevent loss
to the vendor by spoilage or depreciations provided notice
is given to the public thereof;

t£¥(4) when when the goods are damaged or deteriorated
in qualityy and notice is given to the public thereof;

te4(5) By by an officer acting under the orders of any
courts

td¥{6) ¥n ipn am a__good faith endeavor mede—in-good
faith to meet the legal prices of a conpetito( as-—heretn
defined selling the same article or-producty—or—service-or
ontput-of-a-service—tradey of com@erce in the same locality
or trade area; or

tey(7) ¥Fo Lo the state of Montana or any of its

institutionse
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Any-persony—firm-or-corporstion-who-performs—work—upony
renovatesy——atters-——or—-improves--—any--—personat——-property
petongina-—to——another-persony—firm-or—corporationy—shati-be
constriued-to—be—a-vendor—within—-the-neaning-of-this—acts"

Section 14« Section 51-10b6y ReCaM. 1947y is
renumbered 51-S1l4y and is amended to read as follows:

“53-386 5]1-5l4. Fair price for agricultural productssy
how-determined. (1) The following method shall be used in
determining fair prices for agricultural products sold on
local marketsy in a trade areas districts or city in which
the -ajof portion of an agricultural commodity or product is
produced within or adjacent to the tralde areay citys or
district: ]

{a) w#hen seventy—five-percent—{75%} of the producers
of an agricultural product or cosmodity marketing those
products or commodities within a trade areay districts or
city determine what is a fair price based upon competitive
and other factors for their product or commoditys it shall
be eonsidered the fair price for that product or commodity
under the terms of this eet chaptere

(b} Those producers through their agents shall file
with the department the fair price and reguest a hearing for
the establishment of fair prices to jobberss wholesalerss
retailersy and consumers of the agricultural oproducts or

commoditiese Any AQ orqanization representing consumers may
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not be denied representation at the meeting hearing.

{2} After the establishment of a schedule of fair
prices for the agricultural products or commoditiess it is a
violation of this saet chapter for a producery jobbers
wholesalery or retailer to sell or buy an agricultural
commodity or product below the price established by the
departmente Fhat Such action is punishable under the terms
provided in this eet chapier."

Section 15 Section S1-108y ReCaMe 1947, is
renumbered 51-515y and is amended to read as follows:

“53-3+86 51=515« Rebates forbidden—co—operatives.
11} The secret payment or allowance of rebatess refundsy
commissionss or unearned discountss whether in the form of
money or otherwises or secretly extending to certain
purchasers special services or privileges not extended to
all purchasers purchasing upon like terms and conditionss to
the injury of a competitor and where yhen such payment or
allowance tends to destroy competitiones is an unfair trade
practice and any persony—firay-partnershipy-corporationy——or
association resorting to such trade practice shalt—be-deemed
is 9quilty of a misdemeanor and on conviction thereof-shaitt
be §5 subject to the penalties set out in section——5i—1i2
51=32%.

Providedvy——howevery-——that [2) Howevers nothing in this

act-—-shati section prevent grevents a co—-operative
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caooperatiye associations organized and operating on a true
eo-operatiye coaperatiye basiss from returning to the
memberss producersa or consumers the whole or any part of
the net earnings or surplus resulting frem its trading
operationsy in proportion to their purchases or sales froms
tos or through the associations™

Section 16« Section 51~411, ReCeMa 1947+ is
renumbered 51-516s and is amended to read as follows:

“53-43t 51-516. Pooling +ﬂ-§urehasev-se+e‘of—hendi+ng
of grain by—warehousemen prohibited. (1)} It sheli—-—be s
unlawful for any persony-firmy—or-corporatien engaged in the
buyings sellings or handling of grain in any public local
warehouse in this statey or for the local ageat in charge of
such warehousey or any other agent of the persony--firmv——or
corporstion operating the samev to enter into any a
contracts agreements combinationy or understanding with any
other persony-firmy—or-corperationy owning or operating any
other public local warehouse at any railway stationy or with
its agent er—egentay wherebys

{a} the amount of grain ta be received or handled by
sa+td ifhe warehouses at such station er—ststions—shaid is to
be equalized or pooled between said ithe warehouses; or
whereby

{p}) the profits or earninas derived from so+d the

warehouses shalt are to be divideds or pooleds or
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apportioned in any mannervi of whereby

icl the price to be paid for any kind of grainy at
such stationy shald is to be fixed or in any manner
affectedis and-each

{2) _Each day of the continuance of any such agreemente
contracts or understanding shedd conatitute constitutes o
separate offense.®

Section 17« Section 51-413, ReCoMe 1947 is
renumbered 51-517y and is amended to read as follows:

"53-4%3 51-517. Destruction of food in-restraint-of
trade. It ?hn4¥-be is unlawful for any persony—firmy——or
eorperstien to destroyy or to withhold from sale for a
period of time which makes it necessary to destroys in
restraint of tradey any fishsy fowls animale vegetables or
other stuffy-products producty or areictes articles which
are jis customary foody or ﬂh%eh—ére proper food for human
beingsy and are j5 in fit sanitary condition to be wused as
suche™

Section 18« Section 51-116» ReCaMe 1947 is
renumbered 51-518y and is amended to read as follows:

"53-1¥6 51-518. Alteration of invoices antawfuad
prohibitede It is unlawful for a personvy—pertnershipy—firmy
corporationy—jo+nt-stock—ecompanyy—or—other—-associationy-—-as
defined——in-seetion-51—-183v to changey alters substitutey or

falsify an invoice where jf the practice tends to injure a

-16— HB 31



13

14

15

16

17

18

19

20

22

23

24

25

HB 0031,/02

competitory or—to destroy competitiony or #o misiead a court
or the department of-business—regulation. Fhat Juch practice
is unfair trade practice and a persony—firmy—peartnershipry
corporatteny-ar—associatien resorting to that trade practice
is auiity of 3 misdemeanor and is subject to the penalties
provided in seetion—-51—112 51=524."

Section 19. Section 51-113. Rel oMo 1947, is
renumbered 51-519+ and is amended to read as follows:

*53-333 5]-519. Oepertment———sdministrotion——of-—act
by-———-intervention——-—orders———treview——appeais———process
----- finatity——of--order Epnforcement by deparimente. (1) The
department shall prevent a persony—firmv-—or-corporastion from
violating any of the provisions of this chapter.

{2) Upon receiving notice that a persony—;F+rm-f0f
earporation is violating or has violated any of the
provisions of this chaptery the department shall immediately
not+fy direct the person giving +hat the notice either to
appear before the director of the department or to make a
written reply to show probable cause of +that g3 violation.
If probable cause is showny the department must—-then shall:

{a)] make its own investigationi and

{b)} within sixey-4+60+ days of the finding of probable
cause must make a written report of its investigationi and
must

{¢} mail a copy of its findings to the person
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initially giving notice of a violation.

(3)14a) Ify-——after——an—investigation the departments
after an inyestigations has reason to believe that the
persony-—firmy—or-corperation has been or is engaging in any
course of conduct or doing any act in violation of this
chapter and if it appears to the department that a
proceeding by it would be ®o ip the interest of the publice
it shall issue and serve upon the persoity——Firm——er
corporatien a complaint stating +tas the charges +n——~that
respeety and containing a notice of a hearing upon—-e—day-ond
at a place therein-fixed and upon a day not less than five
15% days after the service of the complaint.

{bl A complaint may be amended by the department in
its discretion at any time five——{5% days prior to the
issuance of an order based on it. ;

{£l The persony—firm—or—cerporation so complained of
agajinst may appear at the place and time so fixed and show
cause wihy an order should not be entered by the department
requiring that sych persony—firmy-or—corperstion to stop the
violation of the law charged in the complainte

{di Any persony———firm———or-—-corporetion may make
applicationy and upon good cause shown may be allowed by the
department to intervene and appear in the proceeding by
counsel Of in persone

{e} The testimony in the proceeding shall be reduced
[y
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to writing and filed +n—the—office-of yith the department.

{f) 1If upon the hearing the department believes that
the act or conduct in question is) prohibited by this
chapters it shall make a-repert findings of fact in writing
in-—which-—it——shait-—state—ita—findings—ss-to—the-feekts and
shalt issue and cause to be served on that the persony—firmy
or—ecorporation charged an order requiring that such persony
firmy-or-cerporation to stop the acts or conducte

{gl Uuntil ‘a transcript of the record in the hearing
has been filed in a district courty ss—hereinafter-providedy
the departmwent may at any times upon the notice and in the
manner as it considers propers modify or set asidey in
whole or in parts any 3 report or any an order made or
issued by it under this sections

{4} A court reviewing an-order of the department may
issue such writs as are ancillary to its jurisdiction or are
necessary in its judgment to prevent injury to the public or
to competitors pending the outcome gf the suite

(5} To the extent that the order of the deparuwment is
affirmedys the court shall thereupon issue its own order
commanding obedience to the terms of the order of the
department.

{6) Proceedings +n——the-—district--court under__this
Section shall be given precedence over other civil cases

pending there+n in the district courtv and shall be in every
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way expeditede

(7} A persony——firmy——or——cerporation who violates an
crder of the department to-ceese—and-—-desist after it has
become finaly and while the order is in effect shall
forfeit and pay to th+s the state a penalty of not more than
one-thousand-dol¥ars——+¢31+000} for each violationy——which
shati-—acerve-—-to—this—state—and-mey—pe-recovered—+n—s—civit
action-brought—by—this—state.

{8) The remedies and method of enforcement of this
chapter provided for in this section are concufrent and in
addition to the other remedies provided in this chaptere®

Section 20. Section 51-115, RaluMe 1947, is
renumbered 51-520+ and is amended to read as follows:

#5315 51-520. Hearings—-——and-—-investigations———-
eontempts Investigationse 111 The departments for the
purpose of conducting hearings and investigations whichy in
the opinion of the departmenty are necessary and proper for
the exercise of the powers vested in it by this chapters has
the—fottowing-powerss

+1y-~Fhe—-department shall at all reasonable times have
access toy-for—the-purpose—of-exeminationy-and-the-right-—te
eopy any evidence of congcerning a person being investigated
or proceeded against that relates to any matter under
investigation or in question__and the right to copy such

evidencee #Any-—member——of——the TIhe department wmay issue
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subpoenas requiring the attendance and testimony of
witnesses and tne production of any evidence that relates to
any matter under investigation or in questiony before the
departmenty or before its duly authorized agent conducting
the investigatione An agenty duly authorized by the
department for these purposesy may administer oaths and
affirmationss examine witnessesy and receive evidences The
attendance of witnesses and the production of evidence may
be reguired from any place in this state at any dgsignated
place of hearinge

(2) ugopn application by the department #n in eny 3
case of contumacy or refusal to obey a subpoena issued to a
persony eany a district court of this states within sny the
district where the inquiry is carried on or where 3 person
quilty of contumacy or refusal to obey is founds or residesy
or transacts businessy upom—application—by-the-department
has jurisdiction to issue te that persony an order
requiring him to appear before the departmenty or its duly
authorized agenty and there to produce evidence iif so
orderedy orFf +there to Jqive testimony regarding the matter
under investigatione Failure to obey the order of the court
may be punished by the court as a contempt.

(3) A person may not be excused from attending and
testifying or from producing bookss recordss correspondences

documentss or other evidence in obedience to the subpoena of
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the departmenty on the ground that the testimony or evidence

TN

required of him may tend to incriminate him or subject hiﬁ
to a penalty or forfeiturea An  individual may not be
prosecuted or subjected to a penalty or forfeiture for or on
account of a transactions matters or thing concerning which
he is compelledv to testify or produce evidences after
having claimed his privilege against sekrf-ineriminetion
sejf-incriminationve te-testify-or—preduce—evidencey——except
that——an Ap individual so testifying is not exempt from
prosecution and punishment for per jury committed in
testifying."

Section 21. Section 51-1L1e ReCeMe 1947, is
renumbered 51-521y and is amended to read as follows:

*53-33t 51-52l. Who-may-enjoin—viotetions Ipjunctions
-~ damages -- production of evidence-_'m Any persons férmy
private-——corporetion———or—--municipat———or-——other———pubtie
corporationy—or-trade—sssecietiony if _injured therebys OR
JIHE ATTORNEY _GENERALe may maintain an action to enjoin a
continuance of any an act or—sets in violation of sections
51-181--to—-5i-188vy——inctusiver—if-—injured-therebyy 51-505
through 51-518s+ apd for the recovery of damageses Ify in such
actiony the court shad¥ find finds that the defendant s
violating or has violated any of the provisions of seetions

51—t6+-to-5i—108y—inctusive 51-505 through 51-518s it shall

enjoin the defendant from a continuance thereof. It sha¥d js
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not be necessary that to allege ar prove actual damades to
the plaintiff be~alteqed-or-preved.

f£2) In addition to such injunctive reliefy the
plainti ff +n-—seid-—netion—shett-be is entitled to recover
from the defendant three times the amount of the actual
damagesy—if-anyy sustained.

(3) #ny A defendant in an action brought under the
provistens-ef this section may be required to testify under
the previsions—of-the-tode Moptana Rules of Civil Procedure
of-this-statey, +n In addition the books and records of any
such defendant may be brought into court and introducedy—by
referencey——into—evideénces into evidence by ceference.
providedy—howevery—that-no No information so obtained may be
used against the defendant as a basis for a misdemeanor
prosecution under the-—-provisions-—of-—-sections——51+—16¢——to
53~188y-—inetosivey——and--5+—3+2 51-505 through 51-518 and
51=528." -

Section 22. Section 51-110, ReCoMse 1947, is
renumbered 51-522, and is amended to read as follows:

“54~348 51-522« #iteqal-——contracts-—recovery Recovery
on illegal contracts forbidden. Any A contracty express or
impliedy made by @Ay a persony-—firm--—or-eorporation in
violation of any of the provisions of seétiond——5i-183-—to
53-+88y——ifelusivey 31-505 through S51-518 is dectarsd-to-pe

an illegal contract and no recovery thereon shaid may be
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hade"™

Section 23. Section 51-109, ReCaMe 1947y is
renumbered 51-523s and is amended to read as follows:

n53-309 51-523« Attorney———general Depariment to
institute suitvy—when. Upon the third violation of any of the
provisions of sections-51-18t-to-51-1B8by—inctusiver 51-505
through 51-518 by any corporations +t—-shatt-be-the-—duty——of
the attorney——-genera’d department ¢o shall institute proper
suits or quo warranto proceedings in ahy a court of
competent jurisdiction for the forfeiture of its charters
rightsse frapchises or privilegesy and powers exercised by
such corporationy and to permanently enjoin it froa
transacting business in this state« If in such action the
court shelt €ind finds that sueh the corporation is
violating or has violated any of the provisions of sections
5-181t—--t0o—531-188vy—inciusivey 51-505 through 51-518s it must
shall enjoin sa+d the corporation from doing business in
this state permanently or for such time as the court shatd
order Qrderss or must shall annul the chartery or revoke the
franchise of such corporationa®

Section 24« There is @ new ReCeMe section numbered
51-524 that reads as follows:

51-524. Penaltiess (1) Except as otherwise provided in
this sectiony a persons whether as principals agents

officeres or directory who violates any of the provisions of
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51~505 through 51-518+ is quilty of a misdemeanor for each
single violation and upon conviction thereof shall be fined
not less than $100 or more than $1+000 or imprisoned for a
term not to exceed 6 months or bothe

{2) A violation of 51-505 is punishable by
imprisoament in the county jail for a period not less than
24 hours or more than 1 year or by fine not exceeding
$254000 or bothe

{3) #When there is a violation of 51-516, in_addition
to the penalty specified in {1}s the court before which a
conviction is had shall, within 10 days after judgment of
conviction is givens forward a certified copy of the
judgment to the department of agricultures and that
department shall revoke any license issued to the person so
convictede INn such case no new license may be granted to the
person whose license is revokeds nor to anyone either
directly or indirectly engaged with him in such businesss
for a period of 1 year.

Section 25e¢ Section B8-103e%4sy ReCeMe 1947y is amended
to read as follows:

"5-103.4« Approval of carrier agreements. (1) Any
carrier as defined in seetion 8-101{h} which is & party to
an agreement between or among two €24+ or more carriers
relating to ratesy faress classificationss divisionse

allowancess or charqes {including charges bhetween carriers
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and compensation paid or received for the use of facilities
and equipment)s or rules pertaining theretoy or procedures
for the joint considerations initiation or establishment
thereofs mays under such rules as the commission prescribes,
apply to the public service commission for approval of the
agreement and the commission shall by order approve any
agreements if approval thereof is not prohibi ted by
subsections (3)s (4)s or (5) of this section. The approval
of the commission shall be granted only upon such terms and
conditions as the commission may prescribe as necessary to
enable it to grant its approval in accordance with this
subsection.

{2} Each conferencer bureausy committees cor other
organization established or continued pursuant to any
agreement approved by the commission and the provisions of
this sections shall maintain such accountss recordss files,
and memoranda and shall submit to the commission such
reportse as may be prescribed by the commissions and al}l
such accountss recordsy filese and memoranda shall be
subject to inspection by the commission or its duly
authorized representativees

(3) The commission may not approve under this section
any agreement between a carrier by highway and a carrier by
rail unless it finds that such agreement is of the character

described in this section and is limited to matters relating
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to the transportation wunder joint rates or over through
routes.

{#) The commission may not approve under this section
any agreement which it finds is an agreement with respect to
pooling or division of trafficy services or earningse.

{5) The commission may not approve under this section
any aqreement which establishes a procedure for the
determination of any matter through joint consideration
unless it finds that under the agreement there is accorded
to each party the free and unrestrained right to take
independent action either before or after any determination
arrived at through such procedure.

{6) The commission mays upon caomplaint or upon its own
initiative without complainty investigate and. determine
whether any agreement previously approved by it under this
sections or any terms or conditions upon which such approval
was granteds is not in conformity with this section or
whether any such ¢term Lerms or conditions +s are not
necessary for the purpose of conformity with this sectione
After such investigations the commission may by order
terminate ar wmodify its apprové] of such agreement if it
finds such action necessary to insure conformity. uithﬁ this
sections and may modify the terms and conditions upon which
such approval was granted to the extent it finds necessary

to insure conformity with this section or to the extent it
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finds its terms and conditions unnecessary to insure such
conformitye The effective date of any order terminating or
modifying approvale or modifying terms and conditionss may
be postponed for such period as the commission determines is
reasonably necessary to avoid undue hardshipe

{1) No order may be entered under this section except
after interested parties have been afforded reasonable
opportunity for hearinge

{8) The parties to any agreement approved by the
commission under this section and other persons ares if the
approval qf such agreement is not prohibited by subsections
[{3)e (4)r Oor (5} of this sectione hereby exempted from
Montana antitrust laws with respect to such agreements
including seetien-53-46%+ chapter 5. Jitle 51 or any other
statutes prohibiting monopoliess price fixings or restraint
of tradee

{9) Any action of the commission under this section in
approving an agreementes or in denying an application for
such approvale or in terminating or modifying its approval
of an agreements or in prescribing terms and conditions upon
which its approval is to be granteds or in modifying such
terms and conditionse shall be construed as having effect
solely with reference to the applicability of subsection
(B)e"

S=2ction 26« Section B2A-40lely ReCeMe 194749 is amended
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to read as follows:

"32A~401lele Functions of department. The department
and its uni%ts are vresponsible for administering laws
pertaining to business regulationy includings but not
limited toy laws pertaining to:

(1) Banies banks and banking (Title 5¢ chapters 1
through 14}3;

(2) oPuitding Luilding and loan associations {Title Ts
chapter 1)3

(3) €red+t credit unions (Title 14e chapter 1);

{4#) €Eonsumer Lonsuymer protection (Title 855 chapter
4)3 ’

{5) Svuperviaion supervision of the wiltk industry
{FTitle 2Ty chapter %};

{6) Eonsumer gonsumey loans {(Title 47y chapter 2};

(7) SeYe sale and marketing of cocal (Title 50+ chapter
6)3

(8) Ynfe+r unfair osusiness practices {Title Sl
chapter ¥ 5);

{9) Reguiation regulation of petroleum products (Title
60y chapter 2);

{10) Rete+¥ retail installment sales (Title T4+ chapter
)3

(11) Stmndeard stapdard weights and measures (Title 90,

chapter 1);
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{12) Proprietary proprietary

postsecondary educational institutions (Title 75+ chapter

post—secondary

92} "

Section 27« Section 82A-404y ReCaMs 1947+ is amended
to read as follows:

"82A-404e Board of trade abolished — functions
transferrede (1) The board of trades provided for in téitte
Iitle 27+ chapter 3y is abolished and its functions in titte
litle 51+ chapter £ S tpertsining—to—the-tnfair—Practices
Aety are trgnsferred to the department of business
regulation. Unless inconsistent with this acts any reference
in the Revised Codes of Montanas 1947y to the Montana state
board of food distributors or the board of trade means the
department of business requlation.”

Section 2B« Section 084-2412+ ReCeMe 1947y is amended
to read as follows:

"B84-2412. Employment of help —— disposal of license
moneys The state department of revenue is hereby authorized
to employ such clerical and field assistance as mey—be-feound
necessary to carry out and to administer the provisions of
this acts All money collected under the provisions of this
act shali be paid into the state treasurys wWith five—dotiars
£$5% of the fee collected from each store license sold
credited to an earmarked revenue fund for administration of

the-tnfetr—-Practices——act chapter 5y Title Sis by the
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department of business requlation and the rest to the credit
of the general fund.™

Section 29« Repealers Sections 51-101y 51-10le1y
51-103y 51-105s 51-112y 51-118y 51-401y 51-403» 51-40%s
51-405¢ 514069 51—40Ts S1-408s S1-409y 51-410s 51-412, and
S1—4l4e ReCeM. 1947y are repealed.

—End-
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