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INTRODUCED BY i¥

A BILL FOE AN ACT ENTITLED: “™AN ACT ENTITLED THE RMOBTARA
PRIVACY ACT OF 1975; TO INPLEKENT ARTICLE II, SECTICH 10 OF
THE NEW CONSTITOTION; ARD REPEALING SECTIONS 41-11%, 41-120,
943203, 94-3320, 94-332%, 943323, 94-35-220, 9I4-35-27%,

AND 94-35-275, h.C.H. 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF KONTANA:

Section 1. Short title. This act shall be known and
aay be cited as "The Montana Privacy Act®™.

Section 2. What right of privacy imncludes. The "right
of privacy® set forth in section 10 of Article 1I of the
Montana constitation includes: (1) privacy of the home and
other private places,

{z) privacy of communicatioas,

(3) privacy of the mind, and

(4) privacy of the marriage and family.

Section 3. Privacy of the home and other private
places — definitiomns. As used in this act: (1) *™home and
other private places®™ nmeans a person's dwelling and any
other place or area where one may Treasonably expect to be
safe or protected from casual or hostile intrusion or

surveillarce. ‘The term shall include, bat not be limited
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to, a person's residence or other enclosed habitat, garage
or bara or other outbuildings connected with a residence,
motel, or hotel, room, automobile or other enclosed vehicle,
boat, office, warehouse or other commercial bnilding or area
in building into which the public is =not idnvited,
comparteent in a public toilet or bath house, locket? and
desk drawer or any other similar enclosure. The term does
not include a place to which the public or a substantial
part thereof has access or any such place or area not under
the lavful conrntrol or possession of the person asserting the
right of privacy.

(2) T™enter™ means physically entering, or in any other
manner accomplishing a sufficient entry by the use of any
device or othervise so that the contents, sounds, events,
activities, o£ persons therein which a person has a
reasonable expectation of remaining private can be observed,
photoyraphed, recorded, heard, or othervwise uncovered. It
shall also mean the trespass on property for the purpose of
gaining or attempting to gain such entry.

{3) Except as provided in subsection (4) of this
section, it shall be unlawful for any person, including any
agent or eaployee of any governmental unit to enter a home
or other private place for any purpose. FPor the pﬁrposes of
this act, each entry by each person shail constitute a
separate offense.
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{4) Subsection (7) shall npot apply to any such
trespass or entry obtained:

{(a) By any person upon consent freely givea by a
proper adult person either express or implied except, in the
case of agents or espleyees of a governaeatal unit, such
consent cannot be implied unless the person giving such
consent is avare that such consent can be withheld.

(b} by agents and employees of the United States
acting under lavful federal authority.

{c) Ey agents or employees of the state or of local
governrental units acting under the authority of a walid
search warrant, a writ of attachsent, wfit of execution or
other writ or order lawfully obtained under proper legal
process or making a lawful search incident o a lawfal
arrest.

(43 By a landlord or other persor holding a bona fide
legal claim to such a place only to the extent necessary for
the rightful exercise or protection of such claim. Por this
purpose, a landlord or other lawful claimant to leased
premises shall have the right of inspections ecnly at
reasonable times and only as often as =ay be reasonably
necessary to protect the property over which he exercises
such claia. (2 temant may not unreasonably withhold consent
to exhibit the preamises.)

{e} By any person whose sole puarpose is to reander
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assistance when there is reascnable grounds for belief that
the premises are in danger of fire or other calaaity.

(f} By any person in case of an emergency where there
is probable cause to believe the occupant needs immediate
assistance to avoid serious bodily injury.

{g) By any employee or agent of a business regulated
under the provisions of Title 70 of R.C.M. 1947, when acting
in compliance with any rule, Tegulatiom, or order pronounced
or authorized by the public service comeission pursuant to
the provisions of Title 70, R.C.E. 1947,

Section 4. Privacy of communications. (1) For the
purposes of this act:

{a) ™Contents™ when used vith respect to amny wire or
oral communication, includes any information concerning the
identity of the parties to such communication or the
existence, substance, purport, or meaning of that
comsunication.

{b} ™Electromic, nmechanical, or other device®™ means
any device or apparatus which can be used to intercept a
vire or oral comaunication other than:

(i) any telepbhone or telegraph instrument, eguipment
or facility, or any component thereof, (A} furnished to the
subscriber or aser for ordinary telephone or telegraph use;
or (B) used by a coamunications common carrier in the
ordinary course of its business.
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{ii) a bhearing aid or similar device being used to
correct subnormal hearimg to not better than normal.

(€} ®Intercept™ means the acquisition of the contents
of any wire, oral or written or coamunication through the
use of any electronic, mechanical, eor other device, through
the opening of a sealed letter, or otherwvise.

{d) ®™mail covers™ means the information received froa
the copying or retaining of some or all the information
contained on the outside of a sealed envelope containing a
written communication.

{e} "Oral coamunication™ means any oral coasunication
uttered by a person with am expectation that such
comnnnication is not subject to isterception under
circusstances justifying such expectatioas.

(£} "Person™ means any eaployee or agent of the state
of Montana, or any political sobdivision thexeof, and any
individual, partnership, association, joint-stock cospany,
trust, or corporation.

(g) ™wire communication™ means any cossunication made
in whole or in part by aid of wire, cable, or other
connection furnished or operated by any person engaged as a
common carrier or public utility in providing or operating
such facilities for the transaission of coemunication.

(h) "wuritten communication™ means any letter or other
written =message prepared for delivery through the United
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States mail or for delivery by any other Beans with the
expectationr that suckh communication is aot sabject to
interception under circuastances justifying such
expectations.

{2} EBxcept as provided in subsection (#) herein, it
shall be unlawful for any person not a party to the
communication to wilfully intercept, or atteapt to
intercept, or procure any other person to intercept or
atteapt to intercept, any wire, oral or writtea
coamunication without the consent of both the sender and the
receiver of the comaunicatior or, if more than two parties,
without the consent of all parties to the communication.

(3) Bxcept as provided in subsection (8) herein, it
shall be unlawful for any person to wilfully disclose or use
or attempt to disclose or use the contents of any wire,
oral, or written cosmunication knowing or having reason to
know that such information was obtaired in violation of
subsection (2) hereof.

{#) The provisions of subsection {2} and (3} shall not
apply to:

{a) agents and employees ©of the United States acting
ender lawful federal authority.

{b) to an operator of a switchboard, or an- officer,
edployee, or agent of any communication common carrier whose
facilities are used in the transmissiomn of a wire
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communication with respect to the interception, disclosure,
or use of that comaunication in the normal course of his
employsent while engaged in any activity which is a
necessary incideat to the renditiocn of his service or to the
protection of the rights or property of the carrier of Such
coamunication; provided, that said cosmmnication comson
carriexs shall not utilize service observing or randos
aonitozing except for mechanical or service gsality control
checks; provided, further, that the line of any subscriber
of a telephone coapany shall not be monitored by a telephobe
company for the purpose of service observiag or random
monitoring, except phore comaunication to or froa said
telephone company, if he shall so reguest in writing to the
telephone coapany. Any subscriber may seek an injunction in
the district cenrt ¢o prevent such service observing or
randos monitoring. Kothing im this provision shall prohibit
any officer or employee of a coasunications coamon carrier
from monitoring any line for the purpose of deteraining the
existence of telephone comsunications on said 1line or
detererining whether said line is properly functioning in the
testing, maintenance and repair of its equipment. Zhe
public serviee coamission shall require that each telephone
company operating in this state, iacluding non—Tregulated
cooperatives, file annually with it a coaplete report of all
service observing activity, if any, carried on by such
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telephone company including any rules or regulations adopted
by such coapany for such purpose. Such report may include,
for the purposes of service gquality control of phone
coamunications to or from telephone companies only, a
suamary estimate of the total number of observations. These
reports shall be made available to the public.

{c} with regard to the existence of wire
comminications only, to Properly anthorized persons
connected with the function of billing or allocation of
charges made for such services.

{3} to persons attempting to prevent the use of
telephone or telegraph esquipment for the comaission of a
crime gpon consent of at least one party to the
conversation.

(e} to telephone calls received by lav eaforceaent
offjces, police stations and fire stations provided the
taping of sach calls is evidenced by an electronic tone or
beep not less often than once every two seconds.

(f) to =a properly authorized person asthorized by the
receiver of written communications to open and receive such
communications on the receiver®s behalf.

{5} 1t shall be unlavful for any person to obtain mail
covers, except upon a casual basis for the purpose of
obtaining an address of the sender or receiver.

(6) It shall be unlawful to wilfully manufacture,
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assemble, pPOSSess, sell, or advertise for sale any
electronic, mechanical, or other device, kmoving or having
reason to know that the design of such device renders it
primarily useful for the purpose of the surreptitious
interception of wire or oral cossunications.

{7) It shall be unlavful for any persos to wilfully
disclose or use the contents of amy wire, oral, or written
compunication whether or not suchk communication has been
intercepted in vioclation of subsection (2) hereof 3if the
comaunication vas a part of a bona fide privileged
relationship between a medical doctor and his patient, an
attorney amnd his client, a minister or clergyman ana his
penitent or counselee, an accountant and his client, a
school counselor and his counselee, a psychologist and his
client, a management consultant and his clieant, when the
comsunication was given with the reasonable expectation that
sech communication will remain confidential without the
consent ot the person seeking such professional advice.
provided, however, mnothing contained in this subsection
shall prohibit the disclosure or use of such contents by
such professional person, (a} for the purpose of advancing
the cause of the client or other person seeking advice for
vhick the advice was sought, (b) to his colleagues or other
professional persons for the purpose of providing better and
more cosplete advice or assistance, ({c) to his eamployees
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necessary for the efficient operation of his office, (d) for
the purpose of proper adsinistration of a public medical
assistance program only to the extent necessary for such
administration, (e} for the purpose of collecting a fee fros
said client only to the extent necessary to establish his
right to such fee, and (f) for the purpose of preveanting the
comnission of a felony.

(8) It shall be unlawinl to compel disclosure by
force, penalty, or imprisonmsent or threat of force, penalty,
or imprisonzent, the contents of any wire, oral, or written
comaunicatior bhetveen a husband and wife or between either
of ther and their unesancipated childrem that tooX place
vhile a bona fide and lawful <£family relationship existed
under a reasonable expectation that such communication would
resain private and confidential without the consent of all
parties thereto. Por the purpose of this act the
terminatior of a wmarriage by divorce shall not affect the
bona fide family vrelationship betveen either parent and
their unemancipated childremn. This section shall not
preclude corpelling testimony properly relewant to the
issnes in aRry court proceeding involving a complaint by cne
{1) member of the family and participant in the
conmunication against another such mesber and pérticipant
including a criminal complaint made on behalf of one (1) or

sore such aembers and participants. Purther, this section
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shall not preclude out-of-court interviews relating to such
complaints conducted by lawv enforcement officials upon
consent of thke person interviewed.

Section 5. Privacy ‘of the =mind and personality.
(1) It is the finding of the legislature that every person
has a right to a protective zone or a private eaclave
protecting is =ind, his personality, and his imner life
which justifies a reasonable expectation that certain
private facts and information 4dbout himself will not be
improperly discloeed or publicized. A person's thoughts,
sentiments, esctions, sensations, religious beliefs,
philosophical beliefs, and political beliefs clearly fall
into this protective zone. In additiom, certain other
facts, either singly or in accusulation, Qre sufficiently
private to justify a person in expecting that they will not
be disclosed withoat his consent. In this connection, the
wore eabarrassing the fact or facts and the more likely they
will expose a person to infamy and disgrace, the closer they
are to the core of the protective zone or private enclave
referred to above.

{2} Por the purposes of this act:

{(a) “Mdministrative purposes™ wvhen used in commection
with automated personal data systems »seans using such a
systeas for the purpose of affecting the subject individuals
directly as individuals such as for making determimations
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relating to their gunalifications, character, rights,
opportunities, or benefits.

{b) ™Automated personal data systea™ means a personal
data system that 4is stored, in whole or in part, in
coaputer-accessible files.

{c) *Computer accessible® means recorded on magnetic
tape, magnetic disk, msagnetic drum, punched carid, or
optically scanmpable paper or fils, or other storage devices
conhected to a computer systeas, and readily accessible.

{d) “Organization® seans any profit or nonprofit
corporation, partrership, proprietorship, or other
organization including the state of Montana, its departments
and its local subdivisions and their boards, agencies,
conmissions, and bureaus.

(e} "“Penaity™ means any fine, loss of rights, loss of
privileges, or loss of eaployaent.

{f} *"Personal data® means all data that (i} describes
anything abont an individual, such as identifying
characteristics, seasuresents, test scores, (ii) evidences
of things dome by or to an individual, such as records of
financial transactioans, medical treatment, or other
services, and (iii) affords a clear basis for inferring
personal characteristics or things done by or to an
individunal, such as the mere record of his preseance in a
place, attendance at a meeting, or admission to some type of
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service institition.

{(g) *“Persoaal data systea™ meaRs a collection of
Tecords kept by ome or aore organizations containing
personal data that can be associated with identifiabile
individoals whether Xept for administrative or statistical
reporting and research purposes.

(b} *"Political mseeting”™ means any weeting at vwhich
candidates for political office are chosen or a principal
purpose of which is to perait candidates in a primary
election or in a general election to address the public
and/or to amnsver guestions from the public.

{i) "Private facts and information™ means any facis or
inforrmation aboat a person that such person is justified in
a Treasonable expectation they will not be disclosed or used
for some other purpose withount his consent.

(j} ™Private thoughts, sentiments, emotions,
sepsations, religiocus beliefs, philosophical beliefs and
political beliefs™ are thoughts, sentiments, emotions,
sensations, religious beliefs, philosophical beliefs, and
political beliefs that the holder has a reasonable
expectation will not be disclosed.

{kx} T"Public notice"™ means, for an agency of the state
of Montana such publication that is required for notice of
proposed regulations promulgated by that agency under the
Bontana Administrative Procedure Act, and for other
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organizations? publication in a newspaper of general
circulation in the area in which the organization operates
or such other notice as may be approved by the department of
business regulation. In any event, copies of such notice
sust be readily available from the organization upon
request.

(1) *»standard universal identifier™ means a
systematically assigned label that attempts to distinguish
an individﬁal from all others in a way which makes such
label unique, persanent, ubiquitous, indispensable, brief,
and reliable for all individuals and readily available for
anyone who meeds it.

{m) "Statistical-reportirg or research purposes®" when
used in comnection with automated personal data systess
means using snc£ a system for the purpose of statistical
reporting or research only and not to affect any individual
directly.

(o) ™Surveillance® means the continuous surreptitious
observation of any particular individual or group of
individuals or members of a single organization without
their knowledge amnd consent. It shall also include the
maintenance by any governmental unit, agency, esployee, or
agent thereof, of any file of information about a‘person or
group of persons gathered primarily and substantially
without that person®s or group's participation or knowledge,
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the gathering and aaintenance of whbich infarmation is not
otherwise authorized by law. Each entry of information inm
any such file shall be d4deened to be one Mmact of
surveillance® as that term is used in this act.

{o} ™"Private organization charged with dispepsing a
governaental benefit™ 1is an organization dhat dispensas 2
thing of value to the public or some segment _thereof under
contract or .agreement with a governaental unit or ageercy
thereof. For this purpose, obtaining a license or
certificate of authority shall not be considered such a
contract or agreemeant.

(3) It shall be unlawful for any person to compel
disclosure by force, penalty, or isprisonment or threat of
force, penalty, or imprisonment, fros an individsal, his
private thoughts, sentiments, eaotions, sensations,
religious beliefs, philosophical beliefs, and political
beliefs, except in proper 1legal proceedings where sach
individual has himself =made such iteas the subject of
litigation.

{4) 1t .shall be unlawful for any governamenmtal unit or
agency thereof or any private organization charged with
dispensing a governmental benefit to Treguire from any
individeal as a condition for the receipt of any position or
enployaent or the erjoyment of any right or other besefit an
oath, affirmation, or test that probes into such
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individual®s religious, political, or philosophical beliefs.
In this connection, a sisple oath or affirmation in the
language of Article III, section 3 of the Bontana
constitution will not violate this provision.

{5) It s=hall be unlawful for any governmental unit or
agency thereof or amny private organization charged with
dispensing a governmental benefit to reguire without express
legislative authorization fa) a disclosure £from any
individual as a condition for the receipt ¢f a benefit or
the enjoyment of a right of his membership in or affiliation
with or attendance at meetings of any association, group, or
other organization the disclosure of which may reasonably
amount to a éisclosure in part and igainst his will of his
religious, philosophical, or political beliefs, and (b) a
disclosure from any association, group, or organization of

the names and addresses of any one or more of its members

provided said privacy is necessary for the updertaking and

continuation of the lawful activities of said association,
group, or organization. The deteraination of whether or not
sach an individual or association is entitled to claiam
privacy under this provision shall be made by a judge of a
district court in camera in a proper legal proceeding.

(6) It shall be unlawful:

{a) for any person or governsental unit or ageacy
thereof to require as a condition of employment or continued

i [
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epployment that an applicant or employee submsit to a
polygraphic detection deceptive test, commopnly Xmowa as a
lie detector test, or to guestioning under the effect of
thiopental sodium or to any other test or questioning by
means of any mechanical device or chemical substance. 1t
shall not be unlawful, however, for qualified operators to
use polygraphic detection deception tests and their results
for lav enforcement investigation upon the comsent of any
person taking such a test.

(b} Por any person or governmental unit or agency
thereof to discharge any employee solely because of an
alleged or actual opinion that the employee did not tell the
truth during a pelygraph detection dJdeception test or
questioning under the effect of thiopental sodius or any
other test or questioning by means of any mechanical device
or chemical substance, except where a valid and voluntary
stipulation bas been executed by the employer and the
esployee prior to such exaaination.

{c) PFor any court in the course of amy civil trial,
criminal trial or pretrial proceeding to require that either
the plaintiff or the dJdefendant subemit to a polygraphic
detection deception test or to questioning under the effect
of thiopental sodium or to any other test or gquestioning by
means of any mechanical device or chemical substance.

{4} Por any examiner or operator of amy polygraph or
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other mechanical device or chemical substance or his
assistants or any other person asade privy to such
information 4¢o0 disclose or use any inforsation acquired
during the conduct of such test without the consent of the
person examined.

(7) It shall be unlawful for any governmental anit or
agency thereof or any private organization charged with
dispensing a governmental benefit to reguire any individeal
as a condition for esployment or the enjoyment of any right
or other benefit to take a psychological personality
inventory test such as the Minnesota Multiphasic Personality
Inventory, the Minnesota Coumseling Inventory, and the
Edwards Personal Preference Schedule unless such tests are
used only for statistical purposes ard the results are not
individually identifiable regulations pursuant +to the
Montana Administrative Procedure 2ct, or, if inpapplicable,
in a w@anner sisilar thereto, setting forth the compelling
interest that outweighs this intrusion on ar individual®s
privacy.

{8) Except as set forth in subsection (9} herein, it
shall be aunlavful for any officer of any executive
departzent or any executive agency of the state of Montana
or of any local subdivision ox agency thereof, or< for any
person acting or purporting to act under his authority, to

reguire or reguest, or to attempt to require or request, any
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employee of said department, governmental unit, or agency,
or any person applying for such employment, to {a) ansver
any guestions designed to elicit froama &is information
concerning (i) his race, religion, or national origin, or
the race, religiom, or natiopal origimn :‘of any of hiis
forebearers, (ii) his persoral relationship with any .percsan
connected with him by blood or marriage, :{iii} his religious
beliefs or practices, (iv) kis attitade or conduct with
respect to sexzal matters, (v) his property, income, or
other asseots, source of income, or liabilities, or his
personal or domestic expenditures or those of ary member of
his household, or (b) make a report comcerning any of his
activities or undertakings ualess such activities or
undertakings are related to the performance of his job or to
the development of additional gualifications for his job or
ualess there is .reason to believe that he is engaged in
ocutside activities or esployment in conflict with :his
official duties.

{9} VNothing contained in subsection (8) herein shall
be construed to .-prohibit (a) inguiry conceraning the
citizenship or race -of any such employee or person if his
citizenship or race is a statutory oondition of his
obtaining or retaining employsent, (b} a physician fros
eliciting such information or aunthorizing such tests in the
diagnosis or treatment of any such employee or person im an
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jindividual case basis only where such physician deems such

information necessary to enable him to deteramine whether or

_not such individual is suffering from mental illness, (c) an

officer of such department or agency from advising any such
employee of a specific charge of sexual zisconduct made
.against that eaployee, and affording his an opportunity to
refute the charge, (i) any employee of a taxing authority
from obtaining the necessary information to carry oot the
functions of his job, {e) an eaployer or other organization
administering a pensiomn plan, or other plan for the bemefit
of the employee or his family, to the extent necessary to
carry oat the parpose of the plan, (f) an employer obtaining
information necessary to comply with the requirements of
federal law, and (g) with regard to the items contained in
(8) {a) {v) only, the requirement of a £full disclosure of
assets and income by an elected official and the regquiresent
of .a £full Adisclosure of any -matter .which might tend to
indicate a comnflict of interest in respect to the
perforsance of any of his duties by any other esployee or
applicant.

{19} It shall be unlawiul for any person to use, for
the purpose of advertising for any ites for sale or for any
other advertising or comaercial purposes, the name, picture,
or portrait of an individuval without the individual®s
inforsed consent, or in the case of a minor, the informed
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consent of his parent or guardian, or, in the case of a
deceased individual, the informed consent of his heirs ox
personal representatives. For the purpose of this
provision, the use of a name, picture, or portrait of an
individual by an organization representing the news media in
2 bona fide pews story or by & nponprofit orgamization
publishing a year book or historical record when 1ot
contained in a paid advertisement, shall not be considered
ose for an advertising or commercial purpose.

{13} It shall be nunlawful for any person to furnish
any other person or organization aay identification or other
record indicating that any person has been arrested on any
criminal offense unless such record discloses that such
person pleaded guilty or nolo contendere to or was convicted
of such charge or offense in a court of justice except while
the arrest is reasonably contemporaneous, such inforsation
laf be released to the news media. The subaission of
information about a person suspected of a crieinal offense
prior to final disposition of his case by local 1law
enforcenent agencies and their esployees to other boma fide
law enforcement agencies shall mnot constitute a violation of
this provision provided a complete and accurate statement as
to the fipnal disposition of the case is sent to the same
agency in the same zanner within five (5) days ot such fimnal
disposition.
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k11 photographs, <£fingerprints or other documents
relating solely to an individual charged with a criminal
offense prepared by 1lav enforcement officers after bhis
arrest shall, upon request as hereinafter provided, be
returned to him and his name shall be expunged from any
index wupor his acgquittal or anconditional release without
being convicted, except as follows:

(a) Wothing herein shall prevent the proper law
enforce-ent- agency from maintaining all records lawfully
obtained and held prior to such arrest, ang

(b) Bothing herein shall preveat the proper law
enforcenent agency fros saintaining all records of any
person who is admitted - to probation wupon teras and
conditions pursuant to the deferred imposition ef a sentence
received as pro;ided in section 54-133{c), R.C.N. 1947.

It shall be unlawful for any person in possession and
control of such photographs, fingerprints or other records
to refuse to return them as regquired in the preceding
sentence uporn a reguest by the individual who was so
arrested or his proper representative.

{12) It shall be unlavful for any persor to authorize
or engage 1n the unreasonable surveillance of any
individual, group of individuals or le-beré of any
organization.

{13) 1t shall be unlawful for any officer, employee or
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agent of the state of HNoatana, any of the local
subdivisions, or any agencies thereof to attend a political
meeting for +the purpose of observing or coaducting
surveillance on an individoal, growp of ingividvals or
organization suspected of comaitting or about to commit a
crizinal offense unless there is probable cause to believe
that the offense in gmestion is likely to be. committed at
the @meeting or in the imsediate vicinity of the meeting
during the time at which the meeting is being held; provided
that nothing costained herein shall prohibit the
nonsarreptitions attendance at any neeting of any peace
officer or other person vwhose attemdance at that meeting is
for the purpose of protecting, as authorized by law, the
security of amy persom lawfully attending the nmeeting or
participatiang in the meeting.

{34) It sball be unlawful for any lav enforcement
organization to Xkeep any records with regard to any
individual suspect present at any political meeting.

{15) It shall be unlawful for any person or
organization to knowingly violate apy of the following
safeguard requiresents for antomated personal data systeas:

safeguard 3: Any okganization maintaiping a record of
individually identifiable perscnal data, which it does not
maintain as part of an automated personal data systes, shall
make po transfer of such data to another organization,
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without the prior informed consent ot the individual to whoa
the data pertain, if it knows that, as a comsequence ol the
transfer, such data will become part of an automated
personal data system; provided, however, that (1) amny person
may transfer such data to an auiomated personal data system
for the purpose of assisting in the collection of any debt
outstanding and unpaid upon the effective date of this act,
(2) law enforcement personnel may transfer data relating to
crinipal idenmtification, stolen property and missing persons
to an automated personal data systes maintained and operated
by law enforcement personnel and may further transfer
information to the national crimiral information center
systea pursuant to the rules and regulations governing that
systea, and (3} inforsation relating to a borrower properly
obtained in connection with the transfer or assignment of
his loan may be transferred to an automated personal data
systea without wiolating this act.

Safeguard 2: Any organization saintaining an automated
personal data system shall identify one person immediately
responsible for the systenm, and nake any other
organizational arrangeaents that are necessary to assure
continuing attention to the coapliance with these
safeguards.

Safeguard 3: Any organmization maintaining an aantomated
personal data system shall take affirmative action to infora
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each of its employees having any responsibility or function
in the design, development, operation, or maintenance of the
syster, or the use of any data contained therein, about
these safeguards and any rules and procedures promulgated by
such organization to assure cospliance with them.

Safeguard LH Bo organization shall take any
disciplinary or other punitive action against aany individual
who brings to the attention of appropriate aunthorities, +the
press, or any member of the public, evidence of
noncospliance with these safequards. Any organization
maintaining automated personal data systess shall provide a
systems of penalties for any eaployee who Iinitiates or
otherwise contributes to any such disciplinary action.

Safeguard 5: Any organization maintaining an antomated
personal data system shall take reasonable precautions to
protect data in the system fros any anticipated threats or
haéards to the security of the system.

safeguard &: Ho transfer of individually identifiable
personal data to another system may be made without the
informed consent of the sabject individwval, except (1) a
transfer froma one system +to another within the same
organization may be made without such comsent if the
conditions of the transfer provide substantial assurance
that the requireaments for security and limitations of access
will not be weakened by the tramsfer, (2) a transter by or
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to any organizatiom which is required by federal law to
transfer such data to a federal agency or which is required
or specifically persmitted by federal law to receive such
data from a federal agency to the extent the transfer is
consistent with such reguirement or permissions, ({3} a
transfer to the department of revenue of such data from the
federal internal revenue service in coanection with their
fanction of collecting tazes, (#) a transfer of such data te
another sistel for the purpose of assisting in the
collection of any money debt outstanding and unpaid upon the
effective date of this act, (5) a transfer of debt relating
to cririnal 3identification, stolen property, and missing
persons by law enforcement personnel +o another systea
operated by lav enforcement personnel and a transfer of
inforsation to -the national criminal information center
systea pursuant to the rules and regulations governing that
system, and (6) a tramsfer of information relating to a
borrower properly obtained in connection with the transfer
or assigoeent of his loan.

Safequard 7: Any organ:zation maintaining an autoaated
personal data system for adsinistrative porposes shall
maintain a complete and accurate record of every access to
and use made of any data in., the systea, incl&ding the
identity of all persons and organizations to which access
has been given.
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Safeguardé 8: Any organization maintaining an automated
personal data system for adeinistrative purposes shall
maintain data in the systea with such accuracy,
completeness, timeliness, and pertinence as is necessary to
asstre 8accuracy and fairmess in any determination relating
to an individual®s gualifiecations, character, rights,
opportunities, or benefits that may be made on the basis of
such data.

safeguard 9: Any organization maintaining an avtomated
personal data systes +that is used in any way for
administrative purposes shall eliminate data from
computer--accessible files when the data are no longer
tinely.

Safeguard 10: Any orgaanization saintaining am
astomated personal data sysiea that is used for
statistical-reporting and research purposes shall have the
capacity to make sufficient data readily available along
with sufficient inforsmation to permit reconstruction of the
conditions and suppositions under which the data were
collected necessary to allov an independent amalysis.

Safeguard 11: Any organization maintaining an
antomated personal data systea for adsinistrative purposes
that publicly disseainates statistical reports or research
findings based om personal data drawn from the systes, or
from adsinistrative systeas of other organizations, shall
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make such data publicly available for independent analysis
on reasonable terms, and shall take reascnable precauntions
to assure that no data made available for independent
analysis will be used in a way that might reasonably be
expected to prejudice judgments about any individual data
subject®s character, gualifications, rights, oprortunities,
or benefits.

Safeguard 12: Any organization maintaining an
automated personal data system shall give public notice of
the existence and character of its system once each year.
Any organization wmaintaining sore than one system shall
publish such annual notices for all its systems
sisultaneously. Any organization proposing to establish a
new systea, or to enlarge an existing systes, shall give
public notice long enough in advance of the initiation or
enlargement of the systea to assure individuals who say be
affected by its operation a reasonable opportunity to
comment. The public notice shall specify:

(a) The name of the systea;

{b) The nature and purpose or purposes of the system;

fc) The categories and number of persons on whoa data
are maintained or are to be maintained;

(d) The categories of data maintained or to be
maintained, indicating whichk categories are stored or are to
be stored in computer—accessible files;
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{e) The organization®s policies and practices
regarding data storage, duration of retention of data, and
disposal thereof;

(£} The categories of data sources;

(g) 2 description of all types of use made or to be
made of data, indicating those involving computer-accessible
files, and incloding all classes of TSers and the
organizational relationships awong thes;

(k) In an automated personal data sSystem used for
administrative parposes, the procedures vhereby an
individual can (i) be informed if he is the subject of data
in the systes; (ii) gain access to such data; and ({iii)
contest their accuracy, completeness, pertinence, and the
necessity for retaining thea;

{i) In an automated personal data system used for
statistical reporting and research, the procedures whereby
an.individual. group, Or organization camn gain access to
data used for this purpose for independent analysis;

(3) In an automated personal data system used for
statistical reporting and research, a statement of the
systen’s provisions for data coanfidentiality and the legal
basis for such provisions;

{k} The title, name, and address of the person
iamediately responsible for the systenm.

Safeguard 13: Any organization maintaining an
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automated personal data system shall infors an individoal
asked +to supply personal data for the system whether he is
legally reduired, or may refuse, to supply the data
reguested, and also of any specific consequences for him,
vhich are known to the organization, of providing or not
providing such data.

safeguard R ['H Apy orgapization maintaining an
actomated personal data systea for administrative purposes
shall dinform an individual, upon his request, whether he is
the subject of data in the systen, and, if so msake such data
fully available to the individual, upon his Teguest, in a
fors comprehensible to him, provided, hovever, that any
information about such individual received from a third
person before the effective date of this act on the
condition that éuch information would remain confidential
need not be disclosed in the absence of a court order
requiring such disclosure.

Safeguard 153 Any organization maintaining an
agtomated personal data system shall not allov any other use
of individually identifiable data that is pot within the
stated purposes of the system as reasonably ubnderstoocd by
the individual, nunless informed consent of the individual
has been explicitly obtained. . ‘

safegunard 16: Any organization maintaining an

antomated personal data system for administrative parposes
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shall infors am individual, upon his reguest, about the uses
made of data about him, including the ijdentity of all
persons and organizations jiavolved and their relationships
with the systea.

Safeguard 17: An organization shall not make data from
an automated personal data system available in response to a
demand for data made by means of cospulsaory legal process,
unless it has first notified the individuval to whom the data
pertains of the demand and has made the data being sought
fully available to such individual.

Safeguard 18: An organization maintaining an automated
personal data system for administrative [fpurposes shall
develop and maintain procedures that (i) allow am individual
vho is the subject of data in the systes to contest their
accyracy, coapleteness, pertinence, and the necessity for
retaining them; (ii) permit data to be corrected or amended
wvhen the individual to whom they pertain so requests; and
(iii) assure, when there is disagreesent with the individual
about whether a correction or amendment should be made, that
the individual's claim is onoted and included in any
subsegquent disclosure or disseaination of the disputed data.

Any organization may obtain a vaiver or exeaption of
any portion or all of aay one or msore of these safeguard
reguirements froa the department of business regulation
pursuant to +the procedures promulgated for this purpose by
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said department upon a showing of a clearly paramount anrd
strongly Jjustified societal interest in such waiver or
exenption. The decision of the said department on any such
application shall be an adjudicatory decision under the
terss of the Montapa Administrative Procednre Act. The full
text of any such vaiver or exemption granted under this
subsection shall be published by the department of business
regulation irn the Montana Adainistrative Code.

{16) It shall be unlawful for any officer, employee,
or agent of an organization saintaining an automated
personal data system or aany person vho has received
inforsation from such a system without proper authority or
without the inforamed consent of the subject individual to
disclose any personal data received from such a systea that
can be identifiable with or traceable to specific
individuals except (a) disclosure mnade in the ordinary
course of the business or activity conteaplated by the
systea as set forth in their anngal public notice, {b)
disclosures pmade with the informed consent of the subject
individual, and (¢} by order of or response to a subpoena of
a district court. Any person in charge of or privy to
information contained in any such systema used exclusively
for statistical reporting or research may not be compelled
to disclose aay such data in any crisinal or civil
proceedings ir any court of law of this state. Adeguate
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precautions must be taken to insure that any data released
in statistical form by any such systes will not reasonably
result in the identification of individual data subjects inmn
violation of this provision.

{17) 1t shall be unlawful for any person to require by
means of withholding or threatening to withhold the
enjoyment of amy right or benefit the disclosure of an
individual's social security naumber issued by the social
security adsinistration of the United States or any other
label +that is functionally similar to a stapdard universal
identifier; proviaea, bpowever, this provision shall not
apply to (a) employers or their agents in coanection with
the adaministration of the federal Social Security Act, or
other appropriate payroll functiom, (b} federal agencies and
federal agents acting under lavful federal authority, (c)
the departwent of revenue of the state of montana when such
gse is copnected with its function of collecting taxes, (d)
the departmxent ot social and rehabilitation services ot the
state of Bontana when such use is liamited to the
administration of its welfare and related services and the
collection of c¢hild support payments, and (e) any person
granted specitic authbority to use such number or label by
the Montana legislature, or by the department of business
regulation when the legislature is not in session subject to
ratification in the next session of the legislature. It

33—

@ W W N .

"}

10
n
12
13
14
15
16
Ly
18

LC 1199

shall also be unlawful for any person to use such a number
or label for promotional or commsercial purposes.

Section 6. Marital or familial privacy. {1 It shall
be unlawful for any governmental unit or agency thereof to
take any action which interferes with the right of a sarried
couple (a) to decide for thesselves whether to procreate
children, {b) to use birth control devices and technrigues
consistent with reasonable medical safeguarids, and (c} to do
any other act or make any other choice consisteat with the
marital relationship that does not cause hara to each other
or others; provided, bowvever, that nothing contained herein
shall prevent the state of Hontana from proscribing abortion
to the extent permitted under the Constitution of the United
States, and provided further, that nothing contained herein
shall prohibit ;ny person from publishing and distributing
leaflets or other material relating to the above matters.

{2) It shall be anlawvinl for any person to interfere
by force, penalty, imprisonment or threat of force, pemalty,
or imprisonment vith the free choice of any individual to
refuse or accept sterilization. This provision shall not
apply to a medical doctor seeking compensation for his
services or acting in a reasocnable sanner to protect the
health of his patient. ‘

(3) It shall be unlawful for any governaental unit or

agency thereof to interfere with the religious training and
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guidance of an unemancipated child desired by both parents
without the existence of compelling societal interest for
such interference.

Section 7. Penalties. (J) Any act or omission nade
unlawful under section 2 and 3 of this act shall be
punishable by fine of not more than ten thousand dollars
($10,000) or imprisonment of not more than five (5) years,
or both.

{2) Any act or omission made unlavfal under sections 4
and 5 of this act shall be punishable by a fine of not more
than one thousand dollars {$1,000) or imprisonment of nmot
nore than one (1) year, or both.

{3} JHo evidence obtained as a result of any act or
omission wmade unlawful under this act shall be received in
evidence in any trial, hearing, or other proceeding in or
before any court, grand jury, departaent, officer, agency,
regulatory body, or legislative cosmittee without the
informed consent of the person or persons whose privacy bhas
been invaded.

(3) Any electromnic, =mechanical, or other device
manufactured, asseabled, possessed, sold or advertised in
violation of subsection (6} of section 3 of this act may be
seized and forfeited to the state of Hontana. Upon proper
court order obtained from a district court of proper
jorisdiction, said property shall be destroyed.
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Section 8. Civil actionm. Any person whose privacy has
been invaded because of an uanlawfaul act or omission in
viclation of any of the provisions of this act may (£file a
civil suit in a Adistrict court of proper jurisdiction
against any person who has committed aay such vwiclation
including any governmental unit or agemcy thereof, and upon
proper proof shall be entitled:

(1) To an injunction or other appropriate order
enjoiring or restraining any violation of this act or
reqguiring compliance herewith;

{2) To an appropriate order requiring the offending
person +to delete from their file or files any inforsation
gathered in violation of this act;

{3) To actual damages but not less than ligquidated
dasages computed at the rate of twoc hundred dollars (3200)
for each viclation for each offender. For this purpose each
day of a continuing interception of the wire or oral
communications and each day of a continuing surveillance in
violation of this act shall be considered a separate
violation. Provided, Lowever, if ar action is brought
against both an organization and its easployees or agents,
the injured party shall not be entitled <¢o duplicious
recovery.

{4) To punitive or exesplary damages as set fortk in
section 17-208, R.C.n. 1947.
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{5) To a reasonable attorney’s fee and other
litigation costs reasonably incurred.

It shall not be a necessary prereguisite to an action
pursuant to this section that the injured party has
suffered, or be threatened with, actual damages.

Section 9. Severability. If a part of this act is
invalid, all walid parts that are severable froa the inwvalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains inr effect
in all walid applications that are severable <from the
invalid applications.

Section 10. Sections 41119, §41-120, 983202, 98-3320,
98-3321, 943323, 9535220, S4-35-274, and 94—-35-275,
R.C.M. 1947, are repealed.

—End—
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Approved by Committes
on Judiciary
SENATE BILL NO. 409

INTRODUCED BY TOWE

A BILL FOR AN ACT ENTITLED: "AN ACT ENTITLED THE MONTANA
PRIVACY ACT OF 1975; TO IMPLEMENT ARTICLE II, SECTION 10 OF

THE NEW CONSTITUTION; AMENDING 94-8-114, R.C.M. 1947; AND

REPEALING SECTIONS 41-1197 AND 41-120, 94-32837-54-3328¢
34-33239--94-33237-~94~-35~2207~-94~35=234y~~ANB-—-94-35-275¢

R.C.M. 1947."

3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short title. This act shall be known and
may be cited as "The Montana Privacy Act".

Section 2. What right of privacy includes. The "right
of privacy" set forth in section 10 of Article II of the
Montana constitution includes: (1) privacy of the home and
other private places,

(2) privacy of communications,

(3} privacy of the mind, and

(4) privacy of the marriage and family.

Section 3. Privacy of the home and other private
places —- definitions. As used in this act: (i) *™home and
other private places™ means a person's dwelling and any
other place or area where one may reasonably expect to be

safe or protected £from casual or hostile intrusion or
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surveillance. 7%he ters shall include, bot not be liwited
to, a person's residence or uther enclosed habitat, garave
or Larn or other outbuildings connected with a residence,
mzotel, or hotel, rovom, autosobile or other encloseda vehicle,
boat, ofrice, warehouse or other coamercial burilding or area
in A building into which the public is pot invited,
corpartsent ir a pudlic toilet or bath bouse, locker, ana
desk drawer or any other similar enclosure. The term does
not include a place to which the public or a substantial
part thereof has access or apny such place or area not under
the lawful control or possession of the person asserting the
right of privacy.

{2) “enter™ means physically entering, or in any other
panner accomplishing a s;fficient entry by the use of aby
device or otherwise so that the contents, sounds, events,
activities, or persons therein which a persom has a
reasonable expectation of remaining private can be observed,
photographed, recorded, heard, or othervise uncovered. It
shall alsc mean the trespass on property for the purpose of
gaining or attespting to gain such entry.

{3) Gtxcept as provided im subsection (4) of this
section, it shall be unlavful tor any person, including any
agent or employee of any governmental unit to enter a home
or other private place for any purpose. For the purposes of
this act, each entry by each persomn shall constitute a
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separate offeunse.

(3) Subsection +3)> (3) shall not apply to any such
trespass or entry obtained:

{a) By any person upon consent freely given by a
proper adult person either express or implied except, in the
case of agents or esployees of a governmental unit, such
copsent cannot be iwpiied unless the person g@iving such
consent is aware that such consent can be withheld.

(b} By agents and employees of the United States
acting onder lawful federal autho;ity.

{c) By agents or employees of the state or of local
governrental units acting under the asthority of a valid
search warrant, a writ of attachment, writ of execuation or
other writ or order lavwfully cbtained under proper legal
process or making a lawful search incident to a lavful
arrest.

(¢) By a lapdlord or other persob holding a bona fide
legal claix to such a place only to the exteni necessary for
the righttul exercise or protection of such clais. For this
purpose, a landlord or other Jlawful claimant to leased
presises shall bave the rignst of 1nspectioms only at
reasonable times and only as often as may be reasunably
necessary to protect the property over which he exercises
such clais. -{A—tepadt—may-—Rot—ubieasesabliy—iitihold—oonbent
to—efnibit—theo—prenites:
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(e} By any person whose s0le purpose is to rTender
assistance when there is reasonable yrounds for bLelief that
the premises are in danger of fire or other calawmity.

(f) by any person in case of an emergeacy vhere there
is probable camse to believe the occupant needs ismeaiate
assistance to avoid serious bodily injory.

{g) By amy employee or agent of a business regulated
under the provisions of Title 70 of k.C.B. 1947, when actinyg
in coapliance with any role, regulation, or order proacunced
or authorized by the public service commission pursuant to
the provisions of Title 70, h.C.K. %547,

Section 4., Privacy of comaunications. {1} PFor the
purposes of this act:

fa) ™Contents™ vwhen used with respect to any wire or
oral comxunication, includes any iantormation comcernimg the
identity of the parties to such cozmunication or tke
existence, substance, purport, or neaning of that
cosmunication.

{b) *™Electronic, =mechanical, or other device®™ means
any device or apparatus which cap be wused to intercept a
wire or oral cosmunication other than:

(i) any telephone or teleyraph instruwent, eguipment
or tacility, or ary component thereof, {3) turnished to the
subscriber or uwser for ordinary telephone or telegraph use;
or {B) used by a cosxunications common <carrier isn the
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ordinary course of its business.

(ii) a hearing aid or similar device being used to
correct subnormal hearing to not better than norasal.

(c) =lutercept™ means the acguisition of the contents
of any wire, oral or written or comsunication through the
use of any electronic, sechanical, or other device, through
the opening of a sealed letter, or othervise.

{d) ™mail covers™ mcans the information received froa
the copying or retaining of some or all the information
contained on the ocutside of a sealed envelope containing a
¥ritten coummunication.

(e) "Oral collunica£ion“ peans any oral comssunication
uttered by a perscu with an expectatiﬁn that suoch
commenication is not subject to interception ander
circuastances justifying soch expectations.

(f) "Person™ means any employee or agent of the state
of Montana, or any political subdivision thereof, and any
individual, partnership, association, joint—stock company,
trust, or corporation.

(g) ®"wire coamunication®™ means any coasunication made
in whole or in part by aid of wire, cable, or other
connection furnished or operated by any person engaged as a
common carrier or public utility in providing or operating
such facilities for the transmission of communrication.

(h) ™written comsonication®™ means any letter or other
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written message prepared for delivery through the United
States mail or for delivery by any other means with the
expectation that such communication is not subject +to
interception under circumstances justifying such
expectations.

(2} Except as provided in subsection (4) herein, it
shall be unlawful for any person not a party to the
communication to wilfully intercept, or attempt to
intercept, or procure any other person to intercept or
attempt to intercept, any wire, oral or written
communication without the consent of both the sender and the
receiver of the communication or, if more than twc parties,
without the consent of all parties to the communication.

(3) Except as provided in subsection (4) herein, it
shall be unlawful for any person to wilfully disclose or use
or attempt to disclose or use the contents of any wire,
oral, or written communication knowing or hawving reason to
know that such information was obtained in violation of
subsection {2) hereof.

{(4) The provisions of subsections (2} and (3) shall
not apply to:

{a) agents and employees of the United States acting
under lawful federal authority.

(b) to an operator of a switchboard, or an officer,
employee, or agent of any communication common carrier whose
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facilities are used in the transmission of a wire
communication with respect to the intercegption, disclosure,
or use of that communication in the pormal course of his
eaployment while emgayed in amy activity vwhich 1is a
necessary imcident to the rendition of his service or to the
protection of the rights or property of the carrier of such
comsunication; provided, that said communication cosson
carriers shall not utilize service observing or random
monitoring except for mechanical or service gquality control
checks; provided, further, thaé the line of any subscriber
of a telephone comspany shail not be monitored by a telephone
cospany for the purpose of service observing or random
monitoring, except phone coaaunication to or from said
telephone company, if he shall so request in writing to the
telephone coapany. Any subscriber may seek an injunction in
the district court to prevent such service observing or
random monitoring. WNothing in this provisjon shall prohibit
any officer or employee of a communications comeon carrier
from wsonitoring any line for the purpose of determining the
existence of telephone coamunications on said lime ot
determining whether said line is properly functioning in the
testing, maintenance and repair of its eguipment. The
ptblic service comsission shall require that each telephone
company operating in this state, including non-regulated
cooperatives, file annuaily with at a complete report ot all
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service observing activity, it any, carried on by =uch
telephone coapany including any rules or regulations adorted
by such company for such purpose. Such report may inclade,
for +the purposes of service guality coentrol of phose
coeaunications to or from telephone companies osnly, a
suamary estimate of the total nuuber ol observations. These
reports shall be made available to the publiic.

tc) with regard to the existence of wire
communications only, to properly authorized persons
connected with the taunction of billing or allocation of
charges made for such services.

(@) to persons attempting to prevent the use of
telephone or telegraph equipment for the comaission of a
crise upon consent of at least one party to the
conversation.

(e} to telaphone calls received by law enforcemesnt
offices, police statioas apd fire stations provided the
taping of such calls is evidenced by an electronic tone or
beep not less often than once every two seconds.

{£) to a properly authorized person authorized by the
receiver of written communications to upen and receive such
comeonications on the receiver's behalf.

%) It shall be unlawful for any person to obtain mail
covers, except upon a casual basis for the purpose of
cbtaining an address of the render or receiver.

—b—~ Sk 40C
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(b} It shali be wunlawtul +to wilfully manufacture,
asseumble, possess, sell, cr advertise for sale any
electronic, sechanical, or other device, hnowing or having
reason to Xknow that the design of suce device renders it
priearily wusetul for the purpose of the surreptitious
interception cf vire or oral communications.

{7) It =shall be unlawful for any person to wilfully
discliose or use the contents of amy wire, oral, or written
commuLication whether or mnot such communication has Leen
intercepted in viclation of subsection (2} herecf if the
cormunication was a part of a bona fide privileged
relationsaip between & medical doctor and his patient, an
attorpey and bis c¢lient, a minister or clergyman and his
penitent or counselee, an accountant and his client, a

school counselor and his counselee, A TEACHER _AND HIS

STU2ENT, a psychologist and his client, a management
consultant and uis client, when the communication was given
with the reascnable expectation that suca communication will
remain contidential without +the cocasent of the person
seeking such professional advice. Frovided, however,
nothing contained in this subsection shall prohibit the
disclosure or use of suchk conteats by such professional
person, (a) for the purpose ot advancing the cause of the
client or other person seeking advice for which the advice
vas sought, (b} to his colleagues or other professional
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persons for the jurpose ¢f providiag better and wmore
complete advice or assistance, (¢} to his employees
necessary for the efficient operation of his office, (d) for
the purpose of proper adsinistration of a public medical
assistance program only to the extent necessary for such
administration, (e) for the purpose of collecting a fee from
said client only +to the extent necessary to establish his
right to such fee, and {f) tor the purpose of preventing the
commission of a felony.

{8) It shall be unlawful to compel disclosure by
force, penalty, or imprisonment or threat of force, penalty,
or imprisonment, the contents of any wire, oral, or written
comxunication between a husbhand and wife or between either
of them and their unemancipated children that took place
vhile a bona fide and lavwful fasily relationship existed
under a reasonable expectation that such communication would
remain private and confidential without the consent of all
parties thereto. For +ihe purpose of this act the
terminatios of a @marriage by divorce shall not affect the
bona ifide family relationship betveen either paremt and
their upnepancipated children. This section shall nrnot
preclude compelling testizmony properly relevant to the
issues in any court proceeding involving a cosplaint by one
{1} wmember of the family and participant in the
corpnnication agaipmst another such member and participant
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including a criminal complaint made on behalf of one (1) or
moere such members and participants. Further, this section
shall not preclude out-of-court interviews relating to such
complaints conducted by law enforcement offic&als upon
consent of the person interviewed.

Section 5. Privacy of the mind and personality.
(1) It is the finding of the legislature that every person
has a right to a protective zone or a private enclave
protecting his mind, his persorality, and his inner life
which justifies a reasonable expectation that certain
private facts and information about himself will not be
improperly disclosed or publicized. A person's thoughts,
sentiments, emotions, sznsations, religious beliefs,
philosophical beliefs, and political beliefs clearly fall
into this protective zone. In addition, certain other
facts, either singly or in accumulation, are sufficiently
private to justify a person in expecting that they will not
be disclosed without his consent. In this connection, the
mora embarrassing the fact or facts and the more likely they
will expose a person to infamy and disgrace, the closer they
are to the core of the protective zone or private enclave
raferred to above.

{2) Tor the purposes of this act:

tar--Lhdministrative-purposesi-wyhen-used-in--conneetion
witia-—aueomated--persanat-~daka——systems--meang-nsine-—sueh-a
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eonpecteod-to—a—oconpiter—S5ystet—and-—readilyaceessibles

48)y-({A} ™Organization™ weans any profit or snonprotit
corporation, partpership, proprietorship, or other
organization imcluding the state of Fontana, its derartmerts
and its local subdivisions and thelr loards, agencies,
commissions, and bureaus.

e () "benalty® means any fine, los: ol raghts, loss

of privileges, or loss of esploynent.
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4¥-({C} "Political meeting" means any meeting at which
candidates toy political office are chosen or a principal
pucjuse of which is to persit candidates in a prisary
election or im a general election to adiress the public

andsfor to answer questions from the public.

+3+4D) Tririvate thoughts, sentiments, egotions,

sepsations, religious Dbeliets, philosophical beliefs and
political beliefs®™ are thoughts, sentipents, emotions,
sensations, reliyious beliefs, philosophical beliefs, and
golitical beliefs that the holder has a reasonable

expectation will not be disclosed.

i3
p L}
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17
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“B)3{E) "surveillance® Leans the

continucus
surreptitious observation of any particular individual or
group of individuals or nmembers of a single organization
without their knowledge and comsent. It shall also include
the wmaintenance by any governmental unit, agency, esployee,
or agent thereoi, ot any file vf information about a person
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or group of persons gathered primarily and substantially
without that person®s or group®s participation or knovledge,
the gathering and maintenance of which information is not
othervise authorized by law. Fach entry of information in
any such file shall be deemed to be one ®act of
surveillance™ as that term is wsed in this act.

46} (F) *"Irivate organization charged with dispemsing a
governsental benefit" is an oryanization that Jdispenses a
thing of value to the public or some segment thereof ander
coptract or aqreement with a éovernnental unit or agency
thereof. For this purpose, obtaining a license or
certiticate of authority shall not be counsidered such a
contract or agreement.

(3} It shall be unlawful for any persom to compel
disclosure by force, penalty, or imprisopsent or threat of
force, penalty, or imprisonment, from an individwal, hnis
private thoughts, sentiments, esotions, censations,
religious beliets, philosuphical beliefs, and political
beliefs, except in proper legal }roceedings where such
irdivigual nas nimself wmade such items tne subject of
litigation.

(4y 1t =shall be uniawful for any governwental unit or
agency thereci or any private organization charged with
dispensing a governmental benefit o reguire from any

inaiviguael as a condition for the receipt oi ary positior ur
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emplovuent or the enjoyment of any right or other benefit an
cath, affirmation, or test that probes into such
individoali*s religious, political, or phiiosophical beliefs.
In this connection, a sieple oath cor affirmation in the
lapguage of Article 1I1, section 3 ot the nontana
coanstitution will not violate this provision.

{5) It =hall be unlawful for any governmental unit or
agency thereof or amny private orgamization charged with
dispensing a governmental benefit to reguire without express
legislative authorization {a) a disclosure {rom any
individval as a condition for the receipt oif a benefit or
the enjoyment of a rignt of his ;emhership in or affiliation
with or attendance at meetings oi any association, groug, or
other organization the disclosure of which may reascmoalbily
amount to a disclosure in part and against nis will oi tis
religicus, philosophical, or political beliefs, and (L) a
disclosure from any association, group, or c¢ryanizatioz oif
the nases and addresses of any one or Lore of its zeabers
provided said privacy is necessary ior the undertaking and
continuation of the lawiul activities ot said association,
Groep, Or oryabization. The gdetermination of wnether or not
such apn individuwal or associatjon 1= entitled to claia
privacy under this provision shall ube made by a judge ur a
district court in cakera in a proper legal proceediny.

{6} It snall be unlawfuil:

—1o— 5t 40¢
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(a) for any person or goverafental unit or agency
thereof to require as a condition ot employment or continued
employrent that an applicant or employee suvbmit to a
polygraphic Jetection deceptive test, commonly known as a
lie detector +test, or tou gquestioning under the effect of
thiopental sodium or to any other test or questioning by
means of any mechanical device or chemical sukstance. It
shall rot be unlawful, however, for gualified operators to
wse polygraphic detectiqn deception tests and their results

for law enforceament investigation Ok PFESONNYL__KECRUITHENT

FOh _ [iw ENFORCEWENT upon the consent of any person taking

such a test.

(b) Fol any person oI governeental uait or agency
thereut to discharge any esployee solely becaunse of an
alleged or actual opinion that the empiloyee did not tell the
truth doring a polyuraph dJetection deception test or
questioning under the effect of thiopental sodium or any
other test or questioning by neaps of any aechanical device
or chemical substance, except where a valid and voluntary
stipulation has been executed by the employer and the
esployee pricr to suwch examinatiom.

(c}) Por amy court in the course of any civil trial,
criminal trial or pretrial proceeding to reguire that either
the plaintitt or the defendant submit to & polygraphic
detecticn deceptiop test or to guestioning under the effect

47— S 400
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of thiopental sodiuk or to any other test or guestioning by
weaLs of any wechanical device or chemical sulstance.

(3} Por any exariner or operator of any polygraph or
other ®echanical device or cherical substance or his
assistants or any other person made privy to such
information to disclose or use any inforsation acguired
during the conduct of such test without the consent ot the
person examined.

{E} _SUBPARAGRAPEBS_ {C) ARD

TEST ARD THE DISCLOSORE OF INPOEMATIOE FEROM ARY TEST

SHALL NOT _PRUGAIBIT ANY

PERFOHEMED FURSUANT TO SECTIONS 32-21842.1 THROUGH _32-2142.3,

B.C.HM. 1947,

(7) 1t shall be unlawful for any governmental unit or

agency thereof or any private organization charged with
dispensing a goveranmental benefit to reguire any individual
as a condition for emprloysent or the enjoyment of any right
or other benefit to take a psychological personality
inventory test such as the Minnesota Multiphasic Personality
Inventory, the Minnesota Counseling Ihventory, and the
Edwards Fersonal Preference Schedunle unless such tests are
used only for statistical purposes and the results are not

individually identitiable. THE BDNIT, AGENCY OR OBGANIZATION

MOST_ _FIRST 2AVE yUBLISHED regulations pursuant +to the
Montana Adaipistrative Procedure Act, or, if inapplicable,
in a manrer sinilar therete, setting forth the cosmpelling
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interest that outweighs this intrusion on an individual's
privacy.

(8) Except as set forth in subsection (9) herein, it
shall be unlawful for any officer of any executive
department or any executive agency of the state of Montana
or of any local subdivision or agency thereof, or for any
person acting or purporting to act under his authority, to
require or request, or to attempt to require or request, any
employee of said department, governmental unit, or agency,
or any person applying for such employment, to (a) answer
any questions designed to elicit from him information
concerning (i} his race, religion, or national origin, or
the race, religion, or national origin of any of his
forebearers, (ii) his personal relationship with any person
connected with him by blood or marriage, (iii) his religious
beliefs or practices, (iv) his attitude or conduct with
respect to sexual matters, (v) his property, income, or
other assets, source of income, or liabilities, or his
personal or domestic expenditures or those of any member of
his household, or {b) make a report concerning any of his
activities or undertakings unless such activities or
undertakings are related to the performance of his job or to
the development of additional qualifications for his job or
unless there is reason to believe that he is engaged in
outside activities or employment in conflict with his

=19~ SB 400
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official duties.

(9} Nothking contained in subsection (8) herein shalil
be construed to prohibit (a) inquiry concerning the
citizenship or race of any such employee or person if nis
citizenship or race is a statutory condition of bis
obtaining or retaining eamployment, (b) a physician from
eliciting such information or authorizing such tests in the
diagnosis or treatment of any such eamployee or person irn aan
individual case basis only where such physician deeas such
information necessary to enable his to determime whether or
not such individual is suffering from mental i1lliness, (c) an
officer ot such departeent or agency frows advisiny any =such
employee o©f a specific charge of sexual amisconduct made
against that employee, and afiording Liwm an oupportunity to
refute the <charge, (4} any employee of a taxing auvthority
fros obtaining the necessary information te carry out the
tfunctions of kis job, (e) an employer ¢r other organization
administerinq a pension plaa, or other plan for the Dbeneiit
of +the employee or his taaily, to the extent necessary to
carry ocut the purpose ot the plan, {f) an eeployer obtaining
information necessary to compiy Wwith the requirexents of
federal law, ana (g} with regard to the itewms containea in
(B} (a} {¥}) oniy, the recuirewear of a full disclosure of
assets and irnceoke by an elected oifacial and the reduirewent
of a4 1ull disclosure ot any matter wnics miubt tend to
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indicate a confliict of interest in iespect to the
periorsance of any of his duties by any other employee or
apyrlicant.

{10} It shall be usnlawful for any person to use, ftor
the purpose of advertising for any itez for sale or for any
other advertising or commercial purposes, the name, picture,
or portrait of an individual without the individual®s
inforwed consent, or in the case of a sinor, the informed
consent of hic parent or guardian, or, in the case of a
deceased zxndividual, the inforaed consent of his heirs or
personal Tepresentatives. For the purpose of this
provision, the use of a name, picture, or portrait of an
individual by an organization representing the news media in
a bona fide nmnews story or by a nonprofit organization
publishing a year book or historical record when not
contained in a paid advertisement, shall not be considered
use for an advertising or commercial purpose.

{(t1y 1t shall be nunlawful for any person to furmish
any other perscn or organization amny idenmtification or other
record indicating that any peIson has been arrested om any
criminal offense w©aless such record discloses that such
person pleaded guilty or nolo contendere to or was convicted
ot such charye or offense in a court of justice except while
the arrest is reasonably conteaporanecus, such information
B3y be released to the nevws media. The submission of
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information about a person suspected ot a criminal offense
prior to fipal disposition ¢t his case by 1local law
enforcement agencies and their employees to other bona fide
law enforcement agencies shall mot constitute a violation of
this>provisicn provided a complete and accurate statement as
to the final disposition of the case is sent to the s;ne
agency in the saase manner within five (5) days of such tinal
disposition.

All ‘photographs, fingerprints or other documents
relating solely to an individmal charged with a2 criainal
offense prepared by law enforcement officers after his
arrest shall, upon request as hereinafter provided, be
retuorned to his and his pame shall be expunged from any
index wupon his acgquittal or uncorditional release without
being comvicted, except as follows:

{a) Nothing berein shall prevent the proper law
enforcement agency from »aintaining all records lawfully
obtained and held prior to such arrest, and

{b} Nothing therein shall prevent the proper law
enforcement agency from maintaining all records of any
person who is admitted to probation upon teres apd
conditions pursuant to 4he A deferred imposition of a
sentence, redceived—ab—provided—in-seotioh-54—133{8)7—txGalls
A4

1t shall be uplawtul for any person in possession and

2 SE 800



16

1

3
14
15
16
17
16

14

.6 0400,/02

control of such photographs, fingerprints or other zrecords
to refuse to return thea as required in the preceding
sentence upon a request by the individual who was so
arrested or bis proper reprecentative.

{12) It shall be unlawful for any persor to awthorize
or eongage iu the unreasonable survejllance of any
individual, group of individuals or members of any
organization.

(33) It shall be unlavwftul ior any officer, employee or
agent of the state of Ndoatana, any of the local
subdivisions, or any agencies thereof to attend a political
meeting for the purpose of observing or conducting
surveillance on an individual, group of individuals or
organization suspected of coxmitting or about to commit a
criminal otftiense unless there is probable cause to believe
that the cifense in question is likely to be coxeitied at
the Bpeeting or in the imeediate vicirity of the meeting
during the time at which the meeting is being held; provided
that nothing cuntainea herein shall prohibit the
nonstrreptitious attendance at any meeting of any peace
officer or other person whose attendance at that meeting is
tor the purpose of protectinoe, as authorized by law, the
security of any person lawifally attending the weeting or
participating in the meeting.

{14) It shall be wunliuwiful tor any lav entorcezent
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organization to keer any rIecords with regard

individual suspect present at any political meeting.

to

any
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Section 6. Marital or farilial privacy. (1) It shall

be unlawful for any governmental unit or agency thereof to
take any action which inierferes with the right of a married
couple (a} to decide for +themselves vwhether to procreate
children, {b)}) to use birth control devices and technigues
consistent with reasonable medical sateguards, and (c) to do
any other act or make any other choice consistent with the
pmarital relationship that does not cause harm to each other
or others; provided, however, that nothlng contained herein
shall prevent the state of Montanma from fproscribiag abortion
to the eXtent permitted under the Constitution ol the United
States, ard provided further, that nouthipg contained herein
shall prohinit asny person from publishing and distributing
leaflets or otner material relatimg to the above matters.
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(2) 1t shall be unlawful for any person to interfere
by force, penalty, imprisonment or threat of force, penalty,
or imprisonment with the free choice of any individual to
refuse or accept sterilization. This provision shall not
apply to a medical doctor seeking compensation for his
services or acting in a reascnable manner +to protect the
health of his patient.

(3) It shall be unlawful for any governmental unit or
agency thereof to interfere with the religious training and
guidance of an unemancipated child desired by both parents
without the existence of compelling societal interest for
such interference.

Section 7. Penalties. (1) Amy EXCEPT AS OTHERWISE

SPECIFICALLY PROVIDED BY STATUTE, ANY act or omission made

unlawful under sections 2-amd-3 3 aAND 4 of this act shall be
punishable by fine of not more than tem ONE thousand dollars
46285980F ($1,000) or imprisonment of not more than £ive-£5%
vears ONE (1) YEAR, or both.

(2) Any act or omission made unlawful under sections 4
5 and 5 5 of this act shall be punishable by a fine of not
more than ene-thowsang FIVE HUNDRED dollars <4637668F ($500)
or impriscament of not more than enme--4i}-~yapx SIX (6)
MONTHS, or both.

(3) #e EXCEPT AS OTHERWISE SPECIFICALLY PROVIDED BY

STATUTE, NO -evidence obtained as a result of any act or
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omission wmade unlawful under this act shall be received in
evidence in any trial, hearin¢, or vther proceeaing in oOr
before ary court, grand jury, departaent, otticer, adcncy,
regulatory body, or leyislative comeittes without the
informed consent of the percol or peTsoils WhoSe privacy has
been invaded.

{4) iny electronic, Eechanical, or cther device
wanufactured, asseabled, possessed, =ola ur acvertised in
violation of subsection (€) of section 3 ot this act may be
seized and tLoricited to the state of Montana. Upom proper
court order obtained iror a Adistrict covrt of [rojper
jurisdiction, said property shall be Jdestroyed.

Section . Civil actiomn. Any persovn whos: PpPrivacy has
been invaded becawse ot an unlawtul act or omission in
violation ot any of the provisions of this act =may {file a
civil =snit in a district court of jproper jJurisdiction
agairst any person who has cosnitied any <such violation
including any governaental unit or agemcy thereof, and opun
prorer prool shall be entitled:

(1} 110 an idinjunction o1 other apjpropriate order
enjoininy orf restraining eny violatien of this act or
requiring compliance herevwitn;

{2} To ab appropriate oraer reguiriny the offending
person  to delete iros their file or fiies any iniormation
gathered in wviolation of this act;
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{3) 7“0 actual damages Lut

damages computed at the rate

43306} (1100) {or each violation

this rpurpuse

SE 0400 /uz

not less thar liguidated
of #we ONE hundred dolliars

for each offender. For

each duy ot a continuwing interception ot the

wire or oral cossunications and each day of a continuving

surveillance

in violation of this act shall be coasidered a

separate violation. FErovided,

however, 1if an action is

brought againtst both an organizatiou and its employees or

agents, the

duplicious recovery.

injured party <hall not be entitled to

1F_OTHEL STATUTLES PROVIDE SPECIFICALLY

AN PACLUSI¥ELY KOk L& DIFFERKERT MEASULKE OF UAMAGES Oh

ETMELY, THES SULSKCTION SiiLL a0l AFPLY.

(4) 10 punitive or exemplary dawages as set forth in

section V7/—:40&, R.C.M. 1947,

{5} 1o

a reacsonable

attorney's fee and other

litigation cousts reasscmably incurred.

1t shall not be a Decessary prereJguisite to an action

purssant to

sutfered, ox
sSection
invalid, all

part remain

this section that the injured party bas

be BERN threatened

9. cSeverability.

with, actual damages.

1t a part of this act is

valid partis that are severable frox the invalid

in etfect. If a part of this act is invalid in

one or more of 1ts applications, the part remains in effect

iz all walid applications that are severable froam the

invaliui applications.
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SYCIXIoS FU. SECTION S4BT, K.C.M. 1987, 15 AMENLEQ

TC hEBL AS FOLLOWS:

"S4—8-1%4. rrivacy in comaunicaticas. (1} A person
coxaits the oitense of violating privacy in comaurications
it be knowingly or purposely:

(a) Communicates Wwith any person by telephone with the
intent to terrify, intimidate, threaten, harass, annoy or
oftend, or use any obscene, lewd or protzane lapguaude orC
suggest any lewd or lascivious act, or threaten to inilict
injury or physicail harm to the persomn or pruperty ot any
Ferson.

{b) Uses a telephone to attempt to extort zoney or any
other thang of value frosm any person, of to distorb by
repeated telephone calls the peace, guiet or rTight of
privacy of any perscn at the place where the telephone call
or calls were received. The use of obscene, lewd or profane
language or the making of a threat or lewd or lasciviovus

suggestions £hall be priwa facie evidence of an intent to

terrify, intimidate, threatem, harass, amnoy or offend.




‘B OMOULOZ

{2) & person convicted of the cifense ot violatiug the

privacy in comwmunications shall te fined not to exceed five
hundred oaollars (35060} or be 1kpraisoned in the county jail
i0or a tern not to exceed six (E) montns or both.®
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Section 11. Sections L1-1194 AND

H4~ 3525 K .C.M. 1947, are repealed.
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