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d~~~:l:' .I BILL NO. ~ 
INTRODUCED BY -~~~~~-------------------------------------

~. ")'Ut......,..t e..-..vus 
A BILL FOR A" ACT ENTITLED: "AN ACT TO Ai1END THE MONTANA 

WATER USE ACT BY PROVIDING ADDITIONAL DEFINITIONS; DELETING 

THE PROVISION THAT A USE OF WATER FOR SLURRY TO EXPORT COAL 

IS NOT A BENEFICIAL USE; DELETING THE POWER OF THE BOARD OF 

NATURAL RESOURCES AND CONSERVATION TO ADOPT ~ULES GOVERNING 

INTERIM APPROVAL OF A ChANGE OF AN APPROPRIATIOH RIGHT; 

PROVIDING THAT THE DEPARTciENT SI:ALL CEASE ACTION ON 

APPLICATIONS NO~' ICJ GOOD FAITH OR NOT SHmHNG A BONA FIDE 

INTENT TO APPROPRIATE WATER FOR A BENEFICIAL USE; REQUIRIUG 

THE DISTRICT COURT RATHER THfu~ THE DEPARTMENT TO ISSUE THE 

ORDER REQUIRING CLAIMANTS OF EXISTDlG RIGl:TS TO FILE 

DECLARATIO;~S; CLARIFYiiJG THE PRIORITY DATE FOR CONVERTED OIL 

OR GAS ~I:..:LLS; ALLOWING SUSPEi;SIO" OF PU~LICATION OF NOTICE 

OF CL:RTAIN PERCH~' APPLICATIONS; PROVIDING FOR EXTENSION OF 

Tll<lE TO ACT ON AN APPLICATION; CLARIFYING TH£: PRIORITY DA'i'E 

FOR RESI:RVA'i'IONS OF WA'TER;CLARIFYING THE PROCEDURE TO BE 

FOLLOWED IN THE COURTS' SUPERVISION OF WATER DISTRI3UTION 1 

PROVIDING A NEW SECTION FOR ADMINISTRATIVE ENFORCEMENT OF 

THE ACT; REQUIRING NOTIFICATION PRIOR TO HEARINGS BEFORE THE 

BOARD; SPECIFYING THf APPLICABILITY OF THE RULES OF EVIDENCE 

IN ADMINISTRATIVE HEARINGS; PROVIDING A SAVING CLAUSEi 

AMENDING SECTIONS 89-867 1 89-069 1 89-B72 THROUGH 89-876, 
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89-880, 89-881, 

89-8-101, R.C.M. 

89-8841 89-8901 89-896 1 89-8-1001 AllD 

1947; AND PROVIDING FOR A~l IMMEDIATE 

EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 89-867, R.C.M. 1947, is amended to 

read as follows: 

"89-867. Definitions. Unless the context requires 

otherwise, in this aee chapter: 

(1) "Water" means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including geothermal water. 

(2) "Beneficial use" means a use of water for the 

benefit of the appropriator, other persons, or the public, 

including, but not limited to, agricultural (including stock 

water), domestic, fish and wildlife, industrial, irrigation, 

mining, municipal power, and recreational usesT-~re~~~e~7 

~ewe~er7-ea~e-~-~ee-e~-w~eer-~er-e%~rrr-ee-e~pere-eea%--~rem 

M&neafta--ie--ftee--a--hefte~ieia%--~eeT-Bi~rry-~s-a-~~e~re-e£ 

waeer-tlft~-~"eei~ie-Maeeer. 

(3) "Appropriate• means to divert, impound, or 

withdraw (including by stock for stock water) a quantity of 

water, or in the case of a public agency to reserve water in 

accordance with section 89-890. 

(4) "Existing right" means a right to the use of water 

-2- .:S83f..r 
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which would be protected under the law as it existed prior 

to ehe-e~~eeeive-eftee-e~-e~is-~ee July 1, 1973. 

(5) "Groundwater" means any water beneath the land 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

surface water. 

(6) "l'lell" means any artificial opening or excavation 

in the ground, however made, by which groundwater is sought 

or through which it flows under natural pressures or is 

artificially withdrawn. 

(7) "Permit" means the permit to appropriate issued by 

the departrnenc under sections 89-880 through 89-887. 

(B) "Certificate" means the certificate of water right 

issued by the department under sections 89-879, 89-680 

*4t-~, and 89-888. 

(9) "Declaration" means the declaration of an existing 

right filed with the department under section 89-872. 

(10) "Waste" means the unreasonable loss of water 

design or negligent operation of an through the 

appropriation or water distrib•.:tion facility, or the 

application of water to anything but a beneficial use. 

( 11) "Political subdivision means any county, 

incorporated city or town, public corporation or district 

created pursuant to state law, or other public body of the 

state empowered to appropriate water, but not a private 
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corporation, association, or group. 

*~~t-(12} "Person" means an inrtividual, association, 

partnership, corporation, state agency, political 

subdivision, and the United States or any agency thereof. 

*~~t-J!ll "~epartment" means the department of natural 

resources and conservation provided for in Title 82A, 

chapter 15. 

~~~t-ABireeeerA-~eaHe-e~e-eireeeer-e~-~~e~re~-rese~reee 

e~d--ee~eerv~eie~7--e--~ee~eie~--~~viaea--~er--ift---seeeie~ 

6i!ilt-H;~~ ... 

(14} "3oard" means the board of natural resources anC: 

conservation provided for in section 82A-150S. 

(15) "Act• means the Montana ~·later Use Act and any 

subsequent amendments or additions thereto.• 

Section 2. Section 89-869, R.C.M. 19~7, is amended to 

read as follows: 

•89-869. Powers and duties of board. (1) The board may 

prescribe fees or service charges for any public service 

rendered by the department under this act or under Title 89, 

chapter 2S, including fees for the filing of applications or 

for the issuance of permits and certificates. There snall bt• 

no fees for the filing of declarations or for the issuance 

of certificates of existing rights. 

(2) The board may adopt rules necessary to implement 

and carry out the purposes and provisions of this act. These 

-4-
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rules may include, but are J.'"lt limited to, rules to: 

(a) govern the issuance and terms of interim permits 

authorizing an applicant for a regular permit under this act 

to begin appropriating water immediately, pending final 

approval or denial by the department of the application for 

a regular permit; 

(b) require the owner or operator of appropriation 

facilities to install and maintain suitable controlling and 

measuring devices; 

(c) require the owner or operator o~ appropriation 

facilities to report to the department the readings of 

measuring devices at reasonable intervals, and to file 

reports on appropriations; and 

(d) regulate the construction, use and sealing of 

wells to prevent the waste, contamination or pollution of 

groundwater7~ ft~a 

*et--~e~e~ft-~~e-~~8~~ftee-~fta-~erms-ef-~ft~e~~m-a~~Pe~ft~T 

~~eke~~~~n~-eft--a~~~e~~~aeer--~e--ekeft~e--~~s--a~~pe~~~ae~eft 

~~~h~--~mmea~e~e~y--~efta~ft~--£~ftal-e~~~e¥el-e~-eeft~ei-ey-efte 

ae~apemeft~-ef-~fte--e~~l~eee~eft--fe~--e--~re~esea--eke~~e--~ft 

eeeeraaftee-w*eh-eeee~eft-89-83~~ 

( 3) The board shall adopt rules providing for and 

governing temporary emergency appropriations, v7ithout prior 

application for a permit, necessary to protect lives or 

property." 
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Section 3. Section 89-372, R.C,M. 1947, is amended to 

read as follows: 

"89- 872. Declarations of existing richts. (1) The 

department shall obtain from the district court 11\eke an 

order pursuant to section 89-873 requiring each person 

claiming an existing right within a specified area or from a 

specified source to file a declaration of existing right 

within one (1) year after the effectiv~ date of the order. 

The department shall publish notice of the order once a week 

for four (4) consecutive weeks prior to its effective date 

in a newspaper of general circulation in the affected area. 

Before the last date of publication, the department shall 

also serve a copy of the order by certified mail upon each 

appropriator or his successor in interest within the 

specified area or from the specified source who has 

requested mailed notice of the order or of whom the 

department can readily obtain knowledge, and to each person 

owning or being possessed of lands bordering on the stream 

or source as ascertained from the land ownership records of 

the appropriate county. The department shall file in its 

records proof of service of the notice by affidavit of the 

publisher in the case of notice by publication, and by its 

ow.1 affidavit in the case of service by mail. · 

(a) The department of fish and game may represent tne 

public for purposes of establishing any prior and existin9 

-6- .se '! qs-
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public recreational use in existing right determinations 

under this act, provided that the foregoing s.1c..ll not be 

construed in any manner as a legislative detcr;oination of 

whether or not a recreational use sought to be established 

prior to July l, 1J73, is or was a beneficial use. 

(2) A declaration shall be made under oath by each 

[Jerson claiming an existing right to use water uithin th2 

specified area or from the specified source on a form 

provided by the department. The department shall make the 

forms available through its offices and the offices of the 

county clerks and recorders. The information required by the 

department may include, but is not limited to, the date of 

appropriation, the date t~e 

beneficial use, the amount 

1vater was first applied to a 

of water appropriated, the 

purpose of the appropriation, the place and means of 

diversion, the place of use, the time during which the water 

is diverted and used each year, and a true copy or the 

docket number of any judicial decree, notice, or other claim 

or evidence upon which the existing right was initiated or 

is based. 

(3) Declarations shall be sent to the department by 

certified mail, with a return receipt requested. The return 

receipt is conclusive evidence 

department, of the declaration." 

of receipt, by the 

Section 4. Section 89-873, R.C.M. 1947, is amended to 
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read as follows: 

"89-873. Filing of 9etition. (1) ~~e-6e~e~~meft~-~~e~~7 

w~~~~ft-e-~e~~efte~~e-~~me-ar~e~-~e~~e~~ft~-ei~-ae~a--eeeeeee~y 

~ftde~--aee~~eft--~--i~9-6~i+-e~-~~~a-ee~7-~~~e-e-~e~~~~ee-re~ 

ae~e~~fta~~eft-e~-e~~s~~ft~--~i~~~a--~ft--~fte--~e~~ee--e~--e~ee 

apee~~~ea--~ft--~fte--e~ee~-maae-~ftde~-~ee~~eft-~-t69-e~~+~-~he 

ae~ar~Meft~-eha~~-~i~e-~he-~e~i~~eft-~ft-~fte-e~e~~ie~-ee~~~--e£ 

~~e--~~6~e~ai--d~~~~ie~--~e--wftieft--~~e--se~~ee--e~--e~ee-i8 

~eea~edT Proceedings for the determination of existing 

rights shall be commenced by the department in the district 

court of the judicial district in which the source or area 

is located. The department shall request by petition, and 

the district court shall issue an order requiring eacn 

person claiming an existing right within a specified area or 

from a specified source to file a declaration as provided in 

section 89-872. 

(2) If the source or area is in two (2) or more 

judicial districts, the department shall notify the district 

court of each of the judicial districts of its intent to 

file the petition. Within thirty (30) days of receipt of the 

notice, the judges of those district courts shall agree on 

which district ~~a~e shall bee~ receive the petition and 

shall notify the department of their decision. If the 

district judges fail to agree or to notify the department, 

the department shall file the petition in the district court 
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of the judicial district in which it determines that the 

greatest number of ~e~~eft~--ftamee--~ft--~fte--~e~~~~eft--~e~~ae 

existing rights are likely to be located." 

Section 5. Section 89-874, R.C.M, 1947, is amended to 

read as follows: 

ft89-874. Contents of petition. (1) Within a reasonable 

time after gathering all data necessary under section 

89-871, ~fte--~e~~~~eft the department shall ~~a~e file with 

tl1e district court the names of all persons who have filed 

declarations under section e-t89-B72t-e~-~ft~e-ee~ and of all 

other persons who appear from the data gat~ered by the 

department to have existing rights to the use of waters 

within the specified area or from the specified source. 

(2) The department s;<all also file 1·lith the ~e~H~~eft 

district court all data gathered under section ~-tB9-87lt-er 

~f\~e-ee~. 

( 3) If the district court determines that addi tiona! 

data is necessary prior to issuing the preliminary decree in 

order to determine the extent of an existing right, it may 

direct the ciepartment or the person claiming the right to 

obtain the necessary data.• 

Section 6, Section 89-875, R,C.l1. 1>'47, is amended to 

read as follows: 

ft89-875. Preliminary decree. (1) Within a reasonable 

time after the £~i~ft~--e£-a-~e~+~ieft-£er-ae~e~~ifta~ieft-e~ 
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e~~e~~ft~-~~~k~e department files with the district court the 

material required by section 89-874, the· court s;1all issue a 

preliminary decree. The preliminary decree shall be based on 

the data submitted wied-~he-~e~~~~eft by the department and 

on any additional data obtained by the court. 

(2) The preliminary decree shall contain the 

information, and make the determinations, findings, and 

conclusions, required for the final decree under section ~~ 

t89-B77t-e~-~h~e-ae~. 

(3) The district court shall send a copy of the 

preliminary decree by certified mail with return receipt 

requested to the department and to each person named in the 

~ee~e~eft--£iiee material submitted under section ~-te9-e~~t 

~ e~-~h~e-dee or named in the preliminary decree. The 

return receipt shall be appended to the preliminary decree, 

The costs of mailing the copies shall be paid by the 

department. 

(4) A person named in the ~e~i~~eft material or in the 

preliminary decree may inspect the data upon which the 

decree is basec at any time, and he may purchase copies of 

any of the data." 

Section 7. Section 89-876, R.C.M. 1947, is amended to 

read as follows: 

"89-876. Hearing on preliminary decree. (1) The 

department or a person named in the ~e~~e~eft material filed 

-10- ..S./3 ..3<fo 
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under section 9-i69-8~~+ 89-874 e£-e~~~-aee or nameu in the 

prelimiaary decree, or any other person for good cause 

shown, who objects to tne preliminary decree is entitled to 

a hearing thereon before the distric~ court. 

(2) A request for a ilearing snall :Oe filed witn ti:w 

district court, and a copy served on the department by 

certified mail, within ninety (90) days cfter receipt of the 

preliminary decree. The district court shall, for good cause 

shown, reasonably extend this time limit if application for 

the extension is made within ninety (90) days after receipt 

of the preliminary decree. A person requesting a hearing on 

his objections to the preliminary decree shall also serve, 

by certified mail with return receipt requested, a copy of 

his request on any person whose rights or priorities will be 

affected if the objections are sustained in the hearing. The 

rights and priorities of a person who is not served shall 

not be affected by the result of the hearing. 

(3) The request for a hearing shall contain a precise' 

statement of the findings and conclusions, in the 

preliminary decree, witi1 ,.;hich tr.e person requesting the 

hearing disagrees. The request s;>all specify the paragraphs 

and pages containing the findings and conclusions to which 

objection is made. The request shall state t;le specific 

grounds and evidence on "hich the objections are based. The 

request shall also state the names of all oti1er persons on 
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whom it is served. 

(4) If more than one person requests a hearing on 

objections to the preliminary decree, the court may ir; its 

discretion hold a single hearing. Each hearing shall be 

conducted as are other civil actions, but the parties to the 

hearing may by agreement and with the court's permission 

waive any of t:1e procedural or evidentiary rules, or may 

submit only written evidence. Only evidence which is 

referred to in a request may be introduced in a hearing. 

(5) In each hearing, the department shall be a ;oarty 

and is entitled to be hearci on objections made by any 

person. The department shall be granted adequate time, prior 

to a ,1earing, to gather evidence pertinent to any objection· 

to be heard in the hearing." 

Section 8. Section 89-880, R.C.M. 1947, is amended to 

read as follows: 

"89-880. Right to appropriate application for 

permit. (1) After ~he--e££ee~~¥e-a~~e-e~-eft~s-ae~ July 1, 

1973, a person may not appropriate water except as provided 

in this act. A person r~ay only appropriate water for a 

beneficial use. A right to appropriate water may not be 

acquired by any other method, including by adverse use, 

adverse possession, prescription or estoppel; the method 

prescribed by this act is exclusive. 

(2) Except as othenrise provided in subsection *4+ J1l 

-12-
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of this section, a person may not appropriate water or 

commence construction of diversion, impoundment, withdrawal, 

or distribution works L1erefore except by applying for and 

receiving a permit from the department. The application 

shall be made on a form prescribej 0y the department. The 

department shall make the forms available through its 

offices and the offices of the county clerks and recorders. 

The department shall return a defective application for 

correction or completion together with the reasons for 

returning it. An application does not lose priority of 

filing because of defects, if the application is corrected, 

completed and refiled with the department witnin thirty (30) 

days after its return to the applicant, or within a further 

time as the department may allow. 

(3) The department may cease action upon an 

application for a permit and return it to the applicant when 

it finds that the application is not in good faith or does 

not show a bona fide intent to appropriate water for a 

iJeneficial use. An application returned for any of these 

reasons shall be accompanied by a statement of the reasons 

for which it was returned, and there shall be no right to a 

priority date based upon the filing of the application. 

Returning an application pursuant to this subsection shall 

be deemed a final decision of the department. 

Ht--ill A permit issued prior to a final 
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determination of existing rights is provisional and is 

subject to that final determination. The amount of the 

appropriation granted in a provisional permit shall be 

reduced or modified where necessary to protect and guarantee 

existing rights determined in the final decree. A person may 

not obtain any vested right, to an appropriation obtained 

under a provisional permit, by virtue of construction of 

diversion works, purchase of equipment to apply water, 

planting of crops, or other action, where the permit would 

have been denied or modified if the final decree had been 

available to the depart.ment. 

~4t--lll Outside the boundaries of a controlled 

groundwater area, a permit is not required before 

appropriating groundwater by means of a well with a maximum 

yield of less than one hundred (100) gallons a minute. 

Within sixty (60) days of completion of the well, the 

appropriator shall file notice of completion on a form 

provided by the de;:>artment at its offices and at the offices 

of the county clerks and recorders. Upon receipt of the 

notice, the department shall automatically issue a 

certificate of water right. The original of the certificate 

shall be sent to the county clerk and recorder, in the 

county wnerc the j,)Oint of diversion or place of use is 

located, 

of the 

for recordation. The department shall keep a copy 

certificate in its office in Helena. After 

-14- .S839S 



1 

2 

3 

4 

5 

G 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1341 

recordation, ti1e clerk and recorder s;1all send the 

certificate to the appropriator. The date of filing of t~e 

notice of completion is the date of priority of the right. 

*6t--~ Pe~eefte--~e~~~~ed-~e-f~ie-weii-ie~e-afta-e~be~ 

~ftfe~me~~eft-~ee~-~be-iawe-~eve~ft~ft~-~he-eeftee~va~~eft-e£-e~i 

afte-~ae-afte-wbe-ae-ee-~ft-eem~i~eftee-w~~h-~~eee--iawe7--eha~i 

~e--eefte~ee~ee--~e--heve--eem~i~ea--w~~h--aii--e£-~he-£~i~ft~ 

~e~~~~emeft~e-e£-~h~e-ae~-~e-~he-e~~eft~-~~-ap~i~ee--~e--weiie 

eHbjee~--~e--~beee--iawe~-~he-da~e-e£-a~~~e~~~a~~eft-eftaii-be 

~he-aa~e-~he~-w~~~~eft-fte~~ee-e£-~ft~eft~~eft-~e-er~ii-~e--~~veft 

~e--~he--bee~e--e£--e~i--aftd--~ae-eefteerve~~eft~ A person who 

desires to convert a nonproductive oil or gas well to a 

water well may do so illll11ediately, but shall file a notice of 

completion or apply for a permit, depending on the maximum 

yield of the well, as otherwise provided in this act. The 

date of appropriation shall be the date of filing the notice 

of completion or the application for a permit. 

*6t--l2l A person may also appropriate water, without 

applying for or prior to receiving a permit, under rules 

adopted by the board under section 89-869 of this act." 

Section 9. Section 89-881, R.C.M. 1~47, is amended to 

read as follows: 

"89-881. Notice of application. (1) Upon receipt of a 

proper application for a 

prepare a notice containing 

permit, t1>e 

the facts 
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application and shall publish the notice in a newspaper of 

general circulation in the area of the source once a week 

for three (3) consecutive weeks. Before the last date of 

publication, the department shall also serve the notice by 

certified mail upon an appropriator of \•later or applicant 

for or hol,ler of a permit ~o:ho, according to the records of 

the department, may be affected by the pro;:>osccu 

appropriation. A notice shall also be served upon any pu~lic 

agency that has reserved waters i~ the source under section 

~6--i89-890t. The department may, in its discretion, also 

serve notice upon any state agency or other person the 

Jepartment feels may i.:>e interested in or affectec: l::.y the 

proposed appropriation. The department shall file in its 

records proof of service by affidavit of the publisher in 

the case of notice by publication, and by its own affidavit 

in the case of service by mail. 

(2) The notice shall state t:1at by a date set 0y tLe 

department (not less than ti,irty (30) Jays nor more t:>an 

sixty (60) days after the last date of publication) persons 

may file with the department written objections to the 

application. 

(3) The requirements of subsections (1) and (2) of 

this section do not apply if the department finds, on the 

basis of informat·ion reasonably available to it, that the 

appropriation as proposed in the application will not 

-16-
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adversely affect the rights of other persons.• 

Section 10. Section 89-884, R.C.M. 1947, is amended to 

read as follows: 

"89-884. Action on application. (l) The departLlent 

shall grant, deny, or condition an application for a per~it 

in whole or in part within one hundred twenty (120) days 

after the last date of publication of the notice of 

application if no hearing is held, and within one hundred 

eighty (180) days if a hearing is held; however, in either 

case the time may be extended upon agreement of the 

applicant, or, in extraordinary cases, not more than thirty 

(30) days upon order of the department. If the department 

orders the time extended it shall serve a notice of the 

extension and the reasons therefor by certified mail upon 

the applicant and each person who has filed an objection as 

provided by section 89-882. 

(2) However, an application may not be approved in a 

modified form or upon terms, conditions, or limitations 

specified by the department, nor denied, unless the 

applicant is first granted an opportunity to be heard. If 

no objection is filed against the application, but the 

department is of the opinion that tile application should be 

approved in a modified form or upon terms, conaitions or 

limitations specified by it, or that the application should 

be denied, the department shall prepare a statement of its 
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opinion and the reasons therefor. The department shall serve 

a statement of its opinion by certified mail upon t:1e 

applicant, together with a notice that the applicant may 

obtain a hearing by filing a request therefor within thirty 

(30) days after the notice is mailed. The notice shall 

further state that the application will be modified in a 

specified manner, or denied, unless a hearing is requested." 

Section 11. Section 89-890, R.C.M. 1947, is amended to 

read as follows: 

"89-890. Reservation of waters. (1) The state or any 

political subdivision or agency thereof, or the United 

States or any agency thereof, may apply to the board to 

reserve waters for existing or future beneficial uses, or to 

maintain a minimum flow, level, or quality of water 

throughout the year or at such periods or for such length of 

time as the board designates. 

(2) Upon receiving an application, the department 

shall proceed in accordance with sections %~--~ft~~~~h--%9 

i89-881 through 89-383t. After the hearing provided in 

section 'l:,9-i89-883f, the board shall decide whether to 

reserve the water for the applicant. The department 1 s '"'' osts 

of giving notice, holding the hearing, conducting 

investigations, and making records, incurred ~n acting upon 

the ap?lication to reserve water, except the cost of 

salaries of the department's personnel, shall be paid by the 

-lB- s i3 3 9s-" 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1341 

applicant. 

(3) The board may not adopt an order reserving water 

unless the applicant establishes to the satisfaction of the 

board: 

(a) the purpose of the reservation; 

(b) the need for the reservation; 

(c) the amount of water necessary for the purpose of 

the reservation; 

(d) that the reservation is in the public interest. If 

the purpose of the reservation requires construction of a 

storage or diversion facility, the applicant shall establish 

to the satisfaction of the board that there will be progress 

toward completion of the facility and accomplishment of the 

purpose with reasonable diligence in accordance with an 

established plan. 

(4) After the adoption of an order reserving waters, 

the department may reject an application and refuse a permit 

for the appropriation of reserved waters, or may, with the 

approval of the board, issue the permit subject to such 

terms and conditions it considers necessary for the 

protection of the objectives of the reservation. 

(5) A reservation under this section shall date from 

the date the order reserving the water is adopted by the 

·board, and shall not adversely affect any rights in 

existence at that time w~eft-e~e-e~ee~--~ese~¥~ft~--weeere--~e 
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~e-et:ier-t!e<'!. 

(6) The board shall, periodically but not less than 

every ten (10) years, review existing reservations to ensure 

that the objectives of the reservation are being met. Nhere 

the objectives of the reservation are not being met, t'1c, 

board may extend, revoke or modi f·., th>' reservatio:t." 

Section 12. Section d9-8~'u, R. C.M. 1S4 7, is amen Gee. to 

read as follows: 

"69-896. Supervision of water distribution. (1) Ae-e£ 

t!fle-e££eeef¥e-aat!e-e£-t!tl~e--eet!;--io!ote The ciistrict courts 

shall supervise 

appropriators. 

supervision of 

subsequent to 

This 

all 

the 

the distrii:lution of water among all 

supervisory auth8rity incluaes tl1~ 

water commissioners appointed prior ££ 

effective date of this act. The 

supervision shall be governed by the principle that first in 

tLne is first in right. 

(2) :lhen a water distribution controversy arises upon 

a source of water in w;-,ich existing rights have not bee,, 

<ietermined according to sections 6--eflre~~~--i5--t8S -8 70 

through 89-d79t-e~-~~*s-eee, any party to the controversy 

may petition the district court for relief. t!He The 

department me~y7 sha.ll be served with process in any 

proceeding under this subsection and shall, within a 

reasonable time thereafter, notify the court whether it 

intends i;1 its discretion, within a reasona;:le tir.1e, to 

-20-
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begin proceedings to determine existing rig;<ts in tlle 

source, in accordance with thL; act. The department may, if 

it declines to commence proceedings to determine existing 

rights in the source, intervene as a party in the 

proceeding. The district court from which relief is sought 

may grant such injunctive or other relief which is necessary 

and appropriate to preserve property rights or the status 

guo pending the department's decision whether to determine 

existing rights in the source, or the department's decision 

to intervene as a party, as the case may be. If the 

department does not proceed to obtain a determination of 

existing rights, the district court shall settle only the 

controversy i•etween the parties. 

(3) A controversy between appropriators from a source 

which has been the subject of a general determination of 

existing rights under sections 6-oeh~el:!gft-±£-t89-B70 through 

89-37St-e£-~~e-aeoe shall be settled by the district court 

which issued the final decree. The order of the district 

court settling the controversy may not alter the existing 

rights and priorities established in the final decree. In 

cases involving permits issued ty the department, the court 

may not amend the respective rights established in the 

permits or alter any terms of the permits unless the permits 

are inconsistent or interfere with rights and priorities 

established in the final decree. The order settling the 
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controversy shall be appended to the final decree, and a 

copy shall be filed with tl<e department. The department 

shall be served with process in any proceeding under this 

subsection, and the department may, in its discretion, 

intervene in the proceeding. 

t4t--~he-aepa~~eftoe-eha±±-~e-ftamee-ae-a--par~y--~ft--afty 

p~eeeea~ft~--~ae~--oeh~e--eeeoe~eft--afta--ena±±--he-ee~yea-w~~ft 

p~eeeee ... " 

Section 13. There is a new R.C.M. section numbered 

89-879.1 that reads as follows: 

89-879.1. Enforcement. (1) A person may not waste 

water, prevent water from moving to another person having a 

prior right to use the same, or otherwise use water 

unlawfully. 

{2) If the department ascertains by a means reasonably 

considered sufficient by it that a person is violating 

subsection (1) of this section or is otherwise violating any 

provision of this act or a rule made pursuant thereto, it 

may cause written notice to be served on the allege~ 

violator. The notice shall specify the provision of this 

act or rule alleged to be violated, and the facts alleged to 

constitute a violation, and it may order the violator to 

take necessary corrective action within a reasonable perio8 

of time stated in the order. The order becor:,es final 

unless, no later than tnirty (30) days after the d"te the 

-22- Sl3-.39s-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1341 

notice is received, the person named requests in writing a 

hearing before the department. Not more than fifteen (15) 

days after receipt of the request, the department shall hold 

a hearing. 

(3) If, after a hearing held under subsection (1) of 

this section, the department finds that a violation has 

occurred, it shall either affirm or modify the order 

previously issued, or issue an appropriate order for the 

prevention or abatement of the violation involved or for the 

taking of other corrective action it considers appropriate. 

If, after hearing on an order contained in a notice, the 

department finds that no violation is occurring, it shall 

rescind the order. An order issued as part of a notice or 

after hearing may prescribe the date by which the violation 

shall cease and may prescribe time limits for particular 

action in preventing, abating, or controlling the violation. 

(4) The department may direct its own attorney, or 

request the attorney general or the county attorney to 

enforce orders issued pursuant to this section by 

appropriate judicial proceedings. 

(5) This act does not prevent the department from 

making efforts to obtain voluntary compliance through 

warning, conference, or any other appropriate means. 

Section 14. Section 89-8-100, R.C.M. 1947, is amended 

to read as follows: 
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"89-8-100. Hearings before board -- Administrative 

Procedure Act. (1) A person who is aggrieved by a final 

decision of the department under this act is entitled to a 

hearing before the board. A person desiring a hearing 

before the board pursuant to this section shall notify the 

department in writing within ten (10) days of the final 

decision. 

(2) The Montana Adninistrative Procedure Act (Title 

82, chapter 42, R.C.M. 1947) governs administrative 

proceedings conducted under this act, except that the common 

law and statutory rules of evidence shall apply only upon 

stipulation of all parties to a proceeding." 

Section 15. Section 89-8-101, R.C.M. 1947, is amended 

to read as follows: 

"89-8-101. Penalties. A person who violates or refuses 

or neglects to comply with sections ~6-i~tT-~8-i~tT--~ft~--~9 

t~t--~89-880 (1), 89-892 (1), aftd 89-893 (3), and 89-897.1 t 

e~-~h~e-ee~, or of any order of the department, or of any 

rule of the board, is guilty of a misdemeanor." 

Section 16. There is a new R.C.M. section n~bered 

89-8-102.1 that reads a~ follows: 

•89-8-102.1. Saving clause. Nothing in this act abates 

or otherwise adversely affects the validity of any filing, 

notice, or judicial proceeding commenced under the law as it 

existed before July 1, 1973. 
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1 Section 17. This act aoplies to applications currently 

2 pending with the department, as well as applications filed 

3 with the department after the effective date of this act. 

4 Section 18. This act is effective upon its passage and 

5 approval. 

-End-

-25- SB ,1 ?"'~ ...... 



44th Legislature LC 1341 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Approved by Co~ittee 
on Agrivulture Livestock 
& Irrigation 

,---)~~~-t:' J BILL NO. J:l1{_ 
L'!TRODUCED BY -~...!:::..:::..::..:..;_ _________________ _ 

~. ~ )'l.dA...v..t fa.m.vvas 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE MONTANA 

WATER USE ACT BY PROVIDING ADDITIONAL DEFINITIONS; DELETING 

THE PROVISIOc'! THAT A USE OF WATER FOR SLURRY TO EXPORT COAL 

IS NOT A BENEFICIAL USE; DELETING THE POWER OF THE BOARD OF 

NATURAL RESOURCES AND CONSERVATION TO ADOPT ~ULES GOVERNING 

INTERIM APPROVAL OF A CHANGE OF AN APPROPRIATION RIGHT; 

PROVIDING TP~T THE DEPARTMENT SHALL CEASE ACTION ON 

APPLICATIONS NOT IN GOOD FAITH OR NOT SHOWING A BONA FIDE 

IilTENT TO APPROPRIP..TE i\1ATER FOR A BENEFICIAL USE; REQUIRIHG . 
THE DISTRICT COURT RATHER THAN THE DEPARTMENT TO ISSUE THE 

ORDER REQUIRING CLAIMANTS OF EXISTING RIGHTS TO FILE 

DECLARA'l'IO:~S; CLARIFYING THE PRIORITY DATE FOR CONVERTED OIL 

OR GAS WELLS; ALLOIHNG SUSPENSION OF PUBLICATION OF NOTICE 

OF CERTAIN PERMIT APPLICATIONS; PROVIDING FOR EXTENSION OF 

TI:·IE TO ACT ON AN APPLICATION; CLARIFYING THE PRIORITY DATE 

FOR RESERVATIONS OF \~ATER;CLARIFYING THE PROCEDURE TO BE 

FOLLOWED IN THE COURTS' SUPERVISION OF WATER DISTRIBUTION; 

PROVIDING A NEW SECTION FOR ADMiniSTRATIVE ENFORCEMENT OF 

THE ACT; REQUIRillG NOTIFICATION PRIOR TO HEARI:.GS BEFORE THE 

BOARD; SPECIFYING THE APPLICABILITY OF THE RULES OF EVIDENCE 

n; ADHINISTRATIVE HEARINGS; PROVIDING A SAVING CLAUSE; 

A~!ENDING SECTIONS 8 9-8 67, 89-869, 89-872 THROUGH 89-876, 

S E C 0 N D READING 
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89-880, 89-881, 8S-884, 89-89 G, 89-896, 89-8-100, AilD 

89-8-101, R.C.M. 1947; AND PROVIDillG FOR AN IMMEDIATE 

EFFECTIVE DATE." 

Bh IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 89-867, R.C.M. 1947, is amended to 

read as follows: 

"89-867. Definitions. Unless the context requires 

otherwise, in this ae~ chapter: 

(1) "Water" means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including geothermal water • 

(2) "Beneficial. use" means a use of water for the 

benefit of the appropriator, other persons, or the public, 

including, but not limited to, agricultural (including stock 

water), domestic, fish and wildlife, industrial, irrigation, 

mining, municipal power, and recreational uses~-~~e~aea7 

hewe¥e~7-~ha~-a-~~e-e£-wa~e~-~e~-si~~rr-~e-eK~e~~-eeai--~~em 

Meft~afta--~s--fte~--a--befte~~e~ai--~se~-s~~rrr-~s-a-miK~~re-e£ 

wa~e~-afta-~ft&e~~~e-Ma~~e~. 

(3) "Appropriate" means to divert, impound, or 

withdraw (including by stock for stock water} a quantity of 

water, or in the case of a public agency to reserve water in 

accordance with section 89-890. 

(4) "Existing right" means a right to the use of water 

-2- SI339S~ 
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which would be protected under the law as it existed prior 

to ~he-e££ee~tve-as~e-e£-eh*e-ee~ July 1, 1973. 

(5) "Groundwater• means any water beneath the land 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

surface water. 

(6) "Well" means any artificial opening or excavation 

in the ground, however made, by which groundwater is sought 

or through which it flows .under natural pressures or is 

artificially withdrawn. 

(7) "Permit" means the permit to appropriate issued by 

the department under sections 89-880 through 89-887. 

(8) •certificate" means the certificate of water right 

issued by the department under sections 89-879, 89-880 

~~r-l21, and 89-388. 

(9) "Declaration• means the declaration of an existing 

right filed with the department under section 89-872. 

(10) "Waste" means the unreasonable loss of water 

through the design or negligent operation of an 

appropriation or water distribution facility, or the 

application of water to anything but a beneficial use. 

(ll) "Political subdivision means any county, 

incorporated city or town, public corporation or district 

created pursuant to state law, or other public body of the 

state empowered to appropriate water, but not a private 
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corporation, association, or group. 

~iit-(12) "Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, and the United States or any agency thereof. 

~i~t-(13) "Department" means the department of natural 

resources and conservation provided for in Title 82A, 

chapter 15. 

~i~t-~9t~ee~e~•-me~e-~he-at~ee~e~-e£-fte~~~ei-~eee~~ee~ 

aft8--eefteerve~teftT--e--~eet~teft--p~~aed--£e~--*"---eee~*e" 

S~A-ii>i&T 

( 14) "3oard" means the .board of natural resources anc: 

conservation provided for in section 82A-l509. 

(15) "Act" means the Montana Water Use Act and any 

subsequent amendments cr additions thereto.• 

Section 2. Section 89-869, R.C.!1. 1~47, is amendec' to 

read as follows: 

"89-869. Powers and duties of board. (1) The board may 

prescribe fees or service charges for any public service 

rendered by the department under this act or under Title 3~, 

chapter 29, including fees for the filing of applications or 

for the issuance of permits and certificates. There snall be 

no fees for the filing of declarations or for the issuance 

of certificates of existing rights. 

(2) The board may adopt rules necessary to implement 

and carry out the purposes and provisions of this act. These 
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rules may include, but are not limited to, rules to: 

(a) govern the issuance and terms of interim permits 

authorizing an applicant for a regular permit under this act 

to begin appropriating water immediately, pending final 

approval or denial by the department of the application for 

a regular nermit; 

(b) require the owner or operator of appropriation 

facilities to install and maintain suitable controlling and 

measuring devices; 

(c) require the owner or operator of appropriation 

facilities to report to the department the readings of 

measuring devices at reasonable intervals/ and to file 

reports on appropriations; and 

[d) regulate the construction, use and sealing of 

wells to prevent the waste, contamination or pollution of 

groundwater7~ ftft~ 

*et--~e¥e~ft-~he-*~~~eftee-eft~-~erm~-e~-*"~e~*m-a~p~eve~; 

e~~hor~~*"~-eft--ap~~e~~*e~er--~e--eheft~e--"*e--e~p~e~r*e~*e" 

r*g"~--~mmee*e~eiy--~e"e*"~--~*"ei-e~pre¥ei-er-~e"*e~-by-~he 

aeper~meft~-e~-~he--e~~~*ee~*eft--£er--e--~repeeea--efteft~e--*" 

eeeerdeftee-w*~h-eee~*eft-85-89~7 

(3) The board shall adopt rules pD)Viding for and 

governing temporary emergency appropriations, without prior 

application for a permit, necessary to protect lives or 

property. K 
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Section 3. Section 89-872, R.C.M. 1947, is amended to 

read as follows: 

n89-872. Declarations of existing rishts. (1) The 

department shall obtain from the district court meke an 

order pursuant to section 89-873 requiring each person 

claiming an existing right within a specified area or from a 

specified source to file a declaration of existing right 

within one (1) year after the effective date of the order. 

The department shall publish notice of the order once a week 

for four (4) consecutive weeks prior to its effective date 

in a newspaper of general circulation in the affected area. 

Before the last date of publication, the department shall 

also serve a copy o; the order by certified mail upon each 

appropriator or his successor in interest within the 

specified area or from the specified source who has 

requested mailed notice of the orQer or of whom the 

department can readily obtain knowledge, and to each person 

owning or being possessed of lands bordering on the stream 

or source as ascertained from the land ownership records of 

the appropriate county. The department shall file in its 

records proof of service of the notice by affidavit of the 

publisher in the case of notice by publication, and by its 

own affi~avit in the case of service by mail. -

(a) The department of fish and game may represent tne 

public for purposes of establishing any prior and existing 

-G-
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public recreational use in existing right determinations 

under this act, provided that the foregoing s~all not be 

construed in any manner as a legislative determination of 

whether or not a recreational use sought to be established 

prior to July 1, 1973, is or was a beneficial use. 

(2) A declaration shall be made under oath by each 

person claiming an existing right to use water within the 

specified area or from the specified source on a form 

provided by the department. Th~ department shall make the 

forms available through its offices and the offices of the 

county clerks and recorders. The information required by the 

department may include, but is not limited to, the date of 

appropriation, the date the water was first applied to a 

beneficial use, the amount of water appropriated, the 

purpose of the appropriation, the place and means of 

diversion, the place of use, the time during which the water 

is diverted and used each year, and a true copy or the 

docket number of any judicial decree, notice, or other claim 

or evidence upon which the existing right was initiated or 

is based. 

(3) Declarations shall be sent to the department by 

certified mail, with a return receipt requested. The return 

receipt is conclusive evidence 

department, of the declaration." 

of recei?t, by the 

Section 4. Section 89-873, R.C.M. 1947, is amended to 
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read as follows: 

M89-873. Filing of petition. (l) ~~e-aepftr~me~~-eha~~T 

wi~hift-ft-reeeeftae~e-~ime-a~~er-~e~herift~-aii-aeee--fteeessery 

~ftaer--~eeeieft--~--iS9-e~~t-e~-ehi~-ee~7-~i~e-e-pe~i~ieft-rer 

ee~erMifta~ieft-e£-eKieeift~--ri~h~e--ift--~he--ee~ree--er--erea 

epeei~iea--ift--ehe--ereer-meae-~aer-see~ieft-~-iS9-e~~t~-~he 

aepar~mefte-eha~~-~i~e-~he-peei~ieft-ift-e~e-aieerie~-ee~re--e£ 

~he--;~eieiai--aieeriee--ift--whieh--efte--~e~ree--er--eree-ie 

ieeeeee~ Proceedings for the determination of existing 

rights ~hall be commenced by the department in the district 

court of the judicial district in which the source or area 

is located. The department shall request by petition, and 

the district court shall issue an order requiring each 

person claiming an existing right within a specified area or 

from a specified source ~o file a declaration as provided in 

section 89-872. 

(2) If the source or area is in blo (2) or more 

judicial districts, the department shall notify b1e district 

court of each of the judicial districts of its intent to 

file the petition. Within thirty (30) days of receipt of the 

notice, the judges of those district courts shall agree on 

which district ;~a~e shall hear receive the petition and 

shall notify the department of their decision. If the 

district judges fail to agree or to notify the department, 

the department shall file the petition in the district court 

-B-
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of the judicial district in which it determines that the 

greatest number of ~erse~s--~dMea--~~--e~e--~e~~e~eft--resiae 

existing rights are likely to be located.w 

Section 5. Section 89-874, R.C.M. 1947, is amended to 

read as follows: 

"89-874. Contents of petition. (1) Within a reasonable 

time· after gathering , all data necessary 1.mder section 

39-871, ~l!e--~ee~e~eft the department shall e~ftee file with 

B1e district court the names of all persons who have filed 

declarations under section e-tB9-872t-eor-el!~e-ae~ and of all 

other persons who appear from the data gataered by the 

department to have existing rights to the use of waters 

within the specified area or from the specified source. 

(2) The department shall also file with the ~e~~e~eft 

district court all data gathered under section ~--f89-87lt-eor 

~!oi~e-ae~. 

(3) If the district court determines that additional 

data is necessary prior to issuing the preliminary decree in 

order to determine the extent of an existing right, it may 

direct the tiepartment or the person claiming the right to 

obtain the necessary data." 

Section 6. Section 89-875, R.C.!~. 1H7, is amended to 

read as follows: 

"89-875. Preliminary decree. (1} l'i'ithin a reasonable 

time after the £~~iH~--eor-e-~ee±~±eH-~er-ae~e~ifte~~eH-e~ 
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eM~ee~H~-r~~h~e department files with the district court the 

material required by section 89-874, the court shall issue a 

preliminary decree. The preliminary decree shall be based on 

~~e data submitted wi~H-~I!e-~ee~~~eft by the department and 

on any additional data obtained by the court. 

(2) The preliminary decree shall. contain the 

information, and make the determinations, findings, and 

conclusions, required for the final decree under section ~~ 

-f89-B77t-e£-~ie-ee~. 

(3) The district court shall send a copy of the 

preliminary decree by certified mail with return recei~t 

requested to the department and to each person named in the 

pe~~~~eH--£~~ea material submitted under section 9--f89-8~3t 

~ eor-~hie-fte~ or named in the preliminary decree. The 

return receipt shal.l be appended to the preliminary decree. 

The costs of mailing the copies shall be paid by the 

department. 

(4) A person named in the ~e~i~ieH material or in the 

preliminary decree may inspect the data upon which the 

decree is based at any time, and he may purchase copies of 

any of the data." 

Section 7. Section 89-876, R.C.M. 1947, is amended to 

read as follows: 

"89-876. Hearing on preliminary decree. (1) The 

department o~ a person named in the ~ee~~~eft material filed 

-10- Sl3 3~~-
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under section 9-~e9-e~3t 89-874 e~-~h~e-ee~ or named in the 

preliminary decree, or any other person for good cause 

shown, who objects to the preliminary decree is entitled to 

a hearing thereon before the district court. 

(2) A request for a hearing shall be filed with the 

district court, and a copy served on the department by 

certified mail, within ninety (90) days after receipt of the 

preliminary decree. The district court shall, for good cause 

shown, reasonably extend this time limit if application for 

the extension is made within ninety (90) days after receipt 

of the preliminary decree. A person requesting a hearing on 

his objections to the preliminary decree shall also serve, 

by certified mail with return receipt requested, a copy of 

his request on any person whose rights or priorities will be 

affected if the objections are sustained in the hearing. The 

rights and priorities of a person who is not served shall 

'not be affected by the result of the hearing. 

(3) The request for a hearing shall contain a precise 

statement of the findings and conclusions, in ~•e 

preliminary decree, wit1< which tt.e person requesting the 

hearing disagrees. The request shall specify the paragraphs 

and pages containing the findings and conclusions to which 

objection is made, The request shall state the specific 

grounds and evidence on which the objections are based. The 

request shall also state the names of all other persons on 
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whom it is served. 

(4) If more than one person requests a hearing on 

objections to the preliminary decree, the court may in its 

discretion hold a single hearing. Each hearing shall be 

conducted as are other civil actions, but the parties to the 

hearing may by agreement and with the court's permission 

waive any of the procedural or evidentiary rules, or may 

submit only written evidence. Only evidence which is 

referred to in a request may be introduced in a hearing. 

( 5 )• In each hearing, the department shall be a party 

and is entitled to be heard on objections made by any 

person. The department shall be granted adequate time, prior 

to a hearing, to gather evidence pertinent to any objection 

to be heard in the hearing." 

Section 8. Section 89-880, R.C.M. 1947, is amended to 

read as follows: 

"89-BBO. Right to appropriate -- application for 

permit. (1) After ~he--e~fee~~Ye-~e~e-ef-~h~e-ee~ July 1, 

1973, a person may not appropriate water except as provided 

in• this act. A person may only appropriate water for a 

beneficial use. A right to appropriate water may not be 

acquired by any other method, including by adverse use, 

adverse possession, prescription or estoppel; the method 

prescribed by this act is exclusive. 

( 2) Except as othen1ise provided in subsection -f_.t ill 
-12-
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of this section, a person may not appropriate water or 

commence construction of diversion, impoundment, withdrawal, 

or distribution works therefore except by applying for and 

receiving a permit from the department. The application 

shall be made on a form prescribed by the department. The 

department shall make the forms available through its 

offi'ces and the offices of the county clerks and recorders. 

The department s~all return a defective application for 

correction or completion together with the reasons for 

returning it. An application does not lose priority of 

filing because of def~cts, if the application is corrected, 

completed and refiled with the department wi:hin thirty (30) 

days after its return to the applicant, or within a further 

time as the department may allow. 

(3) 'l'he department may cease action upon an 

application for a permit and return it to the applicant when 

it finds that the application is not in good faith or does 

not show a oona fide intent to appropriate water for a 

oeneficial use. An application returned for any of these 

reasons shall be accompanied by a statement of the reasons 

for which it was returned, and there shall be no right to a 

nriority date based upon the filing of the application. 

~eturning an application pursuant to this subsection shall 

oe deemed a final decision of the department. 

Ht--ill A permit issuec\ ::;rior to a final 
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determination of existing rights is provisional and is 

subject to that final determination. The amount of the 

appropriation granted in a provisional permit shall be 

reduced or modified where necessary to protect and guarantee 

existing rights determined in the final decree. A person may 

not obtain any vested right, to an appropriation obtained 

under a provisional permit, by virtue of construction of 

diversion works, purchase of equipment to apply water, 

planting of crops, or other action, where the permit would 

have been denied or modified if the final decree had been 

available to the department. 

~4t--~ Outside the boundaries of a controlled 

groundwater area, a permit is not required before 

appropriating groundwater by means of a well with a maximum 

yield of less than one hundred (100) gallons a minute. 

Within sixty (60) days of completion of the well, the 

appropriator shall file notice of completion on a form 

provided by the de~artment at its offices and at the offices 

of the county clerks and recorders. Upon receipt of the 

notice, the department shall automatically issue a 

certificate of water right. The original of the certificate 

shall be sent to the county clerk and recorder, in the 

county where the point of diversion or place of use is 

located, for recordation. The department shall keep a copy 

of the certificate in its office in Helena. After 

-14- SB 3/.':>-· 
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recordation, the clerk and recorder shall send the 

certificate to the appropriator. The date of filing of the 

notice of completion is the date of priority of the right. 

~5t--J!l Pe~~ens--~eqB~~es-~e-~~~e-weii-iegs-and-e~e~ 

~n~erma~~en-~ae~-~fte-iawe-ge¥e~n~ng-~fte-een~er¥e~~en-e~-e~~ 

ane-gae-and-wfte-de-se-~n-ee~i~aftee-w~~-~eee--±swe7--~ftaii 

~e--eenei~e~ed--~e--fta¥e--ee~~i~ee--w~~e--a±±--e~-~be-~~i~ng 

~eqB~~e~en~e-e~-~b~e-ae~-~e-~fte-eK~en~-i~-a~pi~ee--~e--weiis 

eBe;ee~--~e--~fteee--iawe~-~be-oa~e-e~-apprep~~a~~en-eba±±-be 

~ee-da~e-~fta~-wri~~en-ne~~ee-e~-~n~en~~en-~e-d~~ii-~e--g~Yen 

~e--~ae--beard--e~--e~±--and--gae-een~e~a~~en~ A person who 

desires to convert a nonproductive oil or gas well to a 

water well may do so immediately, but shall file a notice of 

completion or apply for a permit, depending on the maximum 

yield of the well, as otherwise provided in this act. The 

date of appropriation shall be the date of filing the notice 

of completion or the application for a permit. 

~6t--12l A person may also appropriate water, without 

applying for or prior to receiving a permit, un~er rules 

adopted by the board under section 89-869 of this act." 

Section 9. Section 89-881, R.C.M. 1947, is amended to 

read as follows: 

•a9-881. Notice of application. (1) Upon receipt of a 

proper application for a permit, the department shall 

prepare a notice containing the facts pertinent to the 
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application and shall publish the notice in a newspaper of 

general circulation in the area of the source once a wee!: 

for three (3) consecutive weeks. Before the last date of 

publication, the department shall also serve the notice by 

certified mail upon an appropriator of water or applicant 

for or holder of a permit who, according to the records of 

the department, may be affected by the proposeo 

appropriation. A notice shall also be served upon any public 

agency that has reserved waters in the source under section 

~6--t89~90t. The department may, in its discretior, also 

serve notice upon any state ,agency or other person the 

department feels may ue interested in or affected Ly the 

proposed appropriation. The department shall fiJe in its 

records proof of service by affidavit of the publisher in 

the case of notice by publication, and by its own affidavit 

in the case of service by mail. 

(2) The notice s!lall state that by a date set ".Jy the 

department (not less than thirty (30) days nor more t;,an 

sixty (60) cays af,ter the last date of puLlication) persons 

may file with the department written objections to the 

application. 

(3) The requirements of subsections (1) and (2) of 

this section do not apply if the department finds, on the 

basis of information reasonably available to it, that the 

appropriation as proposed in the application will not 

-16-
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adversely affect the rights of other persons.• 

Section 10. Section 89-884, R.C.M. 1947, is amended to 

read as follows: 

•89-884. Action on application. (1) The department 

shall grant, Jeny, or condition an application for a pP-rmit 

in whole or in part within one hundred twenty (120) days 

after the last date of gublication of the notice of 

application if no i1earing is held, and within one hundred 

eighty {180) days if a hearing is held; however, in either 

case the time may be extended upon agreement of the 

applicant, or, in extraordinary cases, not more than thirty 

(30) days upon order of the department. If the department 
' 

orders the time extended it shall serve a notice of the 

extension and the reasons therefor by certified mail upon 

the applicant and each person who has filed an objection as 

provided by section 89-882. 

(2) however, an application may not be approved in a 

modified form or upon terms, conditions, or limitations 

specified by the department, nor denied, unless the 

applicant is first granted an opportunity to be heard. If 

no objection is filed against the application, but the 

department is of the opinion that the application should be 

approveu in a modified form or upon terms, confitions or 

limitations specified '"Y it, or t'1a t the application s:~oulG 

be denied, the department shall prepare a statement of its 
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opinion and the reasons therefor. The department shall serve 

a statement of its opinion by certified mail upon t~e 

applicant, together with a notice that the applicant may 

obtain a hearing by filing a request therefor within thirty 

(30) days after the notice is mailed. The notice shall 

further state that the application will be modified in a 

specified manner, or denied, unless a hearing is requested." 

Section 11. Section 39-B90, R.C.M. 1947, is amended to 

read as follows: 

•s9-890. Reservation of waters. (1) The state or any 

political subdivision or agency thereof, or the United 

States or any agency thereof, may apply to the board to 

reserve waters for ex~sting or future beneficial uses, or to 

maintain a minimum flow, level, or quality of water 

throughout tile year or at such periods or for such length of 

time as the board designates. 

(2) Upon receiving an application, the department 

shall proceed in accordance with sections ~~--~~~H~ft--~9 

f89-881 through B9-383t. After the hearing provided in 

section ~9-f89-883t, the board shall decide whether to 

reserve the water for the applicant. The department's costs 

of giving notice, holding the hearing, conducting 

investigations, and making records, incurred in acting upon 

the application to reserve water, except the cost of 

salaries of the department's personnel, shall be paid by the 
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applicant. 

{3) The board may not adopt an order reserving water 

unless the applicant establishes to the satisfaction of the 

board: 

{a) the purpose of the reservation; 

(b) the need for the reservation; 

(c) the amount of water necessary for the purpose of 

the reservation; 

(d) that the reservation.is in the public interest. If 

the purpose of the reservation requires construction of a 

storage or diversion facility, the applicant shall establish 

to the satisfaction of the board that there will be progress 

toward completion of the facility and accomplishment of the 

purpose with reasonable diligence in accordance with an 

established plan. 

{4) After the adoption of an order reserving waters, 

the department may reject an application and refuse a permit 

for the appropriation of reserved waters, or may, with the 

approval of the board, issue the permit su~ject to such 

terms and conditions it considers necessary for the 

protection of the objectives of the reservation. 

(5) A reservation under this section shall date from 

the date the order reserving the water is adopted by the 

board, and shall not adversely affect any rights in 

existence at that time w~eft-efte-eraer--reser¥~ft~--w~eer~--~~ 
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i!!l-aaeroeea. 

(6) The board shall, periodically but not less than 

every ten (10) years, review existing reservations to ensure 

that the objectives of the reservation are being met. Nhere 

the objectives of the reservation are not being met, tl1e 

board may extend, revoke or modify the reservation." 

Section 12. Section ::!9-8':6, R.C.H. 1947, is amenC:ec to 

read as follows: 

~89-896. Supervision of water distribution. (1) A~-e~ 

efte-e~~eeei¥e-eaee-e~-eft~s--aee,--e~e 

shall supervise the distribution 

The district courts 

of water among all 

appropriators. This 

supervision of all 

subsequent to the 

supervisory authority includes the 

water commissioners appointee prior £E 

effective date of this act. The 

super~ision shall be governed by the principle that first in 

time is first in right. 

(2) When a water distribution controversy arises upon 

a source of water in which existing rights have not been 

determined according to sections 6--eftre~~~--~5--t89-870 

through B9-379t-e~-efti~-ftee, any party to the controversy 

may petition the district court for relief. e~e The 

department may7 shall be served with process in any 

proceed!_ng under this subsection and shall, within a 

reasonable time thereafter, notify the court whether it 

intends in its discretion, within a reasonatle time, to 

-20-
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begin ~roceecings to deter~ine existing rights in the 

source, in accorda::>ce wit;l thi.> act. The department may, if 

it declines to commence proceedings to determine existing 

rights in the source, intervene as a party in the 

proceeding. The district court from which relief is sought 

may grant such injunctive or other relief which is necessary 

and appropriate to preserve property rights or the status 

quo pendinq the department's decision whether to determine 

existing rights in the source, or the department's decision 

to intervene as a party, as the case may be. If the 

department does not proceed to obtain a determination of 

existing rights, the district court shall settle only the 

controversy between the parties. 

(3) A controversy between appropriators from a source 

which has been the subject of a general determination of 

existing rights under sections ~-ekre~~k-i~-iBS-870 through 

39-d79t-e~-eft~e-aee shall be settled by the district court 

which issued the final decree. The order of the district 

court settling th2 controversy may not alter the existing 

rights and priorities established in the final decree. In 

cases involving perMits issued by the department, the court 

may not amend the respective rights established in the 

permits or alter any terms of the permits unless the permits 

are inconsistent or interfere with rights and priorities 

established in the final decree. The order settling the 
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controversy shall be appended to the final decree, and a 

copy shall be filed with the department. The department 

shall be served with process in any proceeding under this 

subsection, and the department may, in its discretion, 

intervene in the proceeding. 

~4+--~ke-ee~a~~meft~-ekaii-be-ftame~-ae-a--~a~~y--~~-afty 

~~eeeea~ft~--~ae~--~k~e--eee~~eft--aft~--ekai±--~e-eervea-w~~k 

~~eeeee..,n 

se·ction 13. There is a new R.C.M. section numberec'c 

89-379.1 that reads as follows: 

89-879.1. Enforcement. (1) A person may not waste 

water, prevent water from moving to another person having a 

prior right to use the same, or otnerwise use water 

unlawfully. 

(2) If the department ascertains by a means reasonably 

considered sufficient by it that a person is violating 

subsection (l) of this section or is otherwise violating any 

provision of this act or a rule made pursuant thereto, it 

may cause written notice to be served on the alleged 

violator. The notice shall specify the provision of this 

act or rule alleged to he violated, and the facts alleged to 

constitute a violation, and it may order the violator to 

take necessary corrective action within a reasonable period 

of time stated in the onler. '!'he order becomes final 

unless, no later than thirty (30) days after the d"te the 
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notice is received, the person named requests in writing a 

hearing before the department. Not more than fifteen (15) 

days after receipt of the request, the department shall hold 

a hearing. 

(3) If, after a hearing held under subsection (1) of 

this section, the department finds that a violation has 

occurred, it shall either affirm or modify the order 

previously issued, or issue an appropriate order for the 

prevention or abatement of the.violation involved or for the 

taking of other corrective action it considers appropriate. 

If, after hearing on an order contained in a notice, the 

department finds that no violation is occurring, it shall 

rescind the order. An order issued as part of a notice or 

after hearing may prescribe the date by which the violation 

shall cease and may prescribe time limits for particular 

action in preventing, abating, or controlling the violation. 

(4) The department may direct its own attorney, or 

request the attorney general or the county attorney to 

enforce orders issued pursuant to this section by 

appropriate judicial proceedings. 

(5) This act does not prevent the department from 

making efforts to obtain voluntary compliance through 

warning, conference, or any other appropriate means. 

Section 14. Section 89-8-100, R.C.M. 1947, is amended 

to read as follows: 
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"89-8-100. Hearings before board Administrative 

Procedure Act. (1) A person who is aggrieved by a final 

decision of the department under this act is entitled to a 

hearing before the board. A person desiring a hearin;;­

before the board pursuant to this section shall notify the 

department in writing within ten (10) days of the final 

decision. 

(2) The !-lantana Adninistrative Procedure Act (Title 

82, chapter 42, R.C.~I. 1947) governs ad:rninistrativ2 

proceed~ngs conducted under this act, except that the common 

law and statutory rules of evidence shall apply only upon 

stipulation of all parties to a proceeding." 

Section 15. Section 89-B-101, R.C.M. 1947, is amended 

to read as follows: 

"89-8-101. Penalties. A person who violates or refuses 

or neglects to comply with sections ~&-f*t;-~H-t±t7--a"e--~9 

t~t--i89-830 (1), 89-892 (1), a"e 89-893 (3), and 89-897.1 t 

e~-ehie-aee, or of any order of the de~artment, or of any 

rule of the board, is guilty of a misdemeanor." 

Section 16. There is a new R.C.M. section numbered 

89-5-102.1 that reads as follows: 

"89-3-102.1. Saving clause. Nothing in this act abates 

or otherwise adversely affects the validity of any filing, 

notice, or judicial proceeding commenced under the law as it 

existed before July 1, 1973. 
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1 Section 17. This act applies to ap?lications currently 

2 pending with the department, as well as applications filed 

3 with the department after the effective date of this act. 

4 Section 18. This act is effective upon its passage and 

5 approval. 

-End-
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SENATE BILL NO. 395 

INTRODUCED BY ROBERTS 

(BY REQUEST OF DEPARTMENT OF NATURAL RESOURCES) 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE MONTANA 

WATER USE ACT BY PROVIDING ADDITIONAL DEFINITIONS: BK&B~£NS 

~H£-PRe¥~&£8H-~H~~-A-~SB-9P-WA~BR-F9R-S~¥-~-B*PeR~--€~ 

~6--Ne~-A-BBNBF~S~~-SSB~ DELETING THE POWER OF THE BOARD OF 

NATURAL RESOURCES AND CONSERVATION TO ADOPT RULES GOVERNING 

INTERIM APPROVAL OF A CHANGE OF AN APPROPRIAXION RIGHT: 

PROVIDING THAT THE DEPARTMENT SHALL CEASE ACTION ON 

APPLICATIONS WT IN GOOD FAITH OR NO!' SHOWING A BONA FIDE 

INTENT TO APPROPRIATE WATER FOR A BENEFICIAL USE: REQUIRING 

THE DISTRICT COURT RATHER THI!N THE DEPARTMENT TO ISSUE THE 

ORDER REQUIRING CLAIMANTS OF EXISTING RIGHTS TO FILE 

DECLARATIONS: CLARIFYING THE PRIORITY DATE FOR OONVERTED OIL 

OR GAS WELLS: ALLOWING SUSPENSION OF PUBLICATION OF NOTICE 

OF CERTAIN PERMIT APPLICATIONS: PROVIDING FOR EXTENSION OF 

TIME TO ACT ON AN APPLICATION: CLARIFYING THE PRIORITY DATE 

FOR RESERVATIONS OF WATER: CLARIFYING THE POOCEDURE TO BE 

FOLLOWED IN THE COURTS' SUPERVISION OF WATER DISTRmiJTION: 

PROVIDING A NEW SECTION FOR ADMINISTRATIVE ENFORCEMENT OF 

THE ACT: REQUIRING NOTIFICATION PRIOR TO HEARINGS BEFORE THE 

BOARD; SPECIFYING THE APPLICABILITY OF THE RULES OF EVIDENCE 

IN ADMINISTRATIVE HEARINGS: PROVIDING A SAVING CLAUSE; 
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SB 0395/02 

A!EiDIBG SECTIOIS 89-867, 89-869, 89-872 THROUGH 69-a76, 

89-aBO, 89-a81, 89-884, 89-890, 89-896, 89-8-100, A!ID 

89-8-101, ll.C.II. 1947; AID PROVIDIIIG !"'R All III!IEDIA'?E 

EPPECTIVE DATE." 

BX IT EIACTED BY THE LEGISLATURE OP THE STATE OP IIORTABA: 

section 1. section 89-867, R.C.II. 1947, is a•ended to 

read as follows: 

•89-867. Definitions. Unless the context requires 

otherwise, iB this ~ chapter: 

f1) •water• aeans all water of the state, surface ana 

subsurface, regardless of its character or .anner of 

occurrence, including geother•al water. 

(2) "Beneficial use• •eans a use of water for the 

benefit of the appropriator, other persons, or the public, 

including, but not l~itecl to, agricultural (inclncling stock 

water), doaestic, fish and vilcllife, industrial, irrigation, 

aining, aunicipal power, ana recreational wses1 pPevi~ee. 

&eveveP, teat a aae ef vateP feP s1&££f te eape£t aea1 f£ea 

l'laataea is aet a l!ieaetieial asew S1aEey is a •at.aft et 

.atep aai iase1a.1e •atte£i PROVIDED, HOWEVER, THAT A USE OP 

lATER POB SLOBBJ TO EXPORT COAL PRO! !OJTAHA IS lOT f 

8EJB?lCIAL USE. S}URBY IS A lllXTDBE OP WATER AID !»SOLUBLE 

.~~!In!· 

(3) "AppropJ:iate" aeans to divert, i•pouna, or 
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,ri-thirav (incl.ud:iD.g by stoclt for st.ock vat.er) a quantity of 

.. ter, or in the case of a publ.ic agency to reserwe water in 

accordance vith section 89-890. 

(ll) "Existia<J right" aeans a rigiat to tbe use of water 

vllich vonld be protected under the law as it existed prior 

to ti!le eUee$He lias 1973. 

(5) •Groundwater• aeans any water beneath the land 

surface or beneath the bed of a streaa, la~e. reservoir, or 

other body of surface water, and which is not a part of that 

suriace water. 

(6) "llell• aeans any artificial. opening or excavation 

in the grouud, however aade, by which groundwater is son<Jht 

or through which it flows onder natural pressures or is 

artificiall.y withdrawn. 

(71 11Perait 11 aeans the perait to appropriate issued by 

the departaent under sections 89-880 through 89-887. 

(81 "Certificate• aeans the certificate ot water right 

issued by the departaent. under sections 89-879, 89-880 

-f'+-J2l, and 89-888. 

(9) "Declaration• aeans the declaration of all existiaq 

rigbt filed with Ue departaent onder section 89-872. 

(10) •waste• aeans the unreasoaable 1oss of water 

design or ne1jl.igent. operatioD of an through the 

appropriation or water distribution faci1ity, or the 

application of water to anything bnt a beneficial use. 
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(11) •Political• subdivision means any COURty, 

incorporated city or town, pub~ic corporation or district 

created pursuant to state law, or other public body of the 

state empowered to appropriate water, but not a private 

corporation, association, or group. 

i-i.lt-(12) "Perscn• means an individual, association, 

partnership, corporation, state agency, political 

subdivision, and the United States or any agency thereof. 

t.l~- (13) "Department• means the department of natural 

resources and conservation provided for in Ti tie 82A, 

chapter 15. 

ii3t-~B~*ee~er~-meSBa-~-e~reeeer-ef-ft«~~a.l-researeee 

aae--eefteer¥a~~eft7--e--pee~~~e~--~ieee--~er--~ft---ee~~eft 

Q:&A-.l§i~h 

(14) "Board" means the board of natural resources and 

conservation provided for in section 82A-1509. 

(15) "Act" means the Montana Water Use Act and any 

subsequent amendments or additions thereto. • 

Section 2. Section 89-869, R.C .M. 19 47, is amended to 

read as fallows :. 

"89-869. Powers and duties of board. (1) The board may 

prescribe fees or service charges for any public service 

rendered by the department wHler this act or under Title 89, 

chapter 29, including fees for the filing of applications or 

for the issuance of pennits and certificates. There shall be 
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no fees for the filing of declarations or for the issuance 

of certificates of existing rights. 

(Z) The board may adopt rules necessary to implement 

and carry out the purposes and provisions of this act. These 

rules aay include, but are not limited to, rules to: 

(a) govern the issuance and terms of interim permits 

authorizing an applicant for a regular permit under this act 

to begin appropriating water immediately, pending final 

approval or denial by the department ot the application for 

a regular permit; 

(h) require the ovner or operator of appropriation 

facilities to install and maintain suitable controlling and 

aeasuring devices; 

(c) require the owner or operator of appropriation 

facilities to report to the departmeht the readings of 

measuring devices at reasonable intervals, and to file 

reports on appropriations; and 

(d) regulate the construction, use and sealing of 

vells to prevent the vaste, contamination or pollution of 

groundwater+~ ~ 

£i§&~ immeaiately pesaiB§ fisal a~~Feval e£ aesial ~y t&e 

aepa£taest ef the appliaatiea feF a pFepesP.a eaaB§e iB 

aeee£aaaee with sestiea Q~ 892. 
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(3) The board shall adopt rules providing for and 

governing teaporary emergency appropriations, without prior 

applicat~on for a permit, necessary to protect lives or 

property." 

Section 3. Section 89-872, B.c.n. 1947, is amended to 

read as follows: 

h89-672. Declarations of existing rights~ (1) The 

departaent shall obtain f~::om the district court -* an 

order pursuant to section 89-873 regn~ring each person 

claiming an e1isting right within a specified area or from a 

specified source to file a declaration of existing right 

vitbin one (1) year after the effective date of the order. 

The departllent shall publish notice of the order once a veek 

for four (4) consecutive weeks prior to its effective date 

in a newspaper of general circulation in the affected area. 

Before the last date of publication, the department shall 

also serve a copy of the order by certified mail upon each 

appropriator or his successor in interest within the 

specified area or from the specified source who has 

requestea mailed notice of the order or of whom the 

department can readily obtain knowledge, and to each person 

owning or being possessed of lands bordering on the stream 

or source as ascertained from the land ovner£hip records of 

the appropriate county. The department shall file in its 

records proof of service of the notice by affidavit o:l: the 
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publwer ill the ~ of nod.ce b:r pllblication, and by it..s 

OJl!l <U5Cid..,:rit in the case of service b:r aail. 

.(ao) :f.he de.par~aent of fish and g aae aay represent the 

~lie for purposes of establishing any prior and esistinq 

.P~~ic recreational use in existing right deterainations 

~d.ar this act, provided that the foregoing shall not be 

~trued in anJ aanner as a legislative deteraination of 

vh~ther or not a recreational use sought to be established 

prior to JulJ 1, 1973, is or was a beneficial use. 

{2) l declaration shall be aade under oath by each 

person claiaing an existing right to use water vitbin the 

specified area or froa the specified source OD a fora 

provided by the departaent. The departaent shall aake the 

foras available through its offices and the offices of the 

county clerks and recorders. The inforaation required by the 

departaent aay include, but is not liaited to, the date of 

appropriation, the date the water vas first applied to a 

beneficial use, the aaount of water appropriated, the 

purpose of the appropriation, the place and aeans of 

diversion, the place of use, the tiae during which the vater 

is diverted and used each year, and a true copj or the 

docket nnaber of any judicial decree, notice, or other claim 

OL evidence upon which the existing right vas initiated or 

u based. 

C3) l,leclarations shall be sent to the departaent by 
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certified aail, with a re~urn receipt requested. The retnrn 

receipt is conclusive evidence of receipt, by the 

departaent, of the declaration." 

Section 4. Section 89-&73, B.c.~. 1947, is aaended to 

read as follows: 

"89-B73. Piling of petition. {1) fee ae~a~t•e•~ &ka*l, 

vi~hia a eeaseaa~le tiae aitee ,_.ae~g all aata aesessa~y 

.. aee seetiea 7 [89 871] ei this ae\ 1 tile a petitisa ise 

aeti&P .. aatiea ef ~~tiag ei~ts ia the sea~ee ae aeea 

speeifiei ia tee aeaee aaie aB&ee se&*iea 8 [89 872]• Wae 

iepa£taeat saal£ file tae petitie& ia tae iistei9\ eeaet a£ 

._e jaii&ial ii&tieist ia vliieh toea seaeee se aeea is 

l.aaasM Proceedipgs for the deteraination of eiistiog 

rights shall be copaepced by the depart1ent in the district 

929rt of tbe iudicial district in which the source or area 

is located. The departaent sball request by petition, and 

tb~ district court shall U.sne an order requiring each 

person claitinq ap existing right within a specified srea or 

froa a specified source to file a declaration as provided in 

ses:tion 89--872. 

(2) If the source or area is in two {2) or aore 

judicial districts, the departaent shall hotify the district 

court of each of the judicial districts of its intent to 

£ile the petition. Within thirty {30) days of receipt of the 

notice, the judges of those district courts shall agree on 
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which district~ shall ~ receive the petition and 

shall notify the departaent of the-ir decision. If the 

district judges fail to agree or to notify the department, 

the depa~taent shall file the petition in the district court 

of the _judicial district in which it deteraines that the 

greatest number of ee£seas aaaei ia ~he ee~i~iea 

existing ~ights are likely to be located.• 

Section 5. Section 89-67Q, R.C.!. 1947, is aaended to 

read as follows: 

•a9-874. contents of petition. (1) within a reasonable 

tiae after gathering all data necessary under section 

89-871, The ~e~i~ie~ ~he departaent shall~ file with 

the district court the naaes of all persons who have filed 

declarations under section ~9--872] ef &his as~ and of all 

other persons who appear froa the data gathered by the 

department to have existing rights to the use of waters 

within the specified area or froa the specified source. 

(2} The department shall also file with the pe'~•iea 

district court all data gathered under section ~9-871~ 

tJtis ast. 

(3) If the district court deteraines that additional 

data is necessary prior to issuing the preliminary decree in 

order to deteraine the extent af an existing right# it aay 

direct the department or the person claiging the right to 

obtain the necessary data.• 
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Section 6. Section 89-875, B.c.e. 1947, is aaended to 

read as follows: 

8 b9-875. Preliainary decree. (1) within a reasonable 

tiae after the filia~ et a p~~ies £s~ ae~e£aiaa~iea at 

e»is~ia~ £i~a•s departaent files with the district court the 

aaterial reauired by section 89-874, the court shall issue a 

preliainary decree. The preliminary decree shall be based on 

the data subaitted vi~h tae petitaeB by the departaent aud 

on any additional data obtained by the court. 

(2) The preliainary decree shall contain tbe 

in£oraation, and aake the deterainations, findings, and 

conclusions, required for the final decree under section ~ 

f89-877] et •his as~. 

{3) The district court shall send a copy of the 

preliainary decree by certified aail with return receipt 

requested to the departaent and to each person named in the 

pe•i•iss fi.lei material subaitted under section 9 [99 i7i) 

89-874 at ~~is aet or named in the preli•inary decree. The 

return receipt shall be appended to the preliminary decree. 

The costs ot mailing the copies shall be paid by the 

department. 

(4) A person naaed in the petitiea aaterial or in the 

preliainary decree •ay in~pect the data uron which the 

decree is based at any time, and he may purchase copies of 

any of the data.• 
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$ection 7. Section 89-876, R.c.e. 1947, is aaended to 

,read as follows: 

,R,BS--&76. aearing on pr eliainary decree. (1) 1'he 

department or a person naaed in the pe~i•~BB aa~eritl filed 

under section 9 [ 89 ii7:.J J !!2.::!!1! et -.&;is a~ or naaed in the 

pt:eliainary decree, or any other person for good cause 

shown, who objects to the preliaintry decree is entitled to 

a hearing thereon before the district court. 

(2) A request for a hearing shall be tiled with the 

district court, and a copy serTed on the departaent by 

certified aail, within ninety (90} days after receipt of the 

preliainary decree. The district court shall, for good cause 

shown, reasonably extend this tiae limit if application for 

the extension is aade within ninety (90) days after receipt 

of the preliminary decree. A person requesting a hearing o~ 

his objections to the preliainary decree shall also s~rve, 

by certified aail with return receipt requested, a copy of 

his request on any person whose rights or priorities will be 

affected if the objections are sustaineo in the hearing. lbe 

rigb~s and priorities of a person who is not serYed shall 

not be affected by the result of the hearing. 

(3) The request for a hearing shall contain a precise 

statesent ot the findings and conclusions, in the 

preliainary decree, with which the person requesting the 

hearing disagrees. The request Shall specify the paragraphs 
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ana pages containing the findings and conclusions to which 

objection is aaae. The regues~ shall state the specific 

grounds and eYidence on which the obJections are based. The 

request shall also state the naaes of aLl other persons on 

vhoa it is served. 

(4) lf aore than one person requests a hearing on 

objections to the preliainarJ decree, the court aay in its 

discretion hold a single hearing. Each hearins shall be 

conducted as are other ci•il actions, but the parties to the 

hearing aay by agreeaent and with the court 1s peraission 

vaiYe any of the procedural or e?identiary rules, or aay 

snbait only written evidence. Only evidence vbich is 

referred to in a request aay be introduced in a hearing. 

(5) In each hearing, the departaent shall be a party 

ana is entitled to be heard on objections •ade by any 

person. The departaent shall be granted adeguate time, prior 

to a hearing, to gather evidence pertinent to any objection 

to be heard in the hearing." 

Section 8. Section B~-b80, f..c.~. 1947, is aaended to 

read as follows: 

•e9-880. Eight to appropriate application tor 

perait. Ill After ~he ettee~i•e ea~e &t ~his aa~ ~L 

122J, a person aay not appropriate water except as provided 

in this act. A person ~ay only appropriate water for a 

beneficial use. A right to appropriate water aay not be 
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acquired by any other aethod, including by adverse use, 

adverse possession, prescription or e"stoppel; the method 

prescribed by this act is exclusive. 

(2) Except as otherwise provided in subsection ~ ~ 

of this section, a person aay not appropriate water or 

coaaence construction of diversion, impoundment, withdrawal, 

or •listribution vor!Ls therefore except by applying tor and 

receiving a permit froa the departaent. The application 

shall be aade on a form prescribed by the departaent. The 

department shall ma!Le the forms available through its 

offices and the offices of the county clerks and recorders. 

The department shall return a defecti'le application for 

correction or coapletion together with the reasons for 

returning it. An application does not lose priority of 

filing because of detects, if tbe application is corrected, 

coapleted and refiled vitb the departaent within thirty (30} 

days after its return to the applicant, or within a further 

tiae as the departaent aay allow. 

J3l The department may cease act ion upon an 

application tor a permit and return it to the applicant when 

it fipds that the application is not in good faith o+ does 

not show a bona fide intent to avvropriate weter for a 

beneficial use. An application returned for any of these 

reasons shall be accompanied by a state&ent oi the reasons 

for vhich it vas returned, and there shall be no riqbt to a 
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prio+ity d~te based upon the filing of the application. 

Beturninq an application pursuant to this subsection shall 

be dee~ed a final decision of the departllent. 

~ill A perllit issued f'rior to a final 

deteraination of existing rights is provisional and is 

subject to that final deteraination. The aaonnt of the 

appropriation granted in a provisional permit shall be 

reduced or aodified where necessary to protect and guarantee 

existing rights deterained in the final decree. A person aay 

not obtain any vested right, to an appropriation obtained 

under a provisional perait, by virtue of construction of 

diversion works. purchase of equip•ent to apply water. 

planting of crops, or other action, where the perait vould 

have been denied or aodified if the final decree bad been 

available to the department. 

~lil Outside the 

groundwater areE, a perait 

boundaries 

is not 

of a controlled 

required before 

appropriating groundwater by •eans of a well with a aaximua 

yield oi less than one hundred (100) gallons a •inute. 

Within sixty (60) days of completion of the well, the 

appropriator shall tile notice of coapletion on a fora 

provided by the departaent at its offices auj at the offices 

of the county clerks and recorders. Upon receipt of the 

notice, the department shall automatically issue a 

certificate of water right. The original of tbe certificate 
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alu£n be Sellt t'o th.e coau~y c~e~:ll: alld recorder, ia t:he 

c!!oOttt;J' vl!ere the poiat of diversion or place of use i.s 

~li'tea', :tor recorda'ti-on. The departaeBt shall keep a copy 

ot the certificate iu its o1fi.ce ill Helena. After 

reeorcfa1'iou, the clerk aud recorder shall seud the 

certificate to the appropriator. The date of fi~ing ot the 

aotice o:f coapletion is the date of priority of the right. 

~.ill Pe.eeae P&!aised ta iile well le9e aail aiiaes 

iaLeraatiea aailer tae lave !BYeeaiB9 the eeae~•••iaa ef ail 

aail fB& aail vlte ila sa ia eeapli6aee vita t!l-e l:.il_, eaall 

lte eeasideseil $& aave seaplieil vita all ei tlte filiat 

.e!BiPe&eBta ef tais ael ta tae eataat it applies ta ve~ 

-~;ieet t..e ••-• 1•-· l'lae iate ei apfl!epE"iaiiiea eaall ile 

~e dale iilaat vsittea aatise ef iateatiea te ileill is 9ivea 

te tlae lteaPil e~ ail aai 9as eaaseE"Vatieaw A person vho 

desires to conYert a nonprodoctiYe oil or gas well to a 

water vell aaJ do so iaeediately, bot shall file a notice o:f 

coapletion or apply for a perait. depeoding oa the aaiiaua 

yield of the vell. as otherwise provided in this act. ~ 

date of appropriation shall be the date of filjpq the notice 

of co•pletiop or the application fpr a perait. 

~111 A person •ay also appropriate water. without 

applying for or prior to receiYing a perait. under roles 

adopted by the board onder section 89-at.9 of this act .• 

Section 9. Section 89-a81. B.c.e. 1947, is aaended to 
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read as :follows: 

*89-881. •otice of app~ication. Cl) Upon receipt ot a 

proper application tor a perait, the departaent shall 

prepare a notice coutaiuing the facts pertinent to the 

application and shall publish the notice in a newspaper of 

general circulation in the area of the source once a week 

for three (3) consecutiYe weeks. Before the last date of 

publication. tbe departaent shall also serve the notice hy 

certified aail upon an appropriator of water or applicant 

for or bolder of a perait vho, accoDdiug to the records o:f 

the departaent. aay be affected by the proposed 

appropriation. A notice shall also be sened upon any poblic 

agency that bas reserved waters in the soorce under section 

~9-6907. The depart•ent aay. in its discretion. also 

serYe notice upon any state agency or other person the 

departaeut :feels aay be interested in or aftected by the 

proposed appropriatiou. The departaent shall file in its 

records proof of service by affidavit of the publisher in 

the case of aotice by publication, and by its ovn affidavit 

in the ca.se of senice by aail. 

t2~ '!'he uotice shall state that by a date set by the 

departaent tnot less than thirty 130) days nor aore than 

sixty C60) days after the last date ot publicatiou) pexsons 

&a¥ :file with the depart•ent written objections to the 

application. 
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(31 The t:equi:r:eaents or subsections (11 anu l2l ot 

this section do not apply if the departaent finds, on the 

basis of information reasonably available to it, that the 

appropriation as proposed in the avplication will not 

advet:sely atfect the rights of other persons." 

Sectiun 10. Section 69-b84, B.C.M, 1947, is aaended to 

read as follows: 

•89-&84, Action on application. (1) The departaent 

shall grant, deny, or condition an application for a perait 

in whole or in pat:! within one hundred twenty (120) days 

after the last date of publication of the notice of 

application if no hearing is held, and within one hundred 

eighty (180) days if a hearing is held; however, in either 

case the tiae aay be extended upon agreeaent of the 

applicant, or, in extraordinary cases, not aore than thirty 

(30! days upon order of the department. If the departaent 

orders the tiae extended it shall serve a notice of the 

extension and the reasons therefor by certified aail upon 

tbe applicant and each person who has filed an objection as 

provided by section 89-882, 

(2} However, an application aay not be approved in a 

aodified torli or upon terms, conditions, or liaitations 

speci1ied by the deyartaent, nor denied, unless the 

applicant is first granted an opportunity to be heard. It 

no objection is filed against the application, but the 
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departaent is of the opinion that the application should be 

approved in a modified fora or upon teras, conditions or 

liaitations specified by it, or that the application should 

be denied, the department shall prepare a stateaent of its 

opinion and the reasons therefor. The department shall serve 

a statement of its opinion by certified mail upon the 

applicant, together with a notice that the applicant may 

obtain a hearing by riling a request therefor within thirty 

{30) days after the notice is aailed. The notice shall 

further state that the application will be modified in a 

specified aanner, or denied, unless a bearing is requested.• 

Section 11. Section 89-890, B.C.!. 1947, is aaended to 

read as follows: 

"89-890. Reservation ot waters. (1} The state or any 

political subdivision or agency thereof, or tbe Dnited 

States or any agency thereof, aay apply to the board to 

reserve waters for existing or future beneficial uses, or to 

aaintain a ainiaua flow, level, or quality of water 

throughout the year or at such periods or for such length of 

tiae as the board designates. 

(2} llpon receiving -an application, the departaent 

shall proceed in accordance with sections 17 tli£Bit !B 19 

fa9-ti61 through 89-863i. After the hearing provided in 

section ~9-883i, the board shall decide whether to 

reserve the water for the applicant. The depa~tment•s costs 
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or gi? iD'J Do·c:ice, ho~ding the hearing, conducting 

investigaticns, and •aAing records, incurred in acting upon 

the aprlication to reserve water, except the cost of 

salaries ot the department's personnel, shall be paid by the 

applicant. 

(3} The board may not adopt an order reserving water 

unless the applicant establishes to the satisfaction of the 

board: 

(a) the purpose of the reservation; 

(b) the need for the reservation; 

(c) the aaount of water necessary for the purpose of 

the reservation; 

(d) that the reservation is in the public interest. If 

the purpose of the reservation requires construction of a 

storage or diversion facility, the applicant shall establish 

to the satisfaction of the board that there will be progress 

toward completion of the facility and accomplishment of the 

purpose with reasonable diligence in accordance with an 

estab~shed plan. 

{4) Aiter the adoption of an order reserving waters, 

the department say reject an application and refuse a persit 

for the appropriation of reserved waters, or say, with the 

approval of the board, issue the periit subject to such 

teras and conditions it considers necessary £or the 

protection of the objectives ot the reservation. 
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(5) A reservation under this section sha.11 date troll 

the date the or4er reserving the water is adoptpd py the 

board, and shall not adverself affect any rights in 

existence at tbat tille vee& ~ee BF~eF FeseEvi&a va~eES is 

allep'l:e~. 

(6) 'J·he boatd shall, periodically but not less than 

every ten (10) years, review existing reservations to ensure 

that the objectives of the reservation are being met. Where 

the objectives of the reservation are not being aet, the 

board 11ay extend, revoke or aodify the reservation.• 

Section 12. Section 89-896, B.c.M. 1947, is a11ended to 

read as £ol1ovs: 

•89-896. Supervision of water distribution. (1) ~ 

~ae affeetive ~a~e ef teis as*• *&e The district courts 

shall supervise the distribution of vater a11ong all 

appropriators. This supervisory authority includes the 

supervision ot a1~ water commissioners appointed prior 2K 

subsesuent to the effective date of this act. The 

supervision shall be governed by the principle that first in 

tiae is first in right. 

(2) Hhen a water distribution controversy arises upon 

a source of water in which existing rights have not been 

determined according to sections ~~a~h 1§ FB~70 

through 89-B79] et *&is aet, any party to the controversy 

.!!.U petition the district court for relief. ~ The 
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depart»ent ~ eh~ll he served with process in ~ 

pro~Pedjng n»dex tuis subsection and shall, vithin a 

rtooaf.onab}(' :ti.•e H.ereafter 1 J:otifl' tile co11ct whether i L 

i!!!ll!.QL in its J.i.scret ion • withi1: a x.-asonable tiae.._i.Q 

Leqin 1roceedinq~ to d~ter•ine existing rights in the 

rc::~n:e, ]n accor<ia;.ce '"itll t!:.is act. 'l'he d?p<o.rt.tent may. it 

it d~clik~~ to Cy~~~nc~~eyings to d~t~L•ine existiny 

;:~L_i:) _ _!~source,~rvene as a ,paxty in the 

Ptf,r.seoing.~be district ccgrt fro• which •~liet is sought 

!:i!.l....Sro.•tt S"!:h iniun.£:!.ive or other relief which is necyssarJ 

<>!ld flppr2;>ti.f!t.e to presene J!roperty riqbt.s or the stat::~s 

~-pendi~q the de&art•e~t•s ~~SiEion vb~th,; to deierwine 

existi~9 Jish!g ip ~hP source, or the departaent•s decision 

12-in!~~ as a party, as the case aty be. If tte 

aepartaent does no1. proceo:iil to obtain a aetexaination of 

existi&g xigU.s, the district court ,;ball settle only the 

controversy between the parties. 

(3} A controversy between approvriators fro• a source 

"tlhich hc.s beeon the subject of a general det"'rDOinaticn of 

e3isting Ii<,ihts under sections li t.hFB&~h 1!i f-d9-810 through 

~9-8?91 ef ~his ae~ shall be settled by the district court 

vhich issued tb9 iinal decree. The order nf the district 

court settling the controversy aay not alter the existin~ 

rights and priorities established in the final decree. In 

cases involving permits issued by the department, the court 
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may not amend the respecti~e rights established in the 

pernits or alter any terms of the permits nnless the permits 

are inco~:sistent or interfere vith rights and priorities 

established in the fil!al decree. The order settling the 

controversy sball be appended to the final decree. and a 

copy shall be tiled vith the department. The departaent 

shall be ser~ed vith procP.ss in anv proceeding under this 

subsection, and the departaent may. in its discretion, 

interYene in the proceeding. 

~) ~he aepa~~fteB~ shaLl ~e aa~ea as a pa~y ia aer 

~Eeseeaia~ aeae~ ~~a see~iea aa~ shall he eer.ea wi~h 

~..0..~ .. 

See~iea 1aa ,hePe is a aev RwGa!o ee~iea aaaheEe& 

&Q 879.1 $hat. Feaas as ~ellevst 

89 8?!1.1. BaieEee•ea~. (lt A peFeea aay ae$ waste 

wat.eF 1 pEe¥eB~ wa~eP fFea aevia~ ~a aaat.heE peESaB havia~ a 

aa1avfallya 

(:.i!t If t.lle llepaFtmeat. aseertaias &y a •eaas £easeeah1y 

eeasi~eEea caffieieat )oy it. ~hat a peEsaa is vielatia~ 

pFavisiee ef t.hie ast eE a Fa1e aalle p&Feaaat. theFet.e 1 it. 

aay saasa W£ittea aetise te he se£vea ea tee allQ~ea 

~L\..r "'",.. ..,....._,.,__.;_~..,.___-~~-.,.._...,.""'.,;.+----"'l,.,ft__,....._...._...,...;:,._..;;....., .... ..-..<f: .a."L....:.-.. _____ ....... --.. - ............. - ... .......--..-•• ,.-...... ._ - ..... --- ..... -- ... t" .............. ~ oru ..... r.-v ................ _ ....... eu:a::a:a 
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eeastitate a via~atiea, a&e it •ay eFde£ the vialatar te 

take eeeeseaPy ee£Festive ae~ea withia a reaseaa~le peFiea 

hearia~ se:fePe tile !lepaPtaeat. list ae£e tllaa fifteea (1§) 

days afte£ Feeeipt sf the £eqvest1 the aepa£t•eat shall held 

a l!e:aria~-

this seetiea, the 8epa£taeat fia8s that a vielatiaa has 

eeeeppea1 it sha~l eitlleP a£fire B£ aeaify the eree£ 

p£evie9sly isseea, e£ issee &B appFepFiate eFae£ fe£ tee 

p£eveatiea &£ ahatemeat ef ehe vislatiea iavslvea sF fe£ ~e 

takia~ ef etke£ ee£Peetive aetiea i~ eeasiaeEs ap~EepEiate. 

£eseiaa the eFdeFo Aa eFaeF issaea as pa£t ef a aetise BE 

afte£ hearia~ •ay pFese£ihe the aate hy whish the vielatisa 

saitlJ: eease aail •ay pFeseEi.lle ti•e liai:ts feF pa11tieelaP 

a~iaa iA pEevea~i&9 1 a~atia9 1 'eF eea~Fellia~ ~he vielatisa. 

fll) 'i'lle depa£tmea~ aay tiPeet its eva attel!iley 1 e£ 

11equest the atteraey !eae11al eE tee eeaaty atteraey te 

app11ep11i&te ]adieial fF&seedia~s-

Iii ~his aet aees aet p11eveat the aepa11t•eet fFel! 
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•alttil! eUteFtss ~e eMaie vel.BBMFf &el!f'oliaaee UtFe&Ojft 

waFaiB!t seafe11eaee 1 &E aay ethe11 appEepEiate •eaas. 

section 11· Section 89-8-100, R.c.~. 1947, is aaended 

to read a£ follows: 

8 89-b-100. Hearings before board -- ·Adainistrative 

Procedure Act. fl) A person who is aggrieved by a final 

decision of the departaent under this act is entitled to a 

bearing before the board. A person desiring a hearing 

before the board pursuant to tnis section shall notify the 

departaent in writipq withip ten 1101 days of the final 

decision. 

C2) The eontana Adainistrative ?rocedure Act (Title 

82, chapter 42, li.C .I'!. 1947) governs administrative 

proceedings conducted under this act, except that the coa•on 

law a:no statut.ory rules of evidence shall apply on!r upon 

stipulation of all parties to a proceeding.• 

see~iea 1§. Seetiee 89 8 1Q1, a.c.M. 194?, is aaee~ea 

•89 8 11l1. Peaal~ies. A fE£SSII vhe vielates a F 

£efeaes eF &e§leets te se~epl.y vita seetieas U (1) 1 28 (1} 1 

aea a~ (a) [89 881l flt 1 89 89~ I~• aaa 89 8Si (j), aea 

89 897.1 ] ef this ast, e£ ef aay eF&eF et •he depaFtaea~, 

Section ~- There is a new B.C.I'I. section numbe£ed 

89-8-102.1 that reads as follows: 
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1 a69-8-102.1. Saving clause. Nothing in this act abates 

2 or otherwise adversely affects the va-lidity of any filing, 

3 notice, or judicial proceeding com•enoed under the law as it 

4 existed before July 1, 1973. 

5 Section ~- This act applies to applications currently 

6 pending 11ith the deparuent, as well as applications filed 

7 with the department after the effective date of this act. 

8 Section ~- This act is effective upon its passage and 

9 approval. 

-l!nd-
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HOUSE OF REPRESENTATIVES March 20, 1975 

COMMITTEE ON NATURAL RESOURCES AMENDMENTS TO SENATE BILL NO. 395. 

Be amended in the third reading copy as follows: 

1. Amend the title, page 2, line 2. 

Following: "89-884," 

Insert: "89-885,~ 

2. Amend page 18, following line 11. 

Insert: A new section 11 to read as follows and renumber subsequent 

sections. 

"Section 11. Section 89-885, R.C.M. 1947, is amended to read as 

follows: 

"89-885. Criteria for issuance of permit. The department shall issue 

a permit if: 

(1) there are unappropriated waters in the source of supply; 

(2) the rights of a prior appropriator will not be adversely affected; 

(3) the proposed means of diversion or construction are adequate; 

(4) the proposed use of water is a beneficial use; 

(5) the proposed use will not interfere unreasonably with other 

planned uses or developments for which a permit has been issued or for 

which water has been reservedL 

· (6) the proposed use will not adversely affect fish, wildlife or 

recreational values in existence at the time of the application as may 

be determined by the department upon submission of evidence by any person 

asserting that value." " 

3. Amend page 20, former section 11, subsection (5), lines 2 and 3. 

Following: The first "the" 

Strike: "date the order reserving the water is adopted by the board" 

Insert: "filing of an application for a reservation with the department" 

AS SO AMENDED BE CONCURRED IN 



March 28, 1975 

HOUSE OF REPRESENTATIVES 

Committee of the Whole Amendment to NATURAL RESOURCES COMMITTEE 

AMENDMENTS, dated March 20, 1975, to Senate Bill No. 395, third 

reading copy as follows: 

Amend amendment No. 2 (Section 11 (6)) 

1. Following: "will not" 

Strike: "adversely affect" 

Insert: "substantially destroy" 

AND AS SO AMENDED 

BE CONCURRED IN 
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SENATE BILL NO. 395 

INTRODUCED BY ROBERTS 

(BY REQUEST OF DEPART!1ENT OF NATURAL RESOURCES) 

A BILL FOR ~I ACT EN'-ITLFD: "Atl ACT TO AMEND THE MONTANA 

Hf,TER USE ACT BY PROVIDING ADDITIONAL DEFINITIONS; BE!hl31f3:H6 

lfHB-PR6V3:S3:6H-IfHA'f-A-BS£-6F-WA'fBR-F6R-ShBRR¥-~6-BHP6Rif--e6Ah 

3:S--H61f-A-BBHBF!€!Ah-BSE!~ DELETING THE POWER.OF THE BOARD OF 

NATURAL RESOURCES AND CONSERVATION TO ADOPT RULES GOVERNING 

INTERIM APPROVAL OF 

PROVIDING THAT THE 

APPLICATIONS NOT IN 

A CHANGE OF AN APPROPRIATION RIGHT; 

DEPARTMENT SHALL CEASE ACTION ON 

GOOD FAITH OR NOT SHOWING A BONA FIDE 

INTENT TO APPROPRIATE WATER FOR A BENEFICIAL USE; REQUIRING 

THE DISTRICT COURT RATHER THAN THE DEPARTMENT TO ISSUE THE 

ORDER REQUIRING CLAIMANTS OF EXISTING RIGHTS TO FILE 

DECLARATIONS; CLARIFYING THE PRIORITY DATE FOR CONVERTED OIL 

0R GAS WELLS; ALLO'i-!ING SUSPENSION OF PUBLICATION OF NOTICE 

OF CERTAIN PERMIT APPLICATIONS; PROVIDING FOR EXTENSION OF 

Till!: TO ACT ON AN APPLICATION; CLARIFYING THE PRIORIT~ DATE 

FOR RESERVATIONS OF WATER; CLARIFYING THE PROCEDURE TO BE 

FOLLOtiED IN THE COURTS' SUPERVISION OF WATER DISTRIBUTION; 

P~OVIDING A NE\•1 SECTION FOR ADHINISTP.ATIVE ENFORCEI:Ec~'!' OF 

THE ACT; REQUIPD;G NOTIFICATION PRIOR TO HEARINGS BEFO?.E THE 

BOARD; SPECIFYING THE APPLICABILITY OF THE RULES OF EVIDENCE 

IN ADMINISTRATIVE HEARINGS; PROVIDING A SAVING CLAUSE; 
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N~E;mn:G SEC'IICNS 89-867, 89-869, 89-872 THROUGE 89-876 1 

89-880, 89-881, 89-884, 89-885, 89-890, 89-896, 89-8-100, 

AND 89-8-101, R.C.~:. 1947; AND PROVIDI:JG FOR AN Il'l!1EDIATE 

EFFBCTIVE DI>TE. " 

BE IT ENAC'IED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 89-867, R.C.M. 1947, is amended to 

read as follows: 

"89-867. Definitions. Unless the context 

otherwise, in this ee~ chapter: 

requires 

(1) ~water~ means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including geothermal water. 

(2) ~Beneficial use" means a use of water for the 

benefit of the appropriator, other persons, or the public, 

including, but not limited to, agricultural (including stock 

water), domestic, fish and wildlife, industrial, irrigation, 

mining, municipal power, and recreational uses~-~revi~e~T 

hewever;-~he~-e-~se-e£-we~er-rer-s%~rry-~e-eK~er~-eee%--rrem 

Meft~efte--ie--fte~--e--befterieie%--~ee~-s:~rry-ie-a-m~K~~re-e£ 

we~er-eft~-iftse%~b%e-Me~~er; PROVIDED, HOWEVER, THAT A USE OF 

WATER FOR SLURRY TO EXPORT COAL FROM MONTk~A IS NOT A 

BENEFICIAL USE. SLURRY IS A MIXTURE OF WATER AND INSOLUBLE 

MATTER. 

(3) wAppropriatew means to 

-2-
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withdraw (including by stock for stock water) a quantity of 

water, or in the case of a public agency to reserve water in 

accordance with section 89-890. 

(4) ~Existing right~ means a right to the use of water 

which would be protected under the law as it existed prior 

to ~fte-e£fee~ive-fte~e-e£-~fti~-ae~ July 1, 1973. 

(5) "Groundwater~ means any water beneath the land 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

surface water. 

(6) •well" means any artificial opening or excavation 

in the ground, however made, by which groundwater is sought 

or tr~ough which it flows under natural pressures or is 

artificially withdrawn. 

(7) "Permit" means the permit to appropriate issued by 

the department under sections 89-880 through 89-887. 

(8) "Certificate" means the certificate of water right 

issued by the department under sections 89-879, 89-880 

~~t-JiL, and 89-888. 

(9) "Declaration" means the declaration of an existing 

right filed with the department under section 89-872. 

(10) •waste" means the unreasonable loss of water 

design or negligent operation of an through the 

appropriation or water distribution facility, or the 

application of water to anything but a beneficial use. 
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(11) "Political" subdivision means any county, 

incorporated city or town, public corporation or district 

created pursuant to state law, or other public body of the 

state empowered to appropriate water, but not a private 

corporation, association, or group. 

~iit-(12) "Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, and the United States or any agency thereof. 

~~it-(13) "DeparL~ent" means the department of natural 

resources and conservation provided for in Title 82A, 

chapter 15. 

~~~t-•Biree~er•-meaft8-~fte-ftiree~er-ef-fta~~rei-re~e~ree5 

aftd--eeft~erva~ieft;--a--~ei~ieft--~revided--fer--ift---eee~ieft 

!'li~.-iSHl..-

(14) "Board" means the board of natural resources and 

conservation provided for in section 82A-1509. 

(15) "Act• means the !·lantana Water Use Act and any 

subsequent amendments or additions thereto." 

Section 2. Section 89-869, R.C.M. 1947, is amended to 

read as follo•:s: 

"89-869, Powers and duties of board. (1) The board may 

prescribe fees or service charges for any public service 

rendered by the department under this act or under Title 89, 

chapter 29, including fees for the filing of applications or 

for the issuance of permits and certificates. There shall be 
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no fees for the filing of declarations or for the issuance 

of certificates of existing rights. 

(2) The board may adopt rules necessary to implement 

and carry out the pu~poses and provisions of this act. These 

rules may include, but are not limited to, rules to: 

(a) govern the issuance and terms of interim permits 

authorizing an applicant for a regular permit under this act 

to begin appropriating water immediately, pending final 

approval or denial by the department of the application for 

a regular permit; 

(b) require the owner or operator of appropriation 

facilities to install and maintain suitable controlling and 

measuring devices; 

(c) require the owner or operator of appropriation 

facilities to report to the department 

measuring devices at reasonable intervals, 

reports on appropriations; ~ 

(d) regulate the construction, use 

v'ells to prevent the waste, contamination or 

groundwater~~ a~e 

the readings of 

and to file 

and sealing of 

pollutiqn of 

~et--~e¥e~ft-~ke-~ee~aftee-afte-~e~Me-ef-~ft~e~~m-~~~Peva~T 

~~~ke~~~~ft~-aft--a~~~e~P~a~ep--~e--eftaft~e--k~e--a~~Pe~P~a~~e~ 

r~~k~--~mmee~a~e~y--~efte~~~--r~ft~~-a~~~eva~-eP-eeft~a~-ey-~ke 

de~aP~meft~-ef-~he--a~p~~ea~~~--fer--a--~re~eeed--ehaft~e--~ft 

aeeePeaftee-w~~h-eee~~eft-99-99~~ 
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(3) The board shall adopt rules providing for and 

governing temporary emergency appropriations, without prior 

application for a permit, necessary to protect lives or 

property.• 

Section 3. Section 89-872, R.c.M. 1947, is amended to 

read as follows: 

"89-872. Declarations of existing rights. (1) The 

department shall obtain from the district court Ma~e an 

order pursuant to section 89-873 requiring each person 

claiming an existing right within a specified area or from a 

specified source to file a declaration of existing right 

within one (1) year after the effective date of the order. 

The department shall publish notice of the order once a week 

for four (4) consecutive weeks prior to its effective date 

in a newspaper of general circulation in the affected area. 

Before the last date of puhlication, the department shall 

also serve a copy of the order by certified mail upon each 

appropriator or his successor in interest within the 

specified area or from the specified source who has 

requested mailed notice of the order or of whom the 

department can readily obtain knowledge, and to each person 

owning or being possessed of lands bordering on the stream 

or source as ascertained from the land ownership records of 

the appropriate county. The department shall file in its 

records proof of service of .the notice by affidavit of the 
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publisher in the case of notice by publication, and by its 

own affidavit in the case of service by mail. 

(a) The department of fish and game may represent the 

public for purposes of establishing any prior and existing 

public recreational use in existing right determinations 

under this act, provided that the foregoing shall not be 

construed in any manner as a legislative determination of 

whether or not a recreational use sought to be established 

prior to July 1, 1973, is or was a beneficial use. 

(2) A declaration shall be made under oath by each 

person claiming an existing right to use water within the 

specified area or from the specified source on a form 

provided by the department. The department shall make the 

forms available through its offices and the offices of the 

county clerks and recorders. The information required by the 

department ~4Y include, but is not limited to, the date of 

appropriation, the date the water \•Tal:: first applied to a 

beneficial use, the amount of water appropriated, the 

purpose of the appropriation, the place and means of 

diversion, the place of use, the time during which the water 

is diverted and used each year, and a true copy or the 

docket number of any judicial decree, notice, or other claim 

or evidence upon which the existing right was initiated or 

is based. 

(3) Declarations shall be sent to the department by 
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certified ~ail, with a return receiJt requested. The return 

receipt is conclusive evidence of receipt, by the 

de~artment, of the declaration." 

fection 4. Section 89-873, H. C.~'. 1947, i,; amendc><o to 

read as follO\<'S: 

"89-873. Filing of ?etition. (1) 'Plo!e-<iel"er'~,.,eft~-she'l:'l:7 

w*~h*ft--e-roeel!!l~fte~'l:e-~*Me-a~~er-ge~her*ftg-e'l:'l:-~e~a-fteeesseroy 

~ftder-see~*~ft-~-ts~-8~'1:t-e~-~h*e-ee~7-~*'l:e--e--~e~*~*eft--~er 

<ie~erm2fte~2~ft--e~--eK2s~2ft~--r*~h~e--*ft--~he--se~ree-ero-eroea 

s~ee2~*e<i-*ft-~he-er<ier-me~e-~fteer-see~*e"--s--t89-e~~tT--'Phe 

ee~~Meft~--she'l:'l:-~~e-~he-~~i~*eft-ift-~he-<iis~rie~-ee~ro~-e~ 

~he-t~d*eie'l:--d2s~r*e~--*ft--wlo!*eh--~he--s~aree--er--eroee--is 

'l:eee~<iT Proceedings for the determination of existing 

rights shall be commenced by the department in the district 

court of the judicial district in which the source or area 

is located. The department shall request by petition, and 

the district court shall issue an order requiring each 

person clairr:ing an existing right "'ithin a specified area or 

from a specified source to file a declaration as provided in 

section 89-872. 

(2) If tne source or area is in two (2) or more 

judicial districts, the department shall notify the district 

court of each of the judicial districts of its intent to 

file the ~etition. Within thirty (30) days of receipt of the 

notice, the judges of those district courts shall agree on 
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which district ;~a~e shall hea~ receive the petition and 

shall notify the department of their decision. If the 

district judges fail to agree or to notify the department, 

the de;>artmcat shall file the ?etition in t:~e district court 

of the judicial district in '"hich it determines that the 

greatest numrer of ~e~~en~--ndMee--~~-~he-~e~~~~en-~es~de 

existing rights are likely to be located." 

Sectio:-1 5. Section 89-874, P..C.t'. 1947, is amended to 

read as follov;s: 

"89-874. Contents of petition. (1) Within a reasonable 

time after gathering all data necessary under section 

89-371, 'l'he-re~~~~en the department shall ~ea~e file with 

the district court the names of all persons who have filed 

declaratior,s unJer section 9--f89-87 2t-e~-~h~~-ae~ and of all 

other per~ons who appear from the data gathered by the 

departr.,ent to have existing rights to the use of waters 

within the specified area or from t!1e specified source. 

(2) The department shall also file with the ~ee~~~en 

district court all data gathered under section i'--t8 9-87.lt-e~ 

Ht~~-ae~. 

(3) If the district court determines that additional 

data is necessary prior to issuing the preliminary decree in 

order to determine the extent of an existing right, it may 

direct t!·"e d?!partment or the person claiming t!"le right to 

attain t~e necessary data." 
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Section 6. Section 89-875, R.C.M. 1947, is amended to 

read as follows: 

"89-875. Preliminary decree. (1) Within a reasonable 

time after the £~i~n~-e~-a--~ee~~~en--~e~--ae~e~m~na~~en--e£ 

e~~s~~n~-~~~h~~ department files with the district court the 

material required by section 89-874, the court shall issue a 

preliminary decree. The preliminary decree shall be based on 

the data submitted w~~h-~he-~e~~~~en by the department and 

on any additional data obtained by the court. 

(2) The preliminary 

information, and make the 

decree shall 

determinations, 

contain the 

findinqs, and 

conclusions, required for the final decree under section i3 

-f89-877t-e~-~~~~-ae~. 

(3) The district court shall send a copy of the 

preliminary decree by certified mail with return receipt 

re~uested to the department and to each person named in the 

pet~t~en-f~ied material submitted under section 9--i99-8i'3t 

89-874 e£--~1'1~~-ae~ or named in the preliminary decree. The 

return receipt shall be appended to the preliminary decree. 

The costs of mailing the copies shall be ?aid by the 

department. 

(4) A person named in the pe~i~~en material or in the 

preliminary decree may inspect the data upon which the 

decree is hased at any time, and he may purchase copies of 

any of the data.• 

-10- SB 395 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

STI C3CIS/03 

Section 7. section 89-876, R.c.~:. 1947, is amenaed to 

reau as follows: 

"oJ-87(... hearing on ,:>relir.linar" decree. (1) The 

department or a person named in the ~ee~e~eft material filed 

under section 9-i99-8~~t ~ er-eft~s-eee or named in the 

preliminary decree, or any other person for good cause 

shown, who ol:.jects to the fcrelirninary decree is entitled to 

a hearing thereon before the district court. 

(2) f_ request for a hearing shall be filed wi t~1 the 

district court, and a copy served on the department bY. 

certified mail, within ninety (90) days after receipt of the 

preliminary decree. The district court shall, for good cause 

shown, reasonably extend this time limit if application for 

t}-,e extension is made within ninety (90) days after receipt 

of the preliminary decree. A person requesting a hearing on 

his objections to the preliminary decree shall also serve, 

by certified mail with return receipt requested, a copy of 

his request on any person whose rights or prioritie> will be 

affected if the objections are sustained in the hearing. The 

rights and priorities of a person who is not served shall 

not be affected by the result of the hearing. 

(3) The request for a hearing shall contain a precise 

statement of the findings and conclusions, in the 

preliminary decree, with which the person requesting the 

hearing disagrees. The request shall specify the paragraphs 
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and pages containing the findings and conclusions to which 

objection is made. The request shall state the specific 

grounds and evidence on whic~ the objections are based. The 

requPst shall also state the names of all other persons on 

whom it is served. 

{4) If more than one person requests a hearing on 

objections to the preliminary decree, the court may in its 

discretion hold a single hearing. Each hearing shall be 

conducted as are other civil actions, but the parties to the 

hearing may by agreement and with the court's permission 

waive 

submit 

any of the 

only written 

procedural or evidentiary rules, or may 

evidence. Only evidence ~hich is 

referred to in a request may be introduced in a hearing. 

(5) In each hearing, the department shall be a party 

and is entitled to be heard on objections made by any 

oerson. The department shall be granted adequate time, prior 

to a hearing, to gather evidence pertinent to any objection 

to be heard in t~e hearing." 

Section 8. Section 89-880, R.C.M. 1947, is amended to 

read as follows: 

"89-880. Right to approt>riate application for 

permit. (1) After ~he-e£reee~¥e-d~~e-er--eh~s--~e~ July 1, 

1973, a person may not appropriate water except as provided 

in this act. A person may only appropriate water for a 

beneficial use. A right to appropriate water may not be 
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acquired by any other method, including L:.' adverse use, 

adverse poc>session, prescription or estoppel; the method 

prescri~ed by this act is exclusive. 

(2) Exce~t as other~ise provided i~ subsection ~4t ~ 

of this section, a person may not a~ororopriate water or 

commence construction of diversion, im"oun&ment, withdrawal, 

or distribution worl:s therefore except by applying for and 

r~ceiving a permit from the department. The application 

shall be made on a form prescribed by the department. The 

department shall mal:e the forms available through its 

offices and the offices of the county clerks and recorders. 

The department shall return a defective application for 

correction or com~letion together with the reasons for 

returning it. J..n application does not lose priority of 

filing because of defects, if the application is corrected, 

completed and refiled with the department withi~ thirty (30) 

days after its return to the applicant, or within a further 

time as the department may allow. 

(3) The department may _cease action upon an 

application for a permit and return it to the applicant when 

it finds that the aoplication is not in good faith or does 

not show a bona fide intent to appropriate water for a 

beneficial use. ~n application returned for any of these 

reasons shall be accompanied by a statement of the reasons 

for which it was returned, and there shall be no right to a 
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priority date based upon the filing of the application. 

Peturning an application pursuant to this subsection shall 

be deemed a final decision of the department. 

-t3t--ill A permit issued prior to a final 

determination of existing rights is provisional and is 

subject to that final determination. The amount of the 

appro;,riation granted in a provisional permit shall be 

reduceu or modified where necessary to protect and guar~ntee 

existing rights determined in the final decree. A person may 

not obtain any vested right, to an appropriation obtained 

under a provisional permit, by virtue of construction of 

diversion works, purchase of equipment to apply water, 

planting of crops, or other action, where the permit would 

have been denied or modified if the final decree had been 

available to the department. 

-t4t--lit Outside the boundaries of a controlled 

ground'''ater area, a permit is not required before 

appropriating groundwater by means of a well with a maximum 

yield of less than one hundred (100) gallons a minute. 

Within sixty (60) days of completion of the well, the 

appropriator shall file notice of completion on a form 

provided by the department at its offices and at the offices 

of the county cl0rks and recorders. Upon receipt of the 

notice, tl-;e department shall automatically issue a 

certificate of water rigr_t. The original of the certificate 
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shall be sent to the county clerk and recorder, in the 

county where the point of diversion or place of use is 

located, for recordation. ~he de2artn9nt shall keep a copy 

of the certificate in it~ office in Helena. After 

recordation, t:•e clerk am.l recorder shall send the 

certificate to the appropriator. The date of filing of the 

notice of completion is the date of priority of the right. 

~5t--~ Pe~~e~~--req~~re~-te-~~~e-we~~-~e~s-afte-ether 

~n~ermatien-aneer-the-~ew~-~evernin~-the-eenservatien-ei-e~~ 

afte-~e~-a~e-whe-ee-se-in-eem~i~anee-w~th-these--~aws;--shaii 

be--ee~~ieeree--te--have--eem~~iee--w~th--ai~--ei-the-~i~in~ 

~eq~ireme~ts-ei-th~~-eet-te-the-exteftt-it-a~~~ies--te--we~is 

nabfeet--te--these--~ews~-~he-eete-e~-a~~re~r~etien-she~%-be 

the-eete-thet-WPitte~-netiee-e£-i~tent~n-te-eri~~-~s--~~ven 

te--the--beere--e£--ei~--ane--~as-eeneervat~en~ A person who 

desires to convert a nonproductive oil or gas well to a 

~.-ater ,,,ell may do so immeciately, Lut shall file a notice of 

completion or a~ply for a permit, depending on the maximum 

yield of the well, as otherwise provided in this act. 'l'he 

date of appropriation shall be the date of filing the notice 

of completion or the application for a permit. 

~6t--l2l A person may also appropriate water, without 

applying for or prior to receiving a permit, under rul~s 

adopted by the board under section 89-869 of this act." 

Section 9. Section 89-881, R.C.H. 1947, is amended to 
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read an follows: 

"89-881. Notice of application. {1) Upon receipt of a 

pro;oer application for a permit, the department shall 

pre.,are a notice contai.ninq the facts pertinent to the 

application and shall publish tae netic~ in a nev;spaper of 

gen8ral circulation in tl-.e area of the source onc2 a 'i·:-e~L 

for three {3) consecutive weeks. Before the last date of 

publication, the department shall also serve the notice by 

certified mail upon an appropriator of water or applicant 

for or holder of a permit who, according to the records of 

the department, may be affected by the proposed 

appropriation. A notice shall also be served upon any public 

agency t~1at has reserved waters in the source under section 

~6--i89-S90t. The department may, in its discretion, also 

serve notice upon any state agency or other person the 

department feels may be interested in or affected by the 

proposed a?propriation. The department shall file in its 

records proof of service by affidavit of the publisher in 

the case of notice by publication, and by its own affidavit 

in the case of service by mail. 

(2) The notice shall state that by a date set by the 

department (not less t'Jan thirty (30) days nor r-.ore than 

sixty (60) days after the last date of publication) persons 

may file '.dth the department written objections to the 

apc'lication. 
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(3) The requirements of sur·sections (1) and (2) of 

this section do not apply if the department finds, on the 

hasis of information reasonably available to it, that the 

aeorooriation as proposed in the application will not 

adversely affect the rights of other persons." 

Section 10. Section 89-884, R.C.M. 1947, is amended to 

read as follows: 

~89-884. Action on application. (1) The department 

shall grant, deny, or condition an application for a permit 

in whole or in part within one hundred twenty (120) days 

after the last date of publication of the notice of 

application if no hearing is held, and within one hundred 

eighty (180) days if a hearing is held; however, in either 

case the time may be extended upon agreement of the 

applicant, or, in extraordinary cases, not more than thirty 

(30) days upon order of the department. If the department 

orders the time extended it shall serve a notice of the 

extension and the reasons therefor by certified mail upon 

ti•e ab'licant and each j?erson who has filed an objection as 

provided by section 89-882. 

(2) Eowever, an application may not be approved in a 

modifi~u form or upon terms, conditions, or limitations 

s~ecified by the department, nor denied, unless the 

applicant is first granted an opportunity to be heard. If 

no objection is filed against the application, but the 
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department is of the opinion that the application should be 

approved in a modified fonn or upon tenns, conditions or 

limitations specified by it, or that the application should 

be denied, the department shall prepare a statement of its 

opinion and the reasons t'1erefor. 'l:he department shall serve 

a statement of its opinion by certified mail upon the 

applicant, together vlith a notice that the applicant may 

obtain a hearing by filing a request therefor within thirty 

(30) days after the notice is mailed. The notice shall 

further state that the application will be modified in a 

specified manner, or denied, unless a hearing is requested." 

SECTION ll. SECTION 89-885, R.C.M. 1947, IS AMENDED TO 

READ AS FOLLOWS: 

•89-885. Criteria for issuance of permit. The 

department shall issue a permit if: 

(l) there are unappropriated waters in the source of 

supply; 

(2) the rights of a prior appropriator will not be 

adversely affected; 

(3) the proposed means of diversion or construction 

are adequate; 

(4) the proposed use of water is a beneficial use; 

(5) the proposed use will not interfere unreasonably 

wit~ other planned uses or developments for which a permit 

has Deen issued or for which water has been reservedL 
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(6) the proposed use will not a~¥e~e~r---a~fee~ 

SOBST~l~TIALLY DESTROY fish, wildlife or recreational values 

in existence at the time of the application as ~ay be 

determined by the department upon submission of evidence by 

any person asserting that value.• 

Section~· Section 89-390, R.c.~. 19~7, is amended to 

read as follows: 

"89-890. Reservation of waters. (1] The state or any 

political subdivision or agency thereof, or the onited 

States or any agency thereof, may apply to the board to 

reserve waters for existincr or future beneficial uses, or to 

maintain a minimu~ flow, level, or quality of water 

throughout the year or at such periods or for such length of 

time as the board designates. 

{2) Upon receiving an application, the department 

shall proceed in accordance with sections ~~-~a~h-i9 

f8<!-~Bl thro•.1gh 89-flfl 1t. After the hear ina provided in 

section ~9--t8°-881t, the board shall decide whether to 

reserve the water for the applicant. The department's costs 

of givinq notice, holding the hearing, conducting 

investigations, and makinq records, incurred in acting upon 

the application to reserve water, except the cost of 

salaries of the deoartment's personn~l, shall be paid by the 

applicant. 

(3) The board may not adopt an order reserving water 
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unless the applicant establishes to the satisfaction of the 

board: 

(a) the purpose of the reservation: 

(b) t~e nee~ for the reservation: 

(c) the amount of water necessary for the purpose of 

the reservation; 

{d) that the reservation is in the public interest. If 

the purpose of the reservation requires construction of a 

storage or diversion facility, the applicant shall establish 

to the satisfaction of the board that there will be progress 

toward completion of the facility and accomplishment of the 

purpose with reasonable diligence in accordance with an 

established ·plan. 

(4) After the adoption of an order reserving waters, 

the department may reject an application and refuse a permit 

for the appropriation of reserved waters, or may, with the 

approval of the board, issue the permit subject to such 

terms and conditions it considers necessary for the 

protection of the objectives of the reservation. 

(5) A reservation under this section shall date from 

the ~a~e--~he--e~~e~--reee~~ft,~e-wa~e~-~e-adep~ee-br-eae 

~ FILING OF AN APPLICATION FOR A PESERVATION WITH THE 

DEPA?TMENT, and shall not adversely affect any rights in 

existence at that time whe"-~he-e~~e~--~ese~Y~ft~--wa~e~e--~e 

a~e"~ee:. 
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(6) The boar~ shall, periodically but not less than 

every ten (10) years, review existing reservations to ensure 

that the objecti'.•es of the reservation are being met. ~!here 

the objectives of the reservation are not being met, the 

boar<'! may extenr'!, revoke or modify the reservation.~ 

Section ll· Section 8~-896, R.C.M. 1947, is amended to 

rearl as follows: 

w 89-896. Supervision of water distribution. (1) ;t,--8~ 

tfte--ef~eet~ve--~e~e--ef--th~s--eet7-tfte.~ district courts 

shall supervise the distribution of water among all 

appropriators. This supervisory authority includes the 

s~pervision of all water commissioners appointed prior 2E 

subsequent to the effective date of this act. The 

supervision shall be governed by the principle that first in 

time is first in right. 

(2) When a water distribution controversy arises upon 

a source of water in which existing rights have not been 

determined according to sections 6--thre~~h--~S--t89-870 

through 8Q-37qt--e~--th~e-eet, any party to the controversy 

may petition the district court for relief. the The 

de"artment "'!l'I'T shall be served with pro_cess in any 

proceeding under this subsection and shall, within a 

reasonable time thereafter, notify the court whether it 

intends in i~s discretion, within a reasonable time~ 

begin proceedings to determine existing rights in the 
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source, in accordance with this act. The department may, if 

it declines to commence proceedincrs to determine existing 

rights in the source, intervene as a party in the 

proceed ina. The district court fro.-rt which relief is sought 

may arant such injunctive or other relief which is necessary 

and appropriate to preserve property rights or the status 

guo pending the department's decision whether to determine 

existing rights in the source, or the department's decision 

to intervene as a party, as the case may be. If the 

department does not proceed to obtain a determination of 

existing rights, the district court shall settle only the 

controversy between the parties. 

(3) A controversy between appropriators from a source 

which has been the subject of a general determination of 

existing rights under sections 6-tftre~~k-~5-f89-870 through 

q9-879t--e~--th~~-eet shall be settled by the district court 

which issued the ~inal decree. The order of the district 

court settlina the controversy may not alter the existing 

rights and priorities established in the final decree. In 

cases involving permits issued by the department, the court 

may not amend the respective rights established in the 

permits or alter any terms of the permits unless the permits 

are inconsistent or interfere with rights and priorities 

established in the final decree. The order settling the 

controversy shall be appended to the final decree, and a 

-22- SB 395 



1 

2 

3 

4 

5 

~ 

7 

8 

9 

1.0 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

21 

24 

25 

SB 0395/03 

copy shall be filed with the department. The department 

shall be served with process in any proceedinq under this 

subsection, and the department may, in its discretion, 

intervene in the proceeding. 

~4t--~he-depe~~eft~-~he±~-&e-e~ed-a~-e--pe~~y--~e--~er 

~reee~~e~--ttftde~--~h~~--~ee~~ee--eed--~ha~~--&e-~e~ved-w~~h 

~r&ee~aT" 

See~~&ft-~~T--~he~e-~a-e--eew--RT€TMT--see~~ee--e~~ee 

~~-&;9T~-~e~-~ead~-e~-~e~~ew&T 

6~~~9TiT--Eere~eemeft~T---~it--A--pe~~ee--mey-ee~-wae-. 

we~erT-p~evee~-we~e~-~~e~-mev~ee-~e-efte~he~-~er~ee-h~v~~--e 

~~--r~~--~e--e~e--~he--~emeT--e~--e~erw~~e--eae--we~er 

ae~awre~~YT 

~~t--~r-~he-de~er~mee~-e~ee~~e~e~-ey-e-meee~-~ea~eftaeiy 

eee~~de~ed-~e££~e±ee~-ey--~~--~he~--e--p~~eft--~~--v±e~e~~"~ 

~e~ee~~ee-~~t-e£-~h~~-aee~±ee-e~-~~-e~he~w±ee-v~eie~~"~-aey 

~~ev~~~eft--e£--~h±~--ee~-e~-e-~e~e-maee-pe~eeee~-~here~eT-~~ 

mey-eee~e--wr~~~eft--ee~~ee--~e--ee--eervee--ee--~he--ei~~ed 

v~e~a~e~T---~he--ae~±ee--ehe~i-epee~£y-~he-~ev~a~eft-er-~h~~ 

ee~-e~-~e~e-e~i~ed-~e-ee-v~e±a~edT-aed-~he-ree~e-ei2~ed-~e 

eee~~~~e~e-a-v~e~e~±ea7-ead-~~-mey--e~ee~--~he--v~eie~e~--~ 

~eke--eeeeeee~y-eerree~~ve-ee~~ee-w~~h~e-e-~eeeeaee±e-~er~ed 

e~-~±me-e~e~ed--±e--~he--er~e~T---~he--e~~e~--eeeemee--r~ft~ 

ttftie~~,--ee--ie~e~--~hee-~h~~~y-~~6t-deye-er~e~-~he-de~e-~ 

ee~~ee-~e-~eee~ved,-~he-~e~eea-aemed-re~ee~~a-~e--w~~~i~--e 
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heer~ae--eere~e--~he-de~r~ee~T--Ne~-mere-~haa-rir~eeft-tiSt 

deye-e~~e~-~eee~~-e£-~he-~~e~-~he-depa~~ea~-eheii-heid 

e-hee~~fteT 

~~t--~£,-e£~er-e-hee~~a~-heid-~de~-eee~ee~~ea--tit--e£ 

~h~e--eee~~eft7--~he--depe~~mea~--£~ade--~he~-e-v~e~e~~"-hee 

eeee~~ed7--i~--ehe~~--ei~he~--e~£~rm--e~--med~£y--~he--erder 

p~ev~eeeiy--±eeeee7--er--ieeee--ae-e~~ep~~e~e-erdeP-~er-~he 

~revea~±ea-e~-eea~emea~-e£-~he-v±e2e~~ea-~ftveive~-e~-~e~-~he 

~~~~-e~-e~he~-eerree~~ve-ae~~eft-2~-eefte~dere--epprepr~e~eT 

~~7--a~~er--hee~~fte--ea--aft-ePder-eee~e~eed-~a-e-fte~iee;-~he 

~e~er~ft~-~iede-~he~-fte-v~eie~~eft-~e--eee~r~~T--i~--ehei± 

~ese~nd--~he--e~de~T--Aft-erdep-~eeeed-ee-per~-e~-e-fte~~ee--eP 

a~~eP-hee~±ft·~-~~~aT-ttreeeriee-~he-ee~e-ey-lftl2eh-~he--'ll'~eil:e~ieft 

eheil:i--eeese--end--~ey--~eeer~ee-~~me-~im~~e-£er-pa~~~e~ieP 

ee~~eft-2ft-~eYea~~ft~7-eea~~"~T-er-eeft~~eil:i~a~-~he-v~~a~~eftT 

f~t--~he-deper~a~-mey-d2~ee~--~~e--eWft--a~~e~ftey;--er 

~e~es~--ehe--e~~epeey--~eee~e~--e~--~he--eeea~y-e~~e~ftey-ee 

ea£e~ee--~~e~s--~~eeee--eereeea~---~e---~h~e---eee~~en---&r 

a~~~e~ie~e-~ea~e~ei-preeeeaift~eT 

~St--~h~e--ae~--~eee--fte~--pre¥ea~--~e-aepar~en~-£rem 

me~ft!--e££~e--~~~eia--ye±~~e~y--ee~piiaftee---~ftpe~ft 

~~T-ean£~ee,----Mly-e1ofte!!'-e!>f!tPep>r~e~e-meeasT 

Section !!• Section 

to read as follows: 

"89-8-100. Hearinqs 

~9-B-10n, R.C.M. 1947, is amended 

before board Administrative 
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Procedure Act. (1) A person who is aggrieved by a final 

decision of the deoartment un~er this act is entitled to a 

hearing before the board. A person desiring a hearing 

before the board pursuant to this section shall notify the 

department in writing within ten (10) days of the final 

6 decision. 

7 (2) The r,ontana Administrative Procedure Act (Title 

8 82, chapter 42, R.C.~. lq47) governs administrative 

q proceedincrs con~ucte~ under this act, except that the common 

1n law and statutory rules of evidence shall apply only upon 

11 stipulation o~ all parties to a proceeding." 

12 See~~eft-~§T--See~~eft-6~-9-~6~7-R~ETM~-~~4~;-ie--~~eft 

13 ~e-~e~d-a~-£e%~ew~T 

14 a~~-e-%e~~--Pefte~~~e~~---A--~e~~eft--wfte---•ie~e~es---er 

15 ~e£~ses--e~-fte~~e~s-~e-eem~%y-wi~ft-~ee~±eft~-%6-~%t;-~8-~%t; 

16 afta-~~-~~t-i89-eee-~%t;-e9-89~-~%t;-efta--e9-e~~--~3t;----afta 

17 H9-8~T~%--t--e£-~ftis-ae~;-er-e£-afty-e~ae~-e£-~fte-ee~ar~eft~7 

lB e~-e£-efty-re~e-e£-~fte-eeare7-i~-~tt~%~y-ef-e-m~~~emeefterT• 

lq Section .!1• There is a new R.C.H. section numbered 

20 89-8-102.1 that reads as follows: 

21 "S9-B-lfl2 .1. Saving clause. Nothina in this act abates 

22 or otherwise adversely affects the validity of any filing, 

23 notice, or judicial proceedina commenced under the law as it 

24 existed before July 1, 1n11. 

25 Section 16. ~his act applies to applications currently 
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pending with the department, as well as applications filed 

with the department after the effective date of this act. 

Section !2• This act is effective upon its passage and 

approyal+ 

-En<'l-
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