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nILL No. 398

INTRODUCED BY

Dept . ,5‘n£h4~.1 Leitrvaas
A BILL FOR Al ACT ENTITLED: “AN ACT TO AMEND THE MONTANA
WATER USE ACT BY PROVIDING ADDITICNAL DEFINITIONS; DELETING
THE PROVISION THAT A USE OF WATER FOR SLURRY TO EXPORT COAL
IS NOT A BENEFICIAL USE; DELETING THE POWER OF THE BOARD OF
NATURAL RESOURCES AND CONSERVATION TO ADOPT RULES GOVERNING
INTERIM APPROVAL OF A CHANGE OF AN APPROPRIATION RIGHT;
PROVIDING THAT THE DEPARTMENT SLALL CEASE ACTION ON
APPLICATIONS MNOT 1IN GOOD FAITH OR NOT SHOWING A BONA FIDE
IHTENT TO APPROPRIATE WATER FOR A BENEFICIAL USE; REQUIRING
THE DISTRICT COURT RATHER THAN THE DEPARTMENT TO ISSUE THE
ORDER REQUIRING CLAIMANTS OF EXISTING RIGHETS TO  FILE
DECLARATIONS; CLARIFYIKG THE PRIORITY DATE FOR CONVERTED OIL
OR GAS WOULLS; ALLOWING SUSPELSIONK OF PU3LICATION OF NOTICE
OF CURTAIN PERMIT APPLICATIONS; PROVIDING FOR EXTENSION OF
TIME TO ACT Oif AN APPLICATION; CLARIFYING THE PRIORITY DATE
FOR RESERVATIONS OF WATER:CLARIFYIWG THE PROCEDURE TO BE
FOLLOWED IN THE COURTS' SUPERVISION OF WATER DISTRI3ZUTION;
PROVIDING A NEW SECTION FOR ADMINISTRATIVE ENFORCEMENT OF
THE ACT; REQUIRING NOTIFICATION PRIOR TO HEARINGS BEFORE THE
BOARD; SPECIFYING THE APPLICABILITY OF THE RULES OF EVIDENCE
IN ADMINISTRATIVE HEARINGS; PROVIDING A SAVING CLAUSE;

AMENDING SECTIONS 89-867, 89-569, 89-872 THROUGH 89-876,
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82-880, 89-881, 8%-884, 89-890C, 89-896, 89-8-100, ALD
£9-8-101, R.C.M, 1%47; AND PROVIDING FOR AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 8%-867, R.C.M. 1947, is amended to
read as follows:

"89-867. Definitions. Unless the context requires
otherwise, in this eet chapter:

(1} "Water" means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including geothermal water.

(2) "Beneficial wuse"

means a use of water for the
benefit of the appropriator, other persons, or the public,
including, but not limited to, agricultural {including stock
water), domestic, fish and wildlife, industrial, irrigation,
mining, municipal power, and recreaticnal usess-prevideds
hewavery-that-a-use-of-water-£for-siunrry—to-enpore-cont——fweam
Mentana--is--not--a--bensfieini-—-user-6iurry-is-a-minture-of
vwater-and-insetubie-mateer,

(3} TAppropriate™ means to divert, impound, or
withdraw {including by stock for stock water) a gquantity of
water, or in the case of a public agency to reServe water in
accordance with section 89-890.

(4) "Existing right®™ means a right to the use of water
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wiiich would be protected under the law as it existed prior
to the-effective-date-of-this-aet July 1, 1973,

(5) "Groundwater" means any water beneath the land
surface or beneath the bed of a stream, lake, reservoir, or

other body of surface water, and which is not a part of that

surface water.

(6) "Well" means any artificial opening or excavation
in the ground, however made, by which groundwater is sought
or through which it flows under natural pressures or is
artificially withdrawn.

(7) "Permit"™ means the permit to appropriate issued by
the department under sections 85-880 through 89-887.

(8) "Certificate™ means the certificate of water right
issued by the department under sections 59—879, 89-580
t4+-1{5), and 89-888.

(9) "beclaration" means the declaration of an existing
right filed with the department under section 89-8§72.

(10) "Waste"™ means the unreasonable loss of water
through the design or negligent operation of an
appropriation or water distribution facility, or the
application of water to anything Lbut a beneficial use.

(11l) "Political subdivision means any county,

incorporated city or town, public corporation or district

created pursuant to state law, or other public body of the

state empowered to appropriate water, but not a private
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corporation, association, or group.

t333- (12} “Pefson" means an individual, association,
partnership, corporation, state agency, political
subdivision, and the United States or any agency thereof.

£32%-(13) "Department®™ means the department of natural
resources and conservation provided fer in Titlé 82a,
chapter 15.

433y-2pivectori-means-ehe-—director-of-naturat-reseurees
and--conservations~—a-—posieion~-—provided--£far-—in---scckion
82A-3538%

{14) "3oard"™ means the board of natural resources anc
conservation provided for in section 82A-1505.

(15) "Act" means the Montana Water iUse Act and any

subsequent amendments or additions thereto."

Section 2. Section 89-869, R.C.M, 1547, is amended to
read as follows: ] ‘

"89~-869. Powers and duties of board. (1} The board may
prescribe fees or service charges for any public service
rendered by the department undexr this act or under Title 89,
chapter 22, including fees for the filing of applications or
for the issuance of permits and certificates. There shall be
no fees for the filing of declarations or for the issuance
of certificates of existing rights.

{2) The board may adopt rules necessary to implement
and carry out the purposes and provisions of this act. These
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rules may include, but are not limited to, rules to:

{a) govern the issuance and terms of interim permits
authorizing an applicant for a regular permit under this act
to begin appropriating water immediately, pending final
approval or denial by the department of the application for
a regular permit;

(b} reqguire the owner or operator of appropriation
facilities to install and maintain suitable controlling ang
measuring devices;

(c) reguire the owner or operator of appropriation
facilities to report to the department the readings of
measuring devices at reasonable intervals, and to file
reports on appropriations; and

(d) regulate the construction, use and sealing of
wells to preveﬁt the waste, contamination or pollution of
groundwaters. ané

{ei--govern-the-iasnance-and-terma-gf-interim-apprevaty
authorizine—an--appropriabar--to--change-~his--appropriatien
right--tmrmediatety--pending--finak-anprovat-or-deniai-by-the
deparetment-of-the--appitcation--for--a--propesed~-change—-in
acecordance-with-seeeton-85-892+

{3) The board shall adopt rules providing for and
governing temporary emergency appropriations, without prior
application for a permit, necessary to protect lives or
property."
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Section 3. Section 89-372, R.C.M. 1947, is amended to
read as follows:
"89-872, Declarations of existing richts, {1} The

department shall cbtain from the district court make an

order pursuant to section 89-873 requiring each person

claiming an existing right within a specified area or from a
specified source to file a declaration of existing right
within one (1) year after the effective date of the order.
The department shall publish notice cf the order once a week
for four {4) consecutive weeks prior to its effective date
in a newspaper of general circulation in the affected area.
Before the last daté of publication, the department shall
also serve a copy of the order by certified mail upon each
appropriator or his successor in interest within the
specified area or from the specified source who has
requested mailed notice of the order or of whom the
department can readily obtain knowledge, and to each person
owning or being possessed of lands bordering on the stream
or source as ascertained from the land ownership records of
the appropriate county. The department shall file in its
records proof of service of the notice by affidavit of the
publisher in the case of notice by publication, and by its
own affidavit in the case of service by mail.

(a) The department of fish and game may represent tie

public for purposes of establishing any prior and existing
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public recreational wuse in existing right determinations
under this act, provided that the forcgoing siall not be
construed in any manner as a legislative detcrmination of
whether or not a recreational use sought tc be established
prior to July 1, 1373, is or was a beneficial use.

{2} A declaration shall be made under oath by each
verson claiming an existing right to use water within the
specified area or from the specified source on a form
provided by the department. The department shall make the
forms available through its offices and the offices ¢f the
county clerks and recorders. The information required by the
department may include, but is not limited to, the date of
appropriation, the date the water was first applied to a
beneficial wuse, the amount of water appropriated, the
purpose of the appropriation, the place and means of
diversion, the place of use, the time during which the water
is diverted and used each year, and a true copy or the
docket number of any judicial decree, notice, or other claim
or evidence upon which the existing right was initiated or
is based.

{3) Declarations shall be sent to the department by
certified mail, with a return receipt reguested. The return
receipt 1s conclusive evidence of receipt, by the
department, of the declaration.”

Section 4. Section B89~873, R.C.M, 1947, is amended to
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read as fcllows:

"89-873. Filing of petition. (1) FPhe-deparement-shnaris
within-a-rensonabie-time-afeer-gathering~aii-data--neecessary
under--seetion--F-—§89-873}-of-this-acey-file—a-petition-£for
determination-of-extating-—~rights-—-in--the--souree--or--area
specified—-in—-the——arde!-made-unde!—seetéon—&-{69—83é+7—?he
deparement-ghati-file-bhe-pabition-in-the-district-coure--of
the--fudieiai--district-—in--which--tne--seuree~-or--area-is

teemeeds Proceedings for the determination of existing

rights shall be commenced by the department in the district

court of the judicial district in which the source or area

is  located. The department shall request by petition, and

the district court shall issue an order requiring each

person claiming an existing right within a specified area or

from a specified source to file a declaration as provided in

section 89-~872,

{2) If the source or area is in two {(2) or more
judicial districts, the department shall notify the district
court cof each of the judicial districts of its intent to
file the petition. Within thirty (30) days of receipt of the
notice, the Jjudges of those district courts shall agree on
wnich district Judege shall haear receive the petition and
shall notify the department of their dJecision. If the
district judges fail to agree or to notify the department,
the department shall file the petition in the district court
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of the djudicial district in which it determines that the

greatest number of persens--named--in--the-—petition--reside

existing rights are likely to be located."”

Section 5. Section 89-874, R.C.M. 1947, is amended to
read as follows:

"g39-874., Contents of petition. (1) Within a reasonable

time after gathering all data necessary under section

83-871, The--peeteion the department shall seate file with

the district court the names of all perscns who have filed

declarations under section 8-482-872%1-of-this-met and of all
other persons vwho appear £from the data gathered by the
department to have existing rights to the use of waters
within the specified area or from the specified source.

(2) The department shall also file with the pekieion
district court all data gathered under section F-489-871}-of
this-aek,

(3) 1f the district court determines that additional
data is necessary prior to issuing the preliminary decree in
order to determine the extent of an existing right, it may
direct the department or the person claiming the right to
cbtain the necessary data."®

Section 6. Section 89-875, R.C.M. 1247, is amended to
read as follows:

"89-875, Preliminary decree, {(l) Within a reasonable
time after the #$iitneg--of-m-petition-for-determination~of
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entseing-righeas department files with the district court the

material required by section 89-874, the court shall issue a

preliminary decree. The preliminary decree shall be based on

the data submitted wika-tha-petitessm by the department and

on any additional data obtained by the court.

(2) The preliminary decree shall contain the
information, and make the determinations, findings, and
conclusions, required for the final decree under section %3
$89-877¢~of-ehis-net,

(3} The district court shall send a copy of the
preliminary decree by certified mail with return receipt
regquested to the depa}tment and to each person named in the

peeteion-~fited material submitted under section 9-~489-833%

89-874 efé-this-aet or named in the preliminary decree. The
return receipt shall be appended to the preliminary decree.
The costs of mailing the copies shall be paid by the
department.

(4) A perscon named in the petietten material or in the
preliminary decree may inspect the data upon which the
decree is based at any time, and he may purchase copies of
any of the data."

Section 7. Section 8%-876, R.C.M, 1947, is amended to
read as follows:

"89-576. llearing on preliminary decree. (1} The

department or a person named in the peéteien material filed
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under section 9-469-87¥3} 89-874 ef-~ehis-ae+ or named in the
preliminary decree, or any other person for good cause
shown, who objects to the preliminary decree is entitled to
a hearing thereon before the district court.

(2} A request for a hearing shall be filed witih the
district court, and a copy served on the department by
certified mail, within ninety (90) days zfter receipt of the
preiiminary decree. The district court shall, for good cause
shown, reasonably extend this time limit if application £for
the extension is made within ninety (90} days after receipt
of the preliminary decree. A person requesting a hearing on
his objections to the preliminary decree shall also serve,
by certified mail with return receipt requested, a copy of
his request on any person whose rights or priorities will be
affected if the objections are sustained in the hearing. The
rights and priorities of a person who is not served shall
not be affected by the result of the hearing.

{3) The request for a hearing shall contain a precise
statement of the findings and conclusions, in the
preliminary decree, witi which the person requesting the
hearing disagrees., The request shall specify the paragraphs
and pages containing the findings and conclusions to which
objection is made. The request shall state the specific
grounds and evidence on which the objections are based. The
request shall alsoc state the names of all other persons on
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whom it is served,

{4) 1If more than one person requests a hearing on
objections to the preliminary decree, the court may in its
discretion hold a single hearing. Each hearing shall bs
conducted as are other civil actions, but the parties to the
hearing may by agreement and with the court's perﬁission
waive any of the procedural or evidentiary rules, or may
submit only written evidence. Only evidence which is
referred to in a request may be intréduced in a hearing.

(5} In each hearing, the department shall be a party
and 1is entitled to be heard on opjections made by any
person. The department shall be granted adeguate time, prior
to a nearing, to gather evidence pertinent to any objection
to be heard in the hearing."

Section 8., Section 89-880, R.C.M, 1947, is amended to
read as follows:

"89-880. Right to appropriate -- application for
permit. (1} After the--effective-date-oé-this-aet: July 1,
1973, a person may not appropriate water except as provided
in this act. 2 person may only appropriate water for a
beneficial use. A right to appropriate water may not be
acquired by any other method, including by adverse use,
adverse possession, prescription or estoppel; the method
prescribed by this act is exclusive,

(2) Except as otherwise provided in subsection +4% (5)
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of this section, a person may not appropriate water or
commence construction of diversion, impoundment, withdrawal,
or distribution works tiherefore except by applying for and
receiving a permit from the department. The application
shall be made on a form prescriked by the department. The
department shall make the forms available through its
offices and the offices of the county clerks and recorders.
The department shall return a defective application for
correction or completion together with the reasons for
returning it. An application does not lose priority of
filing because of defects, if the application is corrected,
completed and refiled with the department within thirty (30}
days after its return to the applicant, of within a further
time as the department may allow.

{3} The department may  cease action upon an

application for a permit and return it to the applicant when

it finds that the application is not in good faith or does

not snow a bona fide intent to appropriate water for a

peneficial use. 2an application returned for any of these

reasens shall be accompanied by a statement of the reasons

for which it was returned, and there shall be no right to a

priprity date based upon the filing of the application.

Returning an application pursuant to this subsection shall

be deemed a final decision of the department.

€3y--(4) 2 permit issued prior to a final
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determination of existing rights is provisional and is
subject to that final determination., The amount of the
appropriation granted in a provisional permit shall be
reduced or modified where necessary to protect and guarantee
existing rights determined in the final decree. A person may
not obtain any vested right, to an appropriation obtained
under a provisional permit, by wvirtue of construction of
diversion works, purchase of equipment to apply water,
planting of crops, or other acticn, where the permit woulsd
have been denied or modified if the final decree had been
available to the department.

44>--(5) Outside the boundaries of a controlled
groundwater area, a permit is not reguired before
appropriating groundwater by means of a well with a maximum
yield of less than one hundredé (100) gallons a minute.
Withirn sixty (69) days of completion of the weil, the
appropriator shall file notice of completion on a form
provided by the department at its offices and at the aoffices
of the county clerks and recorders. Upon receipt of the
notice, the department shall automatically issue a
certificate of water right. The original of the certificate
shall be sent to the county clerk and recorder, in the
county waerc the point of diversion or place of use is
located, for recordation. The department shall keep a copy

of the certificate in its office in Helena. After

- 5B.395”
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recordation, tie clerk and recorder shall send the
certificate to the appropriator. The date of filing of the
notice of completion is the date of priority of the right.
t54~-{6} Persens--regquired-to-£fiie-weil-iega-and-ether
information-under-the-taws-geverning-the-conservatien-of-otd
and-gas-and-whe-do-se-in-compitance~-with-taose--taws;~-~snaii
be--conaidered--to-—-nave--compited--with~-nti--pf-the-friing
requirementa-of-this-pet-to-the-extent-tt-apptieg--to~-weiis
subdject--te--thase--tawsr-Fhe-date-of-appropristion-sanii-be
the~dnte-that-written-notice-of-intention-to-driti~tg--civen
te——the——baard—-ei-—eii--and—géas—eenservatienr A person who
desires to comnvert a nonpreoductive oil or gas well to a
water well may do so immediately, but shall file a notice of

completion or apply for a permit, depending on the maximum

yield of the well, as otherwise provided in this act. The

date of appropriation shall be the date of filing the notice

of completion or the application for a permit.

$6+--{7) A person may also appropriate water, without
applying for or prior to receiving a permit, under rules
adopted by the board under section 89-869% of this act.,"

Section 9, Section 89%-8S81, R.C.M, 1547, is amended to
read as follows:

"89-881. Notice of application. {1) Upon receipt of a

‘proper application for a permit, the dJdepartment shall

prepare a notice containing the facts pertinent to the
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application and shall publish the notice in a newspaper of
general circulation in the area of the source once a week
for three (3) consecutive weeks. Before the last date of
publication, the department shall alsc serve the notice by
certified mail upon an appropriator of water or applicant
for or holder of a permit who, according to the recofds of
the department, mnay be affected by the proposed
appropriation. A notice shall also be served upon any puklic
agency that has reserved waters in the source under section
26~~-£85-8904. The department may, in its discretion, also
serve notice upon any state agency o©or other perscn the
Zepartment feels may be interested in or afifected Ly the
proposed appropriation. The department shall file in its
records proof of service by affidavit of the publisher in
the case of notice by publication, and by its own affidavit
in the case of service by mail.

{2} The notice shall state that by a date set Ly the
department (not less than tuirty (30) days nor more than
sixty (60) days after the last date of publication) persons
may file with the department written objections to the

application.

{(3) The requirements of subsections (1} and (2} of

this section do not apply if the department finds, on the

basis of information reasonably available to it, that the

appropriation as proposed in the application will not
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adversely affect the rights of other persons."

Section 10. Section 82-~884, R.C.M. 1947, is amended to
read as follows:

*89-834. Action on application. (1} The department
shall grant, deny, or condition an application for a permit
in whole or in part within one hundred twenty (120} days
after the last date of publication of the notice of
application if no hearing is held, and within one hundred

eighty (180) days if a hearing is held; however, in either

case the time may be extended upon agreement of the

applicant, or, in extraordinary cases, not more than thirty

{30} days upon order of the department. If the department

orders the time extended it shall serve a notice of the

extension and the reasons therefor by certified mail upon

the applicant and each person who has filed an objection as

provided by section 89%-382.

{2) However, an application may not be approved in a
modified form or wupon terms, ceonditions, or limitations
specified oy the department, nor denied, wunless the
applicant is first granted an opportunity to be heard. If
no objection is filed against the application, but the
department is of the opinion that the application should be
approved in a wmodified form or upon terms, conditions or
limitations specified oy it, or that the application should
be denied, the department shall prepare a statement of its
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opinion and the reasons therefor. The department shall serve
a statement of its opinion by certified mail wupon the
applicant, together with a notice that the applicant may
obtain a hearing by filing a reguest therefor within thirty
(30) days after the notice is mailed. The notice shall
further state that the application will be modified in a
specified manner, or denied, unless a hearing is requested."

Section 1i, Section 89-8920, R.C.M. 1947, is amended to
read as follows:

"89-820., Reservation of waters. (1) The state or any
political subdivision or agency therecf, or the United
States or any agency thereof, may apply to the board to
resexve waters for existing or future beneficial uses, or to
maintain a minimum flow, level, or quality of water
throughout the year or at such periods or for such length of
time as the board designates.

(2) Upon receiving an application, the department
shall proceed in accordance with sections 23~-threngh--15
$89-881 through 83-383}. After the hearing provided in
section #9-48%5-883%, the board shall decide whether to
reserve the water for the applicant., The department’s costs
of giving notice, holding the hearing, conducting
investigations, and making records, incurred in acting upon
the application to reserve water, except the cost of

salaries of the department's personnel, shall be paid by the

- SB35



10
11
12
13
14
15
16
17

18
19
20
21
22
23
24
25

LC 1341

applicant.

{3} The board may nct adopt an order reserving water
unless the applicant establishes to the satisfaction of the
board:

(a) the purpose of the reservation;

(b} the need for the reservation;

(c} the amount of water necessary for the purpose of
the reservation;

{(d) that the reservation is in the public interest. If
the purpose of the reservation requires construction of a
storage or diversion facility; the applicant shall establish
to the satisfaction of the board that there will be progress
toward completion of the facility and accomplishment of the
purpose with reasonable diligence in accoréance with an
established plan.

(4) After the adoption of an order reserving waters,
the department may reject an application and refuse a permit
for the appropriation of reserved waters, or may, with the
approval of the board, issue the permit subject to such

terms and conditions it considers necessary for the

protection of the objectives of the reservation.

(5) A reservation under this section shall date from

the date the order reserving the water is adopted by the

‘board, and shall not adversely affect any rights in

.existence at that time when-the-order--raserving--waters--is
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ia-adepkad,
(6) The board skall, pericdically but not less than
every ten (l0) years, review existing reservations to ensure

that the objectives of the reservation are being met., Where

the obiectives of the reservation are not being met,
board may extend, revoke or modifr the reservation.” /

Section 12. Section 3%-8Y4, R.C.M. 1547, is amendec to
read as follows:

"89-896, Supervision of water distribution. (1) As-ef
the-effective-date—of-tnts-—acty—~tne The district courts
shall supervise the distribution of water among all
appropriators. This superviscry authority inciudes th2
supervision of all water commissicners appointed prior or
subsequent to the effective date of this act, The
supervision shall be governed by the principle that first in
time is first in right.

{(2) +When a water distribution controversy arises upcn
a source of water in wnich existing rights hawve not been
Getermined accerding to sections 6--ehreugqh—-35--48¢-870

through 89-d7%3-ef-this~aet, any party to the controversy

may petition the district court for reliefﬁ tie The

department mayy shall be served with process in any

proceeding under this subsection ané shall, within a

reasonable time thereafter, notify the court whether it

intends in its discretion within a reasonaile time, to
fiedl-oininistnindil r

]
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begin proceedings to determine existing rigats in he

sgurce, in accordance with this act., The department may, if

it declines to commence proceedings to determine existing

rights in the source, intervene as a party in the

proceeding., The district court from which relief is sought

may grant such injunctive or other relief which is necessary

and appropriate to preserve property rights or the status

quo pending the department's decision whether to determine

existing rights in the source, or the department's decision

to intervene as a party, as the case may be. If the

department does not proceed to obtain a determination of
existing rights, the district ccourt shall settle only the
controversy between the parties.

{3} A controversy between appropriators from a source
which has been the subject of a general determination of
existing rights under sections é~threugh-+5-48%-870 through
39-57%t-e€-this-mer shall be settled by the district court
which issued the final decree. The order of the district
court settling the controversy may not alter the existing
rights and priorities established in the final decree. In
cases involving permits issued Ly the department, the court
may not amend the respective rights established in the
permits or alter any terms of the permits unless the permits
are inconsistent or interfere with rignhts and priorities
established in the £final decree, The order settling the
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controversy shall be appended to the final decree, and a
copy shall be filed with the department. The department

shall be served with process in any proceeding under this

subsection, and the department may, in its discretion,

intervene in the proceeding.

t4}—~Fhe-deparemene-shati-be-named-as-a~-party--in—-any
preocecding-—under—~this--section--and--snati--be-served-with
proceasz”

Section 13. There is a new R.C.M. section numbered
89-879.1 that reads as follows:

89-873.1. Enforcement. (1) A person may not waste
water, prevent water from moving to another person having a
prior right to use the same, or otherwise use water
unlawfully.

{2) If the department ascertains by a means reasonably
considered sufficient by it that a person is violating
subsection (1) of this section or is otherwise violating any
provision of this act or a rule made pursuant thereto, it
may cause written notice to be served on the alleged
violator. The notice shall specify the provision of this
act or rule alleyed to be viclated, and the facts alleged to
constitute a violation, and it may order the vieclator to
take necessary corrective action within a reasonable period
of time stated in the order. The order becomes final

uniess, no later than thirty (30) days after the date the
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notice is received, the person named requests in writing a
hearing before the department. Not more than fifteen (15)
days after receipt of the request, the department shall hold
a hearing.

(3) If, after a hearing held under subsection (1) of
this section, the department finds that a wviolation has
occurred, it shall either affirm or modify the order
previously issued, or issue an appropriate order for the
prevention or abatement of the wviclation involved or for the
taking of other corrective action it considers appropriate.
1f, after hearing on an order contained in a notice, the
department finds that no violation is occurring, it shall
rescind the order. An order issued as part of a notice or
after hearing may prescribe the date by which‘the violation
shall cease and may prescribe time limits for particular
action in prewventing, abating, or controlling the violation.

(4) The department may direct its own attorney, or
request the attorney general or the county attorney to
enforce orders issued pursuant to this section by
appropriate judicial proceedings.

{5) This act does not prevent the department from
making efforts to obtain voluntary compliance through
warning, conference, or any other appropriate means.

Section 14. Section 89~8~100, R.C.M., 13547, is amended
to read as follows:

-23=
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"89-8-100. Hearings before board -- Administrative
Procedure Act. (l} A person who is aggrieved by a final
decision of the department under this act is entitled to a

hearing before the board. A person desiring a hearing

before the board pursuant to this section shall notify the

department in writing within ten (10) days of the final

decision.
(2) The Montana Administrative Procedure Act (Title
82, chapter 42, R.C.M. 1947) ‘governs administrative

proceedings conducted under this act, except that the common

law and statutory rules of evidence shall apply only upon

stipulation of all parties to a proceeding.”

Section 15. Section 83%-8-101, R.C.M. 1847, is amended
to read as follows:

"89-8-101. Penalties. A person who violates or refuses
or neglects to comply with sections 26-43}y-28-4{3i}y--end-~-29
+3y--489-880 (1), 89-892 (1), end 89-893 (3), and 89-897.1 }
ef~this-aet, or of any order of the department, or of any
rule of the board, is guilty of a misdemeanor."

Section 16, There 1is a new R.C.M. section numbered
89-6-102.1 that reads as follows:

"89~8-102,1, Saving clause. Nothing in this act abates
or otherwise adversely affects the validity of any filing,
notice, or judicial proceeding commenced under the law as it
existed before July 1, 1973.
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Section 17. This act aoplies tc applications currently
pending with the department, as well as applications filed
with the department after the effective date of this act.

Section 18. This act is effective upon its passage and

approval.

-End-
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- BILL NOo. 395

INTRCDUCED BY

Deph. o Mool Brrmneveas
A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE MONTANA
WATER USE ACT BY PROVIDING ADDITIONAL DEFINITIONS; DELETING
THE PROVISICHN THAT A USE OF WATER FOR SLURRY TO EXPORT COAL
IS- NOT A BENEFICIAL USE; DELETING THE POWER OF THE BOARD OF
NATURAL RESOURCES AND CONSERVATION TO ADOPT RULES GOVERNING
INTERIM APPROVAL OF A CHANGE OF AN APPROPRIATICH RIGHT;
PROVIDING THAT THE DEPARTMENT SHALL CEASE ACTION ON
APPLICATIONS NOT 1IN \GOOD FAITH OR NOT SEOWING A BONA FIDE
IWUTENT TO APPROPRIATE WATER FOR A BENEFICIAL‘ USE; REQUIRIUG
THE DISTRICT COURT RATHER THAN THE DEPARTMENT TO ISSUE THE
CRDER REQUIRING CLAIMANTS OF EXISTING RIGHTS TO FILE
DECLARATIONS; CLARIFYING THE PRICRITY DATE FOR CONVERTED OIL
OR GAS WELLS; ALLCWING SUSPENSION OF PUSBLICATION OF NOTICE
OF CERTAIN PERMIT APPLICATIONS; PROVIDING FOR EXTENSION OF
TIME TO ACT ON AN APPLICATION; CLARIFYING THE PRICRITY DATE
FOR RESERVATIONS OF WATER;CLARIFYING THE PROCEDURE TO 3BE
FOLLOWED IN THE COURTS' SUPERVISION OF WATER DISTRI3BUTION;
PROVIDING A NEW SECTION FOR ADMINISTRATIVE ENFORCEMENT OF
THE ACT; REQUIRING NOTIFICATION PRIGR TC HEARTINGS BEFORE THE
BOARD; SPECIFYING THE APPLICABILITY OF THE RULES OF EVIDENCE
I ADMINISTRATIVE HEARINGS; PROVIDING A SAVING CLAUSE;

AMENDING SECTIONS 89-867, 89-369, 85-872 THROUGH 89-876,

SECOND

READING
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89-8380, 83-881, 8%5-884, 89-85%GC, 83-83%6, B89-8-100, AID
89-8-101, R.C.M. 1547; AND PROVIDING FOR AN IMMEDIATE

EFFECTIVE DATE."

Bi IT EHACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 8%-£67, R.C.M. 1947, is amended to
read as follows:

"89-867. Definitions. Unless the context requires
otherwise, in this aet chapter:

(1) "water" means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including geothermal water.

" means a use of water for the

{2} "Beneficial. use
benefit of the appropriator, other persons, or the public,
including, but not limited to, agricultural ({including stock
water}, domestic, fish and wildlife, industrial, irrigation,
mining, municipal power, and recreational usesy-preovidedsy
howevery-that-a-use-of-water-for-siurry-to-expore-cont-—from
Montana--is—-not--a-~benefictai-~user—Siurry-—ta—p-mixeure—as
waker-and-insotubie-mateer,

(3} “Appropriate™ means to divert, impound, or
withdraw ({including by stock for stock water) a guantity of
water, or in the case of a public agency to reserve water in
accordance with section 89-890.

(4) T"Existing right" means a right to the use of water

E Al
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which would be protected under the law as it existed prior
to the-effeective-date-of-this-set July I, 1973.

{5) "Groundwater® means any water beneath the land
surface or beneath the bed of a stream, lake, reservoir, or
other body of surface water, and which is not a part of that
surface water.

{6) "Well™ nmeans any artificial opening or excavation
in the ground, however made, by which groundwater is sought
or through which it flows . under natural pressures or is
artificially withdrawn.

(7} "Permit"™ means the permit to appropriate issued by
the department under sections 835-880 through 89-887,

(8) "Certificate" means the certificate of water right
issued by the devartment under sections é9-879, 89-880
+4¥-(5), and 89%-388.

(9} T"Declaration” means the declaration of an existing
right filed with the department under section 83-872.

{10} "Waste™ means the unreasonable loss of water
through the design or negligent operation of an
appropriation or water distribution facility, or the
application of water to anything but a beneficial use.

{11} "Political subdivision means any_ county,

incorporated city or town, public corporation ox district

created pursuant to state law, or other public body of the

state empowered to appropriate water, but not a private
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corporation, association, or group.

433$-(12) "Person” means an individual, association,
partnership, corporation, state agency, political
subdivision, and the United States or any agency thereof.

4#2+-(13) “Department" means the department of natural
resources -and conservation provided for in Title 823,
chapter 15.

4313y-1pivectori-meann-the-director-ef-naturat-resources
and--eenae!vatéen1-—a—-pesitéen—-pzeéided——far-—én-—-seetien
B2A—-3526r

(14) "Board"™ means the .board of natural resources anc
conservation provided for in section 82A-1503,

(15} "Act” means the Montana Water Use Act and any

subsequent amendments or additions thereto."

Section 2, Section 89-869, R.C.M, 1%47, is amended to
read as follows: 7

"89-86%, Powers and duties of board. (1) The board may
prescribe fees or service charges for any public service

23

rendered by the department under this act or under Title 382,
chapter 22, including fees for the filing of applications or
for the issuance of permits and certificates. There shall be
no fees for the filing of declarations or for the issuance
of certificates of existing rights.

{2) The board may adopt rules necessary to implement

and carry out the purposes and provisions of this act. These

-4
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rules may include, but are not limited to, rules to:

{a) govern the issuance and terms of interim permits
anthorizing an applicant for a regular permit under this act
to begin appropriating water immediately, pending final
approval or denial by the department of the application for
a regular permit:

(b} require the owner or operator of appropriation
facilities to install and maintain suitable controlling and
measuring devices;

{(c) require the owner or operator of appropriation
facilities to report to the department the readings of
measuring devices at reascnable intervals! and to file
reports on appropriations; and

(d) zregulate the construction, use and sealing of
wells to prevent the waste, contamination or pollution of
groundwaters;, and

{er-~govern-the~issuance-and-cerma-of-interim-apprevats
authorizine-an--approprinter--to--change--hia--apprepriatien
righe--immedintely-~pending--finat-approvat-er-denint-by-+the
deparemene—of-the--appiication--for--a--prepesecd--change-—4n
aecerdanee-with-seceion-85-892<

(3} The bhoard shall adopt rules providing for and
governing temporary emergency appropriations, without prior
application for a permit, necessary to protect lives or

property.”

w1
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Section 3. Section 89-872, R.C.M, 1947, is amended to
read as follows:
"89-872, Declarations of existing richts. (1} The

department shall obtain from the district court meke an

order pursuant to section 89-873 requiring each person

claiming an existing right within a specified area or from a
specified source to file a declaration of existing right
within one (1) year after the effective date of the order.
The department shall publish notice of the order once a week
for four (4) consecutive weeks prior to its effective date
in a newspaper of general circulation in the affected area.
Before the last date of publication, the department shall
also serve a copy of the order by certified mail upon each
appropriator or his successor in interest within the
specified area or from the specified source who has
requested mailed notice of the order or of whom the
department can readily obtain knowledge, and to each person
owning or being possessed of lands bordering on the stream
or source as ascertained from the land ownership records of
the appropriate county. The department shall file in its
records proof of service of the notice by affidavit of the
publisher in the case of notice by publication, and by its
own afficavit in the case of service by mail.,

{a} The department of fish and game may represent tine
public for purposes of estakblishing eny prior and existing

-G- - o

\‘ I 4\ ‘;",{ i
[ (g &

$

W,



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1341

public recreational use in existing right determinations
under this act, provided that the foregoing shall not be
construed in any manner as a legislative determination of
whether or not a recreaticnal use sought to be established
prior to July 1, 1973, is or was a beneficial use.

{2} A declaration shall be made under oath by each
person claiming an existing right tc use water within the
specified area or from the specified source on a form
provided by the department. The department shall make the
forms available through its offices and the offices of the
county clerks and recorders. The informaticon reguired by the
department may include, but is not limited to, the date of
appropriation, the date the water was first applied to a
beneficial wuse, the amount of water appfopriated, the
purpose of the appropriation, the place and means of
diversion, the place of use, the time during which the water
is diverted and used each year, and a true copy or the
docket number of any judicial decree, notice, or other claim
or evidence upon which the existing right was initiated or
is based.

(3) Declarations shall be sent to the department by
certified mail, with a return receipt reguested. The return
receipt 1is conclusive evidence of receipt, by the
department, of the declaration."

Section 4. Section 89-873, R.C.M, 1947, is amended to
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read as follows:

"89-873. Filing of petition. (1) Fhe-department-shatiy
wWithin-a-reasenabie—time-~after-gathering-ati-data--necessery
under--seetiton—~F--4E9-871}-ef-thits-acty-fite-a-petition-for
determination-ef-extating--rights--in--the--sourece--or--area
speeiféed--én-—the--ardez-maée-unde:—seeeien—8-+89—8$éir-?he
department-shalli-fite-the-petition-in-the-district-court-—of
the--sudieiat-~-district-—tn-——~which--tne--source-—-or--area—is

teentedr Proceedings for the determination of existing

rights shall be commenced by the department in the district

court of the judicial district in which the source or area

is located, The department shall request by petition, and

the district court shall issue an order requiring each

person claiming an existing right within a specified area or

from a specified source to file a declaration as provided in

section 89-872.

(2) 1f the source or area is in two (2) or more
judicial districts, the department shall notify the district
court of each of the judicial districts of its intent <to
file the petition, Within thirty (30) daye of receipt of the
notice, the Jjudges of those district courts shall agree on
which district 9udge shall meaw receive the petition and
snall notify the department of their decision. If the
district judges fail to agree or to notify the department,
the department shall file the petition in the district court

-8-
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of the Jjudicial district in which it determines that the

greatest number of persens--named--in-—-the~--petition--reside

existing rights are likely to be located.”

Section 5. Section B89-874, R.C.M. 1947, is amended to
read as follows:

"g89-874., Contents of petition. (1) Within a reascnable

timer after gathering all data necessary under section

89-871, %he--petition the department shall seake file with

the district court the names of all persons who have filed

declarations under section 8-$89-872%-ef-ehts—ae+ and of all
other persons who appear from the data gathered by the
department to have existing rights to the ‘use of waters
within the specified area or from the specified source.

(2) The department shall also file with the petiedon
district court all data gathered under section ¥-$89-871%-of
this-aee.

(3} If the district court determines that additional
data is necessary prior to issuing the preliminary decree in
order to determine the extent of an existing right, it may
direct the department or the person claiming the right to
obtain the necessary data."

Section 6. Section B89-875, R.C.M. 1247, is amended to
read as follows:

#59-575. Preliminary decree. {1} Within a reasonable
time after the #ilineg-—-ocf-a-patision-for-deteymination-of
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exnisking-righes department files with the district court the

material required by section 89-874, the court shall issue a

preliminary decree. The preliminary decree shall be based on

the data submitted wien-the-petitien by the department and

on any additional data obtained by the court.

{2} The preliminary decree shall contain the
information, and make the determinations, findings, and
conclusions, required for the final decree under section 3
4+83~-877}~of-thin-nect.

{3) The district court shall send a copy of the
preliminary decree by certified mail with return receint
requested to the department and to each person named in the

petteton-—~£fited material submitted under section 5-489-8%3%

89-374 ef-ehis~ame+ or named in the preliminary decree. The
return receipt shall be appended to the preliminary decree.
The costs of mailing the copies shall be paid by the
department.

{4} A person named in the peté+ien material or in the
preliminary decree may inspect the data wupon which the
decree is based at any time, and he may purchase copies of
any of the data."

Section 7. Section 89-876, R.C.M, 1947, is amended to
read as follows:

"89-576. Hearing on preliminary decree. (1) The

department or a perscn named in the pesieien material filed

- 58 3957
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under section 9~488-87¥3} 89-874 of-ehés-aet or named in the
preliminary decree, or any other person for good cause
shown, who objects to the preliminary decree is entitled to
a hearing thereon before the district court.

{(2) A request for a hearing shall be filed with the
district court, and a copy served’ on the department by
certified mail, within ninety (906) days after receipt of the
preliminary decree., The district court shall, for good cause
shown, reasonably extend this time limit if application for
the extension is made within ninety (90) days after receipt
of the preliminary decree. A person requesting a hearing on
his objections to the preliminary decree shall also serve,
by certified mail with return receipt requested, a copy of
his request on any person whose rights or pribrities will be
affected if the objections are sustained in the hearing. The

rights and priorities of a person who is not served shall

‘not be affected by the result of the hearing.

(3) The request for a hearing shall contain a precise
statement of the findings and conclusions, in the
preliminary decree, with which the person requesting the
hearing disagrees, The reguest shall specify the paragraphs
and pages containing the findings and conclusions to which

objection is made., The request shall state the specific

grounds and evidence on which the objections are based. The

request shall also state the names of all other persons on
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whom it is served.

{4) If more than one person regquests a hearing on
objections to the preliminary decree, the court may in its
discretion hold a single hearing. Each hearing shall be
conducted as are other civil actions, but the parties to the
hearing may by agreement and with the court's perﬁission
waive any of the procedural or evidentiary rules, or may
submit only written evidence., Only evidence which is
referred to in a request may be introduced in a hearing.

{3 In each hearing, the department shall be a party
and is entitled to be heard on objections made by any
person. The department shall be granted adequate time, prior
to a hearing, to gather evidence pertinent to any objection
to be heard in the hearing."

Section 8. Section 89-880, R.C.M. 1947, is amended to
read as follows: -

"89-880, Right to appropriate -- application for
permii. (1} After the--affective-date-of-this-act July 1,
1973, a person may not appropriate water except as provided
in®* this act. A ~person may only appropriate water for a
beneficial use., A right tc appropriate water may not be
acquired by any other method, including by adverse use,
adverse possession, prescription or estoppel; the method
prescribed by this act is exclusive,

(2) Except as otherwise provided in subsection +443% (5}

-] 2
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of this section, a person may not appropriate water or
commence construction of diversion, impoundment, withdrawal,
or distribution works therefore except by applying for and
receiving a permit from the department. The application
shall be made on a form prescrited by the department. The
department shall make the forms available through its
offices and the offices of the county clerks and recorders.
The department shall return a defective application for
correction or completion together with the reasons for
returning it. An application does not lose priority of
filing because of defects, if the application is corrected,
completed and refiled with the department wiFhin thirty (30C)
days after its return to the applicant, or within a further
time as the department may allow.

(3) The department may cease action upon _an

application for a permit and return it to the applicant when

it finds that the application is not in good faith or does

not show a bona fide intent to appropriate water for a

peneficial use. An application returned for any of these

reasons shall be accompanied by a statement of the reasons

for which it was returned, and there shall be no right to a

oriority date based upon the filing of the application.

Returning an application pursuant to this subsection shall

be deemed a final decision of the department.

433-~(4Y A permit issued srior to a final
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determination of existing rights is provisional and 1is
subject to that final determination. The amount of the
appropriation granted in a provisional permit shall be
reduced or modified where necessary to protect and guarantee
existing rights determined in the final decree. A person may
not obtain any vested right, to an appropriation cbtained
under a provisional permit, by virtue of construction of
diversion works, purchase of equipment to apply water,
planting of crops, or other action, where the permit woulad
have been denied or modified if the final decree had been
available to the department.

€4¥--{5) Outside the boundaries of a controlled
groundwater area, a permit is not required before
appropriating groundwater by means of a well with a maximum
Yield of 1less than one hundred (100) gallons a minute,
Within sixty (60) days of completion of the well, the
appropriator shall file notice of completion on a form
provided by the department at its offices and at the offices
of the county clerks and recorders. Upon receipt of the
notice, the department shall automatically issue a
certificate of water right. The original of the certificate
shall be sent to the county clerk and recorder, in the
county where the point of diversion or place of use is
located, for recordation. The department shall keep a copy

of the certificate in its office in Helena. After
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recordation, the clerk and recorder siall send the
certificate to the appropriator. The date of filing of the
notice of completion is the date of priority of the right.
£53-~(6) Persens--reguired-to-£fite-weii-iogs-and-other
infermation-under-the-tawe-governing-che-conservation-of-oii
and-gas-ané-who-do-se~-in-compiiance-with-tnose~--itawsy--shatt
be~~econsidered-—to-—hnave--compited--with--aiti--af-the-£iting
requirements-of-this-act-to-the-extent-te-appiies--so--weiis
subject--to-~those--tawsr-Fhe-date~of-apprepriation-shait-be
the-date-that~written~notice—of-intention-to-driii-ss--given
to-—the—~wonrd-—pf-—oii-—and--gas-conservatient A person who
desires to convert a nonproductive oil or gas well to a
water well may do so immediately, but shall file a notice of

completion or apply for a permit, depending on the maximum

yield of the well, as otherwise provided in this act. The

date of appropriation shall be the date of filing the notice

of completion or the application for a permit.

£6+--{7) A person may also appropriate water, without
applying for or prior to receiving a permit, unier rules
adopted by the board under section 89-869% of this act."

Section 9. Section 89-~881, R.C.M. 1947, is amended to
read as follows:

"89~881. MNotice of application. (1) Upon receipt of a
proper application for a permit, the department shall
prepare a notice containing the facts pertinent to the

-15~
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application and shall publish the notice in a newspaper of
general circulation in the area of the source once a week
for three (3} consecutive weeks. Before the last date of
publicaticon, the department shall alsc serve the notice by
certified mail wupon an appropriator of water or applicant
for or holder of a permit who, according to the records of
the department, may be affected by the proposed
appropriation. A notice shall also be served upon any public
agency that has reserved waters in the source under section
26--$89-890%. The department may, in its discretior, also
serve notice upon any state .agency or other person the
department feels may e interested in or affected Ly the
proposed appropriation. The department shall file in its
records proof of service by affidavit of the publisher in
the case of notice by publication, ard by its own affidavit
in the case of service by mail. -

(2} The notice shall state that by a date set Ly the
deparﬁment (not less than thirty (30) days nor more tinan
sixty (60) days after the last date of pulblication) persons
may file with the department written objections to the

application.

(3) The reguirements of subsections (1) and (2) of

this section do not apply if the department finds, on the

basis of information reasonably available to it, that the

appropriation as proposed in the application will not
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adversely affect the rights of other persons."

Section 10. Section 89-884, R.C.M. 1947, is amended to
read as follows:

"83-534. Action on application. (1) The department
shall grant, deny, or condition an application for a permit
in whole or in part within one hundred twenty (120) days
after the last date of publication of the notice of
application if no hearing is held, and within one hundred

eighty {180) days if a hearing is held; however, in either

case the time may be extended upon agreement of the

applicant, or, in extraordinary cases, not more than thirty

{30) days upon order of the department. If the department

orders the time extended it shall serve a notice of the

extension and the reasons therefor by certified mail upon

the applicant and each person who has filed an objection as

provided by section 89-882.

(2) Howewver, an application may not be approved in a
modified form or upon terms, conditions, or limitations
specified oy the department, nor denied, unless the
applicant is first granted an opportunity to be heard, If
no objection is filed against the application, but the
department is of the opinion that the application should be
approved in a modified form or upon terms, conditions or
limitations specified by it, or that the application should
be denied, the department shall prepare a statement of its

-17-
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opinion and the reasons therefor. The department shall serve
a statement of its opinion by certified mail upon the
applicant, together with a notice that the applicant may
obtain a hearing by filing a request therefor within thirty
(30) days after the notice is mailed. The notice shall
further state that the application will be modified in a
specified manner, or denied, unless a hearing is requested."

Section 11, Section 89-890, R.C.M. 1%47, is amended to
read as follows:

"89-850., Reservation of waters. (1) The state or any
political subdivision or agency thereof, or the United
States or any agency thereof, may apply to the lboard to
reserve waters for existing or future heneficial uses, or to
maintain a minimum flow, 1level, or gquality of water
throughout the year or at such periocds or for such length of
time as the beard designates.

(2} Upon receiving an application, the department
shall proceed in accordance with sections 23--tnreugh~-39
$89-881 <through 89-883%. After the hearing provided in
section 3#9-489~8833%, +he bocard shall decide whether to
reserve the water for the applicant. The department's costs
of giving notice, holding the hearing, conducting
investigations, and making records, incurred in acting upon
the application to reserve water, except the cost of

salaries of the department's personnel, shall be paid by the

e
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applicant.

{3) The board may not adopt an order reserving water
unless the applicant establishes to the satisfaction of the
board:

{a} the purpose of the reservation;

(b} the need for the reservation;

{(c) the amount of water necessary for the purpose of
the reservation;

{d) that the reservation.is in the public interest. If
the purpose of the reservation requires construction of a
storage or diversion facility, the applicant shall establish
to the satisfaction of the board that there will be progress
toward conmpletion of the facility and accomplishment of the
purpose with reasonable diligence in accoraance with an
established plan.

{4) After the adoption of an order reserving waters,
the department may reject an application and refuse a permit
for the appropriation of reserved waters, or may, with the
approval of the board, issue the permit subject to such
terms and conditions it considers necessary for the
protection of the objectives of the reservation.

{5) A reservation under this section shall date from

the date the order reserving the water is adopted by the

board, and shall not adversely affect any rights in
existence at that time when-the-erdew--reserving--watkers—-is
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ta-mdopted.

(6) The board shall, periodically but not less than
every ten {10) years, review existing reservations to ensure
that the objectives of the reservation are being met. Where
the objectives of the reservation are not being met, the
board may extend, revoke or modify the reservation."

Section 12. Section 89-84%, R.C.M. 13947, is amenceu to
read as fellows:

*89-896., Supervision of water distribution. (1) As-~ef
the-eféostive-date-of-tnin-—aecey7-—the The district courts
shall supervise the distribution of water among all
appropriators. This supervisory authority includes the
supervision of all water commissioners appointec prior or
subsequent to the effective date of this act. The
supervision shall be governed by the principle that first in
time is first in right. .

{2) When a water distribution controversy arises upon
a source of water in which existing rights have not been
determined according to sections 6--ehrough—-38--$82-870C

through 89-379+-ef-this—aes, any party to the controversy

may petition the district court for relief. ¢ke The

department wmayy shall be served with process in any

proceeding under this subsection and shall, within a

reasonable time thereafter, notify the court whether it

intends in its «discretion, within a reasonatle time, to

=
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begin proceedings to determine existing rights in the

source, 1in accordance witih this act. The department may, if

it declines to commence proceedings to determine existing

rights in the source, intervene as a party in the

proceeding. The district court from which relief is sought

may grant such injunctive or other relief which is necessary

and - appropriate to preserve property rights or the status

quo pending the department's decision whether to determine

existing rights in the source, or the department's decision

to intervene as a party, as the case may be. If the

department does not proceed to obtain a determination of
existing rights, the district court shall settle only the
controversy between the parties.

{3) A controversy between appropriators from a source
which has been the subject of a general dJdetermination of
existing rights under sections é-thweugh-35-485-870 through
89-375}~ef~¢hts-mee shall be settled by the district court
which issued the final decree. The order of the district
court settling the controversy may not alter the existing
rights and priorities established in the final decree. In
cases involiving permits issued by the department, the court
may not amend the respective rights established in the
permits or alter any terms of the permits unless the permits
are inconsistent or interfere with rights and priorities
established in the final decree. The order settling the
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controversy shall be appended to the final decree, and a
copy shall be £filed with the department. The department

shall be served with process in any proceeding under this

subsection, and the department may, in its discretion,

intervene in the proceeding.

44} --The-deparement-shali-be-nemed-as-a--parey-——in-—-any
proeceeding~-—under--this--gection-~and-~shati--be-served-with
precaaas”

Section 13. There is a new R.C.M. section numbered
89-879.1 that reads as follows:

89-879.1. Enforcement. (1) A person may not waste
water, prevent water from moving tc another person having a
prior right to use the same, or otherwise use water
unlawfully.

(2) If the department ascertains by a means reascnably
considered sufficient by it that a person is wviolating
subsection (1} of this section or is otherwise violating any
provision of this act or a rule made pursuant thereto, it
may cause written notice to be served on the alleged
violator. The notice shall specify the provision of this
act or rule alleged to be violated, and the facts alileged to
constitute a violation, and it may order the violator to
take necessary corrective action within a reasonable period
of time stated in the order, The order becomes final

unless, no later than thirty (30) days after the date the
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notice is received, the person named requests in writing a
hearing before the department. Not more than fifteen (15)
days after receipt of the request, the department shall hold
a hearing.

(3) If, after a hearing held under subsection (1) of
this section, the department finds that a violation has
occurred, it shall either affirm or medify the order
previously issued, or issue an appropriate order for the
prevention or abatement of the violation involved or for the
taking of other corrective action it considers appropriate.
If, after hearing on an order contained in a notice, the
department finds that no violation is oeccurring, it shall
rescind the order. An order issued as part of a notice or
after hearing may prescribe the date by which'the violation
shall cease and may prescribe time limits for particular
action in preventing, abating, or controlling the violation.,

(4} The department may direct its own attorney, or
request the attorney general or the county attorney toc
enforce orders issued pursuant to this section by
appropriate judicial proceedings.

(5) This act does not prevent the department from
making efforts to obtain voluntary compliance through
warning, conference, or any other appropriate means.

Section 14, Section 8%-8-100, R.C.M. 1347, is amended

to read as follows:
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"89-5-100. Hearings before board -- Administrative
Procedure Act. (1) A person who is aggrieved by a final
decision of the department under this act is entitled toc a

hearing before the board. A person desiring a hearing

before the board pursuant to this section shall notify the

department - in writing within ten (10) days of the final

decision.
{2} The Montana Administrative Procedure Act (Title
82, chapter 42, R.C.M. 1947} governs administrativa

proceedings conducted under this act, except that the common

law and statutory rules of evidence shall apply only upon

stipulation of all parties to a proceeding."

Section 15, Section 8Y-8-101, R.C.M. 14947, is amended
to read as follows:

"89~-8-101. Penalties. A person who violates or refuses
or neglects to comply with sections #&-<%}7-28-+43i}7--and--24
£3%--439-880 (1), 89-892 (1}, and 89-893 (3), and 89-897.1 %}
of-this-aece, or of any order of the department, or of any
rule of the board, is guilty of a misdemeanor.”

Section 16. There 1is a new R.C.M. section numbered
89-5-102.1 that reads as follows:

"89-8-102.1., Saving clause. Nothing in this act abates
or otherwise adversely affects the validity of any filing,
notice, or judicial proceeding commenced under the law as it
existed before July 1, 1973,

“-Dd-
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Section 17. This act applies to applications currently
pending with the department, as well as applications filed
with the department after the effective date of this act.

Section 18. This act is effective upon its passage and
approval.

~End-
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SENATE BILL NO. 395
INTRODUCED BY ROBERTS

(BY REQUEST OF DEPARTMENT OF NATURAL RESOURCES)

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE MONTANA
WATER USE ACT BY PROVIDING ADDITIONAL DEFINITICNS; BEBB¥INE
FHE-PROVIST ON- PHAT- A~ B5 B-0FP-WAFER-FOR-S LURR¥- PO -EHPORF~-EO6AE
I6--NO¥-A-BENEFI€IAE~U689 DELETING THE POWER OF THE BOARD OF
NATURAL RESOURCES AND CONSERVATION TO ADOPT RULES GOVERNING
INTERIM APPROVAL OF A CHANGE OF AN APPROPRIATION RIGHT:
PROVIDING THAT THE DEPARTMENT SHALL CEASE ACTION OoN
APPLICATIONS NOT IN GOOD FAITH OR NOT SHOWING A BONA FIDE
INTENT TC APPROPRIATE WATER FOR A BENEFICIAL USE; REQUIRING
THE DISTRICT COURT RATHER THAN THE DEPARTMENT TOC ISSUE THE
ORDER REQUIRING CLAIMANTS OF EXISTING RIGHTS TO FILE
DECLARATIONS ; CLARIFYING THE PRICRITY DATE FOR CONVERTED OIL
OR GAS WELLS; ALLOWING SUSPENSION OF PUBLICATION OF NOTICE
OF CERTAIN PERMIT APPFLICATICNS; PROVIDING FOR EXTENSION CF
TIME TO ACT ON AN APPLICATICN; CLARIFYING THE PRIORITY DATE
FOR RESERVATIONS OF WATER; CLARIFYING THE PROCEDURE TO BE
FOLLOWED IN THE COURTS' SUPERVISION OF WATER DISTRIBUTION;
PROVIDING A NEW SECTION FOR ADMINISTRATIVE ENFORCEMENT OF
THE ACT; REQUIRING NOTIFICATION PRIOR TO HEARINGS BEFORE THE
BOARD; SPECIFYING THE APPLICABILITY OF THE RULES OF EVIDENCE

IN ADMINISTRATIVE HEARINGS; PROVIDING A SAVING CLAUSE;

THIRD

READING
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SB 039502

AMEEDING SECTIONS 89-867, 89-869, 89872 THROOGH 89-876,
89-880, 89881, 89-88a, 89-890, B89-8%6, BS-8-100, AaAND
89-8-10%, K.C.M. 1947; AND PROVIDING FOR AN IMMEDIATE

EFPECTIVE DATE."™

BE IT EFACTED BY THE LEGISLATUBE OF THE STATE OF MONTANA:
section 1. Section 59—867, R.C.M. 1947, is amended to
read as follows:

"89-867. Definitions. Unless the context requires
otherwise, in this aet chapter:

(1} ™iater® =means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including geothermal water.

(2} ™Beneficial use® zmeans a use of vater for the
benefit of the appropriator, other persons, or the public,
inciuding, but not limited to, agricultaral {inclmding stock
vater), domestic, fish and wildlife, industrial, irrigation,
mining, municipal power, and recreational usesy-prewided,
hovovery-that a—wbe—of water for-slurry-to—export-eoal-—Eren

I . I E. : ] i! s . I y E
water-and—inseluble—sattesr; PROVIDED OWEVER, THAT USE _OP
BATER _FOR SLUBRY TO EXPORT COAL _FROM MONTAMA IS NOT .}
BEMEPICIAL USE.  SLURRY IS A MIXTURE OF WATER AND JNSOLUBLE
MATTEER.

(3) *™Appropriate™ aeans to divert, impound, or
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withdrav (including by stock for stock vater) a gquantity of
yater, or in the case of a public agency to reserve water in
accordance with section 89-890.

(8) *"Existing right™ means a right to the use of water
which wounld be protected under the law as it existed prior
10 the—effeotive-date-ofthisagt July 1, 1373.

{5} “Groundwater® means any vater beneath the land
surface or beneath the bed of a stream, lake, reservoir, or
other body of surface water, and which is not a part of that
surface vater.

{6} ™¥ell™ means any artificial opening or excavation
ia the ground, hovever made, by which groundwater is sought
or through whick it flows upder natural pressures or is
artificially withdrawn.

(7) *Perait"™ means the permit to appropriate issued by
the department under sections 89-830 through 89-887.

{8} ™Certificate" means the certificate of wvater right
issged by the department under sections 89-879, 89-880
4»—(5}, and 859-886.

{(3) “beclaratior™ means the declaration of am existing
right filed with the department uader section 89-872.

{10) “Haste®™ seans the unreasomable 1loss of water
through the design or negligent operation of an
appropriation or water distribution facility, or the
application of water to anything but a beneficial use.

-3— SB 395
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(11} "Political™ subdivision means any county,

incorporated city or town, public corporation or district

created pursuant to state law, or other public body of the

state empowered to appropriate water, but not a private

corporation, association, or group.

{ii+-i&3l "Person®™ means an individual, association,
partnership, corporation, state agency, political
subdivision, and the United States or any agency thereof.

422%-(13) “"Department" means the department of natural
resources and conservation provided for in Title 823,
chapter 15.

£33 -dpiresteri-neans-the-divestor-eof-natural-ressurces
and--censervationy ——a-—-pesition——previded--for—in---seection
82a-18187

{(14) "Board" means the board of natural resources and

conservation provided for in section 82A-1509.

{15} "Act" means the Montana Water Use &act  and any

subsequent amendments or additions thereto."

Section 2, Section 89-869, R.C.M. 1947, is amended to
read as follows:

"89-869. Powers and duties of board. (1} The boarc may
prescribe fees or service charges for any public service
rendered by the department under this act or under Title 89,
chapter 29, including fees for the filing of applications or
for the issuance of permits and certificates. There shall be

-l SB 395
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no fees for the filing of declarations or for the issmunance
of certificates of existing rights.

(2} The board may adopt rules necessary to implement
and carry out the purposes and provisioas of this act. These
rules may include, but are not limited to, rules to:

{a) govern the issuance and terms of interim permits
authorizing an applicant for a regular permit under this act
to begin appropriating water immediately, pending £final
approval or denial by the department of the application for
a regular permit;

{b) reguire the owner or eperator of appropriation
facilities to install and maintain suitable controlling and
seasuring devices;

{c} reguire the owner or operatcr of appropriation
facilities to rTeport to the department the readings of
measuring devices at reasonable intervals, and to file
reports on appropriatiorns; and

(d) regulate the construction, use and sealing of

wells to prevent the vaste, contamination or pollution of

groundvaters. and

_5_ st 395
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(3) The board shall adopt rules providing for ard
governing temporary easergency appropriations, without prior
application for a permit, necessary +to protect lives or
property."

Section 3. Section B9-872, R.C.HM. 1947, is amended to
read as follows:

m89-672. Declarations of existing rights. {1} The

departaent shall obtain from _the district coort =ake an

order pursusant to section B89-873 rTequiring each person

clajeing an existing right within a specified area or from a
specified source to file a declaration of existing right
within one (1) year after the effective date of the order.
The department shall publish notice of the order once a week
for four (4) consecutive weeks prior to its effective date
in a newspaper of general circulation in the affected area.
Before the last date of publication, the department shall
also serve a copy of the order by certified mail upon each
appropriater or his successer in interest within the
specified area or from the specified §onrce who has
requested mailed notice of the order or of whom the
department can readily obtain knowledge, and to each person
owning or being possessed of lands bordering on the strean
or source as ascertained from the land owpership records of
the appropriate county. The department shall file in its
records proof of service of the notice by affidavit of the

—6— 5B 395
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publisher in the case of notice by publication, amd by its
ous affidavit in the case of service by sail.

{a) The departgent of fish and game may represent the
public for purposes of establishing any prior and existing
public recreational use in existing right determinations
npdar this act, provided that the foregoing shall not bhe
construed im any mamnner as a legislative determination of
vhether or not a recreational use sought to be established
prior to July ?, 1873, is or was a bempeficial use.

{2) A declaration shall be »ade under ocath by each
person claiming an existing right to use water within the
specified area or from the specified source on a form
provided by the department. The department shall make the
forms available through its offices and the offices of the
county clerks and recorders. The information required by the
departaent may include, but is not limited to, the date of
appropriation, the date the water was first applied to a
beneficial use, the amount of water appropriated, the
parpose of the appropriation, the place and means of
diversion, the place of use, the time during which the water
is diverted and used each year, ané a +true copy or the
docket number of ary judicial decree, notice, or other clais
or evidence upon which the eaisting right was initiated or
is based.

{3) Declarations shall be sent to the dJdepartment by
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certitied wmail, with a return receipt requested. The return
receipt is conclusive evidence of receipt, by the
department, of the declaration.”

Section 4. Section 69-873, R.C.M. 1947, is amended to
read as follows:

"89-—873. Piling of petition. (1) Fhe departdeni—Shaliy

leoated~ Proceedings for the determination of _existing

rjght hall be copmenced by the departpent in the district

rt_of the dudicial djstrict ip which the sonrce or area
is_Jocated.  The department shpall request by petition, and
the district coert shall issue an order reguiripng _each
persop claiming ap existing right withip a specified drea or
from a specified source to file a declaration as provided in
sectjon 89872,

{2) If the source or arxea is in two (2} or more

jedicial districts, the department shall uotify the district
court of each of the judicial districts of its intent +to
file the petition. Within thirty (30) days of receipt of the
notice, the Judges of those district courts shall agree on

—B— SB 395
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wvhick district Judge shall hea® receive the petition and
shall notify the department of their dJdecision. If the
district judges fail to agree or to notify the departsent,
the department shall file the petition in the district court

of the judicial district in which jt determines_that the

greatest nvaber of p &—paped—in—th petition —re6id

existipg rights are likely to be located.®™

Section 5. Section 89-87h, k.C.M. 1947, is amended to
read as follows:

®39-674. Contents of petition. (3} kithin a reasonable
time after gathering _all  data_ _necessary _under _section
89871, The—petition the department shall state file with
the district court the names of all persons vho have filed

declarations under section 8-f-9-8723-ofthis—aet and of all

other persons Wwho appear froem the data gathered by the
department to have existing rights to the use of waters
within the specified area or froam the specitied source.

(2} The departsent shall alse file with the pedition

district court all data gathered under section FI-fF89-871}-ef
this—aet.

{3) If the district court djetermines that additional
data is necessary prior to issuing the preliminary decree in
order to deteraine the extent of an existing right, it may
direct the department or the person claiging the right to
obtain the necessary data.®™
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Section 6. Section 89-875, E.C.M. 1947, is amended to
read as follows:

n;9-875. Preliminary decree. (1) ¥ithin a reasonable
time after the £iling —ef-o petition for—deteraination—eof
exicting-Figats department files with the district court the

material recuired by section 89-874, the court shall issue a

preliminary decree. The preliminary decree shall be based on
the data submitted with—the—petitien by the departament and
on any additional data obtained by the court.

{2} The preliminary decree shall contain the
information, and =make the determinations, £indings, and
conclusions, required for the final decree under section 13
£89-8773-of—this—act.

{3) The district court shall send a copy of the
preliminary decree by certified mail with return receipt
requested to the department and to each person named in the
petition—£iled materisl subaitted under section 9-489-8333}
89-874 eof—this—aet or named in the preliminary decree. The

return Teceipt shall be appended to the prelizinary decree.
The costs of wmailing the copies shall be paid by the
department.

(4) B person named in the petitien material or in the
preliminary decree may inspect the data vupon which the
decree is based at any time, and he may purchase copies of
any of the data."™

—10— SB 395
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Section 7. Section B9-876, R.C.M. 1347, is amended to
xread as followuws:

RBS~-676. Hearing on preliminary decree. (1) The
department or a person named in the petidion materiagl filed
under section $~f88-873] 89874 ef-thie—aet or named in the
preliainary decree, or any other person for good cause
shown, who objects to the preliminary decree is entitled to
a hearing thereon before the district court.

{2} A reguest for a hearing shall be filed with the
district court, aad a copy served on the departeent by
certified mail, within ninety (90) days after receipt of the
preliminary decree. The district court shall, for good cause
shown, reasonably extend this timse limit if application for
the extension is made within ninety (90) days after receipt
of the preliminary decree. A person requesting a hearing ok
his objections to the preliminary decree shall also serve,
by certified mail with return receipt reguested, a copy of
kis reguest on any persor whose rights or priorities will be
affected if the objections are sustainea in the hearing. 1he
rights and priorities of a person who is not served shall
not be atfected by the result of the hearinyg.

(3) The request for a hearing shall coantain a precise
statesent ot the findings and conclusions, in the
preliminary decree, with whichk the person requesting the
hearing disagrees. The reguest shall specify the paragraphs

~11- S$B 395

~ o W» . w o~

o«

LY
11
12
13
"W
15
16
17
18
19
20
21
22
23
28
25

SB 0395/02

and pages containing the fipdings and conclusioms to which
objection is made. The request shall state the specific
grounds and evidence on which the objections are based. The
request shall also state the names of all other persons on
whoa it is served.

(4} If more tham one person Tregquests a hearing on
objections to the preliminary decree, the court may im its
discretior hold a single hearing. Each hearing shall be
conducted as are other civil actions, but the parties to the
bearing may by agreement and with the court's persission
waive any of the procedural or evidentiary rules, or aay
submit only writtem evidence. Only evidence which is
referred to in a reguest Eay be introduced in a hearing.

{5) In each hearing, the departaent shall be a party
and is entitled to be heard on objections made by any
person. The departeent shall be granted adequate time, prior
to a hearing, to gather evidence pertinent to any objection
to be heard in the hmearing.®

Section 8. Section 8Y%—E80, R.C.M. 1947, is amended to
read as follows:

»g9-g80. Right to appropriate -— application for
permit. (1) After the—effestivedate—otthis—ast July 1,
1973, a person may not appropriate water except as provided
in this act. A person ay only appropriate water for a
beneficial use. 2 right to appropriate water =may mnot be
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acquired by amy other method, including by adverse use,
adverse possession, prescription or estoppel; the method
prescribed by this act is eiaclusive.

{2) Except as otherwise provided in subsection 4 (5)
of this section, a person may bnot appropriate water or
comwence construction of diversion, impoundment, withdrawal,
or distribution works therefore except by applying for and
receiving a peramit from the department. The application
shall be made on a form prescribed by the department. The
departaeat shall wmake the forms awvailable through its
offices and the offices of the county clerks and recorders.
The department shall return a defective application for
correction or completion together with the reasons for
returning it. Aa applicatien does not lose priority of
filing because of defects, if the application is corrected,
cospleted and refiled with the department within thirty (30)
days after its return to the applicant, or within a further
time as the departaent may allow.

43} The departsent Bay cease action upon an

application for a permit apd return it to_the applicant when
it finds that the applicatjop is not in good faith or does
not show a bopa fide intent to appropriate water for a
beneficial use. An__application returped for any uf_ these

reasons_shall be acconpapnjied by & statement ot the reasons

for which it was returned, and there shall be no right to a
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priority date based upon the filing of the application.

Beturpning an_ application pursuant to this subsectjon shall

e Geemed a fin decision of the department.

+33—(4} A pernit issued prior to a final
deternination of existing rights is provisional apd is
subject to that fipal deteraination. The amount of the
appropriation granted in a provisional permit shall be
reduced or modified where necessary to protect and guarantee
existing rights determined in the final decree. A person may
not obtain any vested right, to an appropriation obtained
under a provisional perait, by virtue of construction of
diversion works, purchase of equipaent to apply vater,
planting of crops, or other action, vhere the permit woula
have been denied or modified if the final decree had been
available to the departsent.

“43—(5) Outside the boundaries of a controlled
groundwater arez, a permit is not required before
appropriating groundwater by means of a well with a maximum
yield of less than oné hundred {(100) gallons a minute.
Within sixty (60) days of completion of the well, the
appropriator shall file notice of completion on a fora
provided by the department at its offices and at the cffices
of the county clerks and recorders. Upon receipt of the
notice, the department shall auntomatically issue a
certitficate of water right. The origimal of the certificate

—14— SB 395
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shakl: be sent to the couaty clerk and recorder, im the
county vhere the poiat of diversion or place of use is
¥oc¢eteéd, for recordation. The departmemt shall keep a copy
of the certificate in ‘its office in H#Helenma. After
recordation, the clerk and recorder shall send the
certificate to the appropriator. The date of filing o1 the
notice of cospletion is the date of priority of the right.

+8)—(6] Pesseope—required—to—file—well-logs—aad—eabhes

2 dasd ) 44 . £ e dridl 3 N
to-~the—board—eft—eil—and—gas—eonsesyationy A person who

desires - to comvert a nponproductive oil or gas well to a

water well may do so ismediately, but shall file a notice of
coapletion or apply for a permit, depending on the maxisus
yield of the well, as othervise provided in this act. ZThe
dat opriatien sh t te o i t notj

f _cos ti or t i ermit.

464—(7)} A person eay also appropriate vater, without
applying for or prior to receiving a permit, under rules
adopted by the board under section 89-869% of this act.”™

Section 9, Section 39-881, R.C.#. 1947, is amended to

—15— SB 395
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read as follows:

*59-881. Notice of application. (1) Upon receipt of a
proper application for a perait, the department shall
prepare a potice containing the facts pertinent to the
application ard shall publish the notice in a newspaper of
general circulation in the area of the source once a week
for three (3) consecutive weeks. Before the last date of
publication, the department shall also serve the notice by
certified mail upon ar appropriator of water or applicant
for or holder of a permit who, accordirg to the records of
the department, nay be af fected by the proposed
appropriation. A notice shall also be served upon any public
agency that has reserved waters in the source under section
26fF£9-8903. The department may, in its d&iscretion, also
serve notice uwpon any state agency or other person the
departaent feels may be interested in or aftected by the
proposed appropriation. The department shall file in its
records proof of service by affidavit of the publisher in
the case of notice by publication, and by its own aftidavwit
in the case of service by mail.

{2} The motice shall state that by a date set by the
department (not less than thirty (30) days nor more than
sixty (60) days after the last date of publication) perzsons
may file with the department written objections to the

application.

—16— SE 395
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£3)  The reguirements of sabsections (1) _amnd (2} of

this section do__pot apply if the department finds, om the
basis_of information reasonably available to _it, that _the

appropriation as propeosed ip the _application will mnot

afversely affect the rights of other persons.”™

Sectiun 1. Section 89-684, E.C.M. 1947, is amended to
read as tollows:

*B9-5£B84, Action on application. (1} The department
shall grant, deny, or condition an application for a perzit
in whole or in part within one bhundred twenty (120) days
after the last date of publication of the npotice of
application if no hearing is held, and within one hundred
eighty (180} ~ days if a hearing is held;_however, in either

case_ _the time pay _be extended _upopn _agreement of the

applicant, or, ip eztraordinary cases, not sore thap_ thirty
{30} days upon order of the department. If the department

orders__the time _extended _3it_ _shall serve a_notice of the

extension and_the reasons therefor by certified mail _upop
the applicant and_ each pexrson who has filed an objection_as

provided by section B89-88%.

(2} However, an application may not be approved in a
modified form or upon terms, conditions, or limitations
specitied by the department, nor denied, unless the
applicant is first granted an opportunity to be heard. It
nc objection is filed against the application, but the
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department 1is of the opinion that the application should be
approved in a modified torm or upon terss, conditions or
limitations specified by it, or that the application should
be denied, the department shall prepare a statement of its
opinion and the reasons therefor. The department shall serve
a statement of its opinion by certified wmail uvpon the
applicant, together with a notice that the applicant nmay
obtain a hearing by tiling a reguest therefor within thirty
{30) days after the notice is wmailed. The notice shall
further state that +the application will be modified in a
specified amanner, or demied, unless a hearing is requested.®

Sectionr11. Section 89890, R.C.K. 1947, is amended to
read as follows:

"89-890. Beservation of waters. (1) The state or any
political subdivision or agency thereof, or the United
States or any agency thereof, may apply to the board +to
reserve waters for existing or future beneficial ases, or teo
saintain a wminimum flow, level, or quality of water
throughout the year or at such periods or for such lergth of
time as the board designates.

{2} ©Upon receiving an application, the department
shall proceed in accordance with sections 37—&hkreuvgh—19
F89-881 through 89-8633. After the hearing provided in
section 39 —f89-8833, the board shall decide whether to
reserve the water for the applicant. The departrent®s costs

~18— SB 395



@ = o W

10
Lk
12
3
14
15

16

5B 0395/02

of givinyg nocice, holding the hearing, conducting
investicaticns, and making records, incurred in acting upon
the application to reserve water, except the cost of
salaries ot the department*s persoannel, shall be paid by the
applicant.

{3) The board may not adopt an order reserving water
gnless the applicant establishes to the satisfaction of the
board:

{a) the purpose of the reservation;

{b}) the need for the reservation;

{c) the amount of water necessary for the purpose of
the reservation;

{d) that the reservation is in the public interest. If
the puorpose of the reservation requires construction of a
storage or diversion facility, the applicant sball establish
to the satisfaction of the board that there will be progress
toward completion of the facility and accoaplishment of the
purpose with reasonable diligence 1in accordance ¥ith an
established plan.

{4) Atter the adoption of an order reserving vaters,
the department say reject an application and refuse a permit
for the appropriation of reserved waters, or may, vwith the
approval of the board, issue the perrit subject to such
terss and conditions it considers necessary for the
protection of the objectives of the reservation.
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{5) A reservation under this section ghall_ _date froa

the_ _date the order reserwing the water is adopted by the

board, apd shall not adyersely affect any rights in
existence at _that _tise whes—the—order—fesesving—waters—ic
adopted.

(6} The boatd shall, periocdically but 1not less than
every ten (10) years, review existing reservations to ensure
that the objectives of the reservation are being met. Where
the objectives of the reservation are not being aet, the
board may extend, revoke or modify the reservation.™

Section 1Z. Section 89-896, R.C.M. 1547, is amended to
read as follows:

®g9-£96. Supervision of water distribution. (1) #s—of
the-offeetive—date—ei—thic——a6ty—the The district courts
shall supervise the distribution of water among all
appropriators. This supervisory aathority includes the
supervision ot all wvater comamissioners appointed prior or
subsequeht to the effective date of this act. The
supervision shall be governed by the principle that first in
time is first io right.

(2) When a‘vater distributicn controversy arises unpen
a sounrce of water in which existing tights bhave not been
detersined according to sections 6—thEsugh——I5—F89-870

throogh 89-879}-ef-this-aet, any party to the controversy

Bay petition the district court for relief. +he The
—20— SB 395
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department mayy, shull be served with process _in any
proceeding upder tibis subsectiop apd shall, within a
reascnable tizme tlexeafier, uotify _the court whetber it

jpteusds in its Jiscretion, withiz a rcasomable tisme, %o

tegin jroceedings to deternine existing rights in  the

scarce, in accordaLce #with tiis act. The dspartasent mey, if

it _decliires 1o copmedbcs progeedings to  detezaine existinyg

vigbts in the source, _intervene as @  paryty in the

proceeding.  The distzict ccurt from which zelief is songpt
gay gratt srch injupctive or other relief which is mecessary

and _approptiate  %to _preserve property rights or the statas
gon_pending ide departaertts decision whether to determine
existiug richts in ihe source, cor_the departament's decision
to intervens _as _a__party, as the case »say _be, If tke

" department does not proceed to obtain a determination of

existing riykts, the district court shall settle only the
controversy between the parties.

{3) % controversy betveen appropriators fros a source
which has been the subject of a general determinatica of
existing rights under sections é&-tkrewah—¥5-{89-87C through
89-8793—ef—this—aect shall be settled by the district court
which isswmed the {inal decree. The crder of the district
court settling the controversy may not alter +the existinyg
rights and priorities established in the final decree. In
cases imveolving permits issued by the departiment, the court

-21- SB 395

w O un [3%]

[T-T - o

12
13
"
15
16
17
18
19
20
21
22
23
24
25

SB @395,02

may ©not amend the respective rights established in the
pernits or alter any terms of the persits unless the permits
are incorsistent or interfere with rights and priorities
established is the final decree. The crder settling the
controversy sball be appended to the final decree, and a
copy shall be filed with the department. The departasent
shall be served with process in any proceeding under _this
subsection, amnd the departsent pay, in its discretion,

intervene_in the proceeding.

<& 3—Fhe-departrent-shall-be rased as—o—pacty—imn—ad¥
g.' a 3 . A
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Section 13. Section 89-8-100, R.C.M. 1947, is amended

to read as follows:

%89-5—100. Bearings before bhoard — -adeinistrative
Procedure Act. (%) & person who is aggrieved by a final
decision of the departmeent npder this act is entitled to a
hearing tefore the board. A__person desiring a_hearing
before the board pursuant to tnis section shall mnotify the

departmwent ip writing withjia _ten (180} days _of the final
decision.

{2) The Boatana Adaministrative Procedure act (Title
8z, chapter u2, F.C.H. 1947) governs adainistrative
proceedings conducted under this act,_except that the comzop

law and_statutory rules of evidepce spail apply only upoyn

stipulation of all parties to a_ proceeding.®

Seetion—15 Section—-89--8—1351 FrCeid 19432 i anoded

Section 14. There is a nev BR.C.M. section nuabered

89—8-102.1 that reads as follovws:
20— SB 395
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289-8-102.1. Saving clause. Nothing in this act abates
or othervise adversely affects the validity of any filing,
potice, or judicial proceeding commenced under the law as it
existed before Jely 1, 1973,

Section 15. This act applies to applicatioms currently
pending with the department, as well as applications filed
with the department after the effective date of this act.

Sectior 16. This act is effective upom its passage ard

approval.
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HOUSE OF REPRESENTATIVES March 20, 1975
COMMITTEE ON NATURAL RESOURCES AMENDMENTS TO SENATE BILL NO. 395,
Be amended in the third reading copy as follows:
1. Amend the title, page 2, line 2.
Following: "89-884,"
Insert: "89-885,"
2. Amend page 18, following line 11.
Insert: A new section 11 to read as follows and renumber subsequent
séctions.
‘"Section 11. Section 89-885, R.C.M. 1947, is amended to read as
follows:
"89-885. Criteria for issuance of permit. The department shall issue
a permit if:
(1) there are unappropriated waters in the source of supply;
(2) the rights of a prior appropriator will not be adversely affected;
(3) the proposed means of diversion or construction are adequate;
(4) the proposed use of water is a beneficial use;
(5) the proposed use will not interfere unreasonably with other
planned uses or developments for which a permit has been issued or for
which water has been reserved;

"(6) the proposed use will not adversely affect fish, wildlife or

recreational values in existence at the time of the application as may

be determined by the department upon submission of evidence by any person

asserting that value.

3. Amend page 20, former section 11, subsection‘(S), lines 2 and 3.
Following: The first "the"

Strike: "date the order reserving the water is adopted by the board"

Insert: "filing of an application for a reservation with the department”

AS 50 AMENDED BE CONCURRED 1IN




March 28, 1975

HOUSE OF REPRESENTATIVES

Committee of the Whole Amendment to NATURAL RESQURCES COMMITTEE

AMENDMENTS, dated March 20, 1975, to Senate Bill No.

395,

reading copy as follows:

Amend amendment No. 2 (Section 11 (6))

1. Following: "will not"
Strike: "adversely affect"
Insert: "substantially destroy"

AND AS SO AMENDED

BE CONCURRED IN

third
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SENATE BILL NO. 395
INTRCDUCED BY ROBERTS
{BY REQUEST OF DEPARTMENT OF NATURAL RESOURCES)
A BILL FOR AM ACT ENLVITLED: "AN ACT TO AMEND THE MONTANA
WATER  USE ACT BY PROVIDING ADDITIONAL DEFINITIONS: DERBFEING
PHE~PROVISEION-PHAP-A-YEE-OF -WAYER-FOR-EEURRY¥ -PO-EXPORT-—-COAL
$5--NeP-A-BENEFEEFAR~¥6By DELETING THE POWER OF THE BOARD OF
NATURAL RESOURCES AND CONSERVATION TO ADOPT RULES GOVERNING
INTERIM APPROVAL OF A CHANGE OF AN AﬁPROPRIATION RIGHT;
PROVIDING THAT THE DEPARTMENT SHALL CEASE ACTION ON
APPLICATIONS NOT IN GOOD FAITH OR NOT SHOWING A BONA FIDE
INTENT TO APPROPRIATE WATER FOR A BENEFICIAL USE; REQUIRING
THE DISTRICT COURT RATHER THAN THE DEPARTMENT TO ISSUE THE
ORDER REQUIRING CLAIMANTS OF EXISTING RIGHTS TO FILE

DECLAPATIONS; CLARIFYING THE PRIORITY DATE FOR CONVERTED OIL

NR  GAS WELLS; ALLOWING SUSPENSION OF PUBLICATION OF NOTICE

OF CERTAIN PERMIT APPLICATIONS; PROVIDING FOR EXTENSION OF
TIME TC ACT ON AN APPLICATION; CLARIFYING THE PRICRITY DATE
FOR RESERVATIONS OF WATER; CLARIFYING TEE PROCEDURE TO BE
FOLLOWED 1IN THE COURTS' SUPERVISICHN OF WATER DISTRIBUTION;
PROVIDING A NEW SECTIOK FOR ADMINISTRATIVE ENFCORCEIENT OF
THE ACT; REQUIRING MOTIFICATION PRIOR TO HEARINGS BEFORE THE
BOARD; SPECIFYING THE APPLICABILITY OF THE RULES OF EVIDENCE

IN ADMINISTRATIVE HEARINGS; PROVIDING A SAVING CLAUSE;
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AMENDING SECTICMNS 89-867, 89-869, B89-872 THROUGE 89-876,

89-880, 89-881, 85-8B84, 89-885, 89-890, 89~-896, 89-8-100,
AND 89-B-101, R.C.M. 1947; AND PROVIDING FOR AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 89-867, R.C.¥. 1947, is amended to
read as follows:

"89-867. Definitions. Unless the context requires
otherwise, in this eet chapter:

{1} “Water® means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including geothermal water.

{2) “"Beneficial wuse™ means a use of water for the
benefit of the appropriator, other persons, or the public,
including, but not limited to, agricultural ({(including stock
water), domestic, fish and wildlife, industrial, irrigaticn,
mining, municipal power, and recreational usesy-preovidedsy
hewevery-that-a-use-of-water-for-siurry-te-expore-coat-—-frem

Mentana—-its--not--a-—-benefieint--user-Sturry-ta-—a-mineure-cf

water-and-inseluble-matker; PROVIDED, HCWEVER, THAT A USE OF

WATER FOR SLURRY TC EXPORT COAL FROM MONTANA IS NOT A

BENEFICIAL USE. SLURRY IS A MIXTURE OF WATER AND INSOLUBLE

MATTER.

(3) ™Appropriate®™ means to divert, impound, or

-2~ SB 395



1¢
11
12
13
14
15

16
17

18
19
20
21
22

23
24

25

SB 0395/03

withdraw (including by stock for stock water) a quantity of
water, or in the case of a public agency to reserve water in
accordance with section 89-890.

{4) "Existing right"™ means a right to the use of water
which would ke protected under the law as it existed prior
to the-effective-date-ef-this-met July 1, 1973.

{5) “Groundwater®™ means any water beneath the land
surface or beneath the bed of a stream, lake, reservoir, or
other body of surface water, and which is not a part of that
surface water.

(6) ™Well™ means any artificial opening or excavation
in the ground, however made, by which groundwater is socught
or through which it flows under natural pressures or is
artificially withdrawn.

{7) "Permit" means the permit to appropriate issued by

the department under sections 8%-880 through 89-387.

{8} "Certificate" means the certificate of water right
issued by the department under sections 89-879, 89-880
+43-(5), and 89-888.

(9) "Declaration" means the declaration of an existing
right filed with the department under section 89-872.

(10) "Waste™ means the unreasonable loss of water
through the design or negligent operation of an
appropriation or water @distribution facility, or the
application of water to anything but a beneficial use.
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(L1} "Political" subdivision means any county,

incorporated city or town, public corporation or district

created nursuant to state law, or cther public body of the

state empowered to appropriate water, but not a private

corporation, association, or group.

4¥%$~(12) "Person" means an individual, association,
partnership, corporation, state agency, political
subdivision, and the United States or any agency thereof.

€24~ (13) "Department” means the department of natural
resources and conservation provided for in Title 82A,
chapter 15.

<13} ~-2pirectori-means-the-director-sf-nacurat-resources
and--conservationy--a--pesieien--provided--for--in---section
82p-25357

(14) "Board" means the board of natural resourcés and
conservation provided for in section 82A-1509.

{15} "Act” means the Montana Water Use 2Act and any

subseguent amendments or additions thereto.”

Section 2. Section 89-863%, R.C.M. 1947, is amended to
read as follows:

"89-869, Powers and duties of board. {1) The board may
prescribe fees or service charges for any public service
rendered by the department under this act or under Title 89,
chapter 29, including fees for the filing of applications or
for the issuance of permits and certificates. There shall be

-4- 5B 39%
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no fees for the filing of declarations or for the issuance
of certificates of existing rights.

(2) The board may adopt rules necessary to implement
and carry out the puvposes and provisions of this act. These
rules may include, but are not limited to, rules to:

{a} govern the issuance and terms of interim permits
authorizing an applicant for a regular permit under this act
to begin appropriating water immediately,> pending £inal
approval or denial by the department of the application for
a regular permit;

{b} require the owner or operator of appropriation
facilities to install and maintain suitakle controlling and
measuring devices;

(c) regquire the owner or operater of appropriation
facilities to xeport +to the department the readings of

measuring devices at reasonable intervals, and to file

reports on appropriations; and

(d) regulate the construction, use and sealing of
wells to prevent the waste, contamination or poliutign of
groundwaters, and

{e}-——gevern-the-itssuance-and-terms-of-interim-approvely
autherizging-an——apprepriateor--to--change-~his-—appropriation
right--immediatety--pending--£finali-approvat-or-deniai—-by-the
department~of-the--appiteation--for-—a--preposed--change~-in
accordanee-with-seetion-89-892<
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(3) The board shall adopt rules providing for and
governing temporary emergency appropriations, without prior
application for a permit, necessary to protect lives or
property.”

Section 3. Section 89-872, R.C.M, 1947, is amended to
read as follows:

*89-872, Declarations of existing rights. {1) The

department shall obtain from the district court make an

order pursuant to section 89%-873 reguiring each person

claiming an existing right within a specified area or from a
specified source to file a declaration of existing right
within one (1) year after the effective date of the order.
The department shall publish notice of the order once a week
for four (4} consecutive weeks prior to its effective date
in a newspaper of general circulation in the affected area.
Before the last date of puklication, the department shall
also serve a copy of the corder by certified mail upon each
appropriator or his successor in interest within the
specified area or from the specified source whe has
requested mailed notice of the order or of whom the
department can readily obtain knowledge, andéd tc each person

owning or being possessed of lands bordering on the stream

or source as ascertained from the land ownership records of
the appropriate county. The department shall file in its
records proof of service of the notice by affidavit of the

—-6= SB 395
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publisher in the case of notice by pubklication, and by its
own affidavit in the case of service by mail,

fa) The department of fish and game may represent the
public for purposes of establishing any prior and existing
public recreational use in existing right determinations
under this act, provided that the foregoing shall not be
construed in any manner as a legislative determination of
whether or not a recreational use sought to be established
prior to July 1, 1973, is or was a beneficial use.

{2) A declaration shall be made under oath by each
person claiming an existing right to use water within the
specified area or from the specified source on a form
provided by the department. The department shall make the
forms available through its offices and the offices of the
county clerks and recorders. The information regquired by the
department may include, but is not limited to, the date of
appropriation, the date the water was first applied to a
beneficial wuse, the amount of water appropriated, the
purpose of the appropriation, the place and means of
diversion, the place of use, the time during which the water
is diverted and used each year, and a true copy or the
docket number of any judicial decree, notice, or other claim
or evidence upon which the existing right was initiated or
is based.

{3) bpeclarations shall be sent to the department by
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certified mail, with a return receipt requested. The return
receipt is conclusive evidence of receipt, by the
devartment, of the deaclaraticn.”

cection 4. Section 89-873, R.C.¥. 1947, is amencea to
read as follows:

“89~373. Filing of petition. (1) Fhe-demrartment-shaii;
within-—a-ressenable—tine~after-gathering-ati-data-necessary
under-sectton—-+F-489-671t-of-thin-acetr-£fite-—-a--petition——for
determination--of--extsting--rights--in--the--seurce-er—-area
specified-in-the-order-made-under-seetion--8--489-8323+~-Fhe
department-—~shati-£ite-the-petition-in-the-districe—coure-of
the-gudiciat-—district—in--which--the--souree--or--area--%s

teeateds Proceedings for the determination of existing

rights shall be commenced by the department in the district

court of the judicial district in which the source or area

is located. The department shall request by petition, and

the district court shall issue an order requiring each

person claiming an existing right within a specified area or

from a specified source to file a declaration as provided in

section B9-872,

(2) If the source or area is in two (2) or more
judicial districts, the department shall notify the district
court of each of the judicial districts of its intent to
file the petition. Within thirty (3C) days of receipt of the
notice, the judges of those district courts shall agree on
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which district 4wdge shall hear receive the petition and
shall notify the department of their decision. If the
district Jjudges fail to agree or to notify the department,
the department shall file the petition in the district court

of the judicial district in which it determines that the

greatest numker of persens--named--in-the-petition-reside

existing rights are likely to be located.”

Section 5. Section 89-874, R.C,M, 1947, is amended to
read as fellows:

"89-874, Contents of petition. (1) Within a reasonatle

time after gathering all data necessary under section

39-371, Fhe-petitien the department shall seate file with

the district court the names of all persons who have filed

declaratiors under section 8-489-872%-ef-this-aet and of all
other persons who appear from the data gathered by the
department +to have existing rights to the use of waters
within the specified area or from the specified source.

{2} The department shall also file with the petitten
district court all data gathered under section F-489-871}-of
thia-aetk,

(3) If <+the district court determines that additional
data is necessary prior to issuing the preliminary decree in
order tc determine the extent of an existing right, it may
direct the department or the person claiming the right to
oltain the necessary data."
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Section 6. Section 89-875, R.C.M. 1947, is amended to
read as follows:

"89-875, Preliminary decree. (1) Within a reasonable
time after the £iiinme-ef-a--petition--for--determination--of

extating-rights department files with the district court the

material required by section B89-874, the court shall issue a

preliminary decree. The preliminary decree shall be based on

the data submitted with-the-petitien by the department and

on any additional data obtained by the court.

{2) The preliminary decree shall contain the
information, and make the determinations, findings, and
conclusions, reguired for the final decree under section 3
£89-877}-0f-this-act,

(3) The district court shall send a cony of the
preliminary decree by certified mail with return receipt

requested to the department and to each person named in the

petition-£fited material submitted under section 9--189-8%73%

89-874 of--this-met or named in the preliminary decree. The
return receipt shall be appended to the preliminary decree.
The costs of mailing the copies shall be paid by the
department.

(4) A person named in the petitier material or in the
preliminary decree may inspect the data wupon which the
decree is based at any time, and he may purchase copies of
any of the data."
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Section 7. Section 89-876, R.C.M. 1947, is amended to
reau as follows:

"63-87¢. Lhearing on preliminar, decree. (1} The
department or a person named in the petttien material filed
under section 9-489-833+% 39-874 ef-this—aet or named in the
preliminary decree, or any other person for good cause
shown, who okjects to the preliminary decree is entitled to
a hearing therecn before the district ccurt.

(2) P request for a hearing shall be filed with the
district court, and @ copy served on the department by
certified mail, within ninety (90) days after receipt of the
preliminary decree. The district court shall, for good cause
shown, reasonakly extend this time limit if application for
the extension is made within ninety (30) days after receipt
of the preliminary decree. A person regquesting a hearing on
his objections to the preliminary decree shall also serve,
by certified mail with return receipt requested, a copy of
his reguest on any person whose rights or priorities will be
affected if the objections are sustained in the hearing. The
rights and priorities of a person who is not served shall
not be affected by the result of the hearing.

{3) The reguest for a hearing shall contain a precise
statement of +the findings and conclusions, in the
preliminary decree, with which the person reguesting the
hearing disagrees. The request shall specify the paragraphs
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and pages containing the findings and conclusions to which
objection is made. The reguest shall state the specific
grounds and evidence on whicix the objections are based. The
reguest shall also state the names of all other persons on
whom it is served.

{4) If more than one person requests a hearing on
objections to the preliminary decree, the court may in its
discretion hold a single hearing. Each hearing shall ke
conducted as are other civil actions, but the parties to the
hearing may by agreement and with the court's permission
waive any of the procedural or evidentiary rules, or may
submit only written evidence. Only evidence vhich is
referred to in a request may be introduced@ in a hearing.

{(5) In each hearing, the department shall be a party
and is entitled toc be heard on objections made Ly any
verson. The department shall be granted adegquate time, prior
to a hearing, to gather evidence pertinent to any objection
to be heard in the hearing."

Section 8. Section B89-880, R.C.M. 1347, is amended to
read as follows:

"89-880. Right to appropriate =-- application for
permit. (1) After the-effeective-date-sé-—this--aet July 1,
1973, a person may not appropriate water except as provided
in this act. & person may only appropriate water for a
beneficial use. A right to appropriate water may not be
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acguired by any other method, including Ly adverse wuse,
adverse possession, prescription or estoppel; the method

prescriked by this act is exclusive.

{(2) Except as otherwise provided in subsection 44% (5}

of this section, a person may not apgropriate water or
commence construction of diversion, imgoundment, withdrawal,
or distribution worls therefore except by applying for and
raceiving a permit from the department. fhe application
shall bke made on a form prescribed by the department. The
department shall make the forms availakle through .its
offices and the offices of the county clerks and recorders.
The department shall return a defective application for
correction or comnletion together with the reasons for
returning it. #in application does not lose priority of

filing because of defects, if the application is corrected,

complated and refiled with the department within thirty (390}

days after its return to the applicant, or within a further
time as the department may allow.

(3} The department may cease acticn upon _an

application for a permit and return it to the applicant when

it finds that the application is not in good faith or does

not show a bona fide intent to appropriate water for a

peneficial use. 2n application returned for any of these

reasons shall be accompanied by a statement of the reasons

for which it was returned, and there shall be no right to a
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priority date based upon the filing of the application.

Peturning an application pursuant to this subsection shall

be deemed a final decision of the department.

433--{4) A permit issued prioxr to a final
determination of existing =rights 1is provisicnal and is
subject to that final determination. The amount of the
appropriation granted in a provisional permit shall be
reduced or modified where necessary to protect and guarintee
existing rights determined in the final decree. A person may
not obtain any wvested right, to an appropriation obtained
under a provisional permit, by wvirtue of construction of
diversion works, purchase of equipment to apply water,
planting of crops, or other action, where the permit would
have Leen denied or modified if the final decree had been
available to the department.

$43~-(3) Outside the boundaries of a controlled
groundwater area, a permit is not required before
appropriating groundwater by means of a well with a maximum
yield of 1less than one hundred (100) gallons a minute.
Within sixty (60} days of completion of the well, the
appropriator shall file notice of completion on a form
provided by the department at its offices and at the offices
of the county clerks and recorders. Upon receipt of the
notice, the department shall automatically issue a

certificate of water rigkt. The original of the certificate
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shall be sent to the county clerk and recorder, in the
county where the point of diversion or place of use is
located, for recordation. The department shall keep a copy
of the certificate 1in its office in Helena. After
recordgation, the clerk and recorder shall send the
certificate to the appropriator. The date of filing of the
notice of completicn is the date of priority of the right.
$5¢--1(6) Persens--required-te-file-weii-logs-and-eother
information-under-the-taws-governing-the-conservation-of-oid
and-gns-and-whe-do-so-in~compiiance-with-those-~taws;~-shati
be--econstdered--to--have--compited--with-~att--of~the-fiting
requirements-af-this-aet-to-the-extent-it-appiies--to-~-weiis
subjesr-——te-—those--iawss-Fhae-date-of-appropriation-shati-he
the-date-that-written-notice-of-intention-to-driti-is--given
to~~the--board--of--oiti--and--gas-conservations A person who
desires to convert a nonproductive o0il or gas well to a
vater well may do so immediately, Lut shall file a notice of
completion or apply for a permit, depending on the maximum
vield of the well, as otherwise provided in this act. The

date of appropriation shall be the date of filing the notice

of completion or the application for a permit.

+6¥~--(7) A person may also appropriate water, without

applying for or prior to receiving a permit, under rul:s
adopted by the board under section 89-869 of this act.”
Section 9. Section 82%-881, R.C.M, 1947, is amended to

-15- SB 395

10
11
12
13

14

16
17
18

29
21
22
23
24

25

SB 0395/03

read as follows:

*39-881. Notice of application. {l) Upon receipt of a
proner application for a permit, the department shall
prepare a notice containing the facts pertinent to the
application and shall publish the notice in a newspaper of
general circulation in the area of the source onca a weeck
for three (3) consecutive weeks. Before the last date of
publicaticn, the department shall also serve the notice by
certified mail upon an appropriator of water or applicant
for or holder of a permit who, according to the records of
the department, may be affected by the proposed
appropriation. 2 notice shall also be served upon any public
agency that has reservad waters in the source under section
26~-48%-390%. The department may, in its discretion, also
serve notiée upon any state agency or other person the
department feels may be interested in or affected by the
proposed appropriation. The department shall file in its
records procf of service by affidavit of the pubtlisher in
the case of notice by publication, and by its own affidavit
in the case of service by mail.

{2) The notice shall state that by a date set by the
department {not less than thirty (30} days nor more than
sixtvy (60) days after the last date of publication) persons
may file with the department written objections to the
application.
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(3) The requirements of subksections (1} and (2} of

this section do not apply if the department finds, on the

rasis of information reasonably available to it, that the

appropriation as proposed in the application will not

adversely affect the rights of other persons.”

Section 10. Section 89-884, R.C.M. 1947, is amended to
read as follows:

"89-884. Action on application. (l). The department
shall grant, deny, or condition an application for a permit
in whole or in part within one hundred twenty (120) days
after the last date of publication of the notice of
application if no hearing is held, and within one hundred

eighty (180) days if a hearing is held; however, in either

case the time may be extended upon agreement of the

applicant, or, in extraordinary cases, not mere than thirty

(30) days upon order of the department., If the department

orders the time extended it shall serve a notice of the

extension and the reasons therefor by certified mail upon

tiie applicant and each person who has filed an objectiaon as

provided by section 89-882,

{2} However, an application may nct be approved in a
modificd form or wupon terms, conditions, or limitations
specified by the department, nor denied, unless the
applicant is first granted an copportunity to ke heard. if
no objection is filed against the application, but the
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department is of the opinion that the application should be
approved in a modified form or upon terms, conditions or
limitations specified by it, or that the application should
be denied, the department shall prepare a statement of its
opinion and the reasons therefor. The department shall serve
a statement of its cpinion by certified mail wupon the
applicant, together with a notice that the applicant may
obtain a hearing by filing a request therafor within thirty
(30) days after the notice is mailed. The notice shall
further state that the application will be modified in a
specified manner, or denied, unless a hearing is requested,”

SECTION 11l. SECTION 89-885, R.C.M. 1947, IS AMENDED TO

READ AS FOLLOWS:

"89-885. Criteria for issuance of permit. The
department shall issue a permit if:

(1) there are unappropriated waters in the source of
supply;

(2) the rights of a prior appropriator will not be
adversely affected;

(3) the proposed means of diversion or constructicn
are adequate;

(4) the proposed use of water is a beneficial use;

(5} the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit

has been issued or for which water has been reserved;

-18- SB 385



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0395/03

(6} the proposed use will not adversely-——--affest

SUBSTANTIALLY DESTROY fish, wildlife or recreational values

in existence at the time of the application as may be

determined by the department upon submission of evidence by

any person asserting that value."

Section 12, Section 89-390, R.C,M., 1947, is amended to
read as follows:

"89-890. Reservation of waters. (1) The state or any
political subdivision or agency therecf, or the United
States or any agency thereof, may apply to the board to
reserve waters for existina or future beneficial uses, or to
maintain a minimur flow, 1level, or gquality of water
throughout the year or at such periods or for such length of
time as the board designates.

{2} Upon receiving an application, the department
shall proceed in accordance with sectiong #3F-thwemah-39
+89-881 through 89-2833%, After the hearing provided in
section #8--420-8833, the board shall decide whether to
reserve the water for the applicant. The department's costs
of givine notice, holding the hearing, conducting
investigations, and making records, incurred in acting upon
the application to reserve water, except the cost of
salaries of the denartment's personnel, shall be paid by the
applicant.

(3} The board may not adopt an order reserving water
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unless the aoplicant establishes to the satisfaction of the
boards:

{a) the purpose of the reservation;

{b) the need for the reservation;

(c) the amount of water necessary for the purpose of
the reservation;

{d) that the reservation is in the public interest. If
the purpose of the reservation requires construction of a
storage or diversion facility, the applicant shall establish
to the satisfaction of the board that there will be progress
toward completion of the facility and accomplishment of the
purpose with reasonable diligence in accordance with an
established plan.

(4) After the aloption of an order reserving waters,
the deparfment may reject an application and refuse a permit
for the appropriation of reserved waters, or may, with the
approval of the board, issue the permit subject to such
terms and conditions it considers necessary for the
protection of the objectives of the reservation.

{5} A reservation under this section shall date from

the date-—the--erder~—reserving-the-water-is-adoptad-py-the

board FILING OF AN APPLICATION FOR A RESERVATION WITH THE

DEPARTMENT, and shall not adversely affect any rights in

existence at that time when-the~-order--veserving—-waters-—is
adeopted,
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{6} The board shall, periodically but not less than
every ten (19) years, review existing reservations to ensure
that the objectives of the reservation are being met. Where
the objectives of the reservation are not being met, the
board may extend, revoke or modify the reservation.”

Section 13. Section 89-896, R.C.M. 1947, is amended to
read as follows:

"89-896. Supervision of water distribﬁtion. (1) As--e&
the——eéfeetive-—iate-—ef-this——eee7-the'ZEE district courts
shall supervise the distribution of water among all
appropriators. This supervisory authority includes the
supervision of all water commissioners appointed prior or
subsequent to the effective date of this act. The
supervision shall be governed by the principle that first in
time is first in right.

(2} When a water distribution controversy arises upon
a source of water in which existing rights have not beeﬁ
determined according to sections 6--threugh--35--$89-870

through 89-879}--ef~—thés-aet, any party to the controversy

may petition the district court for relief. the The

department mayy shall be served with process in any

proceeding under this subsection and shall, within a

reasonable time thereafter, notify the court whether it

intends in its discretion, within a reasonable time, to

begin proceedings *to determine existing rights in the
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source, in accordance with this act, The department may, if

it declines to commence proceedings to determine existing

rights in the source, intervene as a party in the

proceeding., The district court from which relief is sought

may crant such injunctive or other relief which is necessary

and appropriate to preserve property rights or +the status

quo pending the department's decision whether to determine

existing rights in the source, or the department's decision

to intervene as a party, as the case may be, If the

department does not proceed to obtain a determination of
existing rights, the district court shall settle only the
controversy between the parties.

{3) A controversy between appropriators from a source
which has been the subject of a general determination of
existing rights under sections é-threugh-35-$89-870 through
89-879}-~-0f~—his-~amd shall be settled bv the district court
which issued the final decree. The order of the district
court settling the controversy may nct alter the existing
rights and priorities established in the final decree. 1In
cases involving permits issued by the department, the court
may not amend the respective rights established in the
permits or alter any terms of the permits unless the permits
are inconsistent or interfere with rights and priorities
established in the final decree. The order settling the

controversy shall be appended to the final decree, and a
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copy shall be filed with the dJdepartment. The department

shall be served with process in any proceeding under this

subsection, and the department may, in its discretion,

intervene in the proceeding.

£i)=-—Fhe-deparement-shaii-be-named-as-a--pavey-—in—-any
proceedina——nnder-—this-——section——and~-shaii--be-served-with
processc”
Seetion-13z-~FPhere-is-a--new--RsEsMr-~sectton-~numbered
A8-839vi-that-reads-aas~fotlewst
89-838<-1---Enforeementr~—~<{ii-—h--parssn-—may-not-yante
watery-prevent-water-from-movina-te-ansther-person-having-—-a
prier——right--to-——use--the--samey-—-or--stherwise-—use~--water
mntawEniiys
t23-—Ff-the-deparetment-ascertains-by-a-means-reasenabiy
considered-sufficient-pby--it--that--a--person--is-~vieintbing
subsection-{i-ef-this-sectton-or-is-otherwise-violnting-any
provisien——of--this-——act-or-a-rute-made-pursuane-cheretas;-ie
may-sanse-——writtepn--notice-——fto——phe——seryed-—-on-—tha--altiteged
viotators——-Fhe-—netice-—-shali-specify-the-provision—ef~this
act-or-rute-atieqed-to-pe-vriolntedy-and-che-facts-aiieqged-te
constitnte-a-violationy-and-it-may-—~order--the--violator--to
take--necensary-corrective-action-within-a-reasonabie-period
oé-kime-stated-—in--the--orderc—~-Fhe-—order--pecomen--£inal
uniessr——no--}ater--than-thirty—+3é+—days-aite:-the—dete—tﬁe
notice-is-received;-the-person-named-requests—in--writing——a
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hearing——-pefore-~-the~deparementy~—Hot-more-than-£ifeeen-{5)
days-after-recetpe-of-the-requesty-the-deparement-shati-hoid
a-hearinar

43--Efy-after-a-hearina-heid-under-subseceion-——{i}-~of
this--sectiony-—the--deparement——Ffinds—-thnt-a-violakion-has
eccurred;-——tt-—shati--ateher—-affirm--ar--modify--the--srder
previonsiy--issuedy--or--issue--an-appropriate-order-for-the
prevention-or-abatement~of-the-viotation-inveived-er-fer-the
taking-of-other-corrective-action-it-considers——appropriatey
i£7--after—-hea:inq—-en--aa-er&er-centained-in—a—netéee;-the
deparement-finds-that-no-viectation-is--occurringy-——-it--shaii
rescind--the--orderz—-An-order-issued-as-paret-sf-a-notice—or
after-hearing-may-prescribe-the-date-by-which-the--vieltation
shail--cease-——and--may--preseribe-time-timita-for-pareicntar
actien—in;preventingf—abatingy-er—centzeiiinq-the—vieiationr

44y -~Fhe-departmant-may-direct--tts——own--ateorney;—-or
resuest-—tha-—~abborney-—neneral-—gr--tche--asunty-ntiorney-teo
enforee——orders—-issued--pursnant--—to--—this-~-gection-~—by
apprepriate-fudicial-procecdéingss

45} ~-Fhis——act-~does--not-~prevent--the-depariment-frem
making--efforts--to——obtnin--vetuntary--compliance---threungh
warningy-conferencey-or-any-other-appropriate-meansry

Section Li. Section R9-§-10Nn, R.C.M. 1947, is amended
to read as follows:

"89~-8~100. Hearings before board -- Administrative
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Procedure Act. (1) A person who is aggrieved by a final
decision of the devartment under this act is entitled to a

hearing before the board. A person desiring a hearing

before the board pursuant to this section shall notify the

department in writing within ten (10} days of the final

decision.
(2) The Montana Administrative Procedure Act (Title
R2, chapter a2, R.C.M. 1947) governs administrative

proceedinos conducted under this act, except that the common

law and statutory rules of evidence shall apply only upon

stipulation of all parties to a proceeding.”

Beection-15y--Eection-898-8-129t7-RrErsMr~134F7~is——amended
to-read-as-£foliowss

139-8-3837--Penattiesr———A--person--whe---viotates---or
refuses--or-negieces-to-comply-with-sections-i6-<{3}+7-26-4t137
and-29-433-$89-800-<1}7-689-892-{1}7-ond--83-833~~{3}y~————and
85-89¥<c3-~}-—of-this-actr-or-of-any-erder-af-tha-departmenty
er-of-any-rute-of-the-boardy-ta-guitey-of-a-misdemeansrcd

Section 15. There is a new R.C.M. section numbered
89-8-102.1 that reads as follows:

"89-8-102,1. Saving clause. Nothing in this act abates
or otherwise adversely affects the validity of any filing,
notice, or judicial proceedinag commenced under the law as it
existed before July 1, 1073,

Section 16. This act applies to applications currently
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pending with the department, as well as applications filed
with the department after the effective date of this act.

Section 17. This act is effective upon its passage and
approval,

-End-
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