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I¥TRODUCED BY

A BILL FOR AN ACT ENTITLEL: ®™AX ACT TO PROVIDE FOE THE

IDENTIFICATION, AABILITATION AND HUMAN PRIGHTS OF THE
DEVELOPMENTALLY DISABLED; AMENDING SECTION 80-2312, E.C.m.
1947; AED HKEPEALIKG SECTIONS 38-30% THROUGH 38-303, AND

80—2303 THROUGH 60-2309, K.C.M. 1947.%

BE IT ERACTED BY TEE LEGISLATURE OF THE STATE OF MONTARA:

Section 1. The purpose of this act is:

{1} to secure for each person who  may be
developmentally disabled such treatment and habilitation as
will be suited to the needs of the person, and to assure
that such treatment and habilitation are skillfully and
homanely administered with full respect for the person's
éignity and persconal integrity;

(2) to accoasplish this goal whenever possible in a
comaunity-based setting;

{(3) to accoaplish this goal im an institutionalized
setting only when less restrictive alternatives are
unaiailable or inadeguate and only when a person is so
severely disabled as to reguire instituticnalized care; and

{#) to assure that due process of law is accorded any

person cosing under the provisions or this act.
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Section 2. Definitions. As used in this act:

{1} "Board™ seans the =sental diﬁébilities board of
visitors created by this act.

(2) ™Comaunity-based facilities™ or “comsunity-based
services™ include those services and facilities which are
available for the evaluation, treatment and habilitation of
the developmentally disabled in a community setting,
incleding but not limited to, ountpatient facilities, special
education services, group homes, foster bhomes, day care
facilities, sheltered workshops, and other community—based
services and facilities.

(3) ™Court™ ameans the district court of the state of
Montana.

{8} *“Developaentally disabled” s=means suffering from
disabilities attributable to mental retardation, cerebral
palsy,

epilepsy, autism or any other neurologically

bandicapping conditions closely related to mental
retardation anrd requiring treatment similar to that required
by mentally retarded individuals; which condition has
continued or can be expected to continue indefinitely and
constitutes a substantial handicap of such individuals.

(5} *™Babilitation™ means the process by which a person
who is developmentally disabled is assisted to‘acguite and
maintain those life skills which enable him to cope more

effectively with the demands of his own person and
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environment and to raise the level of his physical, mental
and social efficiency. Habilitation includes but is not
limited to formal, structured edgcation and treatment.

{(6) *®Fext of kin™ includes but need not be limited to
the spoase, parents, adult children, and adult brothers and
sisters of a person.

{7} "Professional person®™ means:

(a}) a medical doctor, or

(b} a person trained in the field of developaental
disabilities arnd certified by the regional mental health
director, if the director is a 1licensed physician, by a
nember of the regional developmental disabilities council or
board of directors, if such mesber is a licensed physician,
or by the superintendent of the Bouldexr River School and
Hospital or of the Eastmont Training Center, 3if the
superintendent is a licensed physician.

{8) Mhuesident®™ peans a person admitted to a
residential tacility for a course of evaluation, treatament
or habilitation.

(9) ‘"Residential facility™ or ™facility™ means any
residential hospital or hospital and school which exists for
the purpose of evaluating, treating and habilitating the
developrentally disabled on an inpatient lasis, including
the Bouvlder Fkiver School and Hospital and the Eastmont
Training Center. The term does not include a group home oT
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foster home or a halfway house. A correctional facility or
a facility for the treatment of the mentally ill shall not
be a *residential facility™ withim the meaning of this act.

{10) “Respondent™ means a person alleged in a petition'
filed pursuant to this act to be developmentally disabled
and in need of developeental disabilities services.

{11}y "Responsible person® means any person willing and
able to assume responsibility for a person who is
developmentally disabled or alleged to be developmentally
disabled. Rhenever, in any proceeding under this act, the
court believes that a conflict of interest aay exist betweenxn
a person who is developmentally disabled or alleged +to be
developmentally disabled and his parents or guarxdian, or
that the parents or guardian are unable to protect the
interests of such person, or whenever there is zo parent or
guardian, the court shall appoint a responsilble person to
protect the interests of the person vho is developmentally
disabled or alleged to be developmentally disabled. Only
one person shall at any one time be the responsible person
within the meaning of this act. In appointing a responsible
person, the court shall consider the preference of the
respondent or patient. The court may at any timse, for good
cause shown, change its designation of who is the
responsible persomn.

(12y ®seriously aevelopmentally disabled” aeans
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developmentally disabled and functioning at more than three
standard deviations below the mean on a standardized
intelligence test such as the Staanford Binet Scale and on a
measure of adaptive behavior such as the American
Association on fental Deficiency Adaptive Hehavior Scale, or
because of some coabination of developmental and physical
disability, unable to function in a community—based setting.

Section 3. (1) Boy person subject to emergency
adlittance to a residential facility, to exasination or
evaluation by a professional person, or to any hearing held
pursuant to this act shall have all the rights accorded to a
persor subject to involuntary commitment prouceedings under
the laws of this state relating to involuntary comaitaent of
the seriously mentally ill.

{2y In addition, tbe parents or guardian of any person
alleged to be Gevelopmentaily disabled and in need of
&eveloplental disabilities services have the right:

{a} to be present at amy hearinys held purswant to
this act;

{b} to be represented by counsel in any hearirg;

{c) to offer evidence and cross—examine witnesses in
any hearing; and

() to have the respondent be exarnined by a
professional person of their choice when such professional
person is reasonably available, unless the person so chosen

-5

(%] &= () [}

- o

10
11
12
13
14
15
16
17
18

19

LC 1z31

is objected to by the respondent or by a responsible person
appointed by the court.

{3) A person may waive his procedural rights provided
that the waiver is knowingly and intentionally made. The
right to counsel in a hearing held pursmant to secticn & may
not be waived. The right to habilitation provided for in
this act may not be vaived.

{4} In the case of a person who has been adaitted to a
tesidential facility for up to thirty (30) days of
evaluation and treatment, or who, pursuoant to the
recosmendation oi a professional person, may be admitted to
a residential facility for an extended course of
habilitation, a wvaiver of rights can be knowingly and
intentionally made only with the concurrence of the person's
counsel, if any, his parents or guardian, and the
responsible personrn appointed by the court, if any.

(5) In the <case ot a minor, the waiver of rights can
be knowingly and intentionally made:

{(a) when the minor is under the age of twelwe (12), by
the parents of the minor;

(b) when the ainor is over the age of twelve (12), by
the minor and his parents;

{c} vhen the minor is over the age of tweive {12) and
the minor and his parents do not agree, the minor can make

an effective waiver of his rights omnly with the advice of

-~ S838Y¥



b

&= w [ &)

® = o>

LC 1221

counsel.

If the court believes that there may bde a conflict of
interest between a =minor apnd his parents or guardian, the
court may appoint a responsible person or guardian ad litem
for the minor.

Section #. (1) The parents or guardian of any person
alleged to be developaentally disabled or the person hiaself
may at apy time regquest the assistance of a professional
person in determining whether the person is developmentally
disabled, the extent of' such disability, and the most
appropriate course of treatment, habilitation and education
for the person alleged to be developmentally disabled.

(2} Whenever the parents or guardian of a person
alleged to be developmentally disabled or the person himself
reguest a course of evaluation and treatment, they shall
ascertain, with the professional person who undertakes the
case, the least restrictive seans of evaluating and treating
the person alleged to be developmentally disabled.
Evalvuation and treatment in a residential facility shall
take place only upon certification by the professional
person in charge of the case that adeguate comeanity-dbased
facilities are not available, HKesidential evalwation and
treatment shall not be for more than thirty (30) days
without subsequent proceedings before the court.

Section 5. (1) Any person who believes that there is
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a person who is developsentally disabled and in need of
developaental disability services may report the situation
to a professional person. If the professional person
believes from the facts given to him that the person may be
developsentally disabled and in need of developmental
disability services, he shall contact the parents or
guardian of the person alleged to be developmentally
disabled ox the person himselt. If_any of the persons so
contacted refuse to cooperate with the professiocnal persen
and if the professional person believes from all tke
circusstances ‘of the case that the person may be
developrentally disabled and - in need of developeental
disabilities services he shall request the county attorney
to file a petition alleging that there is a person in the
county whe is developmentally disakled and in need of
developmental disabilities services.

{2} The petitiomn shall contain the nasme and address
of:

{a) the professional persosn and any other person
requesting the petition, and their interest in the case;

{b} +the name and address of the respondent;

{c} the name and address of the parents or guardian ot
the respondent, and of any other person believea to be
legally respobsible for the care, support and maintenance of

the respondent;
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{1) the pame and address of the respondent®s next of
kin, to the extent knownj;

(e) the name and address of any person whom the county
attorney believes might be willing and able to be appointed
responsibie person; and

{(f) a statement of the rights of the respondent and
his parents or guardian which shall be in comspicuous print
and identified by a suitable heading.

7 {3} Upon presentation to the court by the county
attorney, the court shall ismediately consider the petition
with or without a hearing to determine if there is probahle
cause to believe that +the respondent is developmentally
disabled and in need of evaluation and treatment. If the
court finds no such probable cause it shall dismiss the
petition. If the court fimds that probable cause does exist
it shall direct a profescsional person to examine the
fespondent and to make an inguiry concerning the
circumstances of the case. 5uch examination shall not
exceed four (4} hours in length. If probable cause is found
the court may appoint a responsible person other than the
respondent®s parents or guardian to protect the interests of
the-:éspondent. The responsible person shall be notified as
soon as possible that a petition has been filed. Notice of
the petition and the finding of probable cause shall be
mailed or delivered to the vrespondert and to all other
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persons named in the petition and to any person who would
have been named in the petition had his name, address, and
relationship to the respondent been kmown at the time.

(4) Wwhenm the professional person first contacts the
respondent, before he begins any examination, he shall give
the respondent a copy of the petition and explain to the
respondent the nature of the proceeding and his rights as
set forth in the petition. If the respondent is incapable
of nnder;tanding the explanation and proceeding, the
professional person shall give the petition and make the
explanation to the parents or guardian of the respondent.
Before wmaking any inquiry of the parents or guardian of the
respondent, the professional person shall give thes a copy
of the petition, explain the nature of the proceeding and
their rights as set forth in the petition.

Section 6. (1) If the professional person, based on
his examination and inguiry determines that the respondent
is not developmentally disabled or is not in need of
developaental disability services, he shall Areport this
finding in writing to the court and the petition shall be
dismissed. If the professional persoan concludes that the
respondent is developmentally disabled and in need of
developrental disability services, he shall ‘report this
conclusion to the court in writing together with bkis

recomiendations for evaluation ana treatment. The report
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shall include an explanation of +the basis on vwhich the
professional person has reached his conclusion and shall
include a description of any tests or evaluation devices he
has eaployed. If the professional person's recomsmendation
is for further evaluation and treataent, notice of this
recoamendation shall be sent to the respondemt, his pareats
or guardian, the next of kin, the responsible person
appointed by the court, if any, any attorney representing
the respondent or his parents or guardian. 1f no
respoasible person has yet been appointed, the court may
appoint one at this time.

{2} If the respondent, his parents or guardian, the
responsible person, if any, or counsel for any party
requests a hearing on the recoamendation, the court shall
set a time and place for hearing. The hearing shall be
before the court without a Jjury. The rules of cirvil
pProcedure shall apply.

{3) Prior to any hearing hneld pursvant to this
section, the court shall appoint counsel to represent the
respondent, if the respondent has not retained independent
counsel. The parents or guardian shall be informed of their
right to counsel and if they are indigent the court shall,
on their reguest, appoint counsel for thes. In no case
shall the same attorney represent the respondent and his
parents or guardian.

—11—

~ o th B

o

10
13
12
13
1%
15
16
17
t&

19

Lc 1231

(8) If +the hearing is waived or if the court fiads,
after hearing that the respondent is developrmentally
disadbled and 3in need of further evalvation and treatrent,
the court shall order that the respondent undergo such
evaluation and treatment. Evaluation and treatment ordered
parsuant to this subsection shall be for no more than thirty
(30) days. . 1t shall take place in the 1least restrictive
environsent in which the necessary evaluation and treatsent
can be accomplished. Evaluation and treatment in a
residentjal facility shall be ordered only if the necessary
evaluation and treatment cannot be accomplished through the
use of coamubity-based facilities.

Section 7. (1} If as a result of the evaluation and
treataent ordered by the court, the professicnal person in
charge of the case recommends a course of habilitation and
treatment at the comsunity level making use of cosmunity and
regional based services for the developmentalily disabled, he
shall report bis recommendation in writing to the court.
Thé reconsendation shall be accoapanied by a written report
indicatimg the factual basis for the recommendation and
describing apy tests or evaluation devices which the
professional person has eaployed in evaluating the
respondent. 1t this course of treatment ana habilitation is
agreed to by the parents, guardian, person evaluated,
responsible persen, it anmy, and coumsel for the fperson
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evaluated, if any, then this cosmunity-based course of
treatment shall be commenced as soom as practicable, and the
petition shall be dismissed.

{2) 1f any of the parties 1listed in the preceeding
paragraph object to the cosmunity-based course of treatmeant,
they may reguest the court to conduct a hearing on the
matter. If a responsible person has not yet been appointed,
the court say appoint a responsible person prior +to the
henfing. Notice of the time, date and place of the hearing
shall be sailed or delivered to all of the parties listed in
the preceeding paragraph, and +to the attorney for the
parents or guardian, if any. The hearing shall be held
before the court without a jury. The rules of civil
procedure shall- apply. If the court f£finds that the
respondent is developmentally disabled and in need of
compunity-based developrental disabilities services, it
éhall order that the respondent undertake a comssunity—dbased
course of treataent and habilitation.

section 8. (1) If as a result of the evaluation and
treataent either agreed to by the parents, guardiam, or the
person himself pursuant to section 4 or ordered by the
court, the professional person in charge of the case
concludes that the person evaluated is seriously
developaentally disabled and recommends that treatment and
habilitation be had in a residential facility on an extended
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basis, the professional person shall file his written
recossendation and report with the court and regquest that
the court order the admission. The report shall include the
factual basis for the recoasendation, and shall describe any
tests or evaleation devices whichk have been employed in
evaluating the patient. 1If no respomsible person has yet
been appointed, the court may appoint one at this time. If
there is no parent or guardian the court shall appoint a
responsiﬂle person. At the request of the respondent, his
parents or guardian or the responsible person, the court
shall appoint counsel for the respondent. If the pareats or
guardian are indigent and if they reguest it, the court
shall appoint counsel for the parents or guardian. Rotice
of the recommendation shall be mailed or delivered to the
respondent, his pareats or guardian, the respomsible person,
next of Xin, if known, and the attorney for the respondent,
if any, ard for the parents or guardian, if any.

{2) The respondent, his parents or guardian, the
responsible person, or the attorney for any party s=say
request +that a hearing be had on the recommendation. If a
hearing is requested, the court shall mail or deliver notice
of the date, time and place of the hearing to each of the
parties 1listed at +the beginning of this snbs;ction. The
hearing shall be to the court without jury. The rules of

civil prrocedure shall apply.

—14— 66399



[* A T

v o =

10
1
12
13
13
15
1%
7
18
19
20
21
22
23
24

25

LC 1231

3) If the court finds that the respondent is
seriously developmsentally disabled and that available
consunity-based sexrvices are not adequate, it shall order
the respondent admitted to a residential facility for anm
extended course of treatment and habilitation. If the court
finds that the respondent is developmentally disabled, and
in need of AQdevelopmental disabilities services but that
available comavmnity—based services are adeguate, it shgli
order the respondent to urdertake a cossunity-based course
of treatmeat and habilitation. If the court finds that the
respondent is not developmentally disabled or is not in need
of developmental disability services, it shall dismiss the
regquest.

8) If£ none of the parties notified of the
recoamendation request a hearing, the court wsay issue an
order  authorizing the person to be adaitted to the
resideantial facility for an extended period of treatsent and
habilitation, or the court may initiate its owa inguiry as
to whether the order should be granted. The court aay
refuse to anthPtize admission of a persor to a residential
facility for an extended  period of treatmsent and
habilitation if swch admission is not in the best interests
of the persoh.

(5} If any person is admitted to a residential
facility for an extended course of habilitation without a
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hearing, and if subseguent to such admission one of the
parties who could have reguested a hearing learns that an
alternative course of treatment is available which is more
suitable to the needs of the resident, the party may regquest
the professional person in charge of the resident to release
the resident to the alternative, if it is a community-based
alternative, or transfer the resident to the alternmative, if
it is a residential alternative. Any such traasfer ox
release shall coaply with the reguirements of section 9. If
the professicnal persca in charge of the resident refuses to
authorize the release or transfer, then the party msay
petition the court for a hearing to deteraine vhether the
present residential alternative should be continued. The
hearing shall coaply with the procedures set forth in
subsection 2 of this section.

Section 9. (1) Po person shall be admitted to a
residential facility for longer than thirty (30) days except
on approval of the court. ¥%henever a person is admitted to
a residential faéility for longer than thirty (30) days, the
court may appoint a person other than the parents or
geardian to act as responsible person for the resident. If
there is no parent or guardian, the coert shall appoint a
responsible person.

(2) The court order approving the adaission shall
specify the maximum period of time for which the person is
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adaitted to the residential facility. In no case shall this
naximum period exceed one year.

{3) It at any time during the period for which a
person is adeitted to a residential facility for an extended
period of habilitation and treatment, the professional
person in charge of the resident decides that there exist
sufficient comeunity-based alternatives to provide adeguvate
treatment and habilitation for the resident, or that it is
in the best interests of the resident that he be transferred
to another residential facility, them he wmay release the
resident to suchb community—based alternative or transfer the
resident +to the other residential facility po less than
fifteen (15) days after sending notice of the proposed
release or transfer to +the Ttesident, his paresnts or
guardian, the attorney vho mest Tecently represented the
resident, if any, the responsible person appointed by the
eourt, if any, and the court which ordered the admission.
If apny of the parties so notiried objects to the release or
transfer, they may petition the court for a hearing teo
determine vhether the release or transfer should be allowed.
The bearing shall comply with the procedures set forth in
section 8. The court may on its own initiative ingqguire
concerning the propriety of the release or transfer.
Mothing in this subsection shall prevent the transfer of a
resident to a hospital or other medical {facility for

wh
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necessary medical treatment, or emergency transfer of a
resident to a mental health facility, provided such
emergency transfer cosplies with the statutory requirements
for emergency detention of +the mentally ill. #ithin
twenty—four (24} hours of an esergency medical or
psychiatric transfer, notice shall be given to the parents
or guardian of the resident, the responsible person
appointed by the court, if any, and the court.

{(8) If the professional person in charge of the
resident detersines that the admission to the residential
facility should continue beyond the period specified in the
court order, he shall, at least fifteen (15) days before the
end of the period set out in the court order, send vwritten
notice of his recosmendation and reguest for renewal of the
order to the court which issued the order, the resident, his
parents or guardian, the next of kimn, if known, the attormey
wvho sost recently represented the resident, if any, and the
responsible person appointed by the court, if any. The
recosmendation and request shall be accompanied by a written
report which shall describe the bhabilitatioa plan which has
been undertaken for the resident and the future habilitation
plan which is anticipated by the professional person.

(5} 1If any persob so notified requests a hearing, the
court shall set a time and place for the hearing and shall

mail or deliver notice to all of the persons inforsmed of the
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recoasendation. The hearing shall be conducted in the
manner set out in section 8. If the court finds that the
residential admission is still Jjustified, it may order
continuation of the admission to that residential facility
or transfer of the resident to a different residential
facility. If the court finds that the resident is still in
need of developaental disabilities sexrvices but does not
require residential treatment, it shall order an appropriate
course of comsunity-based habilitation, or, if all parties
are willing for the resident to participate in a
cosmunity-based program of habilitation, it shall dismsiss
the petition. If the need for developmental disabilities
services no longer exists, the court shall  diseiss the
petition. The court shall not order continuation of
admission to a residertial facility which does not have an
individualized habilitation plan for the resident. In its
order, the court shall make findings of fact on which its
order is based. The court may on its own initiative inguire
concerning the suitability of continuing an admission to a
residential facility.

Section 10. Hearings held pursuant to this act shall
be held in the district court for the district where the
respondent resides. Except that at the reguest of any
p&rty. or the professicnal person who must be present at the
hearing, a hearing may be held in the district court for the
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district vwhere the respondent is uandergoing evaluatiosm,
treatment or habilitation in a residential facility, or is
undergeing community-based evaluation, treatment or
habilitation. The cost of any hearing held pursuant to this
act shall be bors by the county where the respondent
resides.

section t1. Any order issted by a court after a
hearing held pursuant to any provision of this act may be
appealed to the Montana supreme court in the same manner as
for civil appeals generally.

Section 12. Whenever evaluation by a professional
person is ordered by a court‘pursuant to any provision of
this act, the person being evaluated, his pareants or
guardian shall have a reasonable choice of a profesciomnal
person gualified to perform such service.

Section 13. 1In any hearing held pursuant to this act
which involves consideration of the recomsendation and
report of a professional person, the professional person who
made the recommendation aad report shall be present at the
hearing and subject to cross-—examination.

Section #8. In any hearing held pursuant to this act
the court may Freguest the county welfare department to
prepare a social sumasary of the respondent for use by the
court.

Section 15. WNo person who has ©reached the age of
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majority shall be compelled against his will to undertake a
course of treatment and habilitation solely because he is
developmentally disabled, but only it such disability causes
him to be unable to protect his life and health.

Section . The parents, guardian, the person hiaself,
or a protessional perscn may admit a person believed to be
developmentally disabled to a residential facility on an
emergency basis when necessary to protect the person from
death or seriocus bodily hare. However, if requested by the
parents, guardian or the person admitted on an emergency
basis, a petition as set out in sectiomn 5 shall be filed on
the next djudicial day by the county attorney of the county
where the person resides. If a petition is filed, the
professional person assigneG by the court to conduct the
examination and inquiry shall report back to the court on
the pext judicial day following the filing of the petition.
bnce a petition is filed, continued detention in the
residential tacility shall be allowed only or order of the
court vhen necessary to protect the respondent from death or
serions bodily harm. In no case shall an emergency
admission to a residential facility continue for longer than
thirty (30) days without subseguent proceedings before the
court.

Section 17. (1) OUnless specifically stated in an
order by the court, a person admitted to a residential
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facility for an extended course of habilitation shall not
forfeit any legal right or suffer any legal disability by
reason ol the provisions of this act excert insofar as it
may be necessary to detair the person for habilitation,
evaluation or care.

{2) ‘%henever any person is admitted to a residential
facility for a period of more than thirty (30) days, for an
extended course of nabilitation, the court ordering the
adlissioﬂ pay make an order stating specifically any leyal
rights which are denied the respoandent amnd any legal
disabilities which are dimposed on his. As part of its
order, the court may appoint a person tu act as conservator
of the respondent's property. Any conservatorship created
pursuant to this section shall terminate upon the conclusion
of the adaission if not sooner terminated by the court. A
conservatorship or guardianship extending beyond the period
of the admission say not be created except according to the
procedures set forth wnnder #ontana law for the appointment
of conservators and guardians generally.

{3) Any person who has been admitted to a rtesidential
facility pursuvant to this act shall be autosaticaily
restored upon the tersination of the admissios to all oir Lis
civil and legal rights which may have been lost ;hen he was
admitted. This subsection shall not affect, however, any

guardianship or conservatorship created independently of tne
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admissior [Fproceedings, according to the provisions of
Montana law relating to the appointment of conservators and
guardians generally. Any person who leaves a residential
facility following a period of evaluation and habilitationa
shall be givem a vwritten statement setting forth the
suabstance of this subsection.

(4) Any person admitted to a residential facility
prior to the etftective date of this act shall enjoy all the
rights and privileges of a person admitted after the
effective date of this act.

Section 18. (1} 1f a persom is admitted to a
residential tacility under the provisions of this act and is
eligible for hospital care, treatment or habilitatien by an
agency of the Onited States, and if a certiticate of
notification from such agency showing that facilities are
available and that the person is eligible for care or
treatment therein is received, the court may order the
person to be placed in the custody of the agency for
hospitalization. The chief officer of any hospital or
residenptial facility operated by the ayency and ia which the
person is adeitted shall, with respect to the person, be
vested with the sawe rpovwers as the superintendent of the
Boulder Eiver school and hospital with respect to detention,
castody, transter and release of the person. Jurisdiction
shall be retained in the apprrogpriate courts of this state to
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inquire into the wmental condition of persons so adsitted,
and to determine the necessity for continuance of their
admission.

(2} Consistent with other gprovisions of this act, a
person admitted to a residential facility under this act for
a period aore than thirty (30) days may be committed by the
court to the custody of friends or next of kim residing
outside the state or transterred to a _residential facility
located outside the state, it the out—of-state facility
agrees to receive the person, provided, however that no such
coamitment or tramsfer shall be for a longer period of time
than is permitted within the state. 1{ the person is
indigent, the expense of supporting his in an out—of-state
facility and the expense of transportation shall be borne by
the state of Montana.

(3) The transfer of persons admitted to a residential
facility under the provisions of this act out of Montana or
under the laws of ancother jurisdiction into Montana shall be
governed by the provisions of the interstate compact on
mental health.

Section 19. Ko person admitted to or in a residential
facility shall be fingerprintea unless required by other
provisiocns of law.

Section 20. (1) A person agmitted to a residential
facility nay be vhotographed upon adaission for
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identification and the adairnistrative purposes of the
facility. Such photographs shall be confidential and shall
not be released by the facility except parssant Lo court
order.

{2) No other noamedical photographs shall be taken or
used without consent of the residentt®s pareants or guardian
or the respousible person appointed by the court.

Section 21. Persons admitted to a residential facility
for a period of habilitation shall enjoy the following
rights:

(1) Residents shall have a right to dignity, privacy
and humane care.

(2) Residents shall be entitled to send and receive
sealed pail. Horéover, it shall be the duty of the facility
to foster the exercise of this right by furnishing the
necessary materials and assistance.

' {3) kesidents shall have the same rights and access to
private telephone coasunpication as patients at any public
hospital, except to the extent that a professional rterson
responsible zror forauslation of a particuolar resident's
habilitation plan writes an order imposing special
restrictions and explains the ~Teasons tor amy such
restrictions. The Written order must be reneved
semiannually if any restrictions are to be continued.
Residents shall have an unrestricted right to visitation,

25—

(vl

o

©om -

except to the extent that a protessional person responsible
for formulation of a particular resident's habilitation pian
writes ap order imposing special restrictions and explains
the reasons for any such restrictions. The written order
nust be renewed semiannually if any restrictioss are to be
continued.

{4) Eesidents shall have a right to receive suitable
educational services regardless of chronological age, degree
of retardation or accomrpanying disabilities or handicaps.

{5) Each resident shall have an adeguate allowance of
neat, clean, suitably titting and seasonable clothing.
Except when a particular kind of clothing is required
because of a particular condition, residents shall have the
opportunity to select from various types of neat, clean, and
seasonable clothing. Such clething shall be considered the
resident®s throughout his stay in the institution. <Clothing
both in amount and type shall make it possible for residents
to yo ocut of doors in inclement weather, to go for trips or
visits appropriately dressed, and to aake a normal
appearance in the coamunity. The facility shall make
provision for the adeguate and regelar laundering of the
residents?' clothirng.

{6) Each resident shall have the right to ieep and use
his own personal possessions except insofar as such clothes

or personal possessions may be determined to be dangerous,
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either to himself or to others, by a professional person.

{7) 3 resident has a right tc a humane physical
environment within the rTesidential facilities. These
facilities shall be designed to make a positive contribution
to the efficient attainment of the habilitation goals-ot the
resident. To accomplishk this purpose:

{a) Regular housekeeping and maintenance procedures
which will ensure that the facility is wmaintained in a safe,
clean and attractive condition shall be deweloped and
isplenented.

tb) Pursuvant to an established xoutine maintenance and
repair progras, the physical plant shall be kept in a
continnous state of good vrepair and operation so as to
ensure the health, cosfort, safety and uell;being of the
residents and so as not to iapede in any sanner the
habilitation programs of the residents.

{c) The physical facilities maust zeet all fire and
safety standards established by the state and locality. In
addition, the facility shall aseet such provisions of the
life safety code of the pational fire protection association
as are applicable to it.

(d) There must be special facilities for nonasbulatory
residents to assure their safety and comfort, including
special fittings on toeoilets and wheelchairs. Appropriate
provisicon shall be made to permit nomambulatory residents to
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coamunicate their needs to staff.

{8) BResidents shall have a right to receive prompt and
adequate medical treatment for any physical ailments and for
the prevention of any illness or disability. Such wmedical
treatsent shall meet standards of medical practice in the
cormuUnity.

(9) Corporal punishment shall not be permitted.

{10) The opportunity for religious worship shall be
accorded to each resident who desires such worship.
Provisions for religious worship shall be made available to
all residents on a pondiscrimisnatory basis. No iadividuoal
shall be coampelled to engage in'any religious activities.

(11) Ekesidents shall have a right to a nourishking,
vell-balanced diet. The diet for residents shall provide at
a winimum the recommended daily dietary allowance as
developed by the pational academy of sciences. Provisions
shall be =made for special therapeutic diets and for
substitutes at the reguest of the resident, or his parents
or guardiam or next of kin, or the responsible person
appointed by the court, in accordance with the religious
requirements of any resident*s faith. benial of a
nutritionally adeguate diet shall not be used as punishment.

(12) Hesidents shall have a right to regular physical
exercise several times a week. It shall be the duty of the
facility to provide both indoor and outdoor facilities and
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equipment for such exercise. Ekesidents shall have a right
to be outaocors daily in the absence of contrary medical
considerations.

(13} Hesidents shall bave a right, under appropriate
supervision, to suitable opportunities for the interaction
with resbers of the opposite sex, except vhere a
professional person Trespomsible for the formulation of a
particular resident's habilitation planm writes an order to
the contrary and explains the reasons therefor.

Section 22. (1) Persons alaitted to residential
facilities sball have a right to habilitation, includimg
medical treatsent, eduocation and care, suited to their
needs, regardless of age, degree of retardation or
handicapping condition. E2ach resident has a trTight to a
habilitation program which will saximize his human abilities
and enhance his ability to cope with his envircnment. Every
;esidential facility shall recognize that each resident,
regardless of ability or status, is entitled to develop and
realize his fullest potential. The facility shall isplement
the principle of npormalization so that each resident may
live as normally as possible.

‘{2) Besideamts shall have a right to the least
restrictive conditions necessary to achieve the purposes of
habilitation. To this end, the facility snall make every
atteapt to move residents from:
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{a) wmore to less structured living;

{b) larger to smaller facilities;

c} largef to smaller living units;

(d) group to individual residences

(e) segregated from the community tc integrated into
the community living;

(f) dependent to independent living.

{3) Within fourteen (14) days of his adaissiomn to a
residential facility, each resident shall have an evaluation
by appropriate specialists for programming purposes.

{4) Bach resident shall have an individualized
habilitation plan formulated by the facility. This plan
shall be developed by appropriate professional persons and
implesented as soon as possible but no later than fourteen
{14) days after the resident®s admission to the facility.
An interim prograe of habilitation, based on the
preadmission evaluation conducted pursuwant to this act,
shall coawence prosptly uponr the resident's adasission. Each
individualized babilitation plan shall contain:

{a) a statement of the nature of the specific
limitations and specific needs of the resident;

{(b) a description of intermediate and long-range
habilitation goals with a projected timetable- for their
attainment;

{c) a statement ot, and an explanation for, the plan
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of habilitation for achieving these intermediate and
long-range goals;

({d) a statement of the least restrictive setting for
habilitation necessary to achieve the habilitation goals of
the resident;

{e} a specification of the professional persons and
other staff meabers who are respomsible for the particular
resident®s attaining these habilitation goals;

(f} criteria for release to less restrictive settings
for habilitation, including criteria for discharge and a
praojected date for discharge.

(5) As part of his habilitation plan, each resident
shall have an individualized post—institutionalization plan.
This plap shall be developed by a professional person who
shall begin preparation of such plan upon the resident's
admission to the institution and shall coaplete such plan as
soon as practicable. The parents or guardian or mext of kin
of the resident, the responsible person appointed by the
court, if any, and the resident, if able to give informed
consent, shall be coasulted in the development of such plan
and shall be informed of the conteat of such plan.

(6) In the interests of continuity of care, one
professional person shall whenever possible be respoasible
for supervising the implementation of the habilitation plan,

integrating the various aspects of the habilitation program,
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and recording the resident®s progress as s®measured by
objective indicators. This professional person shall also
be responsible for ensuring that the resident is released
when appropriate to a less restrictive habilitation setting.

{(7) The habilitation plan shall be continuously
reviewed by the professional person responsible for
supervising the implementation of the plan and shall be
modified if necessary. In additioq, six wsonths after
admission ard at least annually thereafter, each resident
shall receive a comprehensive psycbological, social,
educational and medical diagnosis and evaluation, and his
habilitation plan shall be revieved by an interdisciplinary
team of po less than two professional persons and such
resident care workers as are directly involved in kis
bhabilitation and care.

(8) Each resident discharged to the commuonity shall
have a program of tramsitional Labilitation assistance.

{9) The professional person in charge of the
reéidential facility shall report in writing to the parents
or guardian of the resident, or the responsible person, at
least every six wmoaths on the resident's educatiopal,
vocational and living skills progress and medical condition.
Such report shall also state any appropriate habilitation
program which has not been afforded to the residemt because
of inadequate habilitation resources.
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{10) The parents or guardian of eacn resident, or the
responsible person appointed by the court, shall promptly
upon resident®s admission receive a written copy of all the
above standards for adequate habilitation. Each resident,
if the resident is able to cosprehend, shall proamptly upon
his admission be orally inforsed in clear 1language of the
above standards and, vhere appropriate, be provided with a
written copy.

Sectiocn 23. Complete records for each resident shall
be maintained and shall be readily available to professional
persons and to the resident care workers vho are directly
involved with the particular resident and to the mental
disabilities board of visitors. &all information contained
in a resident®s records shall be considered privileged and
conpfidential. The parents or guardiae, the responsible
person appointed by the court, and ary person properly
;uthorizeﬁ in writing by the resident, if such resident is
capable of giving informea comsent, or by bis Fparents or
guardiar or the responsible person, shall be persitted
access to the rTesident*s records. These records shall
include:

‘(1) identification data, including the residentt®s
legal status;

tz) the resident's history, imcludiay but not limited
to:
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fay family data, educational background, and
employment record;

(b} prior medical history, both physical and nmental,
inclueding prior institutionalization;

{3) The resident®s grievances if any;

(8) An inventory of the resident®s life skills;

5y 2a record of each physical examipnation whach
describes the results of the exasination;

(6)- A copy of the individual habilitation plan and any
nodifications thereto and an appropriate susmary which will
guide and assist the resident care workers in implementing
the resident®s progranm;

(7) The findings =®sade im periodic reviews of the
habilitation plan which findings shall include an analysis
of the successes and failures of +the bhabilitation prograe
and shall direct whatever modifications are necessary;

(8) A copy of the post—institutionalization plan and
any modifications thereto, and a suamary of the steps +that
have been taken to implement that plan;

{2} A medication history and status;

(10) 2 sumpary of each significant contact by a
professional person with a resident;

(1) & summary of the resident's respohse to his
program, prepared by a professional person involved in the

resident's habilitation and recorded at least monthly. Such
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response, wWherever possible, shall be scientifically
documented.

{(12) A monthly suamary of the extent and nature of the
resident®*s work activities and the effect of such activity
upon the resident's progress along the habilitation plang

{13) A signed order by a professional person for any
physical restraints;

{¥8) A description of any extraordinary incident or
accident in the facility involving the resident, to be
entered by a staff meaber noting personal knowledge of the
incident or accident or other source of inforsation,
including any reports of investigations of residents
mistreatment;

(15) A suamary of family visits and contacts;

{16} A svamary of attendance and leaves from the
facility;

(17} A& record of any seizures, illpesses, treatments
thereof, and isuwunizations.

Section 24. PRach professional person eamployed by a
residential facility shall meet all licensing and
certification reguirements prosulgated by the state of
Montana for persons engaged in private practice of the same
profession elsewhere in Montana. Other staff members shall
meet the same licensing and certification requirements as
persons who engage in private practice of their specialty
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elsewhere in Montana. A1l resident care workers who have
not had prior clinical experience in a residential facility
for habilitation of the developmentally disalled shall have
suitable orientation training. Staff members om all levels
shall have suitable, regularly scheduled in-service
training. Fach resident care worker shall be under the
direct professional supervision of a gualified staff wmesber.

Section 25. Every residential facility shall prohibit
mistreatment, neglect or abuse in any fora of any resident.
Alleged vioclations shall be reported izmediately to the
professional person in charge of the racility and there
shall be a written record that?

(1) each alleged violation has been thoroughly
investigated and findings stated;

(2} the results of such investigation are reported to
the professional person in charge of the facility within
tventy—four (24) hours ot the report of the ircident. Such
reports shall alsc be made to the mental disabilities board
of visitors monthly and to the developmental disabilities
advisory council at its next scheduled public meeting. Each
facility shall cause a written statement of this policy to
be posted in each cottage and building amnd circulated to all
staff members.

Section 26. (1) EResidents of a residential facility
shall bhave a right not to be subjected to any urnsual or
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hazardous treatment frrocedures without the express and
informed consent of the resident, if the resident is able to
give such consent, and of his parents or guardian or the
responsible person appointed by the court, after
opportunities for comnsultation with independent specialists
and legal cosnsel. Such proposed procedures shall first
have been Trevievwed and approved by the mental disabilities
board of visitors before such consent shall be scought.

{2} Physical restraint shall be esployed only when
absolutely necessary to protect the resident fros injury to
himself or to prevent injury to others. Ekestraint shall not
be eaployed as punishment, for the convenience of staff, or
as a substitute for a habilitation program. Restraint shall
be applied only if alternative technigques have failed and
only 1if such restraint imposes the least possible
restriction consistent with its purpose. only a
professional person may authorize the use of restrainsts.
Orders for testraints by a professional personm shall be in
writing and shall not be in force for longer than twelve
(12) hours. Whenever physical restraint is ordered suitable
provision shall be made for the coafort and physical needs
of the person restrained.

(3) Seclusion, defined as the placement of a resident
alone in a locked rooe, shall not bs ewployed. Legitimate
®time out™ procedures may be utilized under close and direct
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professional supervision as a technigque in behavior-shaping
prograes.

(4) Behavior wmodification programs invelving the use
of noxious or aversive stimunli shall be reviewed and
approved by the mental disabilities board of wisitors and
shall be conducted only with the express and informed
consent of the affected resident, if the resident is able to
give sauch consent, and of his parents or guardian or the
responsible person appointed by the court, after
opportunities for consultation with independent specialists
and with Jlegal counsel. Such behavior modification programs
shall be conducted only under the supervision ot and in the
presence of a professional person who bas had proper
trairning in sach techaiques.

{5} ¥o resident shall be subjected to a bebavior
modification program designed to eliminate a particular
pattern of bebavior without prior certification by a
physician that he has examined the resident in regard to
behavior to be extinguished and finds that such behavior is
not caused by a physical condition which could be corrected
by appropriate medical procedures. ko resideant shall be
subjected to a behavior amodification program which attempts
to extinguish socially appropriate behavior or ‘to develop
new behavior patterns when such bebavior sodifications cerve

only institotional coavenience.
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(6) Flectric shock devices shall be considered a
research techpnigue <for the purpose of this act. Such
devices shall only be used in extraordinary circusstances to
prevent self-mutilation leading to repeated and possibly
permanent physical danagé to the resident and only' after
alternative techniques have failed. The use of such devices
shall be subject to the conditions prescribed by this act
for experimental research generally and shall be used only
under +the direct and specific order of the professional
person in charge of the residential facility.

Section 27. Besidents of a residential facility shall
have a right not to be subjected to experimental Tesearch
withoat the express and informed consent of the resident, if
the resident is able to give such consent, and of his
parents or guardian or the responsible person appointed by
the court after opportunities for consultation with
independent specialists and with legal counsel. Such
proposed Tesearch shall first have been reviewved and
approved by the mental disabilities board of visitors before
such consent shall be sought. Prior to such approval the
board shall determine that suchb research complies with the
principles of the statement on the nse ot human subjects for
research of the 2Americarn association on mental deficiency
and with the principles for research involving human
subjects required by the United States uepartsent of health,
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education and welfare ior projects supported by that ayency.
section »5. The following rules shall govern resident
labor:

(1) 8o resident shall be reguired to perfors labor
which involves the obperation and maintenance of the tacility
or for which the facility is under coatract with an outside
organization. Privileges or release fros the facility shall
not be conditioned upon the performance of labor covered by
this provision. Besidents may voluntarily engage in such
labor if the labor is compensated in accordance with the
minimum wage laws of the Fair Labor Standards Act, 29 Y.5.C.
sec. 206, as amended.

{2} No resident shall be dinvolved in the care
(feeding, clothing, bathing), training or sepervision of
other residents uniess he:

{(a) has volanteered:;

(k) has been specifically trained 1in the necessary
skills;

{(c) has the humane Judgment required for such
activities;

(@) is adeguately sopervised; and

{e) is reimbursed in accordance with the Einimum wage
laws of the Fair Labor Standards Act, 29 U.S.C. sec. 206, as
amended.

{3} Hesidents may be reguired to perfora vocational
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training tasks which do not involve the operation and
paintenance of the facility, subject to a presumption that
an assignment of longer than three months to amy task is not
a training task, provided the specific task or amy change in
task assignsent is:

(a) an integrated part of the resident®s babilitation
plar and approved as a bhabilitation activity by a
professional person responsible for supervising the
resideat's habilitation;

{(b) supervised by @ staif aember to oversee the
babilitation aspects of the activity.

{(4) Kesidents aay voluntarily engage in habilitative
labor at nomprogram hours for which the facility would
otherwise have to pay an employee, provided the specific
labor or any change in labor is:

ta) an integrated part of the resident®s habilitation
élan and approved as a habilitation activity by a
professional Lperson responsikle for suapervising the
resident®s habilitation;

(b} supervised by a <cstaff aember to oversee ‘the
habilitation acpects oi the activity; and

(c) conmpensated in accordance with the aminisur wage
laws of the Fair Labor Stanuards Act, 29 U.5.C. sec. zUb, as
amended.

(5) 1f any resident perforss aabilitative labor which
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involves the operation and maintenance of a facility, but
due to physical or sental disability is unable to perform
the labor as efticiently as a person mot so physically or
mentally disabled, then the patient may be compensated at a
rate which bears the same approximate relation to the
statotory sinisum wage as his ability to perfora that
particular jocb bears to the ability of a person not so
afflicted.

(6)- Besidents may be regquired to perfors tasks of a
personal housgkeeping nature such as the making of one's own
bed.

{7) HResidents shall be allowed to use a reasonable
amount of the compensation received pursuant to this section
for personal and incidental purchases and expenses.

(8) Staffing shall be sufficient so that the facility
is not dependent upon the use of residents or volunteers for
the care, maintenance or habilitation of other residents or
for income—producimng services. The facility shall formulate
a written policy to protect the resigents froam exploitation
vhen they are enyaged in productive work. 7

Section 29. ‘within one (1) year of the effective date
of this act, each resident governea Ly ine provisions of
this act chall Le evaluated as to his sental.‘ emctional,
social, and physical conditione. Suca evaluation or

reevaluation shall be conducted by aB interdisciplinary teas
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of professional persons who shall use professionally
recognized tests and exanination procedures. Each
resident®s parenrts or guardian, next of Xkin or legal
representative or the responsible person appointed by the
court shall be contactea and his readiness to  make
provisions for the resident's care in the community shail be
ascertained. ©Bach resident shall be returned to his family,
if adequately habilitated, or assigned to the least
restrictive habilitation setting. Rhere necessary, the
professional person in charge of the resident shall petition
the corrt to appoint a respoasible person.

Section 30. Ro person shall be admitted to any
publicly supported residential institution  caring for
developrentally dJdisabled persons anless such institution
meets the standards prescribed by this act.

Section 31. (1) The governor shall appoint a mental
disabilities board of ¥isitors. f%he board shall consist of
five (5) persons at least three (3) of whom shall wunot be
professional persons and at least one (1) of vhoe shall be a
reptesentatire_ of an organization concerned with the care
and welfare of the developmentally disabled. No one may be
a meaber of the board who is an agent or employee of the
department of institutions or of any residential facility
affected by this act. 1f a board of similar title and
structure is created in any act concerning the treatament of
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the mentally 3ill, then one (1) board shall be created to
perfors the functioans set out in both acts and the board so
created shall include at least one (1) representative of an
organization concerned with the care and weltare of the
mentally ill and one representative of an organization
concerned with the care and welfare of the mentally retarded
or developmentally disabled.

(2) The mental disabilities board of visitors shall be
an independent board of inguiry and review to assure that
the treatment of all rpersons admitted +io a residential
facility is humane and decent and meets the reguirements set
forth in this act.

The board shall review all plans for elperimental
research or hazardous treatment procedures involving persons
admitted to any residential facility to assure that the
research project is bumane and not unduly hazardous and that
it complies with the principles of the statepent on the use
of human suabjects for research of the American association
on mental deficiency and with the principles for research
involving human subjects required by the Dnited States
departasent of health, education and welfare. No
experimental research project involving persons admitted to
any residential facility affected by this act shall be
commenced unless it is approved by tbe mental disabilities
board of visitors. The board shall investigate all cases of
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alleged mistreatment of a resident.

{3) The board shall, at least annually, inspect every
residential tacility which is providing a course of
residential bhabilitation and treatmert to any person
pursuant to this act. The board shall inspect the physical
plan%, including residential, recreational, dGining, and
sanitary facilities. It shall visit all wards and treatment
or habilitation areas. The board shall inguire concerning
all habilitation yprograss being isplemented by the
institution.

(4) The board shall inspect the file of each person
admitted to a residential facility pursuant to tﬁis act to
insure that a habilitation plan exists apd is Dbeing
inplesented. The board shall inquire concerning all use of
restraints, isclation or other extraordinary measures.

{(5) The board may assist any patient at a residential
facility in resolving any grievance he may have concerning
his admission or his course of treatwent ard habilitatiom in
the facility.

(63 If the board believes that any facility is failing

to comply Qith the provisioﬁgrotrthls act in regard to its
physical facilities or its treatment of any resident, 1t
shall report its findings at oance to the parents or guardian
of any patient involved, the mnext ot kin, if known, the
responsible person appointed by the court for amy patient
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involved, the professional person in charge of the facility,
the director of the department of institutions and the
district court which has jurisdiction over the facility.

{7) The mental disabilities board of visitors =hall
report annually to the governor ard shall report to each
session of the Montana legislature concerning the status of
the residential facilities and habilitation programs which
it has inspected.

{8} .The mental disabilities board of visitors shall be
attached to the governor for adainistrative purposes. It
may eaploy staff for the purpose of carrying out its duties
as set out in this act.

Section 32. If any personm is a patient in a wmental
health facility and the professional person in charge of the
patient determines that the patient is suffering from a
developrental disability rather than mental 3illness and
should more properly be admitted to a residential facility,
then the professional person <shall commence proceedings
consistent with the ©procedures set forth in this act for
admissions generally to effect such admissien.

Section 33. I1f any provision of this act or the
application thereof +to any person or circuastances is held
invalid, such invalidity shall not atiect other~ yrovisions
or applications of the act which can be given ecifect without
the invalid rrovision or application, and to this end the
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provisions ot this act are declared to be severable.

Section 34. Section 80-231Z, R.C.M. 1947, is azended
to read as tollows:

"80-231¢. Supervision of Glendive center-—transfers to
Boulder «river school and hospital. The departlen{ shall
establish and direct the services to be provided at the
center. The department shall provide for teaporary transfers
froe the Eastmont training center to the Boulder river
school and hospital for special mediical, psycholegical,
surgical, and other services consistent with the statutory
Leguirements for transieg of _a gpesident to a different
gesjdeptjal facility.”

Section 35. Sections §0-2303 through B0-2309, and

38—301 throungh 38-303, B.C.M. 1947, are repealed.

~End—
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A BILL PUL By sCT ENTITLED: ™Ak ACT 10 FAOViDE FOR THE
IVENTIPICATLION, HabIL1TALION AL HUERN HIGATS OF THE
DEVELOEMENTALLY DISRbLED; AdBhido-SBEI0N—bi—d3tey—dvbuils
I54F¢ AND hEEREALING SECIIONS 38-3u1 THRGUGH 38—303, AND

80—~z 303 THROUGH 80L—-230Y9, ahl_ 80231y, K.C.k. 1947.%

BE IT LNACTED Y THE LEGISLATURE OF 1HE STIATE OF MONTAKA:

Sectior 1. The purpose cf this act 1s:

{(}y) to secure for each person who may be
develupmentaily disabied such treatment and héhilitation as
will be suited to the needs ot the person, and to assure
that such tieatmeat and hebilitation are skillfully aad
hupabely administerea with tull respect for the person's
d1gnity and personal integrity;

{2} to accomplish this yoal whenever possible in a
commGnity-based setting;

(3) to accomplish this geal iz an institutiopalized
setting onliy when less restrictive alternatives are
unavailable or inadeguate apa only when & person 1is so
severely disabled as to reyuire iastituoticvualized carej; and

(4) to assure that due process of law ies accorded any

persoL cominy under the provisions ol this act.
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Section Z. Uelinitions. &s used 1o this act:

{1) ®“boara®™ means the mental disabilities board of
visitors created by this act. .

(2} "™Cusmunity-based facilities™ or *cossunity-based
services™ include those services and tacilities which are
available tor the evaluation, treatment and habilitation of
the developmentally disabled in a community setting,
including but not limited to, outpatient facilities, special
education services, group homes, foster homes, day care
facilities, sheltered workshops, and other community-—based
services and facilities.

{3} *"Court" means the district court of the state of
Montana.

(L)) "Developmentaily disabled™ means suffering frowms
disabilities attributable to mental retardation, cerebral
palsy, epilepsy, autism o any other neurologicaily

handicapping eeandatieont CONDITION cleosely related to mental

retardatiorn and requiring treatment similar to that regquired
by mentally retarded individuals; which condition bhas
continved or can be eipected to continue indefinitely and
constitutes a substantial handicap of such individvals.

{5) "™Habilitation® means the process by which a person
who is developmentally disabled is assisted to acguire and
maiutain those life skills which enabie him to cope more
ettectively with the demanas of nis own persos  and

—Z— SE 388
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environsent and to raise the level of nis physical, wental
and social efficiexncy. Babilitation in#lndes but is not
liaited to forsal, structured edwcation and treataent.

{6} ™Next of kin™ includes but need not be limited to
the spouse, parents, adult childrenm, and adult brothers ang
sisters of a person.

{7) "Professional person® seans:

{a) a medical doctor, or

{b) a person trained in the field of developmental
disabilities and certified by the regienal-sental-health

ABSTITUTION Ok I NY_OF C ABD HE T10
SEEVICES 1IN ACCOERDANCE WITH _STANDARDS OF PEOFESSIONAL
EG B DE BEGULATIONS L} JOINY

COBNISSIONS OM ACCREDITATIOR OF BOSFITALS.

{8) “hesident™ means a person admitted to 2
residential facility tor a cotrse of evaluatiom, treatment
or habilitation.

{¥) T"kesidential facility™ or ™facility™ aeans aay
residential hospital or hospitel and scaoel which exists for
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the purpose of evaluating, treating and habilitating the
developmentally disabled on an inpatient basis, iwmcluding
the Boulder Hiver School and Hospital ana the Eastaont
Training Center. The ters does mot include a group hose or
foster home of a halfway house. A correctional facility or
a facility for the treatment of the mentally ill sbhall osot
be a ®residential iacility®™ within the neaning of this act.
{10) ®Respondent®™ means a person alleged in a petition
filed pursvant to this act to be developwentally disabled
and in need of developmental disabilities services.
{11)"kesponsible person® means any person willing and
able to assume responsihiiity for a person vwho is
developmentally disabled or alleged to be developmentally
disabled. Wheanever, in any proceeding¢ upder this act, the
court believes that a conflict of interest may exist between
a person vho is developmentally disabled or alleged to be
developaentally disabled and his pareats or guardiam, or
that the parents or guardian are unable to protect the
interests of such person, or whenever thbere is no parent or
guardian, the coart shall appoint ? responsible person to
protect the interests of the person who is developmentally
disablea or alleged to be developmentally dJisabled. Only
one person shall at any one time be the responsible person
within the meaning of this act. 1n appointino a responsible
person, the court shall consider the preference oi the
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respondent or patient. 7The court may at any time, for good
cause shown, change its designation of who is the
responsible person.

(1<) "Seriously developmentally disabled® means

gevelopmentally disabled asnd—fesotiepisg—at—more—than—three

disabilityy DUE YO _UEYELGPMENTAL OE FHYSICAL DISABILITY OF A

CUXEINAT10UM OF BOTH RENDERING A PEKSON unable to function in
a community-based setting.

Section 3. ({1} Any rerson subiject t0o emergency
admittance to a residential tacility, to examination or
evaluation by a professional person, or to amny hearing held
pursgant to this act shall have all the rights accorded to a
person subject to involuntary commitsent proceedings aunder
the laws of this state relating to involuntary commitment of
the seriously mentally ill.

{2) 1n addition, the parents or guardian of any person
alleged to be developmentally disabled apd ip need of
developmental disabilities services have the right:

{a) to Le present at any hearings held pursuant to
this act;
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(b} to be represented by counsel in apy hearing;

{c) to offer evidence and cross—exasine witnesses in
any hearing; and

(d) to hawve +the respondent be examined by a
protessional person of their choice when such professional
person is reasonably available, unless the person so chosen
is objected to by the respondent or by a responsible person
appointeda by the court.

(3) 2 person aay waive ais procedural Tights provided
that the waiver is knowingly and intentionally made. The
right to coumsel in a hearing held pursunant to section 6 may
not be waived. The right to habilitation provided for in
this act may not bée uaiyed.

(4) 1In the case of a person who has been admitted to a
residential facitity for up to thirty (30) days of
evaloation and treatment, or who, pursunant to the
recommendation of a protessional person, may be admitted to
a residential tacility for an extended course of
habilitation, a waiver of rights caa be Xnowingly apd
intenticnally made only with the conecurrence of the person's
couhsel, it any, bhis parents or guardian, and the
respossible person appointed by the court, if any.

(5) In the case of a minor, the waiver of rights can
be knowingly and intentionally made:

(a) when the minor is under the age of twelve ({12}, by
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the parents of the xinor RITB THE CONCORRENCE OF TIHE

BEESPONSIELE PERSON, IF ANY;

(b} vwhen the minor is over the age of twelve (12), by
the minor and his pareats;

{c) when the minor is over the age of twelve (12) and
the minor and his parents do not ayree, the minor can make
an effective waiver of his rights only with the advice of
counsel.

1f the court believes that there may be a comflict of
insterest between a ainor and his'parents or guardian, the
court may appoiat a responsible persom or guardian ad lites
tor the minor.

Section 4. (1) The parents or guardian of any person
alleged to be developmentally disabled or the person himself
aay at any tise request the assistance of a professional
person in deteraining whether the person is developmentally
disabled, the extent ot such disability, and the most
appropriate course of treatment, habilitation and education
tor the person allieyed to be developaentally disabled.

{<}) Wwhenever the parents or guardiamn of a person
alleged to be developmentally disabled or the person himself
reqguest a course of evaluation and treataent, they shall
ascertain, with the proiessional person who undertakes tihe
case, the least restrictive means of e¢valuating and treating
the person alleged to be developmentally disabled.

71— S8 3bB
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Evaluation apd treatment in a residential facility shall
take place only upon certification by tbe professional

person in charge of the case that adegquate commapity-based

facilities are not available BEASOMABLY NEAR THE FPLACE _OF
E [¥) T ER EGED__TO YELG. 1

DISABLED. Eesidential evaluation and treatment shall amot be
for more +thamn thirty {30) days without subsequent
proceedings before the court.

Section 5. (1) MAny person vho believes that there is
a person ¥ho is developmentally disabled and in need of
developaental disability services say report the situation
to a professional person. iIf the protessional person
believes fros the facts given to him that the person asay be
developmentally disabled ana in need of developmental
disability sarvices, he shall contact the fpareasts or
guardian of the person alleged to be developmentally
disabled or the person himself. If any of the persoans so
contacted refuse to cooperate with the professional person
and if the professional person believes trom all the
circumstances of the case that the person may be
developmentally disabled ana in need of developmental
disabilities services he shall regaest the county attorney
to file a petition alleging that there is & person in the
county whe is developmentally disabled and in need of
developmental disabilities services.

—8-— 5B 388
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{2) The petition shall ocontain the name and address 1 respondent and to make an ingquiry concerning the
of: z circuastances of the case. Such examination shall not
(a) the professional person and any other person 3 exceed four (4) hours in length. If probable cause is tound
reguesting the petition, and their interest in the case; 4 the court may apjpoint a responsible persomn other than the
{b} the name and address of the respondents 5 respondent's parents or guardiaup to protect the interests of
{c) the name and address ot the parents or guardian of 6 the respondent. %Yhe responsible person shall be notified as
the respondent, and of any other person believed to be 7 soon as possible that a petition has been filed. #otice of
legally respounsible for the care, support ard maintenance of 8 the petition and the finding of probable cause shall be
the resypondent; 9 mailed or delivered to the respondent and to all other
(d) the name ana address of the respondent's mnext of 10 persons named in the petition and to any person who vonlé
Xin, to the extent known; 1t have been named in the petition bad his name, address, and
{e) the name and aédress of any person whos the county 12 relationship to the respondent beer keown at the time.
attorney blelieves might be willing and able té be appointed 13 {4) when the professional persor first contacts the
responsible persomn; ana LU respondent, before he begins any examination, he shall give
{t) a statement of the rights of the respondent and 15 the respondent a copy of the petition and explain to the
his fparents or guardian which shall be in conspicuous print 16 respondent the nature of the proceeding amd his rights as
and identitied by a suitable heading. 17 set forth in the petition. If the respondent is incapable
{3) Upon presentation to the coart by the county 18 of understanding the explanation and proceeding, the
attorney, the court shall imaediately consider the petition 19 professional person shall give the petition and make the
with or withoat a bearing to determine if there is probable 20 explanation to the parenis or guardian ot the respondent.
cause to believe that the respondent is developmentally 21 Before making any inguiry of the parents or guardian of the
disabled and in need ol evaiuvation and treatment. If the 2z respondent, the professional person shall give them a copy
court ifinds mno such probable cause it shall dismiss the z3 of the petition, explain the nature of the proceeding and
petition. If the court finds that probabie cause does exist 24 their rights as set forth in the petition.
it shall airect a professional person to examine the 5 Section b. (1) 1f the protessional person, based ob
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his examination and inguiry determimes that the respondent
is not developmentally disabled or is not in need of
developmental disability services, he shall report this
finding in writing to the court and the petition shall be
dississed. If the professional persor concludes that the
respondent is developmentally disabled apd in need of
developmental disability services, he shall repcrt this
conclusion to the court 3in writing together with bLis
recosmendations for evalunation and treatmeat. The report
shall include aa explanation of. the basis on which the
protessional person has  reached his conclusion and shail
include a description of ary tests or evalunation devices he
has eaployed. If the professiomal persoa's recoamsendation
is for further evaleation and treatment, notice of this
recoamendation shall be sent to the respondent, his parents
or guardian, the next of kin, tbe respoasible person
appointed by the court, if any, any attorney representing
the respondent or his pareats or guardian. If no
responsible persom has yet been appointed, the court may
appoint one at this tise.

(2} 1f the respondent, his pareats or guardian, the
respomnsible person, if any, or counsel tor amy party
requests a hearing on the recommendation, the court shall
set a tisme and rlace tor heariny. The hearing shall be

beiore the court without a jJury. The rTules of civil
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procedure shall apply.

{3) Prior to any hearing held purssant to this
sectior, the court‘shall appoint coanrsel to represent the
respondent, if the respondent has not retzined independent
counsel. The parents or guardian shall be informed of their
right to counsel and if they are indigent the coert shall,
on their reguest, appoint counsel for theam. 1In no case
shall the saae attorney represent the respondent améd bis
parents or guardian.

(#y If +the bhearing is waived or it the court tinds,
after hearing, that the respondent is developmentally
disabled and in meed of further evaluation and treatsent,
the court shall order that the respordent undergo such
evaluation and treataent. Evaluation and treatment ordered
pursuant to this subsection shall be for no more tham thirty
{30) days. It shall take place in the least restrictive
environment in which the necessary evaluatioa and treatsent
can be accosplished. Evaluation and treatmeat in a
residential facility shall be ordered only if the necessary
evaluation and treatment cannot be accomplished through the
use of cosmmurnity—based facilities.

Section 7. (1) 1f as a result of the evaluation and
treatment ordered by the court, the professional persor in
charge of the case recosmends a course of bhabllitation and
tréat-ent at the coamunity level making use of community and
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regional based services for the developmentally disabled, he 1 shall order that the respondent undertake a coamunity—based

shall report his recosmendation im writing to the court.

'S

course of treatment and habilitation.

The recommendation shall be accompanied by a writtea report 3 Section 8. (1) 1f as a result of the evaluation and
indacating the factual basis tor the recosmmendation and 'l treataent either agreed to by the parents, guardian, or the
describing any tests or evaludation devices which the 5 person himselt pursuant to section 4 or ordered Ly the
protessionat person has employed in evaluating the 6 court, the professional person in charge of the case
respondent. If thic course of treatment and habilitation is 7 concludes that the person  evaluated is  seriously
agreed tuo by the pareants, gueardian, person evaluated, [ developaentally disabled and recoamends that treatment and
responsible person, if any, amd covasel ter the person 9 habilitation be had in a residential facility on an extended
evaloated, ii any, then this coamunity-based course of 10 basis, the professional person shall f£file his written
treatment shall be coasenced as soon as practicable, and the 11 recomsendation and report with the court and request that
petition skall be dismissed. 1z the court order the admission. The report shall include the
{2} 1f any ot the parties listed 1in tﬁe preceeding 13 factual basis for the recommendation, and shall describe any
paragraph object to the comagnity-based course of treatment, AL tests or evaluation éevices which have been employed in
they may reguest the court to conduct a hearing on the 15 evaluating the patient. If no responsible person has yet
patter. 1f a responsible person has not jet been appoianted, 16 been appointed, the court may appoiat one at this time. If
the court may appoint a responsible person prior to the 17 there is no parent or guardian the court shall appoint a
hearing. Notice of tbe time, Qate and place of the hearing 18 responsible person. At the reguest of the respondent, his
shail be maiied or delivered to all of the parties listed in 13 parents or guardian or the responsible person, the court
the preceediny paragraph, aand to the attorney for the 20 shall appoint counsel for the respondent. If the pareats or
parents or guardian, 21f any. The hearing shall be held 21 guardian are indigeat and if they reqguest it, the court
before the court without a Jury. Yhe rules of civil 22 shall appoint counsel tor the parents or guardian. Notice
procedure shall apply. It the court finas that the z3 of the recoskendation shall be mailed or delivered to the
respondent is developrentally disabled and in need of 24 respondent, nis parents or guardian, the responsible person,
community-—-bases developsentai disabilities services, it 5 next of kin, if Xnown, and the attorpey for the respondent,
—13— sSB 388 T 5B 388
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if any, and for the parents or guardian, if any.

(2) The respondent, his pareats or guardian, the
responsible persom, or the attorney for any party may
rTequest that a hearing be had on the recosmendation. If a
kearing is reguested, the court shall mail or deliver notice
of the date, time ana place of the hearing to each of the
parties listed at the Dbeginning of this subsectiom. The
hearing shall be to the court without jury. The rules of
civil procedure shall apply.

{(3) 1t the court findé that +the respondent is
seriously developmentally disabled axnd that availabie
coasuaity-—based services are not adeguate, it shall order
the respondent admitted to a residestial tacility £or an
extended coarse of treatment and habilitatioa. 'If the court
tinds that 1ihe respondeat is developmentally disabled, and
in need of developmental disabilities services but that
available community-based services are adeguate, it shall
order the respondent to usdertake a cossurity-based course
of +treatsent and habilitation. It the court tinas that the
respondent is not developmentally disabled or is not in need
o1 developmental disability services, it shall disaiss the
reguest.

W) 1t Luhne of the parties potitied of the
recoarendation request a hearing, the court may isspe an
order awthorizing the ©persor to be adsitted to the
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residential tacility for an extended perivd of treatment ana
habilitation, or the court may initiate its own iaguiry as
to whether tane order shoula be granted. %The court may
refuse to anthorize admissiou of a person t¢c a residential
facility for an extended period of treatment and
habilitation if such admission is not in the best iuterests
of the person.

{5) 1t any person 15 adaitted to a residential
facility for an extended course of bhabilitation without a
hearing, and if subsegquent to such adaission ome ot the
parties vh; could have reguested a hearing learns that an
alternative course of treatle#t is available wkich is sore
suitablie to the aeeds of the resident, the party #ay Iegiest
the professional persod in charge of the resident to release
the resideat to the alternmative, if it 1s a coasmity-based
alternative, or traanster the resident to the alternative, it
it is a residential alternative. Any such trasnsfier or
release shall cosply with the requiresents of section 9. 1t
the professional persom in charge of the resident retases to
authorize the release or transfer, then tpe party aay
petition the conrt for a hearing to detersine wnether the
present residential alterpative shoule be continued. The
hearing shall comply Witk the procedures set forth in
subsection 2 oi this section.

Section 9. (1) %o person shall be adpitted to a
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residential tacility for lonyer than thirty (30) days except
on approval of the court. Whenever a person is adaitted to
a residential facility for louger tham thirty (3¢) days, the
court say aproint a person other thar the parents or
guardian to act as responsible person for the resident. It
there is no parent or guardian, the conrt shall appoint a
responsible perscn.

t2) The court order approving the admission shall
specity the maximum period of time for which the person is
admitted to the residential facility. In no case shall this
saximum period exceed one year.

{3) 1t at any ti-e auripg the period for which a
person is admitted tc a residential facility t&r an extended
period ot habilitation and treatment, the professional
person in charge of the resident decides that there exist
sufficient community—based alternmatives to provide adeguate
treatment and habilitation for the resident, or that it is
in the best interests of the resident that he be transferred
to another residential facility, then hLe w»ay TrTelease the
resident to such commsunity—based alternative or transfer the
resident to the other residential ifacility no less than
tifteen (15) days after sending notice of the proposed
release or transter to the resident, his pareats or
guardian, the attorney who most recently represented the
resident, if any, the Tesponsible person appointed by the
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court, if any, and the court which ordered the adaission.
if any of the parties so notified objects to the release or
transfer, they may petition the court itor a hearing to
determine whether the release or transfer should be allowed.
The hearing shall comply with the procedures set forth in
section 8. The court may om its ows initiative inquire
concerning the propriety of +the release or transfer.
Bothing in this subsection shall prevent the traansfer of a
resident . to a hospital or other nmedical facility for
necessary medical treatment, or emsergency traasier of a
resident to a mental health facility, provided such
emergency transfer complies with the statutory reguirements
for emergency detention of the =mentally ill. Within
twenty—four (24) hont; of an energency nedical or
psychiatric transfer, notice shall be given to the parents
or guardian of the resident, the responsible person
appointed by the court, if any, and the court.

() I1f the protessioral person in charge of the
resident determines that the adaission to the residential
facility should continue beyond the period specified in the
court order, he shall, at least fifteen (15) days before the
end of the period set out im the court order, send written
notice of his recommendation and request for renewal_of the
order to the court which issued the order, the resident, his
pareats or guardian, the next of kin, if knovwan, the attornmey
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who most receptly represented the resident, if any, and the
responsible pexrson appointed by the court, if any. 1lhe
recoamendation and reguest shall be accompanied by a written
report which shall describe the habilitation plan which has
been undertaken for the resident and the future babilitation
plan which is anticipated by the professional person.

(5} 1t any person so notified requests a hearing, the
court shall set a tise and place for the hearing and shall
mail or deliver notice to all of the persons inforsed of the
recoasendation. The hearing ;hall be conducted in the
manner set oot in section &. 1f the court finds +tbat the
residential admission is still jostified, it say order
continunation of the admission to that residential facility
or transfer of the resident to a different residential
facility. 1f the court finds that the resideat is still in
need of developmental disabilities services but does not
reguire residential treatment, it sball order an appropriate
course of comaunity-based habilitation, or, it all parties
are willing for the resident to pasticipate in a
community—based program of habilitatiom, it shall dismiss
the petition. if the need for developmental disabilities
services no longer exists, the court shall disaiss the
petition. The court shall mnot order coatinuation ot
admission to a residential facility wvaich does not bave an

individualized habilitation plan for tne residemt. 1In its
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order, the court shall make findings of fact on -Eicn_ its
order ié based. The court may on its own initiative inguire
concerning the suitability ot continuing an admission to a
residential facility.

Section 1. Hearings held pursuapt to this act shall
be bheld in the 4district court for the district vhere the
respondent resides. Except that at tLhe reguest of any
party, or the professional person who must be present at the
hearing, a heaTing may be held in the aistrict court tor the
district where the respondeat is undergoing evaluation,
treatment or habilitation in a residential tacility, or is
undergoing cosmsunity—based evalustion, ireatmsent or
babilitation. The cost of any heariny held purswvant to this
act shall be born by the county where the respondent
resides.

Section 11. Ruy order issued by a court after a
hearing held pursuant to any provision of this act wmay be
appealed to tae Montana supreme court in the samse wanner as
for civil appeals generally.

Section ¥Z. Whenever evaluvation by a proiessional
person 1is ordered by a court pursualt to any provision of
this act, the person being evalunated, bis parents or
guardian shall bhave a reasounable cpoice of a protessional
person gqualiiied to perfors such service.

Section 13. 1n any hearing helda pursuant to this act
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which involves coasideration of the recomEendation and
report ot a professiosal person, the professiogal person who
made the recommendation and report shall be present at the
hearing and subject to cross—examination.

Section M. Imn any hearing held pursnan£ to this act
the court may reguest the county welfare department to
prepare a sccial summary of the respondent itor use by the
court.

Section 15. Ho person who has reached the age of
majority shail be compelled against ais will to undertake a
course of treatment and habilitation solely because he 1is
developmentaily d;sabled; but onliy if such disability causes
him to be unable to proutect his life and healtﬁ.

Section 16. The parents, guardian, the persoa himself,
or a protessional person may admit a person believed to be
developrnentally disabled to a residential facility on an
emergency basis when npecessary to protect the person from
death or serious bodily hark. However, if requested by the
parents, wguardian or the fperson adaitted on an emergency
basis, a petition as set out im section 5 shall be 1iled on
the next Juadicial day by the county attorney oi the county
where the person resides. It a petition is tiled, the
professional person assigned by the court to conduct the
exawinatiorn and inguiry shall report back to the court on
the pext judicial day following the filing of the petition.
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once a petition is filed, continued detention in the
residential facility shall be allowed only on order ot the
court vhen necessary tc protect the respondent from death or
serious bodily bLarm. In no case shall an eRexgency
admission to a residential facility continue for longer than
thirty (30) days without subsequent proceedings hefore the
court.

Section 17. (1) Onless specitically stated ia an
order by the court, a person admitted to a residential
facility for an extended course of habilitation shall not
forfeit any legal right or suffer any legal disability by
reason of the provisions of this act except insofar as it
may be necessary to detain the person for habilitation,
evaluation or care.

(2} Whemever any person is admitted te a residential
tacility tfor a period of more than thirty (30) days, for an
extended course of habilitation, the court ordering the
adaission may make an order stating speciftically any legal
rights wbich are denied the respondent and any 1legal
disabilities which are iamposed on hin. ASs part of its
order, the court may appoint a persor to act as comservator
of the respondent's property. Any conservatorship created
pursuant to thisrsection shall terminate upon the conclusion
of the admissionr if not sooner terminated by the court. A
conservatorship or gunardianship extending beyomd the perica
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of the aduission say not be created except according to the
procedures set forth under Montana lav for the appointment
of conservators and guardians generally.

(33 AMny person who has heen admitted to a residential
facility pursuanpt to this act shall be antosatically
restored upoL the termination of the admission to all of his
civil and legal rights which may have been lost when he was
admitted. This subsection shall not affect, hovever, any
guardianship or conservatorship created independently of the
adaission proceedings, accorﬁiAq to the provisions of
Bontana law relating to the appointment of conservators and
guardians gemerally. Any person vhe leaves a residential
facility following a period of evaluation and habilitation
shall be given a written statement setting fortkh the
substance of this subsection.

(4) any ﬁetson admitted to a residential facility
prior to the effective date of this &act shkall enyoy all the
rights and privileges of a person admitted after the
effective date of this act.

Section W. (1) If a person is adsitted to a
residential f{acility under the provisions of this act and is
eligible tfor hospital care, trieatment or habilitation by an
agency of the United States, and 11 a certificate of
notification trex such agency showing that facilities are
available and that the person is eligible tor care or

—33- sp  38b

10
"
12
13
n
15
16

23
ri]

5

SB 0388/0%

treatment therein is <received, the conrt aay é:de: the
person to be placea in the castody of the ageacy tor
hospitalization. The <chief officer of any hospital or
residential facility operated by the agency ami in which the
person is admitted shall, with respect to tne persen, be
vested with the same powers as the supelrintendent of the
Boulder kiwer schoocl and hospital with respect to deteantion,
custody, transfer and release of the person. Jurisdictien
shall be retained in the appropriate courts of this state to
inguire into the mental condition ot persons so admitted,
and to determine the necessity for continuance of their
admission.

§2) Consistent with other provisions of this act, a
person admitted to a residential tacility under this act tor
a period more than thirty (30) days may be comaitted by the
court to the. costody of friends or neit of kin resiaing
outside the state or transferred to a resideantial facility
located outside the state, if the cut—of-—state facility
agrees to Treceive the person, provided, however that no such
comniiment or tramsfer shall be tor a leamger period of time
than is permitted within the state. 1f the person is
indigent, the expense of supporting him in an out-of-state
facitity and the expense of transportation shall Le boree by
the state of Montana.

{3) The transfer of persons admitted to a residential
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tacility under the provisions of this act out oi Montana or

under the laws of ancther jurisdiction into Montana shall be

governed by the yprovisions oif the interstate compact on
mental health.

Section 19. No person admitted to or in a residential
facility shall be fingerprinted unless required by other
provisions ot law.

Section 20. (1) A person admittedi to a rTesidential
tacility Ray be photographed upon adaission toxr
jdentitication and the aacministrative purposes of the
tacility. Such photographs shall be coptidential and shall
not be released by the fécility except fpursuvant to court
order. -

{z) o other nonmedical OL___ NON-_BALILITATIVE
pbotoyraphs shall be taken or used without consent of the
resident's parents or guardian or the respoasible person
appointed by the court.

Section 21. Persons admitted to a Tresidential facility
for a period of habilitation shall enjoy the following
rights:

(1) hesidents =hall have a right to dignity, privacy
and humane care.

{z) kesidents shall be entitled to send and receive
seaied mail. Moreover, it shall be the duty of the facility
to foster the exercise ot this right by furnishing the
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necessary materisls and assistance.

{3) Hesidents shall have the same rightz aund access to
private télephone cosaunication as patients at any public
hospital, except to the extent that a professional person
responsible for formulation of a particular residentts
habilitation plan writes an order ieposing special
restrictions and explains the reasons for any such
restrictions. The written order Rust be renewed
seaiannually MONTHLY if ant restrictions are to be
continned. BResidents shall bave an unrestricted right teo
¥isitation, except to the extent that a professional person
respousible for forsulation of a particular resident®s
habilitation plan writes an order imposing special
restrictions and exélains the reasons for any succh
restrictions. The written order must be reneved
sesiannnaldy NMORTHLY it any restrictions are to be
continved.

(8) Hesidents shall have a right to receive suitable
educational services regardless of chronological age, degree
of retardation or accompanying disabilities or hamdicaps.

{S) Each residert shall have an adequate allowance of
neat, clean, saitably ¢tfitting and seasonable clothing.
Except when a particelar kind of clothing . is regquired
because of a particular condition, residents shall have the
opportunity to select from variocus types of neat, clean, and
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seasonable clothing. Such clothing shall be comsidered the
resident*s throanghout his stay in the institution. Clothing
both in amount and type shall make it possible for residents
to go out of doors in inclement weather, to go for trips or
and to make a normal

visits appropriately dressed,

appearance in the commannity. The tacility shall sake
rrovision for the adeguate and regular laundering of the
residents? clothing. .

(6} BRach resident shall have the right to keep and use

his own personal possessions except insofar as such clothes

or personal possessions may be determined to be damgerous,

either to himself or to others, by a professional person.

(7) A resident has a right to a humane physical
environseat within the residential facilities. These
facilities snail be designed to make a positive comtribution
to the efficient attainment of the habilitation goals of the
resident. 7To accomplish this purpose:

{a} Megular housekeeping and maintenance procedures
which will ensure that the tacility is maintained in a safe,
clean and attractive condition shall be daeveloped and
implemented.

{b} PFursuant to an established routine maintenance and
repair program, the fphysicai plant shall be kept an a
continuoas state of good repair and operation so as to
ensure the health, comiort, satety and weil-being of the
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residents and so as not to impede 1in any mannex the
habilitation programs of the residents.

{c) The physical facilities must meet ail ifire and
safety standards established by the state and locality. In
addition, the facility shall meet such provisions o1 the
life safety code of the national fire protection association
as are applicable to it.

{d) There aust be-special facilities for nonambulatory
residents to assure their safety ana comfort, including
special t;ttings on toilets and wheelchairs. Appropriate

pfovision shall be made to permit nonambulatory residents to

commubicate their meeds to stait.

{8) Residents shall have a right to receive prospt and
adequate medical treatrzent for any physical ailments and tor
the prevention of any illness or disability. Such medical
treatment shall meet standards of medical practice in the
coRmunity.

(9) Corporal punishment shall not be permitted.

(10) The opportunity for religious worship shall be
accorded to each resident who desires sach vorship.
Provisioas for religious vworsbip shall be made available to
all residents on a nosdiscriminatory basis. No 1individual
shall Le compelled to engage ib any Teligious activities.

¢(11) kecidents shall nave a right teo a nourishing,
well-balanced diet. The diet for residents shall grovide at
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a xiniaum the recoamended daily dietary allowance as
developed by the national academy of sciences. Frovisions
shall be wade for spetial therapeuntic diets and for
substitutes at the reguest of the resident, or his parents
or guardian or mnext of kin, or the responsible persen
appointed by the court, imn accordance with the religious
requirements of any resideat®s faith. Denial [-33 a
nutritionally adequate diet shall not be used as punishmexnt.

{12) Besidents shall have a rigant to regular physical
exercise several times a veek. It shall be the duty of the
facility to provide both indoor and outdoor facilities and
equiprent tor suck exercise. kesidents shall have a right
to be outdeors daily in the ahﬁgnce of coitrary aedical
considerations.

(13) Residents shall have a right, under appropriate
supervision, to suitable opportmnities for the interaction
with wsesbers of the opposite sei, except where ar
professional person responsible for the formulation of a
particular resident®s habilitation plan vrites an order to
the contrary and explains the reasons therefor. IHE ORDER
MOS1__EE_ HENEWED _ BMONYHLY HESTRICTION S __TO BE
CONFINUED.

Section 2z. (1) Fersons adwitted to residential
facilities shall have a right to habilitation, imcluding
medical treatment, education and care, suited to their
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needs, regardless of age, degree ot retardation or
handicapping conditien. Eack 1resident has a right to a
habilitation program which will maximize his human abilities
and enhance his ability to cope with his environkent. Every
residential facility shall recognize that each resident,
regardless ot ability or status, is entitled to develop and
realize his fullest potential. The facility shall implement
the priaciple of normalization so that each resident may
live as normally as possible.

(2} Eesidents shall have a rxight to the least
restrictive conditions necessary to achieve the purposes of
habilitation. To this end, the facility shall make every
atteapt to move residents froa:

{a} more to less étrnctured living;

by larger to smaller facilities;

{c} larger to smaller living unnits;

{3} group to individual residemnce;

{e) segregated from the comaunity to integyrated inte
the community living;

{f) dependent to independent living.

(3) Within {fourieen— W) THIRTY (30} days of his
admission to a residential facility, each resident shall
have an evalnation by appropriate specialists for
prograsmsing purposes.

{#) Each resident shall have an incividualized
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webilitation plan forsulated by the tacility. 7This plan
shall be developed by appropriate professiomal persons and
implemented as soon as possible but no later than fourteen
(14) days after the resident®s admission to the facility.
An interin progran of habilitation, based on the
preadaission evaluation conducted pursusant to this act,
shall commence proaptly upon the resident's admission. Each
individualizea bhabilitation plan shall contain:

{a) a stateaent of the nature of the specific
linitations and specific needs oé the resident;

(b) a description of {intermediate and long-range
habilitation goals with a projected timetable for their
attainsent;

{c) a statement of, and an explanation for, the plan
of habilitation for achieving these iantersediate and
long—-range goals;

(@) a statesent of the least restrictive setting for
habilitation necessary to achieve the habilitation goals of
the resident;

(e} a specification of the protessional persons and
other staff wmembers who are responsible for the particular
resident®s attaining these habilitation goals;

{(f} criteria for release to less restrictive settings
for habilitation, including criteria for discharge and a
projected date for discharge.
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(5) As part of his mabilitation plamn, each resident
shall have an individualized post—ipstitutionalization plan.
This plan shall be developed by a professional person wic
shall begin preparation of such plan upon the resident’s
admission to the institution and shall cosplete such plan as
soon as practicable. The parents or gusrdian or next of xinm
of the resident, the responsible person appointed by the
court, if any, and the resident, if able to give intorsea
consent, shall be consulted in the development of such plan
and shall be informed of the content of such pian.

{6) In the interests of continuity ot care, one
professional person shall uheﬁever possible be responsible
tor supervising the irplementation of the habilitation plasn,
integrating the various aspects of the habiiitation progras,
and recording +the residemt’s progress as measured by
objective indicators. This professional person shall aisc
be responsible for ensuring that the resident is released
vhen appropriate 10 a less restrictive habilitation setting.

{7} The habilitation plan shall be continuously
reviewed by the professional person responsihie for
supervising the isplementation of the plan and shall be
nodified if necessary. in addition, six eonths &atter
admissior ama at least aunvally thereatter, each resident
shall receive a cokprehensive psychological, social,
educational and medical diagnosis and evaluation, and his
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habilitation plam shall be reviewved by an interdisciplinary
team of no less than two professional persons amnd such
resident care workers as are directly involved 4in bhis
habilitation and care. A__BABILITATIOR _PLAN _SHALL GF
BEVIEWED MONTMLY,

(8) Each resident dischkarged to the comsunity shall
have a progras of transitional habilitation assistance.

(9) The professional person in charge of the
residential facility shall report in writing to the parents
or guardian of the resident, or the responsible person, at
least every six months on the resideat®s educational,
vocational amd living skills progress and medical condition.
Such report shall alsoc state any appropriaté habilitation
prograa vhich bas not been afforded to the resident because
of inadequate habilitation resources.

(10) The pareats or guardian of eacih resident, or the
responsible person appointea by the court, shall prosptly
upon Tresident®s admission receive a written copy of all the
above stapdaras for adeguate habilitation. Each resident,
if the resident is able to comprehend, shall proamptly upon
his admission be orally inforsed in clear languaye of the
above standards and, vhere appropriate, be provided with a
written copy.

section z3. Cosplete records for each resideat shall
be maintaiped and shall be readily available to professional
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persons and to the resident care workers who are directly
involved with the particular residenst and to <the wmental
disabilities board cf visitors. All inftormation contained
in a resideat*s records shall be considered privileged and
confidential. The parents or guardian, the responsible
person appointed by the court, and any person properly
authorized in writing by the resident, if such resident is
capable of giving informed comsent, or by his pareats or
guardian . or the responsible person, shall be peraitted
access to the resident's records. These records shall
inciude:

{1} identification data, including the resident's
iegal status;

{2) the resident®s history, imclading but not limited

{a) family data, educational background, and
enploysent record;

(b} prior medical history, both physical and =xental,
including prior institutionalization;

(3) The resident's grievances if any;

{t} An inventory of the resident's life skills:

{5) record of each physical examinatiom which
describes the results of the examination;

{6} A copy of the individual habilitation plan and any
modifications thereto and an appropriate suasary which wiil
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guide and assist the resident care workers in isplementing
the resident®s program;

() The findings Bmade in periodic reviews of the
habilitation plan which findings shall include an amalysis
of the successes and failures of the habilitation prograa
and shall direct vhatever modificaticns are mecessary;

(8) 2 <c<opy of the post—institationalization plan and
any sodifications thereto, and a summary of the steps that
have been taken toc implement that plan;

{9) 2 nedication history amd status;

(10} a suamary of eack sigrificant contact by a
protessional person with a resideat;

(11) A summary of the resident's response to his
program, prepared by a professional person involved in the
resident®s habilitatior and recorded at least monrthly. Such
response, wherever possible, shall be scientifically
documented.

(12) A monthly summary of the extent and nature of the
resident®s work activities and the effect of such activity
upon th; resident's progress along the habilitation plan;

{13) A signed order by a professional person for any
physical restraints;

(14) B description of any extraordinary incidenmt or
accident 3im the facility involving the resident, toc be
entered by a staff meaber noting personal knowledge of the
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incident or accident or other source ot intbr-ation,
including any reports of investigations of regidents
mistreatment;

{15) A sumamary of family visits and contacts;

(16) A summary of attendance and leaves from the
facility;

{17} A record of any seizures, illnesses, treatments

thereot, and immunizations.

Section 24. Xaeh—prefesciopal-—percor—oenployod—>by—a

elsewheFe—in—Nentalaw Lll resident care vorkers wno have not
had prior clinical experience in a residenatial tacility for
habilitation of the developmentally disabled shall have
suitable orientation traiming. Staif memberz on all levels
shall have suitable, regularly scheduled in-service
training. FRach resident care worker shall be under the
direct professional supervision of & qaalified—sctaffneaber
PEQFESSIONAL FEHSON.

Section 25. Every residential facility sball prohibit
mistreatment, neglect or abuse an apy form oi any resident.
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Alleged viclations shall be reported immediately to the
professional person in chargqe of thke facility and there
shall be a written record that:

(1) each alleged wvioclation has been thoroughbly
investigated and ftindings stated;

{2) the results of such investigation are reported to
the professioral persoa in charge of the facility within
twenty-four ({24) hours of the report of the incident. Such
repnris shall also be made to the mental disabilities board
of visitors eonthly and to the developmental disabilities
advisory council at its next scheduled public meeting. Bach
facility shall cause a2 w£itten statement of this policy to
be posted in each cottage and building and cin':nlatea to all
staff members.

SECTION 26 MEDICATION ¥FOB BESIDENIS. KESIDENTS HAVE

A_RIGHT To BE_FKEE FROM UNNECESSARY OR EXCESSIVE MEDICATION.

NO_MEDICATION SHALL BY ADMINISTEERED UNLESS AT THE WEITTEN
OBDER_OF A p¢dY¥SICIAM. THE PROFESS10BAL PEHSQR _IN CHARGE OF

THE _PACILITY AND THE ATTENDIRG PHYSICIAN SHALL BE
RESPONSIBLE FOE ALL MEDICATION GIVEN Ok ALMINISTRRED TO_A
EESIDENY. THE USE OF MEDICATION SHALL MOT EXCKED STANDAERDS
OF USZ THRT ALE ALVOCATED BY THE ORITED STATES ¥OOL AND DRUG
ADBINISTELTICN. ROTATION OF EACH INDBIVIDDAL'S MEDICATION

SHALL BE_KEPT 1IN HIS #EDICAL KWECOEDS. AT LEAST NEERLY AN
ATTENDING PUYSICIAN SHALL KEViEW THE DREUG LEGIMEN OF EACH
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PATIENY UNDEL HIS CABRE. ALL PRESCRIPTIONS SHaLL BE__WRITTEWN
NITHE A TERMINATION DATE, WHICH SHALL NUGT_ EXCEED THIRTY (30}
DAYS. MEDICATIORS SHALL MOT HE DSED AS PUNISHMENT, POk __THE
CORVERIENCE _OF STAFF, AS A SUBSTITUTE FOR PROGRAK, Ok 1N

UANTITIES TH INIERPERE WITB__THE HESIDENT'S_ TREATMENT
PROGHAN.

Section 27. (1} Besidents of a residential facility

shall have a right not to be subjected +to any unuswal or
hazardous treatment procedures without the express and
informed consent of the resident, if the resident is able to
give such consent, and of his parents or guardian or the
responsible person appointed by the court, after
opportunities for comsultation with indeperdent specialists
and legal counsel. éuch proposed procedures shall first
have been reviewed and approved by the eental disabilities
board ot visitors before such consent shall be sought.

(2) Physical restraint shall be eaployed only when
absolutely necessary to protect the resident from injury to
himself or to prevent injury to others. Restraint shall not
be employed as punishment, for the counvenierce of statf, or
as a substitute for a habilitation progras. Restraint shall
be applied only if alternative techniques have failed and
only it such restraint imposes the least possible
restriction consistent with its parpose. Only a
protessional person may authorize the use of restraints.
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Orders for restraints by a professional person shall be in
writing ané shall not be in force for longer than twelve
{12) hours. Wwhenever physical restraint is ordered suitable
provision shall be made for the cosfort and physical needs
of the person restrained.

{3) Seclusion, dJdefined as the placeament of a resident

alone in a locked roow FOB_NON-YHERAPPUTIC_ _PURPOSES, shall

not be employed. Legitimate ®time out® procedares may be
atilized under close and direct protessional supervision as
a techanigue in behavior-shaping érogtnls.

(4) bBehavior wmodification prograss involving the use
of mnoxious or aversive stisuli shaall be revieved and
approved by the ws=sental disabilities board of wvisitors and
shall be condocted only with +the express asd inrformed
consent of the atfected resident, if the resident is able to
give such consent, and of his parents or guardian or the

responsible person appointed by the court, after

opportunities for consultatior with independent specialists

and with legal counsel. Such behavior modification programs
shall be condncted only under the supervision of and im the
presence oi a professional person who hLas had proper
training in such techniques.

) = i Ball—i . ; — .
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¥o resident shall be

} < dieal B
snh&ected to a behavior modification program which attespts
to extinguish socially appropriate behavior or to dewelop
new behavior patterns vhen such behavior moditications serve
only institutiomal coanvenience.

{6) ERlectric shock devices shall be considered a
researck technique for the purpose of this act. Soch
devices shgll only be used in extraordimary circumstances to
prevent selfi-autilation leadi;g to repeated and possibly
pe?lanent physical damage tc the resident and only after
alternative technignes have tailed. The pse of such devices
shall be subject to tha conditions prescribed by this act
for experimental research generally and shall dbe uased only
under the direct and specific order of the professional
person 1n charge of the residential tacility.

Section 28. HResidents of a residential tacility shall
hawe a right not to Le subjected to experizewntal reseaich
wvithout the eapress and informed consent of the resident, if
the resident is able to give such consent, and oi his
parents or guardian or the responsible perscn appointed by
consultation with

the court after opportunities tor

independent speciaiists amd with legal counsel., Such
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proposed research shall tirst bave bheen reviewed and
approwved by the mental disabalities board of visitors before
such consent shall be sought. Prior to such approval the
board shall deteraine that such research complies with the
principles of the statement on the use of human subjects for
research ot the Aserican association oL mental deticiency
and with the principles for research involving human
subjects required by the United States departaent of health,
education and welfare tor projects supported by that agency.

Section g29. The following rules shall govern resident
labor:

{1) V¥o resident shall be reguired to perform labor
which involves the operation and aaintenance uf the facility
or for vhich the tacility is under coatract with an outside
orgasization. Privileges or release fros the facility shall
not be conditioned upon the pertormance of labor covered by
this gprowvision. Fesidents wmay voluntarily engage in such
labor it the labor is compensated in accordance with the
minisus wage laws of the Fair Labor Standards Act, 29 ©.5.C.
sec. 206, as amended.

{2) Bo resident shall be iavolved in the care
(feeding, clothing, bathing), traipsing or supervision ot
other residents unless he:

{(a) has volunteered;

{b) has Dbeen specitically trained in the necessary
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skills;

{c} has the humane Jjuagment reyuired for such
activities; ’

{(d) is adeyuately supervised; and

(e} 1is reisbursed in accordance with the rinimum wage
laws of the Fair Labor Standards Adct, 2% U.5.C. sec. 206, as
amended.

{3) HKesidents way be required +to perform vocational
training . tasks which do not involve the operation and
maintenance of the facility, subject to a presumption that
an assignment of longer than three mouths to any task is not
a training task, provided the specific task or any change in
task assignpent is:

{a) an inteqrate& part of the resident®s habilitation
plan and approved .as a habilitation activity by a
professional person responsible for supervising the
resident's habilitation;

(b)‘ supervised by a staff mesber to oversee the
habilitation aspects of the activity.

{(4) BResideats may voluntarily engage in habilitative
labor at nonprogras hours foxr which the facility would
otherwise have to pay an esployee, provided the specific
labor or any change in labor is:

{(a) an integrated part of the resident®s habilitation
plan and approved as a hébilitation activity by a
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professional person responsible for supervising the
resjident®s habilitation;

(b} supervised by a staff =member to oversee the
kabilitation aspects of the activity; and

{c) compensated in accordance with the ainimur wage
laws of the Pair labor Standards aAct, 29 D.5.C. sec. 206, as
amended.

{5) 1f any resident performs habilitative labor which
invelves the operation and maintemance of a facility, but
due to physical or mental dis;hilitg is unable to perfora
the labor as efficiently as a person not so physically ox
mentally disabled, then the patient may be coapensated at a
rate which bears the same approximate ralation to the
statutory wsinisus wage as bhis ability to perfora that
pariicular job bears to the ability of a person not so
afflicted.

(6) Residents s=say be required to perfors tasis of a
personal housekeeping nature such as the making of ome's own
hed.

(7} Residepts-shall-be—alloved—to—use DEDUCTIONS OR
PAYMRNIS FOk CAR D__ GTHE HAKGES SEALL NWOT RIV
HKESIDERI OF a reasopable amount of the compensation received
pursuant to this section tur persomai amnd incidental
purchases and expenses.

(8} sStaffing shall be sufiicient so that the facility
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is not dependent upon the use of residents or volunteers for
the care, xaintenabce or habilitation of other residents or
for income—producing services. 1he facility shall forsulate
a written policy to protect tae residente “rom eiploitation
when they are engaged iu proauctive work.

Section 30. Kithin one (1} year of the eitective -date
of this act, each resident governed by the provisions ot
this act shall be evaluated as t¢o bis mental, emotional,
social, and physical condition. Sach evaluation or
reevaluation shall be conducted by an interdisciplinary teas
of professional persons who shall use professionally
recognized tests and examination procedures. Each
resident®s parents or guardian, bpext of kin or legal
representative ot the responsible person ajpicinted by the
court shall be contacted apd bis reaciless to nake
provisions for the resident's care in the community shail be
ascertained. Bach resident sbhall be returned to his family,
if adequately babilitated, or assigned to the least
restrictive habilitation settang. Where necessalY, the
protessional pfon in charge of the resident shall petitioun
the court to appoint a responsible person.

Section 31. Ko person shall be aamitted to any
publiciy supported residential instatutaon caring tor
developueentally dJdisabied persons unless such imstitution
meets the standards prescribed by this act.
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Section 3Z. {1 The goverpmor shall appoint a wmental
disabilities board of visitors. The board shall comsist of
five (5) persons at least toree (J) of whom shall pot be
pruiessiounal persons and at least one (1) of whor shall be a
representative of am organization concerned with the care
and welfare of the developmentally disabled. HO onhe may be
a wmesber of the board who is an agent or employee of the
department of institutions or ot any residential facility
atfected by tanis act. If a board oi sisilar title and
structure is createu in any act concerning the treatment of
the wmentaliy ill, then one (1) board shall be created to
verforn the functions se£ out in both acts ana the board so
created shall aanclude at least one (1 represéntative of an
organization concerned Wwith the care and welfare of the
mentally iil and one representative of an orgamization
concerned with the care and welfare of the mentally retarded
or developrentally disabled.

{4) The mental disabilities board of visitors shall be
an independent boara ot inguiry amna review to assure that
the treatment of all persons admitted to a residential
facility is huasane and decent and meets the requirements set
forth in this act,

2he board shall Treview all plans for experimental
research or hazardous treatment procedures involving persons
admitted to any iLesidential facility to assure that the
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research project is humane and pot unduly hazardous and that
it couwplies with the principles of the statement on the use
of human subjects for research of the hserican association
on mental deficiency and with the principles for research
involving human subjects reguired by the United States
departaent of health, education and welfare. Mo
experimental research project ianvolving persoms admitted to
any residential facility atfected by this act shall be
commenced unless it is approved by the mental disabilities
board of visitors. The board shall investigate all cases ot
alleged mistreatment of a resideat.

{3) The board shall, at least anuwvally, inspect every
residential facility which is providing a course of
residential hahilitati;n and +treatment to any person
pursuant to this act. The board sball inspect the physical
plant, including residential, recreational, dining, and
sanitary facilities. It shall visit all wards and treatment
or habilitation areas. The board shall inguire concermning
all habilitation prograss being implemented by the
institution.

(4} The board shall inspect the file of each person
admitted to a residential facility pursuant to this act to
insure that a habilitaticn plan exists ana 1is being
implemented. The board shall inguire concerning all use of
restraints, isolation or other exiraordinary measures.

—h6— SB 3b6



~

(]

- T T A T L

SB 0388/,02

{5) The Dboard may assist any patient at a residential
facility in resolving any grievance he may have concerning
his admission or his course of treatment and habilitation in
the facility.

{6} 1If the board believes that any facility is failing
to comply with thne provisions of this act in regard to its
physical facilities or its treatment of any resident, it
shall report its findings at once to the paremts or gmnardian
of any patient involved, the bpext of kin, if known, the
responsible person appointed by ;he coart for any patient
involved, the professiocnal person in charge of the facility,
the director of the department of iastitotions and the
district court which has jurisdiction over the facility.

(7) The mental disabilitfes board of visitors shall
report annvally to the governor and shall report to each
session of the Montana legislature concerning the status of
the residential facilities and habilitation programs which
it has inspected.

{8} The mental disabilities board of visitors shall be
attached to the governer for administrative purposes. it
Eay eaploy staff for the purpose of carrying out its deoties
as set out in this act.

Section 33. If any person is a patient in a wmental
health tacility and the professiomal person in charge of the

patient determines that the fpatient is suifering from a
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developmental disability rataer toan mental illness and
should@ =@ore properly be adsitted to a resigential tacility,
then the professional person shall cosmence proceedings
consistent with +the procedures set torth in this act tor
adxissions generally to effect such adsission.

Section 34. 1If any provision ot this act or the
application thereof to any person or circusstances ie held
invalid, sach invalidity shall not afiect otber provisions
or applications of the act wvhich can be given eifect without
the invalid preovision or application, ard to this end the
provisions of this act are declared io be severable.

. 3 & . 8651 e . ;

Section 35. Sections 80-2303 throogh 80-230%, ARD

80—2312z, 38-301 through 38-303, hk.C.H. 1947, are repealed.
—End—
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SEKATE LiILL NG. 368

INTKODUCEDL bY TOWK

A BILL FOE AN sCT ENTIILED: ™AN ACT 40 EFHEQVLIDE FOE THE
ILENTIFICATION, HABILITATION AND HOMAN BR1GHTS OF TdE
UEVELOEMENTALLY DISABLED: #hBhbidt—bBcTlo—80—rdtry —Hetwite
454y AND kEFEALING SECTIUNS 38--301 THEOUGH 38~303, AND

80~2303 THROUGH BL—2309, aNb 802312, K.C.M. 1947."

BE 1T ENACTED bY THE LEG1SLATURE OF THE STATE OF MONTANA:

Section 1. 7The purpose of this act is:

{1y to secure for each person who may be
developsentally disabled such treatment and habilitation as
will be suited to the needés of the person, and to assure
that such treatment and habilitation are skilltully and
hupanely administered with full respect for the person’s
dignity and personal integrity;

{2) to accomplish this g¢goal whenever possible in a
cousunity-based setting;

{3) to accomplish this goal im an institutiopalized
setting only when less restrictive alternatives are
unavailable or inadequate and only when a person is so
severely disabled as to require institutiunaiized care; and

{4) to assure that due process of law is accorded any

person comibg under the provisions ot this act.
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Section 2. Detinitions. As used ip this act:

(1) "board" means the mental disabilities board of
visitors created by this act.

{2} ™Community-based facilities® or “community-based
services™ include those services amd facilities which are
available for the ewvaluation, treatment and habilitation of
the developmentally disabled in a commcnity setting,
including but mot limited to, outpatient facilities, special
education services, group homes, foster homes, day care
tacilities, sheltered werkshops, and other cosmunity—based
services and facilities.

(3) ™Court™ means the district court of the state of
Montana.

{(4) "Developmentally disabled® means suffering from
disabilities attributable to mental retardation, cerebral
palsy, epilepsy, autism or any other neurolegically
handicapping eeaditiens CONDITION closely related to mental
retardation and reguiring treatment similar to that regquired
by gentally retarded individuwals:; whichk conditios has
continued or can be eipected teo continve indefinitely and
constitutes a substantial handicap of such individuals.

{5) "Habilitation®™ means the process by which a person
who is developmentally disabled is assisted to acguire and
maintain those life skills which enable hir to cope more
etfectively with the demamds of his own person and
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efvircusefit afd to raise the level of his physical, wental
and secial efficieneys Habilitsation includes bat is not
Limited to forsal, structuted education and treataent.

{6) =pext of kin™ incivdes but peed not be lamited to
the spouse, pareits, adult childten, #nd advlt brothers and
sigters of a persoen.

(7} *rrofessional person® seass:

(e} a medical doctor, or

{b) a persen trained in the fiela of developrental
disabilities and certified by the regichal-sowtil-healbh

DEPANIREST  OF

AINSIITBTIONS. OF THE §E_OF SOC D_BE 1T3T20N
1 CCOKDANCE M1 ST ps__op EOFESSIO0K

G... BOANDS, _ FEDERAL RIGULATIONS, AND ¥ JOINT

COBMISSIONS O8 ACCREDITATION OF BOSPITALS.

(8) "Hesident™ =means a person admitted to a
residential facility for a course oi evalvation, treatmeat
or babilitation.

(%) "“EResidential facility® or "facility“™ means any
residential hospital or hospital and school which exists for
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the purpose of evaluating, treating and habilitatimg the
developmentally disabled or an inpatient basis, iscleding
the Boulder River School and Hospital and the Eastsont
Training Center. The term does not include « group homse or
foster home or a halfway house. A correctionsl facility or
a facility for the treatdeat of the mentally iil shkail ot
be a “residential facility” within the meaning of this act.

(10) "Bespondent® means a person alleged in a petition
filed purscant to this act to be developmentally disabled
and in need of developmental disabilities services.

{11) “Responsible person® means any person willing and
able to assume resporsibility for a person who 1is
developaentally disabled or alleged to be developmentally
disabled. Whenever, it any proceedinc under this act, the
court believes that a conflict of interest may exist between
a persor who it developmentally disabled or alleged to be
developmentally disabled amd his pazents or guardian, or
that the parents or guaraian are unable to protect the
interests of such person, or whencver there is no parent or
guardian, the court shall appouint a respomsible person to
protect the interests of the person who is developsentally
disabled or alleged to be developaentally disabled. Oply
one person shall at eany ole time be the resporsible person
within the meaniny of this act. 1In appointing a responsible
person, the court shall consider the preference oi the
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respondent or patient. %The court may at ary time, for good
cause shown, <chagge its designation of who is the
responsible person.

{1z} ¥Seriously developmentaliy disabled™ means

developmentaily disabled and—fenctieoniny—at—aeEe—than—three

disabilityy DUE_TO DEVELOPMENTAL OR PHYSICAL DISABILITY OE A
COBBINATION OF BOTH BENDEEING A PERSOM umnable to function in

a community-based setting.

Section 3. (1) 2Anry person subiject t0 emargency
adnittance to a residential facility, to examination or
evaluation by a professional person, or to any hearing held
pursuant to this act shall have all the rights accorded to a
person subject to involuntary commitsent proceedings under
the laws of this state relating teo involuntary cosmitasent of
the seriously mentally ill.

{2) In addition, the parents or guardian of any person
alleged to be developmentally disabled and in need of
developrental disabilities services have the right:

{ga) to be present at any hearings held pursuaat to
this act;
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{t} to be represented by counsel in any bearing;

(c) to offer evidence and cross—examine witnesses in
any hearing; and

{(dy to bhave the respondent be examined by a
professional person of their choice when such professional
person is reasonably available, unless the person se chosen
is objected to by the respondent or by a responsible person
appointed by the court.

{3) A person may waive his procedural rights provided
that the waiver is knowingly ard intentionally aade. The
right to counsel in a hearing held pursuant to section 6 may
not be waived. The right to habilitation provided for in
this act may not be waived.

{4} In the case of a person vho has been adaitted to a
residential facility for up to thirty (30) days of
evaluation and treatment, or who, ~pursuant to the
recormendation of a professional person, may be admitted to
a residential! tfacility for an extended course of
habilitation, a waiver of rTights can be knowingly and
intentionally made only with the concurrence of the person's
counsel, if any, his parents or guardian, and the
responsible person appointed by the court, if any.

(5} In the case of a minor, the waiver of rights can
be knowingly and intentionally made:

(a} vwhern the minor is under the age of tvelve (12), by
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the parents of the minor NITH THE CONCOLKERENCE OF THE
BESPONSIBLE PERSON, JF ANY:

(b) whemn the minor is over the age of twelve (12), by
the minor and Lis parents;

{c}) vwhen the wminor is over the age of twelwe (12} amnd
the @mipor and bis pareats do not agree, the minor can make
an effective waiver of his rights only with the advice of
counsel.

1f the court believes that there may be a conflict of
interest between a wkinor and his pareats or guardiaa, the
court =may appoint a responsible persom or guardian ad lites
for the minor.

Section #. (1) The parents or gamardiam of amy gperson
alleged to be developmentally disabled or the person hiaself
may at any time request the assistance of a professiomal
person in detersining whether the person is developmentally
disabled, the extent ot such disability, and the most
appropriate couise of treataent, habilitatjon and education
tor the person alieyed to be developmentalily disabled.

(<) whenever the parvents or guwardian of a person
alleged to be developmentally disabled or the person hiwself
reguest a course of evaluation and treatment, they shall
ascertain, vwith the proiessional person vho undertakes the
case, the least restrictive means of evaluwating and treating
the person alleged to be developaentally disabled.
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Evaluation and treatment in a residential facility shall
take place only upon certificaticn by the professional
person 1in charge of the case that adequate cosmunity-based
facilities are not available BEASONBABLY MEAE JTHE FPLME OF
N IHE ] E B ¥ A

DISABLED. BResidential evaluation and treatment shall mot be
for wmore than thirty {30) days without subseyuent
proceedinys before the court.

Section 5. (1) Any kerson who believes that there is
a person who is developmentally disabled and in need of
developsental disability services may report the situation
to a professionazl person. If the professional person
believes from the facts given to him that the person say be
developnentally disabled amd in need of developaental
disability services, be shall cosntact the parests or
geardian of the person alleged +to be developmentally
disabled o1 the person himseli. If any of the persous So
contacted refuse to cooperate with the professiomal person
and if the protessional person believes from all the
circumstances of the case that the person may be
developmentally aisabled and in need of developaental
disabjilities services he shall reguest the county attorney
to file a petition alleginy that there is a persom in the
cosgty who is developmentally disabled apd ir need ot
developmental disabilities services.

—8— 58 388
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{2y The petition shall contain the same and address
of:

{a} the professional persor and any other person
requesting the petition, and their interest in the case;

tb) the name and address of the respondeat;

{c}) the name and address oif the parents or guardian of
the respondent, and of any other person believed to be
legally responsible for the care, support amd maintenance of
the respondent;

{(d} the name and address of the respondent's next of
kin, to the extent known;

{e) the name and address of any person whoa the county
attorney believes might be willing and able to be appointed
responsible person; and

(t} a statement of the rights of the respordent and
kis parents or guardian vhich shall be in conspicuocas print
and identitied by a suitable heading.

{3} Upon presentation +to the court by the county
attorney, the court shall immediately comsider the petition
with or without a bearing to determine if there is probable
cause to believe that the respondent is developaentally
disabled and in need of evaiunation and treatment. If the
court 1inds mno such probable cause it shall dismiss the
petition. If the coart finds that probable cause does exist
it shall airect a professional person to examine the
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respondent and to aake an inguary concerning the
circuastances of the case. Such exasinatien shall not
exceed four (4) honrs in length. If probable cause is tound
the court may appoint a responsible person other than the
respondent's parents or guardian to protect the interests of
the respondent. The responsible person shall be notified as
soon as possible that a petition has been tiled. Notice of
the petition and the finding of prebable cause shall be
sailed or delivered to the respondent and to all other
persons named in the petition ard to ary persor who would
have been pamed in the petition had his name, address, and
relationship to the respoadent been known at the time.

(4) Nhen the professional person first contacts the
respondent, before he begins any examination, he shall give
the respondent a copy of the petition arnd explain to the
respondent the nature of the proceeding amd his rights as
set forth in the petition. If the respondent is incapable
of understanding the explanation and proceeding, the
professional person shall give the petition and make the
explanation to the parents or guardian oif the respondeat.
Before amaking any inguiry of the parents or guardian of the
respondent, the professional person shall give them a copy
of the petition, explain the nature of the proceeding and
their rights as set forth in the petition.

Section 6. (1) If the professional person, based on
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his eoxasipation aad ingpiry detersimes 1hat the resposdent
is mpt developsentally d&isabled or is not in npeed of
developaental disability services, bhe shall report this
finding ia writiang to the comrt and the petition shall be
dispiscsad . if the professional person eoncludes that the
resposdant is developmentally disabled and is need of
develapnental 4disability services, he shall report this
conclusion to the court in writiag together with his
recopsendations for ewalmatiom and treataent. The report
shall include an explanation of the basis oz which the
professienal person has reached bis conclusion aad shall
inclade a description of any tests or evalmation devieces ke
has eaployed. If the professiomal person?s recoaseadation
is for further evaluwation and treatsent, Botice of this
reconmendation shall be sest €0 the respondeat, kis parents
or guardian, the next of kip, the respoasible person
appointed by the court, if any, any attorney representing
the tespoadent or ais parests or guardian. It no
responsible person has yet beern appointed, the court may
appoist ope at this time.

(2} If the respoadest, his parents or guardiamn, the
responsible persoa, if any, or connsel for any party
requests a bearing on the recommendaation, the court shall
set a tiime and place for hearing. 7%he hearing shall be

before the court without a Jjury. The rules of «civil
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procedure shall apply.

(3} Prior to any hearing held purseant to this
section, the court shaill appoint connsel to represent the
respoundent, if the respondent has not retained independent
connsel. The parerts or guardian shall be inforsed of their
right to counsel and if they are indigent the court shall,
cn their regwest, appeint counsel for thea. In po case
shall the same attarpey represeat the responjeat and his
parests or guardian.

{3) 1f the hearirg is waived or if the oourt finds,
after hearing, that the respondent is developmentally
disabled and irn ameed of further evaluation and treatment,
the court shall order that the resposdent undergo suchk
evalvation and treatment. Evaluation and treatment ordered
pursuant to this subsecticn shall be for nc more tham thirty
{30) days. 1t shall take place in tbhe least restrictive
environsent ip which the necessary evaluaticn and treatasent
can be accomplished. kvalvation and treatmseat in a
residential tacility shall be orderedi only if the necessary
evaluation and treatwent cannot be accomplished through the
use of commbnity—based facilities.

section 7. (1) 1f as a result of the evaluation and
treataent ordered by the court, the professional person in
charge of the case recommends a course of habilitetion and
treatment at the coamunity level making use of comaunity and
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regional based services for the developmentally disabled, he
shall report his recommendation in writing to the court.
The recommendation shall be accompanied by a writtes report
indicating the factual basis for the recommendation and
describing any tests or evaluation devices vwhich the
professionai person has employed in evaluating the
respondent. If this course of treatment and habilitation is
agreed to by the parents, guardian, person evalanated,
responsible persomn, if any, and coumsel for the person
evaluated, if any, tben this commtnity-based course of
treatment shall be coamenced as soon as practicable, and the
petition shall be dismissed.

{2} If any of the parties listed in the preceeding
paragraph object to the community-based course of treatment,
they may regquest the court to corduct a hearing oa the
matter. If a responsible person has not yet been appointed,
the court may appoint a responsible person prioxr to the
hearing. Notice of the time, date and place of the hearing
shall be mailed or delivered to all of the parties listed in
the preceeding paragraph, and to the attorney for the
pareats or guaraian, if any. The hearing shall be held
before the court without a Jjury. The rules of civil
procedure shall apply. It the court {finds that the
respondent is developmentally disabled andé in peed of
compunity-based developrental disabilities services, it
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shall order that the respondent undertake a community-based
course of treatment and habilitation.

Section 8. (1) 1f as a result of the evalwvation and
treatasent either agreed to by the parents, guardiaan, or the
person himsel! pursvant to section 4 or ordered by the
court, the professiomal person in charge of the case
conclades that the person evaluated is seriously
developrentally disabled and reccamends that treatment and
habilitation be had in a residential facility on an extended
basis, the professiomal persop shall file his vwritten
recosnendation and report with the court and reguest that
the court order the admission. The report shall include the
factual basis for the recoamendation, and shall describe any
tests or evaluation devices which have been employed in
evaluating the patient. If no respomsible person has yet
been appointed, the court may appoint one at this time. If
there is no parent or guardian the ocourt shall appoint a
responsible person. At the request oi the respondent, his
parents or guardian or the Tresponsible person, the court
shall appoint counsel for the respondent. If the parents or
guardian are indigent amrd if they request it, the court
shall appoint coansel for the parents or guardian. Notice
of the recommendation shall be mailed or delivered to the
respondent, nis parents or guardian, the respomnsible person,
next of kin, if known, and the attorney for the respondent,

—— SB 388



oo N s WN oW

- mt w m
(L N T T -]

-t
o

17

58 0388702

if any, and for the paremnts or guardiaa, if any.

{2) The respondent, his pazrents or guardian, the
responsible perseon, or the attorney for any party may
request that a hearing be had on the recossendation. If a
bearing is requested, the court shall wail or deliver notice
of the date, time andé place of the bheariag to each of the
parties listed at the beginning of this subsection. The
hearing aball be to the coart without jury. The rales of
civil proceduve sihall apply.

3) I the court finds that ¢he respoadent is
seriocusly dewelopaeatally dJAisabled azd that available
coamsunity—baged servicee are not adeguate, it shall order
the respondent admitted to a residemtial tacility for an
extended course of treatment amd habiiitatioa. If the court
finds that the respoamdent is developmentally disabled, and
in need of dewelopseztal disabilities services bat that
available commuanity-based services are adegunate, it shall
order the respondeat tov umdertake a cosaunity—based course
of treatsent and habilitation. 1If the court tinds that the
respondent is not developmentally disabled or is not in need
of developaental disability services, it shall dismiss the
Tequest .

%y If noRe of the parties potified of the
recoaaendation request a hearing, the court may issue an
order asthoriziag the persor to be adaittea to the
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residential facility for an exteénded periocd of treatWeiit aid
habilitation, or the court sdy initiate its own inguiry as
to whether tne oIder shoula be granted. The court sdy
refuse to authorize adwission of a person to a residential
facility for an  eéxtended pericod of treatment and
habilitation if suth Jdmis=ion is not in the best interests
of the person.

(5} If any perstn is admitted to a regidenitial
facility for an extended course of habilitatién withomt a
hearing, apd if subsegrent to suck adwission one of the
parties who could have reguesSteéd a hearing learns that an
alternative course of treat¥ent is availdble ¥hich i& asobre
suitable to the peeds of the resident, the party may reguest
the profefsionxzl persor in charge of the resident to release
the resident to the alternative, if it is a coamuanity-based
alternative, or transSter the resident to the altermative, it
it is a residential alternative. Aoy such transfer or
reledse shall comply with the reguiresents of section 5. If
the protessional person in charge of the resident refuses to
authorize the release or traasfer, then the party msay
petition the court for a hearing to determine whether the
present residential alterpative should be continuved. The
hearing shall comply with the procedures set forth in
subsection z ol this section.

Section 9. (1) Ko person shall be adaitted to a

—16—~ Sk 34H
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residential facility for longer than thirty (30) days except
on approval of the court. Whenever a person is adaitted to
a residential facility for longer than thirty (30} days, the
court say appoint a person other than the jparents or
gnardian +to act as responsible person for the resident. If
there is po parent or guardian, the court shall appoisnt a
responsible person.

(2) The <court order approving the admission shall
specity the maximum period of time for whichk the persom is
admitted to the residential facility. In &o case shall this
maxiaum period eaceed one year.

{3) 1f at any time auring the period for which a
person is admitted to a residential facility for an extended
pgriod of habilitation and <treatmeat, the professional
person in charge of the resident decides that there exist
sufficient comaunity-based alternatives to provide adeguate
treatment and habilitation for the resident, or that it is
ih the best interests of the resident that he be transferred
to another residential facility, then he mnay release the
resident to such cozaunity-based alternative or transfer the
resident to the other residential facility no less than
fifteen (15) days after sending notice of the proposed
release or transier to the resident, his parents or
guardian, the attorney who nost recently represented the
resident, if any, the responsible person appointed by the
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court, if any, and the court which ordered the admission.
If any of the parties so notified objects to the release or
transfer, they msay petition the coort tor a hearing to
determine whether the release or transfer shoanld be allowed.
The hearing shall comply with the procedures set forth in
section 8. The court may on its own initiative inquire
concerning the propriety ot +the release or transfer.
Hothing in this subsection shall prevent the transfer of a
resident to a hospital or other medical facility for
necessary medical treatsent, or esergency transter of a
resident to a wmental health facility, provided such
emergency transfer complies with the statatory regquirements
for emergency detention of the meatally ill. Within
twenty—four (24) hours of an esergency medical or
psychiatric transter, notice shall be given to the parents
ok guardian of the resideat, the responsible person
appointed by the court, if any, and the court.

(8) 1f the professional person in charge of the
resident determines that the adaission to the residential
facility shoald continne beyond the period specified in the
court order, he shall, at least fifteen (15) days before the
end of the periocd set out in the court order, send vwritten
notice of his recommendation and request for renewal of the
order to the court which issued the oxder, the resident, his
parents or guardian, the bmext of kim, if known, the attorney
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vho dost récently represénted the resident, if any, and the
responsible person appointed by the coert, if any. The
recommendation atid request shall be accosmpanied by a writtea
report vwhich shall describe the habilitation plam which kas
been undertaken for the resident amd the future habilitation
plar which is anticipated by the professional person.

{5) If any persom so notified reguests g hearing, the
court shall set a time and place for the hearing and shall
nail or deiiver notice to &11 of the persons imforsed of the
recosnehdation. The hearing shall be comducted in the
manner set out in seéction 6. If the court finds that the
residential admission is still justified, it =may order
continnation of the adsission to that residential facility
or transfer of the resident to a differeat residential
facility. I1if the court finds that the resident is stiil in
need of developmental disabilities services but does not
reguire residential treatment, it shall order an appropriate
course of community-based habilitation, or, if all parties
are willing for » the resident to participate in a
community~based program of habilitation, it shall disaiss
the petition. If the need for developmental disabilities
services no longer exists, the court shall dismiss the
petition. The court shall not order coatinuwation of
admission to a residential facility which does not have an
individualized habilitation plan for the resideat. 1In its
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order, the court shall wake findings of fact on which its
order is based. The court may on its own initiative inguire
concerning the suitability of continuing an admissioa to a
residential facility.

Section W. Hearings held pursuant to this dct shall
be held in the adistrict court for the district vhere the
respondent resides. Bxceptl that at the request of any
party, or the professional person who must be present at the
hearing, a hearinmg kay be held im the district court tor the
district where the respondent 1is undergoing evaluvation,
treatment or habilitation im a residential facility, or is
undergoing comaunity-based evaluation, treatment or
habilitation. The cost of any hearicg bheld porsuant to this
act sbhall be borm by the county where the respondent
resides.

Section 1t. Apy order issued by a court after a
hearing held parsuant to any prowision of this act may be
appealed to the Montana supreme court in the sase manner as
for civil appeals geserally.

Section 12. V¥Whenever evaluation by a professional
person is ordered bY¥ a court pursuant to any provision of
this act, the person being evaluwated, bhis parents orx
guardian shall bave d reasonable choice of a professional
person gualitied to perform sach service.

Section 13. 1n any hearing held pursuant to this act
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vhich involves consideration of the recommendation and
report ot a professional person, the professional person who
pade the recosmendation and report shall be present at the
hearing and subject to cross—ezasination.

Section 1. In any hearing held pursuant to this act
the court may request the county welfare dJdepartment to
prepare a social suemary of the respondent for use by the
court.

Section 5. Ne person who has reached the age of
majority shall be compelled against his vill to undertake a
course of treatment and habilitation solely becasse he is
developmentally disabled, but only if such disability causes
his to be unable to protect his life and health.

Section 16. The parents, guardian, the persom hiaself,
or a professional person may admit a person believed to be
developrentally disabled to a residential facility om an
emergency basis when necessary to protect the person fros
death or serious bodily harse. However, if requested by the
parents, guardian or the persob adaitted on an emergency
basis, a petition as set out in section 5 shall be filed on
the next Jjudicial day by the county attorney of the county
where the person resides. If a petition is filed, the
professional person assigned by the court to condact the
exasination and inguiry shall repert back to the court on
the pext judicial day following the filing of the petition.
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Once a petition is filed, continued detenticn 1in the
residential facility shall be allowed only on order ot the
court vhen necessary to protect the respondent from death or
serious bodily bhark. In no case shall amn emergency
admission to a residential facility continue for longer than
thirty (30) days without subsegquent proceedings before the
court.

Section 17. (1) Onless specifically stated in an
order by the court, a person adaitted to a residential
facility for an extended course of habilitation shall not
forfeit any legal rTight or suffer any legal disability by
reason of the provisions of this act except imsofar as it
may be necessary to detain the person for habilitation,
evaluation or care.

{2} MWhenever any person is admitted to a residential
facility for a period of more than thirty (30} days, for an
extended course of habilitation, the conit ordering the
admission may m»ake an order stating specifically any legal
rights which are denied the respondent and any legal
disabilities vhich are isposed on him. As part of its
ordexr, the court may appoint a persor to act as conservator
of the respondent®s property. Any conserfvatorship created
pursuant to this section shall terminate upon the conclusion
of the admission if not scorer terminated by the court. A
conservatorship or gaardianship extending beyond the period
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of the adlaission say not be created except according to the
procedares set forth under fontana lawv for the appointment
of comservators aad guardians gemerally.

{3) Any person who hes been adaitted to a resideatial
facility purssant to +1his act shall be auntosatically
Testored npon the teraination of the admissior to all of his
ciril a»d legal rights which may have beem lost vhea he was
admitted. This sabsection shall not affect, howewver, any
guardiaaship or conservatorship created independently of the
admission proceedings, accordirg to the provisioss of
Bontana lawv relatimg to the appointment of consersators and
guardians generally. Any person vho leaves a residential
facility following a period of evaluation and habilitation
shall be given a written statement setting forth the
sabstance of this subsection.

{4) Ainy person admitted to a residential faciliiy
prior to the effective date of this act shall enjoy all the
rights and privileges of a person admitted after the
effective date of this act.

Section . (1) 1If a person is admitted to a
residential facility under the provisions of this act and is
eligible for hospital care, treataent or habilitation by an
agency of the United States, and it a certificate of
notification froe such agency sheoving that facilities are
available and that the person is eligible foxr care or
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treatwmeai therein is receiwsd, the ocourt may order the
person to be placed in the custody of the agency for
hospitalization. the <chief officer aof aay bhospital or
residential fecility operated by the agency and in which the
Pexson is adaitted sball, with respect +o the persen, be
vested with +the same powers as the superintendest of the
Boulder Eiwer school and hospital witk respect Lo detewntion,
custody, transfer and release of the person. Jurisdiction
shall be retained in the appropriate comris of this state to
inguire into the mental comdition of persoms =0 admitied,
apd to determine the necessity for continuance of their
adaission.

(2} <Consisteat with other provisions of this act, a
person admitted to a residential facility uunder this act for
a period more thazn thicty (30) days may be cosmaitied by the
court to the custedy of friends or next of kip residing
cutside the state or transfierred to & residential facility
located outside the state, if the out-of-state facility
agrees to receiwe the person, provided, bowewer that ®o such
compitaent or traunsier shall be for a lomger period of tise
than is permitted within the state. 1f the person is
indigent, the expense of supporting him in an out-ef-state
facility and the expense of trausportation shail be borae by
the state of Bontara.

(3} The transfer of persons admitted to a residential

—2 8 56 3bH
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tacility under the provisions of this act out of ¥ontanma or
under the laws of another jurisdiction into Montana shall be
governed ky the provisions of the interstate compact on
mental health.

Section 19. Ko person admitted to or in a residential
facility shall be (fingerprinted unless required by other
provisions of law.

Section z0. (%) R person admitted to a residential
tacility may be photographed upon admission for
identitication and the administrative puxposes of the
facility. Such photographs shall be confidential amd shall
not be released by the facility except pursuant +to court
order.

2} Ro other nonmedical Ok FON-HABILITATIVE
photographs shall be taken or used without consent of the
resident*s parents or guardian or the respoasible person
appointed by the court.

Section 21. Persons admitted to a residential facility
for a period of habilitation shall enjoy the following
rights:

{1} BResidents shall bave a right to dignity, privacy
and humane care.

{2) Residents shall be entitled to send and receive
sealed mail. HMoreover, it shall be the duty of the facility
to foster the exercise of +this right by furnishing the
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necessary materials and assistance.

{3} Residents shall have the same rights and access to
private telephone communication as patients at any pablic
hospital, except +to the extent that a professional person
responsible for formulation of a particular resiﬂent's
habilitation plan writes an order imposing special
restrictions and explains the reasons for any such
restrictions. The written order most be reneved
seaianntally NONTHLY 3if any restrictioas are to be
continned. BResidents shall have an unrestricted right to
visitation, except to the extent that a protessional person
responsible for foraulation of a particular vesident's

babilitation plan writes an order imposing special

restrictions and explains the reasons for aay such

restrictions. The written order nust be reneved
seniannvally EORTHLY if any restrictions are to be
continved.

(4} Besidents shall have a right to receive suitable
educational services regardless of chronolegical age, degree
of retardation or accompanying disabilities or bhamdicaps.

{5) ERach resident shall have an adeguate allowvance of
neat, clean, suitably fitting and seasonable clothing.
Except when a particular kind of clothiang is reguired
because of a particular condition, residents shall have the
opportupity to select from various types of neat, clean, and
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seesonable clotking. Suck clothing shall be considered the
residentts throwghowt his stay in the imstitetica. Clothing
both iz amount znd type shall make it possible for residents
to go out of doors in inclemest weather, to go for trips or
vigits appropriately dressed, and toc asake a normal
appearapce in tke comsunity. The facility shall make
provision for the adegnate amd regular lauvadering of the
residents? clothing.

(6} Zach resident shall nave the right to keep and use

bhis ows personal possessions except insofar as such clothes

o personal possessions may be determined to be damgerous,

either to hisself or to otbers, by a professional person.

{7} A resident bas a right to a husane physical
environsent withkin the residential facilities. These
facilities shall be designed to make a positive comtribution
to the efficieat attainment of the habilitatio2 goals of the
resideat. To accomplish this purpose:

{a) Negalar housekeeping and msaiatenance procedures
which will ensure that the facility is wmaintained in a safe,
clean and attractive condition shall be developed and
implenented.

(b} Pursmant tc an established routine saintenamce and
repair program, the physical plant shall be kept in a
continuous state of good repair and operation so as to
ensnre the health, comfort, safety and well-being of the
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residents amd S0 as wmot to iapede in any wmanher the
habilitation prograss of the resideats.

{c) The physical facilities must meet all tire angd
safety standards established by the state and locality. In
addition, the facility shall seet such provisions oz the
life safety code of the matiomal fire protection association
as are applicable to it.

(@) There aust be special facilities for mosambulatory
resideats to assure their satety aad comfort, including
special fittings oa toilets amd wheelchairs. Appropriate
provision shall be made to permit nonambelatory resideats to

coamanicate their meeds to staif.

{8) EResidents sball have a right to receive promspt and
adeguate medical treatment for aay physical ailsensts and for
the preveatieon of amy illness or disabjlity. Such medical
treatment shall meet standards of medical practice iz the
commenity.

(9) Corporal punishment shall not be permitted.

(10) The oppertsaity for religious worship shall be
accorded to each resident who desires BaCh worship.
Provisionas for religiocas worship shall be made available to
all residents on a nondiscriainatory basis. No individual
shall be compelled 10 engage in any religious activities.

{11) Rescidents shall bhave a right to a nowrishing,
well-balanced diet. The diet for residents shall provide at
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a2 ®minimum the recommended daily dietary allovance as
developed by the national academy of sciences. Provisions
shall be mnade for special therapeutic diets and for
sgbstitutes at the reguest of the resident, or his parents
or guardian or mext of kin, or the responsible [Fperson
appointed by the court, 1in accordance with the religious
requirements of any resident’s faith. Denial of a
nutritionally adequate diet shall not be used as punishrent.

{12) Besidents shall have a right to regular physical
exercise several times a week. It shail be the duty of the
facility to prowvide both indoor and outdoor facilities and
equipment for such exercise. Hesidents shall have a right
to be outdoors daily imn the absence of contrary medical
considerations.

(13) kesidents shall have a right, under appropciate
supervision, to suitable opporteunities for the interaction
with wmembers of the opposite SeX, except where a
protessional person responsible for the foraulation of a
particular resident's babilitation plan writes an order +to
the contrary and explains the reasons therefor. THE ORDEE

NDS3 BEF_HENEWEL BONTALY IF THE EESTRICTION 1S T0 _BE

CONXINUED.

Section 2zZ. (1) ©Persons admitted to residential
tacilities shall have a tight to habilitation, including
aedical treatment, edocation and care, suited to their
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needs, regardless of age, degree of retardation or
handicapping condition. Each resident has a right to a
habilitation program which will maximize his boman abilities
and enhance his ability to cope with his environment. Every
residential facility shall recognize that each resident,
regardless of ability or statas, is entitled to develop and
realize his fullest potential. The facility shall isplement
the principle of norsalization so that each resident say
live as normally as possible.

(2) EHesidents shall have a 1right to the least
restrictive conditions necessary to achieve the purposes of
habilitation. To this end, the facility shall make every
attempt to move residents from:

(a) wmore te less structured living;

{b) larger to smaller facilities:

{¢) 1larger to smaller living units;

(d) group to individoal residence;

(e} segregated froa the comaunity to integrated into
the community living;

(t) dependent to independent living.

{3} VWithin <£earteen—¢I4) THIRETY (30) days of his
admission to a vesidential facility, each resident shall
have an evaloation by appropriate specialists for
prograsging purposes.

(4) EBach resident shall have an ipaividualized
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habilitation plaz formulated %y the facility. This plan
shall be developed by appropriate professional persens asd
iaplemepted as soon as possible bet no later tham fonrteen
(W) days after the residenti®s adeission 2o the facility.
an ioterias pProgran of »abilitatiaon, based on the
preadasission evalzation <conducted pursmant +to this act,
shall cossence prosptly npon the residentits adaission. Rack
izdividuaiired habilitation plap shall contain:

a) a statenent of the patere of the spacific
lisitations and specific needs of the Teasident;

&) a description of jintermediate and ieng-range
habilitation goals with a projected timetable for their
attainment;

(c}) a statesent of, and an explanation tor, the plan
of dabilitation for achiewing these intermedjate and
long-raage goals;

@)} a statement of the least restriclive settipg for
habilitatien necessary to achieve the habilitation goals of
the resident;

(e) a spacification of tbe professional persoms and
other staff meabers who are responsible for the particular
residept®s attaining these habilitation goals;

(t} ocriteria for release to less restrictive settings
for babilitation, including criteria for discharge and a
projected date for discharge.

-3 58 388
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45) As part of bhis nabilitation plam, each residest
shall hawe ar individualized post—institatiopalizatiorn plan.
This plam shall bLe deweloped by a professional person who
shall begin prepazstion of snchk plan Broa the resjident’s
adaission 0 the institotion amsé sbhall complete such plan as
s00n a6 practicable. The parepts or guardiap or next of Xxin
of +the resident, the respansible persep appointed by the
conrt, if any, and the resident, if able 40 give informed
consent, shall be consanlted ia the development of suck plas
and shall be informed of the content of spch plan.

{6} Im the interests of contimuity of caze, ohne
professional person shall whenever possible he respomsible
for supervising the isplementation of the habilitation pilas,
integrating the warjons aspects of the hahilitation prograa,
anpd recording +the resident's progress as seasnred by
objective indicators. This professichal person shall also
be respoasible for easuriag that the resideat is released
when appropriate to a less restrictive habilitation setting.

{7) The habilitation plan shall be couatinuwously
reviewed by the professicnal person responsible tor
sapervising . the implementation of +the plan and shail be
modified if necessary. in addition, six wmonths after
admission ané at least annually thereaiter, each resident
shall receive a conprehensive psychological, social,-
educational and medical diagnosis and evaluation, ana his

—3— S8 386
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habilitatior planm shall be reviewed by ap interdisciplinary
tear of no less than twe professional persons and such

resident care workers as are directly involved im his

habilitation and care. A BABILITATION _FPLAN _SHALL EE
EEVIEYED MONTHLY.

(8) Each resident discharged to tke comsunity shall
have a prograa of transitional habilitation assistance.

{9) The professional person in chaxrge of the
residential facility shall report in writing to the parents
or guardian of the resident, or the responsible person, at
least every six moaths on the resident's educational,
vocational and living skills progress and medical condition.
Such repert shall also state any appropriate habilitation
program which has not been afforded to the resident because
of ipnadequate habilitation resources.

(10) The pareats or guardian of each resident, or the
responsible person appointea by the court, shall promptly
upon resident's adaission receive a written copy of all the
above standaras for adeguate habilitation. Bach resident,
if +the resideat is able to comprehend, shall promptly upon
his admission be orally informed in clear language of the
above standards and, vhere appropriate, be provided with a
written copy.

Section z3. Complete records for each resident shall
be saintained and shall be readily available to professional
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persons and to the resident care workers who are directly
involved with the particular resident and to +the aental
disabilities board of visitors. All iptormation contained
in a resideat®s records shall be considered privileged and
confidential. The parents or guardian, the requnsihle
person appointed by the court, and any person properly
authorized in writing by the resident, if such resident is
capable of giving informed consent, or by bhkis parents or
guardian or the responsible person, shall be permitted
access to the resident’s records. These records shall
include:

{1) identification data, including the resident's
legal statusj]

(2) the resident's history, inclading but not 1limited

{a) family data, educational background, and
eaployment record;

{b) prior medical history, both physical and mental,
including prior ianstitutionalization;

{3} The resident's grievances if any;

(4) An inventory of the resident's life skills:

5) 1 record of each physical examination which
describes the results of the examipation;

{6) A copy of the individual habilitation plan and any
sodifjcations thereto and an appropriate sussary which will
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gunide and assist the resident care morkers in ispleasepting
the resident?s program:

4} The findings made in periodic reviews of the
babilitatidon plan which findings sball include an amsalysis
of the successes and failures of +the habilitatiop gprogras
and =hall divect wbatever modifications are secessary:

¢8) A copy of the post—imstitationalization plan apd
any sodifications thereto, and 2 sumaary of the sSteps that
have been taken to isplement -that plan;

{9} A medicatioa history asd status;

{10) a sussaly o©f each significant contact by a
professional persom with a resident;

£11) A summary of the Tesident*s response to his
prograa, prepared by a professional person involwed in the
resident®s habilitation and recorded at least monthly. Such
response, wherever possible, shall be scientifically
docamented.

(12) A asovthly summary of the extent and nature of the
resident®s work activities asd the etfect of snck activity
upon thé resident *s progress aloayg the babilitation plan;

€13) A signed order by a professional person for any
physical restraints;

{14) 2 description of any extraorainary incidest or
accident in the facility isvolving the resident, to be
entered by a staff seaber noting persoﬁal knowledge of the
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incident or accident or other soprce of isforsation,
incinding any reparts «of investigations of | residents
xistreatment;

{15) 3 sammary of €aaily sisits and -coptacts;

{36) A oeumsary of .attendance and leawes Zram the
facility;

{17) 2 record of any sedizunres, ilinesses, 4reatments

thereof, and ismunizations.
Section 24. EaAh—PEetefeinRal —PobRoR-—aRPhoyii—>by—a

leevheroaa—lostanas L1]l resident carLe workers who have not

bad prior clinical experience in a residential tacility for
babilitation of the developmentally disabled shall have
suitable orientation trainipg. Statf meswbers on all levels
shall have snitable, regularly schedaled in-seXvice
training. Each resident care worker shall be uuder tne
direct professional supervision of a guelified-—skatfaenpesr
PROFPESSIONAL FERSOH.

Section 25. Every residential facility shall probibit
aistreatsent, neglect or abuse in any iork of any resident.
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Blleged violatioms shall be reported immediately to the
professional person in coarge of the facility and there
shall be a written record that:

(1) each alleged violation has been thorouonghly
investigated and tindings stated;

{2} the results of such investigation are reported to
the professional person in charge of the facility within
twenty~four (i4) hours of the report of the incident. Such
reports shall also be sade to the mental disabilities board
of visitors wmonthly and to the developmental disabilities
advisory council at its next scheduled public meeting. BEach
facility shall cause a written statement of this policy to
be posted in each cottage and building and circulated to all
staff members.

SECTION 26, MEDICATIOR FOR RESIDERIS. RESIDENIS HAVE
A BIGHT TQ BE FKER FROM UNEECESSAKY OE EXCESSIVE MEDICATION.
NO_MEDICATION SHALL BE ADMINISIENED DNLESS AT THE WRITTEN

ORDEE OF A PHYSICI1AN. THE PhOFESSIOMAL PEESON IN CHARGE OF
IBE _FACILITY AND THE ATTEMDING PHYSICIAN _ SBALL BE

EESPORSIBLE POR ALL MPDICATION GIVES OE ADMINISIRRED TO A
BEESIDENT THE USE OF MEDICATION SHALL ¥OT EICE STANDARDS

OF_ USE THAT AHE ADVOCATED BY THE UBITED STATES FQOD AND DRUG
ADMISISTRATION. NOTATION OF EACH INPIVIDOAL®S MEDICATION

SHALL BE _KEP% IN HIS SEDICAL RPCORDS. AT LEAST SEERLY AN
ATTENDING PHYSICIA SHAL EVIEW THE DRUG BEGIMEN QF EACH
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PATIENT UNDEL HIS CAKE. ALL FRESCRIPTIORS SHALL BE _WRITYEN
RITH A TERMINATION DATE, WHICH SHALL NGT_ EXCFEED TRIRTY (30}
DAYS. MELICATIONS SHALL NCYXI pE USED _AS PUNISHMENT, FOR _THE

CONYENIENCE OF STAFF, AS » SUBSTITUTE FOR PROGRAM, GE 1N

QUANTITIES THAT INIERFEKE 1T THE ESIDEET'S T MENRT
FROGRAM,

Section 27. (1) Besidents of a residential facility
shall have a right not to be subjected to any unusmal or
hazardous treatment procedures without +the express and
informed comsenmt of the resident, if the resident is able to
give such consent, and of his parents or guardian or the
responsible person appointed by the court, after
opportunities for consultation with independent specialists
and legal counsel. Such proposed procedures shall first
bave been reviewed and approved by the pental disabilities
board of visitors before such consent shall be sought.

{2) Physical restraint shall be eaployed only when
absolutely necessary to protect the resident from injeury to
hisself or to prevent injury to others. Restraint shaill not
be employed as punishment, for the convenience of staff, or
as a substitute for a habilitation program. Restraint shall
be applied only if alternative technigques have failed and
only if such restraint imposes the least possible
restriction comnsistert  with its PUrpoOSE. only a
professional person may authorize the use of restraints.

—38— SB 388
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Orders for restraints by a professiomal persom shall be in
uriting and shall =met be iz force for longer tham twelve
{12) homnrs. whenever physical restraint is ordered saitahle
provision shall be mase for the comfort and physical meeds
of the person restrained.

{3) Seclpsion, defined as the placement of a resideat
alope in a locked roosm POE NON-FHEBAPEDTIC PPEPOSES, shall
not be eaployed. Legitisate ®time oui® procednres may be
utilized under close and direct professippal supervision as
a technigue in beharvior-shaping prograss.

{4) Behavior nmodification programs involring the use
of noxiess or asersive siiawli shall be revieved anéd
approvaed by +the aental disabilities loard of visitors and
shall be conducted oply w~ith the express amd informed
conseht of the atfected residept, if the resideat is able to
give such conseat, and of his parents or gmardian or the
responsible person appointed by the coart, atter
opportonities for consultation with indeperdemt specialists
and with legal counsel. Such bebavior modification prograass
shall be copducted only wader the supervision of and in the
presence of a professional person who has bhad proper
training in such techniques.

{5
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Mo yesident shall be

B AP PEIPELR e~ Pobi-Oad—P Rt
sabjected o a bebavior aodification prograam ¥hich atteapts
to extingunish socially appropriate beharior <r to desalop
nev behawior patterns when Such behavior modifications serve
only isstitutional convenience.

{6) Electric sbock desices sball bhe copsidersad a
reseaxrch technigue for the purpose of 1his act. Sach
devices shall only be ssed in extraordimary circusstances to
pretfent self-aptilation leadipg to repeated apnd possibly
persanent physical damage to the resident and only after
alternative technigues hawve tajled. The use of such devices
shall be subject to the coungitions prescribed by this act
for experimental research generally and shall be used oaly
under the direct and specitic order of the professional
person in charge of the residential facility.

Section ZB. BResidents of a resideatial tacility shall
hawe a right neot to be subjected tc experimental research
without the express and informed consent of tke resident, ii
the resident is able to give such comnseat, and ot his
parents or guardian or the respomnsible persca appointed by
the court after opportunities for copsultation with
independent specialists amd with leyal ocounsel. Such

—~dli— 5w 36b
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proposed research shall first have been reviewed and
approwed by the mental disabilities board of visitors before
such consent shall be sought. Prior to sach approval the
board shall determine that such research coasplies with the
principles of the statement on the use of numan subjects for
research ot the American association on wmestal deticiency
and with the principles for research 3involving human
subjects required by the United States departasent of health,
education and welfare for projects sopported by that agency.

Section g2%. The following rules shall govern resident
labor:

(1) Ko resident shall be reguired to perform laber
vhich involves the cperation apd aaintenance of the facility
or for which the facility is under contract vith an outside
organization. Privileges or release from the facility shall
not be conditioned upon the performance oi labor covered by
this provision. Residents =nay voluntarily engage in such
labor it the labor is coapensated in accordance with the
ainisus wage laws of the Pair Labor Stamdards Act, 22 B.5.C.
Sec. 206, as amended.

(2} BHo resident shall be involwed in the care
(feeding, clothing, bathing), training or supervision of
other residents unless he:

{2) has volunteered;

(b) bas been specitically trained in the necessary

—4 1 SB 3&8
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skills;

fc) has the humane Jjudgment reguired for such
activities;

{d} 1is adegquately supervisea; and

{e} is reimbursed in accordaance with the ninilqn wage
laws of the Fair labor Standards Act, 29 U0.S5.C. sec. 206, as
amended.

{3} Hesidents may be required to perfors vocational
training tasks which do npot imvolve the operatiom and
saintenance of the facility, subject to a presumptien that
an assignsent of longer than three months to arny task is not
a training task, provided the specific task or any change in
task assignment is:

{a) an integrated part of the resident®s habilitation
plan and approved as a habilitation activity by a
professional person responsible for supervising the
resident's habilitation;

(b} supervised by a staff aember to oversee the
habilitation aspects of the actiwvity.

{4) Hesidents may volumtarily engage in habilitative
labor at nonprogram hours for which +the facility would
otherwise have to pay an esployee, provided the specific
labor or amy change in labor is:

(a) an integrated part of the resident®s habilitation
plan and approved as a hébilitation activity by a

B2 SB 388
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protessional person respopsible for supervising the
resident®s habilitation;

{b) sepervised by 82 staff =member to owersee the
habilitation aspacts of the activity; and

{c} coapensated in accezrdamce with the ainimus wmage
laws of the Fair Labor Standerds Act, 29 B.5.C. sec. 206, as
asended .

{5} 1f any resideat performs habilitative laboxr which
invelves the operation and maintenance of a facility, bat
due to pbysical or sental disability is unable to perfora
the labor as efficiently as a person sot so physically or
aentally disahled, then the patient may be compensated at a
rate which bears the =same approximate relation to the
statotory sinisua wage as his ability to perfora that
particunlar job bears to the ability of a person aot so
afflicted.

{6) BResidents gay be reguired to perfora tasks of a

personal housekeeping nature such as the making of one's own

bed .
(7) EHesidenes—shall—be—allewed—to—ase DEDUCIIONS OF
e RIS POk AR OTHE CHAKGRS SHALIL XO0T DEPRIVE A

BESIDENI OF a reasoniable aaount of the coapensation received
pursunant to this section 1four persopal and incideptal
purchases and expenses.

{8) Staffing shall be sntificient so that the facility

-} 3 SB 388
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is not dependent upon the use of residents or volanteers for
the care, maintenance or habilitation of other residents or
for income-prodncing services. The facility shall forsulate
a written policy to protect the residents tros exploitation
when they are engaged in productive work.

Sectioa 30. WRithin one (T) year of the eitective date
of tkis act, eachk resident governea by the prowisiens of
this act shall be evaluated as to his amental, esotional,
social, and physical condition. Snch  evaluation ox
reevaluation shall be conducted by an interdisciplinary teasa
of prefessional persons who shall use professionally
recogaized tests and examnination procedures. Each
resident?s parents or guaraian, next of Xinm or legal
representative or the responsible person appointed by the
conrt shall be contacted and his reudiness to make
provisions for the resident®s care in the coamunity sball be
agcertained. Each resideat shall be returned to bis family,
if adeguately babilitated, or assigned to the ieast
restrictive mabilitation setting. Where Lecessary, the
proiessional person in charge of the resident shall petition
the court to appoint a responsible person.

Section 3I1. UNo person shall be aaaitted to any
publicly suapported residential institution caring for
developreatally disabled persons unless such institation
meets the standards prescribed by this act.

g e Sb  3bo
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Section 32 (§) 1The yovernor shall appoint a mental
disabilities board of visitors. The board shall consist of
five (5) persons at least three (3) of whom shall pot be
professional persons ard at least one (1) ot whomr shall be a
representative of an organization concerned with the care
and welfare of the developmentally disabled. X0 one may be
a member of the board vbo is an agent or eaployee of the
departesent of iustitutions or of any residential facility
affected by this act. If a board of similar title and
structure is created in any act concerning the treatment of
the =mentally ill, then one (%) board shall be created to
perforas the functions set out in both acts and the board so
created shall include at least one {1) representative of an
organization concerned with the care and welfare of the
mentally ill and one representative of an orgamization
concerned with the care and welfare of the mentally retarded
or developsentally disabled.

{2) The mental disabilities board of visitors shall be
an independent boarda of inquiry anda review to assure that
the treatment of all persons adaitted to a residential
facility is humare and decent and meets the reguirements set
forth in this act.

the board shall review all plans for experimental
research or hazardous treatmwent procedures involving persons
admitted to any 1esidential facility to assore that the
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research project is humane and not anduly hazardous and that
it complies with the principles of the statement on the use
of human subjects for research of the kserican association
on mental deficiency and vwith the principles for research
involving bhusan subjects reqguired by the United States
departsent of health, education and welfare. o
experimental research project involving persons admitted to
any residential facility affected by this act shall be
comzenced unless it is approved by tke mental disabilities
board of visitors. The board shall investigate all cases of
alleged mistreatment of a resident.

¢(3) The board shall, at least aanually, inspect every
residential facility whick is providing a course of
residential habilitation and treatment to any person
pursnant o this act. The board skall iaspect the physical
plant, including residential, recreational, dining, and
sanitary facilities. It shall visit all wards and treatment
or habilitation areas. The board shall inguire concerning
all habilitation prograss being implemented by the
institution.

{(3) The board shall inspect the file of each person
admitted to a residential facility pursuant to this act to
insure that a habilitation plan exists and is being
implemented. The board shall inguire concerning all use of
restraints, isolation or other extraordinary measures.

—46— SBE 388
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(5) The board may assist any patiemt at a residential
facility in resolving any grievamce he may bhave concerning
his admission or his course of treatment and babilitation in
the facility.

§6) If the beard beliewes that any facility is failing
t0 comply with tbhe provisions of this act im regard to its
physical facilities or its treatzent of apy resident, it
shall report its fimdings at omce to the parents or guardian
of any patient iawolved, the next of kin, if known, the
respoasible person appointed by the court for any patieat
involwed, the professional person in charge of the facility,
the director of the departaent of iastitutions aad the
district court which has jurisdiction over the facility.

{7} The meatal disabilities board of wisitors shall
report annually toe the governor amd shall report to each
session of the Moptama legislature concerning the statuns of
the resideatial facilities and habilitation prograss which
it has inspected.

{8) The mental disabilities board of visitors shall be
attached to the governor for adwministrative purposes. It
ray eaploy staff for the purpose of carrying out its deties
as set oat in this act.

Section 33. If any person is a patient in a sental
health facility aud the professiomal persor ir charge of the
patient deteraines that the patient is saffering troa a
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developmental disability rather than gmental illmess and
should more properly be admitted to a residential facility,
then the professional person shall cosmence proceedings
consistent with the procednres set forth in this act tor
admissions generally to effect snch adsission.

Section 38. If any provision oif thkis act or the
application thereof to any persomn or circaastances is held
invalid, such invalidity shall not affect other provisions
or applications of the act which can be givea eifect without

the invalid provisioa or application, amd to this end the

provisions of this act are declared to be severable.

Section 35. Sections 80-2303 through B80-2309, ABD

802312 38—301 through 38-3G3, B.C.B. 1947, are repealed.
—End—
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SENATE BILL bu. 388

INTRODOCED BY TORE

b BILL POR RN ACT ENTITLED: ™Ak ACT TO PROVIDE PFOHE THE

GABILITATION

AuD dOMAb KiGH1lS OF THE

IDENTIFICATION,
DEVELGPMENTALLY DISABLED;
3944+ AND KEFEALIBG SECTIONS 36-301 THEKOUGR 38-303, AND

802303 THEREODGH 80-2309%, AND BU-—:312, R.C.8. 1947.%

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF HON1ANA:

Section 1. The purpose or this act is:

{1) to secure for each person who may be
developmentally disablea such treatment and habilitation as
will be suited to the needs of the person, and to assure
that such treataent and habilitation are skillfully aad
humanely admipistered wita 1uil respect for tihe person's
dignity and persoral integritcy;

f(2) to accomplish thas goal whenever possible in a
coswunity-based setting;

{(3) to accoaplist this yoal in an institutionaiized
setting only when less restrictive alternatives are
unavailable or inadeguate and obnly whem a persomn is so
severely disabled as to reguire institutionalized care; and

(4} to assure that due process of law is accorded any

person cowing under the provisions ot this act.
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Section ¢. vetftinitions. As used in this act:

t¥) ™Board® ameans the wmental disabialities boamrd of
visitors created by this act.

(2) "Community-based facilities™ or Mcommuunity—based
services®™ include those Services and facilities waica are
availablie for the evalmation, treatment ard habilitation of
the develojpmnentally disabled in & comkunity setting,
including but mot limited to, vutpatient facilities, special
education services, ¢rou, howes, foster hoses, day carxe
facilities, sheltered workshops, and cther community—based
services and tacilities.

{3) “Court™ means the district court oi the state of
Mohtana.

{&) “Developmentally disabled®™ seans suffering trom
disabilities attributable to mental retardation, cerebral
palsy, autism

epiiepsy, or any other neurologically

handicapping eekditiens COMNDIIIOS closely related to smental

retardation and reguiring treataent sisilar to that regqoaired
by mentally retardea individuals; which copdition has
contingeu or can be expected to continue indefinitely amd
constitutes a substantiai nandicap ot sucs individunals.

(5) ®Habilitation™ means the process by which a person
who is developmentally disabled is assisted to acquire and
maintain those liie skills which enable him te cope uore
effectively with

tne dewands oi his own person and

—— S5 386
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‘enviroament an@ to raise the level of his physical, sental

and social efficiency. Habilitation includes but is not
limited to formal, structurea education and treatment.

(6) "Next of kirn® includes but need not be limited to
the spouse, parents, adult children, and adult brothers amd
sisters of a person.

{7} ™Professional person" mseahs:

{a) a medical doctor, or

(b} a person trained in the field of developmental

disabilities and certiiied by the regiopal-—aentali—health

seperintentenrt—ic—a—lioensedi—phyoioian DEPAN T ]

TUTIONS Ok THE UEPLHIBENT OF SOCIAL LNO KE 1LI1ATI

o is ACCO MCE NiITH DAEDS OF OFESSIONAL

COMBISSIONS OR ACCREDITATION OF HOSPITALS.

(8) “kesident® =means a person admnitted to a

residential facility tor a course or evaination, treatsent
or habilitation.

{9) “"Ekesidextial facility™ or "tacility™ wmseans any
residential hospital or hospital and school which exists for

-3~ St 388
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the purpose of evaluating, treating and habilitating the
developmentally disabled on an inpatient basis, including
the Boulder kiver Schkool and Hospital apd the Eastuont
fraining Center. The teram does pot include a group home or
foster home or a halfway hovuse. A correctiomal facility or
a facility for the treatment of the mentally ill shall not
be a ™residential facility™ within tae weaning of this act.

{10} “Respondent™ means a person alieged in a petition
filed purseant to this act to be developmentally disabied
and in need oi developmental disabilities services.

{11} "Responsible persop® means any person willing and
able to assame responsibility tor a person who is
aevelop;entaliy disabled or alleged to be dJdevelopmentally
disabied. Whenever, in any proceeding under this act, the
court believes that a conflict of inpterest say exist between
a person who is developaentally disabled or aflleged to be
developmentally disabled 4nd his paceats or ywardian, or
that the parents or guardian are endabie to protect the
interests of such person, uil wienever tihere is no parent or
geardian, the court shall appoint a responsible person to
protect the interests of the person who is developaentally
disabled or alleged to be developmentally disabled. Only
ole persob shall at abhy coke time be the responsibie person
within the Eeaning of this act. In appointing a responsible
person, the court shall consider the preference of the

—l— Sk 368
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respondent or patient. The court may at any time, for good
cause shown, change its designatioa of who is the

responsible person.

{12} ®Seriously developnentally disabled™ aesns

developmentally disabled ase—ienretioning—at sore—than—three

diesabilityy DUDE 7O _DEVELOPBERTAL OR PHYSICAL DISASILITY COR 3
BATION TH_ B ERING OR unable to fanction in

a community-—based setting.

Section 3. (1} Any person subject t0o emergency
admittance to a residential facility, to examination or
evalunation by a professional person, or to any hearing held
pursuant to this act shall have all the rights accourded to a
person subject to involuntsry commitment proceedings under
the laws of this state relating to involuntary cosaitsent of
the seriounsly mentaltly ill.

{2} In addition, the parents or guardiaa of any person
alleged to be developmentally disabled and in need of
develophental disabilities services nave the right:

{a} to be present at any hearirgs Leld puorssast to
this act;

—5 SB 388
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{b}) to be represented by counsel ia any hearing;

{c}) to offer evidence and cross—examine wvitnesses in
any hearing; and

{d} to have the respondent be examined by a
professjonal persua of their choice whel such professional
person is reascosably available, unless the person so chosen
is objected to by the respondent or by a respomrsible person
appointed by the court.

{3) A person may waive his procedural rights provided
that the waiver is knowingly and intentionally made. The
right to counsel in a hearing held pursuant to section 6 may
not be waived. The right to habilitation provided for in
this act may oot be waived.

{#) In the case of a person wvho has heea admitted to a
residential facility for up to thirty (30) days of
evaluation and treatment, or vho, pursuant to the
recoamepaation of a professiovaal person, may be admitted to
a residential facilaty for an extended course ot
habilitation, a waiver ot rights can be Xxnowingly and
intentionally made only with the concurrence of the person’s
counsel, it any, his parents or guardian, and the
responsible person appointed by the court, if any.

t5) 1n the case of a minor, the waiver of rights can
be knowingly and intentionally wmade:

(@) when the winor is under the age of twelve (1Z), by

—b— 5B 388
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the paremts of the wminor NYIFH TH CONCU OF TH
BESFONSIBLE FPERSOM, IF ANY;

(b} when the minor is over the aye of twelve {12), by
the ainor and his parents;

{c} when the minor is over the aye ot twelve (12) and
the minor and his pareats do not agree, the minor can make
an eftective waiver ot his rights only with the advice of
counsel.

If the court believes that there may be a conflict of
interest between a ainor and his parents or guardian, the
court may appoint a responsible persoa or guardiaa ad liteas
for the minor.

Section 4. (1) The parents or guardian ot any person
alleged to be developmentally aisabled or the person hisself
Ray at any time regquest the assistance ot a professional
persom in determining whetner the personm is developsentally
disabled, the exteat of such aisabiiity, and the most
appropriate course of tredtsect, habilitation and education
tor the person ailegead to be uevelopmentally aeisablea.

{2) whepever the parents or guardian of a person
alleged to be developmentally disabled or the person hisself
request a course ol evaluation and treatment, they shall
ascertain, with the professional person who andertakes the
case, the least restrictive mcans of evaluating and treating
the person alleged to be developaentally disabled.
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Bvaluation ard treataent in a residential tacility shall
take place only apon certification by the professional
person in charge ot the case that adeguate community-based

tacilities are not available HLEASONABLY MEME THE PLACE OF

o T BSON _ 4LLEGE T0__bE DEY PMEETALLY

DISABLED. Lesidential evaluation and treatament shall aot ke
for wore than tharty {30) days ¥ithout subseyuent
proceedings before the court.

Section 5. (1) iny person who believes that thexe is
a person who is developmentally disabled and in need of
developmental disability services may report the situation
to0 a professional person. 1f the protessional pexson
believes ftrom the facts given to him that the parson may be
developaentally disabled and in need of developaental
disability services, he shall contact the parents or
geardian of the person alleged to be developaentally
disabled or the person himselr. It any of the persons so
contacted reiuse to cooperate with the jprofessiomal person
and if the professiocanal persom believes from all the
circumstances of the case that the person may be
developaentally disabled and in need oif developsental
disabilities services bhe shall request the couaty attorney
to file a petition alleging that there is a person ir the
county who is developmentally disabled a&na in need of
developrental disabilities services.

—b— S5E 388
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{2) 1%he petition shall contain the name and address
of:

{a) the professional person and any other person
regquesting the petition, and their interest iu the case;

(b} the nawe and address ot the respondent;

{c} the name and adaress o1 the parents or guardian of
the restondent, and of any other person believed to be
legally responsible for the care, support and maintenance of
the respondent;

&) the name and address of the respoadent®s next of
kin, to the extent known;

{e) the name and address of any person whos the county
attorney believes might be willing and able to be appointed
resgonsible person; and

7 {£t) a statemert of the rights of the respondeat and
his parents or guwuardian which shall be in conspicuous print
and identitiea by a suitable heaaing.

{3) DUOgon presentation to the court by the county
attorney, tae court saall issediately consider the petition
with or without a hearing to determine it there is ptoﬁable
cause to bLelieve that the respondent is developseantally
disabled and in need of evaluation and treatment. 1t +the
court rinds no such probable cause it shall dismiss the
petition. It the court finds that probable cause does exist
it shall direct a professional person to eXamine the
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respondent and to nake anp inguiry concerning the
circuastances of the case. Such examination shalil not
exceed four {(#4) howrs in length. Xf probable cause is found
the court may appoint a responsibie person other than the
respondent®s pareLts or guardian to protect the interests of
the respondent. The responsible person shkall be notitied as
soon as possible that a petition has been filed. Notice of
the petitior amd the tinding of probable cause shall be
nailed or delivered to the respondent and to all other
persons namsed in the petition and to any person who would
have been named in the petition bhad his name, address, and
relationship to the respondent been known at the time.

{&) When the professiomal person first contacts the
respondent, before he begins any examination, be shall give
the respondeat a copy of the petition and explain to the
respondent the nature of the proceeding and his rights as
set torth in the petition. 1If the respondent is incapable
ot wunderstanding the explanation and proceeding, the
professional person shall give the petition and make the
explanation to the parents or guardian of the responaent.
before wmaking any inguiry of the pareats or guardiaa oi the
respondent, the professional person shall give them a copy
ot +the petition, explain the natare of the proceeding and
their rights as set forth in the petition.

Section 6. (1) It the professional person, based on
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his examination apd inquiry deteraines that the respondent
is not developmentally disabied or is not in need of
developmental disability services, bhe shall report this
finding in writing to the court and the petition shall be
dismissed. It the professional person concludes that the
respondent 1s developmentally disabled and in need of
developwental disabality services, he shall report this
conclusion to the court in writing together with his
recommendations for evaluation and treatment. The report

shall include an explanation of the basis oa which the

professioaal persoma has Treached his conclusion and shall '

include a description of any tests or evaluation dewices he
has easployed. If the protessional person's recommendation
is for further evaluation and treatsent, notice of this
recoasendation shall be seat to the respondent, his parents
or guardian, the next of kin, the Tres,onsible person
appointea by the court, ir any, any attorney representing
the resgpomdent or his paremts or guardian. 1f oo
respousible person bhas yet been appointed, the court say
appoint one at this tise.

{2) I1f the respondent, his parents or gueardian, the
respousible person, it aay, or counsel for any party
requests a4 hearing on the recomasendation, the court shall
set a time and place for heating. The hearing shall be

before the court without a Jury. The rules of civil
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procedure shall apply.

{3) Prior to any hearing held pursuwant to this
section, the court shall appoint counsel tc represeat the
fespondent. it the respondent has not retaised independent
counsel. 7The paremts or guardiam shall be informsed of their
right to counsel and if they are indigent the court shall,
on their reguest, agpoilnt counsel for thesm. Iz no case
shall the same attorney represent the respondeant and bhis
parents or guardian.

{8) If the hearing is wvaived or if the court tinds,
after hearing, +that the respoadent is developmentally
disabled ama in Deed of further evalwation ané treatment,
the court shall order that the respondent uwndergo such
evaluation and treatsent. Evaluation and treataeant ordered
pursgant to this subsection shall be for po Rore than thirty
{30) days. It shall tuke place in the least restrictive
environsent in which the nececsary ewaluatioa and treatmeat
can bLe accosplished. Evaluation and treateeat in a
residential facilitiy shall be ordered only il the necessary
evaluation and treatsment cannot be accomplished through the
use of cosmunity—based tacilities.

Section 7. (1} 1if as a result of the evaluvation amd
treatment ordered Ly tne court, the professional person in
charge of the case recossends a course of habilitation and
treatsent at the cossunity level making use of community and

—12— sB 3L
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regional based services tor the developmentally disabled, he
shall report his recommendation im writing to the court.
The recommendation shall be accompanied by a writtem report
indicating itne ractual basis for the recosmendation and
describing any tests or evaluation devices which the
professional person bas eaployed in evaluating the
respoandent. If this course ot treatment and babilitation is
agreed te by the jparents, guardian, person evaluated,
responsible person, if any, amnd counsel ior the person
evaluated, if any, tben this coasunity-based course of
treatment shall be commenced as soon as practicable, and the
petition shall be dississed.

¢} If any of the parties listed in the preceeding
paragraph object to the community-based course of treatsent,
tney =may request +the court o conduct a hearing on the
matter. If a responsible person has not yet been appointed,
the court aay appoint a8 respomnsible person prior to the
hearing. Notice of the tise, date and place ofi thae hearing
shall be mailed or delivered to all of the parties listea in
the preceding paragraph, and to the attorney for the paients
or yguardian, if any. 7The hearing shall be held befcre tae
court without a jury. The rules of civil procedure shall
apply« If the court tinds that the respondent is
developmentally disabled aad ir ueed oI cosaunity—based
developasental disabilities services, it shall order tbai the
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respondent undertake a coammunity-based course of treatment
and habilitation.

Section 8. (1} If as a resalt of the evaluation and
treatment either agreed to by the parents, guardian, or the
person hiaself pursuant to section # or ordered by the
coart, the professional person din charge of the case
concludes that the person evaluated is seriously
developrentally disabled ana recosmends that treatment and
habilitation be had in a resideatial facility om an extended
basis, the professional persom shall file his written
recoamendation and report with the court and regquest that
the court order the adaission. The report shall iaclude the
factual basis for the recommendation, aad sball describe any
tests or evaluation devices which have been eaployed in
evaluating the patient. If no responsible person has yet
been appointed, the court may appoint one at this tise. If
there is no parest or guardian the court shall appoint a
responsible person. At the request of the respondent, his
parents or guardian or the responsible persen, the court
shall appoint counsel for the responaent. If the parents or
guardatran d9re indigent ane i1t they request it, tpe court
shall appoint counsel for the parents ox guardian. Notice
of the recompendation shail be mailed or delivered to the
respondent, bhis parents or guardian, the responsible person,
next of kin, if known, and the attoraney for the respondent,

— Sk 388
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if any, and for the pareats or guardian, if asy.

(2) %The respondent, his paremts or guardiaa, the
responsible persor, or the attorney for aby party may
request that a hearing be had on the recommendation, If a
hearing is requested, the court sball mail or deliver notice
of the date, time and piace of the hearing to each of the
parties listed at the beginnisg of this subasectiocn. The
hearing shall be to the court without jory. The rules of
civil procedure shall apply.

{3) 1if the court finds that the respondent is
seriously developmentally disabled and that available
commuaity-based services are wot adeguate, it shall order
the respondent admitted to a residential facility for anm
extended course of treatment and babilitation. If the court
finds that the respondent is developmentally disabled, and
in need ot developmental disabilities services but that
available cosmunity-based services are adeguate, it shall
order the respordent to undertake a cosauvhity-based course
of treatsent and habiiitation. Ii tae court finds that the
respondent is not developmsentally disabled or is not in need
of dewelopmental disability services, it shall disaiss the
request.

)y it BOLE of the parties notified of the
recoasendation request a hearing, the court =ay issue an
order authorizing the persoun to be adaitted to the
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residential fagility for an extended period of treatment and
habilitation, or the court may initiate ite own inquiry as
to whether the order should be granted. The court may
refuse to authorize admission of a person to a residential
facility for an extended period of treatment and
habilitation if such admission is not in the best interests
of the person.

(5} If any person is admitted to a residential
facility for an extended course of habilitation without a
hearing, and if subsequent to such admission one of the
partieé who could have requested a hearing learns that an
alternative course of treatment is available which is more
suitable to the needs of the resident, the party may request
the professional persen in charge of the resident to release
the resident to the alternative, if it is a community-based
alternative, or transfer the resident te the alternative, if
it is a residential alternative. Any such transfer or
reiease shall comply with the requirements of section 5. If
the professional perscn in charge of the resident refuses to
authorize the release or transfer, then the party may
petition the court for a hearing to determine whether the
present residential alternative should be continued. The
hearing shall comply with the procedures set f£forth in
subsection (2) of this section.

Section 9. (1) No person shall be admitted to a
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residential facility for longer than thirty (30} days eicept
on approval of the court. ¥henever a person is adaitted to
a resideatial facility for longer than thirty (30) days, the
court may appoint a person other thanm the parents or
guardian +to act as responsilble person for the resideat. If
there is no parent or guardiam, the court shall appoint a
responsible person.

(2} The court order approvirg the adaission shall
specify the aazisum period of tise for which the person is
adaitted to the residential facility. Iz no case shall this
saxisus period exceed one year.

(3) If at any time during the period for which a
person is admitted to a residential facility for aa extended
period ot hpabilitatiorn and treatment, the professional
person in charge ot the resident decides that there exist
sufficient coamuanity-based alternatives to provide adequate
treatment and habilitation ter the resident, or that it is
in the best interests of the resident that he be transfierred
to another residential facility, thea ke =may release the
resident to such coamunity-based alternative or transfef the
resident to the other resiaential facility no less than
tifteen (15) days aiter sending notice of the proposed
release or transfer to the resident, his parents or
guardian, the attorney who most Trecently represented the
resident, ii any, the responsible person appointed by the
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court, if aany, and the court which oxrdered +the adaission.
If any of the parties so notified objects to the release or
transfer, they may petiticn the court for a hearing to
determine vhether the release or transfer should be alloved.
The hearing shall comply with tae procedures set forth in
section 8. The court may on its own initiative inguire
copcerning the propriety oi the release or transfer.
¥othing in this subsection shall prevent the transfer of a
resident to a hospital or other sedical facility for
necessary medical treatsent, or emergency traansfer of a
resident to a wmental health facility, provided such
emergency transfer complies with the statutory reguirements
for emergency detention ot the aentally ill. Within
twenty—four (28) bours of aL emergency nedical or
psychiatric traansfer, notice shall be given to the parents
or guardian of the resident, the responsible person
appointed by the court, if any, and the court.

{4} 1f the professional person in charge oi the
rfesident determipnes that the admission to the resideatial
facility should coantinne beyond the period specified in the
court order, he shall, at least fifiteen (15) days before the
end ot the period set out in the court order, send written
notice of his recommendation and request for renewal of the
order to the court which issued the order, the resident, his
parents or guardian, the next of kim, it known, the attorney
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who most recently represented the resideat, if any, and the
respousible person appointed by the court, if any. The
recommendation and reguest snall be accuapanied by a written
report which shall describe the habilitation plaa which has
been undertaken for the resident and the future habilitation
plan which is anticipated by the professional persoh.

{5) If any persom so notified reguests a hearing, the
court shall set a time and place for the hearing and shall
mail or deliver notice to all of the persons informed of thke

recoamendation. The bhearing shall be conducted ia the

manmer set out in section 8. If the court finds that the

residential adaission is still Justiried, it may order
continuation of the admission to that residential tacility
or transfer of the resident to a different residential
facilaty. 11 the court fimds that the resideat is still ina
need of developmental disabilities seivices but does not
require reside#tial treatment, it shall order an appropriate
couxse of comwunity-based habilitation, or, if all parties
are willing for the resident to participate in a
commupi ty-based pregram of habilitation, it shall disaiss
the petition. If the need for developmental disabilities
services no longer exists, the ceourt shall dismiss the
petition. The court shall not order contimsation of
adsission to a residemtial facility which does not have an
individuvalized habilitation plam for the resideast. Ip its
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order, the court shall make fimdings oi fact om whica its
order is based. %Yhe court may on its own initiative inguire
concerning the suitability of continuing an admission to a
residential tacility.

Section %0. Hearings held pursuant to this act shall
be held in the district court for the district where the
respondent iesides. KExcept that at the reguest of any
party, or the professional person vho aust be preseat at the
bearing, a hearing may be aela in the district coart for the
district where the respondeat is uadergoing evaluatioa,
treatment or habilitation in a residential facility, or is
undergoing coamunity-based evaluation, treatment or
habilitation. The cost of any hearing held pursuaat to this
act shall be borm by the cousty where the respondent
resides.

Section 11. Auy order issmed by a court aftexr a
hearing held pursuant to any provision of this act may be
appealed to the hontana supIeme Court jin the same manner as
for civil apfpeals gemerally.

Sectjon 12, ¥henmever evaluation by a protessional
person is ordered by a court pursuant to amy provision of
this act, Llhe person being evaluated, bhis parents or
guardiar shall have a reasonable choice of a professicnal
person gualifjed to pertors such service.

Section 13. In any nkearing held pursuant to this act
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which involves consideration of the recosmendatior and
report of a professioual person, the profecsional person who
made the recoamendation and report shall be present at the
heariung and subject tuv cross—examinatios.

Section 4. In any hearing held pursuant to this act
tke court may request the county welfare departsent to
prepare a social suamary ot the respondeat tor use by the
coart.

Section 1>. ¥No person who has reached the aye of
majority shall be compelled against nis will to undertake a
course of treatment and habilitation solely because bhe is
developaentally disabled, but orly if suchk disability cavses
him to be unable to protect his life and health.

Section 16. The parents, guardian, the person himself,
or a protessiopal perscn may admit a person believed to be
developmentally disabled to a residential facility on an
emergeacy basis when necessary to protect the person froa
death or serious bodily hars. However, it requested by the
parents, guardian or the person adaitted on an emergency
basis, a petition as set cvut in section 5 shall be filed on
the next Judicial day by the county attorney of the county
vhere the person resides. 1f a petition is tiled, the
proiessional person assigued by the court to conduct the
examinatiop and ingquiry shall report back to the court on
the next juaiciai uay zollowing the $iling of the petition.

-2 5B 388
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Once a petition is filed, continued detention in the
residential facility shall be allowed only on order of the
court when mecessary to protect the respondent fros deata or
serious bodily harms. ln mnc case shall an emergency
admission to a residential faciiity contince for longer than
thirty (30) days without subscgquent proceedings beforec tae
court.

Section 17. (1) Unless specifically stated in an
order by the court, a person admitted to a residemtial
facility for an extended course of habilitation shall not
forfeit any legal right or suffer any legal disability by
reason of the provisions of this act except insofar as it
may be necessary to detain the person for habilitation,
evaluation or care.

{2} %Whepnever any person is adaitted to a resideatial
facility for a period of more than thirty (30} days, for an
extended course of babilitation, the court ordering the
admission may make an order stating specitically amy legal
rights which are dJdenied the respondent amd any legal
disabalities which are ieposed onrn him. As part of its
order, the court may appoint a person to act as conservator
of the respondent®s proyerty. Any conservatorship created
pursuant to this section shall terminate upon the conclusion
of the admission if not sconer terwinated by the court. A
conservatorship or guardianship extending beyomd the period
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of the admission may not be created except accordimng to the
procedures set forth under Montana lavw for the appointaent
of conservators and guardians yenerally.

{3) Any person who has been adaitted to a residential
facility pursuant to this act shall be automatically
restored upon the termination of the adaission to all of bis
civil apnd legal rights which may have been lost when be was
admitted. This subsection shall not affect, however, aay
guardiaaship or coaservatorship created independesntly of the

adsission rproceedings, according to the provisioss of

Nontapa lav relating to the appointment of conservators and

guardians generally. aany person wvho leaves a residential
tacility tollowing a period ot evaluvation and habilitation
shall be given a vwritten stateaent setting forth the
substance of this subsection.

{8} Any person adaitted to a residentlal facility
prior to the effective date of this act shall enjoy all the
rights and privileges of a person admitted atter the
effective date of this act.

Section 8. (1) 1If a person is admitted to a
resideatial facility under the provisions ot this act and is
eligible for hospital care, treatament or habilitation by an
agency of the United States, and iif a certificate of
notification from such agency showing that facilities are
available and that the person is eligible for care or
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treatmzent therein is received, the court aay order the
person to be placed in the custody of the agency for
hospitalization. Yhe chieft officer ot any bospital or
fesidential facility operated by the ayency and in which the
person is admitted shall, with respect to the rperson, bLe
vested with tbe same powers as the superintendent of the
Boulder River school and hospital with respect to deteantion,
custody, transfer amd release of the person. Jurisdiction
shall be retained in the appropriate courts of this state to
inguire irto the mental condition of persons so admitted,
and to detersine the necessity for coatinuasce ot their
adaission.

{2) Consistent with other provisiosns of this act, a
person admitted to a residential tacility under this act tor
a period more than thirty (30) days may be coamitted by the
court to the custody ot iriends or mext of kin residing
outside the state or transferred to a residential tfacility
located outside the state, if the out—-of-state tacility
agrees to receive the person, provided, howewer taat uo such
commitient or transfer shall be for a longer period oi tike
than is persitted within the state. 1f the persom is
indigent, the expense of supporting him iu an ocut-of-state
facility and the expense ol transportatich shail be borae by
the state oi Bontana.

(3} 7The +tramnsfer of persons adaitted to a resideantial

gl 5B 386
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facility undexr the provisions of this act out of Bontana or
under the laws of another jurisdiction into Bontama shall be
governed by the provisions of the interstate coapact on
meptal health.

Section 19. Ko person adaitted to or in a residential
facility shall be tinyerprinted uniess required by other
provisions of law.

Section 26G. {1 A person admitted to a residential
facility may be photographed apon adxission for
identification and the administrative purposes of the
facility. Such photographs shall be confidential and shall
not be released by the facility except pursuant to oourt
order.

{2} Mo other noamedical Ok BONHRSILITLTIVE photographs
shall be takea or used without consent of the resident's
parents or guardian or the responsible person appointed by
the court.

Section 21. Persons adaitted to a resideantial facility
for a period of habilitation shall enjoy the following
rights:

{1} Residents shall have a right to dignity, privacy
and humane care.

(2) bkesidents shall be entitled to send and receive
sealed mail. Koreover, it shall be the duty of the facility
to toster the exercise ol this right by furnishing the
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necessary materials and assistance.

{3) BResidents shall bhave the same rights and access to
private telephone communication as patients at any public
hospital, except to the extent that a professional person
respoasible for formulation of a particalar residenti's
habilitation plan writes an order imposing special
restrictijons and explains the Treasonrs ror any such
restrictioas. The written order must be rezewved
seriannvally AUSTHLX if any restrictions are to be
continued. Besidents shall have apn unrestricted right +to
visitation, except to the extent that a professional persor
responsible for formulation of a particular resident's
babilitation plan writes an order imposing special
restrictions and explains the reasons for any such
restrictions. The written order aust be regeved
Senianhuaily BONTHLY if any restrictions are to be
continved.

(4) kesidents shall have a right to receive suitable
educational services regardless of chromological age, degree
of retardation or accompanyimpy disabilities or handicaps.

{5) ZEach resident shall have an adeguate allowance of
neat, clean, suitably ritting and seasonable clothing.
Bxcept when a particular kind of clothing is required
becanse of a particular condition, residents shall have the
opportunity to select firom various types of neat, clean, and
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seasonable clothing. Such clothing shall be comsidered the
resident®s throughout his stay in the imstitution. Clothing
both in amount and type shall make it possible for residents
to go out of doors in imclement weather, to go for trips or
visits appropriately dressed, and to make a rnorsal
appearance in the comaunity. The tacility shall aake
prevision for the adequate and regular laundering oi the
resideats® clothing.

(6) Each resident shall have the right to keep and use

his own persona) possessions except jnsofar as such clothes

or personal possessions may be detersimed to be dangerous,

either to bhimself or to others, by & professional person.

(7) A residemt bhas a right +to a humane physical
enviroameant withiz the residential facilities. These
facilities shall be designed to make a positive contribution
to the efricient attainment of the habiiitation goals of the
resideat. Tu accoaplish this purpose:

(a} Begular housekeeping and wmaintenance procedures
which will ensure that the facility is maintained in a sate,
clean and attractive condition shall be developed and
implemented.

{b) Fursuant to an established routine maintenance and
repair program, the physical plant shall be kept in a
coatiguous state of good rTepaar and operation so as to
ensure the bhLealth, comfort, safety apd well-bheing of the
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residents and S0 as not to impede in any sapner the
babjlitation prograss ot the residents.

{(c) The physical iacilities »sust seet all fire and
Eafety standards establiished Ly the state and locality. io
addition, the facility shall aeet such provisions of the
lite safety code of the pational fire protectioa association
as are applicable to it.

{d) There must be special facilities for nonasbulatory
residents to assure their safety and coafort, 1nclﬁding
special fittings on toilets and wheelchairs. Appropriate
provision shall be made to pernit nomambulatory residents to
coasunicate their needs to statf.

{8) Residents shall have a right to receive prompt and
adeguate sedical treatment for any physical ailsents and for
the prevention e¢f any illmess or disability. Sach medical
treatsent shkall aeet standards of secical practice iu the
community.

(9) Corporal punishsent sn&all act be permittec.

(10) %he opporturity for religious wvorship skall be
accorded to sach resident vwbo desires such worship.
Provisions for religious worship shall be made available to
all residents on 2 nondiscriminatory basis. Wo individual
shall be compelled to engage 1n any religious activities.

(11) hesidents sndall have & right ¢o a aourishing,
well-balanced diet., The diet ior residents shall provide at

b sb 388
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a ainimum the Trecommended daily dietary allowance as
developed by the national academsy of sciences. Provisions
shall be wxade for special therapeutic diets and for
substitutes at the request of the resideni, or his parents
or guardian or npext of kin, or the responsilie person
appointed by the court, in accourdance wita the religious
requirements of any resident's faith. bPenial of a
nutritiocally adequate diet shall not be used as punishmsent.

{12} Resicents shall have a right to regular physical
elercise several tises a week. It shall be the duty of the
facility to provide both indoor and ontdoor facilities and
equipment for such exercise. BResideats shall have a right
to be outdoors daily in the absence of contrary medical
considerations.

(i3) Residents shall have a right, under appropriate
supervision, to suitable opportunities for the interaction
wvith meabers of the opposite sSex, except where a
professional person respoasible for the foranlation of a
partjcular resident's habilitation plan ¥rites an oraer to
the contrary and explains the reasons therefor. THE GRDEB
BUST BE BENEWNED MONTHLY i1F THE BESYhiCTiOk 4S5 10 _BE
CONTINDED.

Section 22. (1) Persons admitted to residential
facilities shall bave a right to habilitation, including
medical treatment, education and care, suited to their
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needs, regardless of age, degree of retardation or
handicapping comdition. ERach resident has a right to a
habilitation program which will saximize his human abilities
and enhance his ability to cope with his environment. Every
residential facility shall recognize that each resident,
regardless ot ability or status, is entitled to develop and
realize his fullest potential. %he facility shall implement
the principle of norl?lization S0 that each resident may
live as normally as possible.

{2) BResidents shall have a Tight to the least
restrictive conditions necessary to achieve the purposes of
babilitation. To this end, the facility shall sake every
attempt to move residents ftrom:

{a) more to less structured living;

{b) laxger to smaller ifacilities;

{c}) larger to smaller living units;

{d) group to individual residence;

{e) segregated fros the community to integrated into
the coamunity living;

(f} dependent to independent liwing.

{3} &ithin feurteen—{I4) THIBTIY _(30) days of his
adaission to a Tresidential facility, each resident shall
have an evaluation by appropriate specialists for
prograseing purposes.

{4} Each resident shall have an dindividualized
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habilitation plan formulated by the facility. This plan
shall be developed by appropriate professional persons and
implemented as soon as possible bat uo later than fourteen
(14) days after the resident‘s admission to the facility.
An interim program of habilitation, based on the
preadmission evaluation conducted pursuaat to this act,
shall commence promptly upon the resident®s adaission. Each
individealized babilitation plan shall contain:

{a) a stateaent of the nature of the specitic
limitations and specific needs of the resideat;

) a description of interamediate and long-range
habilitation goals with a projected timetable for their
attainment;

{¢) a statement of, and an explanatior for, the plan
of habilitation for achieving these interaediate and
long—range goals;

{d) a statement of thne least restrictive setting for
habilitation necessary to achieve the habilitation goals of
the resident;

{¢) a specification ot the protessional persons and
other stafif meabers who are responsible for the particular
resident®s attaining these habilitation goals;

(t) criteria for release to less restrictive settings
for habilitation, iucluding criteria for discnarge and a
projected date for discharge.
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{(S5) As part of his habilitation plan, each residemt
shall have an individualized post—institutionalization plan.
This plan shall be developed by a professicnal person who
éhall begin preparation of such plan upoa the resident®s
admission to the imstitution and shall complete such plan as
soon as practicable. The parents or guardias or aext of kim
of the resident, the responsible person appointed by the
court, if any, and the resigent, if able to give informed
consent, shall be consulted in the develupaent of sach plan
and shall be informed of the content of such plan.

(6) In the interests of coatinuity of <are, one
professional person shall vhenever possible be Tresponsible
for supervising the ismplementation of the habilitation plan,
integrating the various aspects of the habilitation prograas,
and recording the 1esident's progress as measured by
objective indicators. ZIuis professional person shall also
be rTesponsible for ensuring that the resident is released
when appropriate to a less restriciive babilitatiom setting.

{7) The Dhabilitation plan shall be continucusly
revieved by the professional pexrson responsible for
supervising the impleseptation of the plan ard shall be
modified if necessary. In addition, six aonths after
admission ana at least annually thereafter, each resident
shall receive a cokprehensive psycholeyical, social,
educational ané medical diagnosis and evaluation, amnd his
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habilitation plan shall be reviewed by an interdisciplinary
teamm of no less than two (2) professional persons and such
resident care workers as are directly involved in his

habilitation and care. A HABILITATION PLAN SHALL BE

REVIEWED MONTHELY.

(8) Each resident discharged to the community shall
have a program of transitional habilitation assistance.

{3} The professional person in charge of the
residential facility shall report in writing to the parents
or guardian of the resident, or the responsible person, at
least every sgix (6} months on the resident's educational,
vocational and living skills progress and medical condition.
Such report shall also state any appropriate habilitation
program which has not been afforded to the resident because
of inadequate habilitation resources.

(10) The parents or guardian of each resident, or the
responsible person appointed by the court, shall promptly
upon resident's admission receive a written copy of all the
above standards for adequate habilitation. Each resident,
if the resident is able to comprehend, shall promptly upon
his admission be orally informed in clear language of the
above standards and, where appropriate, be provided with a
written copy.

Section 23. Complete records for each resident shall
be maintained and shall be readily available to professional
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persons and +to the resident care workers who are directly
involved with the particular resident and to the mental
disabilities board of visitors. B&All information contained
in a resident's records shall be considered privileged and
confidential. The parents or guardian, the responsible
person appointed by the court, and any person properly
authorized in writing by the resident, if such resident is
capable of giving informed consent, or by his parents or
guardian or the responsible person, shall be permitted
access to the resident's records. These records shall
include:

(1) identification data, including the resident's
legal status;

(2} the resident's history, including but not limited
to:

{a) family data, educational background, and
employment record;

(b) prior medical history, both physical and mental,
including prior instituticnalization;

(3) the resident's grievances if any;

(4) an inventory of the resident's life skills;

(5) a record of each physical examination which
describes the results of the examination;

(6) a copy of the individual habilitation plan and any
modifications thereto and an appropriate summary which will
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guide and assist the resident care workers in implementing
the resident's program;

(7) the findings made in pericdic reviews of the
habilitation plan which findings shall include an analysis
of the successes and failures of the habilitation program
and shall direct whatever modifications are necessary:

(8) a copy of the post-institutionalization plan and
any modifications thereto, and a summary of the steps that
have been taken to implement that plan;

{3) a medication history and status;

(10) a summary of each significant contact by a
professicnal person with a resident;

(11) a summary of the resident's response to his
program, prepared by a professional person involved in the
resident's habilitation and recorded at least monthly. Such
response, wherever possible, shall be scientifically
documented.

(12) a monthly summary of the extent and nature of the
resident's work activities and the effect of such activity
upon the resident's progress along the habilitation plan;

(13} a signed order by a professional person for any
physical restraints:

(14} a description of any extraordinary incident or
accident in the facility invplving the resident, to be
entered by a staff member noting personal knowledge of the
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incident or accident or other source of informaticn,
including any reports of investigations of resident's
mistreatment;

(15} a summary of family visits and contacts;

(16} a summary of attendance and leaves from the
facility:

{(17) a record of any selzures, illnesses, treatments
thereof, and immunizations.

Section 24. Baesh--prefessionai--person--employed--by-2
residentcint--factitey-—--shati~--meet-~-ndi~---ticensing-~-and
certeifivation--requirenents——promuigated--py-<the--state-—of
Momtana-for-persens-engaged-in-private-practice-of-the--same
prefession--elsewhere-in-Montanay--other-staff-members-shaii
meee-che-same-iicensing-and--certification--~reqmuivrements-—-as
persena--whe--engage--in-private-practice-of-theiv-gpeciatty
eisewhere-in-Mentanar All resident care workers who have not
had prior clinical experience in a residential facility for
habilitation of the developmentally disabled shall have
suitable orientation training. Staff members on all levels
shall have suitable, regularly scheduled in-~service
training. Each resident care worker shall be under the
direct professional supervision of a quatified-staff-member

PROFESSIONAL PERSON.

Section 25. Every residential facility shall prohibit
mistreatment, neglect or abuse in any form of any resident.
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Alleged violations shall be reported immediately to the
professional persor in charge of the facility and there
shall be a vritten record that:

(1) each alleged violation bas been thoroughly
investigated and findings stated;

{2} tbe results of suchk investigation are reporteu to
the professional person in charge of the facility within
twenty—four {(24) hours ot the report of the incident. Such
reports shall also be made to the mental disabilities board
of visitors sonthly and to the developaental disabilities
advisory council at its mext scheduled public meeting. Pach
facility shall cause a written statement of this policy to
be posted in each cottage and building amd circulated to all

staff mesbers.

S 10N ¢ BEDIC, Ok _FO ESIDENT EESIDERY HAVE
16HAT TO Bg E OX_UNNEC ARY OR BICESSIVE MEDICLTIO
3] D1CATIO S B LUINISTIERED USLES. b EEITIEM

OBDEE CF A PHY iAR THE PEOFESSIOKAL PERSGE IN CHANGE OF
IHE FACILITY ARTD THE ATTERDING FPHYSICIAN SHALL BE

BESPONSIBLE FOR ALL MEDICATION GIVEN OE ADKINISTEEED iO F
MOT EICEED STABDARDS

R DENT TBEE USE OF MED, XI0E_ S

OF _USE PHAL AE® ADVOCATED BY THE UMNITED STATES POOD AND DRUG
ADNINISTEATION. MBOTATION OF_ EACGH IRDIVIDUAL'S NEDICAYION
SHpLlL_ BE EPT 1N H1S MEDICAL ERCORDS. AT LEAST WEEKLY AN

A Likc YSICIAN SHALL EKEVIE® THE DEOG EKEGIMEN OF EACH
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IENT U ;R BIS _CARkK. L _PERESCRIETIONS BE REXITTEN
) T sATION TE, WAICH SHALL MOT EXCEED THIETY 3
ICATIO SHALL NOT BE USPD AS PUNISHRENT, FOR
COFVENIERCE OF STAPF, S A SUBSTITOT 1] BO . | OB I
COAMFITIES THAT INTERFERE RITH _THE ESIDENT®*S TEEATHENRT
PROGHAR »

section 27. (1) ©kesidents of a residential <facility
shall bhave a right wuot to be subjected to any unusual or
hazardous treatmeant procedures without the express and
informed coasent of the resident, if the resident is able to
give such consent, and of his parents or guardian or the
responsible person  appointed by the court, after
opportunities for consultation with independent specialists
and legal counsel. Such propoesed procedures shall first
bave been reviewed and approved by the meamtal disabilities
board of visitors hefore such consent shall be sought.

(2) Physical restraint shall be employed only when
absolutely necessary to protect the resident froa injury to
hiaself or to prevent injury to others. Restraiat shall not
be employed as punishment, for the convenience ot stati, or
as a substitute for a habilitation program. hestraint shall
be applied only if alternative technigques have failed and
only if such restraint imposes the jeast possible
restriction consistent vith its purpose. Oonly a
proiessiopal person may authorize +the use of restraints.
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Orders for restraints by a professional person shall be in
vriting and shall not be in force for lounger than twelve
(12) hours, Whenever physical restraiat is ordered suitable
provision shall be aade ror the costort and physical needs
of the person restrained.

(3} Seclusion, defined as the placement of a resident
alone in a locked room FPOE_NON-THERAPEUIIC PUNPOSES, shall
not be employed. Legitisate ™tise ocut™ procedures aay be
utilized under close and direct professional sepervision as

a technique in behavior—sbaping prograss.

{8) Behavior modification programs involving the ase

of gaoxious or aversive stisuli shall be reviewed and
approved by the mental disabilities board of visitors amd
shall be conducted only with the eipress and inforamed
consent of the atfected resident, if the resident is able to
give such consent, and of his parents or guardian or the
responsible person appointed by the court, after
opporiunities for comsultation with indepeddent specialists
and with legal counsel. Such behavior moditication prograams
shall be conducted only under the supervisiosm of and in the

presence of a - professional person who has had proper

training in such technigques.
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b}——efpaopf4a4e>-acdiea§—-f§eeeéaee&7 ¥o resident shall be
subjected to a behavior modification program wbhich atteapts

to extiangnish socially appropriate hehavior or to develop
nev behavior patterns wheun such behavior moditications serve
only iastitutiozal converience.

(6) Electric shock devices sball bLe considered a
research techmigue for the purpose oi this act. Such
devices shall only be used iz extraordipary circuastances to
prevent self-autilation leading to repeated and possibly
persanent physical dasage o0 +the resideant and only after
alternative techniques have failed. %The use uf such devices
shall be subject to the conditions prescriked by this act
for experimental research generally apd sball be used only
under the direct and specific order cof the professional
person in charge of the residential facility.

Section Z§. Residents of a residential tacility shall
have a right aot to be subjected to experimental research
without the express and inforsed conseat of the resident, if
the resident is able to give such consent, and oif his
parents or guardian or the responsilble person appointed by
the court after opportunities for consultation with
independent specialists and with legal counsel. Sach
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proposed research shall tirst have been reviewed and
approved by the mental disabilities board of visitors before
such consent shall be sought. Prior to such approval the
boara shall deteraine that such research complies wWith the
principles ot the statement on the use of human subjects for
research of the American association on aental deficiency
and with +the principles fer research involving husan
subjects required by the United States department of health,
edacation and weltare for projects supported by that agency.

Section 29. The following rules shail guovern resideat
labor:

{1} Yo resident shall be required to perform labor
which involves the operation and maintenance of the facility
or for which the facility is under contract vith amn cutside
oiganization. privileges or release from the facility shall
not be conditioned upon the performance of labor covered by
this provision. Residents may voluntarily engage in such
labor if the 1labor is comspensated in accordance with the
minimus wage lavs of the Fair Labor Standards Act, 29 U.S5.C.
sec. 206, as amended.

{2) Eo resident shall be iavolved in the care
{(feeding, clothing, bathing), trainiag or supervision of
other residents unless he:

{a) has volunteered;

{(b) has been specifically trained in the necessary
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skills;

{c} bhas the humane judgaent reguired for such
activities;

{d) is adeguately supervised; and

{¢} is reimbursed in accordance with the minizum wage
lavs of the Pair labor Standards Act, 29 8.5.(C. sec. 206, as
asended .

{3} Besidents may be required tc perform vocational
training tasks which do not imnvolve the operation and
maintenance of the facility, subject to a presusption that
an assignment of longer than three months to any task is not
a training task, provided the specific task ox any change in
task assignmeat is:

(a) an integrated part of the resident's habilitation
plan and approved as a habilitation actiwvity by a
professional person responsible for supervising the
resideat's habilitation;

{b) supervised by a staif aeabexr to oversee the
habilitation aspects oif the activity.

(&) Besidents aay voluntarily enyage in habilitative
labor at nonprogras hours for which the tacility wounld
othervise have to pay an eaployee, provided the specific
labor or any change in labor is:

fa) ap integrated part of the resident®s habilitation
plan and approved as a hnabilitation activity by a
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professional person responsible for sopervising the
resident’s habilitation;

(b} supervised by a staff meaber to oversee the
babilitation aspects of the activity; and

{c) conpensated in accordance with the sinimom wage
lavs of the Fair Labor Standards Act, 29 U.S.C. sec. 206, as
amended .

{5) 1If amy resident pertorss habilitative labor which
involves the operation aad saintenance of a facility, but
due to phkysical or sental disability is unable to perfors
the labor as efficiently as a person not so physically or
sentally disabled, thep the patient may be coapensated at a
rate which bears the sase approximate relation to the
statutory ainimues wage as his ability to perxrform that
particular job bears to the ability ot a person not so
afflicted.

(6) Besidents may be required to perfora tasks of a
personal housekeepiny nature such as the making of one's own
bed.

{7) Besidents—shall—be—alieoved—to—use DEDUCTIQNS OR

POR B CH E 0 B1Y,
BESJDEEY OF a reasopable ascunt of the cospensatiorn received
pursaant to this section ifor personal and dincidental
purchases and expenses. .

{8) Statfing shall be sufficient so that the facility

—43— SB 388

© 8 o« W W N -

I . T ™ S G S S S 'Y
(I EER - - I R CRE T -

8

21
“2
23
25

5b 038B,/02

is not dependent upon the use of residents or volunteers for
the care, maintenance or habilitatior of other resideats or
for income—producing services. The facility shall formulate
i written policy to protect the residents troz exploitation
wvhen they are engaged in productive vork.

Section jQ. Within one (1) year of the effective date
of this act, each resident yoverned by the provisions of
this act shall be evaluated as to his sental, emotionmal,
so~ial, and physical conditiosn. Such evaluation or
reevaluationr shall be coaducted by an interdisciplinary teax
of profassional persons vwho =shall use professionally
recognized tests and examination procedures. Each
resident's parents or guardian, next of kim or legal
representative ot the responsible person appointed by the
oourt shall be contacted and bhis Treadainess to make
provisione for the resident’s care in the comsunity shall be
ascertained. BEach resident shall be returned Lo his family,
if adequately habilitated, or assigaed to the least
restrictive babilitation setting. Shere necessary, the
professional person in charge of the resident shall petition
the court to appoint a respomnsible person.

Section 3}. Bo person shall be admitted to any
publicly supported residential institution caring for
developmentally disabled persons unless such institution
meets the standards prescribed by this act.
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Section 32. (1) 7The govermor shall appoint a mental
disabilities board of visitors. The board shall comsist of
five (5 persons at least three (3) of vhom shall not be
professional persomns and at least one (1) of whom shall be a
representative of an organization concerned with the care
and weliare oi the developwsentally disabled. Ko one may be
a member of the board who is am agent or eaployee of the
department of institutions or of any residential faciiity
affected by this act., If a board of similar title and
structure is created in any act comrcerning the treatment of
the mentally ill, then one {7) board shall be created to
perform the functions set out in both acts apd the bhoard so
created skall include at least one (1} representative of an
organization concerned with the care and welfare of the
néntally 111 and ome Trepresentative of an organization
concerned with the care and vwelfare of the mentally retarded
or developmentally disabled.

{<) The mental disabilities board of visitors shall be
an indepeadent bpoard of inguiry and review to assure that
the treatment of all persons adaitted to a tesideitial
facility is hunane and decent and meets the regquireaents set
forth in this act.

1he board shall review all plans ifor experimental
research or hazardous treatment procedures involwving persons
admitted to any residential facility to assare that the
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research project is humane and anot unduly hazardous amnd that
it complies with the principles of the statesent on the use
of human sabjects for research of the American association
on mental deficiency and with the principles for recearch
involviry human subjects reguired by the OUnited States
departaent of health, education and welfare. ¥o
experisental research project involving persohs admitted to
any residential facility aftected by this act shall be
commenced unless it is approved by thke mental disabilities
board of visitors. The board shall investigate all cases of
alleged mistreatseat of a resident.

{3) The board shall, at least annually, imspect every
residential facility which is providing a cCourse of
residential habilitation and treatment to any person
pursaant to this act. The board shall inspect the physical
plant, including residential, recreational, dining, and
sanitary facilities. 1t shall visit all wvards and treatsent
or habilitation areas. The board shall inguire concerning
all habilitation progrags Leing implemented by the
institotion.

(8} The board shall inspect the file of each person
adaitted to a residential tacility pursuant to this act to
imsure +that a bBabilitation plan exists and is being
iaplemented. The board shall inguire concerning all use of
restraints, isolation or other extraordinary keasures.

—46— S5k 388



[T ST I R Ve

w w ow m e e = e
® w8 W N e O

-
"]

20
21
22

SE 03b8/02

(5) The board may assist any patieat at a residential
facility in resolving any grievance he say have comcerning
his admission or his course of treatment and habilitation in
the facility.

(6) If the board believes that any facility is failing
to comply with the provisions of this act in regard to its
physical facilities or its treatment of any resident, it
shall report its findings at once to the pareats or guardian
of any patient imvolved, the next of kipm, if known, the
respohsible person appointed by the court for aamy patiemt
involved, tke professional person ir charge of the facility,
the director of tie departesent ot institutions and the
district court which has jarisdiction over the facility.

{7) The =mental disabilities board of visitors shall
report annutally to the gyovernor and shall report to each
session of the Bontana iegislature coacerning the status of
the residential facilities and habilitation programs which
it kas inspected.

(8) The mental disabilities board of wvisitors shall be
attached to the governor for adsinistrative purposes. It
may esploy staff for the purpose of carrying owt its duties
as set out in this act.

Section 33. If any person is a patient ian a mental
health facility and the professiomal person ia charge ot the
patient determines that the patient is suffering from a
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devolopaental disability ratmer taan mental illpess aad
should more properly be admitted to a resideatial facility,
then the professional vperson shall comsence proceedings
cbnsistent with the procedures set forth in this act Ior
admissicns generally to effect such adsission.

Section 34%. If amy provision of this act or the
application thereot to any person or circusstances is held
invalid, such invalidity shall not affect other provisions
or applications ol the act which can be yiven efiect without

the invalid provision or application, and to this ead the

provisions of this act are declared to be severable.
5 ; 2 g : NUPTTE 1547 . ied
to—Fead—as—ieollever

Section 35, Sections EL—2303 through 60-2309, 80-2312,

AND 38-301 through 38-303, R.C.B. 1547, are repealed.
—kpd—
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