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I BILL FOR 1111 ACT ENTITLE~: *AN ACT TO PBOYIDE 

IDEIITIPlCATlOII, iUBILITATIOli AHD BU8AN RlGfiTS 

POll 

OF 

THE 

THE 

DEYELOP"BRTALLI DISABLED; AftEMDlNG SECTION 80-231~. R.C.". 

1947; ARD hEPEALliG SECTIONS 3S-301 THROUGH 38-303, AIID 

8~2303 THROUGH 60-2309, R.C.M. 1947.• 

BE IT EIUCTED BY TilE LEGISLATURE OF 'l'llE S'Ill'lE OF I!OMTAliA: 

Section 1. The purpose of this act is: 

(1) to secure for each person vho aay be 

dewelopaentally disabled such treataent and habilitation as 

will be suited to the needs of the person, and to assure 

that such treataent and habilitation are skillfully and 

huaanely adainistered vith full respect tor the person•s 

dignity and personal integrity; 

(2) to accoaplish this goal whenewer possible in a 

coaannity-based setting; 

(3) to accoaplish this goal in an institutionalized 

setting only vhen less restrictiwe dlternatiwes are 

nnawailable or inad~quate and only when a person is so 

sewerely disabled as to require institutionalized care; and 

(4) to assure that due process of lav is accorded any 

person coaing under the provisions ot this act. 
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Section 2. Definitions. As used in this act: 

{1) "tloard" seans the aental disabilities board of 

wisitors created by this act. 

{2) •coaannity-based facilities• or "coaaunity-based 

serwices• include those serwices and facilities which are 

avai~able for the ewaluation, treataent and habilitation of 

the developaentally disabled in a coaaunity setting, 

including but not liaited to, outpatient facilities, special 

education serwices, group hoaes, foster hoaes, day care 

facilities, sheltered workshops, and other coaaunity-based 

serYices and facilities. 

(3) •court• aeans the district court of the state of 

l!ontana. 

{4) •Developaenta11y disabled" aeans suffering fro a 

disabilities attributable to aental retardation, cerebral 

palsy, epilepsy, autisa or any other neurologically 

handicapping conditions closely related to a ental 

retardation and requiring treataent siailar to that required 

by aentally retarded individuals; which condition has 

coatinued or can be expected to continue indefinitely and 

constitutes a substantial handicap of such individuals. 

{5) "Habilitation• aeans the process by which a person 

who is developaentally disabled is assisted to acquire and 

aaintain those life skills which enable hia to cope aore 

effectively with the demands of his own person and 
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environaent and to raise the leYel of his physical. aental 

and social efficiency. Habilitation includes but is not 

liaited to foraal, structured education and treataent. 

(6) ••ezt of kin• includes but need not be liaited to 

the spouse. parents. adult children, and adult brothers and 

sisters of a person. 

(7) •Professional person• .eans: 

(a) a aedical doctor. or 

(b) a person trained in the field of deYelopaental 

disabilities and certified by the regional aental health 

director, if the director is a licensed physician, by a 

aeaber of the regional developaental disabilities council or 

board of directors, if such aeaber is a licens~d physician, 

or by the superintendent of the Boulder River School and 

Hospital or of the Eastaont Training Center, if the 

superintendent is a licensed physician. 

(8) •Resident• aeans 4 person adaitted to a 

residential facility for a course of evaluation. treatment 

or habilitation. 

(9) •Residential facility• or •facility• aeans any 

residential hospital or hospital and school vhich exists for 

the purpose oi evaluating, treating and habilitating the 

developaentally disabled on an 

the Boulder ~iver School and 

inpatient 

Hospital 

basis. including 

and the Eastaont 

Training Center. 'lhe term does not include a gt·oup lloae or 
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foster boae or a balfvay bouse. A correctional facility or 

a facility for the treataent of the aentally ill shall not 

be a •residential facility" within the aeaning of this act. 

C10) "Respondent" aeans a person alleged in a petition 

filed pursuant to this act to be developaentally disabled 

and in need of developaental disabilities services. 

(11) 01 Besponsible person• means any person willing and 

able to assuae responsibility tor a person vho is 

developaentally disabled or alleged to be developaeutally 

disabled. ihenever, in any proceeding under this act, the 

court believes "that a conflict of interest aay ezist between 

a person vho is developaentally disabled or alleged to be 

developaentally disabled and his parents or guardian, or 

that the parents or guardian are unable to protect the 

interests of such person. or whenever there is no parent or 

guardian, the court shall appoint a responsible person to 

protect the interests of the person vho is developmentally 

disabled or alleged to be developaentally disabled. Only 

one person shall at any one ti- be the responsible person 

within the aeaning of this act. In appointing a responsible 

person, the court shall consider the preference of the 

respondent or patient. The court may at any tiae. for good 

cause sbovn. change its designation ot" vho is the 

responsible person. 

(1~1 •seriously aevelopmentally 
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developmentally disabled and functioning at more than three 

standard deviations below the aean on a standardized 

intelligence test such as the St antord llinet scale and on a 

aeasure of adaptive behavior such as the Aaerican 

Association on ftental Deficiency Adaptive Behavior Scale, or 

because of soae coabination of developmental and physical 

disability, unable to function in a coaaunity-based setting. 

(1) Any person subject to eaergency Section 3. 

adaittance to a residential facility, to exaaination or 

eYaluation by a profess"ional person, or to any hearing held 

pursuant to this act shall have all the right~ accorded to a 

person subject to involuntary commitment pruceedings under 

the laws of this state relating to involuntary coaaitaent of 

the seriously mentally ill. 

(2) In addition, the parents or guardian of any person 

alleged to be developaentally disabled and in nee-d of 

developaental disabilities services have the right: 

(a) to be present at any hearings held pursuant to 

this act; 

(b) to be represented by counsel in any bearing; 

(c) to offer evidence and cross-exaaiue witnesses in 

any llearinq; and 

(d) to have the respondent be exa•ined by a 

professional person of their choice when such professional 

person is reasonably available, unless the person so chosen 
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is objected to by the respondent or by a responsible person 

appointed by the court. 

(3) A person may waive hi~ procedural rights provided 

that the waiver is kno~tingly and intentionally aade. 'lhe 

right to counsel in a bearing held pursuant to section 6 aay 

not be waived. The right to habilitation provided for in 

this act •ay not be vaived. 

(4) In the case of a person vho bas been adaitted to a 

residential facility for up to thirty {30) days of 

evaluation and treataent, or who, pursuant to the 

recoaaendation of a professional person • aay be adlli tted to 

a residential facility for an extended course of 

habilitation, a waiver of rights can be knowingly and 

intentionally made only with the concurrence ot the person's 

connsel. if any, his parents or guardian, and tbe 

responsible person appointed by the court, if any. 

(5) In the case ot a ainor, the waiver of rights can 

be knowingly and intentionally •ade: 

{a) vhen the ainor h, under the age of twelve (12) • by 

the parents of the ainor; 

(b) vhen the ainor is over the age of twelve (12), by 

the •inor and his parents; 

{c) vben the •inor is over the age of twelve {12) and 

the ainor and his parents do not agree, the ainor can aake 

an effective waiver of his rights only with the advice of 

-6- .S83~~ 
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counse~. 

If the court believes that there aay be a conflict of 

interest between a ainor and his parents or guardian. the 

court aay appoint a responsible person or guardian ad litea 

for the ainor. 

Section 4. (1) The parents or guardian of any person 

alleged to be developaentally disabled or t~e person hiaself 

aay at any tiae reguest the assistance of a professional 

person in deteraining whether the person is de~elopaentally 

disabled. the extent of such disability. and the aost 

appropriate course of treatment. habilitation and education 

for the person alleged to be developaentally disabled. 

(2) ihenever the parents or guardian 9f a person 

alleged to be developaentally disabled or the person hiase~f 

request a course of eva~uation and treataent. they sha~~ 

ascertain. with the professional person who undertakes the 

case. the ~east restrictive aeans of evaluating and treating 

the person alleged to be developaentally disab~ed. 

ETa~nation and treatment in a residential facility sha~l 

take p~ace only upon certification by the professional 

person in charge of the case that adequate coaannity-based 

facilities are not a~ailable. Residential evaluation and 

treataent shall not be for aore than thirty (30) days 

without subsequent proceedings before the court. 

Section 5. (1) Any person who believes that there is 
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a person who is deYe~opaentally disabled and in need of 

developaenta1 disability services aay report the situation 

to a professional person. If the professional person 

believes froa the facts given to bia that the person aay be 

deve~opaentally disabled 

disability services. he 

guardian of the person 

and in 

shall 

alleged 

n.eed of developlleutal 

contact the parents or 

to be develop•entally 

disab~ed or the person hiasel±. If any of the persons so 

contacted refuse to cooperate with the professional person 

and if the professional person believes froa all t&e 

circumstances of the case that the person aay be 

developmentally disabled and in need of developmental 

disabilities services he shall reqnest the county attorney 

to file a petition alleging that there is a person in the 

county who is develop•ental~y disabled and in nee<'! of 

developaental disabilities services. 

(2} The petition shall contain the naae and address 

of: 

{a) the professional person and any other person 

requesting the petition. and t~eir interest in the case; 

(b) the naae and address of the respondent; 

{c} the naae and address of the parents or guardian ot 

the respondent, and of any other person believea to be 

lega~ly responsible for the care, support and aaintenance of 

the respondent; 

-8-
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(J) the na~e and address of the respondent's next of 

kin, to the extent Anowu; 

(e] the name and address of any person whoa the county 

attorney believes aight be willing and able to be appointed 

responsible person; and 

(f] a statement of the rights of the respondent and 

his f-arents or guardian which shall be in conspicuous print 

and identified by a suitable heading. 

(3) Upon presentation to the court by the county 

attorney, the court shall imaediately consider the petition 

vith ox without a hearing to determine if there is probable 

cause to believe that the respondent is developaentally 

disabled and in need of evaluation and treatment. If the 

court finds no such probaule cause it shall disaiss the 

petition. If the court finds that probable cause does exist 

it shall direct a professional person to exaaine the 

respondent and to aake an inquiry concerning the 

circu•stances of the case. such examination shall not 

exceed four (II) hours in length. If probable cause is found 

the court aay appoint a responsible person other than the 

respondent's parents or guardian to protect the interests of 

the respondent. The responsible person shall be notified as 

soon as possible that a petition has been filed. Notice of 

the petition and the finding of probable cause shall be 

aailed or delivered to the respondent and to all other 
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persons naaed in the petition and to any person who would 

hawe been named in the petition had his naae, address, ana 

relationship to the respondent been kno~n at the tiae. 

(4) ilhen the professional person first contacts the 

respondent, before he begins any exaaination, be shall give 

the respondent a copy of the petition and explain to the 

respondent the nature of the proceeding and his rights as 

set forth in the petition. If the respondent is incapable 

of understanding the explanation and proceeding, the 

professional person shall give the petition and aake the 

explanation to the parents or guardian of: the respondent. 

Before aaking any inquiry of the parents or guardian of the 

respondent, the professional pe~son shall giwe thea a copy 

of the petition, explain the nature of the proceeding and 

their rights as set forth in the petition. 

Section 6. (1) If the professional person, based on 

his exaaination and inquiry determines that the respondent 

is not developaentally disabled or is not in need of 

develop•ental disability services, he shall report this 

finding in writing to the court and the petition shall be 

disaissed. If the professional person concludes that the 

respondent is developaentally disabled and in need of 

developaental disability services, he shall report this 

conclusion to the court in ~iting together with his 

recoa&endations for evaluation ana treat•ent. The report 

-lv- s 4 .3 a fl 



1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

111 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1231 

sball include an explanation of the basis on which the 

professional person has reached his conclusion and shall 

include a description of any tests or evaluation deYices be 

bas e•ployed. If the professional person•s reco••endation 

is for further evaluation and treataent, notice of this 

reco••endation shall be sent to the respondent, his parents 

or guardian, the next of kin, the responsible person 

appointed by the court, if any, any attorney representing 

the respondent or his parents or guardian. If no 

respoasible person has yet been appointed, the court •ay 

appoint one at this tiie. 

(2) If the respondent, his parents or guardian, the 

responsible person, if any, or counsel fo~ any party 

requests a hearing on the recoa•endation, the court shall 

set a ti•e and place for hearing. The hearing shall be 

before the court without a jury. The rules of civil 

procedure shall apply. 

(3) Prior to any hearing neld pursuant to this 

section, the court shall appoint counsel to represent the 

respondent, if the respondent has not retained independent 

counsel. The parents or guardian shall be infor•ed of their 

right to counsel and if they are indigent the court shall, 

on their request, appoint counsel for the8. ln no case 

shall the sa•e attorney represent the respondent and his 

parents or guardian. 
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the bearing is waived or it the court finds, 

that the responaent is develop~entally 

in need ot further evaluation and treatment, 

the court shall order that the respondent undergo such 

evaluation and treat•ent. Evaluation and treataent ordered 

pursuant to this subsection shall be for no aore than thirty 

{30) days. It shall talle place in the least restrictive 

environaent in which the necessary evaluation and treataent 

can be acco•plished. Evaluation and treatment in a 

residential facility shall be oiUered only if the nec~ssary 

evaluation and treat•ent cannot be accoiplished through the 

use of co••nnity-based facilities. 

Section 7. (1) If as a result of th~ evaluation and 

treatient ordered by the court, the professional perFon in 

charge of the case recoa•ends a course of habilitation and 

treataent at the coaannity level aalling use of coaaonity and 

regional based services for the develop•entally disabled, be 

shall report his recoaaendation in writing to the court. 

The recomaendation shall be accoapanied by a written report 

indicatinq the factual basis for the recoaaendation and 

describing any tests or evaluation devices which the 

professional person bas eaployed in evaluating the 

respondent. 

agreed to 

It this course of tx·eataent ana habilitation is 

by the parents, guardian, 

and counsel responsible ~erson, it any, 

-1~-
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for the f>erson 
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eva~uated, if any, then this coaaunity-based course of 

treataent shall be coaaenced as soon as practicable, and the 

petition shall be disaissed. 

(2) If any of the parties listed in the preceeding 

paragraph object to the coaaunity-based course of treataent, 

tbey aay request the court to conduct a hearing on the 

aatter. If a responsible person has not yet been appointed, 

the court aay appoint a responsible person prior to the 

hearing. Notice of the tiae, date and place of the bearing 

shall be aailed or delivered to al~ of the parties listed in 

the preceeding paragraph, 

parents or 

before the 

procedure 

guardian, if 

court without 

shall apply. 

and to the attorney for the 

any. The bearing shall be held 

a jury. The rules of civil 

If 

respondent is developaentally 

coaaunity-based developaental 

the court finds that the 

disabled and in need of 

disabilities services, it 

shall order that the respondent undertake a coamunity-based 

course ot treataent and habilitation. 

Section B. (1) If as a result of the evaluation and 

treataent either agreed to by the parents, guardian, or the 

person bt.selt pursuant to section 4 or ordered by the 

court·, the professional person in charge of the case 

concludes that the person evaluated is seriously 

developaentally disabled and recomaends that treatment and 

habilitation be had in a residential facility on an extended 
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basis, the professional person shall file his written 

recoaaendation and report vith the court and request that 

the court order the adaission. The xeport shall include the 

factual basis for the recoaaendation, and shall describe any 

tests or evaluation devices which have been eaployed in 

evaluating the patient. I£ no xesponsible person bas yet 

been appointed, the court aay appoint one at this tiae. If 

there is no parent or guardian the court shall appoint a 

responsible person. At the request of the respondent, his 

parents or guardian or the responsible person, the court 

shall appoint counsel for the respondent. If the parents or 

guardian are indigent and if they request it, the court 

shall appoint counsel for the parents or guardian. Jotice 

of the recoaaendation shall be aailed or delivered to the 

respondent, his parents or guardian, the responsible person, 

next o£ kin, if known, and the attorney for the respondent, 

if any, and for the parents or guardian, if any. 

(2) The respondent, his parents or guardian, the 

responsible person, or the attorney tor any party 

request that a hearing be bad on the recoaaendation. 

say 

If a 

hearing is requested, the court shall aail or deliver notice 

of the date, tiae and place of the hearing to each of the 

parties listed at the beginning of this subsection. The 

hearing shal~ be to the court without jury. The rules of 

civil procPdure· shall apply. 
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the respondent is 

that aYailable 

co.aanity-based serYices are not adequate. it shall order 

the respondent adaitted to a residential facility for an 

extended course of treat.ent and habilitation. If the court 

finds that the respondent is deyelopaentally disabled, aad 

in need of deYelopaental disabilities serwices bot that 

ayailable coaaonity-based serYices are adequate, it shall 

order tbe respondent to undertake a coaaunity-based coarse 

of treat-at alld habilitation. I.f the COGrt fhds that. the 

respoadent is not deYelopaentally disabled or is not in need 

of deYelopaental disability ser.ices, it shall cUsaiss the 

r~uest. 

(4) If none of the parties notified of the 

reooaaend&tion request a hearing, the court aay issue an 

order authorizing the peESon to be adaitted to the 

residential facility for an ertended period of treataent and 

habilitation, or tie court aay initiate its own iaquiry as 

to whether the order should be granted. The court uy 

refuse to aotll?rize adaission of a person to a residential 

facility for an extended period of treataent and 

habilitation if such adaission is not in the best interests 

of the person. 

(5) If any person is adaitted to a residential 

facility for an extended course of habilitation vithont a 
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hesring • and if subsequent to such adaission one of tile 

parties who could haYe requested a hearing learns that an 

alternatiYe coarse of treataent is aYailable which is aore 

snitable to the needs of the resident, the party aay request 

the professional person in charge of the resident to re~ease 

the resident to the alternatiYe, if it is a coaannity-based 

alternatiYe, or traasfer the resident to the alternatiYe, if 

it is a residential alternatiYe. _Any such txansfer or 

release shall coaply with the reqaireaents of section 9. It 

the professiona~ person in charge of the resident retuses to 

authorize the release or tr-ansfer, then the party say 

petition the court for a bearing to deteraine whether the 

present residential alternatiye should be coatiaa~. The 

hearing shall coaplJ •ith the procedures set forth in 

subsection 2 of tbiB sectioa. 

Section 9. (1) Wo person shall be adaitted to a 

residential facility for longer tiaa thirty (JO) days ezcept 

on approyal of t~e court. lbeneYer a person is adaitted to 

a residential facility for longer than thirty (30) days. the 

court aay appoiat a person other than the parents or 

guardian to act as responsible person for the resident.· I:f 

there is no parent or guardian. the court shall appoint a 

responsible person. 

(2) The court order approYing the adaission shall 

specify the aaziaua period of tiae for which the person is 

-16--
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adaitted to the residential facility. In no case shall this 

aaxiaua period exceed one year. 

(3) It at any tiae during the period tor which a 

person is admitted to a residentidl facility tor an extended 

period of habilitation and treatment, the professional 

person in charge of the re~ident decides that there exist 

sufficient coaaonity-based alternatives to provide adequate 

treataent and habilitation for the resident, or that it is 

in the best interests of the resident that he be transferred 

to another residential facility, then he aay release the 

xesident to such coaaunity-Lased altet~ative or transfer the 

resident to the other residential facility no less than 

fifteen (15) days after sending notice of the proposed 

release or transfer to the resident, his parents or 

guardian, the attorney who aost recently represented the 

resident, it any, the responsible person appointed by the 

court, if any, and the court which ordered the admission. 

If any of the parties so notitied objects to the release or 

transfer, they aay petition the court for a hearing to 

deteraine whether the release or transfer should be allowed. 

The bearing shall coaply with the procedures set forth in 

section 8. The court aay on its ovn initiative inquire 

concerning the propriety of the release or transfer. 

Kothing in this subsection shall prevent the transfer of a 

resident to a hospital or other medical facility for 
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necessary aedical treataent, or eaergency transfer of a 

resident to a aental health facility, provided such 

eaergency transfer coaplies with the statutory requireaents 

at the aentally Hl. Within for eaergency detention 

twenty-four (24) hours 

psychiatric transfer, 

of an eaergency aedical or 

notice shall be given to the parents 

resident, the responsible person OJ: guardian of the 

appointed by the court, if any, and the court. 

(4) If the professional person in charge of the 

resident deteraines that the adaission to the residential 

facility should continue beyond the period specified in the 

court order, he shall, at least fifteen (15) days before the 

end of the period set out in the court order, send written 

notice of his recoaaendation and request for renewal of the 

order to the court which issued the order, the resident, his 

parents or guardian, the next of kin, if known, the attorney 

vho aost recently represented the resident, if any, and the 

responsible per~on appointed by the court, if any. The 

recoaaendatiou and request shall be accoapanied by a written 

report which shall describe the habilitation p~an which bas 

been undertaken for the resident and the future habilitation 

plan vbich is anticipated by the professional person. 

(5} If any person so notified requests a hearing, the 

court shall set a time anJ place for tbe hearing and snall 

aail or delivei notice to all of the per~ons inforaed of the 
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conducted iD t.he 

finds that the 

residential adaission is still jostified, it aay order 

continuation of the adaission to that residential facility 

or transfer of the resident to a different residential 

facility. If the court finds that the resident is still in 

need of deYelopaental disabilities services but does not 

require residential treataent, it shal1 order an appropriate 

coar.se of coaaunity-based habilitation, or, if al1 parties 

are vil~nq for the resident to participate in a 

coaaanity-based proqraa of habilitation, it shall disaiss 

the petition. If the need for deye~opaental disabilities 

serYices no ~onqer ezists, t.be court shall disaiss the 

petition. 'l'be court sha~~ not order continuation of 

adaission to a residential faci~ity which does not haYe an 

iDdiYidua~zed habilitation plan for the resident. In its 

order, the court shall aake findings of fact on which its 

order is based. 'l'he court aay on its own initiatiYe inquire 

concerning the suitability of continuing an adaission to a 

residential facility. 

Section 10. Hearings held pursuant to this act shall 

be held in the district court for the district where the 

respondent resides. Ezcept that at the request of any 

party, or the professional person who anst be present at the 

hearing, a hearing aay be held in the district court for the 
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district where the respondent is undergoing eYa~uatio•, 

treataent or habi.~itation in a residential facility, or is 

undergoing coaaunity-based eYaloation, treataent or 

habilitation. The cost of any hearing held pursuant to tb.is 

act sha11 be born by the county where the respo~dent 

resides. 

section 11. Any order issued by a court after a 

hearing held pursuant to any proYision of thiE act aay be 

appealed to the ftontana supreae court in the saae aanner as 

for ci.yi~ appeals generally. 

Section 12. WheneYer eya~uation by a profess iona ~ 

person is 

this act, 

ordered by a court pursuant to any provision of 

the person being eYaluated, his parents or 

guardian shall baYe a reasonable choice of a profes£iona~ 

person qua~ified to perfora such ser•ice. 

Section 13. In anJ hearing held pursuant to this act 

which inYo~Yes consideration of the recoaaendation and 

report of a professional ferson, the professional person who 

aade the recoaaendation and report shal~ be present at the 

hearing and subject to cross-ezaaination. 

Section 14. In any bearing he~d pursuant to this act 

the court aay request the county welfare department to 

prepare a socia~ suaaary of the respondent for use by the 

court. 

Section 15. No person who b.as reached the age ot 

-20-
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aajor1ty shall be compelled against his will to undertake a 

course of treatment and habilitation solely because he is 

developmentally disabled, but only it such disability causes 

hia to be unable to protect his life and health. 

Section 16. 1he parents, guardian, the person himself, 

or a professional person aay adait a person believed to be 

develop•entally disabled to a residential facility on an 

eaergency basis when necessary to protect the person froa 

death or serious bodily har•. ~owever, if requested by the 

parents, guardian or the person adaitted on an eaergency 

basis, a petition as set out in section S shall be filed on 

the next judicial day by the county attorney of the county 

vhere the person resides. If a petition is filed, the 

professional person assign~ by the court to conduct the 

exaaination and inquiry shall report back to the court on 

the next judicial day following the tiling of the petition. 

Once a petition is filed, continued detention in the 

residential tacility shall be allowed only on order of the 

court when necessary to protect the respondent fro• death or 

serious bodily hara. In no case shall an emergency 

adaission to a residential facility continue for longer than 

thirt·y CJO) days without subsequent proceedings before the 

court. 

Section 17. (1) Unless specifically stated in an 

order by the court, a person ad•itted to a residential 

-21-

2 

3 

Zl 

~ 

b 

., 
b 

.. 
10 

11 

12 

13 

14 

15 

16 

n 
tb 

19 

20 

~1 

22 

23 

2'+ 

25 

LC ldl 

facility for an extended course of habilitation shall not 

forfeit any l~al right or suffer any legal disability by 

reason oi the ~rovisions of this act exce~t insofar as it 

aay be necessary to d~tain the person fvr habilitation, 

eYaluation or care. 

t2) Whenever any person is admitted to a resident~al 

facility for a period of 111ore than thirty t)O) days, for an 

extended course of nabilitation, the court ordering the 

adaission 11ay make an order stating specif.ically any leyal 

rights which are denied the respondent and any legal 

disabilities which aLe imposed on him. As part of its 

order, the court may appoint a person tu act as conservator 

of the responuent•s property. Any conservatorship created 

pursuant to this section shall terainate upon the conclusion 

of the ad•ission if not sooner terminated by the court. A 

conservatorship or guardianship extending beyond the period 

of-the adaission aay not be created except according to the 

procedures set forth under ~ontana law for the appointment 

of conservators and guardians generally. 

(3) Any person who has been admitted to a residential 

facility pursuant to this act shall b•• anto11atically 

restored upon the termination of the admiss1o& to all 01- !.is 

civil and legal rights which a.ay have been lost vhen he vas 

adaitted. This subsection shall not affect, however, any 

guardianship or conservatorshiF =eated indepPndently of tne 
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adaission proceedings, according to the provisions of 

!lantana law relating to the appointaent of conserwators and 

guardians gen~rally. 

facility following 

shall be given a 

Any person who leaves a resicential 

a period of evaluation and habilitation 

written stateaent setting forth the 

snbstance of this subsection. 

(4) Any person adaitted to a residential facility 

prior to the effective date of this act shall enjoy all the 

rights and privileges of 

effective date of this act. 

Section 11:1. (1) lf a 

a person 

person is 

adaitted after the 

admitted to a 

residential tacility und~r the provisions ot this act and is 

eligible for hospital care, treataent or habil~tation by an 

agency ot the Dnited States, and it a certificate of 

notification fro• such agency shoving that facilities are 

available and that the person is eligible for care or 

treataent therein is 

person to be placed in 

hospitalization. ihe 

received, the 

the custody 

chief otficeJ: 

court aay order the 

of the agency for 

of any hospital or 

residential facil~ty operated by the agency and in which the 

person is adaitted shall, with respect to the person, he 

vested with the sa~e FOWers as the superintendent of the 

Boalder Biver scbool and hospital with respect to detention, 

custody, transfer and release of the person. Jurisdiction 

shall be retained in the appr·opriate courts of this state to 
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inquire into the aental condition of rersons so aoaitted, 

and to deteraine th~ necessity tor continuance of their 

adaission. 

(2) Consistent with other provisions of this act, a 

person adaitte<i to a residential facility under this act. for 

a period aore than thirty (30) days aay be co5aitted by the 

court to the custody of friends or next of kin residing 

outside the state or transterr~d to a residential facility 

located outside the state, it the out-of-state facility 

agrees to receive the person, provided, however that no such 

coaaitaent or transfer shall be for a longer period of tiae 

than is peraitted within the state. If tbe person is 

indigent, the expense of supporting bia in an out-at-state 

facility and tbe expense of transportation shall be borne by 

the state of ~ontana. 

13t Tbe transfer of persons adaitted to a residential 

facility under the provisions of this act out of ~ontana or 

under the laws of another jurisdiction into ~ontana sball be 

governed by the provisions of tbe interstat~ coapact on 

•ental health. 

Section 19. No person adaitted to or in a residential 

facility shall be fingerp;inted ur.les"' require•'! by other 

provisions oi law. 

Section :.:0. 

facility Lay 

(1) A person adaitted to a residcnt~al 

bE> photographed 
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identification and the administrative purpose~ of the 

facility. Such photographs shall be confido=ntia1. anti shctl.l 

not be released by the facility except pursuant to court 

order. 

(2) Mo other nonaedical photographs Sadll be taken or 

used without consent of the r~sident 1 s parents or guardian 

or the responsible person appointed by the court. 

Section 21. Persons adaitted to a residential facility 

for a period of habilitation shall enjoy t~e following 

rights: 

(1) Residents shall have a right to dignity, privacy 

and buaane car.,. 

(2) Residents shall be entitled to send and receive 

sealed aail. ~oreover, it shnll be the duty of the facility 

to foster the exercise of this right by furnish~ng the 

necessary aaterials and assistance. 

(3) hesiaents shall have the saae rights and access to 

private telephone coa•unication as patients at any public 

hospital, except to the extent that a professional F~rson 

responsible ror for&ulation of a particular res1dent•s 

habilitation plan writes an order imposing special 

restrictions and explains tne reasons tor any such 

restrictions. The written urder aust be renewed 

se•iannually it any restrictions dre to be continued. 

Residents shall have an unrestricted right to visitation, 
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except to the extent that a protesLional person responsible 

for toraulation o:f a particul.ar resident's hal>ilitation plan 

writes an order iaposing special restrictions and explains 

the reasons tor any such ra~trictions. The written order 

aust be renewed seaiannually if any restrictions are to be 

continued. 

(4) Besidents shall have a right to rece1ve suitabl.e 

educational services regardless of chronological age, degree 

of retardation or acco•panying disabilities or handicaps. 

(5) Each resident shall have an adequate allowance of 

neat, clean, suitably fitting and seasonable clothing. 

Except vhen a particular kind of clothing is required 

because of a particular condition, residents shall have the 

opportunity to select froa various types of neat, clean, and 

seasonable clothing. such clothing shall be considered the 

resident•s throughout his stay in the institution. Clothing 

both in a•ount and type shall aake it possible tor residents 

to go out of doors in incle•ent weather, to go tor trips or 

visits appropriately dressed, and to aake a .noraal 

appearance in the co••unity. The facility shall •ake 

provision for the adequate and reqnlar Laundering of the 

residents• clothing. 

(6) Bach resident shall have the right to keep and use 

his ovn persona1 possessions ~xcept insofar as such clothes 

or personal possessions aay be determined to be dangerous, 

-2.6- .SI33?YY 
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either to hiaselt or to others, by a professional person. 

{7) A resident has a right to a huaane physical 

enYiron•ent within the residential facilities. These 

facilities shall be designed to aake a positive contribution 

to the efficient attain•ent at the habilitation goals at the 

resident. To acco•plish this purpose: 

(a) Regular housekeeping and aaintenance procedures 

which will ensure that the facility is aaintained in a safe, 

clean and attractive condition shall be deYeloped and 

i•pleaented. 

(b) Pursuant to an established routine aaintenance and 

repair prograa, the physical 

continuous state of good repair 

ensure the health, co•fort, 

residents and so as not to 

plant shall be kept in a 

and operatiop so as to 

safety and well-being of the 

iapede in any aauner the 

habilitation prograas of the residents. 

(c) The physical facilities •ust Leet all fire and 

safet7 standards established by the state and locality. In 

addition, the facility shall aeet such provisions ot the 

life safety code of the nationdl fire protection association 

as are applicable to it. 

(d) There aust be special facilities tor nonaabulatory 

residents to assure their safety and coafort, including 

special fittings on toilets and wheelchairs. Appropriate 

provision shall be aade to perait nonaabulatory residents to 
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coaaunicate their needs to staff. 

(8) Resideats shal1 have a right to receiYe pro•pt and 

adequate aedical treataent for any physical ailaents and for 

the prevention of any illness or disability. Such aedica1 

treataent shall aeet standards of aedical practice ia the 

coaauaity. 

(9) Corporal punishaent shall not be peraitted. 

(10) The opportunity for religious worship shall be 

accorded to each resident who desires such worship. 

froYisions tor religious worship shall be aade available to 

all residents on a nondiscriaihatory basis. Ro indiYidoal 

shall be coapelled to engage in any religious activities. 

(11) Residents shall have a right to a nourishing, 

well-balanced diet. The diet for residents shall provide at 

a ainian• the recoaaended daily dietary allowance as 

developed by the national acadeay of sciences. ProYisions 

shall be aade for special therapeutic diets and for 

substitutes at the request of the resident. or his pa[ents 

or guardian or next of kin, or the responsible person 

appointed by the court, in accordance vith the religions 

requireaents of any resi.dent•s faith. iler.ial of a 

nutritionally adequate diet shall not be used as ponishaent. 

(12) besidents shall have a right to regular physical 

exercise several tiaes a week. It shall"be the duty of the 

facility to provide both indoor and outdoor facilities and 

-20-
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equipment to~ such exercise. hesidents shall have a right 

to be outaoors daily in the absence of contrary aedical 

considerations. 

(13} Residents shall have a right, under appropriate 

supervision, to suitable opportunities for the interaction 

with ae11bers of the opposite sex, e1cept where a 

professional person responsible for the foraulation of a 

particular resident's habilitation plan writes an o~der to 

the contrary anu explains the reasons therefor. 

Section 22. {1) Persons adaitted to residential 

facilities shall baye a riyht to habilitation, including 

aedical treataent, education and care, suited to their 

needs, regardless of age, degree of retardation or 

handicapping condition. Each resident bas a right to a 

habilitation prograa vhicb will aaxiaize his huaan abilities 

and enhance his ability to cope vith his environaent. EYery 

residential facility shall recognize that each resident, 

regardless of ability or status, is entitled to deyelop and 

realize his fullest potential. The facility shall iapleaent 

the principle ot no~aalization so that each resident aay 

live as noraally as possible. 

(2) Residents shall have a right to the least 

restrictive conditions necessary to achieve the purposes of 

habilitation. To this end, the facility snail aake every 

atteapt to aove residents f~om: 

-29-

1 

;._ 

3 

4 

5 

6 

7 

b 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

2u 

21 

L-2 

23 

;,.!I 

"r ,<;> 

LC 1231 

(a) ~ore to less structured liYing; 

(b) larger to saaller facilities; 

(c) larger to smaller living units; 

(d) group to individual ~esidence; 

(e) segregated fro• tbe coaaunity to integrated into 

the coaaunity living; 

~~ dependent to independent living. 

(3) Within fourteen (14) days of hiti adaission to a 

residential facility, each resident shall have an eYaluation 

by appropriate specialists for prograaaing purposes. 

(4) Each resident shall have an individualized 

habilitation plan formulated by the facility. This plan 

shall be deYeloped by appropriate professional persons and 

iapleaented as soon as possible but no later than fourteen 

(14) days after the resident's adaission to the facility. 

&n interi• prograa of habilitation, based on the 

preadaission evaluation conducted pursuant to this act, 

shall coaaence proaptly upon the resident•s adaission. Each 

individualized habilitation plan shall contain: 

(a) a statement of the nature of the specific 

liaitations and specific needs ot the resident; 

(b) a description of interaediate and long-range 

habilitation goals with a projected timetable for their 

attainment; 

(c) a st·atement ot, and an explanation for, the plan 
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in teraedia te and 

(d) a stateaent of the least restrictive setting for 

habilitation necessary to achieve the habilitation goals of 

the resident; 

(e) a specification of the professional persons and 

other staff aeabers who are responsible for the particular 

resident's attaining these habilitation goals; 

(f) criteria for release to less restrictive settings 

for habilitation, including criteria for discharge and a 

projected date for discharge. 

(5) As part of his habilitation plan, each resident 

shall have an individualized post-institutional~zation plan. 

This plan shall be developed by a professional person vho 

shall begin preparation of such plan upon the resident•s 

adaission to the institution and shall coaplete such plan as 

soon as practicable. The parents or guardian or next of kin 

of the resident, the responsibLe person appointed by the 

court, if any, and the resident, if able to give informed 

consent, shall be consulted in the developaent of such plan 

and shall be inforaed of the content of such plan. 

(6) In the interests of continuity of care, one 

professional person shall whenever possible be responsible 

for supervising the iapleaentation of the habilitation plan, 

integrating the various aspects of the habilitation prograa, 
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and recording the resident's progress as aeasured by 

objective indicators. This professional person shall also 

be responsible for ensuring that the resident is released 

vhen appropriate to a less restrictive habilitation setting. 

(7) The habilitation plan shall be continu~usly 

reviewed by the professional person responsible for 

supervising the iapleaentation of the plan and shall be 

aodified if necessary. In addition, six aonths after 

adaission and at least annually thereafter, each resident 

shall receive a coaprehensive psychological, social, 

educational and aedical diagnosis and evaluation, and his 

habilitation plan shall be r~ieved by an interdisciplin~ry 

tea• o£ DO less than tvo 

resident care workers as 

habilitation and care. 

professional persons and such 

are directly involved in his 

(8) Each resident discharged to the coaaunity shall 

have a progra• of transitional habilitation assistance. 

{9) ~he professional person in charge of the 

residential facility shall report in writing to the parents 

or guardian of the resident, or the responsible person, at 

least eYery six aonths on the resident's educational, 

Yocational and living skills progress and aedical condition. 

such report shall also state any app~opriate habilitation 

prograa which has not been afforded to the resident because 

of inadequate habilitation resources. 
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(10) The parents or guardian of eacn resident, or the 

responsible person appointed by the court, shall promptly 

upon resident's adaission receive a written copy of all the 

abo~e standards for adequate habilitation. Each resident, 

if the resident is able to co•prehend, shall pr~ptly upon 

his adaission be orally inforaed in clear language of the 

abo~e standards and, where appropriate, be provided with a 

written copy. 

Section 23. Coaplete records for each resident shall 

be aaintained and shall be readily available to professional 

persons and to the resident care workers vho are directly 

involved with the particular resident and to the mental 

disabilities board of visitors. All inforaation contained 

in a resident•s recoras shall be considered privileged and 

confid<'ntial. The parents or guardian, the responsible 

person appointed by the court, and any person properly 

authorized in writing by the resident, if such resident is 

capable of giving informea consent, or by his parents or 

guardian or the re~ponsible person, shall be per&itted 

access to the resident's recorus. These records shall 

include: 

( 1) identification data, inclu~ing the resident's 

legal status; 

(:t;) the resident's history, includia~ Lut not limited 

to: 
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(a) faaily data, educational background, and 

eaployaent record; 

(b) prior •edical history, both physical and aental, 

including prior institutionalization; 

(3) The resident•s grievances if any; 

(4) An in~entory ot the resident•s life skills; 

(5) A record of each physical exa•inatiou wh~ch 

describes the results of the exaainat~ou; 

(6) A copy of the individual habilitation plan and any 

aodifications thereto and an appropriate suaaary which will 

guide and assist the resident care vorkers in iapleaenting 

the resident•s prograa; 

(7) The findings aade in periodic reviews of the 

habilitation plan which findings shall include an analysis 

of the successes and failures of the habilitation proqraa 

and shall direct whatever aodificat.ions are necessary; 

(8) A copy of the post-institutionalization plan and 

any aodifications thereto, and a suaaary of the steps that 

have been taken to impleaent that plan; 

(9) A liedication history and status; 

(10) A summary ot each significant contact by a 

professional person with a resident; 

(11) A sum•ary of the resident•s response to his 

program, prepared by a professional person involved in the 

resident 1 s habilitation «nd recorded at least •ontbly. Snch 
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scientifically 

(12) A aonthly suamary of the extent and nature of the 

resident's work activities and the effect of such activity 

upon the resident's progress along the habilitation plan; 

(13) A signed order by a Frofessional person for any 

physical restraints; 

(111) l description of any extraordina.ry incident or 

accident in the facility involving the resident. to be 

entered by a staff aeaber noting personal knowledge of the 

incident or accident or other source of inforaation, 

including any reports ot investigations of 

aistreataent; 

(15) A suaaary of faaily visits and contacts; 

(16) A suaaary of attendance and leaves 

facility; 

residents 

fro• the 

(17) A record of any seizures, illnesses. treataents 

thereof. and iaaunizations. 

Section 24. Each professional person eaployed by a 

residential facility shall aeet all licensing and 

certification reguireaents proaulgated by the state of 

aontana tor persons engaged in private practice of the saae 

profession elsewhere in Montana. Other staff aeabers shall 

aeet the saae licensing and certification reguireaents as 

persons who engage in private practice of their specialty 
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elsewhere in "ontana. All resident care workers who baTe 

not had prior clinical experience in a residential facility 

for habilitation of the developaentally di.sal.led shall bave 

suitable orientation training. staff members on all levels 

shall baYe suitable. regularly scheduled in-serwice 

training. Each resident care worker shall be under the 

direct professional superwision of a qualified staff aeab~r. 

Section 25. ETery residential facility shall prohibit 

aistreataent. neglect or abuse in any fora of any resident. 

Alleged violations shaLl be reported imaediately to the 

professional person in charge of the racility and there 

shall be a written record that: 

Cl) each alleged violation has been thoroughly 

inwestigated and findings stated; 

(2) the results of such investigation are reported to 

the professional person in charge of the facility within 

twenty-four C2ll) hours of the report of the incident. such 

reports shall also be aade to the aental disabilities board 

of visitors aonthly and to the developmental disabilities 

adTisory council at its next scheduled public meeting. Each 

facility shall c<tuse a written state•ent of this pol.Lcy to 

be posted in each cottage and building and circulated to all 

staff 11eabers. 

Section 26. (1) Residents of a residential facility 

shall haTe a right not to be subjected to any unusual or 
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hazardous treataent procedures without the eipress and 

infor11ed consent of the resident, if the resident is able to 

give such consent, and of his parents or guardian or the 

responsible person appointed by the court, after 

opportunities for consultation with independent specialists 

and lega1 counsel.. such proposed procedures shall tirst 

have been reviewed and approved by the aental disabilities 

board of visitors before such consent shall be sought. 

(2) Physical restraint sball be employed only when 

abSolutely necessary to protect the resident froa injury to 

hiaself or to prevent inJury to others. ~estraint shall not 

be eaployed as punishaent, tor the convenience of staff, or 

as a substitute for a habilitation prograa. Restraint shall 

be applied only if alternative techniques have failed and 

only if such restraint iaposes the least possible 

restriction consistent with its purpose. Only a 

professional person aay authorize the use of restraints. 

orders 1or restraints by a professional person shall be in 

writing and shaLl not be in force for longer than twelve 

(12) hours. Whenever physical restraint is ordered suitable 

provision shall be aade for the coatort and physical needs 

of the person restrained. 

(3) Seclusion, defined as the ~laceaent of a resident 

alone in a locked room, shall not b., ewployed. Legitimate 

•time out" procedures ~ay be utilized under close and direct 
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professional supervision as a technique in behavior-shaping 

prograas. 

(4) Behavior aodification prograas involving the use 

of noiious or aversive stiauli shall be reviewed and 

approved by the aental disabilities board of visitors and 

shall be conducted only with the eipress and inforaed 

consent of the affected resident, if the resident is able to 

give such consent, and of his parents or guardian or the 

responsible person appointed by the court, after 

opportunities for consultation with independent specialists 

and with legal counsel. Such behavior aodification prograas 

shall be conducted only under the supervision ot and in the 

presence of a professional person who has had proper 

training in such techniques. 

(5) llo resident shaLl be 

aoditication prograa designed 

subjected to 

to eliainate 

a behavior 

a particular 

pattern of behavior without prior certification by a 

physician that he has eiaained the resident in regard to 

behavior to be extinguished and finds that such behavior is 

not caused by a physical condition which could be corrected 

by appropriate aedical procedures. llo resident shall be 

subjected to a behavior aoditication prograa which atte•pts 

to extinguish socially aFpropriate behavior or to develop 

nev behavior patterns vhen such behavior •odifications serve 

only institutional convenience. 
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he considered a 

this act. Such 

devices shall only be used in extraordinary circumstances to 

prevent self-mutilation leading to r~peated and possibly 

peraanent physical damage to the resident and only after 

alternative techniques have failed. The use of such devices 

shall be subject to the conditions prescribed by this act 

for experiaental research generally and shall be used only 

under the direct and specific order of the professional 

person in charge of the residential tacilitj. 

Section 27. Residents of a residential facility shall 

have a right not to be subjected to ~periaental research 

without the express and inforaed consent of the. resident. if 

the resident is able to give such consent. and ot his 

parents or guardian or the responsible person appointed by 

the court after opportunities for consultation with 

independent specialists and with legal counsel. Such 

proposed research shall first have been reviewed and 

approved by the aental disabilities board of visitors before 

such consent shall be sought. Prior to such approval the 

board shall deteraine that such research coaplies with the 

principles of the stateaent on the use ot hnaan subjects for 

research of the Aaerican association on aental deficiency 

and with the priuci~les for research involving human 

subjects required by the United States aepart•ent of health, 
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education anJ welfare tor projects supported by that agency. 

Section ~b. lbe following rules shall govern re~ident 

labor: 

(1) No resident shall be required to perform labor 

which involves the operation and maintenance of the facility 

or for which the facility is under contract with an outside 

organization. Privileges or release fro• the facility shall 

not be conditioned upon the perfor•ance of labor covered by 

this provision. Residents aay voluntarily engage in such 

labor if tbe labor is coapensated in accordance with the 

•iniaua wage lavs of the Fair Labor Standards Act, 29 U.s .c. 

sec. 206. as aaended. 

{2) lio resident shall be involwed in the care 

(feeding. clothing. bathing). training or supervision of 

other residents unless he: 

(a) has volunteered; 

(b) bas been specifically trained in tne necessary 

skills; 

(c) bas the huaane judgaent required 

activities; 

(d) is adequately supervised; and 

tor such 

(e) is reimbursed in accordance vith the ainimu~ wage 

laws of the Fair Labor standards Act. 29 o.s.c. sec. 206, as 

aaended. 

(3) Residents aay be required to perfora vocational 
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traininq tasks which do not involve the operation and 

aaintenance of the facility, subject to a presnaption that 

an assiqnaent of lonqer than three aonths to any task is not 

a training task, provided the specific task or any change in 

task assignaent is: 

(a) an integrated part of the resident's habilitation 

plan and approved as a habilitation activity by a 

professional person responsible for supervising the 

resident's habilitation: 

(b) supervised by a statf aeaber to oversee the 

habilitation aspects of the activity. 

(1.1) liesidents ~ay voluntarily engage in habilitative 

labor at non~roqram hours for which the facility would 

otherwise have to pay an eaployee, provided the specific 

labor or any change in labor is: 

(a) an integrated part o1 the resident's habilitation 

plan and approved as a habili tatiOD activity by a 

professional ~erson responsille for SUiJervisi.ng the 

resident's habilitation; 

(b) supervised by a ~:taff 11ember to oveisee the 

habilitation aqects oi the actinty; anu 

(c) compensated in accordanc~ witb the ainiaum wage 

laws of tbe Fair Labor Stanuards ~ct, 29 u.s.c. sec. ~06, as 

aaended. 

(5) lf any resident pertor•s nabil1tatih' ldbor wh1ch 
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involves the operation and aaintenance of a facility, but 

due to physical or aental disability is unable to perfora 

the labor as efficiently as a person not so physically or 

aentally disabled, then the patient aay be ca.pensated at a 

rate which bears the saae approxiaate relation to the 

statutory ainiaua vage as his ability to perfora that 

particular job bears to the ability of a person not so 

afflicted. 

(6) Residents aay be required to perfora tasks of a 

personal housekeeping nature such as the making of one•s ovn 

bed. 

(7) Residents shall be allowed to nse a reasonable 

aaonnt of the coapensation received pursuant to this section 

for personal and incidental purchases and expenses. 

(8) Staffing shall be sufficient so that the facility 

is not dependent upon the use of residents or volunteers for 

the care, aaintenanee or habilitation of other residents or 

for inco~e-producing services. The facility shall foraulate 

a written pol1cy to protect the resiaents froa exploitation 

when they are enyag~ in ~reductive work. 

section ~9. within one (1) year ot the effective date 

of this act, each resident governea tt toe provisions of 

this act shall Le evaluated as to his mPr..tal, ea.otional-, 

social, and phy.sica1 cou.ii tion. Sued evalua~ion or 

reevaluation sh·all be conducteu !Jy an interdisciplinary team 
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of professional persons who sha~1 use professionally 

recognized tests ana exaaination procedures. Each 

resident•s parents or guardian, next of kin or lega1 

representative or the res~onsible person appointed by the 

court shall be contacted and his readiness to aake 

provisions for the resident•s care in the coamunity shall be 

ascertained. Each resident shall be returned to his faaily, 

if adequately habilitated, or assigned to the least 

restrictive habilitation setting. Where necessary, the 

professional person in charge of the resident shall petition 

the court to appoint a responsible person. 

Section 30. Ko person shall be admitted to any 

publicly supported residential 

developaentally disabled persons 

institution "caring for 

unless such institution 

aeets the standards prescribed by this act. 

Section 31. (1) The governor shall appoint a mental 

disabilities board of visitors. 1he board shall consist of 

five {5) persons at least three (3) of whoa shall not be 

professional persons and at least one (1) of whoa shall be a 

representative of an organization concerned with the care 

and welfare of the developaentally disabled. No one aay be 

a aeaber of the board who is an agent or eaployee of" the 

departaent ot institutions or of any residential facility 

affected by this act. If a board of similar title and 

structure is created in any act concerning the treataent of 
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the aenta~ly ill, then one (1) board sha~l be created to 

perfor• the functions set out ~n both acts and the board so 

created shall include at least on~ (1) representative of an 

organization concerneJ vith the care and veltare of the 

•entally il~ and one representative of an organiz~tion 

concerned with the care and welfare of the •entally retarded 

or developaentally disabled. 

(2} rhe aental disabilities board ot visitors shall be 

an independent board of ingui~ and review to assure that 

the treataent of all persons adaitted to a residential 

facility is buaane and decent and aeets thE requirements set 

forth in this act. 

The board shall review all plans for experia~ntal 

research or hazardous treataent procedures involving persons 

adaitted to any residential facility to assure that the 

research project is huaane and not unduly hazardous and that 

it coaplies vitb the principles of the statement on the use 

of huaan subjects tor research of the Aaerican association 

on aental deficiency and vith the principles 

involving huaan subjects required by the 

departaent of health, e~ncation and 

for research 

United States 

welfare. lio 

experiaental research project involving persons admitted to 

any residential facility affected by this act shall be 

coaaenced unless it is approved by tne aental disabilities 

board of visitors. The board shall investigate all cases of 
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alleged aistreataent of a resident. 

(3) The board sha~l. at least annually, inspect every 

residentia~ facility which is providing a course of 

residential habilitation and treat•ent to any person 

pursuant to this act. 'l'he board sha~l inspect the physical 

p~ant. including residential. recreationa~. dining, and 

sanitary facilities. It shall visit all wards and treataent 

or habilitation areas. The board shall inquire concerning 

all habilitation prograas being iaple•ented by the 

institution. 

(4) The board shall inspect the file ox each person 

adaitted to a residential facility purs~ant to this act to 

insure that a habilitation plan exists and is being 

iaple•ented. The board sh~ll inquire concerning all use of 

restraints. isolation or other extraorJinary •easures. 

(5) The board aay assist any patient at a residential 

facility in resolving any grievance he •ay have concerning 

bis adaission or his course oi treat~ent and habilitation in 

tbe facility. 

(6) If toe board believes that any facility is failing 

to coaply with the provisions ot th1s act 10 regard to its 

physical facilities Gr its treatment of dDY resident, 1t 

shall report its findings at once to the parent5 or guardian 

of any patient involved, the next oi ~in, it kno~n, the 

responsible person appointed by the court for dDJ patient 
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inYolved. the professional person in charge of the £acility. 

the director of the depart•ent of institutions and the 

district court which has jurisdiction over the facility. 

(7) The aental disabilities board oi visitors shall 

report annually to the governor and shal1 report to eacb 

session of the ftontana legislature concerning the status of 

the residential facilities and habilitation prograas which 

it bas inspected. 

(8) The aental disabilities board of visitors shall be 

attached to the governor tor adainistrative purposes. It 

aay eaploy staff for the purpose of carrying out its duties 

as set out in this act. 

Section 32. If any person is a patient in a aental 

health facility and the professional person in charge of the 

patient deteraines that the patient is suffering fro• a 

developaental disability rather than aental illness and 

should aore properly be adaitted to a residential facility, 

then the professional person shall coaaence proceedinqs 

consistent with the procedures set forth in this act for 

adaissions generally to effect such adaissiou. 

Section 33. If any provision of this act 01: the 

application thereof to any person or circuastances is h~ld 

invalid, such invalidity shall not affect otbeJ: provisions 

or applications of the act which can be given effect without 

the invalid Frovision or application, and to this end the 
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1 provisions ot this act are declared to be severable. 

2 Section 34. Section 80-2312, R.C.!!. 19q7, is a•ended 

4 to read as follows: 

~ •tt0-231:<. supervision of Glendive center-tran,;fers to 

S Boulder river school and hospital. The departaent shall 

b establish and direct the services to be provided at the 

7 center. The departaent shall provide for te•porary transfers 

b fro• the Eastaont training center to the Boulder river 

9 school and hospital for special •edical, psychological, 

10 surgical, and other services £Onsistent with the statutory 

11 ;eguireaents for transfe+ of a resident to a diffe+ent 

12 residential facilitr." 

13 Section 35. Sections &0-2303 through B0-2309, and 

14 38-301 through 38-303, H.C.ft. 1947, are repealed. 

-End-
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:,hliA'lE l.iLL !fv. ioli 

l~'l:nO!JULt.u bY 1'0111!: 

A BILL i'Oh A1< al:l l:.N'fllLED: •AN ACT '1'0 fliOYJ.I.)}; FOR TiiE 

l!J<.IITH lC!llO!o, liAblLIT!1lOM AKU ~U~A~ BIGHTS OF THE 

!JEYELOfBllH'fALLI D~~AbLJ:.D; A~Bt~l~b &~bWlQ. k~ ~61~, RaGaAa 

~ AND h]:.iEALlliG SECllO!iS 3B-3u1 TnhuUGH 38~03, AHD 

&u-~i03 THhUUbli B0-230Y, Ah!J 80 ~31~, h.C.~. 1947.• 

B:t. IT UACTEll i>l i'HE LEGlSLA'l'UnE OF 'l!IE S'I'UE 01' I!Oii'l'AiiA: 

Sec~~on 1. 'l'he l'urpose at this <>ct. J.~: 

(ll to secure tor each person who aay be 

aevelop•entallt disabied such tx:eataent and habilitation as 

will be !>Uite<~ to the neeti:s ot tbe person, and to assure 

tha~ such tLeataent and hatilitat~on are skillfully and 

nu~d&ely adainistereo with tull ~es~ect for the person's 

d~gnity a~d r~rsonal J.ntegrity; 

(~) to accomplish this goal whenever possible in a 

co••unity-ba~ed sett~ng; 

(3) to accomplish this gual in an institutionalized 

setting ani}' wnen less x:e~trictive alternatives are 

unavailable or inadeguate ana only when a person is so 

sever~l} disablea as to re~uire inst~tntiuualized care; and 

(4) to assure that dae prooess of law is accorded any 

persor. co111in~ u11der tl.t provisions ol. tbi:s act. 

SECOND R E A D I N G 

.Sb G388/U:t. 

$ection L. Uetinitions. As used ~n this act: 

(1) •boGru" aeans the aental disah~lities board of 

3 visito.z:s created by this act. 

4 (2) •Loaaunit1-based tacilities• or •coaaunitJ-based 

:> services" include those services and facilities which are 

b avaJ.lable tor the evaluation, treataent and habilitation of 

7 the developaentally disabled in a coaaunity setting, 

ll including but not liaited to, onttatient facilities, special 

9 education services, group hoaes, foster hoaes, aay care 

u, facilities, sheltered workshops, and other coaaunity-based 

11 serv~ces and facilities. 

12 (3) •court" aeans the district court oi the state of 

13 !'lantana. 

11> (4) "Developmentally disabled• aeans sutfering tx:o~ 

15 disabilities attributable to aental ~eta£dation, cerebral 

1b palsy, et:ile!'SY, autisa. or any otber neurologically 

17 handicafping eefta£~i9Rb COHVIT101i closely related to aental 

lb retardatio~ and requiring t~eataent siailar to that requi£ed 

1~ by mentally retarue« individuals; which condition bas 

LU continued or can be e~pected to continue indefinitely and 

<.1 constitutes a substantial handicap of such individuals. 

n (5) "Habilitation• Beans the process bj which a pe.z:son 

~3 who is developmentally disabled is ass~sled to acquire and 

~4 maintain those life skills which enabie h~~ to cope more 

:.5 e:ttectively with tbe de•anas of nis own person and 
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environaent and to raise the level of ais phJSical. aental 

and social efficienc7. Babilitation includes but is not 

liaited to toraal. structured e4acation and treataent. 

(6) •Next of kin• includes but need not be liaited to 

the spouse. parents. adult children, and adult brothers and 

sisters of a person. 

(7) •PcofelisiODal person• aeans: 

(a) a aedical. doctor, or 

(b) a person trained in tbe field of developaental 

disabilities and certified by the ~e~ieaa~ aeat.l hea~•h 

diEe&~&Ew it •ae dieeeta~ is a ~eea&ei pays•aiaa1 •t a 

a~ ay tee &Bfe~ift\eaieat ei \ae Bealiee Bi•ee &ehaal aai 

Hes~i .. l a~ ei \he Bas\a&e\ We~aiat Gea\ee, ii _.e 

S&feeia\eaiea\ is a lieaasei fA!&iaiaa DEP lli.TIIEIT OF 

iiSILTU~IO~S OR ~BE PJPlkiftllt OF SOCIAL AID BEUA!JL11lTlOJ 

SEB¥lCES lfi ACCOkD&ICE ilTH STAJPllDS OP PiOPISSlOJlL 

LlCUSliiG .EIOUDS, fl!DEBAL Rf,GDLUlOIIIS, Alii! tU .J01U 

COftftlSSIOJS OM ACCRERITlTIOR OP HOSPITALS. 

(8) •&.esident.• aeans a person adaitted to a 

residential faci~ity tor a course o! evaluation. treataent 

or habilitation. 

(~) "liesider.tial fa.cl.lJ..ty" 01: "facility• ae..ns <tny 

resiuentia~ bosyital or uos~ital and scnool vbich e~ists for 
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the purpose o£ evaluatinq. treating and habi~itating the 

developaentally disabled on an inpatient ba.sis, including 

the Boulder iiver school and Bospital ana the Eastaont 

Training Center. The t~r• does not include a group hoae or 

foster hoae or a halfway house. A correctional facility or 

a facility tor the treataent of the aentall7 ill shall not 

be a •residential iacility" within the aeaning of this act.. 

(10) "Respondent• aeans a person alleged in a petition 

filed pursuant to this act to be develop.antally disabled 

and in need of developaental disabilities services. 

C11) •Bespousible person• aaans an7 person villing and 

able to assa•e responsibility tor a person vho is 

developaentally disabled or a~eged t.o be developaeota~y 

disabled. Whenever. in any proceedins under this act, the 

court believe~ that a conflict ot interest aaJ e~ist hetveen 

a person vbo is developaentallJ disabled or alleged to be 

developaentally disabled and his p41:ents or guardian, or 

that the parents or guardian are unable to protect the 

interests oz such person, or whenever tbere is no parent or 

guardian, the court shall appoint a responsibl~ person to . 
protect the interests of th~ person •ao is dev~lopaenta~y 

disablea or alleged to be developaentally disabled. Only 

one person shall at any one tiae be t.be respansib~e person 

llitb.in t.he aeaning oz this act. ln appointing a res}'Onsible 

person, the court shall consider lne preference oi the 
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res_£.onaent or patient.. H•e court aay at any tiae, for good 

cause shown, chan9e it~ designation of vbo is the 

responsib1e ~exson. 

(1£) •seriously devel.opmenta11y disabled• aeans 

aevelop•ental1y disabled aaa taaet~8a~a~ a~ B8£e ~kaa ~£88 

s£aaaa£s sevia*i8as ~e~ev £&e aeaa 8& a s£aaaa£&iaea 

ia\e~li~~aee £ee£ sae& as \ae S£aafe£4 Siae£ Seale aai ea a 

• .,_asa£e at as Bl' toiv" ~e!lavie£ sash as £he Aae£ieaa 

lsses~a•i8& ea Mea£al ~etieieasy A~a~£i¥e Be&avie£ &sale 1 e£ 

heeaase at see" e8a8iaa\iea at devele~•eatoal aftd ~hysieal 

sisahili\yo DUE ~0 uEYELOP!E~tAL OR ~HYSICAL DISABILITY OR A 

COI!EHIA1luh OF HO~Hi HEI!D!!Illlib A PERSOII unable to f~tnction in 

a co••unity-based setting. 

Section J. (1• Any yerson subject to eaerqency 

adaittance to a tesidential tacility, to exa•ination or 

eva1uation b} a pxofebsional. person, or to any hearing held 

pursuant to this act shall have all the riqhts accorded to a 

person subject to involuntary co .. itsent proceed~ngs onder 

the laws ot this state rel.ating to involuntar}' coaaitaent o:t 

the seriously •en~ally ill.. 

(i) ln addition, the parents or yuardian ot any person 

alleged to be deve1opaentallj disabled a~d in need o:t 

deYelopmental disabilities services have the right: 

{a) to Le [Jresen t at any hearings held pursuant to 

this act; 
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(b) to be represented by counsel in auy hearing; 

(c) to offer evidence and cross-exaaine witnesses in 

any hearing; and 

(d) to have ~he respondent be exaained by a 

pro:tessional. person of their choice when such professional 

person is reasonablj available. unless the person so chosen 

is objected to by the respondent or by a responsible person 

appointed by the court. 

(3) A person aay waive nis procedural riqbts provided 

that the waiver is knowingly and intentionally aade. The 

riqht to counsel. in a bearing held pursuant to section 6 aay 

not be waived. The right to habilitation provided for in 

this act aay not be waived. 

(4) ln the case ot a person who bas been adaitted to a 

residential facility tor up to thirty (30) days of 

evaluation and treataent. or who. pursuant to the 

recoaaendation of a professional person, aay be adaitted to 

a residential. :tacility for an extended course of 

habilitation, a waiver ot rights can be knovinqly and 

intentionally aade only with the concurrence of the person•s 

counsel, it an}'. his parents or guardiall, and the 

responsible person appointed by t.ne court, if any. 

(5) In the case of a ainor, the waiver o~ rights can 

be knowingly and intentionally aade: 

(a) when the ainor is under the age ot twelve (12). by 
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the parents of tbe ainor ilTB TBJ CONCOBRENCE Ol iDE 

BjSfO!SlBLE PRRSO-. If All; 

(b) when the ainor is over the age ot twelve (12). by 

tbe ainor and his parents; 

(c) when the aiDer is over the age of twelve (12) and 

the ainor and his parents do not agree. the ainor can aake 

an effective waiver of his rights only vitb the advice of 

counsel. 

lf the court believes that there aay be a ooDflict. ot 

interest between a ainor and his parents or guardian. the 

court aay appoint a responsible person or guardian ad litea 

t:or the ainor. 

Section 4. (1) The parents or guardian of any person 

alleged to be developaentally disabled or the person hiaself 

aay at any tiae request t~e a&Sistance OT a professional 

person in oeteraining whether tbe person is developaeatally 

disabled. the e%teot ot such disability. and the aost 

appropriate course of treataent. habilitation and education 

tor the person alieyed to be developaentally disabled. 

(:<) whenever the parents or goardian of a person 

alleged to be developaentally disabled or the person hiaselt 

request a course ot evaluation and treataent, they shall 

ascertain, vith the proiessional person vho undertakes the 

case, the least restrictive means of evaluating and treating 

the person alleged to be developaentally disabled. 
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Evaluation and treataent in a residential fac~ity shall 

take place only upon certification by the profess~onal 

person in charge of the case that adequate coaaunit}-based 

facilities are not available BElSOIAMLY !EAR THE fklCE OP 

BESLQEICE Of THE PEBSO! ALLEGED TO BE pEYgLOPAENiAbLJ 

DlSABLEp. Besidential evaluation and treat~ent shall not be 

tor acre than thirty (30) da)s without. subseyuent. 

proceedings before the court. 

Section 5. (1) Any ~erson who believes that there is 

a person vbo is aevelopaentallj disabled and in need ot 

developaental disability servioes aay re~ort the situation 

to a professional person. If the professional person 

believes troa the facts gi•en to hia that. the person aay be 

developaentally disabled and in need of developaental 

disability services. he shall contact the parent£ or 

guardian of the person alleged to be developaentally 

disabled or the person hiaself. It any ot the persons so 

contacted refuse to cooperate with the professional person 

and if the professional person believes tra. all the 

circuastances of the case that the person aay be 

developaentally aisabled ana in neea ut developa£ntal 

disabilities services he shall resnest the count) attorney 

to tile a petition alleging that there is a person in the 

county who is developaentally disabled and in need ot 

developaental disabilities services. 
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{2) 'l:ne petition shal.l. contain t be na11e and address 

ot: 

(a) the professional. person and any oth.,r person 

reqgestinq the p.,tition, and their interest in the case; 

{b) the naae and address of the respondent; 

(c) the naae and address ot the parents or guardian of 

the respondent, and ot any other person bel.ieved to be 

legally responsible tor the care, support and aaintenance of 

the respondent; 

(d) the naae ano address of the respondent's next of 

kin, to the extent known; 

(e) the naae and address ot any person whoa the connty 

attorne) believes aight be vil.lin9 and able to be appointed 

responsibl.e person; ana 

(t) a stateaent ot the rights of the respondent and 

his parents or guardian vb1ch shall be in conspicuous pr1nt 

and identiliea by a su1table neading. 

(3) Opon present<ltion to the court by the county 

attorney, the court sbal.L iaaediate1y consider the petition 

with or vitnout a hearing to deteraine if there is probable 

cause to believe that the respondent is developaentally 

disabled and in need ot evaluation and treataent. If the 

court tinds no sucn probable cause it shall disaiss the 

petition. 

it shall. 

If the court finds that probabl.e cause does exist 

airect a professional person to exaaine the 
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respondent and to aake an in~u1ry concerning the 

circuastances of the case. Such exa&ination shall. not 

exceed tour (4) houLs in length. If 1-robable cause is tonnd 

the court &ay ap~oint a responsible person other than the 

respondent•s parents or guardian to protect the interests of 

the respondent. ~he responsible person sha11 be notified as 

soon as possible that a petition has been 1i1ed. Jotice of 

the petition and the finding ot probabl.e cause sha11. be 

•ailed or delivered to the respondent and to all other 

persons naaed in the petition and to any person vho would 

have been na•ed in the petition bad his naae, address, and 

relationship to the respondent been known at the ti•e. 

(4) vben the professional person first contacts the 

respondent, before he begins any exa•ination, he shall give 

the respondent a copy of the petition and explain to the 

respondent the nature of the proceeding and his rights as 

set forth in the petition. If the respondent is incapab1e 

of understanding the explanation and proceeding. the 

professional person shall give the petition and •ake the 

explanation to the parents or guardian ot the respondent. 

Before aaking any inquiry of the parents or 9uardian ot the 

respondent. the professional person shall give tha. a copy 

of the petition. explain the nature of the proceeding and 

their rights as set forth in the petition. 

Section b. (1~ If the 1-rotessional person, based on 
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ais ezaainatioa and inqu~ry deteraiaes that tile respondent 

~s not deve~opaenta~y disab~ed or is not in need of 

deYel.opaenta~ disability services. be shall report this 

find~nq in writin~ to the court and the petition shall. be 

disaissed. ll the professional. person concludes that the 

respondent is developaenta~y disabled and in need of 

deYel.opaental disab~lity services. be shall report this 

conclusion to the cotr.rt in nitiDCJ together witll his 

recoaaendations for ewal.uation 

shall include au ezplanation of 

and treataent. Yhe report 

the basis on which the 

professional person has reached his concl.nsioo and shall 

include a description of any tests or eYaluation deYices be 

bas eaployed. ~ the professioaal person•s recoaaeadation 

is for farther eYalc•tion aDd tre-ataent, notice of this 

recoaaendatioa sha~ be sent to the respoadent, his pazents 

or guardian, the ne1t of kia, the respoasible person 

appointed by the court, if any, any attorney represeDtiDg 

the respondent or llis pareats or guardian. If no 

respou;ihl.e person has yet b-11 appointed, the court JtaY 

appoint one at this tiae. 

{.0:} If the respondent, his parents or 

responsible person, if any, or counsel 

guardian, the 

tor any party 

requests a hearing ou the x~coam~naat.ion, the court shall 

set. a tiae afld f'lace tor bearin':l• ~be bearifl9 shall be 

beLore the court ~~thout a jury. 

-11-
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(3) Prior to any hearing held 

section, the court shall appoint counsel 

5.8 0368/02 

pursuant to this 

to represent the 

respondent, i.t the respondent bas not ret.c.ined independent 

counsel. ~be parents or guardian snall be inforaed of their 

right to counsel. and it they are indigent the court shall, 

on their request, appoint conasel for thea. In no case 

shall. the saae attorney represent the respondent ana his 

parents or qoariian.. 

(4) lf the bearinq is waiwed or it the coort tinds, 

after hearing~ that the respondent is deYelopaentally 

disabled and in aeed of turtaer eYal.uation and treataent, 

the court shall. order that the respondent undergo such 

e.al;;a.tioo aad treataeot. BYaluation. aad treataent o~ered 

pursuant to this subsection sb&ll be for no aore tbaa tbirty 

(30) days. It shall. tai.e pl.ace in the least restrictiYe 

enYironaent in •hicll the necessary eYaluatioa and treataent. 

can be accoaplisbed. l:Yal.uatioll alld. treataent ill a 

residential facility shall be o~ered only if the necessary 

eYaluation alld treataent cannot be accoaplisbed through the 

use of ca.auaity-based facilities. 

Section 7. (1) If as a result ot the eYal.uation and 

t.reat.aent ordered by the court., the professional person in 

charge of the case recoaaends a course of habilitation and 

treataent at the coaaunit.y leYel aaking use of coaa~nit.y and 
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regional based services for the developaentally disabled, he 

sha11 report his recoaaendation in writiny to the court. 

The recoaaendation shall be accoapanied by a vritten report 

indicatiny the factual basis tor tbe recoaaendation and 

describiny any tests or evaluation devices wb~ch the 

protessionaL person nas employed in evaluating the 

respondent. If this course of treataent and habilitation is 

agreed to by the parents. guardian, person evaluated, 

respansible person, if any, and counsel tor the person 

evaluated, ii any, then this coaaunity-based course of 

treataent shall b~ coaaenced as soon as practicable. and the 

petition shall be disaissea. 

(2} If any of the parties listed in the preceeding 

paragraph obJect to the coaannity-based course of treataent. 

they aay r~quest the court to conduct a hearing on the 

matter. If a responsible person has not yet been appointed, 

the court aa1 a~point a responsible person prior to the 

hearing. Motice of the tiae, date and place of the hearing 

shail be mailed or dP~ivered to all of the parties listed in 

the preceediny paragLaph, and to the attorney for the 

parents or guardian, iX any. The hearing sha~~ be held 

before the court without a JDrY• ~be rules of civil 

procedure snail apply • 11 the court finus that the 

respondent is aevelopaentally disabled and in need of 

coaaunity-baseo uevelopaental disabilities services, it 
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shall order that the respondent undertake a coa•unity-based 

course of treataent and habi~itation. 

Section 8. (1) If as a result of the evaluation and 

treataent either agreed to by the parents, guardian, or the 

person biaselt pursuant to section 4 or ordered hy the 

court. the professional person in charge of the case 

concludes that the person evaluated 

developaentally disabled and recoaaends that 

is seriously 

treataent and 

habilitatio& be had in a residential facility on an extended 

basis, the professional person shall file his written 

reooa•endation and report vith the court and request that 

the court order the adaission. The report shall include the 

factual basis tor the recoaaendation, and shall describe any 

tests or evaluation devices which have been eaployed in 

evaluating the patient. If no responsib~e person has yet 

been appointed, the court aay appoint one at this tiae. If 

there is no parent or guardian the court shall appoint a 

responsible person. At the request of the respondent, his 

parents or guardian or the responsible person, the court 

shall appoint counsel for the respondent. If the parents or 

guardian are indigent and if they request it. the court 

shall appoint counsel tor the parents or guardian. Hotice 

of the recoAaendation shall be aailed or del~vered to the 

respondent, nis parents or guardian, the responsib~e person, 

next of kin, if knovn. and tbe attorney for the respondent, 
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ii any, and tor tbe parents or gQADdian, if any. 

(2) The respondent, his pas:ents or gllardiaD, the 

resvonsible ~erson, or the attorney tor any party aay 

request that a hearing be haiL on the recoaaendation. I:f a 

hearing is requested, the court shal.l aril or deliwer notice 

ot the date, tiae ana place of the hearing to each of the 

parties listed at the beginning of" this subsection. The 

bearing shall be to the court without jury. The rales of 

ciwil procedure shall apply. 

C3) n the court till.ds that: the respoDdeDt is 

that awailable serioasly dewelopa~ntally disabl.ed and 

coaaunity-based serwioes are DOt adequate, it shall order 

the respondent adaitted to a residential facility tor an 

extended <:c'Jrse of treat.ent ane llabil.itation. · u: the coDrt 

tinds that t.he respondeat is dewelopaeatally disabl.ed, IUI.d 

in aeed of de'lelop~~e~~tal disabilities ..er'lices bat tbat 

a'lailable co .. nnity-based services are adeq.aate, it shall 

order tRe respondent to uadertake a coaauaity-based course 

of treataent and habilitation. It the court tinds t~t the 

respondent. is not de'lelopaental.l.y di&Obled or is not ill need 

oi dewelopaen~al disabi1ity services. it shal.l disaiss tbe 

re<;~uest. 

(1.1) lt nune ot the parties DOtiiit-d oi tbe 

recoaaendat~ou reguest a hearing • the 

order authoriziD<;o the p«I:son to 
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residential iacil.it} for an e¥tendec1 perioo ot t.reauent •na 

habilitation, <>I: the coui:t. aay initiate its own iaquiq· as 

to whether tae order sboula be grant~. ~he court. aay 

refuse to AUthorize adaissiou ot a person t.c a residential. 

facility for an extende4 period of treat.ant and 

habili~ation if such adaission is not in the Lest. iDterests 

of the person. 

(5) If any person ~s adaitted to a residential 

facil.ity !or an extended course at habi1itation •itaont a 

hearing, and if subsequent: to such adaission ORe of the 

parties vho coul.d have requested .o aearing l.tl<lrns t.ll.s. t c1.n 

alternative course of treataent is a•ailable which is acre 

suitabl.e t:o the needs of tile resident. tile !'arty a.ar rtqa..st 

t.he protessioaal persoa in charge of the resiaent to re~e 

the resideat. to the al.teraati'l'e, it it. ~s a coaawlit.y-based 

alternative, or transier the resident t.o the alternative. it 

it is a residential al.teruative. Any such transfer or 

release shall coaply with the requireaeuts oi section ~- 11 

the professional person in charge of ~be resideut re1uses to 

authorize the release or transfer. then tne party •ay 

petition the court tor a hear1Dq to deteraine vnetber th~ 

present residential alternative shoula bt continuea. i'be 

hearing shal~ coa~l} v~t1 the procedurts stt forth in 

subsection ~ ot this section. 

Section 9. 11) Bo person 

-11>-
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residential facility for lonq~r than tnirty (30) days ezce~t 

on approYdl ot the court. Whene~ex a person is adaitted to 

a residential facility for longer than thi~ty (30) days. the 

court •ay appoint a person other than the parents or 

quardian to dCt as responsible person tor the reside~!. It 

there is no parent or guardian. the conrt shall appoint a 

responsible person. 

~21 Tne court order approwing the adaission shall 

specity the max.iaua period of tiae for which the person is 

adaitted to tne residential facility. In no case shall this 

aaziaua period exceed one year. 

{3) lt at any tiae uuring tne period tor vhich a 

person is adait.ted to a residential facility for an extended 

period of habilitation and treataent, the professional 

person in charge ot the resident decides that there exist 

sufficient comaunity-based alternatives to prowide adequate 

treataent and habilitation for the resident. or that it is 

in the best interests of the resident that he be transferred 

to another residential facility, tnen he aay release the 

resident to such coaaunity-based alternatiwe or transfer the 

resident to the otber residential facility uo less than 

fifteen (15) days after sending notice of the proposed 

release or transfer to the resident, his parents or 

guardian, the attorney vho aost recently represented the 

resident, i1 any, the responsible person appointed by the 
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court, i1 any, and the court which ordered the adaissiou. 

If any of the parties so notified objects to the release or 

transfer. they aay petition the court ~or a hearing to 

deteraine vaether the release or transfer should be allowed. 

~he hearing sha11 coaply vith the procedures set forth in 

section 8. The court aay on its ovn initiative inquire 

concerning the propriety o~ the release or transfer. 

llothing in this subsection shall prewent the transfer of a 

resident. to a hospital or other aedical tacili'i:y tor 

necessary aedical treataent, or eaergency transfer ot a 

resident to a aenta1 health facility, provided such 

eaerqency transfer coaplies vith the statutory reqnire.ents 

for eaergency detention of the aentally ill. Within 

twenty-four 

psychiatric 

(24) hours of an eaergency aedica1 or 

transter, notice shall be given to the parents 

or guardian of the resident, the responsible person 

appointed by the court, if any. and the court. 

(4) If the pro~essional person in charge of the 

resident deteraines that the adaission to the residential 

facility should continue beyond the period specified in the 

court order, be shall, at least fifteen (15) days before the 

end of the pe~iod set out in the court order, send written 

notice of his recoaaendation and request for renewal. of the 

order to the court which issued the order, the resident, his 

pareats or guardian, the next of kin, i£ known, the attorney 
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vbo aost recently represented the resident, i~ any, and the 

responsible penoo appointed by the court, if any. 'l'he 

reooaaendation and request shall be accompanied by a written 

report which shall describe the habilitation plan vhicb has 

been undertaken for the resident &nd the future habilitation 

plan which is anticipated by the professional person. 

(5t l.t any person so notified requests a hearing • the 

court shall ~et a tine and place for the hearing and shall 

aail or deli•~r notice to all of the persons inforaed of the 

recoaaendation. The hearing shall be conducted in the 

aanner set oot in section b. lf the court finds that the 

residential adaission is still justified, it aay order 

continuation of tile adaission to that residential facility 

or transfer of the resident to a uifferent residential 

facility. 11 the conrt finds that the resj_deat is still in 

need of deYelopaental disabilities serYices bat does not 

require residential treataent, it shall order an dppropriate 

course of coaannitJ-based habilitation, or, it all parties 

are willing for the resident to participate in a 

coaaunity-based prograa of habilitation, it shall disaiss 

the pe~it~on. I± the need tor developaental disabilities 

services no lon9er exists, the court shall disaiss the 

petition. The court shall not order continuation ot 

c.daissiou to a. re&idenU.al facility vl:lich does not haYe an 

individualized habilitation plan for tn~ resideut. In its 
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ord~r. the conrt. shall aake findings ot fact on wbico its 

order is based. Tbe court aay on its own initiative inquire 

concerniDq the suitability ot continuing an adaission to a 

residential facility. 

Section 10. Hearings held pursuant to ~b~s dCl shall 

be held in ~be district court for the district vhere the 

respondent resides. Except that at the re9ues~ ot any 

party, or the professional person vao •ust be ~resent at the 

hearing, a h~aring may be held in the oistrict court ic.r the 

district where the respondent is under9o~ng evaludt~oo, 

treataent or habilitation in a residential facility, or ~s 

undergoing 

habilitation. 

act shall be 

resides. 

coaannity-based eYalDdtion, treataent or 

The cost of any heariny hela p~rsuant to this 

born by the county vbere the re~~ondeot 

Section 11. Any order issued by a court after a 

bearing held pursuant to any proYision ot th~s act adJ be 

appealed to tae Montana sopreae court in the sa~e aanner as 

for ciYil appeals generally. 

Section 12. Whenever evaluation by a pro1essional 

person is ordered by d court pursuant to any provision of 

this act, the person being evalnateu, his parents or 

guardia.n sha~l have il. reasouable cnoict of a protessiona~ 

person qua~i:tie<i to l'ertor11 such service. 

Section 13. ln any hearing held ~ursuil.ut to 

-:<u-
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vbicb involves consideration of tbe recoaaendation and 

report at a ~rofessioual person, the professional person vho 

made the reco~aendation and report shall be present at the 

bearing and subject to cross-e~aaination. 

Section 14. In any hearing held pursuant to this act 

the court aay request the county veltare department to 

prepare a social sumaary of the respondent tor use by the 

court. 

section 15. No Ferson who has reached the age of 

aajority shall be coapelled against nis vill to undertake a 

course oi treat~eat and babilitatLon solely because he is 

developmentally d~sabled, but only if such disability causes 

bia to be unable to protect his life and health. 

Section lb. Lhe Farents, guardian, the person hiaself, 

or a protessional person may adait a person believed to be 

develup~entally disabled to a residential facility on an 

eaergency basis vhe& necessary to protect the person froa 

dec.th or serious bodily hara. However, it requested by the 

parents, guardian or the yerson adaitted on an eaergency 

basis, a petition as set out in section 5 shall be tiled on 

the next juuicial day by the county attorney oi the county 

where the yerson resides. 11 a petition is tiled, the 

professional ~erson assigned by the court to conduct the 

exa•inatLO& and inquiry shall report back to the court on 

the next Judicial day following the filing of the petition. 

-21- SB 3BB 

1 

~ 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

~0 

~1 

~2 

23 

24 

~s 

once a petition is 

residential facility 

SH 0388/02 

filed, continued de~ention in the 

shall be allowed only on order ot the 

court when necessary to protect the respondent troa death or 

serious bodily harm. In no case shall an eaergency 

adaission to a residential facility continue t·or longer than 

thirty (30) days without subsequent proceedings before the 

court. 

Section 17. (1) Onless specifically stated in an 

order by the court, a person adaitted to a residential 

facility for an extended course of habilitation shall not 

forfeit any legal right or suffer any legal disability by 

reason of the provisions ot this act e~cept insofar as it 

aay be necessary to detain the person for habilitation, 

evaluation or care. 

(2) ~henever any person is adaitted to a residential 

facility tor a period of aore tban thirty (30~ days, for an 

e~tended course of habilitation, the court ordering the 

adaission aay aake an order stating specifically any legal 

rights which are denied the respondent and any legal 

disabilities which are iaposed on him. As part of its 

order, the court aay appoint a person to act as conservator 

of the respondent•s property. Any conservatorship created 

pursuant to this section shall terainate u~on the conclusion 

of the admission if not sooner terainated by the court. A 

conservatorship or guardianship extending beyona the perioa 

-:t-2- SB 3Bb 
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of tb~ adaissioo •ay not be created e&cept according to the 

procedures set forth onder !ontana lav for the appointaent 

of oooserYators and guardians generally. 

(3) Any person vho has been adaitted to a residential 

facility pursuant to this act shall be autoaatically 

restored upok the teraination ot the adaission to all of his 

civil and legal rights which aay have been lost vheo he vas 

adaitted. This subsection shall not affect, however, any 

guardianship or conservatorship created independently of the 

adaission proceedings, according to the provisioas of 

!ontana lav relating to the appointaent ot conserYators and 

guardians generally. Any person vho leaves a residential 

facility following a period of evaluation and habilitation 

shall be given a written stata.ent setting forth the 

substance of this subsection. 

(4) Any person adaitted to a residential facility 

prior to the effective date ot this act shall enJoy all the 

rights and privileqes ot a person adaitted after the 

effective date ox this act. 

Section 16. 11) It a person is adaitted to a 

residential iacility under the provisions of this act and is 

eligible tor hos~ital care, treat•ent or habLlitation by an 

agency ot t~e United States, and i~ a certificat~ ot 

not~tication fro• such agencx sho~iny that facilities are 

available and that the person is eligible tor care or 
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court aay ordez;- the 

of the agency tor 

of any hospit~ or 

residential facility operated by the agency and in which the 

person is adaitted shaLl, with respect to tne person, be 

vested with the saae powers as the superintendent ot the 

Boulder River school and hosp~tal with respect to detention, 

custody, transfer and release of the person. Jurisdiction 

shall be retained in the appropriate courts ot this state to 

inquire into the aental condition ot fersons so adaitted, 

and to deter•ine the necessity t·or continuance ot their 

adaission. 

(2) consistent with other provisions of this act, a 

person ad'aitted to a residential facility under this act :tor 

a period aore taan thirty (30) days aay be coaaitted by the 

court to the c:u.stody ot friends or ne1t of kiD xesiding 

outside the st4te or transferred to a residential facility 

located outside the state, it the out-of-state facility 

agrees to recei~e the person, proYideu, 4ovever that no such 

coamitaent or transfer shall be ±or a lonqer period o± tiae 

than is peraitted within the state. 1t the person is 

indigent, the expense ot su~~ortiug hia in an out-of-state 

facility and the e1pens~ of transportation sna~l L~ horne by 

the state of !ontana. 

(3) The transfer ot persons adaitted to ~ resid~ntidl 
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tac~~ty under tne provisions of tb~b act out ot aontana or 

under tbe laws or another jurisdiction into ftontana shaLl be 

governed by tbe ~rovisions ot the interstate coapact on 

11ental. health. 

Section 19. No person adaitted to or in a residential 

facility shall be fingerprinted unless required by other 

provisions ot law. 

Section :.o. ( 1) A person adait.tao to a residential 

i:acility lildJ be photographed upon adaission tor 

identiticc~ion and the auainistrative purposes of tbe 

facility. Such photographs shall be confidential and shall 

not be releasea by the facility except pursuant to court 

o~:der. 

(2) !iO other non•edical Oli Ill 0111-lilblL~TlTI VB 

photo9raphs shall be taken or used without consent of the 

resident's parents or guardian or tne responsible person 

appointed by the court. 

Section 21. Persons admitted to a residential facility 

for a period of habilitation shall enjoy the following 

rights: 

(1) liesidents s.nall bave a right to dignity, privacy 

and buaane CQ.re. 

(~) hesiuents shall be entitlea to send ana receive 

sealed aail. Moreover, ~t shall be the duty of the facility 

to foster tne· exercise ot tbis right by furnishing tbe 
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necessary aaterials anu assistance. 

(3) Residents shall have tbe saae rightb dUd access to 

private telephone ca.aunication as patients ~t any public 

hospital, except to the extent that a protessiona1 person 

responsible for foraulation ot a particular resident's 

habilitation plan writes an order iaposing special 

restrictions and explains the reasons for any such 

restrictions. The written order aust be renewed 

se•i•••-lly llOJTBU if an~ restrictions a.re to be 

continued. Residents shall have an unrestricted rigbt to 

visitation, except to the extent that a professional person 

responsible for foraulation of a particular resident's 

habi~itation plan writes an order iaposing SI-ecial. 

restrictions and explains the reasons for any such 

restrict ions. The written order aust be renelled 

seaiaaaaally IIOJT!iLY it any restrictions dre to be 

continued. 

(4) kesidents sball have a right to receiv~ suitable 

educational services regardless or chronologica~ age, degree 

of retardation or aocoapanying disabilities or handicaps. 

(5) Each resident shall have an adequate allowance of 

neat, clean, suitably titting and seasona.ble clothing. 

Except vben a particular kind of clothing _ is required 

becanse of a particular condition, residents shall have the 

opportunity to sel~ct fro• various types of neat, clean, and 
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seasonab~e clothin9. such clothing shall be considered the 

resident 1 s throughout his stay in the institution. Clothing 

both in aaount and type shall aake it possible for residents 

to go out of doors in incleaent weather, to go for trips or 

visits a~propriately dressed. and to aake a noraal 

appearance in tbe coaaunity. The facility shall aake 

provision for the ade~nate and regular laundering of the 

residents• clothing. 

(6t Bacb resident shall have the right to keep and use 

his own personal possessions ezcept insofar as such clothes 

or personal possessions aay be deterained to be dangerous. 

either to hiaself or to others. by a professional person. 

(7) A resident has a right to a huaane physical 

environaent 11ithin the resid~ntial faci~tie5. These 

facilities snull be designed to aake a positive contribution 

to the efficient attainaent of the habilitation goals of the 

resident. To accoaplish this puxpose~ 

(a) ~egalar housekeeping and aaintenance procedures 

which will ensure that the facility is aaLntained in a sate. 

clean and attractiYe condition shall be Developed and 

iapleaent.ea. 

fb) Pursuant to an established r~utine aaint.enance and 

repair prograa, tbe fhysicai ~lant. &hall be kept LD a 

continnoDs state of qoo<i repair and Of·eration so as to 

ensure the health, coaiurt, &atety and we~l-being of the 
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residents and so as not to iapede ~n any aanner tbe 

habilitation prograas of tbe residents. 

(c) The physical facilities anst aeet all tire and 

safety sta-ndards established by the state and locality. In 

addition. the facility shall aeet snch provisions ot the 

life safety code of the national fir~ protection dSsociation 

as are applicable to it. 

(dt There aust be special faci1ities for nonaabulatory 

residents to assure their satety ana coafort, including 

special fittings on toilets a»d wht~chairs. Appropriate 

pr~vision shall be aade to perait nonaabulatory residents to 

coaaunicate their needs to stait. 

(8) Besidents shal1 have a right to receiYe proapt dUd 

adequate aedical treat~ent for any physica~ ailaents and tor 

the prevention of any illnass or disability~ sucn aedical 

treataent shall aeet standaxds of aedical Fractioe in the 

coaaunity. 

{9) Corporal pun~haent shall not be peraitted. 

(10) The op~rtunity tor religious worship shall be 

accorded to each resident who desires such worshiP. 

Provisions fur religious wo1·sbip shall be 11.ade aYailable to 

all residents on a nonaiscriainatory basis. llo lndividual 

shall Le coa~elled to engage in any reli9ioas actiYities. 

(11) I<esidents shall baYe a right to a noorisbing, 

v~ll-balance~ diet. The di&t tor resid&nts shall ~rovide at 

-:<.b- SB 3 tltl 

~-~-~~"~..,...,~.-,.~«_...,~.,..,,_,._...,.,.ro~-""f'"~~~..-.,_~...,._...../-=-"""*~'-;""'-'"""~-.--~, -.~.~.~-.,....,...,.~~,...~»-~.._,.-~~-.-,·--_y?'~""~~"':"""'-"S=·-;----.,~--~~~-"'""""' ~-~-~·~·.;-::·.y--,.,,_~--,-·~:-:"-,_,.,,-";.'"0',.......-'~-:" m•r-;•••--«.•f"--·~~~7~f·~·O•;-M~-'Y''•"'~'~-.--.'-<)';<-IYOI-•>t~•~~-·J>-"'"""'-"''-.~c--"''"""'r:-=,....,.,~'~""' ~--·---~n->.P........,.<~.-~........,..,_,..,., __ ~--~->----·-·-· 



.1. 

3 

4 

5 

b 

7 

B 

9 

l(i 

11 

1:. 

13 

11. 

15 

1o 

17 

1& 

1!i 

;;;(; 

21 

22 

:i;j 

24 

... ~ 

SJ:I 0388/0:.1:: 

a •iniaua the reco•aended daily dietary allowance as 

developed by the national acadeay of sciences. ~rovisions 

sha~ be aade for special tberapeotic diets and for 

substitutes at the request of the resident, or his parents 

or guardian or next of kin, or the responsible person 

appointed by the court. in aocornaoce with the religious 

requireaents of any resident's faith. Denial ot a 

nutritionally adequate diet shall not be used as punish•ent. 

(12) Residents shall have a rigat to regular physical 

exercise several tiaes a week. rt shall be the duty of the 

facility to provide both indoor and outdoor facilities and 

equipment ror such exercise. hesidents shall have a right 

to be outdoors daily in the absence of contrary •edical 
' 

considerations. 

(13) Residents shall have a right. under appropriate 

supervision. to suitable opportunities for tne interaction 

with •eabers of the opposite se:1• except vheJ:e a 

professional person responsible for the formulation of a 

particulaL resident's habilitation plan writes an order to 

the contJ:ary and explains the ~:easons therefor. THE ORDER 

!IUS~ bE &EHE~ED !ION'l'IILI IF TBE hESTBICTI08 lS TO HE 

COU'lJIUED. 

Section 22. (1) ~e~sons a•hitted to residential 

facilities shall ha~e a right to habilitation. iAcluding 

medical treat•ent. education anJ care. suited to tbei~ 
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needs, regardless oL age. degree or retardation or 

handica~~ifig condition. Each J:esident has a J:ight to a 

hahilita~ion prograa vhich will .axiaize his buaan abilities 

and enhance his ability to cope vith his en~ironaent. Every 

residential iaci~ity shall recognize that each resident, 

regardless ot ability or status, 1S entitled to develop and 

realize his fullest potential. The facility snall iaple•ent 

the principle of noraalization so that each resident •ay 

live as nor•ally as possible. 

(.2) liesidents shall have a right to the least 

restrictive conditions necessary to achieve the purposes of 

habilitation. To this end, the facility shall aake every 

atteapt to aove residents froa: 

(a} aore to less structured living; 

(b) larger to s•aller facilities; 

(c) larger to saaller living units; 

{d) group to indi~idnal residence; 

(e) segregated froa the co .. nnity to integrated into 

the coaannity living; 

(±) dependent to independent living. 

(3) Within f&lil£•eea (U) TBll!.'n (3Ql days o.f. bis 

adaission to a residential facility, each resident shall 

have an evaluation by appropriate specialists for 

prograa•ing purposes. 

(4) Each ~:esident shall nave an inaividualized 
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....Uitation pl.an fonul.ated bJ the tacil.ity. 'fhis plan 

shall be devel.oped by appropriate professioaal persons and 

iaple•ented as soon as possibl.e but no l.ater thaD fourteen 

(14) days after the resident•s adaission to the facil.ity. 

ln interia pr09raa of babil.itation. based on the 

preadaission eval.uation conducted pursuant to this act, 

shal.1 coaaence proaptl.y upon the resideat•s adaission. Each 

individual.izea habilitation pl.au shall. contain: 

(a) a stateaent of the natnre of the specific 

1iaitations and specific needs of the resident; 

(b) a description of interaediate and 1ong-range 

habi1itation goals with a projected tiaetab1e for their 

attainaent.; 

(c) a stateaeat of. and an explaaation for. the 

of habi1itat.ion for achieving these interaediate 

loDg-£aBge goals; 

(dl a stateaent of the 1east restrictive setting 

pl.an 

aad 

for 

babi1itation necessary to achieve the habi1itation goa1s of 

the resident; 

(e) a speciticat.ion of the professional. persons and 

other staff aeabers wbo are responsible for the ~art.icu1ar 

resident's attaining these habil.itation goals; 

(f) criteria for rel~ase to 1ess restrictive settings 

for habi1itation, including criteria 

projected date for discharge. 

-31-
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(5, As part of his nabilitation plan. each ~esident 

sha11 have an individua1ized post-institutiona~ization p1an. 

This plan sha~1 be deve1op~ by a profeesional person 11nc. 

sba11 begin preparation of such plan upon tne r~£iuent•s 

adaission to the institution and sna~l coaplete such plan as 

soon as practicab~. The parents or guardian o~ next of ~in 

of the resident, the responsible per£o~ a~pointeJ by the 

court. if any, and the rasident, if able to ~iYe intor•ea 

consent, sha1l be consulted in th~ developtent vt such plan 

and shall be inforaed ot the content of such 1-l.an. 

(6) In the interests ot continuity ot care. one 

professiqaal person shall whenever possible be ~esponsible 

tor supervising the ia~1eaentation of the habil.itat1on plan, 

integrating the varions aspects of the habilitation proqraa, 

and recording the resident's progress as aeasured by 

objective illdicat.ors. This professional person shall a.lso 

be responsible tor ensuring that the resident is released 

when appropriate to a less restrictive habilitation setting. 

'7) The habilitation plan shall be continuously 

reviewed by 

supervising 

IIOdifieil i:f 

the professional person 

the iap1eaentat~on of tue 

necessary. ln addition. 

responsibl.e tor 

plan and shaLl Le 

5i1 aontbs after 

adaission ana at. least a~nual!y tnereatter, each resident 

sha11 receiYe a coaprehensive psychological, soci .. l, 

edncationa1 anu 11edical. diagnosis anu evaluation, ana his 

-3:..- Sio 3!l8 
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habilitation plan shall be reviewed by an ~nterdisciplinary 

tea• of no less than two professional persons and sucn 

resident care workers as are directly involved in his 

habilitation and care. A HABILITATIOI PLA8 SHALL BE 

hEYlEiillD 1!01117'HL!, 

(8) Each resident dischar9ed to the coaaunity shall 

have a pr09raa of transitional habilitation assistance. 

(~) The professional p~son in charge of the 

residential facility shall report in wr~ting to the parents 

or guardian of the resident, or the responsible person, at 

least every six aonths on the resident's educational, 

vocational and living skills progress and aedical condition. 

such report shall also state any appropriate habilitation 

prograa which bas not been afforded to the resident because 

ot inadequate habilitation resources. 

(10) ~he parents or guardian of eacn resident, or tne 

responsible person appointee by the court, shall proaptly 

upon resident's adaission receive a written copy of all the 

above standaros for adequate habilitation. Each resident, 

if the resJ.aent is able to coaprehend, shall proaptly upon 

his adaission be orally in~oraed in clear langua9e of the 

above standards and, where appropriate, be provided with a 

written copy. 

Section ~3. Coaplete records for each resident shall 

be •aintained and shall be readily available to professional 

-33- Sb 3BB 

l 

"' 
3 

4 

~ 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

1b 

17 

1& 

19 

:to 

21 

2:.. 

23 

24 

:.:s 

Sll 038B/(l;; 

persons and to the r..siaent care worl!.ers wtlo ar., direcUy 

involved with the particular resident and to the aental 

disabilities board of visitors. All intoraation contained 

in a resident's records shall be considered privileged and 

confidential. '!'he parents or guardian, the responsible 

person appointed by the court, and any person properly 

authorized in writing by the resident, it sucn resident is 

capable of giving inforaed consent, or 

guardian or the responsible person, 

access to the resident's records. 

include: 

by his parents or 

shall be peraitted 

These records shall 

(1) identification 

legal status; 

data, including the resident's 

(2) the resident's history, including Lut not liaited 

to: 

(a) faaily data, educational bacllground. and 

eaployaent record; 

(b) prior aedical history, both physical and aental, 

including prior institutionalization; 

(3) The resident's grievances if any; 

(4) An inventory of the resident's lite skills; 

(5) A record of eacb physical ezaaination vbich 

describes the results of the exaainat~on; 

{b) A copy of the individual habilitation plan and any 

aodifications thereto and an appropriate snaaary which vill 

-34- se 3&b 
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guide and assist tbe resident care workers in iapleaenting 

the resident's prograa; 

(7) The findings aade in periodic reTievs of tbe 

habilitation plan which findings shall include an analysis 

of the successes and failures of the habilitation prograa 

and shall direct vllatever aodificati.ons are aec:essaq; 

(8) I copy of the post-institutionalization plan and 

anr aodifications tberetor and a suaaary of the steps that 

have been taken to iapleaent that plan; 

{9) 1 aedic&tion historr aad status; 

(10) l suaaary of eaca significant contact hy a 

professional person vitb a resident; 

(11) I saaaary of the resident's response to bis 

prograa • prepared by a professional person inwolved in the 

resident's habilitation and recorded at least aoathlJ. Such 

response. vhereYer possible. sllall be scieatitically 

docnaented. 

(12) I aonthlJ swaaarr of the extent and nature of the 

resident's work activities and the eitect of such activity 

npon the resident's progress along the hahilitatioa plan; 

(13) I signed order by a professional person for any 

physical restraints; 

(14) A description oi any extraordinary incident or 

accident in the facility involving the res~dent. to be 

entered by a staff aeaber not~ng persona~ knov~eage of the 
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incident or accident or other source of inforaatioa. 

including any reports of investigations of re£~dents 

mistreataent; 

(15) A su.aary of faaily visits and contacts; 

(16) A su .. ary of attenaance and leaves froa the 

facility; 

(17) l record of any seizut,es, illnesscs, treataents 

thereot, and iaaanizations. 

Section 24. ~aeh ~£efessisea* peEs~& eap*aJe& ~y a 

£e&iiea•ia;l "aaW.ty ehal* aeet all li.sea&tiiiJ .sa& 

ee~ifisatiaa £e!Bi.£eaea•s fEB .. *!a~ai B} t~e eta•e et 

Reataaa te£ peEBeae e&IJa!e& ia p£i•ete ~£as*iee ef .ee eaae 

aee$ $he saae lie .. siag aai ee~tifiaatiea £e~ai£eaea4is as 

pe£seas vhe ea,age i:& pawa4ie pHMiae et t~e:i£ epeeialt.y 

eleewa~£e ia Bea4iaaau All resident care workers vno have not 

had prior clinical esperience in a residential facility for 

habilitation of the developeentally disabled shall have 

suitable orientation training. Staff aeaber~ on all levels 

shall have s11itab~e. regularly scnednleG ~n-&exvice 

training. Each resident care vorker shall be under toe 

direct professional supervision of a 

PROFESSlOkAL fEkSO». 

~ection 25. E'fery x:esiden tia~ facility sba.ll. probibi t 

aistreataent. neglect or abnse ~n any fora oi any resident. 
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Alleged violations saa1l be reported iaaediately to th~ 

professional person in cnarge of the facility and there 

shall be a written record that: 

(1) each a1leged violation has been thoroughly 

inwestigated and findings stated; 

(2) the results of such investigation are reported to 

the pn:>tessional person in charge ot· the facility within 

twenty-four (24) hours of the report of the incident. Such 

repnrts shall also be aade to the aen~al disabiliti~ board 

of visitors aonthly and to the developaental disabilities 

adwisory council at its next scheduled public aeeting. Bach 

facility sball ca<~se a written stateaent ot this policy to 

be posted in each cottage and building and circulated to all 

staff •e•bers. 

SECTION ~6. !tDIC1Tl08 FOB iESIDE81S. klSID~H~S HAVE 

A RlGffi· To bE Fldll! :tBO! UliliECESSARY OR EXCESSIVE HEDICATlOII. 

kO HEDICATION SHALL BE ADKIMISTERED UKLESS AT THE W&ITTE~ 

ORDEB OF A l'ifYSICl All. THE PhO!'ESSlOBAL PBBSOS IN CHAilGE Of' 

'UlE .FAClLI'I'l A!l D TBE ATThkDlMG PHYSlCIAH SHALL BE 

RES~ONSlbLE FOR ALL SEDIC!TIO~ GIVBI OL lDHINISTBRED TO A 

BESIDE!i'l:. TilE US}; 0!' SEDICA'l'IOIII SHALL IIO!· EXCI:;JW STAliDA&DS 

0!' USE THAT AilE A!JVOCJI1'Ep Bl THE llfll1'ED 5'l'ATES 1!0011 AND DllliG 

A DlHNISTliATIOM. N OTA'llOII OF EACH l!WDIDU!L 1 S !IEDlCATIOll 

SHA\.L ll.t. KEPT Hi HIS I!EDICAI. ltECOI<DS. U' LEAS'l WEEKLY AN 

A'fTEliDING l'HlSlCilli SHALL IIEVU:Ii THE D!lUG hEGll'lEN OF EACH 
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PATIEIIT OliDEi HIS CARE. ALI. PliESCBil'TIOJiS SHALL BE IIBIT'l'E~j 

WITH A TER!!INATIOII DATE, WBICU SHALL livT ElCEED THIRTY !30) 

DAYS. SEDlCATIOIS SHALL lOT aB DSBD AS PONISHSEH'l', POh THE 

COIYEIIEiiCE OF STAPF, AS A SUBSTITUTE FOR PRQGRAS, Olt II 

QDAIII'l'lTlES THAT llll'lEBfEhE WITH THE RESIDENT'S TREAT!EIT 

P.iOGUII.& 

Section 11· 11~ Residents o~ a residential facility 

shall have a right not to be subjected to any unusaal or 

hazardous treataent procedures without the express and 

inforaed consent o£ the resident, it the resident is able to 

give such consent, and of his paEents or guardian or the 

responsible person appointed by the court, a~ter 

opportunities for consultation with independent specialists 

and legal counsel. Such proposed procedures shall first 

hawe been rewiewed and approwed by the aental disabilities 

board ot vis1tors b~fore such consent shall be sought. 

(2) Physical restraint shall be eaployed only vhen 

a~olutely necessary to protect the resident troa injury to 

hiaself or to prevent injury to others. Restraint shall not 

be eaployed as punishaent, for the convenience ot staff, or 

as a substitute for a habil~tation prograa. Restraint shall 

be applied only it alternative technigues have failed and 

only if such res'traint iaposes the least possible 

restriction consistent with its purpose. Only a 

professional person aay authorize the use of restraints, 

-38- Sf> 388 
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Orders for restr&iDts by a professional person shall be in 

vritiny ana shall not be in £orce for longer than tvelTe 

(12) hours. ihena.er physical restraint is ordered suitable 

provision shall be aaae for the ooafort ana physical needs 

of the person restrained. 

(3) Sec~sion. defined as the placeaent of a resident 

alone in a locked rooa fOB 101 T[!&lPEDTIC POiPOSRS, shall 

not be eap~oyed. Legitiaate '"tiae out• procedures aay be 

utilized under close and direct proLessional supervision as 

a technique in behavior-obapinq proqraas. 

(II) Behavior aodification proqraas involving the use 

o~ no~ious or aversive stiauli saall be reviewed and 

approved by the aental disabilities board of visitors and 

shall be conducted only with the express aad iafor•ed 

consent of the a.tfected resident, if the resilient is able to 

qive such consent. • 4Dd of his parents or gu.ardiu or the 

respoasible person appointed by the court, after 

opportunities for consultation with indepeDdeat. specialists 

and with legal counsel. Such behavior aodification prograas 

shall be conducted only under tbe supervision of and ia the 

presence o1 a professional person who has bad proper 

training in such techniques. 

(5) Ba eesijea• sea~~ se saejea~eQ ~a • fieaa¥isE 

aei~iea~iea fF&,.BB jesigeei ~· e~iBiaa•e a ~·£~i&Q~aE 

patte&a ez fie&avieE wi~hea~ p&ia& aertitiea~ssB ey a 

-39- Sf! 381l 
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phyaieiae ~aa~ •e aas e&aaiaei tae &esiieat ie &ega&i te 

aeaa•ie& ~e he e•tiagaisaei aaj tia4s •••• saea aeaa•ie& is 

••• ~•eel ay a peyaiea~ aaeei•!e& vaiea esa14 ae ee&&eet~i 

Bf app&ep&iate aeiiea~ p&eeeia&esa Mo resident shall be 

subjected to a behav~or aodification prograa which atteapts 

to extinguish socially appropriate beha~ior or to develop 

new behavior patterns when such behavior aoditications serve 

only institutional conven~ence. 

(6) Electric shock devices shall be consid~red a 

research technique £or the purpose ot this act. such 

devices shall only be used in extraordinary circuastances to 

prevent seli-antilat.ion leading to repeated ana possibly 

peraanent physical daaage tc the resident and only diter 

alternative techniques have tailed. The use ot such devices 

shall be subJeCt to tbe conditions ~rescribeo by this act 

for experiaental research gene1ally and shdll be used ~nly 

under the direct and specific order of the prof~ssiunal 

person ~n charge ot the res~dential tacility. 

Section ~· Residents of a residenti41 idcility shall 

have a right not to be sub)ectad to experisenta1 resea1:ch 

without the e1press and inforsed consent or the resident. it 

the resident is able to giYe such consent, anJ OL his 

far~nts or guardian or the r~s~nsible ~erson a~fointed by 

the court after o~port.nnities t.or consultation with 

inde~endent specia~ists ana with le9al counsel. Such 

-4v- Sb "'Bll 
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proyosed research shall tirst have been reviewed and 

approved by the aental disab~l~ties board of visitors before 

such consent shall be sought. Prior to such approval the 

board shall det~raine that such research coaplies with the 

principles ot the stateaent on the use ot hnaan subjects tor 

research ot the A•erican association on aental deticiency 

and vith the principles tor research involving huaan 

subJects required by the Uniteu States depart•ent ot health, 

educa~ion and welfare tor frojects supported by that ag~ncy. 

Section l2· The following rules shail 90~ern resident 

labor: 

(1) Mo resident shall be required to perfora labor 

which involves the operation and aaintenance of the facility 

or tor which the tacility is under contract vith an outside 

organization. Privileges or release froa the facility shall 

not be conditioned upon the pertoraance oi labor covered by 

this provision. Residents &ay voluntarily engage in such 

labor it the labor is coapensated in accordance with the 

ainiaua wage lavs ot the Fair Labor Standards Act, 29 u.s.c. 

sec. 20b, as aaended. 

(2) No resident shall be involwed in the care 

(feeding, clothing, batbihg), training or supervision ot 

other ~esidents unless be: 

(a) bas volunteered; 

(b) bas been specifically trained in the nece~sary 

-41- S.& 386 
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skills; 

{c) bas tbe huaane juogaent 

activities; • 

re~nireu tor such 

(d) is adeqnatel}' supervised; and 

(e) is reiabursed in accordance with the ainiaua wage 

Laws of the Fair Labor standards Act, 2~ o.s.c. sec. 206, as 

aaended. 

{3) 6esidents aay be required to perfora vocational 

training tasks wnich do not involve the operation and 

aaintenance of the iacility, subject to d presuaption that 

an assignaent of longer than three aonths to any task is not 

a training task, provided the specific task or any change in 

task assiynaent is: 

tal an integrated part of the resident•s habilitation 

plan and approved ,as a habilitation actiTit.y by a 

professional person responsible for supervising tbe 

resident•s habilitation; 

(b) supervised by a staff •e•ber to oversee the 

habilitation aspects ot the activity. 

C4) Residents aay voluntarily engage in habiLitative 

labor at nonprograa boors tor which the tacility would 

otherwise have to paJ an eaployee, provided the specific 

labor or any change in labor is: 

(a) an integrated part of the resident•s habilitation 

plan and approved as a habilitation activity by a 

_jj2- 51':1 386 
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p~otessiona~ person responsib~e for super-rising the 

resident's habilitation; 

(b) supenised by a sta:tf aeabex: to ovex:see the 

habilitation aspects ot the actiwity; and 

(c) coapensated in accordance vitb the ainiana wage 

~ws ot the Fair Labor Standard£ Act. 2.9 o.s.c. sec. 20o. as 

aaended. 

{5) It any resident pertoras habilitative labor which 

inwolves the operation and aaiDt~ance of a facility. bat 

due to physical or aental disability is unable to perfora 

the labor as efficiently as a person not so physically or 

aentally disabled• theb the patient aay be co•~ensated at a 

ra~e which bears the saae appro1iaate relation to the 

statutory ainiana vage as his ability to ·perfora that 

par~cnlar job bears to the ability of a person not so 

afflicted. 

(6) Residents aay be required to pectora tasks ot a 

personal housekeeping nature such as the aaking of one•s ovn 

bed. 

(7) Resi&~ sha*l he a*~ewe& ~a ase DEOUC'UOJS OB 

PATaE•TS FOh Clfil ADD uTHLh CHAhG~S SHALL WOT DJP~IYE A 

kESIDEN~ OP a reasonable aaount of the co•pensatian received 

pursuant to this section to~ pex:sonal ana inciilental 

purchases anu expenses. 

18} stattin9 shall be sutiicient so ~hat tne facility 
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is not dependent upon tbe use of resinents or volunteexs for 

the care. •aintenance or habilitation ot other residents or 

tor incoae-producing serwice~. ihe facility shall foraulate 

a written policy to protect tbe residents t.ra. explo~tation 

vhen they are engaged iu proauctiYe vork. 

Section ~· liitb.in one (l) year oi the ..ttective ·date 

of this act. eacb resiilent governeu b) the ~rovihions ot 

this act shall be evaluated a~ to n~s aental, eaot~onal, 

social. and physical. condition. Such evaluation or 

reevaluation shall be conducted by an interdisciplinary teaa 

of professional persons vho shall use pxofessiona lly 

recognized tests and exaai na tioD i'roc..a 11res. Each 

resident•s yareuts or guaraian. next of kin or leyal 

representative o~ the res~onsible perEon afi'Ointed Ly the 

court shall. be contacted and his reau~ess to 11ake 

prowisions tor the resident•s caLe in the co••nnity shall he 

ascertained. Bach resident shall be returned to bis ta•iLy, 

if adequately bdbilitated. or assign~d to the least 

restrictive ~abilitation sett~ng. liher~ uecebs<>ry, the 

professional pllfon in charge ot the resident sha~l pet~tion 

tbe court to a~I~int a responsible ~erson. 

Section ].!. Jlo i'erson sha!l Le auAit~ed to any 

publ~cly supl'ortec rtcsidt·nt:Lal inst~t.ut~on ca.r~r•g tor 

developmentally aisabled l'ersor~ unles~ such in~titution 

aeets t.be standards proscribed by this act. 

-114- ~L jbt; 
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:>act~on Ji.. ( 1) 'l:be governor snal.l d.pJ:>oint. a •ental. 

disabilities board of visitors. The board shd.ll consist of 

five (5) persons at l.east tnree (3) of vboa shal.l not be 

profess~oual persons and at l.east one (1) ot vhoa shal.l be a 

repr~&entative of an organ~zation concerned vith the care 

and welfare of the developmentally disabled. Ho one aay be 

a ~e•ber o£ tbe board vho is an agent or ~ployee of the 

devart•ent ot institutions or ot any residential faci1ity 

affected by tnis act. If a board c.t siailar ti~le and 

structure is createu in any act concerning tne treataent of 

the •entally ill. then one (1) board shall be created to 

perfor~ the functions set out in both acts and the board so 

created shall ~nclude at least one (l) re~resentative of an 

organization concerned vitb the care and welfare of the 

•entally ill and one representative of an organization 

concerned vitb the care and vel.fare ot the mental.ly retarded 

or develop&eutall.y disabled. 

(~) The aental disabilities board of visitors shall b~ 

an inde~endent bodra ot inqui~y and revie~ to assure tbat 

the treat•ent of all ~ersons adaitted to a residential 

tac~lity is buaane and decent and •eets the requireaents set 

forth in this act. 

'lbe board shall ~eview all p.lar~ for experiaental 

research or haZdrdous ~reat1ent procedures involving persons 

admitted to any residential facility to assure that the 
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research project is humane and not undu1y hazardous and that 

it complies vith the principl.es of tnc stateaent on th~ ~se 

of huaan subjects for research of tbe A•erican association 

on aental deficiency and vith the princi~les for research 

involving hu•an subjects required by the United States 

depart•ent of heal.tb, edncc.tion and welfare. Jlo 

experiaenta.l research project. involving persons adaitted to 

any residential. facility affected by this act shall be 

coa•enced. unless it is approved by the aental disabilities 

board of visitors. The board shall investigate all cases ot 

al.leged 11istreatment of a reside at. 

{3) The board shall. at least annually. inspect every 

residential facility vhich is providing a course of 

residential habilitation and treatment to any person 

pursuant to this act. The board shall inspect the physical 

plant. inc1uding residential. recreational, dining. and 

sanitary facil.ities. It sbal.l visit a11 wards and treataent 

or habilitation areas. The board shall inquire concerning 

al.l habilitation prograas beinq iapl.eaentea by the 

institution. 

(4) Tb~ board shal.l inspect the file of each person 

adaitted to a residential facility pursuant to this act to 

insure that a habi1itat.i~n plan exist~ and is being 

iapleaented. 'J:he board shal1 inquire concerning a11 use of 

restraints, iso1ation or other extraordinary aeasures. 

-46- SB 3b6 



1 

:0:. 

3 

4 

5 

6 

7 

6 

g 

10 

11 

12 

13 

u 

15 

16 

17 

18 

19 

2G 

:t1 

;i!2 

23 

24 

25 

SB 0388/02 

(S) The board aay assist any patieat at a resideatia1 

faci1ity in reso1Yiag any grieYaace he aay baYe coaceraiag 

his adaission or his course of treataeat and habi1itation ia 

the f.acility. 

(6) If the board be1ieYes that any faci1ity is failiDg 

to coap1f with the proyisioas of this act in regard to its 

physica1 tacii:ities or its treataent of any resident. it 

sha11 report its findiags at oace to the parents or guardian 

of any patient iaYol•ed• the aezt of kiD. if known. the 

respoasib1e person appointed by tae coart for aay patient 

inYo1 Yed • the protessioaa1 persoa iD charge ot the faci1i ty • 

the director of the departaent of institutions aucl the 

district court which has jurisdiction oYer the taci1itr-

(7) The aeuta1 disabi1ities bou:d ot" YiSitors sha11 

report annua11y to the goveruor aad sha11 report to each 

session of the Bontana 1egis1atnre concerning the status ot 

the resiclential faci1ities and habilitation prograas which 

it bas inspected. 

(8) The aeuta1 disabilities board of Yisitors sha11 be 

attached to the governor for adainistratiYe purposes. It 

aay eap1oy staff for the purpose of carrying out its duties 

as set out iD this act. 

Section 33. It any person is a patient in a aental 

hea1th tacility and the professional person in charge of the 

patient deteraines that the patient is suttering ±roa a 
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deYelopaental disabi~~ty ratu&r taan •~tal iilness and 

should aore properly be adaitted to a residential tacility, 

then the professional p~rson sball coaaence proceedings 

consistent vith th~ procedures set torth in this act tor 

ad•issions generally to effect such adaission. 

Section J!. It any provision oi this act or the 

application ther~f to any person or circu&StdDce~ i~ nela 

invalid. snch invalidity shall not aitect other provisions 

or applications of the act vh~ch can be giveD eitect without 

the invalid proYision or application, and to this enn the 

proYisions oi this act are decla~d to be seYerable. 

&ee•tea 6'1a SeRi&B 8G 681il1 lh€ulh l~'Fh i:£1 aaeaoh:ti 

$a Eeai as te*levs• 

•&G i141ila &apeEYi&iea at Sleaaive see~eE ~EaesteF& 

•a aealie£ Ei•eE seeeel aaa aeep*'al. ~ae ae~a£*•eB4 saall 

t•e• ~ee Bas$ae~ $£aiaiag seateE ~ $ae •aal&eF Ei¥eE 

eeaeal aai haspi$al fee spee~l aediea1 1 peyeaeleg~eal, 

s&Egisal 1 aai e~he£ se~iees see&i§$ee$ vi** $he &*a•a*efY 

Eegajseaee*s fat $€BBBfeF e£ a Fe&ijee~ te H iitfeJ~Bt 

fesjaeejial £as;ilitv.• 

Section ~- Sections 8~2303 through 80-23G9, !l!..!! 

80-231:.:, 38-301 through 3ij-Ju3, h.~.~- 19117, Qxe r~pealea. 

-E.nd-
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~EkATE hiLL NO. 36ti 

l.l<Th.ODULJW bY 1'0111:!. 

A BILL POh AN ~CT BNT11LED: "A~ 

liJt.lliTU lCA'l:lOI!i, llAblLlTA'1:lOH 

ACT ~0 lnOWlDE 

AIID iiU!IU lilGii'l'S 

FOil 

OP 

TilE 

TilE 

IJEfELOf!IEN'l:bLLi DiSAbLED; L~B~~l~b &BGWlG~ 8G ~61~, 8wboBw 

~ A!ID hEfEALI!IG SEC110NS 38-301 TlinOUGH 38-3G3• A!ID 

&G-L303 TlihOUGH &V-230~, a!ID 80-2312, n.C.ft. 1947.• 

Bli IT l::JiACTED ill THE LEGlSLA'l:Uii! Of 'I·HE STATE 0~ IIOliTAiiA: 

Section 1. The FUJ:pose of this act ~s: 

(1) to secure for eacb person vho •ay be 

deYelopaentally disabled such treataent dDd habil.itation as 

vill be ~uited to the needs of the person, and to assure 

that such treat•ent and habilitation are skill~u1ly and 

hu~anely adainisterea with fuLL respect for the person•s 

dignity and personal integrity; 

(2) to accomv1ish this goal whenever possible in a 

cosaunity-ba5ed settinq; 

(3) 

settinq 

to accoaplish this goal in an 

only vhen l.ess restrictive 

institu~ionalized 

a1ternatives are 

unavai1able or inadequate and only vhen a person is so 

severe!~ disabl.ea ~ to require institut~unalized care; and 

Cq) to assure that due process of l.aw is accorded any 

person coaing under the provisions ot this act. 
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section 2. Definitions. As used in this act: 

(1) "board" aeans the •ental disabi~ities board of 

visitors credted by this act. 

(2) •coaaunity-based tacil.ities• or •co•munity-based 

services" include those services aDd facilities vhich are 

available for the evaluation, treat•ent and habilitation of 

the devel.op•entally disabled in a coaannity setting, 

including but not liaited to, outpatient facilities, special 

education services, group hoaes, foster boaes. day care 

facilities, sheltered vorksbops, and other coaaunity-based 

services and facilities. 

(3) •court• aeans the district court of the state of 

!ontana. 

(4) "Developmentally disabled• aeans suffering fro• 

disabilities attributabl.e to aental retardation, cerebral 

pal.sy, epilepsy, autisa or any other neurological.ly 

handicapping eeaa~~iea~ COMDITXOV closely rel.ated to •ental. 

retardation and requiring treataent siailar to that required 

by mentally retardeu individuals; which condition has 

continued or can be e~pected to continue indefinitely 

constitutes a substantial handicap of soch individuals. 

and 

(~) "Uabilitation• aeans the process by vhich a person 

vho is deve1opaentally disabled is assLSted to acquire and 

maintain those life skills vhicb enab~e hia to cope •ore 

e1fectively vith tbe deaauds of his ovn person and 
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eJIYi:t'OUite:lit aatt to raise the l.t!•d of his pliysic-al, •eat.al 

a84 &Gttia~ efficieaey. Babilitati~ inolades but is not 

liaitecl: to t:oraal, struot.ltted edlleation aDd treat.aent. 

{6) •&ext of kin• includes but need not be lLait.ed t.o 

the spo•se1 parents, adu1t childteD, and adult brothers and 

sisters of a penoo. 

(~} •I>rofeasiooal person• 11eaas: 

(a) a aedioa1 doctor, or 

fbJ a peraoD traiaed in the field of developeental 

disabilities alltd certifit!d by the E'e,iMal: ••Mal! lleal.Wt 

8-i!l"as•••-• if -•ke ndi•a•l••-i:• ... ·J:j·•eaeet· pii:Jai:aiae1 •t ·a 

-lie• ef •k E'e9ieaal ile'nolepaeat.al iisasiMties e!Naeil aE' 

ioea:Eit eo£· lli£eERieHt; M ..... •••»e• ·ioa a H:-ea phJ&i.-aa, 

fM!· JJ,-- ~~~~~ ·se:pei!H~e&4!' et •he lloaalifie!!' IIi••• &e-.eel ae'i 

H&epiwl 8E' 'W- 4ill<e! hs•-• - 9ea:iK!IOJ Geat;...., i¥ toile 

SIF(II!!fB·eBoil-.. i-& --a U,eM:Belt pkyateiaa DlfAUUI'J: Ql 

UUU'Dtl:Ol!S. Oli 'IBE I!P'A.!tl]!lll:t Ol' S.OCI.AL UD JiElll!UU:fUJ.OIII 

S'iltflGE£ :LJI .\CCOUAIICK lll:IIl STAIPARDS OP POOll::.S:ilOIIU. 

JM:CQ.SllG BOA.Rf)S, Fl!p!U!AL B.liGOU'UO#S, Atip 'lll.J! JOlU 

~08ftiSSLQIIS Oa ACCkEQITATIOI OF HOSPITALS. 

(8) •&esident• aeans a person adaitted to a 

residential facility tor a course ot evaluation, treatment 

or habilitation. 

(9) "ll.esident ial facility• or 111acility • aea os any 

residential. hospital or hos~ital and school which exists for 
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the purpose of evaluatin9, treating and babilitatiag the 

developaentally disabled on an inpatient basis, includiag 

the Boulder River School and Hospital and the Eastaaat 

Training Center. The tera does not include a group ho*e or 

foster boae or a balivay house. A correctional t•cility or 

a facility for the treat*ent of the aentally il.l sha1l not 

be a •residential. facility• vitbin the aeaaing of tbis act. 

(10) •uespondent• aeans a person alleged in a petition 

fi1ed pursuant to this act to be developaentaLly disabled 

and in need of developaental disabili~ies ser•ices. 

(11) •aesponsible person• aeans any person willing and 

able t.o assu•e responsibility for a person vho is 

deyelopaentally disabl.ed or alleged to be devel.op•entally 

disabled. Whenever, in any proceeding onder this act, the 

court believes that a conflict of interest •aJ exist between 

a person vhG is deYelop•eotally disabled or alleged to be 

developaentally disabled and his parents or guardian, or 

that the parents or gnaraian are unable to protect the 

inteTests of sncn person, or whenever there is no parent or 

guardian, the court shall apyoint a responsible persoa to 

protect the interests ot the person woo is developaentally 

disabled or al.leged to be developmentally disabled. o:ely 

one person shall at any oae time be the respoosible person 

within t.he aeanin~ of this act. ln appointing a responsib1e 

person, the court shall consider the preference oi the 
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~:espondent or patient. ~·he court 11a.y at any time. for good 

cause shown. change its designation of vho is the 

responsible person. 

{ 1:0.) "Seriously developmentally disabl.ed • aeans 

iatelli~~&ee ~est sash as tae i£aate~ bi&et iea~e a&~ 9ft a 

aeasa~e at aaap•ive 8eaavie£ saea as ~he Aae£iea& 

Assesia£ie& BB !~&tal Betieieeey &iaptive 8ehavieE Sea~e, eE 

heeaase at seae eeasi&atiea at aevelep•eatal aa4 physieal 

~isahili£y, DUJ TO DEYELOPftEJTAL OR PHYSICAL DISABILITY OR A 

COBBINAtiOK OF BOTH RBMDERIKG A PERSOK unable to function in 

a coaaunity-based setting. 

Section 3. (1) Any ('erson subject. to e~~ergency 

admittance to a residential facility. to exaaination or 

evaluation by a professional person. or to any hearing held 

pursuant to this act shall have all the rights accorded to a 

person subject to involuntary co1111itaent proceedings under 

the laws ot this state relating to involuntary coaaitaent ot 

the seriously aentally ill. 

(2) In addition. the parents or guardian of any person 

alleged to be deYelopaentally disabled and in need of 

developaenta1 disabilities services have tbe right: 

(a) to be present at any hearings held pursuant to 

this act; 
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(b) to be represented by counsel in any bearing; 

(c) to offer evidence and cross-exaaine witnesses in 

any nearing; ana 

(d) to have the respondent be exaained by a 

professional person of their choice vben such professional 

person is reasonably available. unless the person so chosen 

is objected to by the respondent or by a responsible person 

appointed by the court. 

(3) A person aay waive ais procedural rights provided 

that the waiver is knowingly and intentionally aade. The 

right to counsel iA a hearing held pursuant to section 6 aay 

not be waived. The right to habilitation provided f.or in 

this act aay not be waived. 

(4) In the case of a person who has been adaitted to a 

residential. facility tor up to thirty (30) days of 

evaluation and treataent. or who. pursuant to the 

recoaaendation of a professional person. aay be ad.U.tted to 

a residential facility for an exteniled course of 

habilitation. a waiver of rights can be knowingly and 

intentionally aade only with the concurrence of the person•s 

counsel. if any. his parents or guardian. and the 

responsible person appointed by the court, if any. 

(5) In the case of a ainor, the waiver of rights can 

be knowingly and intentionally aade: 

(a) when the ainor is under the age of tvelve (12). by 
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(b) when the ai.nor is ov<:r the il<Je ot twelve (12) • by 

the ainor 4Dd his parents; 

(C) Wilen the ai.nor is over the age ot t.welYe C12) a11d 

the ainor and his parents do not agree, the ainor can aake 

an effectiYe waiYer of llis rights only w,ith t.he adYiCE of 

couDsel. 

1f the court believes tllat there aay be a conflict of 

interest between a ainor and his parents or guardian, the 

court aay appoint. a responsible pers011 or gnardiau. ad litea 

;tor tile ainor. 

Section 4. (1) The parents or gaardian of au.y ferson 

alLeged to be developaentally disabled or the person hiaself 

aay at any tiae request the assistance of a professional 

person in deteraining whether the person is developaentally 

disabled, the e~tent ot such disan1lity, and the aost 

apfropriate course of treataent, habilitation and education 

tor the person al~e~ed to be developaentallj disabled. 

(~) whenever the parents or guardian of a person 

alleged to be developaentall) d~sab~ed or the person hiksel£ 

request a course of evaluation and trea~aent, tney Shdll 

ascerta~n. with the frOiessioual p~rson vho undertakes the 

case, the least restri£tive means of bYaluating and treating 

the person alleged to be developaentally disabled. 
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treataent in a residential facil~ty shall 

upon certification by the professional 

pe~son in charge of the case that 4dequate coaaunity-based 

facilities are not available .RIJ.SOIIABLY UAB. J'BE PJ.J,(;}: OP 

RISlDEICE Qf THE PIR!OI ALkEGEp IQ BE QEYEkORfEI1ALL! 

DlSlJL£D. Besidential evaluation and treataent shall not be 

for aore than thirty {30) days without subsequent 

proceedin9s before the court. 

Section 5. (1) Any ~erson vho be~ieves that there is 

a person vho is deYe~opaeatal~y disabled and in need of 

developaental disability ser.ioes aay report the situation 

to a. professional person. Xf the pro:fessioaal person 

believes froa tbe facts given to hia tllat the person aay be 

developaentally disabled ana in need of developaental 

disability services, be shall contact the pareats or 

guardian of tbe person alleged to be deve~opaeDtally 

disabled or the person hiaselt. It any ot the persons so 

contacted refuse to cooper4te vitb the professional person 

and if the professional person believes tro. all tbe 

circnastances of ~he case that the person •aJ be 

developaentally aisabled and in need of developa~ntal 

disabilities servi~es he shall r~nest the county attorLey 

to file a petition alleginy that there is a person in the 

county who is developaentally disabled and in need ot 

developaental disabilities services. 
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(2) ~be petition shall contain the naae and address 

of: 

(a) the professional person and any otbtr person 

request~ag the petition, and their interest in the case; 

(b) the naae and address of the respondent; 

(c) the name and address ot the parents or guardian of 

the respondent, and o± any other person believed to be 

legally responsible ror the care, support and •aintenance of 

the respondent; 

(d) the na•e ann address of the respondent•s next of 

kin, to the extent known; 

(e) the naae and address of any person whoa the county 

attorney believes aiqht be willing and able to be appointed 

responsible person; and 

(t} a stateaent of the rights of the respondent and 

his parents or guardian which shall be in conspicuous print 

and identitied by a suitable heading. 

(3) Upon presentation to the court by the county 

attorney, the court shal~ iaaediately consider the petition 

vitb or without a bearing to deteraine if there is probable 

cause to beLieve that the respondent is developaentaLly 

disabled and in need o1 eva~uation and treataent. If the 

court tinds no snch probabLe cause it shall disaiss the 

petition. 

it shall 

If the court finds that probable cause does exist 

direct a professional person to exaaine the 
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respondent and to aake an inqu1ry concerning the 

circuastances of the case. Such exaaination shall not 

exceed tour (4) hours in length. It probable cause is tound 

the court aay ap~oint a responsibLe person other than the 

respondent's parents or guardian to protect the interests of 

the respondent. The responsible person shall be notified as 

soon as possible that a petition has been tiled. lotice ot 

the petition and the finding of probable cause shall be 

aailed or delivered to the respondent and to alL other 

persons naaed in the petition and to any person who would 

have been na•ed in the petition had his na•e, address, and 

relationship to the respondent been known at the tiae. 

(4) When the professional person first contacts the 

respondent, before he beqins amy exaaination, he shall give 

the respondent a copy of the petition and explain to the 

respondent the nature ot the proceeding aad his rights as 

set forth in the petition. If the respondent is incapable 

of uaderstanding the explanation and proceeding, the 

professional person shall giYe the petition and aake the 

explanation to the parents or guardian ot the respondent. 

before aaking any inquiry of the parents or guardian of the 

respondent, the professional person shall give thea a copy 

ot the petition, explain the nature of the proceeding and 

their rights as set forth in the petition. 

Section &. (1) If the professiona1 person, based on 
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IUJ;; ~U.oa a.ad iaQIIUJ d~~~ thilt U.e respoadeat 

.}.$ *- tieYelopaea~illlY e~ or: U ~ iJl tHte4 of 

a.e.el~eata~ IJ~J)i~ity serwiQM>, lle ~ll ~ 't.b.i$ 

U.ll~ ia vrit:b,g tQ t.ll.e c:oart U<.'i tlte pet..iti9D all<t.ll lte 

il~&tuld. ll tlle professj.Q~ penon coacl.&de$ tla&t the 

r-}IQU~ is deorelo~t...Uy cl~bl.ed u4 ia Jleed ot 

~·~u~ 4isabt~ity seni~. ae t>Atl.ll report this 

cOilC.lu.i- to t.be ~ in ~~ritia~ tQ9etloer with his 

r~t.ioas tor e-.lu tiOB and t;reat.afitJlt:. 'rae report 

ahilll i.nc.lue a11. e-.puaati- ox t.la.e ba.s:i.s 011 wh.ich t&e 

pXQfeuio.aal ~- has ~ed his COIICluioa U41 shall 

iJ:u::4ade il descript.i()ll of any tests or ..,alailtiOII deYices b.e 

hils ~lo:red. If t:.he prozess.ioaa.l pen;oa •·• ~-oation 

is :fQ;r :futlaer ..,alu.ation aad treat..eat, aQt.ice of this 

r~aliat.ioD shall be ...at to tlw respoacie-at, IUs p&nats 

or qurdian, tlr.e next o€ kin, tJae re$poa.si.ble perSOll 

appointed ~J the court, if any, iillJ at.t.oJ;!leJ representing 

the EeSpoadeat or i.lis parents or '}UG.rdiaa. I:f 11.0 

re&poDSible person has yet been appointed, tbe court .ay 

appoiat one At this ti11e. 

(2) If the respondent, nis ~arents or 

resl:'(laBible persoo, if iUIJ, or counsel 

quardian, the 

±or any party 

req-ts a hearing o11 the ~...coAaendation • t.he court shall 

set. a tiae and ~lace tor hearing. 1be hearing shall be 

before the court vithout a jury. The rules of ciYil 
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procedure slwtll a.ppl.y. 

(3) Prioc to anr hearing held pursuant to this 

section, the court sh&ll appoint. counsel to represent the 

respondeat. it the .respondent. has not r~i.Ded iadeVeBdeat 

coiiD&el. The par<m t.s or gn.ardiall shall be iafon~ed o'f their 

right to couDt>e~ and if Uey are ind igeat Ue CCKlrt sA& ll , 

on the.i.r req-t, appoiDt c;:oansel for t.h-. ln no case 

shall the saae at.torae:r represeJJ.t the respoad-~ aaa hi.s 

par-ts or qll&.l:lli&Jl. 

f'l) U tiM! Jaearillq is -iYed or i.:t the OOilrt. fiads, 

after aearin~ t.Aat tbe respondent is aevelopaeatally 

disabled .ad ill aeed of further eval.natioa and treataent, 

the court sbollll order that the respoade•t undergo s~~eh 

ewa~-tioa oUMi t:~:eat.aent. ballla.tion and tr-taent erdered 

parsaallt to t.h.i.s subsection shall be for no •ore th- thirty 

(30) days. It shall ta.ke place in the 1-st ~esttictiYe 

enYiroa..Dt in which the necessa~y eYdluation aDd treat.aent 

can be acco•~lisbed. ~Yaluation ana treat•eat in a 

resident~ facility saall be ordered only it the necessarj 

evaluation and treataeut cannot be acco•plished tbroa·qh tlle 

~ ot co.aunity-based faciliti~s. 

:>ection 7. (1} If as a result of the evaluation and 

treataent ordered by tae court. the professional person in 

charge of the case reco••enas a course ot habilitation and 

treataent at the co•aunity level •ating use of coamunity aad 

-12- Sb 3&!1 
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regional based services for the developaentally disabled, he 

shall report his recoaaendation in writing to the court. 

The recoaaendation shall be accoapanied by a vrittea report 

ind~cating the tactual basis for the recoa•endation and 

describing any tests or evaluat~on devices which the 

professiona~ person has e•ployed in evaluating the 

respondent. If this course of treat•ent and habi~tation is 

agreed to by the parents. gaardian, person evaluated. 

responsible person, if any, and counsel for the person 

evaluated• it any, then this co••unity-based course of 

U::eataent ahall be coaaenced as soon as practicable, and the 

petition shall be dis•issed. 

(2) l:f any of the parties listed in the preceeding 

paragraph object to the coa•unity-based course of treataent. 

they •ay request the court to conduct a hearing on the 

aatter. If a responsible person has not yet been appointed. 

the court aay appoint a responsible person prior to the 

hearing. •otice of the tiae, date and place of the hearing 

shall be aailed or de1ivered to all of the parties listed in 

the preceeding paragraph, and to the attorney for the 

parents or guara.ian, if any. The hearing shal.l be held 

before the court: vithout a jury. The rules of civil 

procedure shall apply. It the court finds that the 

respondent is developaental.ly disabled and in need of 

coaauni ty-based develop•ental disabilities services, it 
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shall. order that the respondent undertake a coaannity-based 

course of treataent and habilitation. 

Section B. (1) 1f as a resul.t of the evaluation and 

treataent either agreed to by the parents. guardian, or tbe 

person hiaselt pursuant to section 4 or ordered by the 

court, the professional person in charge of the case 

concludes that the person evaluated is seriously 

developaentally disabled and recoa•ends that treatment and 

habilitation be had in a residential facility on an eztended 

basis. the professional person shall tile his vritten 

recoaaendation and report vith the court and request that 

the court order the ad•ission. The report shall include the 

factual basis for the reco•aendation. and shall describe any 

tests or eYaluation devices which have been employed in 

evaluating the patient. 1f no responsible person has yet 

been appointed, the court aay appoint one at this tiae. If 

there is no parent or guardian the ~art shall appoint a 

responsihl.e person. At the request of the respondent, his 

parents or guardian or the responsible person, the court 

shall appoint counsel for the respondent. If tbe parents or 

guardian are indigent and if they request it. the court 

shall appo:i.ut counsel tor the parents or 9uardian. Hotice 

of the recommendation shall be •ailed or del~vered to the 

respondent, Ais parents or guardian. the responsible person. 

nezt of kin. if knovn. and the attorney for the respondent, 
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i.f <UlJ, and tor the parents or g-rdiaD, if anJ. 

(2) '!'he respondent, laB pa.E"ents or guardian, tlae 

respoaaible peraua, or tbe attorney tot any party aay 

req-t that a hearing be had on the reCOittlendatiOil. U' a 

lleeriuq is requested • the c011rt. sb&l.l •ail or d eli.Yer notice 

of tile date, u.e and pl.ace of the heviaq to each of the 

part.i.es listed at the beq.iDDiDg of this subsectio:lt. '!'he 

heariag -.u be to the coart vitiaoat jury. '!'he rules of 

ci•1l proceclusa seall apply. 

(3) :tf t..ke court. fiRds that 

d :i.sabl.ed aiiG sericasly deyelopaeat.a~y 

00..\lDity-based services are 

the respolll1eat is 

t.bat awailabl~ 

the ret~poadeat adai.t.ted w a 

DGt nequate, it sha~l order 

residential tacilit.y for an 

eztenda.i coarse of treataeat aDd habllitatioa. If the court 

finds that tile respoaaent is devel~tally disabled, and 

in need of dewel.op-ntal. ditiiabilit.ies services but tba·t 

aYail.abl.e co--it.y-based services are adequate, it shall 

order the respoodeBt to undertake a co••uait.y-based coarse 

at treataent aad habilita~ion. It ~he court iinds that. the 

respoll.dent is not deYelop111ental.ly disabled or is not in need 

at developaental disabil.ity services, it shal.l. disaiss the 

re(j-st. 

(4) lt none of the parties noti.iied of 

reco-.aendation request a hearinq, the court aay issue 

order aut.horitia~ the person to .be adait.ted to 
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residential tacility for an e~tended period of trea~erit. and 

habilitation, or the court •ay initiate its ovn inquiry as 

to whether tne oroer shoa1a be granted. 1·he court say 

retuse to authori2e adlllission ot 4 person to a residential 

facility for an el(tended period of treataeJit anti 

habilitation rl such dd•ission is· not in: the best interests 

ot the person. 

(5} If: any ~t'S()Il iS aa.ltted to a reSiileiitiill 

facilit-, tor an ellteaded course of habil.itat.icn vit..tloat a 

beating, an"d i'f sltbseqtn!nt to such adai.Ssion one ot t.he 

parties who cotll.d ha'l·e 'E"ell~ested a hearing learns tllat an 

alternative course o-t t.reat.•·ent. is aYailable which is .Ore 

suitabl.e to the needs of the resident.. the party aay reqeest 

the prote§sional person in charge of the resident. to rele&be 

the resident to the al.teruative, if it is a ooa111unit,-based 

alterna·t.ive, or tranSfer the resident to the alt.ernativ·e. it 

it is a residential alternative. Any such transfer or 

release shall. co•pl.y with the reguire•ents of section ~. If 

the professional person in charge of tbe resident refuses to 

authorize the rel.ease or transfer. then the party •ay 

petition the court. for a hearing to deteraine wnet.ber the 

present resiaential al.ternative shoula be continued. ~he 

hearing shall co•ply with the procedures set forth in 

subsection :<: oi this section. 

Section 9. (1) flo person s.ball he adaitted ~o a 
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residential facility for long~r than thirty (30) da~s eicept 

on approval ot the court. WbeneYcr a.person is adaitted to 

a residential facility for longer than tb~~ty (30) days, the 

court •ay appoint a person other than the parents or 

guardian to act as responsible person for the reside~!. If 

there is no parent or guardian, the court shall appoint a 

responsible person. 

(2} The court order approYing the adaission shall 

specify the aaii•u• period ot tiae for which the person is 

ad•itted to the residential facility. In no case shall this 

•axiaua period e1oeed one year. 

t3) 1f at any tiae auring tbe period for vhica a 

person is adaitted to a residential facility for an ell:tended 

period of habilitation and treataent, the professional 

person in charge of the resident decides that there exist 

sufficient coaaUBity-based alteruatives to provide adequate 

t.reataent and habilitation tor the resident, or that it is 

in the best interests of the resident that be be transferred 

to another residential facility, then he aay release the 

resident to such coaaunity-based alternative or transfer the 

resident to the other residential facility no less than 

fifteen (15) days after sending notice of the proposed 

release or transfer to the resident, his parents or 

guardian, the attorney who most recently represented the 

resident, if any • tbe responsible person appointed by the 
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court, if any, and the court which ordered the adaission. 

lf any ot the parties so notified objects to the release or 

transfer. they aay petition the court tor a hearing to 

deteraine whether the release or transfer should be allowed. 

The hearing shall coaply with the procedures set forth in 

section 8. The court aay on its ovn initiative inquire 

concerning the propriety ot the release or transfer. 

Bothing in this subsection shall prevent the transfer of a 

resident to a hospital or other •edical faci1ity for 

necessary aedical treataent, or eaerqency traosfer of a 

resident to a aenta1 hea1th facility • provided such 

eaergency transfer coaplies with the statutory requireaents 

for eaergency detention of the aeatally ill. Within 

twenty-four (24) hours of an eaergency aedical or 

psychiatric transter, notice shall be giYen to the parents 

01: guardian of the resident, the responsible person 

appointed by the court, it any, and the court. 

(4) lf the professional person in charge of the 

resident deteraines that the adaission to the residential 

facility should continue beyond the period specified in the 

court order, be shall, at least fifteen (15) daJs before the 

end of the period set oat in the court order, send written 

notice of his recoaaendation and request for renewal of the 

order to the court which issued the order, the resident, his 

parents or guardian, t.he next of kin, if knovn, the attorney 

-lfl- SB 388 
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whd lli'ost re:ceut:ly represnted t'he resident, if any. and the 

respc;nsible perEoa appointed bj tbE! court, if any. The 

recoa•endatioo aad request shall be aec~paniea by a written 

report Which shall deecribe the habilitation plan which ltas 

been undertaken for the resident and the future habilitation 

plan which is anticipated by the protessi.otlal person. 

(5) :rf any per£on so notified requests a hearinq, the 

court shall set a tiae and place for the hearing- and sha11 

•ail or deliYer notice to all of th~ persons ufora'Qd of the 

rer:O•aelldation. The hearing slutll be coldl:acted in the 

•anaer set out in sect.ion 6. If the court fiJlds tlta.t t.lle 

residetlti.al. ad•ission is still jnst.ified, it aa.y order 

conti11nation of the ad•ission to that residential facility 

or transfer of the resident to a di££erent residential 

facility. It the conrt finds that the resident is still in 

need of ae•elopaental disabilities serYices but does not 

require residential treat•ent, it shall order an appropriate 

course of co••a:ni'lJ-based habilitation, or, i± all parti-es 

are willing ±or the resident to participate i~ a 

co••unitr-ba.sed progn• of habl.litation, it shall dis•iss 

the petit1on. If the need tor developaental disabilities 

serYices no lonqer exists, the court shall dis•iss the 

petition. The court shall not order continuation ot 

ad•ission to a residential ±acility vbich does not have an 

individualized habilitation plan for the resident. In its 
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order, the court shall .ake fiudinqs of fact on whica its 

order is based. 'l'be coort •ay on its own initiative i~quire 

concernibg. the suitability ot continuing an ad•ission to a 

resideriial facility. 

Section 10. Bearings held pursuant to this act &b~l 

be b-eld in t.he district coort for the district where tile 

respondeat resides. Except that at the request of an, 

party, or the protessiODal persoo vilo •ust be present at the 

bearing, a hearing aay be held in the district court tor the 

district where the respondent is undergoing evaluation, 

treataeat or habilitation in a residential facility, O£ is 

undergoiD9 c011•uaity-basea eYaloation, treat•ent or 

habilitation. The cost af any hearing held pursuant to this 

act shall be born bJ the county where the respondent 

resides. 

section 11. Any order issued by a court after a 

beariog held parsuant to any proYisioo of this act •aJ be 

appealed to the Rontana supreae court in the saae aanner as 

for civil appeals generally. 

Section 12. Whenever evaluation by a p~fessional 

person is orderEd by a court pursuant to any provision of 

this act, the person being evaluated, his parents or 

quardian sha~l nave a reasonable choice of a protessiona~ 

person qualitied to pertoL·m such service. 

Section 13. ln any hearing held pursuant to this dCt 

-~u- sti ~be 
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whicb involves consideration of the recoamendation and 

report ot a professiona.l person, the pr"ofessional person who 

made the recommendation and report shall be present at the 

hearin~ and"subject to cross-exaaination. 

Section 14. In any hearing held pursuant to tbis act 

the court aay request the county welfare departaent to 

prepare a social suaaary of the respondent for use by the 

court. 

Section 15. Bo person who has reached the age of 

aajority sha.l.l be coapelled against his wi.l.l to undertake a 

course of treataent and habilitation solely because he is 

developaentally disabled, but only 1£ such disability causes 

hia to be unable to protect his .life and health. 

Section 16. ~be parents, guardian, the person hiaself, 

or a professional person aay adait a person believed to be 

de•elopaentally disab~ed to a residential facility on an 

eaergency basis when necessary to ~rotect the person froa 

death or serious bodily hara. However, if requested by the 

parents, guardian or the person adaitted on an eaerqency 

basis, a petition as set out in section 5 shall be filed on 

the next judicial day by the county attorney of the county 

where the person resides. It a petition is filed. the 

professional person assigned by the court to conduct the 

exaaination and inquiry shall report back to the court on 

the next judicial day following the filing of" the petition. 
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Once a petition is filed, continued detention in the 

residential facility shall be allowed only on order ot the 

court when necessary to protect the res~ondent froa death or 

serious bodily hara. In no case shall an eaergency 

adaissi.on to a residential facility continue for longer than 

thirty (30) days without. subsequent proceedings before the 

court. 

Section 17. (1) Unless specifically stated in an 

order by the conrt, a person adaitted to a residential 

facility for an extended cou~:se of habilitation sh411 not 

forfeit any leqal right or suffer any legal disabil~ty by 

reason of the provisions of this act except insofar as it 

aay be necessary to detain the person for habilitation, 

evaluation or care. 

(2) Whenever any person is adaitted to a residential 

facility tor a period of aore tban thirty {30) days, for an 

extended course of habilitation, the court ordering the 

adaission aay •ake an order stating specifically any legal 

rights which are denied tbe respondent and any legal 

disabilities vhicb are iaposed on hia. As part of its 

order, the court -r appoint a person to act as conservator 

of the respondent•s property. Any conservatorship created 

pursuant to this section shall terainate upon the conclusion 

of the adaission i£ not sooner terainated by the court. .l 

conservatorship or guardianship ex~euding beyond the period 

-22- SB 388 
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of tile atlai.ssioD -y not be c:r&lrled ea.eept. acoo.cding to the 

procadDres set forth aDder tiOD.·1:itaa lav tor t.lle appoiauent 

of oou;er~ra-t.o:rs aJUl g-rdians geDeral.ly. 

(3) Ally person vbo has bee11 ad&it.ted to a resiileat.ial. 

f.tt.c:illty p.u.rs~~all't to t.ll.is act; shell be a at.oaa1:ic::al:l y 

reJrtoi:'ed upon t.he 1:en~iaat.ioa of the lUlaU&iOB to all of Ida 

ci.vll -aa4 legiil. ru.Jht.s which llaJ laawe b- lost. VbeB he -s 

addt1:ed. ~bis sub&ectiDJl shall not. a£fect, how~Rer, aDJ 

gu~iaasbip or coaser~ratoralaip CEeeted indepeadeat.ly of t.he 

adaission proc:eediaqs, acc:omiag to 1:u provisi- of 

llontaaa l.av :r:elatiag t.o the appoillt-t. en c:onsencrtors and 

gaadiaas geaerallJ. ADJ peltSOn vho leawes a r~ent.ia.l 

facility fol.loving a period of evaluation aad habil.itat.iou 

shall be given a 111:itt.en st.at.-ent. settiug tort.ll the 

s ll.batanoe of this sllbsectiOil. 

C'J) lD}' person adaitted to a raaidea:t.i.al. facili.t.y 

prior to t.he effective date o~ this &Ct. shall enjoy all the 

rights and privil.eges of a person aoaitted after the 

effective date o~ thi£ act. 

section 18. (1) lf a person is adait.ted to a 

residential facility under the provisions of this act and is 

eligible tor hosfital care, treat.aent or hab~itation by an 

agency of t~e United States, and ii a certificate of 

notification iroa snch agency sboviny that facilities are 

available and that the person is eligibl~ tor care or 
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tJ:eat.aeAt theJ:e;ill is r-.itad , t.De coart: Ail:~ or4er the 

person 1:0 be placeQ. ill t:Ae costody o:f the ageacy fo.r 

.. pitallzet.ion. <f'he chief o.t:ficer Qf aaJ hO&f>it.a.l. oc 

~i.deatial. -t:ae;i.:l:itf opes:;a<t.cl by the ;aqepey aad i.n .ei:ch ~ 

peJ:SOD is ad•itted abal:l.. rith r-pect u ;the ~. be 

'VeS't:ed rith the saae poMerS a& the su.per;intendeBI. ot: t-he 

Boulder li:iW'er school ami aosp±t.al •±th respect t.o ~. 

CllstodJ • trausfH asd releaae of the peraon. Jariad'icti.on 

sbal.l. be ret.a.i.Slea i:ll the appa:opria-te coart.B of tiis ~ t.o 

i11qaU:e into 't.be aent:a1 cOJI&ioU.on of pebODS .so ..a-C~.-~t:t.ed, 

aJMl to 1leteraine the n-sai·ty for c:oatinu.a.ace 0.: their 

aaiss10Jl. 

(2) -coasisteat vith O'ther prov.is.i.olls of this act., • 

pereon adai.tt.ed to a resideati.al. facil.ity aud~ tldll act for 

a -period -.ore t.Jlau t.bix:ty (30) daJs _, he coaai:t.t.ed by the 

court. to the c~U~ted:p of: :friends or nezt or kin r-iding 

o.tt.s.ide t.he sta.~ or t.ransf.erred to a res.i4eatial t.&cility 

1ocateci ouot.si.de the sute. if the out-of4rtate :facility 

agrees to recei11e t.lle perso11. provide<i, bOIJ.elfer that. ao sucb 

c~itaent or t.raliSt.er shall be for a l.oeger period of ti•e 

than is per•itted within the state. l.f the person is 

indi.-qent, the ex.pense of supporting hia in an out-of-titate 

facility and the e1pense of transportation sha1l te borae by 

the state of llontana. 

(3) T~~ transt .. r of persons adaitted to " residentidl. 

-24- S& 31:1!l 
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facility under tn~ provisions of this act out of aontana or 

under th"' lavs or another jurisdiction into llontana shall be 

governed b~ the provisions ot the interstate compact on 

11ental health. 

Section 19. No person adaitted to or in a residential 

facility shall be fingerprinted unless required by other 

provisions ot law. 

Section :t:O. (1) A person adaitteu to a residential 

facility aay be photographed upon ad•ission ±or 

identification and the ad•inistrative puEposes of the 

facility. such photographs shall be confidential aad shall 

not be released by the facility except pursuant to court 

order. 

121 No ot.laer non•edical OR I~R-IilbiL I'U'liYB 

photographs shall be taken or used without consent of the 

resident•s parents or guardian or the responsible person 

appointed by the court. 

Section 21. Persons adsitted to a residential facility 

for a ~·eriod of habilitation shall enjoy the following 

rights: 

(l) Residents shall have a right to diqnity, Frivacy 

and huaane care. 

(2) kesidents shall be entitled to send and receive 

sealed aail. ftoreover, it shall be the duty of the facility 

to foster the exercise ot this right by furnishing the 

-25- SB 388 
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necessary aaterials and assistance. 

(3) Residents shall haye the saae rights and access to 

priYate telephone coa•onication as patients at any public 

hospital, except to the extent that a professional person 

responsibl.e :tor :foraolation of a particular resident's 

habilitation plan writes an order i•posing special. 

restrictions and explains the reasons for any sucb 

restrictions. The written order aost be renewed 

BSBMBBllallJ I!OUHLY i£ any restrictions are t.o be 

contilUied. Resideat.s shall. bave an UAEestricted right to 

visitation, except to the e~tent that a professional person 

responsible for fo~ulation of a particular resident's 

habilitation plan writes an order iaposing special. 

restrictions and' explains the reasons for aDf such 

restrictions. 'l'he written order ·-t be J:eneved 

eeaiaaa11ally I!OITifLJ if any restrictions are to be 

continued. 

(4) Besidents shall haYe a right to receive suitable 

educational services regardl.ess of chronological age, degree 

of retardation or acco•panying disabilities or handicaps. 

~) Each resident shall have an adequate aLlowance of 

neat, cl.ean, suitably fitting and seasonable clothing. 

Except wben a particular kind ot clothing is required 

because of a particular condition, resideats shall have the 

opportunity to select fro• Yarious types of neat, clean, and 

-2&-- SB 388 



1 

2 

3 

It 

!) 

6 

7 

8 

9 

10 

11 

12 

13 

1 .. 

1!1 

16 

17 

18 

19 

20 

21 

2:t. 

23 

2~ 

25 

'"B 0388/02 

---Jtle clot.liiJUJo SQcil clotidllg naJ.l be CCIUiiAered the 

ree:U..t•s throagllo"ft ats st.&y in t&e ~t.it.ution. clot.hiag 

~ b -IUit ana type sllal.l -ke it pos~>ible f~ residelrt.s 

te 90 out ot doors i.D iAcl.-eat -nlo.er, to 90 t01: trips or 

Yiait;a app-ropriately ilre£sed, aa4 t.o .alte a nor.al 

appeara- ia t.be c-uai.ty. The facility sUJ.l aake 

J>llD1fia.i.oa for t.ae adefj-t.e a114 r&98l-ar l~Hiadc:i.Aq of the 

r_id .. u • cl.ot.lli-119. 

Cot bela resicle&t. s~ -•e t.lioe r:ig.l&t to keep alld use 

IIi.& o• persoaal po11sessioaa eacept iasotar &li £11Cb clothes 

or penronal poa--i- _, Jae detezai.Jted to be &aRifes:ous, 

eitbet to tli._lt or to otaers, by a pro.fessional .,.:-. 

(7) A r-i.dent O.s a right t.o a haaane p.hysiCiii.l 

eDY:i.roaaeat vit.lt.in t.tle r-ident.ia.l. focilitiea;;. 'these 

facil.it.ies saall be desigaed to a.ke a positive coat.ribntioa 

to tlHI et"ficieat attainaeut of tbe hallilitatioa goals of tae 

resident. To accoepliob tais purpose: 

(a.) lleqalar hoaselt-(>ing and aaiaten•nce p1:ocedures 

vhica v1Ll ensure that the facility is aaintained in a saxe, 

clean and attractiYe coudition shall be 11ewel.oped and 

iaple-ated. 

(bt Pursuant to au established routine ~~ai.nteoance and 

repair proqraa, the physica~ plant sha11 be kept in a 

continooas state of qgod repair ana operatioa so as to 

ensure the hea1th, co.tort, safety and we~l-being of the 

-27- Sli 3lttl 

1 

2 

3 

" 
5 

b 

7 

(I 

9 

10 

11 

12 

13 

14 

15-

16 

17 

18 

19 

;tO 

21 

n 
:<:3 

24 

25 

SB- 03-,N:t.: 

resi4eata aail so as .at to i.apede :i.a aay ~N&Der t.ae 

h&biLitatioD prograas of the resideats. 

(c) The p&Jsical L&cili.ti.es aust aeet a11 tire and 

sa£et.y st&Jt4larda eet:.&bliJJJJecl by Uae state and k>cali.tJ. Ia 

adllitioa, the facility sull -.t soch prOYiai.oAz o:t the 

life safe.tll code of the aatio:aal fire prote.ctioa association 

as are app.li.ca.bl.e to it. 

(d) '!!Hire •-t. be special f~i.J..i..t.ies for -.aabal.at.ory 

resu-ts to aasare t.aeir lil&:tety aaa coamrt, .U.Cl.ucting 

special f:i~tiags oa toil.eu &M w.heelckai.n;. .lppropri&t.e 

prow"isioa slaall be ..ae t.o perai t nonaabul.at.ory resid-1:& t.o 

...,...-.i~te their aeeds to staff. 

(8) a-i4-t& uall kA•e a right to recei.Ye proapt and 

adeqaat.e -~1 t.reat..ent. for any physical &ilae•s aAd tor 

tile pr--t;Wa of aay ll:Lness or clisa.bilit.y. snch ...Ucal 

treat.aerl &ball -t st.anaards of aedica.l practice .i.B the 

co~it.J. 

(9) corpora~ punis.h-nt shall aot be perai.t.ted. 

(10) 'fhe opport.IID.ity for re~igiolls worship shall. be 

accorded to each resident who desires aocb woroip. 

ProYi£ioas £or relig.ioas •orship shall be DUe avai~ab.le to 

all residents on a nondiscriainatory basis. lo indiYidnal. 

shall be coapelled to ~nqaqe in any reliqions acti~ities. 

{11) Residents shall nave a right to a nonri.sbing:, 

vell-ba~anced diet. The diet tor residents shall yroYide at 

-2tl- SB :jtl6 
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a •iniaua the recoaaend~d daily dietary allowance as 

developed by the national acadeay or sciences. Provisions 

shall be aade for special therapeutic diets and for 

substitutes at the request of the resident, or his parents 

or guardian or next of kin, or the responsible person 

appointed by the court, in accoraance with the religious 

reguireaents of any resident's faith. Denial of a 

nutritiona~ly adequate diet shall not be used as punishaent. 

(1~1 Residents shall have a right to regular physical 

exercise several tiaes a veek. It shall be the duty of the 

facility to provide both indoor and outdoor tacLlities and 

equipaent for such exercise. Residents shall have a riqht 

to be outdoors daily in the absence of contrary aedical 

considerations. 

(13) &esidents shall h~ve a riqht, under appropriate 

supervision, to suitable opportunities for the interaction 

with aeabers of the opposite sez,. except where a 

professional person responsible for the foraulation of a 

particular resident•s habilitation plan writes an order to 

the contrary and explains the reasons therefor. THE OlDES 

I!IJS'l &:E liEiiEliEJ; I!Oli'l'BLl _IF _ 'l'H! &RS'l'l:iiCTIOJ I.S TO BE 

COII'fllllED. 

Section 22. (1) Persons adaitted to residential 

facilities shall have a right to habilitation. including 

aedical treataent. education and care, suited to their 
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needs. regardless o£ age, degree of retardation or 

handicapping condition. Each resident has a riqht to a 

habilitation proqraa which will .a1iaize his hnaan abilities 

and enhance his ability to cope vit.b his environaent. Every 

residential facility shall recognize that each resident, 

regardless or ability or status, is entitled to develop and 

realize his :tullest potential. The facil.ity shall iapleaent 

the principle of noraalization so that each resident aaJ 

live as noraally as possible. 

(2) Residents shall have a riqbt to the least 

restrictive conditions necessary to acaieve tae purposes of 

habilitation. To this end, the facility shall aake every 

atteapt to aove residents froa: 

(a) aore to less structured living; 

(b) larger to saa1ler facilities; 

(C) larger to saaller living units; 

{d) group to individual residence; 

(e) segregatea froa the coaaunity to integrated into 

the coaaunity living; 

(t) dependent to independent liTing. 

C)) Within f &ll£toeea f 111) TB!.l!U (30} days of his 

adaission to a residential facility, each resident shall 

ha11e an evaluation by appropriate special.ists :tor 

proqraaaing purposes. 

(~) Each resident shall have an inaividualized 
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AM~i.l.ita:iotl pl.& a f.~ t1r ttae ad.li.tt- nu pLu. 

&Ul.1 be 6eYelope11 lly appL"Opri.at:.e ~iaaal ~ -• 

.tapa--tad as soan &s pos.sitlle bat 110 Later tilaa :f-rt;een 

('141 ckys Ut.er .t.he resideat.-s aclei65io.a to tile £aciliq. 

a.n i~ria prOfJDo& of aab.il.i$ati.an.., :biuied 011 1tae 

pr-daS.srion -illUtiott cgndlloC'l.etl pw:S&iUL't: u thi.l; act# 

shaU ~ pr..,.pt1y upon the resi.fleai: •s a&aiasioa- boll 

1Julb:i.dUli&ed U.bi.liut..i.on plaa sllall OOAtailt: 

t•J a sta~ of the ~~&br~ of the specific 

1i.aiut.:ioas &Dd apecj;f.ic aeecJs .t tbe ~ident; 

41rJ a deacd.pti.011 of i.tteaediat:e aad ~g...aage 

hablliuU.on g.oa.ls with a projaci;.ed tiaetab1e for thei.r 

attai-t.; 

(c) a s'ta'teaeat. ot. -• an exp.lanat.ion .tor. the plan 

of aabil.i.tation for achi-i.Bg Uese iat.eraediiili:.e -d 

lollf-Dlllqe goa.l.s; 

Ctll il. s~t-ent of th& 1east resc:rict.ive setting tor 

habi1itatioe necessary to achie9e the habilitation goals of 

the resident; 

(e) a specification of the professional persons and 

other staff -hers who are responsi.ble tor the part.icul.ar 

resident•s attaining these habilitation goals; 

(f) criteria for rel .. ase to less restrictive settings 

for habilitation. including criteria for discharge and a 

projected date for discharge. 
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(>) u pan. « ilia ~t.aoti011 pl.aa, .-~ J:e$.w...t, 

e.hall ~e u iDctiYi.d.N.li:J.M post-insti.t.ati~•liu1j,o.a ~. 

1'JU.tl pl.MI Aa.l.l be .a.-1Dp4ld by il prot-.;i.aaal ~ IIIlO 

shall befia ~ioa ot . .socta pJ.a11 liPQil u~ ~iile:llt• s 

aaieie.ioll too Uie iDst.;i;tlrti.Qil UO sb&ll CIG&J>l.et.e S!lCijl pl,tul AS 

BOOB - ~:i.cUle. 1'ohe ~t.s or gailri~ or U4!Xt of~ 

of ~ resi!ia~K,. the ree>}>Qil6ib~e pe..UiQt.l <l.K>OiatW ~~ ~e 

ooart., if •:ar, -.cl tee a.sideat, it a.bl.e w gil'e i.~ 

ooa&eat,. .UU be ooasal.tad ill ~e clewel.opaent 9.1 saob plAa 

ani! slwlll be .inforaed Qf tile .CQilt.ent of sllcll }'l.An. 

16} :ta the i.rrt.tt,;ests of cont.i-itr ot cu:e, ~ 

p£0£ese:i~1 per.-.n shAll waenever possi.b~e t.e ~si.b~e 

tor &ll.peJ:YiSiJUJ t.he :i.afoJ.e.entation oi. the Ji.abi.li.ta.tio.v. pl.aa, 

iiLt.eq.ratiJI.g ·t.he •aioas i16{lect.a> of the oabiJ.itati.on ~ ...... 

AJtd recording tae reai4eat.•s progress .u; &ea.l:iared by 

objectiwe indie&tors. l'bis prQfessi.o.nal. peoson soal.l .Uso 

be resp011Sib1e for easurug tut the re~if!eat. is rel-sed 

when appr~riate to a less rest.rictive h4hi~t4tion setting. 

(7) 'l'lle h4hilit.ation plan shall l>e continuoas1y 

reYiewed by tbe responsib.Le tor 

superr.ising 

aoclifieo i1 

the 

pro;Lession.U 

iJipl-eat.atiDn 

person 

of t.he p1an and shall t.e 

adaission ana 

shall receive 

nec~sary. ln 4ddition, six months alter 

at least ahnually therea1t~r. each re~iaent 

a coaprehensive psycholo9ical, social, 

edncatioaa1 and aedical diagnosis and evaluation. ana his 
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habilitation ~lan sball be reviewed by an interdisciplinary 

tea a of no less than 

resident care vorlters as 

habilitation and care. 

liiYI.l!iED I!O!i'I'HLI. 

two 

are 

A 

professional persons and such 

directly involved in his 

HABILITATION PLA8 SHALL bE 

(6) Each resident discharged to the cua•unity 

have a proqraa of transitional habilitation assistance. 

(9) The professional person in charge of 

shall. 

the 

residential facility shall report in vr1ting to tbe parents 

or guardian of the resident, or the responsible person, at 

least every six aonths on the resident•s educational, 

vocational and living skills progress and aedical condition. 

Such report shall also state any appropriate habilitation 

progra• which has not been afforded to the resident because 

of inadequate habilitation resources. 

(10) The parents or guardian of each resident, or the 

responsible ~erson appointea by the court, shall proaptly 

upon resident•s adaission receive a written copy of all the 

above standaros for adequate habilitation. Each resident, 

if the res~dent is able to coaprehend, shall proaptly upon 

his adaission be o~ally intoraed in clear language of the 

above standards and, where appropriate, be provided with a 

written copy. 

section ~3. Coaplete records for each resident shall 

be •aintained and shall be readily available to professional 
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persons and to the resident care vorAers ~ho are directly 

involved with the particul.ar resident and to the aental 

disabilities board of visitors. All intoraation contained 

in a resident's records shall be cons~dered privileged and 

confidential. The 

person appointed by 

parents or 

the court, 

guardian, the responsible 

and any person properly 

authorized in writing by the resident, if such resident is 

capable of giving inforaed consent, or by his parents or 

guardian or the res~onsible person, shall be peraitted 

access to the resident's records. These records shall 

include: 

(1) identification data, including the resident•s 

legal status; 

(2J the resident's history, including but not li•ited 

to: 

{a) faaily data, educational background, and 

eaployaent record; 

(b) prior aedical. history, both physical and aental., 

including prior institutionalization; 

{3) The resident•s grievances if any; 

(4) ln inventory of the resident's life skills; 

(5) 1 record of each physical exaaination which 

describes the results of the exaaination; 

(b) A copy of the individual habilitation plan and any 

aodifications thereto and an appropriate suaaary which v£11 
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guide and a-.ia:t. 1<Jae cb~Eid~ c:are .trOrlt~ ·in 2.apl.-ti:ag 

tbe ~t_.s p~:e9xaa; 

fl') The £.illdi:!lgs aade in perio4.1cc revi-ews -o£ -th-e 

habili~n plaa vhiell fi11di·ll9fi sii.All iaclode dJl -al.ysis 

of Ue -successes cad fai.lJires ot tae hallili ta:t.iorl JIJ:Ggota 

and ataall tiZ!!8Ct -wute¥er aodit'iGKioas a.r:e aeoes&&q; 

(8} I <»P:Y at: the poBt-:iJJStiattiQJI&.lization plar. aad 

llaJ ~ifi:cati.oAs tberetoo., &ad a -.u:y of -tile step~~ that 

hawe JleeJI taAen to iapl.-at ·tba.:t p~; 

f9) A ·aedic.at.iaa h.is:toq a.ad at.ftiiS; 

.(10) .. ~.aaq" of eaab .aigaific-t cODt.act by a 

professional per&GII rith a r-icleo:t; 

f11) I suaaary ot the resi.dent·•s respoase to his 

prograa, prepared by a prof~sional person iaYolved ill the 

resident•s habilitation anll recorded at l.e<tst -aonthly. Such 

resjiOilse, wher-er possibl.e, shall be sciasliti£ical.ly 

docaae~t.ed. 

t12} A aoothly soa.ary of tbe ezteat and nature ot the 

resident's work acti•iti.es and t.be ettect oL soch activity 

upon tlle resideat. •• progreas aloag: the ubilltation pla11; 

(13) 1 sigued order by a protessiODal person tor any 

physical restrai11ts; 

(14) A description ot any extraorilinary incidellt or 

accideDt in the iacility i.Jivolvin~ the r~sident, to be 

entered by a staf:t aeaber uotiJlg persona~ knowl.94ge of the 
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:iac.ide~t ~ aoci4eo-t or o,tJler £OJW;;Ce o± ,iU,~a.tA- .. 

.i»ciJnit£nq ~ rf!PArts .,Qf inYestig<LtiOl'.S .-O.f 

-~t.laeD<t-; 

·('t!i>) A SMIIA·J:if .of ~J •.irits -ABO .oon~t..s.; 

( J6c) A -ar§ of .attt.eJI.ilanoe Qlltl .l.e.u~~ UQII the 

fa<:iU.ty; 

C 17) A record o£ -ii~Jll sad..zllr86., illnti<s~ 4 lt.reAa:t.aelllts 

tbeJ:eof • a.Bd :t.annUil<tio:ns • 

Section ~4 • 5il!lllio IIE¥e:&si•ti -l' o&iliiR &~~~W1JI'I!!SIIl lllf .a 

_ .. _..._. h•i l:i!lly :ilbell anl ¥1 I4.1N111Uijil~ -• 

&sat;i:ieaS.Wa ee']8ieHe&e& pE&Bl:t~MM 41t ~•ae atsa•e et 

leaY:a:a i.e£ ttaua .... ,.!J&!Ii ta :p&M'M:e t&-•e•;ise . .- tiiJe .saae 

p:1'811i-i:ea JeF"heRe ill Bea\iiAas e.a._ s'Wott •-eeee all•l.l 

••a• see &aae l*esea~ aai .ea&~isa.._a ae~_..e•••~ «e 

J!e•ee&e wile .INIOJiage ie- p•io•at.e ~~-eU.se IN 4;1leoi£ &J&e:iaJ.t.y 

eoloee.ae- j,a .Measa-= All resident. care vw:keLS _who h;ne uot 

bad prior c:.Li.nical e1perience in a resideat.ial i.cacility 1Br 

habilitation ot the !le¥elopaen.tal.ly d.i.sabled shall Ji<>ve 

suitable orientation tr«ini~g. Statt ~bers ou dl.l ~eve~s 

shall have sllitable, regularl.y scned11~ in-bervice 

tJ:atlling. Each resident care worker saall be uDder tne 

direct professional superYi~ion of a ~-a~~ed 1 

PBOr§SS~OkAL ~ERSO@. 

Section 25. Every residentiaL facility sha11 probibit 

aist.reatsent, neglect or abuse •n any ior~ oi any resident. 
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Alleged violations shall be ~eported ~•mediately to the 

professional person in cnarge of the tacility and there 

shall be a written record that: 

(1) each a~egeQ violation lias been thoroughly 

inYestiyated and findings stated; 

(2) the results of such investigation are reported to 

the professional person in charge ox the facility within 

twenty-tour (21i) hours oi the ~:evort of the incident. Such 

reports shall also be aade to the aental disabilities board 

of visitors aonthly and to the developaeutal disabilities 

adYisory council at its nezt scheduled public aeeting. Bach 

facil~ty shall cause a written stateaent of tais policy to 

be posted in each cottage and building and ciJ:Culated to all 

staff aeabeJ:s. 

SECTION E6• aBDICATION YOB BESIDB&TS. BESIDEHTS HAVE 

A RIGHT TQ bE FREE fBOft UNRECESSAhY OB EXCESS!JE MEDICATIOI. 

NO HED!CATION SHALL SE ADMIHISTEliED DILESS AT THE WRITTEN 

OBDBB OP A PHYSICIAH. TBE PhOPESSIOHAL PERSOI IV CHARGE OF 

THE FACILITY AND THE ATTBHDIJG PHYSlCIA¥ SHALL BE 

BESPOJSIBLE FOR ALL SEDICATIOH GlVEI OB lU!lRISTERED TO A 

BESIDE!T. THE OS~ OF SEDIC&TIOV SB!LL lOT EXCEEp STABDABDS 

OF USE THAI ABE ADVOCATED Bl THE DJITED STATES FOOD AND DRUG 

AD!INISTRATIOM. ROTATIOM Of EACH I8DIYIDOAL 1 S KEDICATIOV 

SHALL BE KEPT IN HIS BEDICAL K!COBDS. AT LEAST iEEKLI AH 

ATTEIDIHG PHISICIAI SHALL BEY1Ei THE DBUG BEGJMEI OP EACH 
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PA'l'J:l!!IT DliDE!i~ CAliE. ALL PRE:>CRIPTIO!iS SHALL B!$ liRITTEfl 

WITH A TFBMINATIOJ pATE, ~HICff SHALL HOT EXCJED THIBTI C30) 

DAIS. aEDlCATIOBS SHALL JOT oE USEp AS PUJISHMEIT, PO& THE 

CONYE.IEIC~ OF STAFf, AS ! SUBSTITUTE POi fROGRAK, OB lH 

QUAMTI~I~S 1BAT II1ERPEB~ WITB THE RESIDERT 1 S TB§AtSERT 

UQGIAML 

Section £!. (1) Residents of a residentia~ facility 

shal~ have a right not to be subjected to any unusual OJ: 

hazardous treataent procedures without the express and 

info~:aed consent of the resident, if the resident is ab~e to 

give such consent, and of his parents or guardian or the 

responsi.ble pe~:son appointed by the court, after 

opportunities for consultation with independent specialists 

and legal counsel. such proposed procedures shall first 

haYe been reviewed and approved by the aental disabilities 

board of visitors before such consent shall be sought. 

(2) !!hysical restraint sball be eaployed only when 

absolutely necessary to protect the resident troa injury to 

hiaself or to prevent injury to others. Restraint shall not 

be eaployed as punishaent, for the convenience of staff., or 

as a sobstitute for a habilitation prograa. Restraint shall 

be applied only if alternative techniques have failed and 

only if such restraiat iaposes the least possible 

restriction consistent with its purpose. Only a 

professional person aay authorize the use of restraints. 
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Os:dea ,UJ-r restuillts bf ,a p.rofe&Siioaal. persOD o~~ball he ill 

wri~g <nad Ji.ba..U. set: lie ill torce fQI." longer tba.a tvel,.,_e 

(12) ao.rs. iolb.-ewer I>b-Jsical. .:estrai.at is ~ereil sllitab.le 

p.ro~ :.ball be -.e t.or t,he ~ort ana physical .-eeds 

of the ~son restr4iaad. 

C3) :>ec::J.u:iilll1 defined as the pla~n:t of a _residellt 

UQIIe i.o il locbd l:OQII lp.B 1011=1'QBAPIU'!IC PIUifOSES, shdl 

not be -pioyed. :Legi.'t.1-aa.t.e "tJ.ae ou• p_rocedllreil' .uy be 

atill%ed !I.Jlder clCl&e a.od di..rect pruJ.-iPul supe~isi.on iUl 

a tecbiqtle in be.lla-.:~p.iJI.q progJ:&Jas. 

14) ;Beha-dor IIOdificat.iPJI prog.r_...s iJlwolY.iag t.be .ue 

of 11.0,1;iANu; or <t ... i.u .st.i.lllll.i 88a.U lw .reYi-e4 ud 

App.r~ed bJ tbe ••at:al .diS<lbilit.i.es board of Yisitors llJI.d 

shall be COIIdll.Cted oaly vitll Ue e~pres.s a.a i.af.oue.d 

co:u.~;at o.f the att.ected resideJlt, if tbe r-ideut is ;tble to 

gi1'e SileO conse.llt, <Uld of .b..i.s parents or g.aardian or t.be 

respo11si.ble person appointed .hy the cPII.J:t • uter 

opportanities for COD.sultation wi.t.b indepelld-t specialists 

and with ~al cauasel. Such behavior •odific•tion pro9raas 

shall be condu~ted only under the superYision ot and iD the 

pnsence ot a professional person vno hilS bad proper 

trainiDg in such techniques. 

{5) •• Ees~&eafi skall 8e satijee~ed ~ a ~eha'lf~B£ 

aeai&is&Yo8B !'-!J- ie&i!jBea •e el.Htiwlt;e 4 t'A£fii-sa.W.£ 

pa4;fi~ et lulio;t•.i•u; wifia6la4> P£ie£ &e£filot~at;.:t,ea liof a 
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pllo}'liJoj,8iiae ..._. .•e 6aa ••ul...a ..._ ., 11i ieM .;. _.......,. .W 

lleba...,.. Ml lie -W.!Il1Ja.N!Mil ....ad .Uaas ted e111111l Jla)IM'i_. ..¥ 

ltM •-ea llof • jlitJWiwl. li'eaait.iea vloiM ••W lie ..,...st.es 

•t ..,.E.I!I'riaM .aei.i:eal t••• tv•as• .10 D~SJ.dent ....U. be 

sub~t.ecl to a .b-.a.Yior .oa..t.t~ pJ;Qqraa which o~tteapts 

to itS:t.ingui.sh soci.cllly a.ppropria t.e behaw ior Qr to -d~ 

nev beh .. io~ patterns when such behavior aodiLications ~~ 

onlJ .u-.a:tut.ioaal con:ntllience. 

(.6) lUect.ric s.b~ d-i-ces shall ae oooa;i.cl~-eil a 

reseou::ck techn.iqa.e 101:: the parpose ot U..is act.. $aeh 

d-ices s.llal.l onJ.} be ose4 in ectraoraiaaq ci.rcuatalleel> to 

pre-at. ..t~elt--.atilat.ion ~eadiJlg to repeat.ea a.-£1 _possi»ly 

per-neJLt pb}'sic::al .daaage to the resident and only aft.er 

al.terlla.tiYe tecbJliqa.es ha:w:e ia.:U..ed. The use -01' such dev~ 

shall be subJect to tbe conditions ~:>r~ri.bed by tbis act. 

for -per.uteutal research geluu;;:lllJ aad ~>hall be u~ only 

under tbe d1rect il1ld spe~fic oraer of the prot~ss~nal 

person in charge ot the res~dential facility. 

Section ~· Residents of a resideDt~al f•~ili~y s~1 

hawe a right not to be sUbJected to expe~iaental research 

wi.tbout the express ana info~aed consent of t~ resident. ~t 

the resident is able to giYe such consent, anJ ot his 

parents or guardian or the responsitle person a~~ointed Ly 

the court after opportunities tor consultation wit.h 

independent SfeCiali.sts and with leyal counsel. such 

-lt{J- !it> 3bb 
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prol'osea rest<arch shall first have l>een reviewed and 

approved by tile aental di.sab~l~ties bOdo_rd of 'li.sitors before 

such consent shall be sought. Prior to sacb approval the 

board shall deteraine that such research complies with tll.e 

principles of the stateaent on the use ot buaan subjects for 

research of the American association on mental deficiency 

and with the principles tor research involving buaan 

subjeL~S required by ibe United States departaent of health, 

education and welfare tor projects supported by that agency. 

Section ~- ~he following rules shall govern resident 

labor: 

(1) lo resident shall be Eeguired to perfora labor 

vbich involves the operation and aaiatenance of the facility 

or for which the facility is under contract vitb an ou~ide 

organi~ation. Privileges or release froa the facility shall 

not be conditioned upon the perforaance of labor covered by 

this provision. iesidents aay voluntarily engage in such 

labor it the labor is coapensated in accordance with the 

ainimua wage laws of the Pair Labor Standards Act. 29 o.s.c. 

sec. 20b. as aaended. 

(2) flo resident shall he involved in the care 

(feeding. c~othinq, bathing), training or supervision of 

other residents unless he: 

(a) bas volunteered; 

(b) has been specifically trained in the necessary 
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(d) is adeguatel.y supervised; and 

required 
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t:or such 

(e) is reiabursed in accordance with the ainiaua wage 

laws ox the Fair Labor Standards Act. 29 o.s.c. sec. 206, as 

aaended. 

(3} Residents aay he required to perfora Yocational 

training tasks wbich do not inYolve the operation and 

aaintenance of the facility. subject to a presuaption that 

an assignaent of longer than three aontbs to any task is not 

a training task. provided tbe specific task or any change in 

task assignaent is: 

(a} an integrated part of the resident•s habilitation 

plan and approved as a habilitation activity by a 

professional person responsible 

resident's habilitation; 

for supervising the 

(b) supervised by a staff aeaber to oversee the 

habilitation aspects of the activity. 

(4) Residents aay voluntarily engage in habilitatiYe 

labor at nonprograa hours for which the faci.l.ity would 

otherwise have to pay an eaployee. proYided the specific 

labor or any chan98 in labor is: 

(a) an integrated part of the resident's habilitation 

plan and approved as a habilitation activity by a 
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protessiona1 persou responsible :for su:perv.i&i.Dg tlae 

resi.delrt as ha.billt.a'tion; 

(b) sopewised hy a stat'£ aeaber to o-rsee the 

habilitation aspects o:f the actiYity; and 

(c) coapellSirt.ed ill aGCOI:Q.aace vith the aini•• •age 

l.aws Df .tbe Pair Labor Standards Act.. 29 u.s-C. sec. 2D6, as 

aaeaded. 

(5) U any resident pertoa:s habilitatiYe labox lfll.ich 

invo-~-s the operation &Jtd aaiAtenaace of a fa~# bat 

due ~ physica1 or aeatal disab~ty is unab1e to perfora 

the 1abor as efficient1y as il pemoa aot so pbysicallJ or 

aent.ally disabled, tllen the patient aay be coapens.ted at a 

rate w:hicb bears tie saae approxiaate relatioa to the 

statutory ainiaaa vage as his abllity to perfora that 

particular job bears to the ability of a person DDt so 

afflicted • 

{6) llesidents aay be re<JUired to perfora tasls ot a 

personal housekeeping nature such as the aaking of one's own 

bed. 

(7) Besieee~e s&a*l se a1~~e6 ~ ~se DEDUC~IOIS Oll 

Pl!ftBWTS FQA CAB! A!p OTBEh CRAkG~S SHALL JOT Q~PRIVE A 

BJS1pE~T Of a reasonable aaount ot the co•~ensation received 

pursuant to this section tur persona~ and incidental 

purchases and expenses. 

f8) Staftin9 sha~l be sntiicient so that the facility 
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is not dependeDt upon the 11se ot residents or voJ.un-teers :foi: 

the care~ aaintenance or habi~itation of othe-r residents or 

tor incoa~t:oduci.Jlg se~ices. 'lhe facili-ty shall foraulat« 

a •titten policy to protect U•e residents tra. eip~oitatiou 

when they are engaged in producti•~ work. 

Section .!Q. liithin o~>e (lt year of the eU:ectiw~ da-te 

ot this act, each resident governea by the vra.is4olls ot: 

this act shall be e•alnoted as to ilis aental, eaot:.ional, 

social., and physical cundition. Sllch evaluat..io.~< nr 

r-valuation slul11 be conducted by an interdiscip.liAar}' tea• 

of professional persons who shall use professiotMlllJ 

reco<JniZed tests a ad e:aaaiuation procedures. Each 

resi4ent 1 s parents or guaroian, next of kin or legal 

representative or the responsible person appointe(! by the 

court shall be contacted alld his readuess to •ake 

provisions tor the resident •s care in the coaatllity sball be 

ascertc.il:led. Each t:et>ident shal~ be retnrn .. d to his .ta•ily • 

if adequately habilitated • or ctssigned to the least 

restrictive aaLi1itation setting. where uec~ary. the 

professional person in charge of the resioeat shail petition 

the court to appoiJlt .. responsible person. 

Section 1.!- lo person shail be auaitted to any 

publicly SUfoported nsid<;nt:ial inst.itut.Lon caX:l-1'19 tor 

developmentally disabled persons nuless such in~titntion 

aeets the standards prescribed by thi~ act • 
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SectLon li• (1) ine yovernor sha~l ap~oint a aental 

disabilities board of visitors. The board shall consist of 

five (5) pe1:sons at ~east three (3) of vboa shall not be 

professional persons and at ~east one (1} oi whoa shall be a 

representative of an organization concerned with the care 

and welfare ot the davelopllentally disabled. llo one aay be 

a aeaber of tne board wno is an agent or eaployee ot the 

de~artaent ot institutions or of any residential facility 

Affected by this act. If a board of siailar title and 

st~ucture is created in any act concerning the treataent of 

t.he aentally ill, then one {1) board shall be created to 

perfora the functions set out in both acts and the board so 

~eated shall include at ~east one (1) representative of an 

organization concerned with the care and welfare of the 

aentally ill and one representative of an organization 

concerned with the care and welfare of the aentally retarded 

or developaentally disabled. 

(2) The aental disabilities board of visitors shall be 

an ~ndependent boara ot inqu~rJ ana review to assure that 

the treataent of all persons adaitted to a resident~al 

facility is huaane and decent and aeets the requireaents set 

forth in this act. 

~be board shall rev~ev all plans for exper~•ental 

research or hazardoQS treataent procedures involving persons 

ad•itted to anJ residential facility to assure that the 
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research project is huaane and nat unduly hazardous and that 

it coaplies vith tae principles of tne stateaent on the use 

of huaan subjects for research of the Aaerican association 

on aeotal deficiency and with the principles for research 

involving huaan subjects required by the United States 

departaent of health, education and welfare. Bo 

experiaental research project involving pe~ons adaitted to 

any residential facility affected by this act shall. be 

coa•enced unless it is approved by the aental disabilities 

board of visitors. ~he board shall investigate all cases of 

alleged aistreataent of a resident. 

(3) The boai:d shall, at least annually, inspect everJ 

residential facility which is providing a course of 

residential habilitation and treataent to any person 

pursuant to this act. The board shall inspect the physical 

plant, including residential, recreational, dining, and 

sanitary facilities. It shall visit all wards ctnd treat.aeu.t 

or habilitation areas. The board shall inquire concerning 

all habilitation prograas being iapleaented by the 

institution. 

(4) The board shall inspect. the file of each person 

adaitted to a residential facility pursuant to this act to 

insure that a habilitation plan exists and is being 

iapJ.eaented. 'the board shall inquire concerning all use of 

restraints, isolation or other extraordinary aeasuxes. 
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(5) The board aa:r assist CUI.J patiea;t; at a resi.deatial 

faci.lit:J .in resolving any g.rievaace he uy hUe coace:t:Jl.iag 

his adai.ssi.oll or lis course nf ts:eataent. iUld habiliutioa ia 

the f.acil.i.ty. 

(o) U the board helieYeE that any facility is fail.ing 

to coaplJ with toe provisions of th:Ui a~ iu reqard to its 

physical facilities ~ its treataent of auy resident. it 

shall report its fiDI!i.ags at ouce to the pal:i81tts or ,ua.rdian 

of &liJ patient iD'I'ol.Yed. the ae~:t of ltia. if k.novn. tb.e 

respoasibl.e person appoiated by tile court for ILAJ pati-t 

involMd. the prof.essiOJUil person .in charge o1: the fac.illty, 

the director m the departaent of institatioos aad tae 

dist.J:ict court which hilB jurisdiction over the 1:a.cility. 

(7) The aeatal d.izlabilities boaxd of wisitol'S shall 

report annuallJ to the governor a.ad shall report t.o each 

session of the IS'ontaaa l.egislatuEe co:acern.Ulg the statns ot 

the residential facLlities and habilitation prograas which 

it has inspectea. 

(&) The aental disabilities board of v:tsi tors shall be 

attached to the gD¥ernor tor adainistrative purposes. It 

aay eaploy staff for the pur~se of carrying out its duties 

as set oet in this act • 

section JJ. It any ~exson is a ~atient in a ~•tal 

health facility and the professiORa1 person in charge of the 

patient deteraines taat the patient is sattering ±ro• a 
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dewe1opaellta1 disabilitJ riU4.er than aental i.l.laess and 

shoald aore properly be adaitted to a resideatial 1:acLlitJ. 

then the professioa&l person shall ccaaence p~ocee<ti~s 

consistent vith the procedures set forth in this a~ tor 

adaissions geaerctllJ to ettect such ad•issi.on. 

section 1!· If any provision o± this act or the 

application thereof to any person or circnastaaces iB held 

invalid. such inwalidity shall aot affect other prori.sions 

or applications of tbe act which can be givea effect without 

the invalid prowisioB or application • aad to this eDCl the 

provisions of this act are declared to be seYerable. 

&es~ea 4•• &ee&iea sg da1A1 Rw6a8w 1~411 is a•eaee& 

*• eeai as iellewaa 

'1110 i!.ilil. &11pe-iei.ea M: &leaiive eflllt.el? vaas;i-

te BaalieE £i¥e£ aeaeel aa& aespa..l. !he aepaE,aeat. eaall 

es•ahl.i:eh -~~ iii£eat. t.ee -•i.ees •a lae pi!&YMeol a4o 'l;lae 

seat.e£. l'lle iletaKaeet. shall p-voiae tar t.eapveaEy ViHlSie£& 

tEea t.he Bastaeee t.l?a~aia~ e~atel? le eee M&a•ie£ l?ive£ 

seaeel aail aasfi•a~ ~a£ epee~l aeaieal, peye&e*a~isa~, 

Sectio.D ~- Sections 80-~31)3 thron9h 8G-230!t, !!.!! 

80-231;<, 3~301 through lt!-3413, b.C.I'i. 1!147, are r"pealed. 

-End-
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INTRODUCED BY TOiE 

A BILL FOR AN AC'L J::ll'fiTLE.D: "All AC'l '10 l'hOY IDE POll 'l'BE 

IDE!I~l'IP lCl.TlOJI, liA.i>lLl'I:ATIUb AI<D rlDMAb I;.iGll:'l:. OF THE 

DEY:t:LOP~:t:MTAl.L~ DISAliLJ::D; All IOii>Olllbi Seti'l:oi"li iiQ ~a lli 1 a oG olio 

~ AhD hErEALING SECTlOhS 3&-301 THROUGH 38-303, AKD 

SG-2303 'l:liliOOt>li 80-230'J, AIIID 8u-:t,312, R,C,IS. 1947,• 

BE lT EMAC'lEu BY 'I:HE LEblSLA'lUhE OF THE STATE OF M081ABA: 

Section 1. The purpose 01 t.b.is act is: 

(1) to secure tor each person vho aay be 

developaentally disablea such treataent and habilitation as 

vill be s~ted to the needs of the person, and to aEsnre 

tbat sucb treatAent and habilitation are skillfully and 

huaanely ada~nistered witn 1ull respeCt tor the person•s 

dignity and yersonal integrity; 

(2) to accoa;,·l~sb tb~s goal Whenever possible in a 

co~•unity-based setting; 

(3) to accoaplish ~his yoal in au institutionalized 

setting only vnen less restrictive alt~rnatives are 

unavailable or inade~uate and only vhen a person is so 

sever~y disabled as to resu~re insti~utionalized care; and 

(4) to assure that due ~ro~ss ot lav is accorded ~ny 

person co~ing u~uer the provisions ot this act. 
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Section 2. Oetinitions. As used in th~ act: 

(1) •Board• aeans the aeutal disab~lities boaxd ot 

visitors created by this act. 

(2) ncoaomnnit}'-based facilJ.ties" or •coa111uruty-based 

services" include those services and facilities vn~cn are 

available for the evalnat~on, treatment and habilitation of 

the aevelo}'aentally disabled in a coaaunity setting, 

inclndi119 but not liaited to, vutpatient iacJ.lities, special. 

educatioll servJ.ces, grou., no10es, t.oster hoaes, day care 

facilities, sbe1 tered vorl\shol's• and othe.t co•auni.ty-based 

services and facilities. 

(3) "Court• •eans the d~trict court oi the state of 

!lontana. 

(,.} •oevelopaentally disabled• aeans suffering iro• 

disabilities attributable to aental retardation, cerebral 

or any other neurologica1ly palsy, epil.epsy, aut.is• 

handica~ping aeae~ieas £QEQI~IO! closely related to aental 

retardation and requiring t1eata~ut si.&i1ar to that required 

by aentally retarded indivJ.duals; which condition hds 

continueu or can be expecteu to continn~ indefinitely and 

const~tutes a substantia.l nandicap ot sucu ~ndividuals. 

(5) •Habilitation• aeans the process by vhicb a person 

who is develop•entally disabled is assist.td to acquire and 

aaintain those li~e skills whicb enable hia to co~e aore 

effectively vitb tne de~ands ol. his ovn person Gnd 
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enwironaent and to raise t.he le'lel ot: his physical, aental 

and sociaL efficiency. Habilitation includes but is not 

liaited to foraal, structure« education and treat.ent. 

(&) •weit of kin• includes but need not be liaited to 

t.he spouse, parents, adult children, and adult b~thers and 

sistem ot a persoa. 

(7) •Professional person• .aans: 

(a) a aedical doctor, or 

(b) a person trained in the field of dewe1opaental 

disabilities and certified by the ~eg~aaal ... -.1 ~··~~ 

ii~eetie~, if tolr.e M1!18etie~ ie a J.i:ee-ei flrtJ'IiliiH:ea, a.y a 

•ea.,eE ef *lr.e ~egie&al ie•ela('aeatoal a*&a.,ili*ies aewaai* e~ 

88f'&EiBteaeeat is a liaeaeei fayeieiaa DEl'l.i.fi!BIT Of 

I.ISlUDUOIS Ok Tal! IH!PAJ:U:!U.Itt' OP SO(..,IAL Uu iE!W>1LlUUO!i 

SQJ.lCES l:i!l ACCOJ![!AitC:t liiT!i !iUiiJUDS UP PJ!Ot'BSS10UL 

L!Cl!!!SlliG BOlhf.oS, i'J::DE!tli.L !!lliULA'I:IOit!>, U[l 'tliE JOlll't 

COAII§SIONS 01 ACCBEDITATIOI OF HOSPITALS. 

(8) •i:esident• aeans a person adaitted to a 

residential facility tor a conr.se o~ ewaluation, treataent 

or habilitat~on. 

(9) •hesidential facility• or •taci~ity• aeans any 

resideatial ~uspita1 or hospital ana school which eiists for 

-3- Sb 386 

1 

2 

3 

4 

s 

b 

7 

8 

9 

10 

11 

12 

13 

111 

1!> 

16 

11 

18 

19 

20 

21 

22 

a 
211 

2S 

Sb OJbl:l/02 

the purpose of eYa~uating, treatin<J and hdbilitati~og t.he 

deYelopaentally disablea on ah inpatient basis, including 

tile .Boulder l<iver Scllool aud Hospital and t..he East.ont 

Training center. 'the tera doEo& not include a group hoae or 

foster hoae or a halfway house. A correctioaal facility or 

a facility for the treataent of the aeatally ill shall not 

be a •residentia~ facility• within toe •~aning ot this act. 

(10} ·K~spondent• aeans a person alleged in a petition 

filed pursllant to this act to be dewelopaentally disabled 

and in need o~ dewelopaental disabilities serwices. 

(11) •Bespousible person• aeans any person willing and 

able to assuae responsibility ior a person who is 

dewelopaentally disabled or all~ged to be dewelopaentally 

di.sabl.ea. Whenewer, in any proceeding under thli> act, the 

court believes that a conflict ol interest aay exist Letvaen 

a person who is deweLo~aenta~ly aisaLl~ or ~Llegeri to be 

deYelopaentally disabled and his pa~ent~ or gnarJian, or 

that the parents or guardian ane unab~e to protect the 

interests of such rersoh, u~ w~enever th~re is no parent or 

guardian, the court shall ap~oint a responsible person to 

protect the interests of the person who is dewelopaentally 

ai.sabled or alleged to be deYelq.aentall.y disabled. Only 

one person snall dt any one time be the responsib~e person 

•itllin tile aeanl..Dg of this act. In d.i'(.<OinU.ng a responsible 

person, the court shall consider the preference of the 

-4- S.i> 368 
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respondent or 1-'ltient. The court aay at any tiae. :for good 

cause shown. change it5 designation of vbo is t.he 

responsible person. 

(12) •Seriously develo.,aentally disabled • aeons 

iBeelli~eaae ees& s&e~ as ~&e &•aate~d ~iae• &sale aai ea a 

aea&'IIEe ef aiap~iYe lleaaYier saelt as t.~e &ae!E'ieea 

&seeeia&iea ea Keaeai Be~ieieB&J Aiap~i•e Belta•ie~ Seale, e~ 

lleaa&ee ef seae eealliBa•iea ef ie•elepaeaeal aBi paysiaal 

iiaallil~y, DUE tp DEfBkQfAEifAL Oi fHYSlCAL D!SAtiiLlTY OB A 

COip!IATIOI Of 89TH BE!pEiiiG A fK8S08 unable to function in 

a coaaunity-based setting. 

Section 3. (1) Any pers011 subject to -ergency 

adaittance to a residential facility. to exaaination or 

evaluation by a professional person. or to any hearing held 

pursuant to lbis act shall have all the rights accorded to a 

person subject to inYolnntdrJ coaaitaent proceedings under 

the laws or tbis s~ate relating to involun~ary coaaitaent of 

the &erions~y aenta~l) i~l. 

(2} In addition, the t-'arents or gua.r.Iiao. of iUIY person 

alleged to be developaentally disableo and in need o± 

develoy~ental disabilitie~ servLces nave tbe r~gbt: 

{a} to be present at any hearing& tela pursuant to 

this ac~; 
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(b) to be represented Ly counsel in any hearing; 

(c) to otter eviaence and cross-exaaine witnesses in 

any hearing; and 

(d) to baYe the respond<:I~t be exaained l::.y a 

professional p~rson of their ctoice vhEL such professional 

person is reaso&dbly available. unless the person so chosen 

is objected to by the respondent or by a responsible person 

appointed by the court. 

{3) A person aay waive his proce.Iural rights proYided 

that the waiver is ~nowingly and intentionally aade. The 

right. to counsel in a hearing held pursuaat to sect.ion 6 aay 

aot. be waiTed. The right t.o habilitatioa proYided for ill 

this act aay not be waived. 

(4) ln the case o£ a person vho has beton adait.ted to a 

residential. ±acility for up to thirty (30) days ot 

eYaluation aDd treataent., or who, pursuant to the 

recoaaenaation o:f a professiuaal person. aay be adaitted to 

a residential tacil~t.y for an extended course ot 

habilitation, a waiver of ri9hts can be knowingly and 

intentionally aade only with the concurrence ot the person's 

counsel, it any. bi& parents or quardian, and the 

responsible person appoin~eJ by the court, if any. 

(5) 1n tile case ot a ainor, the waiver of rights can 

be knowingly and illtentionally 111ade: 

(a) when t.be •inor is under the age of tvelYe ( 12) • by 

--6- SB 388 
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the parents ot the •inor lilfH 'l'li!! COIICU.RJtpg OF 'l'BB 

BtSPOi~IBLE PERSO., IP All; 

(b) when t.be ainor l.S OYer tbe aye ot twelYe C12), by 

the ainor and his parents; 

(c) when th~ ainor is oYer the aye OL twelYe (12) and 

t.he ainor and hi.s parents do not agree, the aiaor caD aake 

an etrectiwe waiwer ot his rights only with the advice of 

counsel. 

If the court beliewes that. there aaJ be a conflict o£ 

inter-t between a ainor and his parents or guardiau, the 

court -J appoi.ll.t a respoasible persoa or guardiaa ad litea 

£or the ainor. 

Section 4. (1) The parents or guardian ot any person 

alleged to be dewe.lol'•entally disabled or the person hiaseli 

aay at any tiae request the assistance ot a prof"essional 

person in deteraining wnetner the ~erson is deYelop•enta1lJ 

disabled, the extent ot such aisabi~ity, and the aost 

appropriate course ot treaWient, habilitation and educat1.on 

ror tne ~erson a~legea to be uevelopaentally aisablea. 

(2) jhene•er the parents or guardian ot a person 

alleged to be .:leyelop•entally disabl.ed or the person hiaseli 

request a course ot evaluation and treataeut, they shall 

ascertain, with the professional person who undertakes the 

ease, the least restrictive &tans ot evaluating and treating 

the person al.leged to be deYelopaentally disallled. 
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BYaluation aad treataent in a residential. tacil.itr shal.l 

take place only U¥Gn certification by the professional 

person in charge ot the case that adequate coaannity-based 

tacilities are not available ~SQIABLI I~Ap tHE PkjC~ 0¥ 

QSIDDC:! Of 'l'!IE k.!UISOii ALLEr>l!p 'tO bl! Dl!ULO.fl!lllil'lLLl 

DJSABL#&. hesidential eYaluation and treataent shall not be 

tor aore thaL th~rtx (30) days vithout subsequent 

proceedings before the court. 

Section 5. (1) lAy person who believes that there is 

a person wlao is developaentd11J disabl.ed and in 11eeil of 

dewal.opaeatal disability serwices aay report the situation 

to a professiollal person. lf tile protessionil.l persoa 

belieYes troa the tacts given to hia that the person aay be 

developaentally disabled and in need ot deyelopaental 

disability senices, be sbal.l contact the pareDts or 

guaroiian ot the person alleged to be Jevelopaen-t.ally 

disab.led or the ~erson hiaselt. It any of the persons so 

contacted retllSe to cooperat.e v~th t.he l!rotessioDal f•erson 

and it the professional person beliewes troa all tne 

circuastances of the case that the 

dewelopaentally disabled and in need 

person aay be 

ot deYel.opaenta1 

disabLlities services he shall request the county attorney 

to file a petition alleg::~.ng that there i.s a l'erson in tile 

county vho is developaentally disabled ana in need ot 

deYelopaental disabilities seryices. 

-b- Sh 3d8 
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(2) i:he petition shal.l. conta:in the naae and address 

oi: 

(a) the ~roiessional person and any other person 

requesting the petition, and their interest in the case; 

(h) the naae and address of the respondent; 

Cc) the naae unu adoress 01 the parents or guardian of 

the resfondent, and of any other person bel.ieved to be 

~egal.l.r res~onsib~e for tne care, support and aaintenance of 

the respoud~nt; 

[d) tn•' naae ana address of· the respondent's ne:~<t of 

kiD, to the eztent knovn; 

(e) the naae and address of anr person whoa the coontr 

attorney belieYeS aight be vill.ing and able to be appointed 

responsibl.e person; and 

(f) a stateaeLt of the rights of the respondent and 

his parents or guardian which shall be in conspicuous pr:int 

and identified ~~ a suitable heaaing. 

(3) Opon presentation to the court by the countr 

attorne}, toe court snall iaaediately consider the petition 

with or without a hearing to deteraine it there is probabl.e 

cause to be~ieve that the respondent is deve~op11.enta~y 

disabled and in need of evaluation and treataent. It the 

court rinds no sucn ~robab~e cause it shall disaiss the 

petition. 

it shall 

11 the court ~inds that probable cause does exist 

direct a ~rofessional person to ezaaine the 
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respondent and to 11.ak.e an in~uiry concerning the 

cir~~astances of the case. Such ezaaination shall not 

exceed tour (II} houLS in length. u: probabl.e cause is folllld 

the court aay ap~int a responsible person other than the 

respondent•s parents or ynaraian to protect the interests of 

the respondent. The responsible person shall be notified as 

soon as possible that a petition has been ±iled. »otice of 

the petition and the finding ot probabl.e cause shall be 

•ail.ed or del.ivered to the respondent and to all other 

persons naaed in the petition and to any person vho voald 

have been naaed in the petition bad hi.s nue, address, and 

relationship to the respondent been known at the tiae. 

til) lhen the professional. person first contacts the 

respondent, before he begins any exaaination, he shall giYe 

the respondent a copy oi the petition oillld ezplain to Ue 

respondent the nature ot the proceeding and his rights as 

set torth in the fetition. It the respondent is incapable 

ot understanding the ezplanation and proceeding, the 

professional person ~hal.l. yive the petition and •ake the 

ezpl.anation to the parents or guardian of the responuent. 

Before aakiny anr inqu~ry of the parents or guardian or the 

respondent, the professional ~rson sha~l giYe thea a copy 

ot the petition, explain the nature of the proceeding and 

their riqbts as set rorth in the petition. 

Section 6. (1) It the professioua~ ~erson, 

-10-

based on 

SB 388 



1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

lij 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

&h 031!8/():0:: 

his exa.illati.on and inqnirl' deteraines that the respoadent 

is not deve1opaeata11y disahled or is not in need of 

deve1opaeota~ di-bil.ity ser.ices, he sha11 report this 

finctiag in writiag to tie court and tie petition slla11 be 

disaissed. If the professi.onu person coaclndes tllat the 

respondent ~s developaentaLly disabled and in aeed of 

dewelopaeata.&. disabtiity ser.ices, he sh<tll report this 

eoacl.asion to the court ill writiag together with his 

recoaaendatioas for ewa1uation and treataent. fhe report 

shall iac1ude an ~p1anation ot the basis oa which tae 

professioaal persoa has reached his conclnsioa aad .shall 

include a descriptioo of any tests or ewunatioa devices he 

has eaployeO.. It the protessiOD.al ferson °s reeo~~aenaation 

is for fu.rther ewalll<l.tion and treat.aent, notice of this 

recoaaeDdation sha11 be sent to the res~ondent, his parents 

or guardian, the ne:a.t ot kin, the re~ 1.onsib1e persoa 

appoint0U by the court, ir any, any attorney representing 

the reEpon~ent or his parentb or guardian. It no 

responsible persDn has yet been appointed, the court •aJ 

appoint one at this tiae. 

(2» If the respon4ent, his parents or guardian, the 

respows~ble person, it any, or counse1 tor any party 

requests a hearing on the recoaaendation, the court shall 

set a tine and plaee tor hearing. ~he hearing sba11 be 

before the court witllou.t a )ury. The rules of civil 
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procedure shall apply. 

(3) Prior to any hearing he1a pursuant to this 

section, the co11rt shall aypoi.nt counsel to represent the 

respondent, it the responaent has not retained inoe~eDdent 

coo.lllSe1. 'the pareats or guardiaa sha11 be inforaed ot their 

right to counsel and i± they dre indigent the court shall, 

on their request, afFO~nt co!Wsel tor thea. In no case 

shall the saae attorney represent the respondent and his 

parents or guardian. 

{4» If the hearing is waiTed. or if the court tinds, 

after hearing~ that the respoadent is developaentallJ 

disab1ea ann in need ot farthec ewal.uation ana treataent, 

the court shall order that the respondent undergo such 

eval11ation and treat&ent. Eva1uation and treataent ordered 

pursuant to this subsection shall be tor no aore than thirty 

(30) days. It shall take place in the 1east restrictiwe 

environaent in which. the nece~sarJ eTaluatio~ and treat.aent 

caD be acCOBflished. ETaluation and trea.taent. in a 

residential tacilitJ shall be ordered only it the necessary 

ewa1uation and treataent cannot be accoap1ished through the 

use of coaauuity-based ~aciiities. 

Section 7. (1} .lf as a result: oi the ewal.oation and 

treataent ordered by tne court, tbe pro~essio~al person in 

charge of the case recoaaends a course ox ltabil.~tatiou ani! 

treataent at the coaaunity 1eve1 aakiag use of coaaunity and 
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regional bas~d serwices 1or the dewelofaentdlly disabled, be 

shall report his recoaaendation in writing to the court. 

The recoaaendation shall be accoapanied by a written report 

indicating tne £actual basis for the 

describing any tests or e~aluation 

professional person has ea~loyed 

recoaaenda tion 

de't'ices which 

in evaluating 

and 

the 

the 

respondent. It this course oi treataent and habilitation is 

agreed to by the f~rents, guardian, person evaluated, 

respoDSible pe&:SOn, il any, and counsel tor the person 

eYal.uated, if any, then tllis coaaunity--based course of 

treataent shall be coaaenced as soon as practicable, and the 

petition shall be dis•issed. 

(;l) If any of the farties U.sted in the preceeding 

parag~ph object to the co•aunitj-based course of treataent, 

tney aay request the court to conduct a hearing on the 

aatter. If a responsible person has not yet been appointed, 

the court aay appoint a responsible person prior to the 

hearing. ~otice of the tiae, date and place of tae hearing 

shall be aailed or delivered to al~ of the parties listQQ in 

the p~cedin9 paragraph, and to the attorney tor the parents 

or guardian, if any. The hearing shall be he~d before tee 

court without a jury. The rules of ci't'il procedure shall 

a{'plf. If the 

deve~opaentall) 

court tinds 

diSClb~ed and 

t.hat 

in 

tne rebpoadent is 

need oi coaaunity-based 

deve~opaental disabilities services, it sha~~ order tnat the 
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respondent undertake a coaaunity-based course of treataent 

and habilitation. 

Section 11. Cl} If as a resalt. of tie eval.uation ud 

treataent either agreed to by the parents, guardian, or the 

person hiaseli pursuant to section II or ordered by the 

court, the professional person in cnarge ot the CbSe 

concludes that the person evaluated is seriouslJ 

deYelopaentally disab~ea ana recoaaends that treataent and 

habilitation be had in a residen~ facility on an extended 

basis* the professional persoa shall file his written 

recoaaendation and report with the court and request that 

the coart order the adaission. 'l'Jae report shall iaclade t.he 

factual basis t.or the recoaaendation, and shall describe any 

test.b or eYa.luation devices which aave been eaployed in 

evaluating the patient. If no responsible person has yet 

been al'{'ointed, the court aay appoint one at tllis t.iae. If 

there is no parent or guardian the court shall appoint a 

responsible person. At tne request of the respoodent, llis 

parents or guardian or the responsible person, the court 

shall appoint counsel for the responnent. It the parents or 

guaru~an are indigent ana it they request it, tne court 

shall appoint counsel tor the paoonts or guardian. Jlotice 

of the recomaendation sba~ be aailed or deliYered tu the 

res{'ondent, his parents or guardian, the responsible person, 

next ot ~in, it known, and the attorney tor the respondent, 

-14- Sb 388 
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~ anJ, and for t4e parents or guardian, ii any. 

(2) ~be respo~~odent, bis parents or yu;u-diaa, the 

respoBSible pe1~on, or the a~torney tor any party aay 

reqllest tbat. a hearing be had ~ the recoaaendation. It a 

h-riug is requested, the court sball aail or deUver notice 

of tile da~e, ~ and place ot the hearing t.o eadl of tile 

parties listed at. t.he beqin~~oi.ag of tail> subaect.ioa. i'b.e 

heariug shall be to the court vithout jurJ. 

civil procedllre suU apply. 

fte rules of 

(3) If the collrt tillods that the responde~~t is 

sarious1J develo.,.&Dta.l.lJ dis&hl.ed &D4 ta&t available 

C0-1lnity-hase4 services are DOt lldeqllilte, it shall ol'der 

the respoudeat adaitted to a residential facility tor an 

e~tended conrse of treataent and habilitation. lf the collrt 

f;iads that tlae respondent is developaent.U.ly disabled, -a 

in Deed ot developaent.al disabilities services bnt that 

available coaannit.y-based services are adequate, it shall 

order the respondent to nnaertake a comannity-based course 

of t.reataent aad b.dbi.ii~o.tion. li. t..ne conrt. finds that the 

respoadeat is aot develop•entally disabled or is DOt ia need 

of dewel.opaent.al 4isallility seJ:vices, it shall d:lsaiss tile 

reqllest. 

('I) 11 DOUtt o:l: the 1-arties uot.1.ti.ed ot tile 

recoa-ndation reqaest d hearug, tile court ••J issue an 

order authorizing the person ·to be adaitted ~o the 
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residential facility for an extended period of treatment and 

habilit~tion, or the court may initiate its own inquiry as 

to whether the order should be granted. The court may 

refu$e to authorize admission of a person to a residential 

facility for an extended period of treatment and 

habilitation if such admission is not in the best interests 

of the person. 

(5) If any person is admitted to a residential 

facility for an extended course of habilitation without a 

hearing, and if subsequent to such adJaission one of the 

parties wbo could have requested a hearing learns that an 

alternative course of treatment is available which is more 

suitable to the needs of the resident, the party may request 

the professional person in charge of the resident to release 

the resident to the alternative, if it is a community-based 

alternative, or transfer the resident to the alternative, if 

it is a residential alternative. Any such transfer or 

release shall comply with the requirements of section 9. If 

the professional person in charge of the resident refuses to 

authorize the release or transfer, then the party may 

petition the court for a hearing to determine whether the 

present residential alternative should be continued. The 

hearing shall comply with the procedures set forth in 

subsection (2) of this section. 

Section 9. (1) No person shall be admitted to a 

-16- SB 388 
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resideatial facility for l.onqer than thirty (30) days e1cept 

on approval of the court. Whenever a person is adaitted to 

a residential facility for longer than thirty {30) days, the 

court aay appoint a person other than the parents or 

guardian to act as responsible ~erson for the resident.. If 

there is no farent or yuardian, the court shall appoint a 

responsible person. 

(2) The court order approYing the adaission shall 

specify Ute ••u:u1111 period of tiae for which the person is 

adaitted t.o the residential. facility. In no case shall this 

aaxia• period exceed one year. 

(31 If at. aay t.iae dur:ULg the period :for which a 

person is adaitted to a resideatial facility for an extended 

period of habilitation and treataent, the professional 

person in charge o:t the resident. decides that tnere exist 

sufficient coaaunity-based alt.ernatiYes to proYide adequate 

t.reataent and habilitation tor the resident, or that it is 

in the best interests of the resident that he be transferred 

to another residential facility, then he aay release the 

resident to such co .. unity-based alternative or transfer the 

resident to the other resiaential facility no ~ess than 

iifteen (15) days after sending notice of the proposed 

release or transfer to tbe resiaent, his parents or 

guardian, the attorney who aost recent1} represented the 

resident, it any, the res~onsible person appointed by the 

-11- SB 381:; 

1 

2 

3 

4 

5 

b 

7 

a 

9 

10 

11 

12 

1J 

14 

15 

16 

17 

18 

19 

:iO 

21 

:0:2 

23 

24 

25 

&1> 0388/02 

court, it any, and the court which ordered the adaission. 

If any of the parties so notified objects to the release or 

traasfer, they aay petition the court for a bearing to 

deteraine whether the release or transfer should be a11oved. 

~he hearing shall coaply with tne procedures set forth in 

section 8. The court aay on its own initiatiYe inquire 

concerning the propriety or the re~ease or transfer. 

iothing in this subsection shall preyent the traasfer of a 

resident to a hospital or other aedical faciLity tor 

necessary aedica.l treataent, or 

resideat to a aent.al health 

eaergency 

t.aci1itr. 

transfer 

proYided 

of a 

such 

eaergency transfer coaplies vitb the statutory reqaireaents 

tor eaergency detention ot the aenta1ly i1l. iithin 

twenty-tour (2-) hours ot an eaergency aedical or 

psychiatric transfer, notice sbal1 be given to the parents 

or guardian of the resident, the responsible person 

appointed by the court, it any, and the court. 

(4} lf the professional person in charge of the 

resident deteraines that tne adaission to the residential 

f.acility should continue beyond the period specified in the 

court order, he shall, at ~east fifteen (15) days before the 

end ot the period set out in the court order, send written 

notice of his recoaaendation and request for reneval of the 

order to the court wbrcb issued tile ord.er, the resident, his 

parents or guardian, the next of kin, it known, the attorney 

-lb.- SB 388 
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who aost recent~y ~epresented the resident, if any, ana the 

respoasib~e person appointed by the court. il a..DJ. fie 

recoaaennation and request snall be accuapanied by a written 

report which sh~l describe the habilitation plan whicb h~s 

been undertaken for the resident and the future habi~itation 

plan which ~s anticipated by the professional pe~son. 

(5) :It illiJ persoa so notified requests a hearing, Ue 

court slull.l set. a tiae aau pace for the Jaeariag ;uut shall 

nail or de~i.1'er notice to a~l of the persons intoned of the 

recoaaendation. 'l'he hearing shall be coll4acted in the 

aan.er set oat ia sectioa 8. :If the court finds tlaat tlle 

residential adaission is sti~l )Usti~ie<!, it aay order 

continuation of the adaission to that residential taci~ty 

or transfer of the resident to a different residential 

facil1t.y. l.1 the cou.rt f: ind s that. the resident is still in 

need ot deyelopaental disabilities sexvices but does not 

require res~dential treatment, it shall vrder an appropriate 

course of co••uni.ty4lased habui.t.a.tion. or, if all parties 

are v~iug tor the resident to participate 111 a 

co-uBi ty4lased proqraa of b.abi.l ita tion, i~ sit all disaiss 

tlae petition. I:f the 11-d for deYelopae:ntal. disabilities 

serwices no l.onger e~ists, the court shal.l d.isaiss the 

petition. The court shall not order cont.iuaation of 

adaissiou to a resideut~al facil.ity vhicn aoes not hawe an 

inlliwidualiz:ed habilitation p~aa tor the resident. In it~ 
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order, the court shall aake findings oi fact oa whicu its 

order is based. l'he court: aay on ~ts own initiati1'e illynire 

concerning the snitability of contiauing an adaission to a 

residential. tacility. 

Section 10. Bearings held parsuant to this act shal~ 

be held in tae distr1ct. conrt for the district where t:lle 

respondent Lesides. Except that at the reguest of aay 

part.J. o~ the professional person who •ust be preseat at the 

hearing • a lleari.ng MJ be nelu in the district cou.rt tor the 

district vllere the respoadeat is uadergoi.ag eY<tllliltioa, 

treataeat or aaht~tation in a residential. faci1ity, or is 

nadergoing 

habi.~ita tion. 

act shall be 

resides. 

coaaunity-ba.sed ewa~u<ttion, treataeat or 

~lae cost of aay heari.ag bela pursuaat to this 

bora by t..b.e coaaty where t:Ae ro.spondent 

Section 11. AkJ order issued by a oonrt after a 

hearing held parsuant to any provision of this act aay be 

appeal.ed to the sontana su~re&e court in tAe saae aanner as 

for civi~ &~feals geaerally. 

Sectioll 12. lfheaewer eval.nation by a pro~ess.ioua~ 

person is ordered bJ a. coart J?lll:&llaD.t to ABJ prowision of 

this act, the person being ewal.uated 0 his parents or 

guardian shall haYe a reasonable choice of a profess.ioua~ 

person qnaliLied to pertora such service. 

Section 13. In any nearing he~d pnrsuaat to this act 
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vh~cb ~nvolves cons~aeration ot the reco .. enaation and 

report ot a profess~oual person. the professional perbon wbo 

aade tbe reeoaaendation and report sll.a~l !Je present ct.t the 

beariug and subject to cross-exakinatio~. 

Section 14. In any hearing held pursuant to this act 

the court aay request the county welfare departaent to 

),lrepan. a socia 1 sua.aary c.t the respondeat tor use by the 

court.. 

Section 1~. jo person vho nas reached tbe a~e ot 

-jority shall be coapelled against nis v~ll to IIJldertake a 

coaE&e of treataent and habil~t.a tion solely because he is 

developaentallf disabled. hut only li such disabili.tr causes 

ba to be unable to protect. his life and health. 

Section lb. The parents. guard~an. the person hiaseLt. 

ox: a protessiona.l person aay adait a pei:SOn believed t.o be 

developaentally disabled to a residential facility on an 

eaerqency basis vhen necessary to protect the person troa 

deat.b or serious bodily bara. However, it requested by the 

parents, guardian or the person adaitted on an eaergency 

basis, a petition as <>et out in section 5 shall be tiled on 

the next judicia~ day by the county attoruey o± the county 

where the person resides. It a petition is tiled, the 

proiessional person assiyued by the court to conduct the 

exaaination and inquiry shall report back to the court on 

the next Juuic~l uay iollowi.ng the riling of the ~etition. 
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tiled, continued detention in the 

shall be iil.~oved only on order ot the 

court vhen necessary to protect the respondent froa deata or 

sexious bodily bara. ln no case shal.l an -ergeDCf 

adaission to a residential faci~ity continue tor .longer than 

thirtJ (3U) days without subsequent proceedings before the 

court. 

Section 17. (1) Ou~ess specifically stated in an 

order by the coart, a person adai.tted t.o a residenti.a.~ 

facility tor an extended course at habilitation shall not 

fort:eit any legal. right or suffer any legal disability by 

reason of the provisions ot this act except insofar as it 

aay be necessary to detain the person tor habilJ..t.ation • 

evaluation or care. 

(2) ibeuever any person is adait.ted to a residential 

facility for a period of aore than thirty C30) days. for an 

extended course of habilitation. tbe coux:t ordering the 

adaission aay aalte an order stat~ng specifically aDJ legal. 

rights vbicll are uenieu the respondent aud any l.egal. 

disab4.lities which are iaposed on hia. As part of its 

order, the court aay appoint a person to act as conservator 

of the respondent•s property. Any conservatorship created 

pursuant to this section shall terai.nate upon the conc~usion 

of t.be adaission 4L not sooner ter•~nated by t.be court. A 

conservatorship or guaruianship extending beyond the period 

-~~- SB 388 
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of the adaission aay not be created ezcept acoordiag to the 

procedures set fortb unaer aontana ~av for the appoiotaent 

of cooserYatoxs and guard1ans y~ner~~~-

(3) Aay person who has been adaitted to a resideotia~ 

faci~ity pursuant to this act shall be autoaatica~J 

restored upon the terainatioa of t.lle ada:U>sion to all of his 

civil aDd legai rights which aay have been lust when be vas 

adaitted. i·his subsection shall not affect, however • a.D.l' 

guardianship or conservatorship created indepeudeatlr of the 

adaissioa proceediags, according to the provisioas of 

lloatau l.av relat:iag t.o t.lle appoint-lit ot conservators and 

gDardiaus geaeral~J. Any person vho ~eaves a resideati.al. 

tacilitJ xo~loving a period of evaLuation and habilitation 

sha~~ be given a vrittea stateaent settiag forth the 

subst.ance ot this subsection. 

(4) Any person adaitted. to a resideotial facility 

prior to the effective date of tbi.s act shall enjoy all the 

rights and priYileges of a person adaitted atter the 

effective date of this act. 

Section 18. C 1) ~x a person is adaitted to a 

resi.deatil.l facility under the provisions ot this ilct and is 

eligible for hospital care, treataent or habilitation by an 

agency of the United States, and ii a certificate of 

notification t'roa such agency shovin9 that .facilities are 

aYaila.ble and that the person is· eligib~e for care or 
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treataent therein is received, the court aar order the 

person to be flaceit in the CQ.Stody of the agency for 

hospitali.2.atiou. ~l:he chief office~: ot any hospital or 

residential facility opeJ:a.ted by the agency and in which the 

person is adaitted shall, with respect to the person, be 

vested with the saae powers as the superintendent of tae 

Bon~er aiver school ana hospita~ with respect to detention, 

custody, transfer aad release of the person. Jurisdiction 

shaLl be retained in the appropriate courts ot this state to 

in~nire into tae aental condition of persons so adaitted. 

aad to deteraine the aece5sity 1or continudllce of their 

adaiasioa. 

(2) Consistent with other provisions of this act, a 

persan adaitted to a residentt.l taci~itr under this act tor 

a period aore than thirty (30) dafS aay be coaaitted bJ the 

court to the custody ot friends or ne1t of kin residing 

outside the state or transferred to a residential tacility 

located outside the state, ii the out-of-state t.acility 

agrees to receive the person, provided, howe•er taat no such 

coaait»ent or transfer shall be ~r a longer period ot ti•e 

than is peraitted within the state. If the person is 

indigent, the expense ot sup~orting hia iu an out-at-state 

facil.ity and the ezpense ot t.ranSI-orta.tiun sn<U.l be borne by 

t.lle state 01. l!lontana. 

(3) 'l'he transfer oi persons adaitted to a res.identiaJ. 
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~acility undex the provis~ons ot this act out of aontana or 

under the ~aws of another jurisdic~on iato aoatana sha~ be 

gowerned by the provisions of the iAterstate coap4ct on 

aenta~ hea~th. 

Section 19. llo person adaitted to or i.u a residenU.d~ 

~acility sha~ be tin~erprinted unless required by other 

prowisions ot ~aw. 

5ection 20. {1) A person adaitted to a residential. 

faci~ity aar be photographed upon adai.ssion for 

identification and the adainistratiYe purposes o.f the 

facility. such photoqraphs sha~ be con~identia1 and sha11 

not be rel.eased by tbe facility esce~ pursuant to ooart 

order. 

(2t llo other nonaedical oe •OIIBLU:l.P'U'I'tE phOtQ9rapb.s 

shall. be t.all.en or used vit.hout consent. of the resi.d:ent•s 

parents or guardian or the responsib~e person appointed by 

the coo.rt. 

Section 21. .Persons G.dait.ted to a. residential. :tacility 

for a period ot ha.bil.ita.tion sha~ enjoy the fo~oving 

rights: 

(1) Residents shall have a right to dignity, privacy 

&nd b-ane ect.re. 

(21 hesidents shall be enti~ed to send and receiwe 

sealed •ail. aor~ver, it shall be the duty of the facility 

to toster the e1ercise oi this right by furnishing the 
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necessary aateria~ and assistance. 

(3) Besidents shall. have the saae rights and access to 

private telephone coaaunication as patients at any pllblic 

hospital. except. to the extent that a professional. person 

responsible tor foraulation of a particu~r resident•s 

ha.bil.itation plan writes an order iaposing special. 

restrictions and e:apl.ains the reasons Lor any such 

restrictions. The written order aust be reaelfed 

AOMTHi..X if any restrictions are t.o be 

conti.naed. llesidents shal.l hawe an unrestricted right t.o 

wisit.ation. except to the extent that. a professional persoa 

responsibl.e for :foraul.at.ion of a particul.&r r-ident•s 

habilitation plan vrit.es an order iaposiDg special 

restrictions and explains the reasons for auy such 

restrictions- The written order aust he reoeved 

•e•i.a-H;l.ly IIOI'fBLl if any restrictions are to be 

continued. 

(4) hesidents ~ball have a right to receive suitable 

eoucational serwices regardl.ess ot chrono1oqi.cal. age. degree 

of retardat~on or accompanyiny disabilities or aandicap~. 

(5) Each resident shall nave an adequate a~ovance of 

neat.. clean, suitably titting and seasonable clothing. 

Except. when a particul.ar k~nd of clothing is required 

because of a particular condition, residents sbal.1 have the 

opportunity to select iroa various tjpes ot neat. clean. and 
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seasouiibl.e cJ.otJaillg. Such cJ.othi.llg shal.l be coll:sidered the 

resideut•s throughout his stay in the iustitution. Clothing 

both in aaouDt and trpe shal.l aake it possible tor resideDts 

to go out of doors in incleaent weather. to go for trips or 

visits appropriately dressed. and to aate a nor-1 

appearaDce in the co••aDity. The taciJ.itJ shall aake 

provision for the a.<iequate and regular laundering o1 the 

res idea. t.s • clot.hiDg. 

(6) Each resident shall haYe the right to keep and use 

his o- personal possessioJus except insofar iiS such clothes 

or persoaal possessions aaf be det.erai.aed to be daage:a»llS• 

either to hi•seLf or to others. b! a professional person. 

(7j A resideat has a r:igbt to a lnaaaae phJai.c:al. 

eaviroaaent within the resideutial facil.it.ies. ftese 

facilities shaJ.l be designed to aake a ~sitiYe co~t.ribntion 

to the efticient attainaent of the habilitation goals of the 

resident. To accoaplish this purpose: 

(a) Begular housekeeping and aaintenance procedures 

which will ensure that the tacil.ity is aaintained in a sate. 

cJ.ean aad 4ttractive conditioa shall be deYaioped aDd 

iapJ.eaeated. 

(b) rursuant to an establ.isbed routine aaintenauce and 

repair prograa. the physical pl.ant shal.l. be kept in a 

coatiauoas state of good repa1r aad operation so AS to 

ensure the healta. coatort. safety aDd well-being of the 
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resideJits and so as not to iapede in any anner the 

habilitation proqraas o:t the residents. 

(c) The physica~ racil.ities aust aeet all tire and 

safety standards established by the state aAd loca1ity. ln 

addition. the facility shall aeet such provisions of the 

lite safety code of the national fire protection association 

&a are appl.icabl.e to it. 

(d) ~here aast be special tacil.ities tor nonaabalatory 

residents to ass11re their safety and coafort. iacludi.Dg 

special fittings on toilets and wheelchairs. Appropriate 

pro'fisioa shall be aade to pe:rait Doaubulatory re&idents to 

coaaulli.cate t.beir needs to stut. 

(8) Besideots shall have a right to receive pro•pt aad 

adequate aedical. treataent for any phys~cal ail.aents and :tor 

t.he prevention of any illness or d;u;a.bility. such aedical. 

treataent shal.l •eet standards ot aeuical practice i~ the 

coaaulli.t.y. 

(!i) Corporal pnnisnaent sno.J..l. not b£ 1-eraittea. 

(10) 1he opportunity tor religious worship sh•ll be 

accorded to each resident vho desires such worship. 

Provisions for religions worship sll&J.l. be aade a'faila.ble to 

all residents on a nondiscriainatory basis. llo individual 

shall be coapel.l.ed to engage ~ any religious actiYities. 

(11) aesi.Oento sna.ll have a right to a nourishing. 

well-balanced diet. The diet ror residents shal.l proYide at 
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a ainiau. the recoaaended daily dieta~:y a1l.ovance as 

deweloped by tae national. acade•J of sciences. Prowisions 

sha1l be •ade fo~ special the~apeutic diets and for 

substitutes at the request of the resident, or his parents 

or gllilrdian or neli.t of lliD 1 or the t:eSl•On~.U..le person 

appointed by the court, in accordance vitn the religions 

requireaents of any resident's faith. Denial of: a 

nutritiona11y adequate diet sha11 not be used as pnnisaaent. 

(12) Resiaeots shall have a right. to regular physical 

e1eJ:Cise seYera1 tiaes a week. l:t sha11 be the duty ot the 

faci1ity to provide both indoor and outdoor fac~ties and 

equipaent for such exercise. lesideats shall &ave a right 

to be outdoors daily in the absence ot. contrary aedical. 

consi deration s. 

(13) Residents shal.1 hawe a right, nnQer appropriate 

supervision, to snitabl.e opportunities for the interaction 

with aeabers of the opposite se1, except where a 

vrotessiona1 person :responsible for the t.oraul.ation of a 

particular resident's habi1it.ation p1an v~ites an oraer to 

the contrary and explains the reasons therefor. THE OJIDBB 

I!US'l BE 11EIIEIIEJ) _ IIOilTHl._l_ ll' __ 'm}; __ j!~~l.CT:i:Oio J.S 1'0 BE 

COII'UIIUED. 

Section 22. ( 1) Persons adaitted to residential. 

faci1ities shal1 have a right to habil.itat.ion. including 

aedical treatae11.t 1 education alld care. suited to their 

-29- SB 388 

1 

2 

l 

.. 
5 

& 

7 

8 

9 

10 

11 

12 

13 

111 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0388/02 

needs, regard1ess of age, d99ree ot retardation or 

aandicapping coedition. Each resident has a right to a 

hahil.itation prograa vh~ch vil1 .axiaize his huaan ahi1ities 

and enhance his abil.ity to cope with his environaent.. EYerf 

residential facility shall recognize that each resident. 

regard1ess ot ability or status. is entitled to de9e1op and 

rea1ize his xull.est potential.. !he tacil.ity sha11 iap1eaent 

the principl.e of nor-.J.ization so tllat eacb. resident aay 

l.ive as noraal1J as possibl.e. 

(2) Residents shal.1 have a right to the least 

restrictive conditions necessary to achieve the purposes of 

auil.itation. 'fo this end. the fllcilitJ shall ll&ke e'l'erJ 

att-pt. t.o aove residents t.roa: 

(a) aore to 1ess structured l.iving; 

(h) larger to saal1er raci1ities; 

(c) larger to saa11er l.iwing units; 

(d) group to indi:,idual. residence; 

(e) segregated froa the coaawu.ty to int.99rated into 

the coaaunity living; 

(f) dependent to independent li.Ying. 

(3) iithiD i: e llft eea ( 111) 'fHlllTY 130! days o:t his 

adaissi.on to a residential :facility. each resident. shall 

have an eva1uation by appropriate speci.al.ists for 

proqrasaing pur~oses. 

(4~ Each resident. sna11 hal'e an indi.widual.ized 
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aahili~ation plan foraulated by the faci1ity. !'hi.s plan 

shall be deYeloped by appropria~e professional persons and 

~pleaented as soon as possible but no la~er than fourteen 

[14) days after the resident•s adaission to the facility • 

.ln inter~ proqraa of habilitation, based on the 

preadaission eYaluation conducted pursuant to ~is act, 

shall coaaence proaptJ.y upon t.Ae residellt. •s aciai..ssi.on. Each 

i.Ddi.d.daali&ed ubilitation plan shall contain: 

(a) a stat.eaent. ot the nature of the spectiic 

liai.tations and specific needs of the resideat: 

(b) a descripU.o11 of interaedi.ate and long-call9e · 

habilitation goals vith a projected tiaetable for their 

attainaent: 

of 

ccJ a stateaent 

habilitation for 

long-rang~ goals: 

of, and an explanati.o:a for, the plan 

achieYing these iD.teraedi.ate and 

(d) a stateaeot of toe lt!lil.st restrictiYe setting for 

habilitation necessary to achieYe the habilitation goals of 

the resident: 

(e) a specification of the professional persons. and 

other staff aeabers wllo are responsible for the partical.ar 

resident 1s attaining these habilitation goals; 

(f) criteria for release to less restrictiYe settings 

for habi1itation, iucluding criteria for discaarge and a 

proJected date for discharge. 

-31- SB 388 

2 

3 

" s 

b 

7 

8 

9 

10 

11 

12 

13 

1lt 

15 

16 

17 

18 

19 

:00 

21 

22 

23 

2.11 

25 

SB 03b8/0~ 

(5) .ls part of hi& habilitation plan, each resident 

shall haYe an indiYidualized post-institutionalization plan. 

This plan sha~ be developed bJ a professional person vho 

shall begin preparation of such plan upon the resident•s 

adai.ssion to the isstitation and shall coaplete such plan as 

soon as practicable. !'he parents or guardian or nezt ot tin 

of tile resident, the responsible person appointed by the 

C01lrt, if anJ, alld the resi.Gent, if able to gi'le inforaed 

coasent, shall be consulted in the deYe1opaeut of such plan 

and sllall be iU:oraed of the coateat ot such plan. 

(6) J.n tile interests of contin~~;itJ of care, 011.e 

professional persoa sllall vhene-.er possible be responsible 

for soperYising the iapleaentatioa of the llabilitatio~~; plan, 

intQ91"il ting Ue Yarious aspects of the habi.litaticm progr-, 

and recording the resident's progress as aeasured by 

objecti-.e indicators. rnis professional person s•all also 

be respousible for eusuri.ug t.hat the resident is released 

when appropriate to a less res~ic~ive hab~litation setting. 

(7) The habilitation plan shall be continuouslJ 

reYieved br the profes~ional person responsible for 

saperYising the iapleaentation of the plan and shall be 

aodified if necessary. J.n addi ti.on • six aonths after 

adaission anu at least annually tnereatter. each resident 

shall receiye a coa~rehensiwe ps)Cnologicdl, socidl, 

educational and aedical diagnosis and evaluation, and his 

-32- S.EJ 388 



1 

2 

3 

4 

5 

6 

7 

3 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0388/02 

habilitation plan shall be reviewed by an interdisciplinary 

team of no less than two (2) professional persons and such 

resident care workers as are directly involved in his 

habilitation and care. A HABILITATION PLAN SHALL BE 

REVIEWED MONTHLY. 

(8) Each resident discharged to the community shall 

have a program of transitional habilitation assistance. 

(9) The professional person in charge of the 

residential facility shall report in writing to the parents 

or guardian of the resident, or the responsible person, at 

least every six (6) months on the resident's educational, 

vocational and living skills progress and medical condition. 

Such report shall also state any appropriate habilitation 

program which has not been afforded to the resident because 

of inadequate habilitation resources. 

(10) The parents or guardian of each resident, or the 

responsible person appointed by the court, shall promptly 

upon resident's admission receive a written copy of all the 

above standards for adequate habilitation. Each re'sident, 

if the resident is able to comprehend, shall promptly upon 

his admission be orally informed in clear language of the 

above standards and, where appropriate, be provided with a 

written copy. 

Section 23. Complete records for each resident shall 

be maintained and shall be readily available to professional 
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persons and to the resident care workers who are directly 

involved with the particular resident and to the mental 

disabilities board of visitors. All information contained 

in a resident's records shall be considered 

confidential. The 

person appointed by 

parents or 

the court, 

guardian, 

and any 

privileged and 

the responsible 

person properly 

authorized in writing by the resident, if such resident is 

capable of giving informed consent, or by his parents or 

guardian or the responsible person, shall be permitted 

access to the resident's records. These records shall 

include: 

(1) identification data, including the resident's 

legal status; 

(2) the resident's history, including but not limited 

to: 

(a} family data, educational background, and 

employment record; 

(b) prior medical history, both physical and mental, 

including prior institutionalization; 

(3) the resident's grievances if any; 

(4) an inventory of the resident's life skills; 

(5) a record of each physical examination which 

describes the results of the examination; 

(6) a copy of the individual habilitation plan and any 

modifications thereto and an· appropriate summary which will 
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guide and assist the resident care workers in implementing 

the resident's program; 

(7) the findings made in periodic reviews of the 

habilitation plan which findings shall include an analysis 

of the successes and failures of the habilitation program 

and shall direct whatever modifications are necessary; 

(8) a copy of the post-institutionalization plan and 

any modifications thereto, and a summary of the steps that 

have been taken to implement that plan; 

{9) a medication history and status; 

{10) a summary of each significant contact by a 

professional person with a resident; 

(11) a summary of the resident's response to his 

program, prepared by a professional person involved in the 

resident's habilitation and recorded at least monthly. Such 

response, wherever possible, shall be scientifically 

documented. 

(12) a monthly summary of the extent and nature of the 

resident's work activities and the effect of such activity 

upon the resident's progress along the habilitation plan; 

(13) a signed order by a professional person for any 

physical restraints; 

(14) a description of any extraordinary incident or 

accident in the facility invplving the resident, to be 

entered by a staff member noting personal knowledge of the 
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incident or accident or other source of information, 

including any reports of investigations of 

mistreatment; 

(15) a summary of family visits and contacts; 

resident's 

(16! a summary of attendance and leaves from the 

facility; 

(17) a record of any seizures, illnesses, treatments 

thereof, and immunizations. 

section 24. Hae~--preie•e~na~--pe~eeft--eMP~Yed--er-a 

ree~aeft~~-~--faeifi~r---ehal~---mee~---aii---lieeftaift9---ene 

ee~~~iiea~ieft--r~~i~eaeft~e--p.e~~~e~ei--ey--~he--•~~e--ef 

Meft~afta-ter-,e• .. fte-eft~a~~-in-p~i•a~e-prae~iee-ef-~e--eeae 

prefeee~ft--e~eewhere-ift-Meft~afte~--~er-e~aff-memee~e-eha~r 

mee~-~he-eame-~ieeftaift~-ane--eer~ifiea~ieft--re~iremeft~e--ae 

pereefte--whe--eft~a~e--ift-priYe~e-p~ee~iee-uf-~heir-epeeie~~y 

e~eewhere-ift-Meft~eft&T All resident care workers who have not 

had prior clinical experience in a residential facility for 

habilitation of the developmentally disabled shall have 

suitable orientation training. Staff members on all levels 

shall have suitable, regularly scheduled in-service 

training. Each resident care worker shall be under the 

direct professional supervision of a ~e~ifiea-e~~fr-memee~ 

PROFESSIONAL PERSON. 

Section 25. Every residential facility shall prohibit 

mistreatment, neglect or abuse in any form of any resident. 
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Alleged viola~ions shall be reported iaaedia~ely to tbe 

facility and there professional person in charge ot the 

shall be a ~ritten record that: 

{1) each alleged violation 

investigated and findings stated; 

has been thoroughly 

{2) the results ot such investigation are reporteu to 

the profEoSsional. person in charge ot the 1acil.ity within 

tvent}-tour {24) hours or the report of the incident. such 

reports shall also be aade to the aental disabilities board 

of visitors aonthly and to the developaental disabilities 

advisor} council at its ae:zt scheduled pablic aeetiDg. :Bach 

facility shall cause a written stateaent of tJais policy to 

be posted in each cottage and building and circulated to all 

staff aeabers. 

Sl£Tl0i 26, BEQICitlON FOi RBSIDIWTS. iESIDEI!S BAY~ 

I KIGHT Tu BE fBEB fROB UiJECE5SAMY OR BXCESSITB IBDICATIOi. 

10 !IEDl.CA,UOI SBA:Y. Bl$ AD!IUISU!i.BD UJILESS U THE lilHT'.l:EM 

OBpE& Of A PHYSIClAI. TilE P!i.OFESSIO!JL fERSOi II CBA¥GE OP 

T@E flCILITI AiD THE ATTEIDIIG fHISICilH SH!LL BE 

RJSFOJSl»LE FOR ALL AEDICATIOI GIYEH Oi ADKIJ~STE.ED TO A 

RESIDE8t, ~HE USE Of ftEDI>A1IOJ SHAL\ JOt EICBED STAIDA&DS 

Ol OS! fHA1 AhE IDYOCATEp BI THE U~ITBD StATES fOOD liD DRUG 

lQAII!STiATIOK, IOTATIOH Of EACH IIDIYIDUAL•S §EDICATIOI 

SHALL BE ~EPT l.! HIS AEDICAL BBCOKDS. AT LEAST V!EKLY lH 

ATTEIDI~G PM~SlCIAI SHALL kEVIEi THE DHDG !i.EGIAEH Of BACH 
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Pltll!!!'l: OJ!pU !US \.ARJ::. ALL l'!iESCitUTIOitS SAALL BE IHiiTTE!i 

WitH A TBHilJlTIOJ DATE, WBICH SHALL lOT EXCEED fHiiTI C30l 

pAIS. DEQICATIOJS SHALL lOT BE USED AS POIISHBBIT, POk f9B 

COITEMIEICB Of STAf~. AS A SUBS1ITOTE f04 PkOGR48, OR II 

OUlJTITIES TBAT IHTEkFERE ilTH TBE hESlDE!iT'S ThEATftEBT 

PROG!i.AI!l, 

section 11- (1) kesidents of a residential facility 

shall haYe a right hot to be &nbjected to any anusu~ or 

.l&azardous treata&Jtt procedures ll:i.thout the e:zpress and 

inforaed consent of the resident, if the resident is able to 

giwe such coasent, and of his parents or guardian or the 

responsible person appointed. by t.he court, after 

opportunities for consultation· with independent specia1ists 

and legal coun.se~- Sach proposed procedures shall first 

have been reYieved and approYed by the aeatal disabilities 

board of visitors before such consent shall be sought. 

(2) Physical restraint shall be eaployed only vhen 

absolutelJ necessaq to protect the resident froa iajUI:J to 

hiaself or to prevent in)ury to others. Bestraint shall not. 

be eaployed as punishaent, for the conYenience ol statf, or 

as a substitute fo:t a habili ta~i<m pr09ra.a. loestraint shal1 

be applied only if alternati.Ye techniques hawe tai~ed and 

onlJ if such rest.rdint imposes the least possible 

restriction con&istent vitb its purpose. Only a 

professional person aay authorize the use of restraints, 
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Orders for restraints by a professioaa~ persoa sha~~ be in 

writing and shall not be in torce ±or ~onger than tve~Ye 

(12) hours. llb.eJJ.eYer physical. rest.raiat is ordered suitab~e 

proYision shall be aade ±or the co~tort and physical needs 

of the ~rson restrained. 

(3) Seclua;:ioll, defined as the pl.aceaent. of a resident 

alone in a locked rooa 1011 1101!4'UUPIUUC PUl!PQStS, shaU. 

aot be -l'l.oyed. Leqi.tiaate '"ti11e out• procedures aay he 

utilized under close and direct professional saperYisi.on as 

a technique ia behaYior-sbaping prograas. 

(I&) BehaYior aodifi.cation prograas inYolYing tile liSe 

ot aoxioas or aYersiYe sti.auli shall be reYiawed aad 

approYed bJ the aental disabilities board of Yisitors a.d 

shall be conducted only with the express aDd iaforaed 

consent of the affected resident, it the resident is abl.e to 

giYe such consent, aad of his paDBDts or guarii&a or tae 

resfoD.Sibl.e person appointed by the court, a1:t.er 

opportunities tor consultation vith independent specialists 

and vith l.egal counsel.. such behaYior aoai.ticatiOB prograas 

shall be conducted oaly under the super.isioa of and in the 

presence of a professional person wbo bas had proper 

traiai..Dg in such techniques. 

(5) Ia eea i4 e11t. shall II e sail jeoe.,ei t.& a llelt avieto 

aeiifieatiea p~B9E&a iesi~aei te eliAiaat.e a paPt.iealae 

pat.t.&EB ef lleaavieE vi~&Qt. pEiBE eeEt.i*ie .... ea lly a 
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._. eaaaei hy a phyaieal eeaaieiea vaiea seal• lie ee£Ee&t.ei 

hy app .. pEiat.e aaaie~ pEeeeia.e&a 5o resident shall be 

sabjected to a bebaYior aodification proqraa wbicb atteapts 

to extinguish socially appropriAte bebaYior or to dew~lop 

new behaYior patterus wheM such hehaYior aodi~ication~ ~erve 

oaly tastitat.ioaal convenience. 

(6) E1ectric shock deYices shall. be consider£d a 

research techai.que for t.he purpos& oi this act. S1.1cb 

deYices sha11 onlJ be used in extraordinary circnastances to 

preYeat se1t-aat.ilati.on leading to repeated and possibl.J 

peraaneat pb.Jsical. daaage to the resideat aad onlJ after 

al.ternati•e techDiques have tailed. the use uf such deYices 

shall be subject to the conditioas prescribed by this uct 

for experiaental research genenall.J and shall be used ou~y 

under the direct and specific order of the professiona1 

perso11. in charge ot the £esideutia1 fac~lity. 

Section l§. Residents of a residential tacil.ity shal.l. 

have a right not to be subjected to experiaeutal research 

withoat the express and inforaed consent ot the £esident, if 

the resident is ahl.e to gi.Ye such consent, and oi. his 

pareats or guardian or the responsible persotl appointed by 

the conrt afte£ oppo£tuntties for consu1tatiou vith 

.independent speci&1ists and with legal counsel. Such 

-.110- Sb $1l& 
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proposed research shall xixst have been reviewed and 

approved by the aental disabilities board of visitors before 

such consent shall be sought. Pri.or to suCh approYal the 

board shall deteraine that such research coaplies with the 

principles ot tbe state~ent on the use ot huaan subjects tor 

research ot the Aaerican association on aental deficiency 

and vitb the principles tor research involving huaan 

subjects re~uired by the United ~~ates aepartaent ot health. 

education and welfare for projects supported by that agency. 

Section ~- 'lhe tolloving rules shall govern re.sidtHlt 

labor: 

(1) Wo resident shall be required to petlor• labor 

which involves the operation and aaintenance of tbe faci1ity 

or tor which the facility is under contract vith an cutside 

organization. pri•ileges or release froa the facility shall 

not be conditioned upon the pertoraance ot labor covered by 

this provision. Residents aay voluntarilJ engage in such 

labor it the labor is coai'&nsated in accordance vith the 

ainiaWI wage lavs ot the Fair Labor standards Act. 29 o.s.c. 

sec. 20&. as aaendea. 

(2) No resident shall be involved in the care 

(feeding. clothing. bathing). training or supervision of 

other residents unless he: 

(a) has volunteered; 

(b) bas been specitically trainen in the necessary 
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hnaane judgaent re9ni.red for such 

{d) is adequately supervised; and 

(e) is rei.abursed in accordance vith the ainiaua vage 

lavs of the Fair Labor Standards Act. 29 n.s.c. sec. 206. as 

aaended. 

(3) llesidents aay be required to perfora vocational 

training tasks vhich do not iDYalve the operation and 

aaintenanoe of t:he tacility • subject to a pres-ption t.bat 

an assignaent ot longer than three aonths to any task is not 

a traini.Dg task • prOYided the specific task or any change iD 

task assignaent is: 

(a) an integrated part of the resident's habilitation 

plan and approved as a habil4tation activity by a 

professional person responsible for supervising the 

resident's habilitation; 

(b) supeJ:Tised by a st.atf aeaber to o'l"ersee the 

habilitation aspects ot tbe acLi'l"ity. 

(4) Residents aay voluntarily en9a9e in b&bilit.atiYe 

labor at nonprograa hours tor vhich the tacilit.J vollld 

otherwise have to pay an eaployee. provided the specific 

labor or any change i.n labor is: 

(a) an integmted. part at the resident's habilitation 

plan and a~i'roYed as a nabilitation act..:Lvit.y by a 
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su~e:noising tbe 

(b} supe:noised bJ a stat:£ aeaber to oyersee t:he 

habilitat.ion aspects of the actirity; and 

(c) coapensated :iD. accordance vith the ailliana vaqe 

laws of the Pair Labor Standards &ct. 29 o.s.c. sec. 206• as 

aaended. 

(5) It any resident per~or~ babilitative labor which 

inYolves the operation and aainteuance of a facilitJ • but 

dne to physical or -•tal disabilitJ is unable to perfora 

the labor as efficienUJ as a person not so pll.rsicallJ or 

aelltallJ disabled. then the patieJit aar be coapensated at a 

tie rate vhicb hears 

stat.atorJ ainiau 

particular job 

af£l.icted. 

wage 

bears 

saae approzillate 

as his abilitJ 

to the ability 

relation 

to pert ora 

to t.he 

that 

o:t a person not so 

(6) Residents aay be required to pertora tasks of a 

persona~ housekeepin~ nature 5Uch as the aakiug of one•s own 

bed. 

{7) 

fAIDIItS POR ClB! Alp Q1HEH CBAJGBS SB!LL !Of pJPBIYE I 

BISIPJit OF a reasonable aaount ot the co~vensation received 

pursaaat to this sectioa .t.or personal and incidst.al 

purchases and expenses. 

(8) Stat':ting shall be sufficient ~ that the 
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is not depenaent upon the use of residents or Tolunteers .for 

the care, aaintenance or habi~itat.ion ot other residents or 

for iacoae-produci.ng services. The facility sba~~ torau~ate 

a writteD po~icy to protect tae residents troc eip~oitation 

waea ther are eagaqed iD proauctiYe vorl. 

section ~- i~thin one (1) year of the etfectiYe date 

ot i:hi& act. each r..sident g-oYerned. by the proyi.sions of 

this act sha~~ be evaluated as to his aental, eaotional. 

s~~ial. ana physical condition. such ewaluation or 

reewalaation Shall be ooaaucted bJ an i.nterdi&eip~inary teas 

of profesaioaal pea:-soDB who shall ue prof"essionallJ 

recognized tests and e~aaioation ftocedares. ~ach 

resideJit•s parents or guardian. lleit ot kill or leqal 

representatiYe or the responsible person appointed by the 

court shall be contacted aDd his reaainess to aake 

provisioJIS tor the resident's ca~ in the coaaunity shal~ be 

ascertained. Bach resident sha~l be returned to his faaily, 

iL adeqaatelJ habilitated, or assigned tu the least 

restricti11e llabi~i tati.on setting. ilbere necessary • the 

professioaal person in charge ot. the resident sha~l petition 

the court to a.ppoint a r-pons.i.ble person. 

Section ;!,1. lo person shal.l be adaitted to anJ 

publiclf supported residential institution caring for 

deve~opaentally disabled ¥erbons unless sach institution 

•eets the standards prescrib~d hf this act. 
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Section~- (1) The gcve~or sha~l appoiDt a aenta~ 

disabilities board en wisitors. The board shall consist of 

five (S) persons at least tht:ee (3) of vll~ silall not be 

professional persons and at least one (1) of whoa shall be a 

representative of an organization concerued with the care 

and veliaJ:"e u1. the devel.op;aentally dis<~.bled. Jlo one aay be 

a aeaber of the boanl who is an agent or e~~ployee of the 

departaent ot institutions or of any residential taci~ity 

affected by this act. If a board of siailar title and 

structure is created in any act concerning the treataent of 

the aentally ill, then one (1} board sil.all be created t.o 

perfora the functions set out in both acts aJUi the boai:d so 

created shall include at least one ( 1) representatiYe ot an 

orqanization concerneli. with the care and welfare of t.lle 

aentally ill and one representative of an orqanization 

concerned with the care and welfare of the aentally retarded 

or developaentally disabled. 

(~J The aental disabilit1es board of visitors shall be 

an independent boarli. of inquiry and review to assure that 

the treataent of all persons adaitted to a residential 

facility is nuaane and decent and aeets the regnireaeats bet 

±orth in this act. 

~be board shall review a~~ plans for experiaental 

research or hazdrdoas treataent rroceJures involving persons 

adaitted to any residential facility to assure that the 
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research ~ro]ect is huaane and not undu~y hazardous and that 

it coaplies with the princip~es of the stateaent on the use 

of huaan sabjects for research ot: the Aaerican association 

on aental deficieDCJ and vith the principles for re~earch 

involviag huaan subjects required by the United States 

depart.aent of health, eductttion and welfare. lio 

experiaental research project involving persons adaitted to 

any residential facility attected by this act shall be 

coaaenced un~ess it is approved Ly the aenta~ disabilities 

board of Yisitors. The board shul investigate all cases of 

alleged aistreataeat of a resident. 

(3) ~he board shall, at least annaallJ, inspect ~erJ 

residential facility vhich is providing a course of 

residential habilitation and treataent to any person 

pursaant to this act. !'he board shall inspect the physical 

plant, including residential, recreational, dining. and 

sanitary facilities. lt shall visit all wards and treataent 

or habilitation areas. The board shall. inquire concerniDg 

all habilitation proqraas teiny iapleaented bi the 

institution. 

(4} The board shall ins{>ect the file ot each person 

adaitted to a residential tacility pursuant to this act to 

iasore that a babi~itation plan exists and is being 

iapleaented. The board shall inqQire concerning all use of 

restraints, isoldt~on or other extraordinary •easures. 
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[S) The board aay assist. any pat.ieAt. at a residential 

t:acil.ity in resol.Ying- any g-rieYance lle aay hawe coacerraillg­

bis adaission or his course of t.reataeat. and habil.it.ation in 

Ue facility. 

[6) I.t' t.be hoard hel.iewes that an)' t'acillty is t'ail.inq 

to coaply •ith tbe proYi.sions of this act. in regard to its 

physical. t'acil.ities or i t.s t. rea t.aent ot any res iii en t., it. 

shall report it.s fiadi.ngs at. oa.ce to the parents or guardian 

of any patient iDYolwed, the next. of kin, it known, the 

responsible person appo:illted by the conrt. for any pati.eat. 

i.uwol.wed, the professional. person in charge of the facility, 

t.be director of the depart.aent ot inst.~t.utioas aAd the 

district court ahich has jnrisdiction ower the facilitJ. 

(7) Tbe .. ntal disabilities board o1 Yisitors shall 

report. annually to tne ~owernor and shall. report to eacb 

session of t.be aont.ana legisl.ature concerning the status of 

the residential facilities and habilitation prograas which 

it has inspected. 

(8) The •ental disabilities bourd of wi.&Ltors shal.l be 

attached to the g~>Yeruor for adainistratiYe parp06es. I.t 

aay eaploy staff tor the purpose of carrying out its duties 

as set: ont in this act.. 

Sectioa 11· If an:r person is a patieat ia a aent.al 

health facilitJ and the professiooaJ. person in charge ot. the 

patient deterainas that. the patient is suffering froa a 

-47- Sil 388 

1 

2 

.) 

• 
5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

lS 

lo 

17 

18 

19 

20 

21 

22 

23 

2fl 

Sl:l 031i8/{l::t 

cewelopaental c~sabi1ity ratner than aentL1 illness and 

should aore prop&rlJ be 4dmitted to a residential facility, 

then the professional ~erson shall coaaence proceedings 

consistent vit.h the procedures set foxt.h in this 4Ct Lox 

adaissions geaeral.ly to effect such acJaissioa. 

Section ,1!. If aay proYisioa of this act or the 

application thereof to an1 person or circuastaaces is bel.d 

iawal.id, such inwalidity shall not affect other proyision.s 

01. appl~cat.ioas o:t t.he act which can be yiven ef:l:'ect. vitnout: 

the inwal.id prowision or application, dDd to this ead the 

provisiollS of t.bi.s act a:re decl.antd to be sewerable. 

iieaitliea i4w &ae•iea 8Q iY1il!1 ltaGw8u 1!ill:7r is a:•eaiei 

~e ~e•• as te~e¥81 

•89 2312o S~p~yisiea et Gl.eaii•e eea~e~ ~~aaeteES 

iE&A "" Ea&~B&B~ ~£il1fti&IJ SIOBtle£ 1;e ... e ile&lie£ £iYs£ 

salroeeJ. ;uui ltB&~ itti fe£· sfieei.aJ. aelliBill.w psysilel.&~isal, 

eartiaal1 aaa eteeE se£Yieee eea~s~eat wi.. t!e sta\8\&fJ 

ret&ife•e•ie jer tcaaste~ at a reei@eet te a &tftwre•t 

eeBitieatW taeM~v-· 

section 35. Sections 6lr-2303 through 80-2309, 80-2312, 

~ 38-301 throngh 38-303, B.c.a. 1947, are repealed. 

-!:ncl-
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