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BILL wo. 2343

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "Ad ACT TO AMEND THE MONTANA
WATER USE ACT 10O CLARIFY EXISTIRG WATER RIGHTS; THE TRAJSFER
OF RIGHTS, CHANGES IN APPROPRIATICN RIGHTS, AND THE
ABANDORMENT OF RIGHTS; AMENDING SECTIONS 89-872, 89-893, AND
89-894, R.C.M, 1947; REPEALING SECTIONS 89-892 AND 89-895,

R.C.M. 1947."

BE IT EJACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 89-872, R.C.M. 1947, is amended to
read as follows:
"89-872. Declarations of existing rights. (1) Any

court decree adjudicating water rights in a proceeding

commenced  prior +to July 1, 1974, shall be final and

conclusive as to all existing rights thereby adjudicated.

Upon receipt of a certified copy of any such court decree,

the department shall file the decree and record such rights

in the centralized record system established for such

purpose.
4+ (2) As to all other rights, the Phe department

shall make an order requiring each person claiming an
existing right within a specified area or from a specified

source to file a declaration of existing right within one
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(1) year after the effective date of the order. The
department shall publish notice of the order once a week for
four (4) consecutive weeks prior to its effective date in a
newspaper of general circulation in the affected area.
Before the last date of publication, the department shail
also serve a copy of the order by certified mail upon each
appropriator or his successor in interest within the
specified area or from the specified source who hnas
requested mailed notice of the order or of whom the
department can readily obtain knowledge, and to each person
owning or peing possessed of lands bordering on the stream
or source as ascertained from the land ownership records of
the.appropriate county. The department shall file in its
records proof of service of the notice by affidavit of the
publisher in the case of notice by publication, and by its
own affidavit in the case of service by mail.

{a} The department of fish and game may represent the
public for purposes of establishing any prior and existing
public recreational use in existing right determinations
under this act, provided that the foregoing shall not be
construed in any manner as a legislative determination of
whetner or not a recreational use sought to be established
prior to July 1, 1973, is or was a beneficial use.

42+ (3) A declaration shall be made under oath by

each person claiming an existing right to use water within

=SB 3%R



to

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0771

the specified area or from the specified source on a form
provided by the department. The department shall make the
forms available through its offices and the offices of the
county clerks and recorders. The information required by the
department may include, but is not limited to, the date of
appropriation, the dJdate the water was first applied to a
beneficial use, the amount of water appropriated, the
purpose of the appropriation, the place and means of
diversion, the place of use, the time during which the water
is diverted and used each year, and a true copy or the
docket number of any judicial decree, notice, or other claim
or evidence upon which the existing right was initiated or
is based.

43+ (4) Declarations shall be sent to the department
by certified mail, with a return receipt requested. The
return receipt is conclusive evidence of receipt, by the
department, of the declaration.”

Section 2. Section 89-893, R.C.M. 1947, is amended to
read as follows:

"89-893. Transfer of appropriation right. <%+ The
right to use water under a permit or certificate of water
right shall pass with a conveyance of the land, or transfer
by operation of law, unless specifically exempted therefrom.
All transfers of interests in appropriation rights shall be
without loss of priority.
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{2r~-~Fhe-person-receiving——the--appropriatian--interesse
shaiti--fite--with-the-department-notice—of-the-transfer-oen-a
form-preseriped-by-the-deparements

433--An-appreopriater-may-not-sever-ati-er-any--pare--of
an--apprepriation--right--from--the--tand--eo--which--tt--%s
appurtenanty-—opr--seii--the--apprepriation--right--£for--other
purpeses--sr-to-eother-itandoay-or-make-the-appropriation-right
appurtenant-to-other-tandsy-withount-obptaining-prior-approvat
from--the--departments—-Fhe--deparement~-shati--appreve-—the
proposed--change--if--it-determines-that-the-propesed-change
witi-not-adversely-affect-the-rights-of--other--persenss——%§
the--department-~determines--that--the-proposed-cnange-mighe
adverseiy-affect-the-rights-of-other-persensy-notice—of-—the
proposed-—change——shalti--be-given-in-accordance-with-seetion
89-88%c~If-the-depariment-chen-determines-that-an--ebjection
£ited-—-by-~a--persen-—-whese~-rights-may-be-affected-statea-a
vatid-sbiection-to-the-proposed-changer-the-department-shatd
hotd-a-hearing-thereon-prior-to-its—approvat--er--deniat——of
the-preposed-echanges--Objections—-shati-meet~the-reguirements
ef--seetion--53-882-—~{2}-~and--nearings--shati--pe--heid--in
accordance-with-section-63-883="

Section 3. Section 89~894, R.C.M. 1947, is amended to
read as follows:

"89-894. Abandonment of appropriation right. 4%F If
an appropriator ceases to use all or a part of his
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appropriation right with the intention of wholly or
partially abandeoning the right, or if he ceases using his
agpropriation xright according to its terms and conditions
with the intention of not complying with those +terms and
conditions, the appropriation right shall, to that extent,
pbe deemed considered abandoned and shall immediately expire.

{2}--kf-an-apprepriater-ceases-to-use-ail--or--pare--of
hits--appropriation~-right;~or-ceases-using-his-apprepriation
right-necording-to-tes-tarma-and-conditions;—for-a-period-of
ten-£18)-suscesnive~yearsy-and-there-was-water-avaiiahie-fow
his-usey-there-shaii-be-a-srima-facte-presumpiion--that--the
apprepriater--has—-abandened--his--right-in-whote-or-for—-the
part-not-useds

$3)--Phin-section-does-nok--apply-—-to-—exisking--righes
antit-~eghey--have-—been--determined--in-accordance-with-this
LTIt

Section 4. Sections 89-892 and 89-895, R.C.M. 1947,
are repealed.

-End-
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Approved by Committee
ogpkgriuulture Livestock
& Irrigation

SENATE BILL NO. 383

INTRODUCED 3Y BCOYLAN, STORY, TURNAGE, MANLEY

A BILL FOR AN ACT ENTITLED: “AN ACT TC AMEND THE MONTANA
WATER USL ACT TO CLARIFY EXISTING WATER RIGHTS; THE TRANSFER
OF RIGHTS, CHANGES IN APPROPRIATION RIGHTS, AND THE
ABANDONMENT OF RIGHTS; AMENDING SECTIONS 89-872, 89~-893, AND
89-894, R.C.M. 1947; REPEALING SECTIONS 89-892 AND 89-895,

R.C.M. 1947."

3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 89-872, R.C.M. 1947, is amended to
read as follows:
"89-872. Declarations of existing rights. (1) Any

court decree adjudicating water Trights in a proceeding

commenced prior to July 1, 1974, shall be final and

conclusive as to all existing rights thereby adjudicated.

Upon receipt of a certified copy of any such court decree,

the department shall file the decree and record such rights

in the centralized record system established for such

purpose AND SHALL ISSUE TO EACH PERSON DECREED AN EXISTING

RIGHT A CERTIFICATE OF WATER RIGHT. THE ORIGINAL OF THE

CERTIFICATE SHALL BE SENT TO THE COUNTY CLERK AND RECCRDER,

I¥i THE COUNTY WHERE THE POINT OF DIVERSION CR PLACE OF USE

IS5 LOCATED, FOR RECORDATION. THE DEPARTMENT SHALL KEEP A

SECOND READING

10
11
12
13
14
15

16
17

18
19
20
21
22
23
24

25

S3 0383/02

COPY OF THE CERTIFICATE IN ITS OFFICE IN HELENA. AFTER

RECORDATION, THE CLERK AND RECORDER SHALL SEND THE

CERTIFICATE TQ THE PERSON TO WHOM THE RIGHT IS DECREED.

43} (2) As to all other rights, the %Phe department

shall make an order requiring each person c¢laiming an
existing right within a specified area or from a specified
source te file a declaration of existing right within ore
(1) year after the effective dJdate of the order, Tﬁe
department shall publish notice of the order once a week for
four (4} consecutive weeks prior to its effective date in a
newspaper of general circulation in the affected area.
Before the 1last date of publication, the department shall
also serve a copy of the order by certified mail upon each
appropriator or his successor in interest within the
specified area or from the specified source who has

requested mailed notice of the order or of whom the

department can readily obtain knowledge, and to each person
owning or being possessed of lands bordering on the stream
or source as ascertained from the land ownership records of
the appropriate county., The department shall file in its
records proof of service of the notice by affidavit of the
publisher in the case of notice by publication, and by its
own affidavit in the case of service by mail.

{a) The department of fish and game may represent the
public for purposes of establishing any pricr and existing
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public recreational use in existing right determinations
under this act, provided that the foregoing shall not be
construed in any manner as a legislative determination of
whether or not a recreational use sought to be established
prior to July 1, 1873, is or was a beneficial use.

$2% {3} A declaration shall be made under oath by
each person claiming an existing right to use water within
the specified area or from the specified source on a form
provided by the department._ The department shall make the
forms available through its offices and the offices of the
county clerks and recorders. The information required by the
department may include, but is not limited to, the date of
appropriation, the date the water was first applied to a
teneficial use, the amount of water appropriated, the
purpose of the appropriation, the place and means of
diversion, the place of use, the time during which the water
is diverted and used each year, and a true copy or the
docket number of any judicial decree, notice, or other claim
or evidence upon which the existing right was initiated or
is based,

43% (4) Declarations shall be sent to the department
by certified mail, with a return receipt requested. The
return receipt is conclusive evidence of receipt, by the
department, of the declaration."

Section 2. Section §9-022, R.C.M. 1947, is amended to

-3~ 53 383
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read as follows:

*89-893. Transfer of appropriation right. €%+ (1)} The
right to use water under a permit or certificate of water
right shall pass with a conveyance of the land, or transfer
by operation of law, unless specifically exempted therefrom.
All transfers of interests in appropriation rights sﬁall be
without loss of priority.

(2) IF AN APPROPRIATOR SHALL SEVER ALIL OR ANY PART OF

AN APPROPRIATION RIGHT FROM THE LAND TO WHICH IT IS

APPURTENANT, OR SELL TEE APPROPRIATION RIGET FOR OTLER

PURPOSES FOR ANY 3ENEFICIAL.PURPOSE, OR TO OTHER LANDS, COR .

MAKE THE APPROPRIATION RIGHT APPURTENANT TO OTHER LANDS THE

APPROPRIATCR SHALL WITEIN NINETY (%0) DAYS OF SUCH

SEVERANCE, SALE OR TRANSFER, NOTIFY THE DEPARTMENT OF SUCH

ACTION.

+2+--The-—persen-—reeeiving—-the—apg!opréatéen—interese
shati-fite-with-the-department-notice-of-the-transfer--oen--a
form-prescribed-by-the-departments

43} --An-~apprepriator--may-not-sever-alti-or-any-paret-ef
an--apprepriation--right--from--the--~iand--to--which--te--ts
appurtenanty——-or--seii--the--apprepriation--righe--for-ether
purpeses-er-to-other-landsy-or-maike-the-apprepriation-—right
appurtenant-to—other-iandsr-witheut-obtaining-prior-approvat
from--the--department-—-Fhe--deparement--shaii--approve~-the
propesed-change~if-it-determines-that--che--prepesed--cnange
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Witi--not--adverseiy-—affece-the-righto-of-ether-persenss-F£
tne-devartmene—determines-chat~--the--proposed--change—-might
adversely-—affect-the-righta-ef-other-persensy-notice-of-the
preopesed-change-shati-be-qiven-in--aceordance—-with--seckion
85~8bts—~Ff~the~-deparement-then-determines-that-an-okbjection
£+ied-by-a-person-whose-rights—-map--be-—affected--states——n
vatid-objection—to-the-proposcd-changey-the-deparement-shati
hotd--a--hearing--thereon-prior-ee-tts-apprevat-eor-dental-of
the-preposed-changer——-0bjecttons-shati-meet-the-regquirements
of-—sertten—-89-882--{2}-—and-—hearingas--shati--bhe--held--in
accordansa-with-sectiton-85-863:"

Section 3. Section 89-8%4, R.C.M. 194?, is amended to
read as follows:

"89-384, Abandonment of appropriatioan right. %% If
an appropriator ceases to use all or a part of his
appropriation right with the intention of wholly or
partially abandoning the right, or if he ceases using his
appropriation right according to its terms and conditions
with the intention of not complying with those terms and
conditions, the appropriation right shall, toc that extent,
L2 deemed considered abandoned and shall immediately expire;

3UT YULETIONS OF AJANDONMLNT SHALL 3E ULSTIONS OF FaCT, AND

SEALL 3E DETERMINED AS COTHER QUESTIONS OF FACT.

43} -—~Ef-—an-—appropristor--ceases-to-use-ati-or-pare-of
his-apprepriation-righe;-or-coenses-using-~his--apprepriation
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rignt-accerding-to-tts-terms-and-econditionss-for-a-pertod-ef
ten-{igt~successive-yeara;-and-there-was-water-avaitapis-for
his--user--there-shaii-be-a-prima-fecte-presumeption—that-the
apprepriater-has-abandened-his-riche-in--whole--ar--for-—the
part-not-nsedsr

$3y--Fhis--section--dees—-not--eppiy-te-extsting-rights
untit-they-have-bean--determined--in--accordance~—with-—ehia
acks"

Section 4, Sections 89-88%2 and 89-8%5, R.C.M. 1947,
are repealed,

-End-




