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INTRODUCED BY 

A BILL FOR AN AC'r ENTITLBD: "lu1 ACT TO AMEND THE 

WATER USE ACT 'i'O CLARIFY EXISTING WATER RIGHTS; THE TRA;<SFER 

OF RIGHTS, CHANGES IN APPROPRIATION RIGHTS, AND THE 

ABANDONMENT OF RIGHTS: AMENDING SECTIONS 89-872, 89-893, AND 

89-894, R.C.H. 1947: REPEALING SECTIONS 89-892 AND 89-895, 

R.C.iol. 1947." 

dE IT E;lACTED BY THE LEGISLATURE OF THE STATE OF MONTAl'<A: 

Section 1. Section 89-872, R.C.M. 1947, is amended to 

read as follows: 

"89-872. Declarations of existing rights. (1) Any 

court decree adjudicating water rights in a proceeding 

commenced prior to July 1, 1974, shall be final and 

conclusive as to all existing rights thereby adjudicated. 

Upon receipt of a certified copy of any such court decree, 

the department shall file the decree and record such rights 

in the centralized record system established for such 

purpose. 

*~t (2) As to all other rights, the ~ae department 

shall make an order requiring each person claiming an 

existing right within a specified area or from a specified 

source to file a declaration of existing right within one 
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LC 0771 

(1) year after the effective date of the order. The 

department shall publish notice of the order once a week for 

four (4) consecutive weeks prior to its effective date in a 

newspaper of general circulation in the affected area. 

Before the last date of publication, the department shall 

also serve a copy of the order by certified mail upon each 

appropriator or his successor in intP-rest within the 

specified area or from t.':te specified source who has 

requested mailed notice of the order or of whom the 

department can readily obtain knowledge, and to each person 

owning or oeing possessed of lands bordering on the stream 

or source as ascertained from the land ownership records of 

the appropriate county. The department shall file in its 

records proof of service of the notice by affidavit of the 

publisher in the case of notice by publication, and by its 

own affidavit in the case of service by mail. 

(a) The department of fish and game may represent the 

public for purposes of establishing any prior and existing 

public recreational use in existing right determinations 

under this act, provided that the foregoing shall not be 

construed in any manner as a legislative determination of 

whetner or not a recreational use sought to be established 

prior to July 1, 1973, is or was a beneficial use. 

~~t J2L A declaration shall be made under oath by 

each person claiming an existing right to use water within 
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the specified area or from the specified source on a form 

provided by the depar~~ent. The depart@ent shall make the 

forms available through its offices and the offices of the 

county clerks and recorders. The information required by the 

department may include, but is not limited to, the date of 

appropriation, the date the water was first applied to a 

beneficial use, the amount of water appropriated, the 

purpose of the appropriation, the place and means of 

diversion, the place of use, the time during which the water 

is diverted and used each year, and a true copy or the 

docket number of any judicial decree, notice, or other claim 

or evidence upon which the existing right was initiated or 

is based. 

*3r 1!L Declarations shall be sent to the department 

by certified mail, with a return receipt requested. The 

return receipt is conclusive evidence of receipt, by the 

department, of the declaration." 

Section 2. Section 89-893, R.C.M. 1947, is amended to 

read as fol·lows: 

"89-893. Transfer of appropriation right. ~~+ The 

right to use water under a permit or certificate of water 

right shall pass with a conveyance of the land, or transfer 

by operation of law, unless specifically exempted therefrom. 

All transfers of interests in appropriatioq rights shall be 

wit<out loss of priority. 
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f~r--~he-~erse~-reee~v~~~--~he-~a~~re~r~a~~n--~n~eres~ 

~ha~~--r~~e--w~~-~he-ae~er~n~-ne~~ee-ef-~he-~ransfer-en-e 

ferm-~reser~eee-ey-~he-ae~ar~n~~ 

*3+--Aft-epprepr~e~er-mey-ne~-sever-e~~-er-eny--per~--ef 

an--epp~epr~e~*en--r~~h~--rrem--~e--~ane--~--wh~eh--~~--~• 

appar~neft~7-er--ee~~--~e--apprepris~~eft--r~~h~--fer--e~her 

par~ses--er-~-e~her-~ande7-er-ma~e-~he-epprepr~e~~n-ri~h~ 

appar~enan~-~-e~her-~enae7-w~~hea~-ee~~n~n~-~r~er-appreva~ 

frem--~e--ee~ar~en~~--~he--aepar~en~--sha~~--eppre•e--~e 

prepesea--ehan~e--~f--~~-ee~er~~es-~a~-ehe-prepesea-ehen~e 

w~~~-nee-eaveree~y-arfee~-~he-r~~h~s-ef--e~her--pereens~--~f 

~e--aeperemen~--ee~erm~nes--~a~--~e-prepeeea-ehen~e-m*~h~ 

eaverse~y-affee~-~he-r*~h~s-ef-e~er-pereene7-~e~iee-ef--~he 

prepesee--eha~~e--sha~~--ee-~~ven-*n-eeeeraanee-w~~h-eee~*en 

a~-es~~-~f-~e-aepar~~~-~hen-ee~erm~nee-~he~-aft--eejee~ie~ 

f~~ee--ey--a--pereen--wheee--r~~h~e-mey-ee-erfee~ed-e~a~ee-e 

ve~*a-eejee~~en-~e-~e-pre~eee-ehan~e;-~he-deper~e~~-sha~~ 

he~e-a-heer*n~-~hereen-~r~er-ee-*~s-eppre¥a~--er--ae~*a~--ef 

~e-prepeeea-eha~~e~--ae;ee~*ens-sha~~-mee~-~he-re~~*remen~e 

ef--eeee*en--99-SSc--*ct--ana--heer~~~s--eha~~--ee--he~a--*~ 

aeeera~ee-w~~h-seee*e~-99-883~p 

Section 3. Section 89-894, R.C.M. 1947, is amended to 

read as follows: 

"89-894. Abandonment of appropriation right. f~r If 

an appropriator ceases to use all or a part of his 
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1 ap.,ropr ia tion right with the intention of wholly or 

2 partially abandoning the right, or if he ceases using his 

3 appropriation right according to its terms and conditions 

4 with the intention of not complying with those terms and 

5 conditions, the appropriation right shall, to that extent, 

6 be deemed considered abandoned and shall immediately expire. 

7 f~t--%r-an-a~~Pe~~~a~e~-eeases-ee-~se-ai~-e~--~aPe--er 

8 a~s--a~~~e~~~a~~en--~~~a~;-e~-eeases-~s~n~-h~s-a~~~e~~~a~*en 

9 ~~~a~-aeee~~*n~-~e-~~s-~e~me-an~-een~~~~ns;-rep-a-~e~~e~-er 

10 ~n-fi&t-sweeese*ve-yeaPs,-and-~e~e-was-wa~eP-ava~ia&ie-rer 

11 h~s-wee7-~epe-ehaii-ee-a-~r~-fae*e-pPee~p~~en--~ha~--~e 

12 a~prepr~a~eP--hae--aban8ene~--h*s--r~~h~-*"-wheie-er-fer-~e 

13 ~ar~-ne~-~see ... 

14 f~t--~hie-eee~~en-eeee-ne~--appiy--~--eK*e~*n~--ri~ftee 

15 dft~~i--ehey--have--Been--ee~Minee--~-aeee~aanee-w~eh-eh~e 

16 ae~ ... ft 

17 Section 4. Sections 89-892 and 89-895, R.C.M. 1947, 

18 are repealed. 

-End-

,......_. ,'), 
-.-,," ... ·~. ·~ -'(:. 

~ :JW ...._;; ._.. '~ 
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Approved by Co~ittee 
on Agrivulture Livestock 
& Irrigation 

SENATE BILL NO. 383 

INTRODUCED 3Y BOYLAN, STORY, TURNAGE, MANLEY 

A BILL FOR AN ACT ENTITLED: M&~ ACT TO AMEND THE MONTANA 

WATER USE ACT TO CLARIFY EXISTING WATER RIGHTS; THE TRANSFER 

OF RIGHTS, CHANGES IN APPROPRIATION RIGHTS, AND THE 

ABANDONMENT OF RIGHTS; AMENDING SECTIONS 89-872, 89-893, AND 

89-894, R.C.M. 1947; REPEALING SECTIONS 89-892 AND 89-895, 

R.C.M. 1947. a 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 89-872, R.C.M. 1947, is amended to 

read as follows: 

"89-872. Declarations of existing rights. (1) Any 

court decree adjudicating water rights in a proceeding 

commenced prior to July 1, 1974, shall be final and 

conclusive as to all existing rights thereby adjudicated. 

Upon receipt of a certified copy of any such court decree, 

the department shall file the decree and record such rights 

in the centralized record system established for such 

purpose AND SHALL ISSUE TO EACH PERSON DECREED AN EXISTING 

RIGHT A CERTIFICATE OF ~'lATER RIGHT. THE ORIGINAL OF THE 

CERTIFICATE SHALL BE SENT TO TEE COU:'TY CLERK AND RECORDER, 

p; THE COUNTY WllERE THE POINT OF DIVERSION OR PLACE OF USE 

IS LOCATED, FOR RECORDATION. THE DEPART!·lliNT SHALL KEEP A 
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COPY OF THE CERTIFICATE IN ITS OFFICE IN HELENA. AFTER 

RECORDATION, THE CLERK AND RECORDER SHALL SEND 'l'HE 

CERTIFICATE TO THE PERSON TO WHOI1 TilE RIGHT IS DECREED. 

t~t (2) As to all other rights, the ~he department 

shall make an order requiring each person claiming an 

existing right within a specified area or from a specified 

source tc file a declaration of existing right within or.e 

(1) year after the effective date of the order. The 

department shall publish notice of the order once a week for 

four (4) consecutive weeks prior to its effective date in a 

newspaper of general circulation in the affected area. 

Before the last date of publication, the department shall 

also serve a copy of ~he order by certified mail upon each 

appropriator or his successor in interest within the 

specified area or from the specified source who has 

requested mailed notice of the order or of whom the 

department can readily obtain knowledge, and to each person 

owning or being possessed of lands bordering on the stream 

or source as ascertained from the land ownership records of 

the appropriate county. The department shall file in its 

records proof of service of the notice by affidavit of the 

publisher in the case of notice by publication, and by its 

own affidavit in the case of service by mail. 

(a) The departMent of fish and game may represent the 

~ublic for purposes of esta0lishing any prior and existing 

-2- S:l 383 
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public recreational use in existing right determinations 

under this act, provided that the foregoing shall not be 

construed in any manner as a legislative determination of 

whether or not a recreational use sought to be established 

prior to July 1, 1973, is or was a beneficial use. 

tzt l1l A declaration shall be made under oath by 

each person claiming an existing right to use water within 

the specified area or from the specified source on a form 

provided by the department •. The department shall make the 

forms available through its offices and the offices of the 

county clerks and recorders. The information required by the 

department may include, but is not limited to, the date of 

appropriation, the date the water was first applied to a 

beneficial use, the amount of water appropriated, the 

purpose of the appropriation, the place and means of 

diversion, the place of use, the time during whicn the water 

is diverted and used each year, and a true copy or the 

docket number of any judicial decree, notice, or other claim 

or evidence upon which the existing right was initiated or 

is based. 

t~t 1!l Declarations shall be sent to the department 

by certified mail, with a return rec~ipt requested. The 

return receipt is conclusive evidence of receipt, by the 

department, of the declaration." 

Section 2. Section 8Q-CJ3, R.C.M. 1947, is amended to 
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read as follows: 

•89-893. Transfer of appropriation right. t~t Jll The 

right to use water under a permit or certificate of water 

right shall pass with a conveyance of the land, or transfer 

by operation of law, unless specifically exempted therefrom. 

All transfers of interests in appropriation rights shall be 

without loss of priority. 

(2) IF AN APPROPRIATOR SHALL SEVER ALL OR ANY PART OF 

AN APPROPRIATION RIGHT FROM TilE LAND TO WHICH IT IS 

APPURTENANT, OR SELL THE APPROPRIATION RIGHT FOR OThER 

PURPOSES FOR ANY 3ENEFICIAL. PURPOSE, OR TO OTHER LANDS, OR . 

MAKE THE APPROPRIATION JUGHT APPURTENANT TO OTHER LANDS THE 

APPROPRIATOR SHALL WITRIN NINETY (90) DAYS OF SUCH 

SEVERANCE, SALE OR TRANSFER, NOTIFY THE DEPARTMENT OF SUCH 

ACTION. 

tzt--9he--perseft--~eee~ytft~--~fte-app~ep~~a~~eft-~ft~e~es~ 

~ha~~-4~~e-~~h-~he-~epe~~meft~-fte~~ee-e4-~he-~~aft~4e~--eft--a 

fe~p~eeeri~ee-~~-~he-eepa~eft~T 

t~t--Aft--app~ep~~·~~--ma~-"~-ee¥e~-a~~-e~-aft~-pare-ef 

aft--ap~epr~a~~ft--~~~h~--f~em--~he--~afta--~e--wh~eh--~~--~e 

·~~~~eftaft~7--e~--~e~~--~he--apprep~~ae~eft--r~~he--fer-e~her 

purpeeee-er-to-e~her-~aftaeT-e~-make-~he-apprepr~a~~eft--r~~h~ 

appar~eftaft~-~e-e~fter-~aftaeT-w~~h~~-e~~a~ft~ft~-pr~er-appre¥e~ 

frem--~fte--aepa~~meft~T--9he--aepa~~eft~--eha~~--appre¥e--~he 

prepeeea-ehaft~e-~f-~~-ae~e~ftee-~ha~--~he--prepeeea--efteft~e 
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wi+i--fte~--e~¥e~~e%y--a££ee~-ehe-~i~!-tes-e£-eehe~-~e~~e~~~-~£ 

efte-eeea~~fte-deee~ifte~-ehae--ehe--~~~esed--ehaft~e--mi~!-t~ 

a~¥er~e%y--a££ee~-e!-te-ri~h~~-e£-e~fte~-~e~seft57-ftee~ee-e£-ehe 

p~epese~-ehaft~e-~hai%-ee-~i¥eft-ift--eeee~aaftee--w~e!-t--~eeeieft 

a~-8~%~--~£-~he-ae~a~~Mefte-~he"-ae~e~iftea-ehee-eft-ee;eee~eft 

£±iea-ey-a-pe~9eft-wheee-~~~hes--mey--ee--a££eeeea--e~e~ee--e 

¥e%ia-eb;eee±eft-~e-~he-~~epe~ea-eheft~e7-ehe-ae~a~~mel"'e-ehei% 

heia--e--hee~ift~--ehe~eeft-~~ie~-ee-ie~-a~~~e¥ei-e~-deftie%-e£ 

~he-p~e~esee-eheft~e~--ee;eee±eft~-ehei%-meee-ehe-~e~~iremefte9 

e£--eeetieft--89-88~--f~t--eftd--heerift~e--eha%%--he--heie--il"' 

eeee,.-dal'lee-wit!-t-eee~iel"'-89-88-3~" 

Section 3. Section 89-894, R.C.M. 1947, is amended to 

13 read as follows: 

14 

15 an 

"89-C0,!. Abandon."!!ent of appropriatio:1 

appropriator ceases to use all or 

right. 

a part 

fH If 

of his 

16 appropriation right v;it;1 the intention of wholly or 

17 partially abandoning the right, or if he ceases using his 

18 appropriation riq!1t according to its terms and conditions 

1'! with the inter.tion of not complying with those terms and 

20 conditions, the appropriation right shall, to that extent, 

21 L~ deemeu considered aLandoneo and shall immediately expireL 

22 3C:7 qt;i_STIO:;s OF A3M:DO:-l!!Lt:T Slil'.LL 3E ,)ULSTIO'!S OF FACT, A:lD 

2 3 Sl'ALL 3E DJ::TERHI:'fED l'.S OTEI:;R QUESTIONS OF FACT. 

24 ~?.t--~£--e~--a~~repriaee~--eea~es-ee-~se-ai%-e~-~art-e£ 

25 hia-ap~re~~iaeiel"'-ri~he7-e~-eeesee-~e±ft~--hie--a~~~e~riatiel"' 
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ri~~t-aeeereift~-~e-±ee-eerme-a!"'a-eeft~ieiefts,-£e,.--a-~e,.-iee-e£ 

~el"'-fi8t-e~eeeeei¥e-yeere,-eftd-ehere-wae-we~er-a¥ei~ab±e-£er 

h±e--~ee,--~here-ehaii-be-a-p~±~a-£eeie-r~eeHM~~ieft-ehee-~he 

e~p~e~rieter-hee-ebeftae~ed-hi~-ri~he-ift--whe%e--er--£er--~he 

~ar~-!"'ee-~eed~ 

t3t--~hie--seeeieft--dees--ftee--a~~iy-ee-eM~ee±l"'~-ri~hee 

~ftt~%-ehey-ha¥e-heeft--de~er~~!"'ed--±ft--aeee~ee!"'ee--wi~h--thia 

e.et.•n 

Section 4. Sections SQ-892 and 89-895, R.C.M. 1947, 

are repealed. 

-End-
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