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INTRODUCED BY wm

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE A CAUSE OF

ACTION FOR DAMAGES WHERE THERE HAS BEEN A VIOLATION OF
RIGHTS PROTECTED BY THE FOURTH AMENDMENT OF THE CONSTITUTION
OF THE UNITED STATES AND ARTICLE II, SECTION 11 OF THE
MONTANA CONSTITUTION, IN LIEU OF EXCLUSION FROM CRIMINAL
PROSECUTION OF OTHERWISE ADMISSIBLE EVIDENCE; AND TO REPEAL

SECTION 95-1806, R.C.M. 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short title. This act may be cited as "The
Montana Civil Rights Claims Act™.

Section 2, Remedy and admissibility of evidence. (1)
Any person subject to search and seizure, if the search and
seizure 1is in wviolation of the fourth amendment of the
United States constitution or Article II, section 1l of the
Montana constitution or the laws of the state of Montana
relating to search and seizure, has a cause of action for
damages.

(2) Evidence secured for use in criminal prosecution
in violation of the fourth amendment of the United States
constitution or Article II, section 11 of the Montana

constitution or the laws of Montana relating to search and
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seizure, if otherwise admissible, shall not be excluded from
any criminal prosecution. -

Section 3. Exclusive remedy. This act provides the
exclusive remedy for the violation of the rights of a person
which are protected by the fourth amendment of the United
States constitution and by Article II, section 11 of the
Montana constitution caused by any employee or agent of the
state of Montana or its political subdivisions.

Section 4. Liability. (1) Liability under this act
is based upon an affirmative finding by a preponderance of
the evidence that there was a violation of the
constitutional or legal rights of a person which are
protected by the fourth amendment of the United States
constitution and the Montana constitution, caused by an
employee or agent of the state of Montana, or any political
subdivision thereof while the employee or agent was acting
in the scope of his employment or under color of law.

(2) ©No peace officer or other official acting in the
scope of his employment, [under color of law], is personally
liable unless his actions were committed knowingly, with the
intent to vioclate the constitutional or other legal rights
of any person.

(3) Liability under this act is exclusively against
the state or governmental agency and not against the
individual law enforcement officer, agent, or official if
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the alleged violation of constitutional rights is based upon
the inadequacy or unconstitutionality of any arrest warrant
or search warrant,

(4) The governmental agency employing or controlling
the peace officer or other official is liable for violations
under this act when these persons are acting in the scope of
employment or under color of state law. It is not a defense
that the act causing the wviolation was illegal.

Section 5. Damages. (1} A successful claimant shall
be awarded reasonable compensation for:

(a} property damage;

{(b) personal Gamage;

.(c) attorney fees; and

{d} costs.

(2) 1In every case in which it is determined that there
was a substantial violation of a constitutional or legal
right, damages of not less the five hundred dollars ($500)
shall be presumed, plus reasonable attorney fees and costs.

(3) The court may, on preliminary motion, rule as a
matter of law on +the question of substantial violation.
This determination is binding on the government. If the
court makes a finding that it is not a substantial
vicolation, the plaintiff is entitled to have the matter
submitted as a jury guestion.

Section 6. Jurisdiction, The district court shall
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have jurisdiction over any action brought under this act and
such actions shall be governed by the Montana Rules of Civil
Procedure in so far as they are consistent with this act.

Section 7. Venue of actions. (1} Actions brought
against the state shall be brought in the county in which
the cause of action arose or in Lewis and Clark county.

(2} Actions against a political subdivision shall be
brought in the county in which the cause of action arose or
in any county where the political subdivision is located.

Section 8. Limitation. Every cause of action
permitted under this act shall be forever barred unless an
action is begun within two (2) years after the cause of
action arises.

Section 9. Judgment as obligation of state or
political subdivision. A final judgment is an ocbligation of
the state of Montana or politicél subdivision and shall be
paid in the same mannef as any other claim against the state
or political subdivision.

Section 10. Right o0f appeal -~ bond not.required of
state or pclitical subdivision. The right of appeal from
final judgment in the district court is governed by the same
rules of practice and procedure that exist for private
persons, except the state of Montana or political
subdivision is not required to post a bond either on appeal
or at any cother time during the litigation.
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Section 1l. Compromise or settlement. The attorney
general, with the consent of the board of examiners, when
the claim is against the state of Montana; the county
attorney, with the consent of the governing body, when the
claim is against a county:; and the city attorney, with the
consent of the governing body, when the claim is against a
city; has full charge of the litigation and is authorized-to
arbitrate, compromisze or settle any claim allowed under this
act, subject to the terms of imnsurance, if any.

Section 12. Administrative action. ‘ Any Law
enforcement officer, agent, or other official who violates
the constitutional or other legal rights of any person by
acting knowingly, with the intent to violate those rights,
is subject to official reprimand and for second and
subsequent violations that person is subject to suspension
or dismissal.

Section 13. Act not to affect causes of action arising
under Montana Comprehensive State Insurance Plan and Tort
Claimg Act. Nothing in this act may be construed to affect
any cause of action arising under the Montana Comprehensive
State Insurance Plan and Tort Claims Act.

Section 14. Repealer. Section 95-1806, R.C.M. 1947,
is repealed.

-End-
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SENATE BILL NO. 314

INTRODUCED BY BROWN, DRAKE, GREELY

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE A CAUSE OF
ACTION FOR DAMAGES WHERE THERE HAS BEEN A VIOLATION OF
RIGHTS PRCTECTED BY THE FOURTH AMENDMENT OF THE CONSTITUTION
OF THE UNITED STATES AND ARTICLE II, SECTION 11 OF THE
MONTANA CONSTITUTION, IN LIEU OF EXCLUSION FROM CRIMINAL
FPROSECUTION OF GTHERWISE ADMISSIBLE EVIDENCE; AND TO REPEAL

SECTION 95-1806, R.C.M. 1947.%

8E IT ENACTED BY THE LEGISLATURE OF THE STAQE CF MbNTANA:

Section 1. Short title. This act may be cited as "The
Montana Civil Rights Claims Act".

Section 2. Remedy and admissibility of evidence. (1)
Any person subject to search and seizure, if the search and
seizure is in wviolation of the fourth amendment of the
United States constitution or Article II, section 11 of the
Montana constitution or the laws of the state of Montana
relating to search and seizure, has a cause of action for
damages.,

(2) Evidence secured for use in criminal prosecution
in violaticn of the fourth amendment ¢f the United States
constitution or Article iI, section 11 of the Montana

constitution or the laws of Montana relating to search anc
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seizure, if otherwise admissible, shall not be excluded from
any criminal prosecution.

Section 3, Exclusive remedy. This act provides the
exclusive remedy for the violation of the rights of a person
which are protected by the fourth amendment of the United
States constitution and by Article II, section 11 of the
Montana constitution caused by any employee or agent of the
state of Montana or its political subdivisions.

Seéction 4. Liability. (1) Liability under this act
is based upon an affirmative finding by a preponderance of
the evidence that there was a violation of the
constitutional or 1legal rights of a person which are
protected by the fourth amendment of the United States
constitution and the Montana constituticon, caused by an
employee or agent of the state of Montana, or any political
subdivision thereof while the emplovee or agent was acting
in the scope of his employment or under coclor of law,

{2) No peace officer or other official acting in the
scope of his employment, AND <4under color of lawk, is
perscnally liable unless his actions were committed
knowingly, with the intent to violate the constitutional or
other legal rights of any person.

{3) Liability under this act is exclusively against
the state or governmental agency and not against the
individual law enforcement officer, agent, or official if
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the alleged violation of constitutional rights is based upon
the inadegquacy or unconstitutionality of any arrest warrant
or search warrant.

(4) The governmental agency employing or controlling
the peace officer or other official is liable for wviolations
under this act when these persons are acting in the scope of
employment or under color of state law. It is not a defense
that the act causing the violation was illegal.

Section 5. Damages. (1)- A successful claimant shall
be awarded reasonable compensation for:

{a} property damage;

(b) personal damage;

{c) attorney fees; and

(d) costs.

(2} In every case in which it is determined that there
was a substantial violation of a constitutional or legal
right, damages of not less the five hundred dollars ($500)
shall be presumed, plus reasonable attorney fees and costs.

(3) The court may, on preliminary motion, rule as a

~ matter of law on the question of substantial violation.

This determination is binding on the government. I1f the
court makes a finding that it is not a substantial

viclation, the plaintiff is entitled to have the matter

"submitted as a jury gquestion.

Section 6. Jurisdiction. The district court shall
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have jurisdiction over any action brought under this act and
such actions shall be governed by the Montana Rules of Civil
Procedure in so far as they are consistent with this act.

Section 7. Venue of actions. (1} Actions brought
against the state shall be brought in the county in which
the cause of action arose or in Lewis and Clark county.

{2) Actions against a political subdivision shall be
brought in the county in which the cause of action arose or
in any county where the political subdivision is located.

Section 8. Limitation. Every cause of action
permitted under this act shall be forever barred unless an
action is begun within two (2) years after the cause of
action arises.

Section 9. Judgment as obligation of state or
political subdivision. A final judgment is an obligation of
the state of Montana or political subdivision and shall be
paid in the same manner as any other claim against the state
or pelitical subdivision.

Section 10. Right of appeal == bond not required of
state or political subdivision. The right of appeal £from
final judgment in the district court is governed by the same
rules of practice and procedure that exist for private
persons, except the state of MHontana or pelitical
subdivision is not reguired to post a bond either on appeal
or at any other time during the litigation.
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Section 11, Compromise or settlenment. The attorney
general, with the consent of the board of examiners, when
the claim is against the state of Montana; the county
attorney, with the consent of the governing body, when the
claim is against a county; and the city attorney, with the
consent of the governing body, when the claim is against a
city; has full charge of the litigation and is authorized to
arbitrate, compromise or settle any claim allowed under this
act, subject to the terms of insurance, if any.

Section 12. Administrative action. Any law
enforcement officer, . agent, or other official who violates
the constitutional or other legal rights of , any person by

acting knowingly, with the intent to violate those rights,

te--subjeee--to——offieini--reprinand-—-and--for é and
supsequent--vieolations--that-persen~-is-subiect-to-suspension

er~di missatr SHALL BE SUSPENDED OR DISMISSED,

Section 13. Act not to affect causes of action arising
under Montana Comprehensive State Insurance Plan and Tort
Claims Act. Nothing in this act may be construed to affect
any cause of action arising under the Montana Comprehensive
State Insurance Plan and Tort Claims Act.

SECTION 14. IF ANY PROVISION OF THIS ACT OR THE

APPLICATION THEREOF TO ANY PERSON OR CIRCUMSTANCES IS HELD

INVALID, SUCE INVALIDITY SHALL NOT AFFECT OTHER PROVISIONS

OR APPLICATIONS OF THE ACT WHICH CAN BE GIVEN EFFECT WITHOUT

-5= SB 314
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THE INVALID PROVISION OR APPLICATION, AND TC THIS END THE

PROVISICONS OF THIS ACT ARE DECLARED SEVERABLE.

Section 15. Repealer. Section 95-1306, R.C.M. 1947,
is repealed.

-End-
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SENATE BILL RC. 314

INTRODUCED BY BROWN, DRAKE, GREELY

A BILL FOR AN ACT ENTITLED: “AN ACT TC. .PROVIDE A CAUSE OF
ACTION FOR DAMAGES WHERE THERE HAS BEEN A VIOLATION OF
RIGHTS PROTECTED BY THE FOURTH AMENDMENT OF THE CONSTITUTION
OF THE UNITED STATES AND ARTICLE II, SECTICN 11 OF THE
MONTANA CONSTITUTION, 1IN LIEU OF EXCLUSION FRCM CRIMINAL
PROSECUTION OF OTHERWISE ADMISSIBLE EVIDENCE; AND TO REPEAL

SECTION 95-1806, R.C.M. 1947."

BE IT ENACTED BY THE LEGISLATURE COF THE STATE OF MONTANA:

Section 1. Short title. This act may be cited as "The
Montana Civil Rights Claims Act".

Section 2. Remedy and admissibility of evidence. (1)
Any person subject to search and seizure, if the search and
seizure is in wviolation of the fourth amendment of the
United States constitution or Article 1I, section 11 of the
Montana constitution or the laws of the state of Montana
relating to search and seizure, has a cause of action for
damages.

(2) Evidence secured for use in criminal prosecutiocn
in violation of the fourth amendment of the United States
constitution or Article II, section 11 of the Montana

constitution or the laws of Montana relating to search and
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seizure, if otherwise admissible, shall not be excluded from
any criminal prosecution.

Section 3, Exclusive remedy. This act provides the
exclusive remedy for the violation of the rights of a person
which are protected by the fourth amendment of the United
States constitution and by Article II, section 1l of the
Montana constitution caused by any employee or agent of the
state of Montana or its political subdivisions.

Section 4. Liability. (1) Liability under this act
is based upon an affirmative finding by a preponderance of
the evidence that there was a violation of the
constitutional or legal rights of a person which are
protected by the fourth amendment of the United States
constitution and the Montana constitution, caused by an
employee or agent of the state of Montana, or any political
subdivision thereof while the employee or agent was acting
in the sccpe of his employment or under color of law.

(2) Ko peace officer or other official acting in the
scope of his employment, AND <under color of law}, is
personally liable unless his actions were committed
knowingly, with the intent to violate the constitutional or
other legal rights of any person.

(3) Liability wunder this act is exclusively against
the state or govermmental agency and not against the
individual law enforcement officer, agent, or official if

-2~ SB 314
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the alleged violation of constitutional rights is based upon
the inadequacy or unconstitutionality of any arrest warrant
or search warrant.

{4) The governmental agency employing or controlling
the peace officer or other official is liable for violations
under this act when these persons are acting in the scope of
employment or under color of state law. It is not a defense
that the act causing the violation was illegal.

Section 5. Damages. {1)- A successful claimant shall
be awarded reasonable compensation for:

{(a) property damage;y

{b) personal damage;

fc) attorney fees; and

(G) costs.

(2) In every case in which it is determined that there
was a subatantial violation of a constitutional or legal
right, damages of not less the five hundred dollars (§500)
shall be presumed, plus reasonable attorney fees and costs.

(3) The court may, on preliminary motion, zxule as a
matter of law on the question of substantial viclation.
Thisg determination is binding en the government. ¥f the
comt makes a finding that it is not a substantial

wiclation, the plaintiff is enmtitled to have the matter

‘submitted as a jury question.

Section 6. Jurisdiction. The district court shall

-3- SB 314
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have jurisdiction over any action brought under this act and
such actions shall be governed by the Montana Rules of Ciwvil
Procedure in so far as they are consistent with this act.

Section 7. Venue of actions. (1) Actions brought
against the state shall be brought in the county in which
the cause of action arose or in Lewis and Clark countf.

{2} Actions against a political subdivisien shall be
brought in the county in which the cause of action arose or
in any county where the political subdivision is located.

Section 8. Limitatien. Every cause of action
permitted under this act shall be forever barred unless an
action is begun within two (2) years after the cause of
action arises.

Section 9. Judgment as obligation of state or
political subdivision. A final judgment is an qbligation of
the state of Montana or political subdivision and shall be
paid in the same manner as any other claim against the state
or political subdivision.

Section 10. Right of appeal == bond not required of
state or political subdivision. The right of appeal from
final judgment in the district court is governed by the same
rules of practice and prxocedure that exist for private
persons, except the state of Montana  oF political
subdivision is not required to post a bond eithexr on appeal
or at any other time during the litigation. »
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Section 1l. Compromise or settlement. The attorney
general, with the consent of the board of examiners, when
the claim is against the state .of Montana; the county
attorney, with the consent of the governing body, when the
claim is against a county; and the city attorney, with the
consent of the governing body, when the claim is against a
city; has full charge of the litigation and is authorized to
arkitrate, compromise or settle any claim allowed under this
act, subject to the terms of insurance, if any.

Section 12. Administrative action. Any law
enforcement officer, agent, or other official who violates
the constitutional or other legal rights of any person by
acting knowingly, with the intent to violate those rights,
is——suh&eee-—te;-eéfieiai--repzimané——ané--éez--eeeené-—-and
subsequent--violations——that-persen-is-subjeckt-to-suspension

er-dismiéssairr SHALL BE SUSPENDED OR DISMISSED.

Section 13. Act not to affect causes of action arising
under Montana Comprehensive State Insurance Plan and Tort
Claims 2Act., Nothing in this act may be construed to affect
any cause of action arising under the Montana Comprehensive
State Insurance Plan and Tort Claims Act.

SECTION 14. IF ANY PROVISION OF THIS ACT OR THE

APPLICATION THEREOF TO ANY PERSON OR CIRCUMSTANCES IS HELD

INVALID, SUCH INVALIDITY SHALL NOT AFFECT OTHER PROVISIONS

OR APPLICATICNS OF THE ACT WHICH CAN BE GIVEN EFFECT WITHOUT

=5- SB 314
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THE INVALID PROVISION OR APPLICATION, AND TO THIS END THE

PROVISIONS OF THIS ACT ARE DECLARED SEVERABLE.

Section 15. Repealer. Section 95-1806, R.C.M. 1947,
is repealed.

-End-
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HOUSE OF REPRESENTATIVES

March 20, 1975

COMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL NO. 314

Be amended in the third reading bill as follows:

1.

Amend title, page 1, lines 8, 9 and 10.

Following: "CONSTITUTION"

Strike: ", IN LIEU OF EXCLUSION FROM CRIMINAL PROSECUTION OF
OTHERWISE ADMISSIBLE EVIDENCE; AND TO REPEAL SECTION 95-1806,
R.C.M. 1947"

Amend page 1, section 2, line 15.
Following: "evidence."
Strike: " (1)"

Amend page 1, section 2, subsection 2, lines 22 through 25 and
page 2, lines 1 and 2.
Strike: All of subsection (2) in 1its entirety.

Amend page 6, section 15, lines 3 and 4.
Strike: Section 15 in its entirety.

A5 50 AMENDED

BE CONCURRED IN
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SENATE BILEL NO. 314

INTRODUCED BY BROWN, DRAKE, GREELY

A BILL FOR_AN: ACT ENTITLED: “AN ACT TO PROVIDE A CAUSE OF
ACTION FOR DAMAGES WHERE THERE HAS BEEN A VIOLATION OF
RIGHTS PROTECTED BY THE FOURTH AMENDMENT OF THE CONSTITUTION

OF THE UNITED STATES AND ARTICLE II, SECTION 11 OF THE
MONTANA CONSTITUTIONy——¥N--:3BU-—-OF-BEXCEUCION-PROM-EREIMINAR
PROGBEHTION~-O0P-OTHBRWESBE-ADMISEFBLE~-EVEDENCEr -AND-TO0~ ~REPBAR

SEEPION-95-~-16867~R-ErMr-31947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1, Short title. This act may be cited as "The
Montana Civil Rights Claims Act™®.

Section 2, Remedy and admissibility of evidence. +%¥
Any person subject to search and seizure, if the search an@
seizure is in violation of the fourth amendment of the
United States constitution or Article II, section 11 of the
Montana constitution or the laws of the state of Montana
relating to search and seizure, has a cause of action for
damages.

£2}--Bridence--seecured--for-use-in-eriminni-prosecution
in-viointion-of-the-fourth-amendment-of-~the--tnited--States

eonstitvbion-——ar--Arbieie~—iiy--seetion-—1i-—of-—tne-Montana

conotitution-or-ehe-iavs~of-Montana-vetacing-eo--searech-—and
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seirurey—ff-atheryvisec-adnissibley-shalli-not-he—exeiuded-Sram
any-eriminnl-prosecutionr

Section 3. Exclusive remedy. This act provides the
exclusive remedy for the wviolation of the rights of a person
which are protected by the fourth amendment of the United
States constitution and by Article II, section 1l of the
Montana constitution caused by any employee or agent of the
state of Montana or its political subdivisions.

Section 4. Liability. {1} Liability under thigs act
is based upon an affirmative finding by a preponderance of
the evidence that there was a violation of the
constitutional or legal rights of a person which are
protected by the fourth amendment of the United States
constitution and the Montana constitution, caused by an
employee or agent of the state of Montana, or any political
subdivision thereof while the employee or agent was acting
in the scope of his employment or under color of law.

{2} No peace officer or other official acting in the
scope of his employment, AND +{under color of law}, is
personally liable unless his actions were committed
knowingly, with the intent to violate the constitutional or
other legal rights of any person.

{3} Liability under this act is exclusively against
the state or governmental agency and not against the
individual law enforcement officer, agent, or official if

-2~ SB 314
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the alleged violation of constitutional rights is based upon
the inadequacy or unconstitutionality of any arrest warrant
or search warrant.

{(4) The governmental agency employing or controlling
the peace officer or other official is liable for violations
under this act when these perscns are acting in the scope of
employment or under color of state law. It is not a defense
that the act causing the violation was illegal.

Section 5. Damages. (L1} A successful claimant shall
be awarded reasconable compensation for:

(a) property damage;

(b} personal damage;

{c} attorney fees; and

{d) costs.

(2) In every case in which it is determined that there
was a substantial violation of a constitutional or leaal
right, damages of not less the five hundred dollars (3509)
shall be presumed, plus reascnable attorney fees and costs.,

{3) The court may, on preliminary motion, rule as a
matter of law on the gquestion of substantial violation.
This determination is binding on the government. If the
court makes a finding that it is not a substantial
violation, the plaintiff is entitled to have the matter
submitted as a jury guestion.

Section 6. Jurisdiction. The district court shall

-3- SB 314

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0314/03

have jurisdiction over any action brought under this act and

such actions shall be governed by the Montana Rules of Civil

+ Procedure in so far as they are consistent with this act.

Section 7. Venue of actions. (1) Actions brought
against the state shall be brought in the county in which
the cause of action arose or in Lewis and Clark county.

{2} Actions against a political subdivision shall be
brought in the county in which the cause of action arose or
in any county where the political subdivision is located.

Section 8. Limitation. Every cause of acticn
permitted under this act shall be forever karred unless an
action is begun within two {2) vyears after the cause of
action arises.

Section 9. -Judqment as obligation of state or
political subdivision. A final judgment is an obligation of
the state of Montana or political subdivision and shall bz
paid in the same manner as any other claim against the state
or political subdivision.

Section 10. Right of appeal -- bond not required of
state or political subdivision. The right of appeal from
final judgment in the district court is governed by the same
rules of practice and procedure that exist for private
persons, except the state of Montana or political
subdivision is not required to post a bond either on appeal

or at any other time during the litigation.

-4 SB 314
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Section 11. Compromise or settlement. The attorney
general, with the consent of the board of examiners, when
the claim is against the state of Montana; the county
attorney, with the consent of the governing bedy, when the
claim is against a county; and the city attorney, with the
consent of the governing body, when the claim is against a
city; has full charge of the litigation and is authorized to
arbitrate, compromise or settle any claim allowed under this
act, subject to the terms of insurance, if any.

Section 12. Administrative action. Any law
enforcement officer, agent, or other official who-violates
the constitutional or other iegal rights of any person by
acting knowingly, with the intent to violate those rights,
is-~gsubject——to——officiat--reprimand--and--for--second--—-and
subsequent-—visiations—-that-persen-is-subjece-to-suspension

sr-dismissals SHALL BE SUSPENDED OR DISMISSED.

Section 13. Act not to affect causes of action arisiné
under Montana Comprehensive State Insurance Plan and Tort
Claims Act. HNothing in this act may be construed to‘:affect
any cause of action arising under the Montana Comprehensive
State Insurance Plan and Tort Claims Act.

SECTION 1l4. IF ANY PROVISION OF THIS ACT OR TilE

APPLICATION THEREOQOF TO ANY PERSON OR CIRCUMSTANCES IS HELD

INVALID, SUCH INVALIDITY SHALL NOT AFFECT OTHER PROVISIONS

OR _APPLICATIONS OF THE ACT WHICH CAN BE GIVEN EFFECT WITHOUT

-5- SB 314
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THE INVALID PROVISICN OR APPLICATION, AND TO THIS END THE

PROVISIONS OF THIS ACT ARE DECLARED SEVERABLE.

Sectien-i5. Repeaterr Seceion--35-38067-RrE€rMr-304F
ég-repeatedr

-End-
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