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A BILL FOR AN ACT EWTITLED: ™aN ACT TO PROVIDE FOR A POLICY y

QF PRESERVING TIE NATURAL OR EXISTING SHAPE, FORM AND COURS

OF STRIAMS 0 ACTIVITIES or PRIVATE PERSONS OR ﬂﬂﬁﬁa
ORGANIZATIONS; AND IN SO DOING TO KEEP SOIL EROSION AND
SEDIHEATATION TO A MINIMUM IN THE STATE OF MONTANA; AND TO

PROVIDE FOR PENALTIES AND ENFORCEMENT."

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTAMA:

Section 1., Short titie, This act may be cited as "“The
Natural Streambed and Land Preservation Act of 1975",

Section 2. Policy of state. It is the policy of the
state of Montana that its natural rivers and streams, and
the lands and property immediately adjacent to them within
the state are to be protected and preserved to be available
in their mnatuaral, or existing state, and to prohibit
unauthorized prejects and in so doing to keep so0il erosion
and sedimentation to a minimum, except as may be necessary
and appropriate after due consideration of all factors
involved.

Section 3. Definitions, as used in this acts
(1} "Stream"™ means any perennial flowing stream, or river,

its bed and immediate banks.
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(2) T"Person" means any natural person, corporation,
firm, partnership, association or other legal entity, not
covered under section 26~1502,

(3) "District" means a conservation district undex
Title 76, chapter 1, in which the project will take place; a
grass conservation district, under Title 46, chapter 23,
where no conservation district exists; or the board of
county commissioners where a district does not exist.

(4) “"Supervisors"™ means the board of supervisors of a
conservation district, the directors of a grass conservation
district, or the board of county commissioners where a
proposed project is not within a district.

(5] “Project" means a physical alteration or
modification of a stream in the state of Montana which
results in a change in the state of +the stream in
contravention of section [2 of this actl. .

{6) "Applicant" means any person presenting notice of
a project to the supervisors.

(7) "Department™ means the Montana department of fish
and game.

(8) P"Team™ means one (1) representative of the
supervisors, one (1) representative of the department, and
the applicant or his representative.

Section 4. Hotice of project. (1) A person planning

tc engage in a project shall present written notice of the
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project to the supervisors before any portion of the project
takes place.

(2) The notice shall include the location, general
description, and preliminary plan of the project,

Section 5. Procedure for considering projects -- team.
(1) The supervisors shall receive all notices for projects
within their district and shall send, within five (5} days
of receipt, one (1) copy to the department. The department
shall notify, within five (5) days of receipt of notice, the
supervisors of their interest in the project.

{2} The supervisors shall promptly examine and
investigate each notice of a propesed project received under
the ' provisions of this act. If the supervisors determine
the plans and specifications furnished with the notice to be
technically insufficient, the supervisors shall notify the
applicant, and they may render aid in preparing other plans
and specifications.

{(3) The supervisors shall call the team together
within twenty (20} days of receipt of notice, at their
request or at the request of the department or the applicant
for an on-site inspecﬁion. Any member of the team shall
notify the supervisors in writing within five (5) days after
notice of the call for an inspection of his waiver of
participation in the inspection or the preparation of the

plan.
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(4) Each member of the team shall recommend, in
writing, within f£ifty (50) days of date of application,
denial, approval, or modification of the project to the
supervisors. The applicant may waive participation in this
reconmendation,

(5) The supervisors shall review the proposed project
and affirm, overrule, or modify the individual team
recommendations, and notify the applicant and team members
within sixty (60} days of the date of applicaﬁion, of their
decision.

(6) When a member of the team disagrees with the
supervisors' actiou, he may ask, within five (5) days of
receipt of the supervisors' decision, that an arbitration
panel, as provided in section [6 of this act] be appointed
to hear the dispute and make a final written decision
thereon.

(7) Upon written notice, with any reccmmendation or
alternative plan, by the supervisors to the applicant, the
applicant, within fifteen (15} days, shall notify the
supervisors in writing if he wishes to proceed with the
preject in accordance with the recommendations or
alternative plans, Ho work may be commenced on a project
prior to the expiration of this fifteen (15) day peried
unless written permission is given by all team members.

(8) The supervisors may extend the request of any team
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member, the time limits provided in section [5 (4) and (5)
of this act] where, in +their determination, the time
provided is not sufficient to carry out the purposes of this
act. The time extension may not, in total, exceed one (1)
year from date of application. The applicant shall be
notified, within sixty (60) days of date of application, of
the initial time extension and shall be notified immediately
of any subsequent time extensions.

{9} No work on a project under this act may take place
without the written consent of the supervisors.

Section 6., Arbitration panel -= Ccosts. (1) The
arbitration panel shall consist of three (3) nonpartisan
members chosen by the senior judge of the judicial district
in which the dispute takes place. The members shall be
residents of that judicial district at the time of
selection. This panel shall sit for only that period of
time necessary to settle the dispute before it.

(2) Cost of the arbitration panel, computed as for
jurors' fees under section 25-401, shall be borne by the
contesting party or parties; all other parties shall bear
their own costs.

Section 7. Vested water rights preserved. This act
shall not impair, diminish, divest, or control any existing
or vested water rights under the laws of the state of
Montana or the United States.
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Section 8. Emergencies - procedure. (1} The
provisions of this act shall not apply to those actions
which are necessary to safeguard life or property, including
growing crops, during periods of emergency. The person
responsible for any project under this section shall notify
the supervisors in writing within fifteen (15) days of the
action taken as a result of an emergency.

(2) The supervisors shall send one (1) copy of the
notice, within five (5) days, to the department.

(3} A team; called together as described in section [5
(3) of this act], shall make an on-site inspection and
individual written reports to the supervisors within thirty
(30) days giving their observations and opinions on the
emergency project.

{4) If the same or a similar emergency occurs to the
same applicant more than once within any five (5) year
period, the supervisors shall request the team members to
include in their reports a determination of the validity of
the emergency action and to ascertain the feasibility of a
more permanent solution to that emergency action.

(5) The supervisors shall determine the feasibility of
the more permanent solution ascertained by each team member,
and select the most feasible. They shall recommend, within
thirty (30} days, that the person put the selected solution
into effect within a reasonable period of time, as

SB 3¢/0
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determined by the superviscrs. Failure of the person to put
that solution into effect is not a violation of this act
unless a subseguent emergency action results from this
failure.

(6) When a member of the team or the applicant
disagrees with the supervisors' recommendation, he may ask
that an arbitration panel, as provided in section [6 of this
act], be appointed to hear the dispute and make a final
written decision thereon.

Section 9. Modification of plan =-- cost sharing. If
the final decision of the arbitration panel requires
modifications or alterations from the original project plan,
as approved by the supervisors, then the arbitration panel
shall include in its decision any part or percent of these
modifications or alterations that is for the difect benefit
of the public and it shall assign any costs to the proper
participant.

Any of the involved entities may withdraw or modify
required modification of the project within ten {10) days
after the decision.

Section 10. Application of flood plain management act.
Approval for proposed projects or alternate plans does not
relieve the applicant of the responsibility of complyihg
with Title 89, chapter 35, floodway management and
regulation where designated floed plains or designated
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floodways have been established in accordance with that
chapter.

Section 11. Rules -- minimum standards. (1) By July
1, 1975, the beard of natural rescurces and conservation in
cooperation with the state fish and game commission shall
adopt rules setting minimum standards and guidelines for the
parposes of this act.

{(2) By January 1, 1976, the supervisors shall adopt,
by resolution and after a public hearing, rules and
standards for the review and approval of a project which
shall meet or exceed the minimum standards set by the board
under subsection (1) of this section.

Section 12. Judicial review. Any final action under
this act may be appealed within thirty (30} days to the
district court as provided in the Montana Administrative
Procedure Act. i

Section 13. Public nuisance. Except for -emergency
action, stream channel activity engaged in by any person
without prior approval, as prescribed in this act, is
declared a public nuisance and subject to proceedings for
immediate abatement.

Section 14. Penalty -~ misdemeanor -- restoration.
(1) Any person initiating a project without wriFten consent
of the supervisors is guilty of a misdemeanor and upon
conviction shall be punished by a fine of not 1less than
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twenty-five dollars ($25) nor more than five hundred dollars
($500}, for each day that person continues to physically
alter or modify the stream, and in addition that perscn
shall restore, at‘the discretion of the court, the damaged
stream, as recommended by the team and approved by the
supervisors, to as near its prior condition as possible.

(2) Any person or entity who violates the time
provisions of this act is guilty of a misdemeanor and upon
conviction shall be punished by a fine of five dollars ($5)
per day.

Section 15. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is inwvalid in
one or more of its applications, the part remains in effect
in ail wvalid applications that are severable from the
invalid applications.

-End-
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STATE OF MANTANA
REQUEST NO. __135:75 .
FISCAL NOTE .

Form BD-15

In compliance with a written request received __January 31 ., 19 _78_ , there is hereby submitted a Fiscal Note
for ___Senate Bill 310 _ pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

Senate Bill 310 provides a policy of preserving the natural or existirt slope, form and course of streams to keep soil
erosion and sedimentation to a minimum and to provide penalties and enforcement.

ASSUMPTIONS:

1. 8ne and one-half time Fish and Game employees will be needed to administer the requirements of Senate Bill 310,
A 10% yearly increase in salaries and benefits is assumed. ‘

2. Additional capital outlays will not be required.

FISCAL IMPACT:

Estimated increase in expenditures by category Fy 76 FY 77
Personal Services $ 20,000 $ 22,000
Operating Expenses 15,000 16,000

Estimated total increase $ 35,000 $ 38,000

CONCLUSION:

Enactment of Senate Bill 310 will result in an estimated increase in expenditures of $73,000 during the biennium.

N
BUDGET DIRECTOR
Office of Budget and Program Planning
Date: l Eehruary 5, 1975
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Approved by Committee
on Natural! Resources

Approved by Comm.
on Fish and Game

SEWATE BILL NO. 310
INTRODUCED BY GREELY, HAZEL3AKER, TOWE, FASBEKDER,
TURNAGE, REGAMN, ROBLRTS, MURPHY, LYNCH, WATT,

WARDEN, SEI3FEL, DEVINE, HEALY

A BILL FOR AN ACT ENTITLED: “AK ACT TO PROVIDE FOR A POLICY
OF PRESLRVING THE NATURAL OR EXISTIHNG SHAPE, FORM AND COURSE
OF STREAMS TO ACTIVITIES OF PRIVATE PERSONS OR
ORGANIZATIONS; AND IN SO DOING TO KEEP SOIL EROSION AND
SEDIMENTATION TO A MINIMUM IN THE STATE OF MONWNTANA; AND TO

PROVIDE FOR PENALTIES AND ENFORCEMENT."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1, Short title. This act may be cited as "The
Natural Streambed and Land Preservation Act of 1975%.
Section 2, Policy of state. It is the policy of the
state of Montana that its natural rivers and streams, and
the 1lands and property immediately adjacent to them within
the state are to be protected and preserved to be available
in their natural, or existing state, and to proihikit
unauthorized projects and in so doing to keep soil erosion
and sedimentation to a minimum, except as may be necessary
and appropriate after due consideration of all factors

involved. FURTHER, IT IS TKE POLICY OF THIS STATE TO

PROTECT LANEC AND PROPERTY FROM STREAM MEANDERING AND
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FLOODING; TO RECOGNIZE THE NEEDS OF IRRIGATION AND

AGRICULTURAL USE OF THE RIVERS AND STREAMS OF THEE STATE OF

MONTANA; AND TO PROTECT THE USE OF WATER FOR ANY USEFUL OR

BENEFICIAL PURPOSE AS GUARANTEED 3Y THE CONSTITUTION OF TIHL

STATE OF MONTANA,

Section 3. Definitions, as used in this act: (1)
"Strean" means any NATURAL perennial flowing stream, or
river, its bed and immediate banks.

{2) "Person" means any natural person, corporation,
firm, partnership, association or othexr 1legal entity, not
covered under section 26-1502.

(3) "District" means a conservation district under
Title 76, chapter 1, in which the project will take place; a
grass conservation district, under Title 46, chapter 23,
where no conservation district exists; or the board of
county commissioners where a district does not exist.

(4} "Supervisors" means the koard of supervisors of a
conservation district, the directors of a grass conservation
district, or the board of county commissioners where a
proposed project is not within a district.

(5) T"Project”™ means a MAJOR physical alteration or
modification of a stream in the state of Montana which
results in a change in the state of the stream in
contravention of section [2 of this act}, 3UT DOES NOT

INCLUDE MINOR ALTERATICNS NECESSARY FOR THE USE AND

-2- s3 310
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PROTECTICN OF ADJACENT LANDS.

(6) "Applicant™ means any person presenting notice of
a project to the supervisors.

{7) “"Department™ means the Montana department of fish
and game.

{8) “Team"™ means one (1) representative of the
supervisors, one (1) representative of the department, and
the applicant or his representative.

Section 4. ©Notice of project. (1) A person planning
to engage in a project shall present written notice of the
project to the supervisors before any portion of the project
takes place.

{2) The notice shall include the location, general
description, and preliminary plan of the project.

Section 5. Procedure for considering projects -- team.
(1) The supervisors shall receive all notices for projects
within their district and shall send, within five (5) days
of receipt, one (1} copy to the department. The department
shall notify, within five (5) days of receipt of notice, the
supervisors of their interest in the project.

(2) The  supervisors shall promptly examine and
investigate each notice of a proposed project received under

the provisions of this act TO DETERMINE IF THE PROPOSED

PROJECT FALLS WITHIN THE PURPGSES SET FORTH IN SECTION 2.

If the supervisors determine the plans and specifications
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furnished with the notice to be technically insufficient,
the supervisors shall notify the applicant, and they may
render aid in preparing other plans and specifications.

{3} The superviscrs shall call the team together
within twenty (20) days of receipt of notice, at their
request or at the request of the department or the applicant
for an on=-site inspection. Any member of the team shall
notify the supervisors in writing within five (5) days after
notice of the call for an inspection of his waiver of
participation in the inspection or the preparation of the
plan.

(4) Each member of the team shall recommend, in
writing, within fifty (50) days of date of application,
denial, approval, or modification of the project to the
supervisors. The applicant may waive participation in this
recommendation.

{(5) The supervisors shall review the proposed project
and affirm, overrule, or modify the individual team
recommendations, and notify the applicant and team members
within sixty (§0) days of the date of application, of their
decision.

{6) When a member of the team disagrees with the
supervisors'! action, he may ask, within five (5) days of
receipt of the supervisors' decision, that an arbitration
panel, as provided in section [6 of this act] be appointed

-4~ 53 310
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to hear the dispute and make a final written decision
thereon.

{7) Upon written notice, with any recommendation or
alternative plan, by the supervisors to the applicant, the
applicant, within £fifteen (15} days, shall notify the
supervisors in writing if he wishes to proceed with the
project in accordance with the recommendations or
alternative plans. No work may be commenced on a project
prior to the expiration of this fifteen (15) day periocd
unless written permission is given by all team members.

(8) The supervisors may extend the request of any team
member, the time limits provided in section {5 (4) and (5)
of this act] where, in their dJdetermination, the time
provided is not sufficient to carry out the purposes of this
act. The time extension may not, in total, exceed one (1)
year from date of application. The applicant shall be
notified, within sixty (60) days of date of application, of
the initial time extension and shall be notified immediately
of any subsequent time extensions.

(9} No work on a project under this act may take place
without the written consent of the supervisors.

Section 6. Arbitration panel ~-- costs, (1} 7he
arbitration panel shall consist of three (3} nonpareisean
members chosen by the senior judge of the judicial district
in which the dispute takes place. The members shall be

—5a s3 310
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residents of that judicial district at the time of
selection. This panel shall sit for only that period of
time necessary to settle the dispute before it AND WILL

REVIEW THE PROPOSED PROJECT IN LINE WITH THE POLICY SET

FORTH IN SECTION 2.

(2} Cost of the arbitration panel, computed as for
jurors®' fees wunder section 25-401, shall be borne by the
contesting party or parties; all other parties shall bear
their own costs.

Section 7. Vested water rights preserved. This act
shall not impair, diminish, divest, or control any existing
or vested water rights under the 1laws of the state of
Montana or the United States.

Section 8. Emergencies - procedure. (1} The
provisions of this act shall not apply to those actions
which are necessary to safeguard life or property, including
growing crops, during periods of emergency. The person
responsible for any project under this section shall notify
the supervisors in writing within fifteen (15) days of the
action taken as a result of an emergency.

(2) The supervisors shall send one (1) copy of the
notice, within five (5} days to the department,

{3) A team, called together as described in section [5
(3) of this act], shall make an on-site inspection and
individual written reports to the supervisors within thirty

-6~ SB 310



10
11
12
13
14
15
16
17
18
13
20
21
22
23
24

25

S3 0310/02

(30) déys giving their observations and opinions on the
emergency project.

(4) If the same or a similar emergency occurs to the
same applicant more than once within any five (5) year
period, the supervisors shall reguest the team members to
include in their reports a determination of the walidity of
the emergency action and to ascertain the feasibility of a
more permanent solution to that emergency action.

(5} The supervisors shall determine the feasibility of
the A more permanent soclution aseeréained--by-each—team
membery and seiect-the-most~feasiisier—-Phey shall recommend,
within thirty {(30) days, that the person put the selected
solution into effect within a reasonable period of time, as
determined by the supervisors. Failure of the person to put
that solution into effect is not a violation of this act
unless a subsequent emergency action results from this
failure.

{6) When a member of the team or the applicant
disagrees with the supervisors' recommendation, he may ask
that an arbitration panel, as provided in section [6 of this
act], be appointed to hear the dispute and make a final
written decision thereon.

Section 9., Modification of plan -- cost sharing, If
the final decision of the arbitration panel requires
modifications or alterations from the original project plan,

-7- s 3190
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as approved by the supervisors, then the arbitration parel
shall include in its decision any part or percent of these
modifications or alterations that is for the direct benefit
of the public and it shall assign any costs to the proper
participant.

Any of the involved entities may withdraw or modify
reguired modification of the project within ten (10) days
after the decision.

Section 10. Application of flood plain management act.
Approval for proposed projects or alternate plans does not
relieve the applicant of the responsibility of complying
with Title 89, chapter 35, floodway management and
regulation where designated flood plains or designated
floodways have been established in accordance with that
chapter,

Section 1l1. Rules -- minimum standards. (1) By July
1, 1975, the board of natural resources and conservation in
cooperation with the state—-fish~~and---odite—~-commission

ASSOCIATION OF CONSERVATION DISTRICTS shall adopt rules

setting minimum standards and guidelines for the purposes of
this act.

(2) By January 1, 1976, the supervisors shall adopt,
by resolution and after a public hearing, rules and
standards for the review and approval of a project which
shall meet or exceed the minimum standards set by the board

-8= s3 310
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under subsection (1) of this section AUD SET STANDARDS AND

EXCLUSIONS FOR MINOR ALTERATIONS OF STREAMS SUCH AS

INSTALLATION OF CULVERTS, BRIDGES, MACHINERY CROSSIHGS,

SNAGGING AND CTHER SIMILAR MINCOR ALTERATIONS AND

MODIFICATIONS WITHIN THEIR DISTRICTS.

Section 12, Judicial review. Any final action under
this act may Dbe appealed within thirty (30) days to the
district court as provided in the Montana Administrative
Procedure Act.

Section 13. Public nuisance. Except for emergency
action, stream-echannel-activity A PROJECT engaged in by any
person without prior approval, as prescribed in this act, is
declared a public nuisance and subject to proceedings for
immediate abatement.

Section 14. Penalty =-- misdemeanor =-- restoration.
(1) Any person initiating a project without written consent
of the supervisors is guilty of a misdemeanor and upon
conviction shall be punished by a fine of not less than
twenty-five dollars ($25) nor more than five hundred dollars
{$500), for eacnh day that person continues to physically
alter or modify the stream, and in addition that person
shall restore, at the discretion of the court, the dJdamaged
stream, as recommended Ly the team and approved by the
supervisors, to as near its prior condition as possible.

{2} Any person or entity who viclates the time

-9- SB 310
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provisions of this act is guilty of ‘a misdemeanor and upon
conviction shall be punished by a fine of five dollars ($5)
per day.

Section 15. Severability. If a part of this act is
invalid, all wvalid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all valid applications that are severable from the
invalid applications.

-End-
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SENATE BILL NO. 310
INTRODUCED BY GREELY, HAZELBAKER, TOWE, FASBENDER,
TURNAGE, REGAN, ROBERTS, MURPHY, LYNCH, WATT,

WARDEN, SEIBEL, DEVINE, HEALY

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE FOR A POLICY
OF PRESERVING THE WATURAL OR EXISTING SHAPE, FORM AND COURSE
OF STREAMS TO ACTIVITIES OF PRIVATE PERSONS OR
ORGANIZATIONS; AND IN SO DOING TO KEEP SOIL EROSION AND
SEDIMENTATION TO A MINIMUM IN THE STATE OF MONTANA; AND TO

PROVIDE FOR PENALTIES AND ENFORCEMENT."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONWTAHNA:
Section 1. Short title, .This act may be cited as "The
datural Streambed and Land Preservation Act of 1%75".
Section 2. Policy of state. It is the peolicy of the
state of Montana that its natural rivers and streams, and
the lands and property immediately adjacent to them within
the state are to be protected and greserved to be available
in their natural, or existing state, and to prohibit
unauthorized projects and in sc doing to keep soil erosion
and sedimentation to a minimum, except as may be necessary
and appropriate after due consideration of all factors

involved. FURTHER, IT IS THE POLICY {QF THIS STATE %8
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EE06PpENGs TO RECOGNIZE THE WEEDS OF IRREGATION AND

AGRICULTURAL USE OF THE RIVERS AND STREAMS OF THE STATE OF

MONTANA; AND TC PROTECT THE USE OF WATER FOR ANY USEFUL OR

BENEFICIAL PURPOSE AS GUARANTEED BY THE CONSTITUTION OF THE

STATE OF MONTANA.

Section 3. Definitions. a®s AS used in this act:

(1) ™Stream" means any NATURAL perennial flowing
stream, or river, its bed and immediate V.nis.

(2) “Person" means any natural persom, corporation,
firm, partnership, association or other legal entity, not
covered under section 26-1502.

{3} "District” means a conservation district under
Title 76, chapter 1, in which fhe project will take place; a
grass conservation district, under Title 46, chapter 23,
where no conservation district exists; or the board of
county commissioners where a district does not exist.

{4) “Supervisors" means the board of supervisors of a
conservation district, the Qirectors of a grass conservation
district, or the board of county commissioners where a
proposed project is not within a district.

{5} "Project®™ means a MAJOR physical alteration or
modification of a stream in the state of Montana which
results in a change in the state of the stream in
contravention of section [2 of this act]l, BUT DOES_NOT

INCLUDE MINOR ALTERATIONS NECESSARY FOR THE USE AND

-2~ sB  31¢
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a project to the -Juperviscrs.

~{7) “Repartment” measns the Mohtana deparktment of -fish
AR gase .

{8) “Isad™ means =sae (1) .eesresambtative of the
sapervigons, one (1) rapvesentative Jsfr:hhe‘fdepamt. ek
Jtiae .applicant -or :8is xppresentative.

Hection 4. MNotice af:project. () A person planning
to :engage .in .a project -shall present written notice of the
project to the superwvisors before any .portion of :the project
takes place.

{3) 'The notice shall include the location, gemeral
descriptior &ad preliminary plan -of -the project.

Section 5. ®reocedure for comsidering projects — -team.
{1} The supervisors shall zeceive all notices for projects
within their district and shall .send, witain five 5) days
of .receipt, one {l) copy .to tbe departmant. The department
shall notify, within five (5) days of receipt of notice, the
supervisors of their interest in the project.

{2) -The supervisors shall promptly examine and
‘inwvestigate .eacn notice of a4 proposed project received under

the provisions of -this act TO DETERMINE IF THE PROPOSED

PROJECT FALLS WITHIN THE PURPOSES SET FORTH IN SECTION 2.

If the supervisors determine the plans and specifications
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fozpikehed with the natiece to be technically insufficient,
khe Ssapervisors -8ball notify -the applicant, and they may
Tewder -aid dn preparing other plans .and .-spegifications.

¢3) The mpervisers shall .eall the team together
mithin +tweaty (29) days of receipt of noties, at their
regueat Br at  the -veguest -of the department or the applicant
-far an -on-site ingpection. Any member -of :tipe -tean -shall
Motify ‘the supervisoxs in.writing within five.(5) cays after
notice of the .call for an inspection of lis waiver of
sparticipation in the.inspection or the preparation of the
Jpban.

(4) Bach member of the team -shall recomeend, in
semitiing, within fifty (50) days of date :of .application,
denial, -approval, or modification of the project to the
supervisors. The applicant may waive participation in this
recommendation.

{5) The supervisors shall review the proposed project
-and affirm, overrule, or modify the individuoal team
reeommendations, and notify the applicant and team members
.within wixty (60) days of the date of application, of their
decision.

(6) When a member of the team disagrees with the
supervisors® action, he may ask, within five (5) days of
receipt of the supervisors' decision, that an arbitration
panel, as provided in section [6 of this act] be appointed

-4= . s$B 310
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to hear the dispute and make a final written decision
thereon.

(7) Upon written notice, with any recommendation or
alternative plan, by tie supervisors to the applicant, the
applicant, within fifteen (15) days, shall notify the
supervisors in writing if he wishes to proceed with the
project in accordance with the recommendations or
alternative plans. Wo work may be commenced on a project
prior to the expiration of +this fifteen (15} day period
unless written permission is given by all team members.

(8) The supervisors may extend the reguest of any team
member, the time limits provided in section {5 (4) and (5}
of this act] where, in their determination, the time
provided is not sufficient to carry out the purposes of this
act. The time extension may not, in total, exceed one (1)
vear from date of application. The applicant shall be
notified, within sixty (60} days of date of application, of
the initial time extension and shall be notified immediately
of any subseguent time extensions.

(9} ©No work on a project under this act may take place
without the written consent of the supervisors.

Section 6. Arbitration panel -- costs. {1} The
arbitration panel shall consist of three (3} nenpareisan
members chosen by the senior judge of the judicial district
in which the dispute takes place. The members shall be
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residents of that Judicial district at the time of
selection. Tnis panel shall sit for only that period of
time necessary to settle the dispute before it AND WILL

REVIEW THE PROPOSED PROJECT IN LINE WITH THE POLICY SET

FORTH IN SECTION 2.

(2) Cost of the arbitration panel, computed as for
jurors®' fees under section 25-401, sha%} be borne by the
contesting party or parties; all other parties shall bear
their own costs.

Section 7. Vested water rights preserved. This act
shall not impair, diminish, divest, or control any existing
or vested water rights under the laws of the state of
Montana or £he United States.

Section 8. Emergencies - procedure. (L) The
provisions of +this act shall not apply to those actions
which afe necessary to safeguard life or property, including
growing crops, during periods o©f emergency. The person
responsible for any project under this section shall notify
the supervisors in writing within fifteen (13) days of the
action taken as a result of an emergency.

(2) The supervisors shall send one (1) copy of the
notice, within five (5) days to the department.

(3} A team, called together as described in section [5
(3) of this act], shall make an on-site inspection and
individual written reports to tne supervisors within thirty
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{39) deys giwing their aebservations and opinines oo the
smergency project.

{4) If the same or a similar emergency cecurs to the
same applicant more than once withis any fiwe {5 year
periced, the supervisors shall reguest the team members to
imclude in their reperts a detemination of the validity of
the emergemcy action s to ssvertain the feasibility of a
more permanewt solution to that emergency achion.

(5) The swpervisors shall determine the feasibility of
#he A more permanrent sclution asserteiaei--by-—sach——tenm
membery and select-tihe-sont-feasibies——Phoy shall recommend,
within thirty {(36) &ays, that the person put the selecend
solution into effect within a reasomable period of time, as
determined by the superviseors. Failure of the person to put
that solwtion imto effect is not a viclation of tnis act
umless a subsegquent emergeacy action results from this
failure.

(6) Wnen a member of the team or the applicant
disagrees with the supervisors' recemmendatien, he may .ask
that an arbitration panel, as provided in section [6 of this
act], be appointed +o hnear +the dispute and maké a final
written decision thereon.

Section 9. Hodifica.tion of plan -- cost sharing. If
the final decision of the arbitration panel reguires
modifications or alterations from the original project plan,

-7= SB 310

oW N =

O b A ™ Wn

10
1
2
13

15
16
17
18
i3
20
21
22
23
24

5B 0310/03

A3 appxoved Ly the sypervisors, then the axbitration panel
shall include in its decision any part or percent of these
nedifications ar alterations that is fer the direct benefit
of the public and it shall assign any ¢osts to the proper
participant.

Any of the inwolwed entities may withdraw or medify
roquired modification eof the projest within ten (10) days
after the degixiav.

Sectieon 10. Application of flood plain management act.
Approxal for preposed projects or altexnate plans dees not
reliewe the applicant of the responsibility of complying
®ith Titde 89, <chapter 35, floodway management and
regulation where designated flood plains or designated
floadways heve been sstablished in .acoerdance with that
chapter.

Section 1l. Rules = minimum standards. (1) By July
1, 1975, the board of naiyral resources and conservation in
cooperation with the stete——fish--and--game~—commission
&SSOCIA?ION OF CONSEBVATION DISTRICTS shall adopt rules

setting minimum standards and guidelines for the purposes of
this act.

(2) By January 1, 1976, the supervisors shall adopt,
by resolution and after a public hearing, rules and
standards for the review and approval of a project which
shall meet or exceed the minimum standards set by the opoard

-8- 3B 310
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under subsection (1) of this section AND SET STANDARDS AND

EXCLUSIONS FOR MINOR ALTERATIONS OF STREAMS SUCH AS

INSTALLATION OF CULVERTS, BRIDGES, MACHINERY CROSSINGS,

SNAGGING AND OTHER SIMILAR MINOR ALTERATIONS AND

MODIFICATIONS WITHIN THEIR DISTRICTS.

Section 12. Judicial review. Any final action under
thig act may be appealed within thirty (30) days to the
district court, es--provided-in-the-Montane-Adminimtrative
Brecedure-Acts

Section 13. Public nuisance. Except for emergency
action, séeream-channei-aectiwvity A PROJECT engaged in by any
person without prior approval, as prescribed in this act, is
declared a public nuisance and subject to proceedings for
immediate abatement.

Section 14, Penalty =-- misdemeanor -- restoration.
(1) Any person initiating a project without written consent
of thz supervisors is guilty of a misdemeanor and upecn
conviction shall be punished by a fine of not 1less than
twenty-five dollars ($25) nor more than five hundred dollars
($500), for each day that person continues to physically
alter or modify the stream, and in addition that person
shall restore, at the discretion of the court, the damaged
stream, as recommended by the team and approved by the
supervisors, to as near its prior condition as possible.

{2} Any person or entity who violates the time
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provisions of this act is guilty of a misdemeanor and upon
conviction shall be punished by a fine of five dollars ($5)
pex day.

Section 15. Severability. If a part of this act is
invalid, all valid parts thnat are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part gfmains in effect
in all wvalid applications that are severable  from the
invalid applications.

-End-

=10~ SB 310



HOUSE OF REPRESENTATIVES March 18, 1975
COMMITTEE ON NATURAL RESOURCES AMENDMENTS TO SENATE.BILL NO. 310
| 1. Amend page 2, section 3, subsection (5), line 21. |
Following: "a"
Strike: "MAJOR"
2. Amend page 2, section 3, subsection (5), lines 24 and 25; and on
page 3, line 1. \
Followiﬁg: "this act]"
Strike: The remainder of subsection (5) in its entirety.
Insert: "."
3. Amend page 3, section S, subéeétions.(l), (2), and (3); lines
16 through 25; and on page 4, lines 1 through 11.
Strike: All of subsections (1), (2) and (3). |
Insert: The following three new subsections (1), (2) and (3).
" (1) The supervisors shall receive all notices of proposed pro--
jects within their district. They shall, within five (5) days of
receipt of a hotice, examine and investigate fhe notice and determine
whether the proposal is for a project. They shall, within such period,
send a copy of their determination to the départment and the applicant.
If the supervisors determine that the proposal is not a project, the
applicant may, ten (10) days after mailing of sﬁch defermination to
the applicant, proceed with the proposed activity unléss a team member
requests arbitration és provided for in section 6 of this act.
(2) 1f the supervisors determine that the proposal is for
a project, the department shall, within five (5) days of receipt of
such determination, notify the supervisors whether the department
requests an on-site inspection by a team. .
(3) The supervisors shall call a team togethér within twenty

(20) days of receipt of the request of the department for an on-site



HOUSE OF REPRESENTATIVES ) | March 18, 1975

COMMITTEE ON NATURAL RESOURCES AMENDMENTS TO SENATE BILL NO. 310, CONTINUED.

inspection. Any member of the team shall notify the supervisors in
writing within five (5) days after notice of the call for an‘inspection
of his waiver of participation in the inspection. If the department
does not request an on-site inspection within the time spedified above,
the supervisors may deny or approve the project of may make recommenda-
tions for alternaéive plans.".

4., Amend page 5, section 5, subsection (7), line 10.

Following: "members." j

Insert: "If thé_written decision of the supervisors approves
the proposed project without recommendation or alternative plan, the
applicant may proceed with the project upon the.expiration of‘teﬁ (10)
days after receipt of the decision."

5. Amend page 8, section 11, subsection (1), lines 17 &nd 18.

Following: "conservation" |

Stfike: "in cooperation"

Insert: "after consultation" ‘

6. Amend page'B, section 11, subsection (2), lines 22 through 25;
and on pége 9, lines 1 throughVS. |

Strike: Subsection (2) in its entirety.

Insert: "(2) By January 1, 1976, the supervisors of each
district shall adopt by resolgtion after a public hearing fules sétting
standards and guidelines for projects within their districts which shall
meet or exceed the minimum staﬁdards set by the board under.subsection

(1) of this section."

. AS SO AMENDED

BE_CONCURRED 1IN
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SENATE BILL NO. 310
INTRCDUCED BY GREELY, HAZELBAKER, TOWE, FASBENDER,
TURNAGE, RBEGAN, ROBERTS, MURPHY, LYNCH, WATT,

WARDEN, SEIBEL, DEVINE, HEALY

A BILL FOR AN ACT ENTITLED: “AN ACT TO PROVIDE FOR A POLICY
OF PRESERVING THE NATURAL OR EXISTING SHAPE, FORM AND COURSE
OF STREAMS TO ACTIVITIES OF PRIVATE PERSONS OR
ORGANIZATIONS; AND IN SO DOING TO KEEP SOIL EROSION AND
SEDIMENTATION TO A MINIMUM IN THE STATE OF MONTANA; AND TO

PROVIDE FOR PENALTIES AND ENFORCEMENT."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Short title. This act may be cited as "The
Natural Streambed and Land Preservation Act of 1975%.

Section 2. Policy of state. It is the policy of the

state of Montana that its natural rivers and streams, and
the lands and property immediately adjacent to them within
the state are to be protected and preserved to be available
in their natural, or existing state, and to prohibit
unauthorized projects and in so doing to keep soil erosion

and sedimentation to a minimum, except as may be necessary
and appropriate after due consideration of all factors

involved. FURTHER, IT IS THE POLICY OF THIS STATE %o

PREFEEF-~LANB—-ANB--FPROPERF¥ --FRRM~~EPRBAM -~ MERNBERING~~~AND
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FhoepENsr 1O RECOGNIZE THE NEEDS QF IRRIGATION AND

AGRICULTURAL USE OF THE RIVERS AND STREAMS OF THE STATE OF

MONTANA; AND TO PROTECT THE USE OF WATER FOR ANY USEFUL OR

BENEFICIAL PURPOSE AS GUARANTEED BY THE CONSTITUTION OF THE

STATE OF MONTANA.

Section 3. Definitions. as AS used in this act:
{1l) "Stream” means any NATURAL perennial flowing
stream, or river, its bed and immediate banks.

{(2) "Person" means any natural person, corporation,
firm, partnership, association or other legal entity, not
covered under section 26-1502.

(3} "bDistrict™ means a conservation district under
Title 76, chapter 1, in which the project will take place; a
grass conservation district, under Title 46, chapter 23,
where no conservation district exists; or the board of
county commissioners where a district does not exist.

(4) T"Supervisors® means the board of supervisors of a
conservation district, the directors of a grass conservation
district, or the board of county commissioners where a
proposed project is not within a district.

(5} "Project" means a MAJER physical alteration or
modificaticn of a stream in the state of Montana which
results in a change in the state of the streanm in

contravention of section [2 of this act]y-sdP-B0HE-NOF

FNEEUBE- ~MINOR-~ARFRRAP FONE~~HEBCESSAR¥ ~ ~EOR~~PHE~~-USE-~~ARD
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PROPECPEON-OF-ABIACENP-RANDS .

(6) “Applicant" means any person presenting notice of
a project to the supervisors.

{7) "Department™ means the Montana department of fish
and game,

(8) "Team" means one {l) representative of the
supervisors, one (1) representative of the department, and
the applicant or his representative.

Section 4. Notice of project. (1) A person planning
to engage 1in a project shall present written notice of the
project to the supervisors before any portion of the project
takes place.

(2) The notice shall include the location, general
description, and preliminary plan of the project.

Section 5. Procedure for considering projects -- team.
43}--Fhe--supervisera-shali-receive-ati-netices-for-projecets
within-eheir-district-and-shaili-sendy-within-five--{5}--days
ef-—reeeipty-ene-4{i}-copy~to-the-department—-Fhe-department
shalti-mnotifys~within-£ive-{5)-days-ef-receipt-oé-notices-the
supervigsers-ef-theiv-interensb-in-the-protests

42}--Fhe--gupervisers--shatli---prempeiy---exemine——-—and
invesktigate-cach-netiee-of-a-preposed-project-reeeived-under

the--previsions~-af--this-—-aek PO-DEFEAMINE-IP-CHB-PROPOEEB

PROFECP-FAEES-WEPHEN~FHE-PYRPOESES ~SHP~FORFH~~FN-~ ERERECN-——2+

Fé-~phe--supervigsers--determine-the-plans-and-speeifications
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furnished-with-the-notice~to--be~~technicaltiy--insuffietenty
the--supervisers—-shaii--netify--the-appiicane;-and~they-may
render-aid-in-preparing-sther-pians-and-spectficationss

£33 --Fhe-—supervisers--shati--ealti--the--team~-together
within--twenty--{28}--days--gé-~receipe--af-noticas-at-thetr
request-or-at-the-request-cf-the-department-or-the-appitcant
for-an-~on—-site-inspectionr--Any-membey--af--the--team--shaii
notify-thre-supervisers-in-writing-within-five-{5}-days-after
notice-~of--the--cati--for--an--inspection--of-his-waiver-of
partieipation-in-the-inspection-or-the--preparation—-of--the
rians

{1} THE SUPERVISORS SHALL RECEIVE ALL NOTICES OF

PROPOSED PROJECTS WITHIN THEIR DISTRICT. THEY SHALL, WITHIN

FIVE (5) DAYS OF RECEIPT OF A NOTICE, EXAMINE AND

INVESTIGATE THE NOTICE AND DLTEnIINE WHETHER THE PROPOSAL I

FOR A PROJECT. THEY SHALL, WITHIN SUCH PERIOD, SEND A COPY

OF THEIR DETERMINATION TO THL DEPARTMENT AND THE APPLICANT.

IF THRE SUPERVISCRS DLETLRMINE TEAT THE PROPOSAL IS NOT A

PROJECT, THE APPLICANT MAY, TEN (10) DAYS AFTER MAILING OF

SUCE__DETERMINATION TO THE APPLICANT, PROCEED WITL THE

PROCPOSED ACTIVITY UNLESS 2 TEAM MEMBER REQULSTS ARIITRATION

AS PROVIDED FOR IN SECTION 6 OF THIS ACT.

(2) IF THE SUPERVISQRS DETERMINE THAT THE PROPOSAL IS

FOR A PROJECT, THE DEPARTMENT SHALL, WITHIN FIVL (5} DAYS OF

RECEIPT OF SUCH DETERMINATION, HNOTIFY THE SUPERVISORS

—d- sB 310
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JHETHER THE DEPARTMENT REQUESTS AN ON-SITE INSPECTION 3Y 2

TELM,

{3) THE SUPERVISORS SHALL CALL A TEAM TOGETHER WITHIN

TWENTY {20) DAYS OF RECEIPT COF THE REQUEST OF THE DEPARTMENT

FOR AN ON-SITE INSPECTION. ANY MEMBER OF THE TEAM SHALL

HOTIFY THE SUPERVISORS IN WRITING WITHIN FIVE (5) DAYS AFTER

NOTICE OF THE CALL FOR AN INSPECTION OF HIS TWAIVER OF

PARTICIPATION IN THE INSPECTICN. IF THE DEPARTMENT DCES NOT

REQUEST AN ON-SITE INSPECTION WITHIN THE TIME SPECIFIED

ABOVE, THE SUPERVISORS MAY DENY OR APPROVE THE PROJECT OR

MAY MAKE RECOMMENDATIONS FOR ALTERNATIVE PLANS.

{4) Each member of the team shall recommend, in
writing, within fifty (50) days of date of application,
denial, approval, or modification of -the project to the
supervisors. The applicant may waive participation in this
recommendation,

(3) The supervisors shall review the proposed project
and affirm, overrule, or modify the individual team
recommendations, and notify the applicant and team members
within sixty (60} days of the date of application, of their
decision.

{6} When a member of the %eam disagrees with the
supervisors' action, he may ask, within five (5) days of
receipt of the supervisors' decision, that an arbitration
panel, as provided in section [6 of this act] be appointed

~-5- SB 310
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to hear the dispute and make a final written decision
thereon.

{7} Upon written notice, with any recommendation or
alternative plan, by the supervisors to the applicant, the
applicant, within fifteen (15) days, shall notify the
supervisors in writing if he wishes to proceed with the
project in accordance with the recommendations or
alternative plans. No work may be commenced on a project
prior to the expiration of this fifteen (15} day period
unless written permission is given by all team members. IF

THE WRITTEN DECISION OF THE SUPERVISORS APPROVES THE

PROPOSED PROJECT WITHOUT RECOMMENDATION OR ALTERNATIVE PLAN,

THE APPLICANT MAY PROCEED WITH THE PROJECT UPON THE

EXPIRATION OF TEN (10} DAYS AFTER RECEIPT OF THE DECISION.

(8) The supervisors may extend the request of any team
member, the time limits provided in section {5 {4) and (5)
of this act] where, in their determination, the time
provided is not sufficient to carry out the purposes of this
act. The time extension may not, in total, exceed one (1)
year from date of application. The applicant shall be
notified, within sixty (60) days of date of application, of
the initial time extension and shall be notified immediately
of any subseguent time extensions.

(9) No work on a project under this act may take place
without the written consent of the supervisors.

-6~ SB 310
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Section 6. Arbitration panel -- costs. (1) The
arbitration panel shall consist of three (3) nenpaveisan
members chosen by the senior judge of the judicial district
in which the dispute takes place. The members shall be
residents of that Jjudicial distriet at the time of

selection. This panel shall sit for only that period of

time necessary to settle the dispute before it AND WILL

REVIEW THE PROPOSED PROJECT IN ILINE WITH THE POLICY SET

FORTH IN SECTION 2,

{2) Cost of the arbitration panel, computed as for
jurors' fees under section 25-401, shall be borne by the
contesting party or parties; all other parties shall bear
their own costs.

Section 7. Vested water rights preserved. This act
shall not impair, diminish, divest, or contrecl any existing
or vested water rights under the laws of the state of
Montana or the United States.

Section 8. Emergencies - procedure. (1) The
provisions of this act shall not apply to those actions
which are necessary to safeguard life or property, including
growing crops, during periocds of emergency. The person
responsible for any project under this section shall notify
the supervisors in writing within fifteen (15) days of the
action taken as a result of an emergency.

(2) The supervisors shall send one (1} copy of the
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notice, within five (5) days to the department.

{3} A team, called together as described in section {5
{3} of this act]l, shall make an on-site insvection and
individual written reports to the supervisors within thirty
(30} days giving their observations and opinions on the
emergency project.

(4} If the same or a similar emergency occurs to the
same applicant more than once within any five (5) year
peried, thé supervisors shall request the team members to
include in their reports a determination of the validity of
the emergency action and to ascertain the feasibility of a
more permanent solution to that emergency action.

{5} The supervisors shall determine the feasibility of
€he A more permanent solution aseertainad--by-cach-team
membery and select-the-mesb-feasibley—-Fhey shall recommend,

within thirty (30) days, that the person put the seleetesd

solution into effect within a reasonable period of time, as
determined by the supervisors. Failure of the person to put
that solution into effect is not a violation of this act
unless a subsequent emergency action results from this
failure,

(6) When a member of the team or the applicant
digsagrees with the supervisors' recommendation, he may ask
that an arbitration panel, as provided in section [6 of this

act], be appointed to hear the dispute and make a final
Y- SB 310
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written decision thereon.

Section 9. Modification of plan -- cost sharing. If
the final decision of the arbitration panel requires
rodifications or alterations from the original preject plan,
as approved by the supervisors, then the arbitration panel
shall include in its decision any part or percent of these
modifications or alterations that is for the direct benefit
of the public and it shall assign any costs to the proper
participant.

any of the involved entities may withdraw or modify
required modification of the project within ten (10} days
after the decision.

Section 10. Application of flood plain management act.
Approval for propesed projects or alterﬁate plans does not
relieve the applicant of the responsibility of complying
with Title 89, chapter 35, floodway management and
reculation where designated f£flood plains or designated
floodways have been established in accordance with that
chapter.

Section 11. Rules ~- minimum standards. (1) 3By July
1, 1975, the board of natural resources and conservation im

eespevarion NFTER CONSULTATION with the stake-£fish-and-—same

ecemmissien ASSOCIATION OF CONSERVATION DISTRICTS shall adopt

rules setting minimum standards ané guidelines for the
purposes of this act.
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423 ~-By-January-iy-19F6y-the-supervisers--shati--adepty
by-~~-reselution~~-and--afeepr-—a--pubiic--hearingr--rutes--and
standarés-fer-the-review-and-apprevat--of--a--pretect--which
shaii--meet-or-exceed-the-minimum-standards—-set-pby-the-board

under-supsection-fti}r—cf-this-section ANB-GRY--SPANBARDS—-ANB

ENCEUGEONE~~-FOR~~-MENOR--ALFERATIONG~-—O0F ~~-BFREAMG~ -8 UE€H~--AS

EINSTADBATION--OF --CUEVARY 67 ~—BREBEGBE y——MACHENERY ~~EROS6ENEE Y

BNAGSEING—~~ANB~~-8¥HBR~-~~-6EMEBAR---MINOR -~ ~ARPERATIONE—~-AND

MOPEP FCAFPEIONE-WEPHEN-FHEER~-DEESFRECESr

{2) BY JANUARY 1, 1976, THE SUPERVISORS OF EACH

DISTRICT SHALL ADOPT BY RESOLUTION AFTER A PUBLIC HEARING

RULES SETTING STAKDARDS AND GUIDELINES FOR PROJECTS WITHIN

THEIR DISTRICTS WHICH SHALL MEET OR EXCEED THE MINIMUM

STANDARDS SET BY THE BOARD UNDER SUBSECTION (1) OF THIS

SECTION.

Section 12. Judicial review. Any final action under
this act may be appealed within thirty (30) days toc the
district court. as--previded-in-the-Montana-Adminiskrabive
Precedure-pets

Section 13, Public nuisance. Except for emergency
action, stream-ehannel-activiey A PROJECT engaged in by any
person without prior approval, as prescribed in this act, is
declared a public nuisance and subject to proceedings for
inmediate abatement.

Section l4. Penalty «—- misdemeanor -- restoration.
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(1) Any person initiafing a project without written consent
of the supervisors is guilty of a misdemeanor and upon
conviction shall be punished by a fine of not Jless than
twenty-five dollars ($25) nor more than five hundred dollars
($500), for each day Ehat person continues to physically
alter or modify the stream, and in addition that person
shall restore, at the discretion of the court, the damaged
stream, as recormmended by the team and approved by the
supervisors, to as near its prior condition as possible.

(2) Any perscn or entity who vioclates the time
provisions of this act is guilty of a misdemeanor and upon
conviction shall be punished by a fine of five dollars ($5)
per day.

Section 15. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

-End=-
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