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INTRODUCED BY ~~~.< -111~ 

J. y AI c II I Yt'..e..;;z;_J' ( 
A BILL FOR ~ ACT ENTITLED: "AN ACT FOR THE ?EVISION OF THE 

LAWS RELATI~G TO OBSCENITY AND INDECE~JT EXPOSURE; REPEALING 

SECTIONS 94-5-504, 94-8-110 AND 94-8-110.1, R.C.i-l. 1947." 

BE IT ENACTED BY THE LEGISLATUP£ OF THE STATE OF 'cQI;ITANA: 

Section 1. Short title. This act shall be known and 

may be cited as the ·~'ontana Anti O~scenity and Offensive 

Conduct Act •. 

Section 2. Definitions. As used in t~is act: 

(1) "Obscene !llaterial" means any picture, film, 

writing, painting, drawing, engraving, sculpture, oral 

utterance, or other depiction or description of hard core 

sexual conduct which taken as a whole: 

(a) ap9eals to the prurient interest in sex; 

(b) portrays sexual conduct in a patently offensive 

wa:,r; and 

(c) does not have serious literary, artistic, 

political, or scientific value. 

(2) "Hard core sexual conduct" means: 

(a) any touching of the sexual or other intimate parts 

of the person of another; or 

(b) penetration, actual or si~ulated, of the v~va, 
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anus, or mouth of one person by the penis of another person; 

or penetration, actual or simulated, of the vulva or anus of 

one person by any body member of another person; or 

penetration, actual or simulated, of the vulva or anus of 

one person by any foreign instrument or object manipulated 

by another person; or 

(c) conduct described in (a) or (b) above with any 

animal; or 

(d) masturbation, excretory functions or lewd 

exhibition of the genitals. 

or 

(3) ~offensive conduct• means: 

(a) any physical exhibition of the nude human body; or 

(b) any physical exhibition of sado-masochistic abuse; 

(c) any physical exhibition of hard core sexual 

conduct. 

(4) "Minor" means any person under the age of eighteen 

(lB). 

(5) "Nude" means uncovered, or less than opaquely 

covered, post-pubertal human genitals, ?ubic areas, the 

post-pubertal human female breast below a point L~ediately 

above the top of the areola, or the covered human male 

genitals in a discernibly turgid state. For purposes of 

this definition, a female breast is considered uncovered if 

the nipple only or the nipple and the areola only are 
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covered. 

(6) "Sado-masochistic abusen means flagellation or 

torture by or upon a person who is nude or clad in 

undergarments or in revealing or bizarre costume, or the 

condition of being fette=ed, bound, or otherwise physically 

restrained on the part of one so clothed. 

Section 3. Offensive conduct. (1) A person is guilty 

of offensive conduct when, vlith knowledge of the offensive 

nature thereof, he purposely or knowingly: 

{a) performs or otherwise participates in offensive 

conduct in a public place; or 

(b) presents or directs a play, dance, show, or other 

performance in a public place, which in w~ole or in part, 

displays or exhibits offensive conduct: or 

{c) if he, as an owner or manager of a public 

establishment, allows the performance of offensive conauct 

within the establis~~ent. 

(2) If the person who presents or directs in (1) (b) or 

the owner or manager in (1) (c) allows any minor to view or 

participate in offensive conduct described in [section 

2(3) (c) of this act}, he is guilty of a felony. 

{3) Each other violation of tl1is section 

misdemeanor. 

is a 

Section 4. Obscenity. {!) A person is guilty of 

obscenity when, with knowlege of the obscene nature thereof, 

-3-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0464/I 

he purposely or knowingly: 

(a) sells, delivers, or provides, or offers or agrees 

to sell, deliver, or provide any obscene material to any 

person; or 

(b) exhibits or displays, or permits to be exhibited 

or displayed any obscene material in a public place; or 

(c) creates, buys, procures, or possesses obacene 

material with the purpose of disseminating it to any person; 

or 

{d) advertises or otherwise promotes the sale of 

obscene material or materials represented or held out by i1im 

to be obscene. 

(2) A person who sells, delivers, or provides obscene 

material to a minor is guilty of a felony. 

(3) Each other violation of this section iS a 

misdemeanor. 

Section 5. Trier of fact in obscenity cases. In order 

to conclude that a work is obscene, the trier of £'act must 

find that: 

{l) The average person in Hontana, applying 

contemporary community standards, ~~uld find that the work, 

taken as a whole, appeals to the prurient interest; 

,(2) The work depicts or describes, in a patently 

offensive way, sexual conduct specifically defined in 

[section 2{2) of this act}; and 
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1 (3) The •~ork taken as a v1hole, lacks serious literary, 

2 artistic, political, or scientific value. 

3 Section 6. Severability. It is the intent of the 

4 legislature that if a part of this act is invalid, all valid 

5 parts that are severable from the invalid part remain in 

6 effect. If a part of this act is invalid in one or more of 

7 its applications, the part remains in effect in all ~~e 

8 valid applications that are severable from the invalid 

9 applications. 

10 Section 7. Sections 94-5-504, 94-8-110 and 94-8-110.1, 

11 .c!,C.~l. 1947, are repealed. 

-End-
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SENATE 3ILL NO. 250 

INTRODUCED 3Y THIESSEN: TURL'IAGE, MURPHY, 

LYNCH, KOLSTAD, DRAKE, FLYT>I~ 

A 3ILL FOR AN ACT ENTITLED: wAN ACT FOR THE REVISION OF THE 

LAWS RELATING TO OSSCENITY AND INDECEN~T EXPOSURE~ RBP~2N6 

SB€~~9NS--~4-S-5&47--94-8-~~8--ANB--~4-8-ii8T~7--RT€TMT-i94~ 

MIENDING SECTIONS 94-8-110 AND 94-8-110.1, R.C.M. 1947." 

3E IT EL'IACTED BY ThE LEGISLATURE OF THE STATE OF MONTANA: 

(Strike everything aft~r the enacting clause and insert:) 

Section 1. section 94-8-110, R.C.M, 1947, is amended 

to read as follows: 

fl94-8-ll0. Obscenity. (1) A person commits the 

offense of obscenity Wilen, with knowledge of the obscene 

nature thereof, he purposely or knowingly: 

(a) Sells, delivers or provides, or offers or agrees 

to sell, deliver or provide any obscene writing, picture, 

record or other representation or embodiment of the obscene 

to anyone under the age of eighteen (18); or 

(b) Presents or directs an obscene play, dance or 

oth·er performance or participates in that portion thereof 

which makes it obscene to anyone under the age of eighteen 

(18); or 

(c) PUblishes, exhibits or otherwise makes available 
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anything obscene to anyone under the age of eighteen (18); 

or 

(d) Performs an ooscene act or otherwise presents an 

obscene exhibition of his body to anyone under the age of 

eighteen (18); or 

(e) Creates, buys, procures or possesses obscene 

matter or material with the purpose to disseminate it to 

anyone under the age of eighteen (13)~ or 

(f) Advertises or otherwise promotes the sale of 

obscene material or materials represented or held out by him 

to oe obscene. 

t~t--A-~h~ftg-~e-e~eeefte-~£~ 

tat--~he-aemiftan~-~heme-e£--~fte--ma~e~ai--~akeft--ee--a 

whe~e-a~~a~e-~e-a-p~~~eft~-~ft~e~ee~T-~ha~-~~7-a-ehame£~~-e~ 

mere~a-ift~e~ee~-~ft-¥~eieftee7-ft~a~~Y7-~eM-e~-eMe~~~eftT-ftftd 

t~t--~e--ma~e~~ai--~e--pa~eft~~y--e££efte~¥e--~eea~ee-~~ 

a££~ft~e-eeft~empe~ary-eemmaft~~y-e~ftftda~ee--~eia~ift~-~e--ehe 

ae~e~~p~~eft-0~-~epreSeft~ft~ieft-e£-~eKaa~-ma~~e~ST-afta 

tet--~he--me~e~~ei--~~-~~~e~iy-w~~hea~-~eaeemiftg-eeeiai 

'fttitse~ 

(2) A THING IS OBSCENE IF: 

(A) IT IS A REPRESENTATION OR DESCRIPTION OF PERVERTED 

ULTIMATE SEXUAL ACTS, ACTUAL OR SIMULATED, OR 

(:3) IT IS A PATENTLY OFFENSIVE REPRESENTATION OR 

DESCRIPTION DF NORMAL ULTIMATE SEXUAL ACTS, ACTUAL OR 
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SIMULATED, OR 

(C) IT IS A PATENTLY OFFENSIVE REPRESENTATION OR 

DESCRIPTION OF MASTURBATION, EXCRETORY FUNCTIONS OR LEWD 

EXHIBITION OF THE GENITALS, AND 

(D) TAKEN AS A WHOLE THE MATERIAL: 

(I) APPLYING CONTEMPORARY MONTANA STANDARDS, APPEALS 

TO THE PRURIENT INTEREST IN SEX, 

(II) PORTRAYS CONDUCT DESCRIBED IN (A), (B), OR (C) 

ABOVE IN A PATENTLY OFFENSIVE WAY, AND 

(III) LACKS SERIOUS LITERARY 1 ARTIST! C, POLITICAL OR 

SCIEtrriFIC VALUE. 

{3) In any prosecution for an offense under this 

section evidence shall be admissible to show: 

(a) The predominant appeal of the material, and what 

effect if any, it would probably have on the behavior of 

people1 

(b) The artistic, literary, scientific, educational or 

other merits of the material1 

(c) The degree of public acceptance of the material in 

this state• 

(d) Appeal to prurient interest, or absence thereof, 

in advertising or other promotion of the material; or 

(e) Purpose of the author, creator, publisher or 

disseminator. 

(4) A person convicte'~ of o!,scenity shall be fined r'let; 
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t;e-exeeea at least five hundred dollars (~500) but not more 

than one thousand dollars ($1,000), or ~e imprisoned in the 

county jail for a term not to exceed six {6) months, or 

both.• 

Section 2. Section 94-B-110.1, R.C.M. 1947, is amended 

to read as follows: 

•94-B-110.1. Public display 

material. {1) A person is guilty 

of offensive sexual 

of public display of 

offensive sexual material when, with knowledge of its 

character and content, he displays or permits to be 

displayed in or on any window, showcase, newsstand, display 

rack, wall, door, billboard, drive-in movie screen, marquee 

or similar plwce, ift-e~eh-aaftae~-t;ftet;-~he-a~epie~-ie-ees~iy 

¥isib~e--~rem--e~--ia--efty--~~ie--e~~et;y---s~eeweik7---er 

t;ho~~~h~e~--o~--t;~epept;et;~eft--~ee~iit;y7 any pictorial, 

three-dimensional or other visual representation of a person 

or a portion thereof of the human body that predominantly 

appeals to prurient interest in sex, and is patently 

offensive to prevailing standards in the adult community as 

a whole with respect to what is suitable material for 

minors, and is utterly without redeeming social importance 

for minors~1 and does not 

(a) separate that material by an opaque structure from 

other materials displayed, and 

(b) establish, by official identification, that each 

-4- SB 250 
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1 person viewing the displayed material is at least eighteen 

2 (lB) years of age. 

3 (2) A theater may not display previews or projections 

4 advertising or promoting motion pictures if such previews or 

5 projections contain a display of offensive sexual material 

6 and if minors are permitted to attend the showing of the 

7 motion picture then being featured. 

8 (3) A person convicted of the public display of 

9 offensive sexual material shall be fined fte~-~e-eMeeea at 

10 ~ five hundred dollars ($500) uut not more than one 

11 thousand dollars ($1,000), or imprisoned in the county jail 

12 for a term not to exceed six (6) months, or both.w 

-End-
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IIOUSE OF REPRESENTATIVES March 20, 1975 

COMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL NO. 250 

Be amended in the third reading bill as follows: 

1. Amend title, page 1, line 6. 
Following: "OBSCENITY" 
Strike: 11 AND INDECENT EXPOSURE" 

2. Amend title, page 1, line 8. 
Following: "1947" 
Insert: "; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE" 

3. Amend page 4, section 1, subsection {4), following line 4. 
Insert: A new subsection {5) to read as follows: 

"(5) No city or municipal ordinance may be adopted which 
is more restrictive as to obscenity than the provisions of this 
section and section 94-8-110.1." 

4. Amend page 4, section 2, subsection (1), line 12. 
Following: "billboard" 
Strike: "drive-in movie screen," 

5. Amend page 5, section 2, subsection (2), following line 7. 
Insert: A new subsection {3) to read as follows: 

"(3) A drive-in movie screen may not display any material 
prohibited by this section in such manner that the display 
is easily visible from any public street, sidewalk, thoroughfare 
or transportation facility." 
Renumber: Subsequent subsection. 

6. Amend page 4, section 2, following line 12. 
Insert: A new section 3 to read as follows: 

"Section 3. This act is effective upon passage and 
approval." 

AS SO AMENDED 

BE CONCURRED IN 
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SENATE BILL NO. 250 

INTRODUCED BY THIESSEN, TURNAGE, MURPHY, 

LYNCH, KOLSTAD 1 DRAKE, FLYN,-1 

A BILL FOR N~ ACT ENTITLED: ~re~ ACT FOR THE REVISION OF TdE 

LAWS RELATI:IG TO OBSCENITY i'>riB-!E:H:BB€BH'P-B*PSSl:IRB; R13PBAio:E:NS 

SB€'P:E:8riS--~4-5-594;--~4-9-iiS--Ari:B--94-9-ii9~i7--R~€~MT-i94~ 

AMENDING SECTIONS 94-8-110 AND 94-8-110.1, R.C.M. 1947; AND 

PROVIDING~· IMMEDIATE EFFECTIVE DATE.n 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTru~A: 

(Strike everything after the enacting clause and insert:) 

Section 1. Section 94-8-110, R.C.M. 1947, is amended 

to read as follows: 

n94-8-ll0. Obscenity. (1) A person commits the 

offense of obscenity when, with knowledge of the obscene 

nature thereof, he purposely or knowingly: 

(a) Sells, delivers or provides, or offers or agrees 

to sell, deliver or provide any obscene writing, picture, 

record or other representation or embodiment of the obscene 

to anyone under the age of eighteen (13) ; or 

(b) Presents or directs an obscene play, dance or 

other performance or participates in that portion thereof 

which makes it obscene to anyone under the age of eighteen 

(18); or 
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(c) Publishes, exhibits or otherwise makes available 

anything obscene to anyone under the age of eighteen (1~); 

or 

{d) Performs an obscene act or otherwise presents an 

obscene exhibition of ~is body to anyone under the age of 

eighteen {18); or 

(e) Creates, buys, procures or possesses obscene 

matter or material with the purpose to disseminate it to 

anyone under the age of eighteen (18); or 

{f) Advertises or otherwise promotes the sale of 

obscene material or materials represented or held out by him 

to be obscene. 

~~t--A-~~"~-is-ebseefte-~~~ 

~et--the-de~fteft~-theme-e£--~e--Ma~e~~ei--~akeft--as--a 

whe±e-appea±s-~e-e-p~~~eft~-ift~eres~7-the~-~s7-e-shame~~i-e~ 

me~~id-~ft~eres~-ift-¥ie±eft~7-ft~di~y7-SeK-e~eKere~ieft7-ftftd 

~~t--the--Maee~~ei--~s--pa~fteiy--e££eftsi¥e--seee~se-ie 

ef£~eftes-eeft~empe~ery-eemm~fti~y-seeftde~de--re±e~ift~--~e--~e 

dese~~ieft-e~~e~eseft~e~ieft-e~-seK~ai-me~~e~S7-ftftd 

~et--the--Me~e~iai--is-~~~e~iy-w~~~e~~-~edee~ft~-seeiei 

¥e±~e~ 

(2) A THI~G IS 03SCEN3 IF: 

(A) IT IS A REPRESE:1TATION OR DESCRIPTION OF PERVERTED 

ULTI:1ATE SEXUAL ACTS, ACTUAL OR SH1ULATED, OR 

(B) IT IS A PATE:l'l'LY OFFENSIVE REPRESEL-ITATION OR 

-2- SB 250 
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DESCRIPTION OF NORMAL ULTIMATE SEXUAL ACTS, ACTUAL OR 

S L"'DLATED, OR 

{C} IT IS A PATENTLY OFFENSIVE REPRESENTATION OR 

DESCRIPTION OF MASTURBATION, EXCRETORY FUNCTIONS OR LEWD 

EXHIBITION OF THE GENITALS, &~D 

{D) TAKEN AS A WHOLE THE MATERIAL 

(IJ APPLYING CONT&'U'ORARY MOi~TANA STANDARDS, APPEALS 

TO THE PRURIENT INTEREST IN SEX, 

(II) PORTRAYS CONDUCT DESCRIBED IN (A), (B), OR (C) 

ABOVE IN A PATENTLY OFFENSIVE WAY, AND 

(III) LACKS SERIOUS LITERARY, ARTISTIC, POLITICAL OR 

SCIENTIFIC VALUE. 

(3) In any prosecution for an offense under this 

section evidence shall be admissible to show: 

(a) Tne predominant appeal of the material, and wnat 

effect if any, it would probably have on the behavior of 

people; 

(b) The artistic, literary, scientific, educational or 

other merits of the material; 

(cl The degree of public acceptance of the material in 

this state; 

(d) Appeal to prurient interest, or absence thereof, 

in advertising or other promotion of the material; or 

(e) PuL~ose of the author, creator, publisher or 

disseminator. 

-3- SB 250 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0250/04 

(4) A person convicted of obscenity shall be fined fte~ 

~e-eKeee~ at least five hundred dollars ($500) but not more 

than one thousand dollars ($1,000), or &e imprisoned in the 

county jail for a term not to exceed six (6) months, or 

both. 

(5) NO CITY OR MUNICIPAL ORDINANCE HAY BE ADOPTED 

WHICH IS MORE RESTICTIVE AS TO OBSCENITY TH&"' THE PROVISIONS 

OF THIS SECTION AND SECTION 9 4-8-110.1." 

Section 2. Section 94-8-110.1, R.C.M. 1947, is amended 

to read as follows: 

"94-8-110.1. Public display of offensive sexual 

material. (1) A person is guilty of ?Ublic display of 

offensive sexual material when, with knowledge of its 

character and content, he displays or permits to be 

displayed in or on any window, showcase, newsstand, display 

rack, wall, door, billboard, ~~i•e-ift-me¥~e-s~~eeft7 marquee 

or similar place, ift-s~eb-M~fte~-~e~-~e-eis~~a~-is--edSi~y 

¥isi&~e---£~em---e~-~ft--~y--~~~ie--s~~ee~7--sieewe~k7--e~ 

~e~~~h£e~--e~--~~ftfts~e~~e~ieft--£eei~i~Y7 any pictorial, 

three-dimensional or other visual representation of a person 

or a portion thereof of the human body that predominantly 

appeals to prurient interest in sex, ~~d is patently 

offensive to prevailing standards in th,~ adult coill!'lunity as 

a lvhole with respect to '"'hat is suitable raaterial for 

minors, and is utterly without redeeming social importance 

-4- Sil 25;) 
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1 for minors~~ and does not 

2 (a) separate that material by an opaque structure from 

3 other materials displayed, and 

4 (b) establish, by official identification, that each 

5 person viewing the displayed material is at least eighteen 

6 (18) years of age. 

7 (2) A theater may not display previews or projections 

8 advertising or promoting motion pictures if such previews or 

~ projections contain a display of offensive sexual material 

10 and if minors are permitted to attend the showing of the 

11 motion picture then being featured. 

12 (3) A DRIVE-ll1 MOVIE SCREEN MAY NOT DISPLAY ANY 

13 MATERIAL PROHIBITED BY THIS SECTION IN SUCH ~1ANNER THAT THE 

14 DISPLAY IS EASILY VISIBLE FROM ANY PUBLIC STREET, SIDEWALK, 

15 THOROUGHFARE OR TRANSPORTATION FACILITY. 

16 (!l A person convicted of the public display of 

17 offensive sexual material shall be fined aee-ee-eMeeee at 

18 least five hundred dollars ($500) but not more than one 

19 thousand dollars ($1,000), or imprisoned in the county jail 

20 for a term not to exceed six {6) months, or both." 

21 SECTION 3. THIS ACT IS EFFECTIVE UPON PASSAGE AND 

22 APROVAL. 

-End-
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