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A BILL FOR AN ACT ENTITLDLD: "AMN ACT TO GENERALLY REVISE THE

INTRODUCED

LAWS RELATING TO SOVEREIGN IMMUNITY AND LIABILITY INSURANCE
FOR GOVERWMENTAL ENTITIES; PROVIDING FOR SOVEREIGN IMMINITY
UNDER CERTAIN CIRCUMSTANCES: AMENDING AND RENUMBERING
SECTIOW 83-703, R.C.M. 1947, AND REPEALING SECTIONS §3-701,
33-702, 33-704, 83-705, £L3-706.1, AND 92-4310 THROUGH

32-4327, R.C.M, 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. There is a new R.C.M. section numbered
83-701.1 that reads as follows:

83-701.1. Declaration of policy. It is recoanized by
the legislature hat the stata and its political
subdivisions by wirtue of the Eervices and functions
provicded, the powers exercised, and the consequences of
unlimited 1liability *to the governmental process, should be
immune from liability for their actions ané thcse of their
agents to such an extent, and subject to such conditions, as
are provided by this chapter.

Section 2. There is a n=2w =R®R.C.M. section numbersd
33-701.2 that reads as follows:

33-701.2. Definitions. As used in this chapter:
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{1} "State™ means the state of Montana or any office,
department, agency, authority, commission, board,
institution, hospital, college, university or cther
instrumentality therecof.

(2} "Political subdivision" means any county, city,
municipal corporation, school district, special improvément
or taxing district, or any other political subdivision or
public corporation.

(3} "Governmental entity" means the state and
political subdivision as herein defined.

(4) "rmployee®™ means an officer, erployee, or servant
of a governmental entity, including elected or appointed
officials, and persons acting on behalf of the governmental
entity in any official capacity temporarily or permanently
in the service of the governmental entity whether with or
without compensation, but the term employee shall not mean a
person or other legal entity while acting in the capacity of
an independent contractor under contract tc the governmental
entity to which this chapter applies in the event of a
claim.

{5) "Personal injury" means any injury resulting from
libel, slancder, malicious prosecution, or false arrest, any
bodily injury, sickness, mental distress, disease or death,
sustained by any person and caused by an occurrence, for

which a covernrmertal entity may be held liable.
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{6} "Property damage" means injury or destruction to
real or persoral property, including loss of use thereof,
caused¢ by an occurrence, for which a covernmental entity may
be held liable.

(7) "Claim" means any <¢laim against a governmental
entity, for money damaces only, which any person is legally
entitled to recover as damages because of personal injury or
property damage caused by & negligent or wronoful act or
ommission committed by any employee of the governmental
entity while acting within the scope of his employment,
under circumstances where the governmental entity, if a
private vperson, would be liable to the claimant for such
damages under the laws of the state of Montana.

Section 3. There is a new R.C.M. section numbered
23-701.3 that reads as follows:

83-701.3. Governmental immumity limited. Governmental
entities shall have no immunity from suit for injury to a
person or property, except as may be specifically provided
by law by a 2/3 vote of each house of the legislature. This
provision shall apply only to claims for relief and causes
of action arising after July 1, 1973. The state, through
tne department of administration, may provide for self
insurance for claims for injury to a person or property.
Governmental entities hawve the right alsoc, but not the duty,
to purchase insurance to protect against claims for injury
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to a person Or property.

Section 4. There is a new R.C.M. section numbered
83-701.4 that reads as focllows:

83~701.4. Scope of immunity. A governmental entity or
its employees acting within the scope of their office and
employment shall be immune from liability for any claim
which:

{1) arises out of any act or omission of any emplovee
of a governmental entity exercising due care, in the
execution o©of a statute or regulation, whether or not the
statute or regulation be valid, or based upon the exercise
or performance or the failure to exercise or perform a
discretionary function or duty on the part of a governmental
entity or employee thereocf, whether or not the discretion be
abused;

(2) arises out of the assessment or collection of any
tax or fee, or the detention of any goods or merchandise by
any law enforcement officer;

(3) arises cut of the imposition or establishment of a
quarantine by a governmental entity, whether such quarantine
relates to persons or property;

{4) arises out of assault, battery, abuse of process,
misrepresentation, deceit, interference with contract
rights, or inverse condemnation; however, the immunity
provided in this subsection applies only to the govermmental
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entity and does not immunize cfficers and employees from
perscnal liakility for intenticnal “>rts or crimes committed
in the scope of their office or employment.

(3} arises out of the activities of the Montana
national guard when acting under a call of the governor, or
when engaged in rescue and evacuation activities, or when it
is engaged in activities respornding to an emergency or
disaster, or Dby being engaged in combatant activities, or
during a time of war;

{6) arises out of or results from riots, unlawful
assemblies, public demonstrations, mob violence and ciwvil
disturbances, or out of any act or omissicn in connection
with the prevention of any of the foregoing;

(7) arises out of a plan o. design for construction or
improvement to the highways, roads, streets, bridges,
buildings, or other public property where such plan or
design is prepared in conformity with standards in effect at
the time of construction, previously approved in advance of
the construction or approved by the legislative body of the
governmental entity or by some other body or administrative
agency, exercising discretion by authority to give such
approval;

(8) arises out of injury to or death of any person
engaged in an activity that is covered by the workmen's
compensation law;

-5-

10
il
12

i3
14

16
17
is
19
20
2%
22
23
24

25

LC 0726

(9) arises out of or caused by the natural condition
or any unimproved public property, whether or not such
property is located 1in a park or recreation area, or on a
highway, road, or street right of way:

(10} arises from a circumstance where the governmental
entity, if a private person, would not be liable to. the
claimant for such damages under the laws of the state of
Montana;

{11} arises from an occurrence which is not subject to
the immunity provided in this chapter unless a claim against
the state is filed with the secretary of state within ocne
hundred twenty (120) days from the date of the occurrence
from which the claim arose or when the injury should
reasonably have been discovered, whichever is later;

{12} arises from an occurrence which is not subject to
the immunity provided by this chapter unless a claim against
a political subdivision is filed with the clerk or secretary
of the political subdivision within one hundred twenty (120}
days from the date of the occurrence from which the claim
arose or when the injury should reasonably have been
discovered, whichever is later;

{13) arises out of the activity of a governmental
entity when engaged in fire fighting, or when engaged in
rescue and evacuation activities, or when engaged in

activities responding to an emergency or disaster;

e »E;Z? ;25; i
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{14) arises out of personal injury or property damage
incurred before July 2, 1973;

(15) arises out of the operation or ownership of
nospitals, nursing homes or any other health care
facilities; and the operation or ownership of airports or of
pablic transportation eguipment or facilities;

{16) arises out of the promotion or operation of any
commercial fairs, county fairs and carnivals, political or
civic gatherings, or other public gatherings of a similar
nature,

Section 5. There is a new R.C.M. section numbered
83~701.5 that reads as follows:

83-701.5. Punitive or exemplary damages, attorney
fees, interest. A governmental entity or its employees
acting within the scope of their office and employment shali
not be 1liable for punitive or exemplary damages, attorney
fees or interest before final judgment on appeal, if any, on
any claim allowed under the provisions of this chapter.

Section 6. There is a new R.C.M. section numbered
83-701.6 that reads as follows:

83~701.6. Filing of claims against state -- time of
filing. All claims against +the state arising under the
provisions of this chapter shall be filed with the secretary
of state within one hundred twenty (120) days from the date
of the occurrence from which the claim arose or when the
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injury should reasonably have been discovered, whichever is
later. Notwithstanding any provision of the law to the
contrary, no filing fee may be charged by the state.

Section 7. There is a new R.C.M. section numbered
83-701.7 that reads as follows:

83-701.7. Filing of claims against political
subdivisions =~- time for filing. All claims against a
political subdivision arising under the provisions of this
chapter shall be filed with the clerk or secretary of the
pelitical subdivision within one hundred twenty (120) days
from the date of the occurrence from which the claim arose
or when the injury should reasonably have been discovered,
whichever is later.

Section 8. There is a new R,C.M. section numbered
83-701.8 that reads as follows:

83-701.8. Contents of claim -- agent filing -
inaccuracies. 411 claims filed with a governmental entity
shall accurately describe conduct and circumstances which
brought about the injury or damage, describe the injury or
damage, state the time and place the injury or damage
occurred, state the names of all persons involved, if known,
and shall ceontain the amount of damages claimed, together
with a statement of the actual residence of the claimant at
the time of presenting and filing the claim and for a period
of six (6} months immediately prior +to the time of the
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occurrence from which the claim arcse. If the claimant is
incapacitated and wunable to file ' .s claim within the time
prescribed or is a minor or a non-resident of the state and
is absent during the time within which has claim is required
to be £filed, the claim may be filed on behalf of the
claimant by any relative, attorney, or agent Yepresenting
the <claimant. A claim filed under the provisions of this
section shall not be held invalid or insufficient by reason
of any inaccuracy in stating the time, place, nature or
cause of the claim, or otherwise, unless it 1is shown that
the governmental entity was in fact misled to its injury
thereby.

Section 9. There is a new R.C.M. section numbered
83-701.9 that reads as follows:

83-701.9. Approvai or denial of claim -- notice. The
governmental entity shall act within sixty (60) days after
tne filing of the claim, if at all, and notify the claimant
in writing of its approval cor denrial. A claim is considered
denied if at the end of sixty (60) days the governmental
entity has failed to approve or deny the claim.

Section 10. There is a new R.C.M. section numbered
83-701.10 that reads as follows:

83-701.10. Action after denial of c¢laim. If the claim
is denied, a claimant may institute an action in the
district court against the governmental entity in those
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circumstances where an action is permitted by this chapter.

Section 11. There 1is a new R.C.M. section numbered
83-701.11 that reads as follows:

83-701.11. Late c¢laims not allowed. No claim or
action shall be allowed against a governmental entity unless
the claim has been presented and filed within the-time
limits prescribed by this chapter.

Section 12. There is a new R.C.M. section numbered
83-701.12 that reads as follows:

83-701.12. Limitation of actions on claims. A claim
against a governmental entity permitted under the provisions
of this chapter shall be forever barred unless an action is
begun within two (2) years after the claim is filed with the
governmental entity.

Section 13. There is a new R.C.M. section numbered
83-701.13 that reads as follows:

83-701.13. Jurisdiction of distfict court -- rules of
procedure, The district courts of the state of sMontana shall
nave exclusive Jjurisdiction of all tort actions brought
under tnis chapter and such actions shall be governed by the
Montana Rules of <Civil Procedure insofar as they are
censistent with this chapter.

Section 14, There is a new R(.C.. section numbered
83-701.14 that reads as follows:

8§3-704,14, Venue of actions. (1) Actions against the

SE 206
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state shall be brought in the county in which the cause of
action arose or in Lewis and Clark County.

(2} Actions against a political subdivision shall be
brought in the county in which the cause of action arcse or
in any county where the political subdivision is located.

Section 15. There is a new R.C.M. section numbered
83-701.15 that reads as follows:

83-701.15. Service of summons on state. In all
actions against the state, the state shall be named the
defendant, and the summons shall be served on the secretary
of state.

Section 1l6. Section 83-703, R.C.M. 1947, is
renumbered 83-701.16, and is amended to read as follows:

83-#683r "83-701.16. Right of appeal--bond not to be

reguired of seaee governmental entity. The right of appeal

from final judgment in the district court shall be governed
by the same rules of practice and procedure that exist for
private persons, except the state--ef--Meneama governmental
entity shall at no time be reguired to post a bond either on
appeal or at any other time during the said litigation.”

Section 17. There 1is a new R.C.M. section numbered
83-701.17 that reads as follows:

83-701.17. Compromise of claims -- settlement of
actions. {1} A claim against the state may be compromised
or settled for and on behalf of the state by the attorney
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general, with the concurrence of the head of the affected
department, agency, board, commission, insticution,
hospital, college, wuniversity, or other instrumentality
thereof, subject to the terms of the insurance, if anv.

(2) Claims against a political subdivision may be
compromised or settled by the governing body of the
political subdivision after conferring with its legal
officer subiect to the terms of insurance, if any.

Section 18. There is a new R.C.M. section numbered
83~701.18 that reads as follows:

83-701.18. Payment of judgments. (1) A governmental
entity or designated insurer shall pay any compromise,
settlement, or £inal judgment in the manner provided in this
section.

(2) The state shall pay out of any funds that are or
may become available from any of the following:

{(a) Insurance procured by the state;

{b) A self-insurance reserve fund;

{c} Fupds appropriated for the operation of the agency
or department whose opesrations and activities give rise to
the liabiiity, provided that the payment would not sericusivy
disrupt or prevent substantial performance of the operations
or activities of the state agency;

(d) Funds appropriated by the session of the
legislature first convening after such settlement or

-12-
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judgment.

{3) A political subdivision thall pay out of any funds
that are or may become available from any of the following:

{a) 1Insurance procured by the political subdivision;

() A tax, levied and collected at the earliest time
possible, in an amount necéssary to pay the claim or
judgment in the event no other funds are available.

Section 19. There 1s a new R.C.M. section numbered
83-701.19 that reads as foliows:

83-701.19. L=gislative purpose. It is the purpose of
section g83-701. 20, R.C. M, 1947, to provide for the
immunization and indemnification. of public officers and
employees sued for +their actions, other than intentional
tort or felonious acts, taken within the course and scope of
their employment.

Section 20. There is a new R.C.M. section numbered
83=701.20 that reads as follows:

83-701.20. Governmental entity to be joined as
defendant -~ employees immune from personal liability or
from suit in certain cases -- recovery against governmental
entity bar to recovery against employee =-- endemnity.
{1) In an action brought against any employee of a state,
county, city, town or other governmental entity for a
negligent act, error or omission, or other acticnable
conduct of the employee committed while acting within the
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course and scope cf his office or employment, the
governmental entity employer shall be made a party defendant
to the action.

(2} Recovery against a governmental entity under the
provisicns of this chapter shall constitute a complete bar
to any action or recovery of damages by the claimant, by
reason of the same subject matter, against the employee
whose negligence or wrongful act, error, or omission or
other actionable conduct gave rise to the claim., In any
such action against a governmental entity, the employee
whose conduct gave rise +to the suit shall be immune from
suit by reasons of the same subject matter, if the
governmental entity acknowledges or is bound by a judicial
determination that the conduct upon which the claim is
brought arises out of the course and scope of such
employee's employment, unless the claim is based upon an
intentional tort or felonious act of the emplovee.

(3} In any action in which a governmental entity
employee 1is a party dJdefendant, the employee shall be
indemnified by the governmental entity employer for any
money judgments or legal expenses to which he may be subject
as a result of the suit unless the conduct upon which the
claim is orought did not arise out of the course and scope
of his employment or is an intentional tort or felonious act
of the employee,

-14-
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Section 21. There is a new R.C.M. section numbered
83~701.21 that reads as follows:

83-7061.21. Attachment, execution. No levy of
attachment or writ of execution shall issue against any
property of a governmental entity for the security or
collection of any claim or judgment against any governmental
entity under this chapter.

Section 22, Severability. If a part of this act is
invalid, all wvalid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

Section 23. Sections 83-701, 83-702, 83-704, 83-705,
83-706.1, and 82-4310 through 82-4327, R.C.M. 1947, are
repealed.

Section 24. This act is effective upon passage and
approval.

-End-
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Approved by Committee
on Judiciary

SENATE BILL NO. 206
INTRODUCED BY THIESSENW, OLSON, GALT, ABER, GRAHAM, MANLEY,

KOLSTAD, DURKLE, BROWN, HIMSL

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO SOVEREIGN IMMUNITY AND LIABILITY INSURANCE
FOR GOVERWMENTAL ENTITIES; PROVIDING FOR SOVEREIGN IMMUNITY
UNDER CERTAIN CIRCUMSTANCES; AMENDING AND RENUMBERING
3ECTION 83-703, R.C.M. 1947, AND REPEALING SECTIONS 83-701,
83-702, 83-704, B83-705, 83-706.1, AND 82-4310 THROUGH

82-4327, R.C.M, 1947."

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:

Section 1. There is a new R.C.M. section numbered
83-701.1 that reads as follows:

§3-701.1. Declaration of policy. It is recognized by
the legislature that the state and its political
subdivisions by virtue of the services and functions
provided, the powers exercised, and the consegquences of
unlimited 1liability to the governmental process, should be
immune from liability for their actions and those of their
agents to such an extent, and subhject tc such conditions, as
are provided by this chapter.

Section 2. There is a new R.C.H4. section numbered

83-701.2 that reads as follows:

SECOND READING
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83-701.2. Definitions. As used in this chapter:

{1} "state®" means the state of Montana or any office,
department, agency ,» authority, comnission, board,
institution, hospital, college, university or other
instrumentality thereof.

(2) "Political subdivision" means any county, city,
municipal corporation, school district, special improvement
or taxing district, or any other political subdivision ox
public corporation.

{3} "Governmental entity" means the state and
political subdivision as herein defined.

(4) “Employee™ means an officer, employee, or servant
of a governmental entity, including elected or appointed
officials, and persons acting on behalf of the governmental
entity in any official capacity temporarily oxr permanently
in the service of the governmental entity whether with or
without compensation, but the term employee shall not mean a
person or other legal entity while acting in the capacity of
an independent contractor under contract to the governmental
entity to which this chapter applies in the event of a
claim.

{5) "Perscnal injury"® means any injury resulting from
1ibel, slander, malicious prosecution, or false arrest, any
podily injury, sickness, mental distress, disease or death,
sustained by any person and caused by an occurrence, for

-2- SB 206
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which a govermmental entity wmay be held liable.

(6) "Property damage™ meens injury or destruction to
real or personal property, including Jloss of use thereof,
caused by an occurrence, for which a governmental entity may
be held liable.

(7) ™Claim®™ means any claim against a governmental
entity, for money damages only, whica any person is legally
entitled to racover as damages because of personal injury or
property damage caused by a negligent or wrongful act or
omisszion committed by any employee of the governmental
entity while acting within the scope of his employment,
under circumstances where the governmental entity, if a
private person, would be liable to the claimant for such
damages under the laws of the state of iontana,

Section 3. There is a new R.C.M. section numbered
83-701.3 that reads as feollows:

83~701.3. Governmental imnuaity limited. 6Gevermmenitad
entities—shell-nove-no—imnunity- fromsuit—fer——injury--to-—a
Persen-—or-—propertys-exeept-as-may-pe-specifticvatiy-provided
y~inw-by~a-df-3-voto-of-cash-house-of-the-iegininturer—Phis
provisson-shali-appiv-oniy—eo-cigims-for-reiief-—nnd -—coauses
af-~neeiton-—-geising-——afeer-duty—-iy-3993. The state, through
tae department of administration, may provide for self
insurance for claims for injury to a person or property.
Govermmental entities have the right also, but not the duty,

-3= SB 286
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to purchase insurance to protect against claims for injury
to a person or property.

Section 4. There is a new R.C.M. section numbered
83-701,4 that reads as follows:

83-701l.4. Scope of immunity. A govermmental entity or
its employees acting within the scope of their office and
enployment shall be immune from liability for any claim
which:

$3}~-asigen-ouk~of-any-ast-or-omission—-cf-any--empleyee
of~—a -—governmental--entity-——exereising--due—earey~~in-—the
sxecution-of-a~statute-or-reguiationy -~whtther-—or-——not——the
statute—ar-——reguiation-be-valtid;-er—pased-upon—the-exereise
ar-performance-or-the——faiture——to--exereise——or -~ perform-—a
dissretionary-function-or-duty-on-the-part-of-a-governmentad
entity-or-employee-thereofi-whether-or-not—the-digoretion—be
abuseds

43y -—arisea——out-of-ehe-assessment-or-coticstion-of-any
tar-or-feey-or-the-detention-of-any-yoods-or-merchandise-—by
any—iaw-enforeement~officers

34—~ aritoes-sut-of-the-impasition—or-estabitshment—of-a
earantine~py-a-governmentai-entityr-whether-such-quearantine
reintes-to-persons-sr—-propertys

44} ——arises--sut-of-assauity-betteryr~abuse—of-processy
mimrepresentationy —-decedty-—interference-——with-—aontrecs
rightsr--or-—inverse--condemnationt--howevers ——the- ~dmnunisy

-g- SB 286
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provided-in-—this-subseetion-appiies-onty-to-the-goevernmentat
entity-and-dees—not-immunize--officers—and—emplovees—~Erem
personai-itability-for-intentional-tores-er-erimes-cemmitiead
tn-dhe-scope-of-thetr-office-or~empleyments

+5r (1} arises out of the activities of the Montana
national guard when acting under a call of the governor, or
when engaged in rescue and evacuation activities, or when it
is engaged in activities responding tc an emergency or
disaster, or by being engaged in combatant activities;y——er
daring-a-time—-of-wars

+6¢ (2) arises out of or results from riots, unlawful
assemblies, public demonstrations, mob violence and ciwvil
disturbances, or out of any LAWFUL act or omission in

connection with the prevention of any of the foregoing;

{3 r-—aprises-out-of-a-plan-or-design-feor tructai 2
imprevement-—to-~the--highwayss-——readsr-—~streectsy-—~bridgess;
Euildingar-—or--other—--public--properey--where-—such-plan-ox
design-ts-prepared-in-conformity-with—-standards—in-effect—-nt
the-eime-of-constructiony-previousiy-approved—in-advance~—of
the-—construction-or-approved-by-the-legisiative-body-of-the
govermentat-entity-or-by-some—other-body~or—admintetrative
ageneyr-—-exercising--diseretion-——py-—authority-——-to-give-such
apprevets

$8¥-—arises-out-af-injury-+to-or-—-death-—of~—any-—persen
engaged-—in-—an--activity--that--is-covered-py-ehe-worimentls

-5 SB 206
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compensation-taws

t9r--arises-out-~of-er-caused—by-the--naturai--condition
or-—any--unimproved-—pubtlic--properiyy-——whetiier--er-act-such
property-is-iscoated-in-a-park-er-recrention-sreay-——or-—en-—-a
highwayy-roads-or—street-right—of-ways

{16 —~arises-froem-a-cireumstance~where-the~governmentas
entieys-—if-—n-—-private—persony—weuid-net-ke-iiakble-to—ihe
cinimane-for-such-damngen—under—che-iaws—of——ehe——senta-——of
Montanar

$22} (3) arises from an occurrence which is not
subject to the immunity provided in this chapter unless a
claim against the state is filed with the secretary of state
within one hundred-twenty-{128}-days YEAR from the date of
the occurrence from which the claim arose or when the injury
should reasonably have been discovered, whichever is later;

$ti2f-—arises-from-an-securrence-which-4ss—net-subject-to
the-immuniey-provided-by-this-chapter-uniess-a-claim-against
a-poiitieal-subdivision-is-fited-with-Lhe-eterk-or-seeretary
of-the-peiieieni-subdivision-within-one-hundred-twenty-£26%
days—from~the-date-of-the-eccurrense-from-—-which--the——etaim

arose-~or--when--—the-——infury-——ashonid-—-reasonaphl ot b

discovereds-whichever-ia-takers

+33% (4) arises out of the activity of a governmental
entity wnen engaged in fire fighting, or when engaged in
rescue and evacuation activities, or when engaged in
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activities responding to an emergency or disaster:

€34y (5) arises out of personal injury or property
damage incurred before July 2, 19737,

£15r——arises—vut—of-—the—operation——or—ownership—os
honpitaitr-—-nursing--—homet- -—ore-—any—other--reat th-—mare
faciideteny~and-the-operation-or-ownership-of-airports—or-of
public-teanspavintion-equipnent-er-£acititiess

4164 ——arises-ovt-of-the—premotion-or-operation——of-—any
eivic-gatieringey-or-other-public-gathevingg-of-~a-—simidar
natares

Section 5. There is a new R.C.M. sSection numbered
83~701.5 that reads as follows:

83~-701.5, Punitive or exemplary damages, attorney
fees, interest, A governmental entity er--its-employees
acting-within-the-scope-of-bheir~office~and-empioywent shall
not be liable for punitive or exemplary damages, attorney
fees or interest before final judgment on appeal, if any, on
any claim allowed under the provisions of this chapter.

Section 6. There is a new R.C.M. section numbered
83-701.6 that reads as follows:

83-701.6. PFiling of claims against state =-- time of
filing, All claims against the state arising under the
provisions of this chapter shall be filed with the secretary
of state within one hemdred-twenty~{126}-days YEAR from the
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date of the occurrence from which the elaim arcse or when
the injury should reasenably have been discovered, whichever
is later, DMNotwithstanding any provision of the law to the
contrary, no filing fee may be charged by the state,

Section 7. There is a new R.C.M. segtion nuebered
83-701.7 that reads as follows:

83-701.7. Filing of claims against political
subdivisions =-- <time for filing. All c¢laims against a
political subdivision arising under the provisions of this
chapter shall be filed with the clerk or secretary of the
political subdivision within one handred-twemty--+{i28y~—days
¥YEAR from the date of the occurrence from which the claim
arose or when the injury should reasonably have been
discovered, whichever is later.

Section-fv——Fhere-is—a-—new——RErMz ——section——numbered
83~3161v8-that-reada-as-£fotiowss

€3~F93+ 8z —Contente———-of-—rcieim—--——agent-—-filing-——
inaccuraciess—-Aii-einime-£iled-with-a--govermmental-—entiby
shnii—aceurately-—deseribe--conduect-and~cireumnsiances—which
brougitt-about-the-injary-gr-damagery-deseribe-the—-tajapy-——or
damagey—-state——the—-tine—eand-—piace-~the—injury-or-doanage
cegurredy-stata—the—nemes-of-aii-persons-inveivedy-if-knowny
and-sheil-contain-the-amount-of--damagens——cinimed; —together
with~—a-statement-of-the-actuni-resdidence—of-the-cinimant-at
the-time-of-presenting-and-£fiding-the-cinin-end-for-a-period
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of~atn—Lir-montha-immediarety-—prior-—to-—tire-—time-——of-—the
cecurrerce-~from——which-the-elain-arese;—-Ef-the-ciaimant-4s
ineapacitnted-and-unable-to-£fite-his-cinim-within-~Lha—eime
preseribed——or-is-g-minor-or-a-nen-resident-of—the-state—and
ss-absent-during-the—time-within-which-has-ciaim-ss-required
to-be-fitedr-the-—etatm——-may—be—~£ited--on-—behaif-—-of—ihe
etatmane-—by-—any--reietiver-attorneyr-or-agent-representing
the-clinimantr-—i-ciaim-£filed-under-the--provissons——of--4his

seetion--shati-net-be-hetd-invalid-or~insufficient-by-rensen
ef-any-inaceuraey-in-gtaring—ihe-—timer——piacey ——naiure-—on
cause-—of--the-—elaimr-or-otherwise;~mniecss-it-is-shewn-that
the-govermentat-entity-was—in-fact—mnisted--to——its——injury
therely

Section 8. There is a new R.C.M. section numbered
83-701.9 that reads as follows:

83-701.9. Approval or denial of claim -- notice. The
goverrmental entity shall act within sixty (60) days after
the filing of the claim, if at all, and notify the claimant
in writing of its approval or denial. & claim is considered
denied if at the end of sixty (60) days the governmental
entity has failed to approve or deny the claim.

section 9. There is a new R.C.M. section numbered
83-701.10 that reads as follows:

83-70L.120. Action after denial of claim. If the claim
is denied, a claimant may instituote an action in the
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district court against the governmental entity in those
circumstances where an action is permitted by this chapter.

Section 10. There is a new R.C.M. section numbered
83-701.11 that reads as follows:

83-701.11l. Late claims not allowed. ¥o clalm or
action shall be allowed against a governmental entity unless
the claim has been presented and filed within the time
limits prescribed by this chapter.

Section 11. There is a new R.C.M. section numbered
83-701.12 that reads as follows:

83-701.12. Limitation of actions on claims. A claim
against a governmental entity permitted under the provisions
of this chapter shall be forever barred unless an action is
begun within two (2) years after the claim is filed with the
governmental entity.

Section i2. There is a new R.C.M. section numbered
83~701.13 that reads as follows:

83-701.13, Jurisdiction of district court -- rules of
procedure. The district courts of the state of Montana shall
have exclusive jurisdiction of all tort actiomns brought
under this chapter and such actions shall be governed by the
Montana Rules of Civil Procedure insofar as they are
consistent with this chapter.

Section 13. There is a new R.C.M. section numbered
83-701.14 that reads as follows:

-10- SB 206
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83-701.14. Venue of actions. (1) Actions against the
state shall be brought in the county in which the cause of
action arose or in Lewis and Clark County.

(2} Actions against a political subdivision shall be
brought in the county in which the cause of action arose or
in any county where the political subdivision is located.

Section 14. There is a new R.C.M. section numbered
83-701.15 that reads as follows:

83-701.15. Service of sumons on state. In all
actions againet the state, the state shall be named the
defendant, and the summons shall be served on the secretary
of state.

Section 15. Sectiecn 83-703, R.C.M. 1947, is
renumbered §3-701.16, and is amended to read as follows:

83743+ "83-701.16. Right of appeal~-bond not to be

required of seate governmental entity. The right of appeal

from final judgment in the district court shall be governed
by the same rules of practice and procedure that exist for

private persons, except the state-——of--Montame governmental

entity shall at no time be regquired to post a bond either on
appeal or at any other time during the said litigation.™
Section 16. There is a new R.C.M. section numbered
83=701.17 that reads as follows:
83~701.17. Compromise of claims -- settlement of
actions. (1) A claim against the state may be compromised
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or settled for and on behalf of the state by the attorney
general, with the concurrence of the head of the affected
department, agency, board, commission, institution,
hospital, college, university, or other instrumentality
thereof, subject to the terms of the insurance, if any.

{2) Claims against a political subdivision mnay be
compromised or settled by the governing body of the
political subdivision after conferring with its legal
officer subject to the terms of insurance, if any.

Section 17. There is a new R.C.M. section numbered
§3-701.18 that reads as follows:

83-701.18. Payment of judgments. (1) A govermmental
entity or designated insurer shall pay any compromise,
settlsment, or final judgment in the manner provided in this
section.

{2) The state shall pay out of any funds that are or
may become available from any of the following:

{a) Insurance procured by the state;

{b} A self-insurance reserve fund;

{c} Funds appropriated for the operation of the agency
or department whose operations and activities give rise to
the liability, provided that the payment would not seriously
disrupt or prevent substantial performance of the operations
or activities of the state agency;

{d) Funds appropriated by the session of the

-12~ 5B 206
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legislature first convening after such settlement or
judgment.

(3} A political subdivision shall pay out of any funds
that are or may become available from any of the following:

{a) Insurance procured by the political subdivision;

(b) A tax, levied and collected at the earliest time
possible, in an amount necessary to pay the claim or
judgment in the event no other funds are available.

Section 18. There is a new R.C.M. section numbered
83-701.19 that reads as follows:

83-701.19. Legislative purpese. It is the purpose of
section 83-701.20, R.C.M. 1947, +to provide for the
immunization and indemnification of public officers and
employees sued for their actions, other than intentional
tort or felonious acts, taken within the course and scope of
their employment.

Section 19. There is a new R.C.M. section numbered
83-701.20 that reads as follows:

83-701.20. Governmental entity to be joined as
defendant -~ employees immune £rom personal liabkility or
from suit in certain cases -- recovery against governmental
entity bar to recovery against employee =~ indemnity.
{1} In an action brought against any employee of a state,
county, <¢ity, town or other governmental entity for a
negiigent act, error or omission, or other actiocnable
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conduct of the employee committed while acting withim the
course and scope o¢f his office or employment, the
governmental entity employer shall be made a party defendant
to the action.

(2} Recovery against a governmental entity under the
provisions of this chapter shall constitute a complete bar
to any action or recovery of damages by the claimant, by
reason of the same subject matter, against the employee
whose negligence or wrongful act, error, or omission or
other actionable conduct gave rise to the claim. In any
such action against a governmental entity, the employee
whose conduct gave rise to the suit shall be immune from
suit by reasons of the same subject matter, if the
governmental entity acknowledges or is bound by a judicial
determination that the conduct upon which +the claim is
brought arises out of the course and scope of such
employee's employment, unless the claim is based upon an
intentional tort or felonious act of the employee.

(3) In any action in which a governmental entity
employee is a party defendant, the employee shall be
indemnified by the governmental entity employer for any
noney judgments or legal expenses to which he may be subject
as a result of the suit unless the conduct upon which the
claim is brought did not arise out of the course and scope
of his employment or is an intentional tort or felonious act

-14- SB 206
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of the smployee.
Section 20. There is a new R.C.M. section numbered

8§3-701.21 that reads as foliows:

83-781.21. Attachmeat, execution. o levy of
attachnent or writ of execution shall issue against any
property of a governmental eatity for the security or
collection of any claim or judgment against any governmental
entity under this chapter.

Section 21. Severability. 1If a part of this aet is
invalid, all valid paxts that are severable from the inwvalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid xpplications.

Section 22. Sections 83-701, 83-702, 83704, 83~705,
83~706.1, and B82-4310 through 82~4327, R.C.M. 1947, are
repealed.

Section- dic—Phis-act-—ts——sffective—upon--passage—nand
approvet:

—End-
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SENATE BILL NO. 206
INTRODUCED BY THIESSEN, OLSOW, GALT, ABSER, GRAHAM, MANLEY,

KOLSTAD, DUNKLE, BROWN, HIMSL

A BILL POR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO SOVEREIGN IMMUNITY AND LIABILITY INSURANCE
FOR GOVERNMENTAL ENTITIES; PROVIDING FOR SOVEREIGN IMMUNITY
UNDER CERTAIN CIRCUMSTANCES; AMENDIKG AND RENUMBERING
SECTION 83-703, R.C.M. 1947, AND REPEALING SECTIONS 83—701;
83-702, 83-704, 83-705, 83-706.1, AND 82-4310 THROUGH
82-4327, R.C.M. 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. There is a new R.C.M. section numbered
§3-701.1 that reads as follows:

83-701.1. Declaration of policy. It is recognized by
the legislature that the state and its political
subdivisions by virtue of the services and functions
provided, the powers exercised, and the consequences of
unlimited liability to the governmental process, should be
immune from liability for their actions and those of their
agents to such an extent, and subject to such conditions, as
are provided by this chapter.

Section 2. There is a new R.C.M. section numbered

83-701.2 that reads as follows:
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83-701.2., Definitions. BAs used in this chapter:
(1} "State" means the state of Montana or any office,
department, agency , authority, commission, board,

institution, hospital, college, university or other

instrumentality thereof.

(2) “"Political subdivision™ means any county, city,
municipal corporation, school district, special improvement
or taxing district, or any other political subdivision or
public corporation.

(3} "Governmental entity® means the state and
political subdivision as herein defined.

(4) "Employee®™ means an officer, employee, or servant
of a governmental entity, including elected or appointed
officials, and persons acting on behalf of the governmental
entity in any official capacity temporarily or permanently
in the service of the governmental entity whether with or
without compensation, but the term employee shall not mean a
person or other legal entity while acting in the capacity of
an independent contractor under contract to the governmental
entity to which this chapter applies in the event of a
claim.

(5} "Personal injury™ means any injury resulting from
libel, slandef, malicious prosecution, or false arrest, any
bodily injury, sickness, mental distress, disease or death,
sustained by any person and caused by an occurrence, for
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which a governmental entity may be held liable.

(6) “Property damage" means injury or destruction to
real or personal property, including loss of use thereof,
caused by an occurrence, for which a governmental entity may
be held liable.

(7) ™Claim™ means any claim against a governmental
entity, for ﬁoney damages only, which any person is legally
entitled to recover as damages because of perSonal injury or
property damage caused by a negligent or wrongful act or
omission committed by any employee of the governmental
entity while acting within the scope of his employment,
under circumstances where the governmental entity, if a
private person, would be liable to the c¢laimant for such
damages under the laws of the state of Montana.

Section 3. There is a new R.C.M. section numbered
83=701.3 that reads as follows:

83~701.3. 6overmmentat-———cw-- Emmuntbyem—we—e——linbbed

SELF-INSURANCE PERMITTED. Governmentai-entities-shali-have

ne~immuntty~Efromsutt~for-injury-to-a--persen--or--prepereysy
except--as-may-be-specificaliy-provided-by-iaw-by-a-273-vote
of-each-house-of--the-~tegisinturer—~-Fhts--provisien--shati
eppiy-eniy-to-eciaims-for-reitef~and-causes-of-action-arising
after-~Fuity~-37--34933. The state, through the department of
administration, may provide for self insurance for claims
for injury to a person or property. Governmental entities

-3~ SB 206
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have the right also, but not the duty, to purcnase insurance
to protect against claims for injury to a person or
property.

Section 4. There is a new R.C.M. section numbered
83-701.4 that reads as follows:

83-701.4. Scope of immunity. A governmental entity or
its employees acting within the scope of their office and
emp loyment shall be immune from liability for any claim
which:

{3y --arises-out-of-any-act-er-emission-ef-any-—-empiovee
ef-——a--goevernmentat—entity-——exercising——due-—carey-——in-—the
execution-of-a-statute-er-regulationy—~whether——or—ast—4the
statute-—-or--reguintion—be-vatidy-or—-based-upen-the-exercise
or-performance-or~the--faiiure~~co-—exereise——-or--perform--a
diseretionnry-function—or-duty-en—the-paré-of-a-governmenta
entity-or—empiovee-thereofy~whether-or-not-the-diseretion-pe
abuseds

+2}-—arises-—out-of-che-assessment-or-coeitection-of-any
tex~or-feey-er-the-detention-of-any-goods-or-merenandsse~—hy
any-taw-enforcement~officers

‘3p--arises-out-of-the-imposition-or-estapitshment—of-a
quarantine-py-a-governmental-entity-whether-such-guarantine
relates—te~persons-or-preopereys

+4+—-aréseﬁ—-out—ef-assaaitf—batteryv-abuse—ef-préeess7
misrepresentationy--deceity———interference———~with---contract
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rightsy——or-—inverse-——cendemnations —hewerer; ——che——tmmunttfy
p:evi&ed—-inoth-is—suhseete’.em—appiies—én—ly-te—the—gmrmntai
entity-and-does-not-immunize——officera-—and--employeea——£frem
personai-iiabitity-for-intentionalt-torts-or-crimes-committed
tn-phe-scope-of-bheir-office-or-employments

45+ (1) arises out of the activities of the Montana
national guard when acting under a call of the governor, or
when engaged in rescue and evacuation activities, or when it
is engaged in activities responding to an emergency orx
disaster, or by being engaged in combatant activities;y——er
during-a-time—of-wars

£&r _(_2_) arises out of or results from riots, unlawful
assemblies, public demonstrations, mob violence and civil
disturbances, or out of any LAWFUL act or omission in
connection with the prevention of any of the foregoing;

£+Fp——arises—ont-of-g-plen-or-desion-for-construction—or
stmprovement--to~—the--highwaysy—reoadasy-—-strectss-——bridgesy
butidingsy—or—ether—pubtic—property—where—-auch-pien-or
design-ta-prepared-in-conformity-with-standards—in-effect-at
the-time-cf-constructiony-previousiy-approved-in-advance--of
the-——construction-or-approved-by-the-iegisiantive-body-of-the
gevernmental-entity-or-by-seme-other-bedy-er——admintstrative
agencys-—exercising—~discretion—by—authority——+to-give-such
approvals

4+8r-~arises-out-of-injury-to-or--death--of-—any--person
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engaged-——in-——an——activity-~-tchat——its-covered-by-tire-worimenls
conpensation-inws

45 ——arises-out-of-or-cansed-by-the-——-noaturat—condiedon
or——any-—animpreved-—-pubiic—prepereyy—-whether—~or-not—sueh
properey—is-lecated-in-a-park-er-recreation—area;——or—en—a
ighwayy-roads;-or-strect~right-of-ways

“16)-—~arises-£from-a-circumstance-whevre-the-gevernmentad
entieyy——=if-—a-—private-—-persony--wonid-not-pe-tiabie—te—the
elniment-for-such-damages-under—the-Jaws——ef--the-—-state-—of
Montanar

€33r (3) arises from an occurrence which is not
subject to the immunity provided in this chapter unless a
claim against the state is filed with the secretary of state
within one hwdred-twenty-{i26+~-days YEAR from the date of
the occurrence from which the claim arcse or when the injury

should reasonably have been discovered, whichever is later;

312} ~—arises-from-an-oceurrence—wirich-ts-not-subject-~+o
the-smmunity-provided-by-tchis-chapter-uniess—a-cinim-agyadinat
a-potipical-subdivision—is-fited-with-tie-clerk-or-seeretary
ef-the-politicai-subdivistion-within-ene-hundred-twenty—{3264
daya-fron—tihe-date—of-the-occurrence-fron—which--the-—ctaim
arose-——eor-—-when-—-the--injury—shouid--reasenapiy--have-—jpeen
discoveredy-whichever—is-iaters

+33% (4) arises out of the activity of a governmental
entity when engaged in fire fighting, or when engaged in
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regcue and evacuation activities, or when engaged in

activities responding to an emergency or disaster;

424 (5) arises out of perscnal injury or property
damage incurred before July 2, 1973¢.

£+35)-—arises-out-—of—ehe—operation--er-—-ownersiip--of
hgepitaie,-—-gueeing—-—hnmes--—er-—-any-—ether--heaith——eare
facitirteny-and-the-operation-or-ownership-of-airporta-or-of
puitite-transportation—equipnent-or-£facititiens

£16)~~arises-out-ofé-—the-promotion-or-operation——-ecf--any
commerciat——£fairas-—comnty-£fairs-end-carnivatisy-potiticeal-or
etvie—gatheringny-or—other-public-gatherings——of-——a-——siniier
natures

Section 5. There is a new R.C.M. section numbered
83-701.5 that reads as follows:

83-701.5. Punitive or exemplary damages, attorney

fees, interest. A govermmental entity er--its-empieyvees

aeting-within-the-seope-of-theiv-effice-and-empioyment shall

not be liable for punitive or exemplary damages, attorney
fees or interest before final judgment on appeal, if any, on
any claim allowed under the provisions of this chapter.

Section 6. There 1is a new R.C.M. section numbered
83-701.6 that reads as follows:

83-701.6. Filing of claims against state -~ time of
filing. All claims against the state arising under the
provisions of this chapter shall be filed with the secretary
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of state within one hendred-twenty-{328)-deys YEAR from the
date of the occurrence from which the claim arose or when
the injury should reasonably have been discovered, whichever
is later. Notwithstanding any provision of the law to the
contrary, no filing fee may be charged by the state.

Section 7. There is a new R.C.M. section numbered
83-701.7 that reads as follows:

83-701.7. Filing of claims against political
subdivisions =-- +time for filing. All claims against a
political subdivision arising under the provisions of this
chapter shall be filed with the clerk cor secretary of the
political subdivision within one hundred-twenty--{126%-—days
YEAR from éhe date of the occurrence from which the claim
arose or when the injury should reasonably have been
discovered, whichever is later.

Section-8—-Fhere-4ds—a—new—RrCzM: ——sectien——-numbered
43—81-8-that-reads-na-—fotiows:

83=-Fgic8cs——Contents——of-—clatm———--agent-—-fiting———
tnaceuraciess-~Ati-eiaims-£fited-with-a-—governmentai-——entity
shedi—eaccuwrateiy-—deseripe——conduct-and-cirecunstances—which
breught-about-the-injury-or-damages—deseribe~the——injury——or
damagey—state—ihe--tine-—and—pilace——the——injury-er-demese
eeenrredy-state-she-napes~-of-aii-persons-inveiveds-2é-knowny
end-shaii-eontain-the-amoune-of—damages—claimedy —together
with—a-statement-of-the-actuai-residence~of~the-ciaimant-at
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the-time-of-presenting-end-fiting-the—claimand-fer-a-peried
of-six-{6}-monthe-immediately—prior—to—the——time——of—the
occurrence——from-—wirieh-the-eintim-aroses——if-phe-ciaimant-is
ineapacttated-and-unabie-to-fite-his-ciaim-within-—-the-—time
preseribed -——or-is-a-ninor-sr-a-non-resident-ef-the-state-and
+e-absent-during-the-time-within-which-has-ciaim-ss-requived
to-pe-fitedy-the-——eclaim—may--pe-—£fited-—on-——behnif-—of-—the
etntmant--py—any~--relativer-attorneyy-or-~agent-representing
ehe-clnimants—-h-eiatm-fited-under—the-—previsions—of—4this
section—shati-net-be-heid-invalid-or-insufficient-by—veasen
of-any-inaccuracy—in-stating——che——times —piecer—nature-—-or
eause—eof--the-——claimy-or-otherwise;—uniess—it-ia-shown—+theae
the-governmentat-entity-was—in-fackt—mnisted-—-te~-—its-—indury
therebys

Section 8. There is a new R.C.M. section numbered
83-701.9 that reads as follows:

83-701.9. Approval or denial of claim -- notice. The
governmental entity shall act within sixty (60) days after
the £iling of the claim, if at all, and notify the claimant
in writing of its approval or denial. A claim is considered
denied if at the end of sixty (60) days the governmental
entity has failed to approve or deny the claim,

Section 3. There is a new R.C.M. section numbered
83-701.10 that reads as follows:

83-701.10. Action after denial of claim. If the claim

-9~ SB 206

w N+

L I - B ¢ I

[2+]

10
1t
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0206/03

is denied, a c¢laimant may institute an action in the
district court against the governmental entity in those
circumstances where an action is permitted by this chapter.

Section 10. There is a new R.C.M. section numbered
83-701.11 that reads as follows:

83-701.11. Late claims not allowed. No claim or
action shall be allowed against a governmental entity unless
the claim has been presented and filed within the time
limits prescribed hy this chapter.

Section 11. There is a new R.C.M. section numbered
83-701.12 that reads as follows:

83-701.12. Limitation of actions on claims. A claim
against a governmental entity permitted under the provisions
of +this chapter shall be forever barred unless an action is
begun within two (2) years after the claim is filed with the
governmental entity. .

Section 12. There is 2 new R.C.M. section numbered
83-701.13 that reads as follows:

83-701.13. Jurisdiction of district court -- rules of
procedure. The district courts of the state of Montana shall
have exclusive jurisdiction of all tort actions brought
under this chapter and such actions shall be governed by the
Montana Rules of Civil Procedure insofar as they are
consistent with this chapter.

Section 13. There is a new R.C.M. section numbered

=10~ SB 206
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83~701.14 that reads as follows:

83-701.14. Venue of actions. (1) Actions against the
state shall be brought in the county in which the cause of
action arose or in Lewis and Clark County.

(2) Actions against a political swbdivision shall be
brought in the county in which the cause of action arose or
in any county where the political subdivision is located.

Section 14. There is 2 new R.C.M. section numbered
83~701.15 that reads as follows:

83-701.15. Service of swummons on state, In all
actions against the state, the state shall be named the
defendant, and the summons shall be served on the secretary
of state.

Section 15. Section g83-703, R.C.M. 1947, is
renumbered 83-70l.16, and is amended to read as follows:

43~763+ "83-701l.16. Right of appeal~-bond not to be

reguired of sesee governmental entity. The right of appeal

from final judgment in the district court shall be governed
by the same rules of practice and procedure that exist for
private persons, except the seate-of-Montana governmental
entity shall at no time be required to post a bond either on
appeal or at any other time during the said litigation.”

Section 16. There is a new R.C.M. section numbered
83=-701,17 that reads as follows:

83-701.17. Compromise of claims =-- settlement of
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actions. (1) A claim against the state may be compromised
or settled for and on behalf of the state by the attorney
general, with the concurrence of the head of the affected
department, agency, board, commission, institution,
hospital, college, university, or other instrumentality
thereof, subject to the terms of the insurance, if any.

{(2) Claims against a political subdivision may be
compromised or settled by the governing body of the
political subdivision after conferring with its legal
officer subject to the terms of insurance, if any.

Section 17. There is a new R.C.M. section numbered
§3-701.18 that reads as follows:

83-701.18. Payment of judgments. {1} A governmental
entity or designated insurer shall pay any compromise,
settlement, or final judgment in the manner provided in this
section.

(2) The state shall pay out of any funds that are or
may become available from any of the following:

{a) Insurance procured by the state;

{b) A self-insurance reserve fund;

(c} PFunds appropriated for the operation of the agency
or department whose operations and activities give rise to
the liability, provided that the payment would not seriously
disrupt or prevent substantial performance of the operations
or activities of the state agency;

-12- SB 206



w

[-IE - - B )

10
11
12
i3
14
15
16
17
i8
19
20
21
22
23
24

25

SB 0206/03

(d) Punds appropriated by the session of the
legislature £first convening after. such settlement or
judgment. '

{3} A political subdivision shall pay out of any funds
that are or may become available from any of the following:

{a) Insurance procured by the political subdivision;

(b} A tax, levied and collected at the earliest time
possible, in an amount necessary to pay the claim or
judgment in the event no other funds are available.

Section 18. There is a new R.C.M. section numbered
83-701.19 that reads as follows:

83-701.19. Legislative purpose. It is the purpose of
gection 83-701.20, R.C.M. 1947, to provide for the
immunization and indemnification of public officers and
employees sued for their actions, other than intentional
tort or felonious acts, taken within the course and scope of
their employment.

Section 19. There is a new R.C.M. section numbered
83-701L.20 that reads as follows:

83-701.20. Govermmental entity to be joined as
defendant =-- employees immune from personal liability or
from suit in certain cases -- recovery against governmental
entity bar to recovery -against employee -~ indemnity.
(1) In an action brought against any employee of a state,
county, city, town or other governmental entity for a
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negligent act, error or omission, or other actionahble
conduct of the employee committed while acting within the
course and scope of his office or employment, the
governmental entity employer shall be made a party defendant
to the action.

(2} Recovery against a governmental entity under the
provisions of this chapter shall constitute a complete bar
to any action or recovery of damages by the claimant, by
reason of the same subject matter, against the employee
whose negligencg or wrongful act, error, or omission or
other actionable conduct gave rise to the claim, In any
such action against a governmental entity, the employee
whose conduct géve rise to the suit shall be immune from
suit by reasons of the same subject matter, if the
governmental entity acknowledges or is bound by a judicial
determination that the conduct upon which the claim is
brought arises out of the course and scope of such
employee's employment, unless the claim is based upon an
intentional tort or felonious act of the employee.

(3) In any action in which a governmental entity
employee is a party defendant, the employee shall be
indemnified by the governmental entity employer for any
money judgments or legal expenses to which he may be subject
as a result of the suit unless the conduct upon which the
claim is brought did not arise out of the course and scope
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of hig employment of is an intentional tort or felonigus act
of the employee.

Section 20. There is a new R.C.M. section numbered
83-701.21 that reads as follows:

83-701.21. Attachment, execution. No levy of
attachment or writ of execution shall issue against any
property of a governmental entity for the security or
collection of any claim or judgment against any governmental
entity under this chapter.

Section 21. Severability. If a part of this act is
invalid, all valid parts that are severable from the inwvalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the_
invalid applications. i

Section 22. Sections 83-701, 83-702, 83-704, 83-705,
83-706.1, and 82-4310 through 82-4327, R.C.M. 1947, are
repealed.

Bection—24c--Phis-act-is—epffective—upon—passage——and
epprovals

-End-
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