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INTRODUCED 

A BILL FOR AN SECTION 

11-1104, R.C.M. 1947, TO PROVIDE FOR PROMPT JUDICIAL REVIEW 

OF RESOLUTIONS PROPOSED BY POPULAR INITIATIVE." 

BE IT ENJI.CTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

section 1. Section 11-1104, R.C.M. 1947, is amended to 

read as follows: 

"11-1104. Initiative in cities--petition. (1) 

Ordinances may be proposed by the legal voters of any city 

or town in this state, in the manner provided in this act. 

Fifteen per cent (15%) of the legal voters of any c~ty or 

town may propose to the city or to~~ council an ordinance on 

the subject \vithin tOl.e legislativ~ jurisdiction and po•?ers 

of such city or town council, or an ordinance amending or 

rerealing any prior ordinance or ordinances. Such petition 

shall be filed •1it'l the city or to•m cler1~. It shall be the 

duty of t!le city or tovm cl~rk to present the same to the 

council at its first meeting next follo~ing the filing of 

t'le petition. The council may, within sixty (60) da:ls after 

the presentation of the petition to the council, pass an 

ordinance similar to that pro?osed in the petition, either 

in exact terms or with such changes, amendments, or 
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Modifications as the council may decide upon. If the 

ordinance proposed by the petition be passed without change, 

it shall not be submitted to the people, unless a petition 

for referendum demanding such submission shall be filed 

under the provisions of this act. 

(2} If the council shall have made any change in the 

proposed ordinance, a suit may be brought in the district 

court in and for the county in which the city or town is 

situated, to determine whether or not the change is 

material. Such suit may be brought in the name of any one or 

more of the petitioners. The city shall be made the party 

defendant. Any elector of the city or to~n may appear in 

such suit in person or by counsel e~ ~the hearing thereof, 

but the court shall have the power to limit the number of 

counsel "1ho shall be heard on either side, and the time to 

be allowed for argument. It shall only be necessary to 

state in the complaint that a petition for an ordinance was 

filed in pursuance of this act: that the city council passed 

an ordinance on the subject different from that proposed in 

the petition: and that t;le plaintiff desires a construction 

of t:!':e ordinance so passed to determine "rhether or not it 

a~r£e~ differs materially from that proposed. The petition 

·and the ordinance proposed thereby, and the ordinance 

actually passed, rna~· be set out in the complaint, or copies 

thereof annexed to the complaint. The narr.es to the petition 
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need not be set out. Such cases shall be advanced and 

brought to hearing as speedily as possible, and have 

precedence over other cases, except criminal and taxation 

cases. 

(3) The court shall have jurisdiction in such cases to 

determine whether or not the change made by the city council 

is material, and also whether the petition was regular in 

form or substance, and shall also have power to decide, if 

the fact be out ir i :sue by the defe!ndan t, whether or not 

tlce peti ':ion 11as signed by a sufficient number of voters and 

was regular in form. If the court shall decide that the 

change •Jas rna terial ancl t!"lat the petition was regular in 

form and c:igned by a sufficient number of legal voters, then 

the ordinance proposed by the petition shall be submitted to 

the reople as ['rovicled in this act. If the court sh;lll 

decide that the orc'inancP .. 1assed by the council wa~ not 

rnateriall:i different frorr, that proposec in thE'> petition, :n· 

the petition was not regul~r in form, or not signed ~-' 

sufflc5 ent nnmi:-er rof leC!al voters, the ordinance shall rnt 

be s~>• cttecl to tre peo,.le, If the court shall decide that 

the changes made by tl'e council were material, hut that the 

petition was irregular for some reason, or not properly or 

sufficiently signed, a new petition, regular in form, may be 

presented by t~e reouirecl number of legal voters, asking the 

council to su':mj t suer ordinance to trte pecvcle, and 
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thereupon the same shall be so sul·rr.ittecl as provided in this 

act. 

(4) If the council shall not, vrithin sixty (60) days, 

pass an ordinanc~ on the sutject of the ordinance ?reposed 

in the petition, then the ordinance pco;_Josed by tl:'le pP.tition 

shall ·~e su>-,mitted to the peonle. Before submitting su-~h 

ordinance to the peo:ole, the maj;or or city or town council 

may direct that a 1;ui·t be h::our;ht in the uistricl:: court irt 

and for the county, i.n t!"te nam= of th·~ city Jr t·y.,.;n 7 tv 

deterrr.lne ;;·:hether the ~2tltion and o.cd.ina:I~:e are cegul~r- ln 

form, an"! whether the oc·dinance so 9roro:;C1d would be 'Ia l i-:l 

and ccnsti~ul::ional. .~i-.2~~.0 __ 3uit i-~---~:£_~ __ .::::··~~~ad ~t-~~~ 

t:hirty-fi~= (35} d~~2E-~-~t: _ _!:p th_~~~-~ rcq.~}-~E.~.le£_~:~,.9~~0.·.:;. 

rlght to br~ such s_ui~. is •.-1ain•d until_~!.~~h~ .... C:'::.~!:..l'::2_ 

of the el-::!ction ar::e knoc·m. The com~ 1-:tin t ::;!.-::~ 11 rLFn2 :t3 

... ~pf ~nl,ante.~ not less th:l1i t~n (tO) nor rr.or~ t:.han twenty {20) 

of thP 0etitj.oners4 rn ~ddi.tlon to t::n2 na1rPs of such 

d~~enC1.nt.s, in tl--te c-.P,tior.. of the corr_t-laint 1 ther= shall be 

added the wordf:=', "anr-l :111 p-=:-titiJJner;:;:: w-l10SP n.::w1es ao:-Jea.r o:l 

the ,>etition for an oni ,_nancP. filed on th= ••.• .ia0· of ••.• , 

in the y2ar .... ,"stating the date of filing. The summon.s 

shall be similarly directed and shall he served on the 

defendants named therein, ~nd in addition thereto shall be 

putlished at least onc2, at the expense of the city, in at 

least one (1) nel>.'Spa.)er oul)li3hed in tne city or town. 
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(5) In all suits brought under this section the 

decision of the district court shall be final except in 

cases where it shall decide that the proposed ordinance 

would be unconstitutional or invalid as being beyond the 

powers of t~e city or town council, and in such excepted 

cases the petitioners, or any of them, may appeal to the 

supreme court as in other cases, but shall not be required 
~ 

to give any bond for costs. The decision of the district 

court haloing sue~ ordinance valid or constitutional shall 

not, however, prevent the question being raised 

11 subsequently, if the ordinance shall be passed and go into 

12 effect, by anyone affected by the ordinance. Actions 

13 brought under this section shall have precedence over~ 

14 civil cause of a different nature pending in the court. The 

15 court shall always be deemed open for the trial thereof and 

16 shall reach its decision as promptly as is practicable. No 

17 costs shall be allowed to ei~~er side in suits or appeals 

18 under this section. 

19 (6) If an ordinance shall be repealed pursuant to a 

20 proposal initiated by the legal voters of a city or town, as 

21 in this section provided, the city ?r town council may not, 

22 within a period of two (2) years thereafter, re-enact such 

23 ordinance or any ordinance so similar thereto as not to be 

24 materially different therefrom. If during such two (2) year 

25 period the council shall enact an ordinance si~ilar to the 

-s-

1 

2 

3 

4 

5 

6 

7 

8 

9 

LC 0205 

one repealed pursuant to initiative of the voters, a ·suit 

may be brought to determine whether such new ordinance be a 

re-enactment without material change of the one so repealed, 

and the provisions of subsections (2) and (3) hereof shall 

apply to such suit and determination of the issues arising 

thereon. Nothing herein contained shall prevent exercise of 

the initiative herein provided for, at any time, to procure 

a re-enactment of an ordinance repealed 

initiative of the voters.• 

-End-

pursuant 
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Approved by Committee 
on Judiciary 

SENATE BILL NO. 143 

INTRODUCED BY COLBERG, ROMNEY, WATT, BROWN 

A BILL FOR AN ACT ENTITLED: "&~ ACT TO AMEND SECTION 

11-1104, R.C.M. 1947, TO PROVIDE FOR PROMPT JUDICIAL REVIEW 

OF RESOLUTIONS PROPOSED BY POPULAR INITIATIVE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 11-1104, R.C.M. 1947, is amended to 

read as follows: 

•11-1104. Initiative in cities--petition. ( 1) 

Ordinances may oe proposed by the legal voters of any city 

or town in this state, in the manner provided in this act. 

Fifteen per cent (15%) of the legal voters of any city or 

town may propose to the city or town council an ordinance on 

the subject within the legislative jurisdiction and powers 

of such city or town council, or an ordinance amending or 

repealing any prior ordinance or ordinances. Such petition 

shall be filed with the city or town clerk. It shall be the 

duty of the city or town clerk to present the same to the 

council at its first meeting next following the filing of 

the petition. The council may, within sixty (bO) days after 

the presentation of the petition to the council, pass an 

ordinance similar to that proposed in the petition, either 

in exact terms or with such changes, amendments, or 
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modifications as the council may decide upon. If the 

ordinance proposed by the petition be passed without change, 

it shall not be submitted to the people, unless a petition 

for referendum demanding such submission shall be filed 

under the provisions of this act. 

{2) If the council shall have made any change in the 

proposed ordinance, a suit may be brought in the district 

court in and for the county in which the city or town is 

situated, to determine whether or not the change is 

material. Such suit may be brought in the name of any one or 

more of the petitioners. The city shall be made the party 

defendant. Any elector of the city or town may appear in 

such suit in person or by counsel er at the hearing thereof, 

but the court shall have the power to limit the number of 

counsel who shall be heard on either side, and the time to 

be allowed for argument. It shall only be necessary to 

state in the complaint that a petition for an ordinance was 

filed in pursuance of this act: that the city council passed 

an ordinance on the subject different from that proposed in 

the petition; and that the plaintiff desires a construction 

of the ordinance so passed to determine whether or not it 

d~ffer differs materially from that proposed. The petition 

and the ordinance proposed thereby, and the ordinance 

actually passed, may be set out in the complain~, or copies 

thereof annexed to the complaint. The names to the petition 

-2- SB 143 
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need not Oe set out. Such cases shall be advanced and 

brought to hearing as speedily as possible, and have 

precedence over other cases, except criminal and taxation 

cases. 

(3} The court shall have jurisdiction in such ·cases to 

determine whether or not the change made by the city council 

is material, and also whether the petition was regular in 

form or substance, and shall also have power to decide, if 

the fact be put in issue by the defendant, whether or not 

the petition was signed by a sufficient number of voters and 

was regular in form. If the court shall decide that the 

change was material and that the petition was regular in 

form and signed by a sufficient number of legal voters, then 

the ordinance proposed by the petition shall be submitted to 

the people as provided in this act. If the court shall 

decide that the ordinance passed by the council was not 

materially different from that proposed in the petition, or 

the petition was not regular in form, or not signed by a 

sufficient number of legal voters, the ordinance shall not 

be submitted to the people. If the court shall decide that 

the changes made by the council were material, but that the 

petition was irregular for some reason, or not properly or 

sufficiently signed, a new petition, regular in form, may be 

presented by the required number of legal voters, asking the 

council to submit such ordinance to the people, and 
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thereupon the same shall be so submitted as provided in this 

act. 

(4} If the council shall not, within sixty (60) days, 

pass an ordinance on the subject of the ordinance proposed 

in the petition, then the ordinance proposed by the petition 

shall be submitted to the people. Before submitting such 

ordinance to the people, the mayor or city or town council 

may direct that a suit be brought in the district court in 

and for the county, in the name of the city or town, to 

determine whether the petition and ordinance are regular in 

form, and whether the ordinance so proposed would be valid 

and constitutional. If such suit is not commenced at least 

thirty-five (35) days prior to the next regular election the 

r:i:<;)'l'l:~-~e-l!>ri:ft,.-S'I!eft suit :i:s-wa:i:¥eli SHALL NOT BE COMMENCED 

until after the results of the election are known. The 

complaint shall name as defendants not less than ten (10) 

nor more than twenty (20) of the petitioners. In addition to 

the names of such defendants, in the caption of the 

complaint, there shall be added the words, "and all 

petitioners whose names appear on the petition for an 

ordinance filed on the •.•• day of ••.. , in the year 

stating the date of filing. The summons shall be si~i1arly 

directed and shall be served on the defendants named 

therein, and in addition thereto shall be published at least 

once, at the expense of the city, in at least one [1) 

-4- SB 143 
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newspaper published in the city or town. 

(5) In all suits brought under this section the 

decision of the district court shall be final except in 

cases where it shall decide that the proposed ordinance 

would be unconstitutional or invalid as being beyond the 

powers of the city or town council, and in such excepted 

cases the petitioners, or any of them, may appeal to the 

supreme court as in other cases, but shall not be required 

to give any bond for costs. The decision of the district 

court holding such ordinance valid or constitutional shall 

not, however, prevent the question being raised 

subsequently, if the ordinance shall be passed and go into 

effect, by anyone affected by the ordinance. Actions 

14 brought under this section shall have precedence over any 

15 civil cause of a different nature pending in the court. The 

16 court shall always be deemed open for the trial Qthereof and 

17 shall reach its decision as promptly as is practicable. No 

18 costs shall be allowed to either side in suits or appeals 

19 under this section. 

20 (6) If an ordinance shall be repealed pursuant to a 

21 proposal initiated by the legal voters of a city or town, as 

22 in this section provideJ, the city or town council may not, 

23 within a period of two (2) years thereafter, re-enact such 

24 ordinance or any ordinance so similar t~ereto as not to be 

25 materially different therefrom. If ~uring such two (2) year 
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period the council shall enact an ordinance similar to the 

one repealed pursuant to initiative of the voters, a suit 

may be brought to determine whether such new ordinance be a 

re-enactment '·dthout material change of the one so repealed, 

and the provisions of subsections (2) and (3) hereof shall 

apply to such suit and determination of the issues arising 

b1ereon. :~othing herein contained shall prevent exercise of 

thCJ initiative herein provideJ for, at any time, to procure 

a re-ertactment of an ordinance repealed pursuant to 

initiative of the voters." 

-End-
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HOUSE OF REPRESENTATIVES 

Date: March 21, 1975 

HOUSE COMMITTEE ON JUDICIARY AMENDMENT TO SENATE BILL 143 

Be amended in the third reading bill as follows: 

1. Amend title, page 1, line 5. 

Strike: "11-1104" 

Insert: "37-301" 

2. Amend page 1, following line a. 
Strike: Everything after the enacting clause. 

Insert: "Section 1. Section 37-301, R.C.M. 1947, is amended to 

read as follows: 

"37-301. Petition to initiate county resolution--adoption by 

board--submission to people--waiting period before re-enactment of 

resolution repealed by people. (1) Resolutions may be proposed 

by the legal voters of any county in this state, in the manner 

provided in this act. Fifteen per cent (15%) of the legal voters 

of any county may propose to the board of county commissioners a 

resolution on a subject within the legislative jurisdiction and 

powers of such county commissioners, or a resolution amending or 

repealing any prior resolution or resolutions. Petitions shall 

be filed with the county clerk. The county clerk shall present 

the same to the board at its first meeting next following the filing 

of the petition. The board may, within sixty (60) days after the 

presentation of the petition to the board, adopt the resolution 

as set forth in the petition. If the resolution proposed by the 

petition is passed without change, it shall not be submitted to 

the people, unless a petition for referendum demanding such sub­

mission is filed under the provisions of this act. 

(2) If the board does not, within sixty (60) days, pass the 



HOUSE OF REPRESENTATIVES 

Date: March 21, 1975 

HOUSE COMMITTEE ON JUDICIARY AMENDMENT TO SENATE BILL 143 

resolution proposed in the petition, then the resolution proposed 

by the petition shall be submitted to the people. Before submitting 

such resolution to the people, the board may direct that a suit 

be brought in the district court in and for the county to determine 

whether the petition and ordinance are regular in form, and whether 

the ordinance so proposed would be valid and constitutional. If 

the board determines that a suit must be brought, the suit shall 

be filed within fifteen (15) days after presentation of the petition 

to the board. The procedure for judicial review shall be the same 

as that provided for the cities in section 11-1104 (4) and (5). 

(3) If a resolution is repealed pursuant to a proposal 

initiated by the qualified electors of a county as provided in 

this act, the board of commissioners may not, within a period of 

two (2) years thereafter, re-enact such resolution or any reso­

lution so similar thereto as not to be materially different there­

from. If during such two (2) year period the board enacts a 

resolution similar to the one repealed pursuant to initiative of 

the voters, a suit may be brought to determine whether the new 

resolution is a re-enactment without material change of the one so 

repealed. The same procedures set forth for cities shall apply 

to such suit and determination of the issues arising thereon. 

Nothing herein contained shall prevent exercise of the initiative 

herein provided for, at any time, to procure a re-enactment of a 

resolution repealed pursuant to initiative of the voters." 
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SENATE BILL NO. 143 

INTRODUCED BY COLBERG 1 ROMNEY, WATT, BROWN 

A BILL FOR AN ACT ENTITLED: "AN II.CT TO AMEND SECTION 

B:-H94 12:1.£!., R. C. M. 194 7, TO PROVIDE FOR PROMPT JUDICIAL 

REVIEW OF RESOLUTIONS PROPOSED BY POPULAR INITIATIVE." 

BE IT ENACT!::D BY THE LEGISLATURE OF THE STATE OF NONTANA: 

(Strike everything after the enacting clause and insert:) 

Section 1. Section 37-301, R.C.M. 1947, is amended to 

read as follows: 

"37-301. Petition to initiate county resolution -­

adoption by board -- submission to people -- waiting period 

before re-enactment of resolution repealed by people. 

(1) Resolutions may be proposed by the legal voters of any 

county in this state, in the manner provided in this act. 

Fifteen percent (15%) of the legal voters of any county may 

propose to the board of county commissioners a resolution on 

a subject within the legislative jurisdiction and powers of 

such county commissioners, or a resolution amending or 

repealing any prior resolution or resolutions. Petitions 

shall be filed with the county clerk. The county clerk shall 

present the same to the board at its first meeting next 

following the filing of the petition. The board may, within 

sixty (60) days after the presentation of the petition to 
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the board, adopt the resolution as set forth in the 

petition. If the resolution proposed by the petition is 

passed without change, it shall not be submitted to the 

people, unless a petition for referendum demanding such 

submission is filed under the provisions of this act. 

(2) If the board does 

pass the resolution 

resolution proposed 

proposed 

not, within sixty (60) days, 

in the petition, then the 

by the petition shall be submitted to 

the people. Before submitting such resolution to the people, 

the board may direct that a suit be brought in the district 

court in and for the county to determine whether the 

petition and ordinance are regular in form, and whether the 

ordinance so proposed would be valid and constitutional. If 

the board determines that a suit must be brought, the suit 

shall be filed within fifteen (15) days after presentation 

of the petition to the board. The procedure for judicial 

review shall be the same as that provided for the cities in 

section 11-1104 (4) and (5). 

(3) If a resolution is repealed pursuant to a proposal 

initiated by the qualified electors of a county as provided 

in this act, the board of commissioners may not, within a 

period of two (2) years thereafter, re-enact such resolution 

or any resolution so similar thereto as not to be materially 

different therefrom. If during such two (2) year period the 

board enacts a resolution similar to the one repealed 

-2- SB 143 
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1 pursuant to initiative of the voters, a suit may be brought 

2 to determine whether the new resolution is a re-enactment 

3 without material change of the one so repealed. The same 

4 procedures set forth for cities shall apply to such suit and 

5 determination of the issues arising thereon. Nothing herein 

6 contained shall prevent exercise of the initiative herein 

7 provided for, at any time, to procure a re-enactment of a 

8 resolution repealed pursuant to initiative of the voters." 

-End-
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