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~ BILL HO. /3~ 

INTRODUCED BY --~~~ac~-----------------------------------

A BILL FOR AN ACT ENTITLED: "AN ACT TO AME~m SECTION 

93-41U2, R.C.M. 1947, TO PROVIDE FOR A SHOW CAUSE HEARING 

i:lEFORE A SHERIFF MAY SEIZE PROPERTY." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 93-4102, R. C. H. 19 4 7, is amended to 

read as follows: 

"93-4102. Affidavit and its requisites. 1!l When a 

delivery is claL~ed, an affidavit must be made by the 

plaintiff, or someone in i1is nehalf, s1:ating: 

~T-~a~-~e-p%aift~i~~-is--~e--ewfte~--e£--~ae--~e~e~~y 

e±atMeaT-~~~~e~~~%y-deee~~~ft~-~~T-e~-ie-~ew~~%%y-eft~i~%ea 

ee-~e-~eseeeieft-~eree~T 

(a) Facts w~ich estaalish reasonable belief that the 

plaintiff is ~~e owner, or is lawfully entitled to 

J20Ssession and tnat the seizure is necessary to prevent the 

removal or destruction of the property~ 

~T-J,E.L That the property is wrongfully detaineu by 

22 the defendant; 

2.3 ~-r-1=1. That t:.he same nas not been taken for a tax, 

24 assessment, or fine, pursuant to statute~ or seized, under 

25 an eAecution or an attachment against the property of the 
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plaintiff; or, if so seized, that it is by statute exemi?t 

from seizure; and, 

4T--~ae-ae~~a±-¥a%~e-e£-~e-~epe~~T 

(d) Particularly describing the I?roperty and the 

actual value of the property. 

(.2) The sheriff shall make no seizure unl.ess an order 

from a judge of tne court having jurisdiction of the cause 

is attacneu to t;.1e affidavit. Yne judge may sign suc11 an 

order if he is satisfied: 

(a) That the garty seeking gossession of the property 

i•as made a pri;na facie snowing of his right to flOSsession 

an~ tne necessity for seizure at a show cause hearing before 

nim with at least three days' notice to t~1e person holding 

possession of the property~ or 

(b) That the delay caused by notice and a hearing 

would seriousl.y impair tile remedy sought by tile party 

seeking possession. Evidence of such impairment must be 

presented in open court and the court must set forth with 

specificity che reasons why sucn delay would seriously 

impair the remedy sought by the person seeking possession.• 

-End-
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Approved by Committee 
on Judici~ry 

SBNATE 3ILL NO. 134 

INTRODUCED 3Y R03ERTS 

A 3ILL FOR Ai' ACT' ENTITLED: "AN ACT TO MIENlJ SEC'l'IO:-;I 

93-4102, R.C.M. 1947, TO PROVIDE FOR A SHOW CAUSE HEARING 

3EFORE A SEERIFF '1AY SEIZE PROPERTY." 

3E I'l.' El-JACTED BY THE LBGISLATURE OF THE STATE. OF MONTANA: 

Section l. Section 93-4102, R.C.M. 1947, is amended to 

read as follows: 

"93-4102. Affidavit and its requisites. ill ~-!hen a 

delivery is claimed, an affidavit must be Jr.c:de by the 

J'~!I~PI~~f! PERSON CLAIMING THE PROPERTY, or someone in his 

behalf, stating: 

~~-~~e~-~~e-piair~~i££-~~--~he--ew"e~--e£--tfie-·-preperty 

e~a~~ea7-per~~eHier±y-ee~e~~b~PI~-~~7-er-~s-±ewfH~±y-ea~~~iee 

te-~he-pesseee~er~-thereef~ 

(a) Facts which establish reasonable belief that the 

p~e~PI~~ff PERSO;)! CLAP~IIIG THE PROPERTY is the owner, or is 

lawfully entitled to possession and that the seizure is 

necessary to prevent the removal or destruction of the 

property; 

~~-l£1 That the ?roperty is wrongfully detained by the 

defendant; 

il-:·-1£l. That the same has not L>een taken for a t.-,x, 
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assessment, or fine, pursuant to statute; or seized, unuer 

an execution or an attachment against the property of the 

pie±r~t±ff PERSON CLAIMING TnE PROPERTY; or, if so seized, 

that it is by statute exempt from seizure; and, 

4~--~~e-eet~e~-ve~He-e£-~~e-~re~e~ty7 

(d) Particularly Cl_esqi~nq __ th~ ~~rty and the 

actual value of the property. 

(2) The sheriff shall make no seizure unless an order 

from a judqe of the court having jurisdiction of the cause 

is attached to the affidavit. The judge may sign such an 

order if he is satisfied: 

(a) That the party seeking possession of the property 

has made a prima facie showing of his right to possession 

and the necessity for seizure at a show cause hearing before 

him with at least three days' notice to the person ~eie±~g 

IN possession of the property"t, IF SUCH PERSOl! CANNOT BE 

FOUND FOR PERSONAL SERVICE, NOTICI: POSTED ON THE PROPI:RTY 

AND IN TbRLL (3) PU3LIC PLACES IN THE COUNTY WHERE 'I'liE 

PROP:t::RTY IS LOCATED IS SUFFICIENT SERVICE FOR THIS PURPOSL; 

or 

(b) That the delay caused by notice and a hearing 

would seriously impair the remedy sought by the party 

seeking possession. Evidence of such impa~rment must be 

presented in open court and the court must set forth with 

specificity the reasons why such delay would seriously 

-2- 53 134 
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SENATE BILL NO, 134 

INTRODUCED BY ROBERTS 

A 'JII,L FOR A:-1 ACT ENTITLED: "AN ACT TO AMENU SLCTIOi'l 

93-.Jl02, R.C.M. 1947, TO PROVIDE FOR A SHOW CAUSE HEARING 

BEFORE A SHERIFF !'1AY SEIZE PROPERTY." 

3E IT ENACTLD 3Y THL LLGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 93-4102, R.C.M. 1947, is amended to 

read as follows: 

"93-~102. Affidavi.t and its requisites. ill When a 

delivery is claimed, an affidavit must be made by the 

p~~~ft~~~r PERSON CLAIMING THE PROPERTY, or someone in his 

behalf, stating: 

. ~~-~he~-ehe-p~~~fteirr-~e--ehe--ewfte~--e~--ehe--p~epe~ey 

e~~imea7-~e~~~eft~~~~y-aeee~ieift~-ie7-e~-~e-~awr~~iy-efteie~ee 

~e-~he-~eeeeee~eft-~fte~ee~~ 

(a) Facts which establish reasonable belief that the 

p~ail'le~££ PERSON CLAI!1IllG THE PROPERTY is the owner, or is 

lawfully entitled to possession and that the seizure is 

necessary to prevent the removal or destruction of the 

property: 

i~-l£1 That the property is wrongfully detained by the 

defendant; 

~~-1£1 That the same has not 0een taken for a tax, 
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assessment, or fine, pursuant to statute; or seized, unaer 

an execution or an attachment against tt.e property of the 

p~eil'le~~~ PERSON CLAIMING TRE PROPERTY; or, if so seized, 

that it is by statute exempt from seizure; and, 

4~--~he-ae~fta~-va~fte-e~-~he-~~epe~~YT 

(d) Particularly describing ~he _ _pro~r~ and the 

actual value of the property. 

(2) The sheriff shall make no seizure unless an order 

from a judge of the court having jurisdiction of the cause 

is attached to the affidavit. The judge may sign such an 

order if he is satisfied: 

(a) That the party seeking possession of the property 

has made a prima facie showing of his right to possession 

and the necessity for seizure at a show cause hearing before 

him with at least three days' notice to the person he~diftg 

IN possession of the property?", IF SUCH PERSOtl CAWWT 3E 

FOUND FOR PERSONAL SERVICE, lWTICI: POSTED Od THE PROPJ::R'l:Y 

AND IU ThRl:L (3) PU:aLIC PLACES IN 'l'liE COUN'l'Y WHERJ:: 'i'liE 

PROP:iOR'l'Y IS LOCATED IS SUFFICIENT SERVICE FOR THIS PURPOSE; 

or 

(b) That the delay caused by notice and a hearing 

would seriously impair the remedy sought by the party 

seeking possession. Evidence of such impairment must be 

presented in open court and the court must set forth with 

specificity .the reasons why such delay would seriously 
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SENATE BILL NO. 134 

INTRODUCED BY ROBERTS 

A !JILL FOR All ACT ENTITLED: "AN ACT TO AMEND SECTION 

93-4102, R.C.M. 19~7, TO PROVIDE FOR A SHOW CAUSE HEARING 

BF.FORE A SHERIFF MAY SEIZE PROPERTY." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 93-4102, R.C.M. 1947, is amended to 

read as follows: 

"93-4102. Affidavit and its requisites. 1!L When a 

delivery is claimed, an affidavit must be made by the 

!"~et<il'l"'-it't' PP.RSON CLAI!1ING THE PROPERTY, or someone in his 

behalf, stating: 

~~-~~a~-~ne-!"~et<il'l~<it't'-<i~--~ne--ewl'ler--et'--~n~--~~e~e~~y 

e±a<imeeT-~et~~<ie~±ariy-aeee~<ih<il'l~-<i~T-er-<ie-~aw~~±~y-el'l~<i~~ea_ 

~e-~ne-~eeeee-iel'l-~fteree~7 

(a} Facts \'lhich establish reasonable belief that the 

f!±et<il'l"'<i~~ PI:i~SON CLAII-!I!lG THE PROFERTY is the owner, or is 

lawfully entitled to possession and that the seizure is 

necessary to prevent the removal or destruction of the 

property; 

:2-.- ill_ T:"la t the property is wrongfully detained by ti1e 

d.efc:1dant; 

'h-E That the same has not been taken for a tax, 
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assessment, or fine, pursuant to statute; or seized, under 

an execution or an attachment against the property of the 

!"±et<il'l~<it'£ PERSON CLAIMING THE PROPERTY; or, if so seized, 

that it is by statute exempt from seizure; and, 

~---~ne-e.e~~a%-Ya±~e-et'-ehe-p~epereyT 

{d) Particularly -~escr~~!ng _t~e property and the 

actual value of the property. 

(2) The sheriff shall make no seizure unless an order 

from a judge of the court having jurisdiction of the cause 

is attached to the affidavit. The judge may sign such an 

order if he is satisfied: 

(a) That the party seeking possession of the property 

has made a prima facie showing of his right to possession 

and the necessity for seizure at a show cause hearing before 

him with at least three days' notice to the person he~ei"'~ 

IN possession of the property~, IF SUCH PERSON C&~NOT BE 

FOUND FOR PERSONAL SERVICE, NOTICE POSTED ON THE PROP~RTY 

AND I:-; THREE (3} PUBLIC PLACES IN THE COUNTY WHERE THE 

PROPERTY IS LOCATED IS SUFFICIE:;T SERVICE FOR T:IIS PURPOSE; 

or 

(b) That the delay caused by notice and a hearing 

would seriously impair the remedy sought by the party 

seeking possession. Evidence of such impairment must be 

presented in open court and the court must set forth with 

specificity the reasons why such delay would seriously 

-2- SB 134 
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