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3ILL MO. /.H/

INTRODUCED BY Paleeks (g

A 3ILL POR AN ACT SNTITLED: "AN ACT AMENDING SECTION
J4-2-101 (28), R.C.M. 1947, TO PROVIDE THAT AWARENESS OF THE
PROBABLE RESULT OF A PERSON'S CONDUCT CONSTITUTES

KNOWLEDGE. "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 94-2-1061, R.C.M. 1947, is amended
to read as follows:

"34-2-101, General definitions. Unless otherwise
specified in the statute all words will be taken in the
objective standard rather than in the subjective.

{1) "Acts"™ has its usuval and ordinary grammatical
meaning and includes any bodily movement, any form of
communication, and, where relevant, includes a failure or
omission to take action.

(2) "Another" means a person or persons as defined in
this code other than the offender.

(3} T"aAdministrative proceeding”™ means any proceeding
the ocutcome of which is reguired to be based on a record or
documentation prescribed by law, or in which a law or a
requlation is particularized in its application to an

individual.
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(4) "Benefit®™ means gain or advantage, or anything
regarded by the beneficiary as gain or advantage, including
benefit to any other person or entity in whose welfare he is
interested, but not an advantage promised generally to a
group or class of voters as a consequence of public measures
which a candidate engages to support or oppose. -

{5) "Bodily injury" means physical pain, illness or any
impairment of physical condition and includes mental illness
or impairment.

(6) “Cohabit"™ means to live together‘ under the
representation of being married.

(7) "Common scheme™ means a series of acts or omissions
motivated by a purpose o accomplish a single criminal
objective, or by a common purpose or plan and which resulted
in the repeated commigssion of the same offense or affects
thé same person or the same persons or the property thereof.

{8} ™"Conduct"™ means an act or series of acts, and the
accompanying mental state.

(2} "Conviction™ means a judgment of conviction or
sentence entered upon a plea of guilty or upon a verdict or
finding of guilty of an offense, rendered by a legally
constituted Jjury or by a court of competent jurisdiction
authorized to try the case without a jury.

(10) "Correctional institution® means the state prison,
county or city jail, or other ingtitution for
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incarceration or custody of persons under sencence for
offenses or awaiting trial or sentence for offenses.

(1) "Deception" means knowingly to:

(2} create or confirm in another an impression whica is
false aud whica tae offender does not believe to be trus; or

() fail <o correct a false iupression wnich tue
offender previously .1as createu or confirmed; or

{c) prevent anotier from acguiring ianformatioa
pertinent to tas disposition of the property involved; or

{u) sell or otnerwise transfer or encumber property,
faiiing <©o disclose a lien, adverse claim, or other legal
impediment to the enjoyment of the property, whetaer sucn
impediment is or is not of wvalue or is not a matter of
officiai recora; or

(e) promise perrformance wnicih tne offender does noc
intend o perform or xaows will not wve performed. Failure to
pérform standing alone is not evidence that the offenuer did
aot incteni to parform.

(12) "Defamatory matter” means anytaing wnica exposes a
D2r3on 0Yr a grous, class or association to hatred, conteapt,
ridicule, uJegradation or disgyrace in socisty, or iajury to
nis or its pusiness or occupatcion.

{13) "beprive"™ means to witanold property of anocner:

{a) permanently; or

(5) for suca a period as to appropriate a portion of
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its value; or

(c) with the purpose to restore it only upon payment of
reward or other compensation; or

{d) to dispose of the property and use or deal with the
property so as to make it unlikely that the owner will
recover it.

{14) "Deviate sexual relations" means sexual centact or
sexual intercourse between two (2} persons of the same sex,
or any form of sexual intercourse with an animal.

(15) "FPelony" means an offense in which the sentence
imposed upon conviction 1is death or imprisonment in the
state prison for any term exceeding one (1} vyear.

{16) "A frisk™ is a search by an external patting of a
person's clothing.

(17) "Forcible felony" means any felony which involves
the use or threat of physical force or violence against any
individual.

{18) "Gowvernment" includes any branch, subdivision or
agency of the government of the state or any locality within
it.

{19) "Harm" means loss, disadvantage or injury, or
anything so regarded by the person affected, including loss,
disadvantage or injury to any person or entity in whose
welfare he is interested.

{20) "He, she, it." The singular term shall include the
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the plural and the masculine gender the feminine except

LT Jo23

i less cwunan one-nalf of one per centwa {i/2 of 13} of alconol
where a particular context clearly requires a different 2 by volume.
meaning. 3 {é3) "Aa involaatary act" imeans any act wnica is:
{21) "A house of prostitution" means any place where 4 {a) a reflex or convulsion; or
prostitution or promotion of prostitution is regularly 3 (b) a osowily movement during unconsciousness or sleep;
carried on by one (l) person under the control, management 5 or
or supervision of another. 7 {c) conduct during aypnosis or resulting from nypnotic
{22} "Human being" means a person who has been born and 8 saggestion; or
is alive. ] {d) a podily movement that otierwise is aot a product
(23) "An illegal article"™ is an article or thing which 10 of tine effort or determination of tas actor, eitner
is prohnibited by statute, rule, regulation or order from il conscious or nabicual.
being in the possession of a person subject to official 1z (27) "Juror® meaas any person wao is a member of any
detention. 13 jury, including a grand jury, impaneleu by any court in this
(24) "Inmate®” means a person who engages in 14 state 1in aay action or proceeding or oy any officer
prostitution in or through the agency of a house of is autnorized by law to impanei a Jjury in any action or
prostitution. i6 proceeding. Tae term juror also includes a person wao aas
(25) “"Intoxicating substance"” means any  substance i7 peen drawn or summoned to attead as a prospective juror.
having an hallucinogenic, depressant, stimulating, or - 13 (28) “Knowingly®--2 person acts xnowiagly with respect
narcotic effect, taken in such gquantities as to impair i9 to conduct Oor co a circumstance described by a statute
mental or physical capability including but not limited to 20 dafining an offense winen e is aware of nis conducc ox that
any beverage containing one-half of one per centum (1/2 of 21 wie cisownstance exists. A person acts knowingly wici
1g) or more of alcohol by volume; provided, that the L4 raspacc to  tune result of conduct described by a statute
foregoing definition shall not extend to dealcoholized wine, 23 defining an offense when a2 is aware that  suca  resuit is
nor to any beverage or liguid produced by the process by 24 practically certain to woe caused by ais conduct. when
which beer, ale, port or wine is produced, if it contains 25
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knowledge of tne existence o©of a particular fact is an
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element of an offense, such knowiedge is estaplisaeu if a
person is aware of a hniga probability of its existence.
Equivalent terms such as "xnowing™ or "witn knowledge™ hiave
the same meaning.

(23) "HAentally defective™ weans that a person suffers
from a mencal dis=zase or deifect waich renders aim incapaple
of appreciating the nature of ais coaduct.

(30} "Mentally incapacitated” means that a person is
rendered temporarily incapable of appreciating or
controlling nis conduct as result of tne iafluence of an
intoxicacing sawstance.

{3i) "Misdemeanor" means an offease in wnich the
sentence imposed upon conviction 1is iaprisonment in  the
county jaii for any term, or fine, or botia or the sentence
inposed is imprisonment in the state prison for any term of
one year or less.

- (32) "sNegligently"--3 person acts negligencly wica
raspect To a result or to a circumscance described by a
statute defining an oifense waen ne consciousiy disregards a
risx tnat tue result will occur or that the circumstance
axists; or 1f he disregards a risk of which he saould be
aware tuaat the result will cccur or taat tne circuwstance
exists. Tne risk must be of sucn a nature and degree tunat to
disregara it iavolves a yross ueviation frowm tae stanuard of
conauct tnat a reascnable person would obdsarve 1in  the
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actor's situation. Gross deviation means a deviation that is
considerably greater tnan lack of ordinary care. Relevant
terms such as "neglijent" and "wita negligence™ have the
Same ineanind.

(33) "Cotaia" eaas:

{a}) 1ia relacion to property, to Lring aocut a transrer
of interasst or gsossession, waetner o tae orifenuer or o
anotaner; and

(b} 1in relation t©o labor or services, to secure tiae
performaace toereof.

{34) "Optains or exerts control" incluges but 1is not
iimitea oo the taxing, carrying away, oOI cCie sale,
convayance, or transfer of title td, or interas:t in, or
possession of property.

{35) “OUccupied struccare" means any o»uiitdaiung, vealicie

or ocaer piace saited for haman occupancy or nigac  lougl.ayg

of persons or for carrying oa business, waetner or aot a
Persoin  is actually presenc. Zaca unit of a aisaiie
consisting of wwo (2} or more anics separately sscared or

occupiad is a separate occuplied sctracture.

(38) “offencer® meaas a person wWao pad oe=aa or is
iiasle <TO pe arresceu, caarged, conviciad or punis.ed for a
punlic offanse.

{37) "offense" means a crime for whican a sentence of

death or of imprisonnment or fine is authorizea. Jffenses are
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classiiieu as felonies or misdaeieanors.

{(38) "0fficial detention"™ means iaprisonment waica
rasulted from a conviccion for an offeanse, confinewent for
a1 offense, confinewenc of a serson ciharged wica an oifensa,
Jetention by a peace officer pursuant to arresc, detention
for extradicion or deportacion, or any lawful detention for
tae purpose of tae protectioa of tne welfare of tne person
detainasd or ifor tue protection of society; but "official
detention" does not includa sugervision of probation or
parole, constraint incidental to release oa bail, or an
unlawial arrest unless the person arrested employed physical
forzce, a tarsat of physical force, or a weapon to escape.

(39) T"official proceeding” means a proceeding neard or
wnich say be aeard pefore any legislative, judical,
adiginistrative or other governmental agency or official
adtaorizeu to take evidence uander o©ath, including any
referee, hearing examiner, commissioner, notary or other
persoa taking testimony or deposition in connection witn
suci proceeding.

(40} *®Otner state"” means any state or territory of the
United States, the District of Columbia and the Commonwealih
of Puerto Rico.

(41) "Owner®™ means a person, other than the offender,
who nas possession'of or any other interest ia the propercy
involved, even <aough suca iaterest or possession is
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anlawfal, and without whose consent tas offenuer nas ao
autnoricy to exart conirol over the property.

(42) "Party official™ means a parson wiao aoids an
ejective or appoiantive post in a political party in the
United sSvates by virtue of which he directs or conaucis, oOr
participates in Jlirecting or conducting party affairs at aay
level of responsibiliity.

(43} *“Peace ofificer" means any person wao by virtue of
als office or public employment is vested by law with a duty
to maintain public order or co ake arrests for offenses
wnlie acting witain tne scope of his autnority.

{44) T"Pecuniary benefit"™ is ©benefit in tne form of
monay, property, commercial interests or anything else the
priaary significance of waicihh is economic gain.

(15} "Parson"* includes an individuai, busiaess
association, partaershin, corporation, goveranent, or other
legal entity, and an individual acting or purporting wo act
for or on behalf of any government or subdivision thereof.

(48) "Physically neipiess" means +tnat a person 1is
anconscious or is otherwise physically unable to commanicate
awillinganess to act.

(47) “Possessiocn™ is the Raowing control of anything
Zor a sufficieat cime to pe able to terminate coutrol.

(4d) "Premises" includes any type of structure or

building and any real property.
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(49) “"Property® means anything of wvalue., Property
includes, but is not limited to, real estate, money,
commercial instruments, admission or transportation tickets,
written instruments representing or embodying rights
concerning anything of walue, labor, or services, or
otherwise of value to the owner; things growing on or
affixed to, or found on land, or part of or affixed to any
building; electricity, gas and water; birds, animals and
fish, which ordinarily are kept in a state of confinement;
focd and drink, samples, cultures, microorganisms,
specimens, records, recordings, documents, blueprints,
drawings, maps, and whole or partial copies, descriptions,
photographs, prototypes or modals thereof, or any other
articles, materials, dJevices, substances and whole or
partial copies, descriptions, photographs, prototypes, or
models thereof which constitute, represent, evidence,
reflect or record secret scientific, technical,
merchandising production or management information, designed
process, procedure, formula, invention or improvement.

(50) "Property of another"™ means real or personal
property 1in which a person other thian the offender has an
interest which the offender has not authority to defeat or
impair, even though the offender himself may have an
interest in the property.

{51) "Public place" means any place to which the public
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or any substantial group thereof has access.

(52) "Public servant™ means any officer or employee of
government, including but not limited to, legislators,
judges, and firemen, and any person participating as a
juror, advisor, consultant, administrator, executor,
guardian or court-appointed fiduciary; out the term does not
include witnesses. The term public servant includes one who
has been elected or designated to become a public servant.

(53) "Purposely"--A person acts purposely with respect
to a result or to conduct described by a statute 2efining an
offense if it is his conscious object to engage in that
conduct or to cause that result, When a particular purpose
is an element of an offense, tine element is established
although such purpose is conditional, unless the condition
negatives the harm or evil sought to be prevented by the law
defining the offense. Equivalent terms such as "purpose” and
"with the purpose” have the same meaning.

{54) "Serious bodily injury" means bodily injury which
creates a substantial risk of death or which causes serious
permanent disfigurement, or protracted loss or impairment of
the function or process of any bodily member or organ . and
includes serious mental illness or impairment.

{55} "Sexual contact" means any touching of the sexual
or other intimate parts of the person of another for the
purpose of arousing or gratifying the sexual desire of

-12-
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eltl2r party.

(36} "“Sexual intercourse®™ means penctration of the
vaiva, anus or .outa of one person oy tae penis of anotner
person, or peastration of cae valva or anus of one person oy
aily Dbody memoer of anotner persoa or penetration of tae
vuive, or aaus of one person oy any foreign iastrumeat or
opject manipulated ‘by anotner person for tne purpose of
arousing or gratifying tae sexual desire of either party.
a0y penetration, however slight, is sufficient.

(37) "Solicit" or "solicitation" means to command,
autnorize, urge, incite, request, or advise another to
comnit an offense.

{33) "State"™ or “this state" means the state of
Montana, and all che land and water in respect to wnich the
stata of Hontana nas either exclusive or concurrent
jurisaiction, aad tne air space above such laand and water.

{33) "3tatate" means any act of tae legisiature of this
state.

(60) "Stolen property" means property over which
controi aas beea obtained by theft.

{el} "a stop" is tihe temporary detention of a person
that results winen a peace officer orders the parson to
remain in ais presence.

(62) "Tamper” means to interfere witih something
improperly, meddle with it, make unwarranted alterations in
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its existing condition, or deposit refuse upon it.

(03} "Tareat"™ means a menace, nowever communicated to:

{a) infliict paysical aarm on the person tureatenea or
any otaer person or on property; or

(b} sunject any person to physical confinement or
restraint; or

{c} commit asy criminal offense; or

(d) accuse any person of criminal cffense; or

{e} expose auny person to hatred, contempt or ridicule;
or

{f) harm the credit or business repuce of any person;

(g} reveal aay information sougnt to be concealed by
the person tareatened; or

{h} <taxe action as an official against anyone or
anytihing, or witnnold official action, or cause suchh action
or withholding; or

{i) bring about or continue a strike, boycott, or other
similar collective action if the property is not demanded or
received for tne benefit of the groups wnicn he purports to
represent; or

{j) testify or provige information or witanold
testimony or information wita respect to anotaer's lagal
claim or defense.

(61) (a) "valae" meaas the narket wvalue uf tne proparty

S/ /Jf‘
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at tas time and piace oif the crime, or if suchh cainot be
satisfactorily ascertained, the cost of tne replacement of
the property within a ;éasonable time after the crime. If
the ofifender appropriates a portion of the value of the
property, tae value siall be determineda as follows:

(i} The value of an instrument coastituting an evidence
of debt, such as a check, draft or promissory note, saall be
deeaad twae amount dae or collectible thereon or taereby,
sac.l figure ordinarily being the face amount of the
indebtedness less any portion thereof which has been
satisfied.

{ii) The value of any other instrumentc which creates,
relzases, Jdischarges, or otherwise affects any valuabie
legal rigat, privilege or obligation shall be deemed the
amount of economic loss waich the owner of the instrument
migat reasonably suffer by wvirtue of tne loss of the
iﬁstrument.

(b) dnen it cannot be determined if the value of the
property is more or less tuan one hundred fifty dollars
{$150) by the standards set fortan in subsection (64} (a)
agove, 1i1os vwvalue sinall be deewmed to pe an amount less than
one hundred fifty dollars ($150).

(c} Amounts involved in thefts committed pursuant to a
common scneme Or the same transaction, waether from the same
person or several persons, may be aggregated in determining

~15-
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tne value of tne property.

(65) "vVehicle" means any device for transportation by
land, water or air, or mobile equipment with provision for
transport of an operator,

(66) "deapon" ©means any instrument, article or
substance wnich, regardless of its primary function, is
readily capable of being used to produce deata or serious
podily injury.

(67) "Witness™ means a person whose testimony is
desired in any proceeding or in any iavestigation by a grand
jury or in a criminal action, prosecution or proceeding.

{63) “Witnout consent”™ means:

{a) tae victiim is compelled to submitc by £orce or by
threat of imminent death, bodily injury, or kidmappiag, o
be inflicted on anyone; or

(b} tue victim is incapable of consent because ne is:

{i}) wentally defective or incapacitated; or

(ii) paysically anelpliess; or

{iii) less than sixteen (16) years old."

-End-
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Approved by Committee
on Judiciary

BILL NO. /)1/

INTRODUCED BY fLotaands (o -

A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING SECTION
34-2-101 (28), R.C.M, 1947, TO PROVIDE THAT AWARENESS OF THE
PROBABLE RESULT OF A PERSON'S CONDUCT CONSTITUTES

KNOWLEDGE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 94-2-101, R.C.M. 1947, is amended
to read as follows:

"34-2-101. General definitions. Unless otherwise
specified in the statute all words will be taken in the
objecﬁive standard@ rather than in the subjective.

(1) ™Acts"™ has its wusual and ordinary grammatical
meaning and includes any bodily movement, any form of
communication, and, where relevant, includes a failure or
omission to take action.

{2) "Another" means a person or persons as defined in
this code other than the offender.

{3) “Administrative proceeding” means any preceeding
the outcome of which is required to be based on a record or
documentation prescribed by law, or in which a law or a
regulation 1is particularized in its application %o an

individual.

SECOND READING
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{(4) “"Benefit® means gain or advantage, or anything
regarded by the beneficiary as gain or advantage, including
benefit to any other person or entity in whose welfare he is
interested, but not an advantage promised generally to a
group or class of voters as a conseguence of public measures
which a candidate engages to support or oppose.

{5) "Bodily injury" means physical pain, illness or any
impairment of physical condition and includes mental illness
oxr impairment.

(6) “Cohabit®™ means to 1live together under the
representation of being married.

(7} "Common scheme" means a series of acts or omissions
motivated by a purpose to accomplish a single criminal
objective, or by a common purpose or plan and which resulted
in the repeated commission of the same offense or affects
the same person or the same persons or the property thereof.

{8} “Conduct"™ means an act or series of acts, and the
accompanying mental state.

(9) "Conviction™ means a Jjudgment of conviction or
sentence entered upon a plea of guilty or upon a verdict or
finding of guilty of an offense, rendered by a legally
constituted jury or by a court of competent jurisdiction
authorized to try the case without a jury.

{10) "Correctional institution® means the state prison,

county or city Jjail, or other institution for the -
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incarceration or cuscody of persons unger seacence for
offenges or awaiting trial or senteace for offenses.

(1l) "Deception" means knowingly to:

{a) create or confirm in another an impression whicn is
false aand wihich the offender does not believe to be true; or

(o} fail to correct a false impression which tae
oifender previcusly aas created or confirmned; or

{c) prevent anocther from acquiring ianformation
pertineat to tae disposition of the property involved; or

{(d) sell or otnerwise transfer or encuuber property,

failing to disclose a lien, adverse claim, or other legal

impediment to the enjoyment of the property, whether such
impediment is or is not of value or is not a matter of
official record; or

(e} promise performance which the offender does not
intend to perform or knows will not be performed. Failure to
paerform standing alone is not evidence that the offender gdid
aot intend to performn.

(12) "Defamatory matter®™ means anything which exposes a
person or a group, class or association to hatred, contempt,
ridicule, degradation or;disgrace in society, or injury to
his or its business or occupation.

{13} "Deprive" means to withhnold property of anotner:

{a) permanently; or

{kb) for suci a period as to appropriate a portion of

-3~
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its value; or

{c) with the purpose to restore it only upon payment &f
reward or other compensation; or

(d) to dispose of the property and use or deal with the
property so as to make it unlikely that the owner will
recover it. .

(14) "Deviate sexual relations®™ means sexual contact or
sexual intercourse between two (2) persons of the same sex,
or any form of sexual intercourse with an aniﬁal.

{(15) "Felony" means an offense in which the sentence
imposed upon conviction is death or imprisonment in the
state prison for any term exceeding one (1)} year.

. (16} "A frisk®™ is a search by an external patting of a
person's clothing.

(17) "Forcible felony” means any felony which involves
the use or threat of physical force or violence against any
indiwvidual.

(18) “Government™ includes any branch, subdivision or
agency of the government of the state or any locality within
it.

(1%} "Harm" means loss, disadvantage or injury, or
anything so regarded by the person affected, including loss,
disadvantage or injury to any- - person or entity in whose
welfare he is interested.

(20) "He, she, it." The singular term shall include the

} -4-
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the plural and the masculine gender the feminine except
where a particular context clearly requires a different
meaning.

(21) "A house of ptosﬁitution' means any place where
prostitution or promotion of prostitution is regularly
carried on by one (1) person under the control, management
or supervision of another.

(22) "Human being®™ means a person who has been born and
is alive.

{(23) "An illegal article™ is an article or thing which
is prohibited by statute, rule, regulation or order from
being in the possession of a person subject to official
detention.

124) "Inmate” means a person who engages in
prostitution in or through the agency of ‘a house of
prostitution.

{25) “"Intoxicating substance®” means any substance
having an hallucinogenic, depressant, stimulating, or
narcotic effect, taken in such quantities as to impair
mental or physical capability including but not limited to
any beverage containing one-~half of one per centum (1/2 of
1%) or more of alcohel by wvolume; provided, that the
foregoing definition shall not extend to dealcoholized wine,
nor to any beverage or liguid produced by the process by
which beer,- ale, port or wine is produced, if it contains
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less c<han one-nalf of one per centh {(i1/2 of 13) of alconhol
by volume.

(45) "an involuntary act™ means any act whicin is:

{(a) a reflex or convulsion; or

(b} a bodily movement during unconsciousness or sleep;
or

{c) conduct during hypnosis or resulting from nypnotic
suggestion; or

' {dl a bodily movement that otherwise is not a product
of tne effort or determination of the actor, either
conscious or hapbitual.

(27) "Juroxr" means any person wno is a member of any
jury, including a grand jury, impaneled.by any court in this
state in any action or proceeding or by any officer
authorized by law to impanel a jury in any actioﬁ or
proceeding. The term juror also includes a person who has
been drawn or summoned to attend as a prospective juror.

{23} “HKnowingly"--A person acts knowingly witn raspect
©o conduact or ©o a cilrcumstance described by a statute
defining an offense wien ihe is aware of anis conduct or taat

e circumstance exists. 4 person acts knowingly wica

respecs  to the result of conduct dascribed by a statute

defining an offense when he is aware that suca resuit is

practically certain to Dbe caused by his conduct. w#hen

knowledge of the existence of a particular fact is an

SBIZY¥
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element o©I an offense, sucn knowlieage is establisaed if a
person is aware of a hign prooability of its existence.
Equivalent terms such as "knowing” or "with knowledge" have
the same meaning.

(29} "Mentally defective”™ means that a person suffers
from a mental disease or defect waich renders nim incapable
of appreciating tihe nature of nis conduct.

{(30) "Mentally incapacitated" means that a person is
rendered temporarily incapable of appreciating or
controliing his conduct as result of the influence of an
intoxicating substance.

(31) "Misdemeanor® means an offense in which tae
sentence imposed upon conviction 1is imprisonment in the
county Jjail for any term, or fine, or both or the sentencé
imposed is imprisonment in the state prison for any term of
Qe year or less.

(32) "Negligentiy"--A person acts negligeantly wich
respect £0 a resulc or to a circumstance described by a
statute defining an offense when he conscicusly disregards a
risk that the result will occur or that the circﬁmstance
exists; or if he disregards a risk of which he should be
aware tnat the resuit will occur or that the circumstance
exists. The risk must be of such a nature and degree tnat to
disregard it involves a gross deviation from the standard of
conduct tnat a reasonable person would observe in the
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actor's situation. Gross deviation means a deviation that is
considerably greater tiaan lack of ordinary care. Relevant
terms such as "negligent® and "witu negligence® have the
same meaning.

(33) "Cbtain™ means:

ta) in relation to property, to bring about a transfer
of interest or possession, waasther to the offender or tco
another; and

(b} in relation to labor or services, to éecure the
performance tiaereof.

{34} "Obtains or exerts coutrol” includes but is not

limited to the taking, carrying away, or the sale,

. gonveyance, or transfer of title +to, or interest in, or

possession of property.

{35) "Occupied structure” means any building, wvehicle
or other piace suited for numan occupancy or night lodging
of persons or for carrying on business, w.iether or not a
person 13 actually present. Eacn unit of a building
consisting of two (2) or more units separately secured or
occupied is a separate occupled scructure.

(36) “offender™ means a person wno has peen oOr is
liaole <two be arrested, cnarged, convicted or punisned #or a
punlic offense.

{37) "Offense™ means a crime for which a sentence of
death or of impriscnment or fine is authorized. Offenses are
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classified as felonies or misdempanoré .

{38) “"Official detention® means imprisonment which
rasulted from a convictiom for an offense, oonfin_enent for
an offense, confinement of a person charged with an offense,

detention by a peace officer pursuant to mast, detention

’for-eitradit_ion or deportation, or any lawful detemtion ifor

the purpose of the protection of the welfare of the person
detained or .for the protection of -society; but ®official
détentioxi' deces not include ;upervi_sion of probation or

-parole, constraint inci'aental to. release on bail, or - an.

mﬂmfu}. arrest unless  the person arrested employed physical
£orce, a threat of physzcal force, or a waapon o escape

(33) 'Offx.c:lal pmca‘ﬂim; means a pmoocding heard or

which may be aaa:d before any leg;slatl.ve, judical, .

"adnm:.stratWe or -other governnental agency or official -

authorized to take evidence under oath, -including .any

referee, hearing examiner, commissioner, notarxy or other

person taking testimony or deposition in connection -with
such proceeding.

(40) *"Otner state" means any state or territory of the
United States, the District of Columbia and the Commonwealth
of Puerto Rico.

(41) "Owner®™ means a perscn, other than the offender,
who has possassioniof or any other interest in the property
involved, even théugh such interest or possession is
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unlawful, and without whose consant tne offendlr has nor‘
a&t&e&'&ty +0 -exert -control over. t.he pmpe:ty ) )

(42) 'Pa.:ty official™ means & pazaan ugao W m; :
elective or appointive post in a political pazt' :’i.a &e
miudsmmwmmofvuwwmum,= '

‘participates in dxrect!.ng or com&uctinq party affﬁ.ts st my ™

level of responsibility. .
(43) *Peace off:.car" nsans any person uho by v&m of? ‘
mﬂ office or publ:.c euployment i; veasted by law. sith :n dnqr,.

Y mzintain pablic order or to aakc azr-t;a for ot!mas

while acting within the scope of hxs authotit,y. T '_ - f”
(44) “Pecupiary benefit" is benefi.t in the fom ci

woney, pmparty, comercial im:eats or anything else tb,e

primaxy significance of uh:.ch, u aa:mom.c gq.:!.n *
{45) "Person* ' m.cludes an ind:.vidual, l;;nsiness

association, partnership, corporation, goveznment;, or other
legal entity, and an individ_ual acting or purporting to act
for or on behalf of any government or subdivision thereof.

(48) "Physically heilpless” means tnat a persén is
uncenscious or is otherwise physically unable to communicate
unwillingness to act.

(47} “Possession" is the knowing control of anything
for a sufficient time to be able to terminate control.

(48) "Premises™ includes any type of structure or
building and any real propertf.

-10- S8/ Z-"?/
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{49) “Property" means anything of wvalue. Property
iacludes, but is not limited to, real estate, money,

commercial instruments, admisgion or transportation tickets,

written instruments representing or embodying —rights.

concerning anything of value, labor, or services, or

otherwise of value to the owner; things grewing on or

affixed to, or found on land, or part of or affixed to any
building; electricity, gas aﬁd watar; birds, animals and
figh, which ordinarily are kept in a state of confinement;
food and drink, samplses, cultures, microorganisms,
specimens, records, recordings, documents, blueprints,
drawings, maps, and whole or partial coples, descriptions,
photographs, prototypes -or models thereof, or any other
articles, materials, devices, substances and wholé or
partial copies, descriptions, photographs, prototypes, or
models thereof which constitute, represent, evidence;
reflect or record secret  scientific, technical,
merchandising production or management information, designed

process, prnéeﬂuze,rformmla. invention or imp:ovemgnt.

(58) "Property of Vanetheg! means- real .or personal

property 1in which ; person other than the offender has an
interest which the offender has not auﬁhority to defeat or
impair, even though the offender himself may have an
intéfest in- the ptbperfy.
(51) "Public placé‘ means any place to which the public
=13
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or any substantial group thereof has access.

(52} "Public servant®™ means any officer or employee of
government, including but not limited to, legislators,
judges, and firemen, and any person participating as a
juror, advisor, consultant; administrator, executor,
guardian or court—appointed fiduciary; but the term does not
include witnesses. The term public servant includes one who
has been elected or designated to become a public servant.

{53) "Purposely"--A person acts pu:poseiy with ;eipect
to a result or to conduct described by a statute defining an
offense if it is his conscious object. to engage in that
conduct or to cause that result. When a particular purpose
is an element of an offense, the "element is -established
although such purpose is conditional, unless the condition
negatives the harm or evil sought to be prevented by the law
defining the offense. Equivalent terms such as “purpose” and
"with the purpose" have the same meaning.

(54) "Serious bodily injury® means bodily injury which
creates a substantial risk of death or which causes serious
permanent disfigurement, or protracted loss or impairment of
the function or process of any bodily member or organ and

* includes serious mental illness or impairment.

{55) "Sexual contact® means any touching of the sexual
or other intimate parts of the person of another for the
purpose of arousing or gr&tifying the = sexual desire of

-12=



.

(-2}

w

13
11
12

LC 0593

either party.

{36) "Sexual intercourse" means penetration of the
valva, anus or mouth of one person by the penis of another
person, or penetration of the vulva or anus of one person by
any body member of another person or penetration of the
vulva, or anus of one person by any foreign instrument or
object manipulated by another perscon for the purpose of
arousing or gratifying the sexual desire of either party.
Any penetration, however slight, is sufficient.

{57} "Solicit”™ or ‘"solicitation® means +to command,
authorize, urge, incite, request, or advise another to
commit an offense.

{(53) "State" or "this state™ means the state of
Hontana, and all che land and water in respect to waich the
state of Montana has eitiner exclusive or concurrent
jurisdiction, and the air space above such land and water.

{59) "Statute" means any act of the legislature of this
state.

(o0) "Stolen property" means property over which
control anas been obtained by theit.

(61) "A stop” 1is tine temporary detention of a person
that results when a peace officer orders the person to
remain in nis prasence.

(62) *Tamper" means to interfere with something
improperly, meddle with it, make unwarrantad alterations in
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its existing condition, or deposit refuse upon it.

{63) "Threat" means a menacel nowever communicated to:

(af inflict physical harm on the person threatened or
any otner person Oor on property; or

{b} subject any person to physical confinement or
restraint; or

(c] commit any criminal offense; or

(d} accuse any person of criminal offense; or

(e) expose any person to hatred, contempt or ridicule;
or

{f} harm the credit or business repute of any person;
or

(g) reveal any information sought to be concealed by
the person threatened; or

(h} take action as an official against anyoné or
anything, or withhold official action, or cause such action
or withholding; or

{i) bring about or continue a strike, boycott, or other
similar collective action if the property is not demanded or
received for the benefit of the groups wnich he purports to
rapresent; or

{j} testify or provide information or Wwitianold
testimony or information wita respect to another's legal
claim or defense.

{64) (3) "value” wmeaas the markat value of the property

SBrayY
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at tie time and place of tne crime, or 1if sucn canaot be
satisfactorily ascercained, the cost of the replacement of
uie property witain a reasonable time after the crime. If
the offenda=sr appropriates a portion of the value cof thne
property, the value shall be determined as follows:

(i} The value of an instrument constituting am evidence
of &ebt. sucn as a check, draft or promissory note, sinall be
deemad the amount due or collactible thereon or thereby,
saca figure ordinarily being the face amount of tihe
indebtedness less any portion theresof waich has been
satisfied. -

(ii) 1The wvalue of any cther instrument which creates,
releagses, discharges, or otherwise affects any valuablg
legal right, privilege or obligation shall be deemed the
amount of cconomic loss whica the owner of the instrument
might reasonably suffer by virtue of the loss of the
instrument.

(b) Wnen it cannot be determined if the wvalue of the
property is more or 1less than one hundred fifty dollars
{$150) by the standards set fortn in subsection (64) (a}
above, its value saall bé deemed to be an amount less than
one hundred fifty dollars ($150).

(c) Amounts involved in thefts committed pursuant to a
common scneme or the same transaction, whether from the same
person or several persons, may be aggregated in determining
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tae value of tne property.

(65) "Venicle™ means any device for +transportation oY
land, wader or air, or mobile eguipment wita provision for
transport of an operator.

(66) "Weapon™ means any instrument, article or
substance wnich, regardless of its primary function, is
readily capable of being used to produce death or serious
bodily injury.

(67) "Witness"™ means a person whose tesﬁimony is
desired in any proceeding or in any iavestigation by a grand
jury or in a cr;minal action, prosecution or proceeding.

(68} “Without consent™ means:

(a) the victim is compelled to submit by force or by
threat of imminent deatih, bodily injury, or kidnapping, to
pe inflicted on anyone; or

(b) tie victim is incapable of consent because ne is:

(i) mentally defective or incapacitated; or

{ii) physically helpless; or

{(iii} less than sixteen (16) years ocld."

~End-
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ILL NO. /J/

INTRODUCED BY Pataerdd f;%\m, N

A BILL FOR AN ACT ENTITLED: “AN ACT AMENDING SECTION
94-2-101 (28), R.C.M. 1947, TO PROVIDE THAT AWARENESS OF THE
PROBABLE RESULT OF A PERSON'S CONDUCT CONSTITUTES

KNOWLEDGE. "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 94-2-101, R.C.M. 1947, is amended
to read as follows:

®94-2-101l. General definitions. Unless otherwise
specified in the statute all woras will be taken in the
objeétive standard rather than in the subjective.

(1) “Acts™ has its wusual and ordinary grammatical
meaning and includes any boodily movement, any form of
communication, and, where relevant, includes a failure or
omission to take action.

{2} "Another” means a person or persons as defined in
this code other than fhe offender.

(3} "Administrative’ proceeding® means any proceeding
the outcome of which is required to be based on a record or
documentation prescribed by law, or in which a law or a
requlation is particularized in its application to an

individual.
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{4) *Benefit" means gain or advantage, or anything
regarded by the beneficiary aé gain or advantage, including
penefit to any other person or entity in whose welfare he is
interested, but not an advantage promised generally to a
group or class of voters as a consequence of public measures
which a candidate engages to support or oppose.

{5) ®"Bodily injury™ means physical pain, illness or any
impairment of physical condition and includes mental illness
or impairment.

(6) "Cohabit™ means to live together under the
representation of being married.

{7} "Common scheme™ means a series bf acts or omissions
motivated by a purpose to accomplish a single criminal
objective, or by a common purpose or plan and which resulted
in the repeated commigsion of the same offense or affects
the same person or the same persons or the property thereof.

(8) "Conduct" means an act or series of acts, and the -
accompanying mental state.

(9) "Conviction®” means a Jjudgment of conviction or
sentence entered upon a plea of guilty or upen a verdict or
finding of guilty of an offense, rendered by a legally
constituted jury or by a court of competent jurisdiction -~
authorized to try the case without a jury.

{10} "Corrxectional institution” means the state prison,

county or city jail, or other institution for the
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incarceration or custody of persoas under sencence for
offenses or awaitiiig trial or sentence for cffenses.

(11} "beception" means knowingly to:

{a) create or confirm in another an iwpression whicn is
false aad which the offender does not bhelieve to be true; of

(o) fail to correct a false iwpression wnich tae
offender previously nas created or confirmed; or

() prevent anotier Eroin acquiring information
pertinent to tues disposition of the property involved; or

{d) sell or otacrwise transfer or encuuber property,
failing to disclose a lien, adverse claim, or other legal
impediment to the enjoyment of the property, whether suca
impediment is or 1is not of wvalue or is not a matter of
official record; or

{e) promise performance which the offender does not
intend to perform or knows will not be performed. Failure to
perform standing alone is not evidence that the offender did
not intend to perform.

(12) "Defamatory matter" means anytning which exposes a
person or a group, class or association to hatred, contempf.
ridicule, <dJegradation or disgrace in society, or injury to
nis or its business or occupation.

{13) "Deprive" means to withnold property of ancther:

{a) permanenkly; or

(b} for such a period as to appropriate a portion of
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its value; or

{c) with the purpose to restore it only upon payment of
reward or otber compensation; or

(d) to dispose of the property and use or deal with the
property so as to make it unlikely that th; owner will
recover it. .

(14) "Deviate sexual relations® means sexual contact or
sexual intercourse between two {2) persons of the same sex, .
or any form of sexual intercourse with an aniﬁal.

(13} "Felony™ means an offense in which the sentence
imposed wupon conviction is death or imprisonment in the
state prison for any term exceeding one (1) year.

(16} "A frisk" is a search by an external patting of a
person's clothing.

(i?} "Forcible felony" means any felony which involves
the use or threat of physical force or violence against any
individual.

{18} "Government™ includes any branch, subdivisien or
agency of the government of the state or any locality within
it.

(19) "Harm" means loss, disadvantage or injury, or
anything so regarded by the person affected, including loss,
disadvantage or injury to any person or entity in whose
welfare he is interested.

{20) "He, she, it." The singular term shall include the
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the plural and the masculine gender the feminine except
where a particular context clearly reqguires a different
meaning.

(21) *A house of prosﬁitution‘ means any place where
prostitution or prometion of prostitution is regularly
carried on by one (1)-persoﬂ under the control, management
or supervision of another.

(22) "Human being® means a person who has been born and
is alive.

(23} "An illegal article" is an article or thing which
is prohibited by statute, rule, regulation or order from
being in the possession of a person subject to official
detention.

‘(24) "Inmate® means a person who engages in
prostitution in or through the agency of a house of
prostitution.

(25) *"Intoxicating substance" means any substance
having an hallucinogenic, depressant, stimulating, or
narcotic effect, taken in such guantities as to impair
mental or physical capability including but not limited to
any beverage containing one-half of one per centum (1/2 of
1%3) ‘or more of alcohol by volume; provided, that the
foregoing definition shall not extend to dealcoholized wine,

nor to any beverage or liquid produced by the process by

. which beer, ale, port or wine is produced, if it contains
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less than one~half of one per centum {(i/2 of 1%) of alcohol
by volume.

(25) "An involuntary act” means any act which is:

{a) a reflex or convulsion; or

(b} a bodily movement during unconsciousness or sleep;
or

(c} conduct during hypnosis or resulting from hypnotic
suggestion; or

’ (d) a bodily movement that otherwise is aot a product
of tne effort or determination of the actor, either
conscious or habitual.

{27} “Juror® means any person who is a member of any
jury, including a grand jury, impaneled by any court in this
state din any action or proceeding or by any officer
autnorized by law to impanel a Jjury in any action or
proceeding. The term juror also includes a person wno has
been drawn or summoned to attend as a prospective juror.

(23) “.nowingly%-~i persoa acts knowingly with respect
to conduct or vo a circumstance described by a scatute
aefining ain offense wnen ae is aware oi ais conduct or that

tae circuamstance exists. A person acts  kaowiagly wica

by

2sSpace  to  tne  result of conduct described by a statute

defining an offease wnen he is aware that sSuca result is

practically certaia to be caused Dby _his conduct. Jhen

knowledge of tne existence of a particular Ffact 1is an
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element of an offense, such knowledge is establisned 1if a
person is aware of a hign probapility of its existence.
Equivalenc terws ﬁach as "znowing" or "wiua kiaowledge™ have
the same meaning.

(22) "Mentally defective" weans that a person suffers
from a mental disease or defect whicih renders nim incapable
of appreciating the nature of nis conduct.

{30) "Mentally incapacitated” means that a person is
rendered temporarily incapable of appreciating or
controlling nis conduct as result of the influence of an
intoxicating substance.

(31) "Misdemeanor®™ means an offense in which the
sentence imposed upon conviction is imprisonment in the
county jail for any term, or fine, or both or the sentence
imposed is imprisonment in tne state prison for any term of
one year oxr less.

{32) "Hegligently"--a person acts negligently wich
raspect Lo a resulr or tc a circumstance describad by a
statute defining an offense when he consciocusly disregards a
risk that tne result will cccur or that the circumstance
exists; or if he disregards a risk of which he should be
aware tnat the result will occur or that the circumstance
exists. The risk must be of such a nature and degree tnat to
disregard it involves a gross deviation from the standard of
conduct tnat a reasonable person would observe in the
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actor's situation. Gross deviation means a deviation that is
considerably greater +tanan lack of ordinary care. Relevant
terms such as "negligent® and ‘“"witn negligence"™ have the
same lacaning.

(33) "Ootain” means:

(a) in relation to property, to briang about a transfer
of interest or possession, whether to the offender or co
another; and

(b) in relation to labor or services, to secure tue
performance thereof.

{34) "Obtains or exerts contreol" includes but 1is not
limited to the taking, carrying away, or the sale,
conveyance, or transfer of title to, or interest in, Or
possession of property.

{35) "™Occupied structare™ means any building, venicle
or other piace suited for naman occupancy or nigui lodging
of persons or for carrying oan business, waether or not a
person  is actually present. Sacn unit of a buildinug
consisting of two (2) or more units sepafately secured or
cccupied is a separate occupied structure.

(36) "Uffenuer” means 4 person wWio aas oe2n or  is
lianie to be arresced, ciaarged, convicted or punisihed for a
punlic offense.

(37) "Offense" means a crime for which a sentence of
death or of imprisonment or fine is authorized. Offenses are
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classified as felonies or misdemeanors.

(38) "0fficial detention" means iwmprisonment wihicn
resulted from a conviction for an offense, confimement £or
a1 coffense, confinement of a person charged wita an offense,
detention by a peace officer pursuant to arrest, detention
for extradition or deportation, or any lawful detention for
the purpose of the protection of tne welfare of the person
detained or for the protection of society; but "official
detention” does not include supervision of probation or
parole, comnstraint incidental to release on bail, or an
unlawiful arrest unless the person arrested employed physical
force, a tnreat of physical force, or a weapon to escape.

{39) T"0fficial proceeding" means a proceeding heard or
wanich may be aeard before any legislative, judical,
administrative or other governmental agency or officjial
autaorizeda to take evidence under oath, including any
referee, aearing examiner, commissioner, notary or other
person taking testimony or deposition in connection with
suach proceeding.

(40) "Otaer state" means any state or territory of the
United States, the District of Cblumbia ana tne Commonwealth
of Puerto Rico.

(41) "Owner™ means a person, other than the offender,
who las possession of or any other interest in the property
involved, even taougn sucn interest or possession is
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anlawful, and without whose consent the offender has no
authority to exerxt control over the property.

(42) “"Party official™ means a person who holds an
elective or appointive post in a political party in the
United States by virtue of which he directs or conducts, or
participates in directing or conducting party affairs at any
ievel of responsibility.

{43) “Peace officer" means any person iho by wvirtue of
nis office or punlic employment is vested by law with a ducy
to maintain public order or to make arrests £for offenses
whiie actiné witain the scope of his authority.

{44) "Pecuniary benefit®™ is benefit in the form of
money, property, commercial interestis or anything else the.
primary significance of waica is economic gain. ‘

(45} "person" includes Tan individual, businéss
association, partnership, corporatiocn, government, or other
legal entity, and an indivi@ual acting or purporting to act
for or on pehalf of any governwent or subdivision thereof.

(43) “Physically helpless" means +taat a person is
@icoascious or is otherwise pnysically unable to communicate
anwillingaess to ack.

(47) “Possessioa" is tue knowing control of anytiaing
for a sufficieac time to oe abie to terminate coutrol.

{4+3) "Premises® dincludes any type of structure or

building and any real property.
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(4%9) "Property" means anything of value., Property
includes, but is not limited +to, zreal estate, mnoney,
commercial instruments, admission or transportation tickets,
written instruments representing or embodying = rights
concerning anything of walue, labor, or services, or

otherwise of value to the owner; things growing on or

affixed to, or found on land, or part of or affixed to any

building; electricity, gas and water; birds, animals and
fish, which ordinarily are kept in a state of confinement;
food and drink, samples, cultures, microorganisms,
specimens, records, recordings, documents, blueprints,
drawings, maps, and whole or partial copies, descriptions,
photographs, prototypes or models thereof, or any other
articles, materials, devices, substances and wholé or
partial copies, descriptions, photographs, prototypes, or
models thereof which constitute, represent, evidence,
reflect or record secret scientific, technical,
merchandising production or management information, designed
process, procedure, formula, invention or improvement.

(50} "Property of another® means real -or personal
property in which ; person other than the offender has an
interest which the offender has not auﬁhority to deféat or
impair, even though the offender himgelf may have an
interéét in the property.

{51} "Public place™ means any place to which the public
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or any substantial group thereof has access.

{52) "Public servant” means any officer or employee of
government, including but not limited to, legislators,
judges, and firemen, and' any person participating as ‘a
jurox, advisor, consultant, administrator, executor,
guardian or court-appointed fiduciary; but the term does not
include witnesses. The term public servant includes one who
has been elected or designated to become a public servant.

{53) “Purposely"--A person acﬁs purposely with respect
to a result or to conduct described by a statute defining an
offense if it is his conscious object to engage in that
conduct or +to cause that result, When a particular purpose
is an elemen£ of an offense, the element is established
although such purpose ig conditional, unless the condition
negatives the harm or evil sought to be prevented by the law
defining the offense. Bquivalent terms such as "purpose” and
"with the purpose" have the same meaning.

{54) "Serious bodily injury"” means bodily injury which
creates a substantial risk of death or which causes serious
permanent disfigurement, or protracted loss or impairment of
the function or process of any bodily member or organ and
includes serious mental illness or impairment.

(55} ('Sexual contact” means any touching of the sexual
or other intimate parts of the person of another for the
purpose of arousing or gratifying the sexual desire of
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either party. 1 its existing condition, or deposit refuse upon it.

(36) "Sexual intercourse" means penetration of the 2 {63} "Threat® means a menace; nowever communicated to:
vulva, anus or wouth of one person by the peqis of another 3 (af inflict paysical narm on the person threatened or
person, or penetration of wae vulva or anus of one person by 4 any otner person or on property; or
aily body member of anotiner person or penetration of the 5 (b} subject any person to physical confinement or
vulva, or anus of one person by any foreign instrument or 6 restraint; or
object manipulated by another person for the purpose of 7 (¢) commit any criminal offense; or
arousing or gratifying the seﬁual desire- of either party. 3 (d) accuse any person of criminal offense; or
Any penetration, however slight, is sufficient. : e ) (e} expose any person to natred, coantempt or ridicule;

(537Y "Solicit®™ or "solicitation" means to command, , 10 or
authorize, urge, incite, request, or advise another to 11 (£) harm the credit or business repute of any person;
commit an offense. : iz or

(58) “State” or “this state" means the state of 13 {g) reveal any information sought to be concealed by
Hontana, aﬁd all the land and water in respect to wnich the /54 the person tihreatened; or
state of Montana hnas either exclusive or concurrent i5 (h} take action as an official against anyoné or
jurisdiction, and the air space above such land and water. i anything, or witnhold official action, or cause such action

(59} "Statute” means any act of the legislature of this 17 or wi;hholding; or
scate. 18 (i) bring about or continue a strike, poycott, or other

(60) "Stolen property” means property over which 13 similar collective action if the property is not demanded or
control has been obtained by theft. 20 received for tae benefit of the groups wnicn he purports to

(61} "A stop"™ 1is the temporary detention of a person 21 represent; or
that resulits wnen a peace officer orders the person to 22 (J) testify or provice information or witanold
remain in his presence. B 23 testimony or information wita respect to anotner's legal

(62) "Tamper” means to interfere with something 24 zlaia or Jefeasc.
improperly, meddle with it, make unwarranted alterations in 25 {(64) (a) ™value" meaans the market value of the property
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ac taz time and place of tae crime, or if sucin cannot be
satizfactorily ascertained, the cost of the replacement of
the property within a reasonable time after the crime. If
the offendsr appropriates a portien of the value of the
property, the wvalue shall be deteimined as follows:

(i) The value of an instrument constitutiay an evidence
of debt, such as a check, draft or promissory note, snall be
deemed tae amount due or collectible thereon or thereby,
saca figure ordinarily bpeing the face amount of tae
indebtedness less any portion thereof which has been
satisfied.

(ii) The wvalue of any other instrument which creates,
releases, discharges, or otherwise affects any valuable
legal right, privilege or obligation shall be deemed the
amount of economic loss which the owner of the instrument
might reasonably suffer by virtue of the loss of the
instrument.

{(b) Winen it cannot be determined if the value of the
property is more or less tnan one hundred fifty dollars
{$150) by the standards set forth in subsection (54) (a)
aﬁove, its wvalue shall bé deemed to be an amcunt less than
one hundred fifty dollars ($150).

(c} Amounts involved in thefts committed pursuant to a
COMmmOn scneﬁe or the same transaction, whether from the same
person or several persons, may be aggregated in determining
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tae value of the property.

(65) "vehicle® means any devica for traasportation by
land, wacer or ailr, or mobile equigment wita provision for
transport of an operator.

(66) "Weapon" means any instrument, article or
substance wiich, regardless of its primary function, is
readily capable of being used to produce death or serious
podily injury.

{67} "Witness"™ means a person whose tes£imony is
desired in any proceeding or in any investigation by a grand
jury or in a criminal action, prosecution or proceeding.

(68} "Aithout consent®™ means:

(a}) the victim is compelled to submit by force or by
threat of imminent death, bodily injury, or kidnapping, to
be inflicted on anyone; or

(b) the victim is incapable of consent because ne is:

(i) mentally defective or incapacitated; or

(ii) pnysically aelpless; or

(iii} less Ehan sixteen (16) years old."

-End=-
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March 28, 1975
HOUSE OF REPRESENTATIVES

Committee of the Whole Amendment to SENATE BILL NO. 124

1. Amend page 6, section 1, subsection (28), line 23
Following:‘ "that"

Insert: "it is highly probable that"

2. Amend page 6, section 1, subsection (28), lines 23 and 24

Following: "result"

Strike: "is practically certain to"

Insert: "will"

AS SO AMENDED
BE CONCURRED IN
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SENATE BILL 0. 124

INTRODUCED BY RO3ERTS, CETRONE

A BILL FPOR A ACT ENWTITLED: "aN ACT AMENDING SBCTI3N
94-2-101 (28), R.C.M. 1947, TO PROVIDE THAT AWARENESS OF TIUE
PROBABLE RESULT OoF A

PERSO:'S CONDUCT CONSTITUTES

KJAOJLEDGE."

BE IT ZJACTED BY TIIE LEGISLATURE OF THE STATE OF MONTAiA:

Section 1. Section 94-2-101, R.C.M. 1947, is amended
to read as follows:

“94-2-101. General definitions. .Unless otherwise
specified in the statute all words will be taken in the
objective standard rather than in the subjective.

(1) "Acts"™ has its wusual and ordinary gramnatical
meaning and includes any bodily movement, any form of
communication, and, where relevant, includes a failure or
omission to take action.

(2) "Anothex® means a person or persons as defined in
this code otner than the offender.

{3) "Administrative proceeding™ means any proceeding

the ocutcome of which is required to be based on a record or
documentation prescribed by law, or in which a law or a
regulation is particularized in its application to an

indivigual.
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(4} "Benefit" means gain or advantage, or anything
regarded by tne beneficiary as gain or advantage, iacluding
benefit to any other person or entity in whose welfare he is
interested, but not an advantage promised generally to a
group or class of voters as a consejuence of public measures
which a candidate engages to support or oppose.

(5} "Bodily injury"” means physical pain, illness or any
impairment of physical condition and includes mental illness
or impairment.

{6) "Cohabit™ means to 1live together under the
representation of being married.

{(7) "Common sScheme®™ means a series of acts or omissions
motivated by a purpose to accomplishn a single criminal
objective, or by a common purpose or plan and which resulted
in the repeated commission of the same offense or affects
the same person or the same persons or the property thereof.

{8) ™Conduct" means an act or series of acts, and the
accompany ing mental state.

{9) "Conviction" means a Jjudgment of conviction or
sentence entered upon a plea of guilty or upon a verdict or
finding of guilty of an offense, rendered by a legally
constituted Jjury or Dby a court of competent jurisdiction
authorized to try the case witaout a jury.

(10) "Correctional institution" means the state prison,
county or city jail, or ~other institution for the
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incarceration or custody of persons under sentence for
offenses or awaiting trial oxr sentence for offenses.

(il) "Deception” means knowingly to:

(a) create or confirm in another an impression which is
false and which the offender does not believe to be true; or

{b) fail to correct a false. impression which the
offender previously has created or confirmed; or

(c) prevent another from acguiring information
pertinent to the disposition of the property involved; or

{(d} sell or othexwise transfer or encumber property,
failing to disclose a liea, adverse claim, or other legal
impediment to the enjoyment of the property, whether such
impediment is or is not of wvalue or is not a matter of
official record:; or

(e} praomise performance which the offender does not
intend to perform or knows will not be performed. Failure to
perform standing alone is not evidence that the offender did
not intend to perform.

(12) "Defamatory matter” means anything which exposes a
person or a group, class or association to hatred, contempt,
ridicule, degradation or disgrace in society, or injury to
his or its business or occupation.

(13} "Deprive" means to withhold property of another:

(a) permanently; or

(b) for such a period as to appropriate a portion of
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its wvalue; or

{c) with the purpose to restore it only upon payment of

© reward or other compensation; or

{@) to dispose of the property and use or deal with the
property so as to make it unlikely that the owner will
racover it.

{14) "Deviate sexual relations" means sexual contact or
sexual intercourse between two (2) persons of the same sex,
or any form of sexual intercourse with an animal.

(L5} "“Felony” means an offense in which the sentence
imposed upon conviction is death or imprisonment in the
state prison for any term exceeding one (1} year.

(16) =A frisk® is a search by an extermal patting of a
person's. clothing.

(17) “Forcible felony" means any felony which involves
the use or threat of physical force or violence against any
individual.

(18} "Gowvernment®™ includes any branch, subdivision or
agency of the government of the state or any locality within
it.

(13) “Harm* means loss, disadvantage or injury, or
anything so regarded by the person affected, including loss,
disadvantage or injury to any person or entity in whose
welfare he is interested.

(20) "He, she, it.™ The singular term shall include the
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plural and the masculine gender the feminine except where a
particular context clearly reguires a different meaning.

{21} "A house of prostitution" means any place where
prostitution or promotion of prostitution 1is regularly
carried on by one (1) person under the control, management
or supervision of another.

{22} "Human being”™ means a person who has been born and
is alive.

{23) "An illegal article® is an article or thing which
is proaibited by statute, rule, regulation or order from
being in the possession of a person subject to official
detention.

{24) "Inmate™ means a pexson who engages in
prostitution in or through the agency of a house of
prostitution.

{25) "Intoxicating substance" means any substance
having an hallucinogenic, depressant, stimulating, or
narcotic effect, taken in such guantities as to impair
mental or physical capability including but not limited to
any beverage containing one-half of one per centum (1/2 of
13} or more of alcohol by wvolume; provided, that the
foregoing definition sanall not extend to dealcoiwlized wine,
nor to any beverage or liquid produced by the process by
which beer, ale, port or wine is produced, if it contains
less than one-half of one per centum {1/2 of 1%} of alcohal
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by wvolume.

{26) "An involuntary act" means aany act which is:

{a) a reflex or convulsicn; or

{o) a bodily movement during unconsciousness or sleep;
or

{c) conduct during hypnosis or resulting from hypnotic
suggestion; or

(d) a bodily movement that otherwise is not a product
of the effort or determination of the actor, either
conscious or habitual.

(27) "Juror"™ means any person who is a member of any
jury, including a grand jury, impaneled by any court in this
state in any action or proceeding or by any officer
authorized by law to impanel a Jjury in any action ox
proceeding. The term juror also includes a person who has
been drawn or summoned to attend as a prospective juror.

{28) “"EKnowingly"--A person acts knowingly with respect
to conduct or to a circumstance described by a statute

defining an offease when e is aware of nis conduct or taat

the circumstance exists. A person acts knowingly with

raspect to the result of conduct described by a statute

defining an offense wnen ne is aware that IT IS HIGHLY

PROBABLE _THAT such result $s-practteatiy-certasn-+s JILL be

caused by his conduct. When knowledge of the existence of a

particular fact is an element of an offense, such knowledge
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is established if a perscn is aware of a high probability of
its existence. Eguivalent terms such as “knowing” or "with
knowledge™ have the same meaning.

(29) "Mentally defective” means that a person suffers
from & mental disease or defect which renders him incapable
of appreciating the nature of his condact,

(30) “Mentally incapacitated® means that a person is
rendered temporarily inecapable of appreciating or
controlling his conduct as result of the influence of an
intoxicating substance.

{31} "Misdemeanor” means an offense in whica the
sentence imposed upon conviction is imprisonment in the
county jail for any term, or fine, or both or the sentence
imposed is imprisonment in the state prison for any term of
one year or less.

{32) “"Negligently"--A person acts neagligently with
respect to a result or to a circumstance described by a
statute defining an offense when he consciously disregards a
risk that the result will occur or that the circumstance
exists; or if he disregards a risk of which he should be
aware that the result will occur or that the circumstance
exists. The risk must be of such a nature and degree that to
disregard it involves a gross deviation from the standard of
conduct that a reasonable person would observe in the
actor's situation, Gross deviation means a deviation that is

=-7- s3 124
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considerably greater than lack of ordinary care. Relevant
terms such as "negligent"™ and ™with negligence" have the
same meaning.

{33) "Obtain" means:

{a) in relation to property, to bring about a transfer
of interest or possession, whether tc the offender or to
another; and

{b) in relation to labor or services, to secure the
performance thereof.

(34) "Obtains or exerts control™ includes but is not
limited to the takiang, carrying away, or the sale,
conveyance, or transfer of title to, or intarest in, or
possession 6f property.

(35)_ "Occupied structure” means any building, vehicle
or other place suited for human cccupancy or night lodging
of persons or for carrying on business, whether or not a
person is actually present. Bach unit of a building
consisting of two (2) or more units separately secured or
occupied is a separate occupied structure.

{36) "Offender” means a pexson who has bheen or is
liable to be arrested, charged, convicted or punished for a
public offense.

{37) "Offense” means a crime for which a sentence of
death or of imprisonment or fine is authorized. Offenses are
classified as felonies or misdemeanors.
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(38) ™“official detention" means imprisonment which
resulted from a conviction for an offense, confinement for
an offense, confinement of a person charged with an offense,
detention by a peace officer pursuant to arrest, detention
for extradition or deportation, or any lawful detention for
the purpose of the protection of the welfare of the person
detained or for the protection of society; but "official
detention”™ does not include supervision of probation or
parcle, constraint incidental to release on bail, or an
unlawful arrest unless the person arrested employed physical
force, a threat of physical force, or a weapon to escape.

{39) "official proceeding® means a proceeding heard or
whicn may be heard@ before any legislative, judiecal,
administrative or other governmental agency or official
authorized to take evidence under cath, including any
referee, hearing examiner, commissioner, notary or other
person taking testimony or deposition in connection witn
such proceeding.

(40) "Other state" means any state or territory of the
United States, the District of Columbia and the Commonwealth
of Puerto Rico.

(41) "Owner" means a person, other than the offender,
Wwho has possession of or any other interest in the property
involved, even though such interest or possession is

anlawful, and without whose consent the offender has no
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authority to exert control over the property.

(42} "Party official® means a person who holds an
elective or appointive post in a political party in the
United States by virtue of which he directs or conducts, or
participates in directing or conducting party affairs at any
level of responsibility.

(43) "Peace officer"” means any person who by virtue of
his office or public employment is vested by law with a duty
to maintain public order or to make arrests for offenses
while acting within the scope of his authority.

{44) “Pecuniary benefit" is benefit in the form of
money, property, commercial interests or anything else the
primary significance of which is econonmic gain.

(45) "Person” includes an individual, business
association, partnership, corporation, government, or other
legal entity, and an individual acting or purporting to act
for or on behalf of any government or subdivision thereof.

{46) "Physically helpless® means that a person is
unconscious or is otherwise physically unable to communicate
unwillingness to act.

(47) "Possession" 1s the knowing control of anything
for a sufficient time to be able to terminate control.

{48) "Premises"™ includes any type of structure or
building and any real property.

(49} “Property"™ means anything of value. Property
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includes, but is not limited to, real estate, money,
commercial instruments, admission or transportation tickets,
writtesn instruments representing or embodying riagnts
concerning anything of wvalue, labor, or services, or
otherwise of walue to the owner; things growing on or
affixed to, or found on land, or part of or affixed to any
building; electricity, gfa; and water; birds, animals and
fish, which ordinarily are kept in a state of confinement;
food and drink, samples, cultures, microorganisms ,
specimens, records, recordings, documents, blueprints,
drawings, maps, and whole or partial copies, descriptions,
photographs, prototypes or models thersof, or any other
articles, materials, devices, substances and whole or
partial copies, descriptions, photographs, prototypes, or
models thereof which constitute, represent, eviden.ce._L
ref lect or record secret gcientific, technical,
merchandising production or management information, designed
process, procedure, formula, inwvention or improvement.

(50} "Property of another® means real or personal
property in which a person other than the offender has an
interest which the offender has not authority to defeat or
impair, even though the offender himself may have an
interest in the property.

(51) "Public place® means any place to which the public
or any substantial group thereof has access.
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(532) "Public servant”™ wmeans any officer or employee of
government, including but not limited to, legislators,
judges, and firemen, and any person participating as a
juror, advisor, consultant, administrator, exacutor,
guardian or court-appointad fiduciary; but the term does not
include witnesses., The term public servant includes one who
has been elected or designated to become a public serwvant.

{53} "Purposely”--A person acts purposely with Tespect
to a result or to conduct described by a statute defining an
offense if it is his coonscious object to engage in that
conduct or to cause that result. When a particular purpose
is an element of an offense, the element is established
although such purpose is conditional, unless the condition
negatives the harm or evil scught to be prevented by the law
defining the offense. Equivalent terms such as "purpose” and
"with the purpose” have the same meaning.

(54) "Serious bodily injury" means bodily injury which
creates a substantial risk of death or which causes serious
permanent disfigurement, or protracted loss or impairment of
the function or process of any bodily member or organ and
includes serious mental illness or impairment.

(55} "Sexual contact®" means any touching of the sexual
or other intimate parts of the person of another for the
purpose of arcusing or gratifying the sexual desire of
either party.
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(56) "Sexual intercourse™ means penetration of the
vulva, anus or mouth of one person by the penis of another
person, or penetration of the vulva or anus of one person by
any body member of another person or penetration of the
vulva, or anus of one person by any foreign instrument or
object manipulated by another person for the purpose of
arousing or gratifying the sexual desire of either party.
Any penetration, however slight, is sufficient.

{57} "Solicit" or “solicitation®™. means to command,
authorize, urge, incite, request, or advise another to
comunit an offense.

(58) "State" or "this state” means the state of

Montana, and all the land and water in respect to which the

" state of Montana has either exclusive or concurrent

jurisdiction, and the air space above such land and water.

(59) "Statute" means any act of the legislature of this

state.

(60) "Stolen property®™ means property over which
control has been cbtained by theft.

(61} "A stop"™ is the temporary detention of a person
that results when a peace officer orders the person to
remain in his presence,

(62) " Tamper" means to interfere with something
improperly, meddle with it, make unwarranted alterations in
its existing condition, or deposit refuse upon it.
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(63} "Threat" means a menace, however communicated to:

fa) inflict physical harm on the person threatened or
any other person or on property; or

(b) subject any person to physical confinement or
restraint; or

{c) commit any criminal offense; or

(d) accuse any person of criminal cffense; or

(e} expose any person to hatred, contempt or ridicule:
or

(f) harm the credit or business repute of any person;
or

{g) reveal any information sought to be concealed by
the person threatened; or

(n) take action as an official against anyone or
anything, or withhold official action, or cause such action
or withholding; or

{i) bring about or continue a strike, boycott, or other
similar collective action if the property is not demanded or
received for the benefit of the jroups whica ne purports to
represent; or

{3} testify or provide information or wWithhold
testimony or information with respect to another's legal
claim or defense.

(64) (a) "Value" means the market value of the property

at the time and place of the crime, or if suca cannot be
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satisfactorily ascertained, the cost of the replacement of
the property within a reasonable time after the crime. If
the offender appropriates a portion of the value of the
property, the value shall be datermined as follows:

(i) The value of an instrusent constituting an evidence
of debt, such as a check, draft or promissory note, shall be
deemad the amount due or collectible thereon or thereby,
such figure ordinarily being the face amount of the
indebtedness lessa any portion thereof which has  been
satisfied,

(ii) The wvalue of any other instrument which creates,
releases, discharges, or otherwise affects any valuable
legal right, privilege or obligation shall be deemed the
amount of economic loss which the owner of the instrument
might reasonably suffer by wvirtue of the loss of the
instrument.

(b} Jnen it cannot be determined if the wvalue of the
property 1is more or 1less than one hundrad fifty dollars
($150) by the standards set forth in subsection (64} (a)
above, its value shall be deemed to be an amount less than
one hundred fifty dollars (5150).

{(c) Amounts involved in thefts committed pursuant to a
comrion scheme or the same transaction, whether from the same
person or several persons, may be aggregated in determining

the value of the property.
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(65) ™Vehicle"” means any device for transportation by
land, water or air, or mobile eguipment with provision for
transport of an operator.

(66) “Weapon"™ means any instrument, article or
substance which, regardless of its primary function, is
readily capable of being used to produce death or serious
bedily injury.

{67) "Witness* means a person whose testimony is
desired in any proceeding or in any investigation by a grand
jury or in a criminal action, prosecution or proceeding.

(68) "Without consent” means:

{(a) the victim is compelled to submit by force or by
threat of Vimmineat death, bodily injury, or kidnapping, to
be inflicted on anyone; or

(b) the victim is incapable of consent because he is:

(i) mentally defective or incapacitated; or

(ii) physically helpless; or

(iii) less than sixteen (l6} years old."

-End-
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