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SENATE BILL ,NO. _5_ 

INTRODUCED BY REGAN, GREELY 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REVISE THE MARRIAGE 

AND DISSOLUTION OF MARRIAGE LAWS OF THIS STATE BY ADOPTING 

THE PROVISIONS OF THE UNIFORM l~RRIAGE AND DIVORCE ACT AS 

RECOMMENDED BY THE NATIONAL CONFERENCE OF COMMISSIONERS ON 

UNIFORM STATE LAWS~ AMENDING SECTION 48-130, R.C.M. 1947; 

AND REPEALING SECTIONS 21-101 THROUGH 21-150, 48-101, 48-103 

THROUGH 48-105, 48-111, 48-115, 48-116 1 48-118.1, 48-119, 

48-120 1 48-122, 48-125, 48-127 THROUGH 48-129 1 48-133, 

48-142, 48-143 1 48-145 1 48-149, 48-150, 48-201 THROUG~ 

48-203, 48-206, AND 48-207, R.C.M. 1947; AND PROVIDING AN 

EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title. This act may be cited as the 

•uniform Marriage and Divorce Act•. 

Section 2. Purposes of act. "This act shall be 

liberally construed and applied to promote its underlying 

purposes, which are to: 

(1) provide adequate procedures for the solemnization 

and registration of marriage; 

(2) strengthen and preserve the integrity of marriage 

and safeguard family relationships; 
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(3) promote the amicable settlement of disputes that 

have arisen between parties to a marriage; 

(4) mitigate the potential harm to the spouses and 

their children caused by the process of legal dissolution of 

marriage; 

(5) make reasonable provision for spouse and minor 

children during and after litigation; and 

(6) make the law ~f legal dissolution of marriage 

effective for dealing with the realities of matrimonial 

experience by making irretrievable breakdown of the marriage 

relationship the sole basis for its dissolution. 

Section 3. Uniformity of application and construction. 

This act shall be so applied and construed as to effectuate 

its general purpose to make uniform the law with respect to 

the subject of this act among those states which enact it. 

Section 4. Formalities. Marriage is a personal 

relationship between a man and a woman arising out of a 

civil contract to which the consent of the parties is 

essential, A marriage licensed, solemnized, and registered 

as provided in this act is valid in this state. A marriage 

may be contracted, maintained, invalidated, or dissolved 

only as provided by the law of this stat~. 

Section 5. Form of application, license, certificate, 

and consent. (1) The director of the department of health 

and environmental sciences shall prescribe the form for an 
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application for a marriage license, which shall include the 

following information: 

(a) name, sex, occupation, address, social security 

number, date and place of birth of each party to the 

proposed marriage; 

(b) if either party was previously married, his name, 

and the date, place, and court in which the marriage was 

dissolved or declared invalid or the date and place of death 

of the former spouse; 

(c) name and address of the parents or guardian of 

each party; 

(d) whether the parties are related to each other and, 

if so, their relationship; and 

·(e) the name and d!te of birth of any child, of whom 

both parties are parents, born prior to the making of the 

application unless their parental rights and the parent and 

child relationship with respect to the child have been 

terminated. 

(2) The director of the department of health and 

environmental sciences shall prescribe the forms for the 

marriage license, the marriage certificate, and the consent 

to marriage. 

Section 6, License to marry. When a marriage 

application has been completed and signed by both parties to 

a prospective marriage and at least one (1) party has 
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appeared before the clerk of the district court and paid the 

marriage license fee of five dollars ($5), the clerk of the 

district court shall issue a license to marry and a marriage 

certificate fo~ upon being furnished: 

(1) satisfactory proof that each party to the marriage 

will have attained the age of eighteen (18) years at the 

time the marriage license is effective, or will have 

attained the age of sixteen (16) years and has either the 

consent to the marriage of both parents or his guardian, or 

judicial approval; and 

(2) satisfactory 

prohibited; and 

proof that the marriage is not 

(3) a certificate of the results of any medical 

examination required by the laws of this state. 

Section 7. Effective date of license. A license to 

marry becomes effective throughout this state three (3) days 

after the date of issuance, unless the judge of the district 

court orders that the license is effective when issued, and 

expires one hundred eighty (180) days after it becomes 

effective. 

Section 8. Judicial approval. (1) The district 

court, after a reasonable effort has been made to notify the 

parents or guardian of each underaged party, may order the 

clerk of the district court to issue a marriage license and 

a marriage certificate form: 
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(a) to a party aged sixteen. (16) or seventeen (17) 

years who has no parent capable of consenting to his 

marriage, or whose parent or guardian has not consented to 

his marriage; or 

(b) to a party under the age of sixteen (16) years who 

has the consent of both parents to his marriage, if capable 

of giving consent, or of his guardian. 

(2) A marriage license and a marriage certificate form 

may be issued under this section only if the court finds 

that the underaged party is capable of assuming the 

responsibilities of marriage and the marriage will serve his 

best interest. Pregnancy alone does not establish that the 

best interest of the party will be served. 

(3) The district court shall authorize performance of 

a marriage by proxy upon the showing required by the 

provisions on solemnization. 

Section 9. Solemnization and registration. (l} A 

marriage may be solemnized by a judge of a court of record, 

by a public official whose powers include solemnization of 

marriages, or in accordance with any mode of solemnization 

recognized by any religious denomination, Indian nation or 

tribe, or native group. Either the person solemnizing the 

marriage, or, if no individual acting alone solemnized the 

marriage, a party to the marriage, si1all complete the 

marriage certificate form and forward it: to the clerk of the 
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district court. 

(2) If a party to a marriage is unable to be present 

at the solemnization, he may authorize in writing a third 

person to act as his proxy. If the person solemnizing the 

marriage is satisfied that the absent party is unable to be 

present and has consented to the marriage, he may solemnize 

the marriage by proxy. If he is not satisfied, the parties 

may petition the district~ourt for an order permitting the 

marriage to be solemnized by proxy, 

(3) Upon receipt of the marriage certificate, the 

clerk of the district court shall register the marriage. 

(4) The solemnization of the marriage is not 

invalidated by the fact that the person solemnizing the 

marriage was not legally qualified to solemnize it, if 

either party to the marriage believed him to be so 

qualified. 

Section 10. Prohibited marriages. (1} Marriages 

between parents and children, ancestors and descendants of 

every degree, and between brothers and sisters of the half 

as well as the whole blood, and between nieces and uncles, 

and between aunts and nephews, and between first cousins, 

and between persons, either of whom is feebleminded, are 

prohibited and void from the beginning, 

relationship is legitimate or illegitimate. 

whether the 

( 2) Children born of a prohibited marriage are 
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legitimate. 

Section 11. Declaration of invalidity. (1) 

district court shall enter its decree declaring 

The 

the 

invalidity of 

circumstances: 

a marriage entered into under the following 

(a) a party lacked capacity to consent to the marriage 

at the time the marriage was solemnized, either because of 

mental incapacity or infirmity or because of the influence 

of alcohol, drugs, or other incapacitating substances, or a 

party was induced to enter into a marriage by force or 

duress, or by fraud involving the essentials of marriage; 

(b) a party lacks the physical capacity to consummate 

the marriage by sexual intercourse, and at the time the 

marriage was solemnized t~ other party did not know of the 

incapacity. 

(c} a party was under the age of sixteen (16) years 

and did not have the consent of his parents or guardian and 

judicial approval or was aged sixteen (16) or seventeen {17) 

years and did not have the consent of his parents or 

guardian or judicial approval; or 

(d) the marriage is prohibited. 

(2) A declaration of invalidity under subsection 

(1) (a) through (c) may be sought by any of the following 

persons and must be commenced within the times specified, 

but in no event may a declaration of invalidity be sought 
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after the death of either party to the marriage: 

(a) for a reason set forth in subsection (1) (a), by 

either party or by the legal representative of the party who 

lacked capacity to consent, no later than ninety (90) days 

after the petitioner obtained knowledge of the described 

condition; 

(b) for the reason set forth in subsection (1) (b), by 

either party, no later than one (1) year after the 

petitioner obtained knowledge of the described condition; 

(c) for the reason set forth in subsection (1) (c), by 

the underaged party, his parent or guardian, prior to the 

time the underaged party reaches the age at which he could 

have married without satisfying the omitted requirement. 

(3) A declaration of invalidity for the reason set 

forth in subsection (1) (d) may be sought by either party, 

the legal spouse in case of a bigamous marriage, the county 

attorney, or a child of either party, at any time prior to 

the death of one (1) of the parties. 

(4) Children born of a marriage declared invalid are 

legitimate. 

(5} Unless 'he court finds, after a consideration of 

all relevant circumstances, including the effect of a 

retroactive decree on third parties, that the interests of 

justice would be served by making the decree not 

retroactive, it shall declare the marriage invalid as of the 
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date of the marriage. The provisions of this act relating 

to property rights of the spouses, maintenance, support, and 

custody of children on dissolution of marriage are 

applicable to nonretroactive decrees of invalidity. 

Section 12. Putative spouse. Any person who has 

cohabited with another to whom he is not legally married in 

the good faith belief that he was married to that person is 

a putative spouse until knowledge of the fact that he is not 

legally married terminates his status and prevents 

acquisition of further rights. A putative spouse acquires 

the rights conferred upon a legal spouse, including the 

right to maintenance following termination of his status, 

whether or not the marriage is prohibited (section 10) or 

declared invalid (section 11). If there is a legal spouse 

or other putative spouses, rights acquired by a putative 

spouse do not supersede the rights of the legal spouse or 

those acquired by other putative spouses, but the court 

shall apportion property, maintenance, and support rights 

among the claimants as appropriate in the circumstances and 

in the interests of justice. 

Section 13. Application. All marriages contracted 

within this state prior to the effective date of this act, 

or outside the state, that were valid at the time of the 

contract or subsequently validated by the laws of the place 

in which they were contracted or by the domicil of the 
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parties, are valid in this state. 

Section 14. Validity of common law marriage. Common 

law marriages are not invalidated by this act. Declarations 

of marriage pursuant to sections 48-130 through 43-132 are 

not invalidated by this act. 

Section 15. Application of the Montana rules of civil 

procedure to proceedings under this act. (1) The Montana 

rules of civil procedure a~ply to all proceedings under this 

act, except as otherwise provided in this act. 

(2) A proceeding for dissolution of marriage, legal 

separation, or declaration of invalidity of marriage shall 

be entitled "In re the Marriage of and 

A custody or support proceeding shall be 

entitled •rn re the (Custody) (Support) of 

{3) The initial pleading in all proceedings under this 

Qct shall be denominated a petition. A responsive pleading 

shall be denominated a response. Other pleadings, and all 

pleadings in other matters under this act, shall be 

denominated as provided in the Montana rules of civil 

procedure. 

(4) In this act, "decree" includes "judgment". 

(5) A decree of dissolution or of legal separation, if 

made, shall not be awarded to one of the parties, but shall 

provide that it affects the status previously existing 

between the parties in the manner decreed. 

-lJ- •,58~ 
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Section 16. Dissolution of marriage--legal separation. 

(1) The district court shall enter a decree of dissolution 

of marriage if: 

(a] the court finds that one of the parties, at the 

time the action was commenced, was domiciled in this state, 

or was stationed in this state while a member of the armed 

services, and that the domicil or military presence has been 

maintained for ninety (90) days next preceding the making of 

the findings; 

(b) the court finds that the marriage is irretrievably 

broken, which findings shall be supported by evidence 

(i) that the parties have lived separate and apart for 

a period of more than one hundred eighty (180) days next 

preceaing the commencement.of this proceeding, or 

(H) that there is serious marital discord which 

adversely affects the attitude of one or both of the parties 

towards the marriage; and 

(c) the court finds that the conciliation provisions 

of the Montana Conciliation Law and of section 19 either do 

not apply or have been met; and 

(d) to the extent it has jurisdiction to do so, the 

court has considered, approved, or made provision for child 

custody, the support of any child entitled to support, the 

maintenance of either spouse, and the disposition of 

property; or provided for a separate, later hearing to 
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complete these matters. 

(2) If a party requests a decree of legal separation 

rather than a decree of dissolution of marriage, the court 

shall grant the decree in that form unless the other party 

objects. 

Section 17. Procedure -- commencement -- pleadings 

abolition of existing defenses. (1) All proceedings under 

this act are commenced in the manner provided by the Montana 

rules of civil procedure. 

(2) The verified petition in a proceeding for 

dissolution of marriage or legal separation shall allege 

that the marriage is irretrievably broken and shall set 

forth: 

(a) the age, occupation, and residence of each party 

and his length of residence in this state; 

(b) the date of the marriage and the place at wnich it 

was registered; 

(c) that the jurisdictional requirements of section 16 

exist and that the marriage is irretrieveably broken in that 

either 

{i) the partioes have lived separate and apart for a 

period of more than one hundred eighty (180] days next 

preceding the commencement of this proceeding, or 

(ii) that there is serious marital discord which 

adversely affects the attitude of one or both of the parties 

-12-
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towards the marriage, and that there is no reasonable 

prospect of reconciliation; 

(d) the names, ages, and addresses of all living 

children of the marriage, and whether the wife is pregnant; 

(e) any arrangements as to support, custody, and 

visitation of the children and maintenace of a spouse; and 

(f) the relief sought. 

(3) Either or both parties to the marriage may 

initiate the proceeding. 

(4) If a proceeding is commenced by one of the 

parties, the other party must be served in the manner 

provided by the Montana rules of civil procedure and may 

within twenty (20) days after the date of service file a 

verified response. No decree may be entered until twenty 

(20) days after the date of service. 

(5) Previously existing defenses to divorce and legal 

separation, including but not limited to condonation, 

connivance, collusion, recrimination, insanity, and lapse of 

time, are abolished. 

(6) The court may join additional parties proper for 

the exercise of its authority to implement this act. 

Section 18. Temporary order or temporary injunction. 

(l) In a proceeding for dissolution of marriage or for 

legal separation, or in a proceeding for disposition of 

property or for maintenance or support following dissolution 
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of the marriage by a court which lacked personal 

jurisdiction over the absent spouse, either party may move 

for temporary maintenance or temporary support of a child of 

the marriage entitled to support. The motion shall be 

accompanied by an affidavit setting forth the factual basis 

for the motion and the amounts requested. 

(2) As a part of a motion for temporary maintenance or 

support or by independent motion accompanied ~y affidavit, 

either party may request the court to issue a temporary 

injunction for any of the following relief: 

(a) restraining any person from transferring, 

encumbering, concealing, or otherwise disposing of any 

property except in the usual course of business or for the 

necessities of life, and, if so restrained, requiring him to 

notify the moving party of any proposed extraordinary 

expenditures made after the order is issued; 

(b) enjoining a party from molesting or disturbing the 

peace of the other party or of any child; 

(c) excluding a party from the family home or from the 

horne of the other party upon a showing that physical or 

emotional harm would otherwise result; 

(d) enjoining a party from removing a child from the 

jurisdiction of the court; and 

(e) providing other injunctive 

circumstances. 

-14-
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(3) The court may issue a temporary restraining order 

without requitihg notice to the other party only if it finds 

on the basis of the moving affidavit or other evidence that 

irreparable injury will result to the moving party if no 

order is issued until the time for responding has elapsed. 

(4) A response may be filed within twenty 120) days 

after service of notice of motion or at the time specified 

in the temporary restraining order. 

(5) On the basis of the showing made and in conformity 

with sections 22 and 23, the court may issue a temporary 

injunction and an order for temporary maintenance or support 

in amounts and on terms just and proper in the circumstance. 

(6) A temporary order or temporary injunction: 

"(a) does not prejud~ce the rights of the parties or 

the child which are to be adjudicated at subsequent hearings 

in the proceeding; 

(b) may be revoked or modified before final decree on 

a showing by affidavit of the facts necessary to revocation 

or modification of a final decree under section 30; and 

(c) terminates when the final decree is entered or 

when the petition for dissolution or legal separation is 

voluntarily dismissed. 

Section 19, Irretrievable breakdown. (1) If both of 

the-parties by petition or otherwise have stated under oath 

or affirmation that the marriage is irretrievably broken, or 
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one of the parties has so stated and the other nas not 

denied it, the court, after hearing, shall make a finding 

whether the marriage is irretrievably broken. 

(2) If one of the parties has denieo under oath or 

affirmation that the marriage is irretrievably oroken, the 

court shall consider all relevant factors, including the 

circumstances that gave rise to filing the petition and the 

prospect of reconciliation, and shall: 

(a) make a finding whether the marriage is 

irretrievably broken; or 

(b) continue the matter for further nearing not fewer 

than thirty (30) nor more than sixty (60) days later, or as 

soon thereafter as the matter may be reached on the court's 

calendar, and may suggest to the parties that tney seek 

counseling. The court at the request of either party shall, 

or on its own motion may, order a conciliation conference. 

At the adjourned hearing the court shall make a finding 

whether the marriage is irretrievably broken. 

(3) A finding of irretrievable breakdown is a 

determination that there is no reasonable pros~ect of 

reconciliation. 

(4) Nothing in this section shall be interpreted to 

affect the provisions of sections 36-201 tnrough 36-205, 

known as the Montana Conciliation Law. 

Section 20. Separation agreement. 
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amicable settlement of dispute~ between parties to a 

marriage attendant upon their separation or the dissolution 

of their marriage, the parties may enter into a written 

separation agreement containing provisions for disposition 

of any property owned by either of them, maintenance of 

either of them, and support, custody, and visitation of 

their children. 

(2) In a proceeding for dissolution of marriage or for 

legal separation, the terms of the separation agreement, 

except those providing for the support, custody, and 

visitation of children, are binding upon the court unless it 

finds, after considering the economic circumstances of the 

parties and any other relevant evidence produced by the 

parties, on their own motion or on request of the court, 

that the separation agreement is unconscionable. 

(3) If the court finds the separation agreement 

unconscionable, it may request the parties to submit a 

revised separation agreement or may make orders for the 

disposition of property, maintenance, and support. 

(4) If the court finds that the separation agreement 

is not unconscionable as to disposition of property or 

maintenance, and not unsatisfactory as to support: 

(a) unless the separation agreement provides to the 

contrary, its terms shall be set forth in the decree of 

dissolution or legal separation and the parties shall be 

-17-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

lB 

19 

20 

21 

22 

23 

24 

25 

' 

LC 0002 

ordered to perform them, or 

(b) if the separation agreement provides that its 

terms shall not be set forth in the decree, the decree shall 

identify the separation agreement and state that the court 

has found the terms not unconscionable. 

(5) Terms of the agreement set forth in the decree are 

enforceable by all remedies available for enforcement of a 

judgment, including contempt, and are enforceable as 

contract terms. 

(6} Except for terms concerning the support, custody, 

or visitation of children, the decree may expressly preclude 

or limit modification of terms set forth in the decree if 

the separation agreement so provides. Otherwise, terms of a 

separation agreement set forth in the decree are 

automatically modified by modification of the decree. 

Section 21. Disposition of property. (1} In a 

proceeding for dissolution of a marriage, legal separation, 

or disposition of property following a decree of dissolution 

of marriage or legal separation by a court which lacked 

personal jurisdiction over the absent spouse or lacked 

jurisdiction to dispose of the property, the court, without 

regard to marital misconduct,·shall, and in a vroceeding for 

legal separation may, finally equitably apportion between 

the parties the property and assets belonging to either or 

both however and whenever acquired, and whether the title 

-18- -~:a . . ~ ,_ v.a 
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thereto is in the name of the husband or wife or both. In 

making apportionment the court shall consider the duration 

of the marriage, and prior marriage of either party, 

antenuptial agreement of the parties, the age, health, 

station, occupation, amount and sources of income, 

vocational skills, employability, estate, liabilities, and 

needs of each of the parties, custodial provisions, whether 

the apportionment is in lieu of or in addition to 

maintenance, and the opportunity of each for future 

acquisition of capital assets and income. The court shall 

also consider the contribution or dissipation of value of 

the respective estates, and the contribution of a spouse as 

a homemaker or to the family unit. In disposing of property 

acqu~red prior to the mar~iage; property acquired by gift, 

bequest, devise or descent; property acquired in exchange 

for property acquired before the marriage or in exchange for 

property acquired by gift, bequest, devise, or descent; the 

increased value of property acquired prior to marriage; and 

property acquired by a spouse after a decree of legal 

separation, the court shall consider those contributions of 

the other spouse to the marriage, including the non~onetary 

contribution of a homemaker; the extent to which such 

contributions have facilitated the maintenance of this 

pro~erty and whether or not the property disposition serves 

as an alternative to maintenance arrangements. 
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(2) In a proceeding, the court ~ay protect and promote 

the best interests of the children by setting aside a 

portion of the jointly and separately held estates of the 

parties in a ·separate fund or trust for the support, 

maintenance, education, and general welfare of any minor, 

dependent, or incompetent children of the parties. 

section 22. Maintenance. (l) In a proceeding for 

dissolution of marriage or legal separation, or a proceeding 

for maintenance following dissolution of the warriage by a 

court which lacked personal jurisdiction over the absent 

spouse, the court may grant a maintenance order for either 

spouse only if it finds that the spouse seeking maintenance: 

(a) lacks sufficient property to provide for his 

reasonable needs, and 

(b) is unable to support himself through appropriate 

employment or is the custodian of a child whose condition or 

circumstances make it appropriate that the custodian not be 

required to seek employment outside the home. 

(2) The maintenance order shall be in such amounts and 

for such periods of time as the court deems just, without 

regard to marital ~isconduct, and after considering all 

relevant facts including: 

(a) the financial resources of the party seeking 

maintenance; including marital property apportioned to him, 

and his ability to meet his needs independently, including 
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the extent to which a provis~on for support of a child 

living with the party includes a sum for that party as 

custodian; 

(b) the time necessary to acquire sufficient education 

or training to enable the party seeking maintenance to find 

appropriate employment; 

(c) the standard of living established during the 

marriage; 

(d) the duration of the marriage; 

(e) the age, and the physical and emotional condition 

of the spouse seeking maintenance; and 

(f) the ability of the spouse from whom maintenance is 

sought to meet his needs while meeting those of the spouse 

seeking maintenance. 

Section 23. Child support. In a proceeding for 

dissolution of marriage, legal separation, maintenance, or 

child support, the court may order either or both parents 

owing a duty of support to a child to pay an amount 

reasonable or necessary for his supPort, without regard to 

marital misconduct, after considering all relevant factors 

including: 

(1) the financial resources of the cnild; 

(2) the financial resources of the custodial parent; 

(3) the standard of living the child would have 

enjoyed had the marriage not been dissolved; 
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(4) the physical and emotional condition of the child, 

and his educational needs; and 

(5) the financial resources and needs of the 

noncustodial parent. 

Section 24. Representation of child. The court may 

appoint an attorney to represent the interests of a minor 

dependent child with respect to his support, custody, and 

visitation. The court shall enter an order fo~ costs and 

fees in favor of the child's attorney. The order shall be 

made against either or both parents, except that, if the 

responsible party is indigent, the costs shall be waived. 

Section 25. Payment of maintenance or support to 

court. (1) Upon its own motion or upon motion of either 

party, the court may order at any time that maintenance or 

support payments be made to the clerk of the district court 

as trustee for remittance to the person entitled to receive 

the payments. 

(2) The clerk of the district court shall maintain 

records listing the amount of payments, the date payments 

are required to be made, and the names and addresses of the 

parties affected by the order. 

(3) The parties affected by the order shall inform the 

clerk of the district court of any change of address or of 

other condition that may affect the administration of the 

order. 
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Section 26.· Assignments. The court may order the 

person obligacsa to pay support or maintenance to make an 

assignment of a part of his periodic earnings or trust 

income to the person entitled to receive the payments. The 

assignment is binding on the employer, trustee, or other 

payor of the funds two (2) weeks after service upon him of 

notice that it has been made. The payor shall withhold from 

the earnings or trust income payable to the person obligated 

to sup~ort the amount specified in the assignment and shall 

transmit the payments to the person specified in the order. 

The payor may deduct from each payment a sum not exceeding 

one dollar ($1) as reimbursement for costs. An employer 

shall not discharge or otherwise discipline an employee as a 

resuft of a wage or ~ary assignment authorized by this 

section. 

Section 27. Costs--attorney's fees. The court from 

time to time after considering the financial resources of 

both parties may order a party to pay a reasonable amount 

for the cost to the other party of maintaining or defending 

any proceeding under this act and for attorney's fees, 

including sums for legal services rendered and costs 

incurred prior to the commencement of 

after entry of judgment. The court 

the proceeding or 

may order that the 

amount be paid directly to the attorney, who may enforce the 

order in his name. 
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Section 28. Decree. (1) A decree of dissolution of 

marriage or of legal separation is final when entered, 

subject to the right of appeal. An appeal from the necree 

of dissolution that does not challenge the finding that the 

marriage is irretrievably broken does not delay the finality 

of that provision of the decree which dissolves the marriage 

beyond the time for appealing from that provision, and 

either of the parties may remarry pending appeal. 

(2) No earlier than six (6) months after entry of a 

decree of legal separation, the court on motion of either 

party shall convert the decree to a decree of dissolution of 

marriage. 

(3) The clerk of court shall give notice of the entry 

of a decree of dissolution or legal separation: 

(a) if the marriage is registered in this state, to 

the clerk of the district court of the county where the 

marriage is registered who shall enter the fact of 

dissolution or separation in the book in which the marriage 

license and certificate are recorded; or 

(b) if the marriage is registered in another 

jurisdiction, to the appropriate official of that 

jurisdiction, with the request that he enter the fact of 

dissolution in the appropriate record. 

(4) Upon request by a wife whose marriage is dissolved 

or declared invalid, the court may, and if there are no 
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children of the parties shall, order her maiden name or a 

former name restored. 

Section 29. Independence of provisions of decree or 

temporary order. If a party fails to comply with a 

provision of a decree or temporary order or injunction, the 

obligation of the other party to make payments for support 

or maintenance or to permit visitation is not suspended; but 

he may move the court to grant an appropriate order. 

Section 30. Modification and termination of provisions 

for maintenance, support, and property disposition. (1) 

Except as otherwise provided in subsection (6) of section 

20, the provisions of any decree respecting maintenance or 

support may be modified only as to installments accruing 

subsequent to the motion for modification and only upon a 

showing of changed circumstances so substantial and 

continuing as to make the terms unconscionable. The 

provisions as to property disposition may not be revoked or 

modified, unless the court finds the existence of conditions 

that justify the reopening of a judgment under the laws of 

this state. 

(2) Unless otherwise agreed in writing or expressly 

provided in the decree, the obligation to pay future 

maintenance is terminated upon the death of either party or 

the remarriage of the party receiving maintenance. 

(3) Unless otherwise agreed in writing or expressly 
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provided in the decree, provisions for the support of a 

child are terminated by emancipation of the child but not by 

the death of a parent obligated to support the child. When 

a parent obligated to pay support dies, the amount of 

support may be modified, revoked, or commuted to a lump sum 

payment, to the extent just and appropriate in the 

circumstances. 

Section 31. JurisdiQtion--commencement of proceedings. 

(l) A court of this state competent to decide child custody 

matters has jurisdiction to make a child custody 

determination by initial or modification decree if: 

{a) this state 

(i) is the home state of the child at the time of 

commencement of the proceedings, or 

{ii) had been the child's home state within six {6) 

months before commencement of the proceeding and the child 

is absent from this state because of his removal or 

retention by a person claiming his custody or for other 

reason, and a parent or person acting as parent continues to 

live in this state; or 

(b) it is in the best interest of the child that a 

court of this state assume jurisdiction because 

(i) the child and his parents, or the child and at 

least one contestant, have a significant connection with 

this state, and ·-Os .J-. -··. . ~_...,. "--: . '-:J 
-26-
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(ii) there is available in this state substantial 

evidence concerning the child's present or future care, 

protection, training, and personal relationships; or 

(c) the child is physically present in this state and 

(i) has been abandoned or 

(iil it is necessary in an emergency to protect him 

because he has been subjected to or threatened with 

mistreatment or abuse or is neglected or dependent; or 

(d) (i) no other state has jurisdiction under 

prerequisites substantially in accordance with paragraphs 

(a), {b), or (c), or another state has declined to exercise 

jurisdiction on the ground that this state is the more 

appropriate forum to determine custody of the child, and 

"(ii) it is in his b~st interest that the court assume 

jurisdiction. 

(2) Except under paragraphs (c) and (d) of subsection 

{1), physical presence in this state of the child, or of the 

child and one of the contestants, is not alone sufficient to 

confer jurisdiction on a court of this state to make a child 

custody determination. 

(3) Physical presence 

is not a prerequisite for 

custody. 

of the child, while desirable, 

jurisdiction to determine his 

(4) A child custody proceeding is commenced in the 

district court: 
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(a) by a parent, by filing a petition 

(i) for dissolution or legal separation: or 

(ii) for custody of the child in the county in wnich he . 
is permanently resident or found; or 

(b) by a person other than a parent, by filing a 

petition for custody of the child in the county in which he 

is permanently resident or found, but only if he is not in 

the physical custody of one of his parents. 

(5) Notice of a child custody proceeding shall be 

given to the child's parent, guardian, and custodian, who 

may appear, be heard, and file a responsive pleading. The 

court, upon a showing of good cause, may permit intervention 

of other interested parties. 

Section 32. Best interest of child. The court shall 

determine custody in accordance with the best interest of 

the child. The court shall consider all relevant factors 

including: 

(1) the wishes of the child's parent or parents as to 

his custody; 

(2) the wishes of the child as to his custodian; 

(3) the inte»action and interrelationship of the child 

with his parent or parents, his 

person who may significantly 

interest; 

siblings, and any other 

affect the child's best 

(4) the child's adjustment to his horne, school, and 
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community; and 

(5) the mental and physical health of all individuals 

involved. 

The court shall not consider conduct of a proposed 

custodian that does not affect his relationship to the 

child. 

Section 33. Temporary orders. (1) A party to a 

custody proceeding may move for a temporary custody order. 

The motion must be supported by an affidavit as provided in 

section 40. The court may award temporary custody under the 

standards of section 32 after a hearing, or, if there is no 

objection, solely on the basis of the affidavits. 

(2) If a proceeding for dissolution of marriage or 

legal separation is dismissed, any temporary custody order 

is vacated unless a parent or the child's custodian moves 

that the proceeding continue as a custody proceeding and the 

court finds, after a hearing, that the circumstances of the 

parents and the best interest of the child requires that a . 
custody decree be issued. 

(3) If a custody proceeding commenced in the absence 

of a petition for dissolution of marriage or legal 

separation under subsection (a) (ii) or (b) of section 31 is 

dismissea, any temporary custoay order is vacateJ. 

Section 34. Interviews. (1) The court may interview 

the child in charnbers to ascertain the child's wis!1es as to 

-29-

1 

2 

3 

_4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

' 

LC 0002 

his custodian and as to visitation. The court may permit 

counsel to be present at the interview. The court shall 

cause a record of the interview to be made and to be part of 

the record in the case. 

(2) The court may seek the advice of professional 

personnel, whether or not employed by the court on a regular 

basis. The advice given shall be in writing and made 

available by the court to~ounsel upon request. Counsel may 

examine as a witness any professional personnel consulted by 

the court. 

Section 35. Investigations and reports. (1) In 

contested custody proceedings, and in other custody 

proceedings if a parent or the child's custodian so 

requests, the court may order an investigation and report 

concerning custodial arrangements for the child. The 

investigation and report may be made by the county welfare 

department. 

(2) In preparing his report concerning a child, the 

investigator may consult any person who may have information 

about the child and his potential custodial arrangements. 

Upon order of the court, the investigator may refer the 

child to professional personnel for diagnosis. The 

investigator may consult with and obtain information from 

medical, psychiatric, or other expert persons who have 

served the child in the past without obtaining the consent 
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of the parent. or the child's custodian; but the child's 

consent must be Qbtained if he has reached the age of 

sixteen (16) unless the court finds that he lacks mental 

capacity to consent. If the requirements of subsection (3) 

are fulfilled, the investigator's report may be received in 

evidence at the hearing. 

(3) The court shall mail the investigator's report to 

counsel and to any party not represented by counsel at least 

ten (10) days prior to the hearing. The investigator shall 

make available to counsel and to any party not represented 

by counsel the investigator's file of underlying data, and 

.reports, complete texts of diagnostic reports made to the 

investigator pursuant to the provisions of subsection (2), 

and ·the names and ad~esses of all persons whom the 

investigator has consulted. Any party to the proceeding may 

call the investigator and any person whom he has consulted 

for cross-examination. A party may not waive his right of 

cross-examination prior to the hearing. 

Section 36. Hearings. (1) Custody proceedings shall 

receive priority in being set for hearing. 

(2) The court may tax as costs the payment of 

necessary travel and other expenses incurred by any person 

whose presence at the hearing the court deems necessary to 

determine the best interest of the child. 

(3) The court without a jury shall determine questions 
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of law and fact. If it finds that a public hearing may be 

detrimental to the child's best interest, the court may 

exclude the public from a custody hearing, but may admit any 

person who hAs a direct and legitimate interest in the 

particular case or a legitimate educational or research 

interest in the work of the court. 

(4) If the court finds it necessary to protect the 

child's welfare that the record of any interview, report, 

investigation, or testimony in a custody proceeding be kept 

secret, the court may make an appropriate order sealing the 

record. 

Section 37. Visitation. (1) 

custody of the child is entitled to 

rights unless the court finds, 

A parent not granted 

reasonable visitation 

after a hearing, that 

visitation would endanger seriously the child's physical, 

mental, moral, or emotional health, 

(2) The court may modify an order granting or denying 

visitation rights whenever modification would serve the best 

interest of the child; but the court shall not restrict a 

parent's visitation rights unless it finds that the 

visitation would e~danger seriously the child's physical, 

mental, moral, or emotional health. 

Section 38. Judicial supervision. (1) Except as 

otherwise agreed by the parties in writing at the time of 

the custody decree, the custodian may determine the child's 
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upbringing, including his educ~tion, health care, and 

religious training, unless the court after hearing, finds, 

upon motion by the noncustodial parent, that in the absence 

of a specific limitation of the custodian's authority, the 

child's physical health would be endangered or his emotional 

development significantly impaired. 

(2) If both parents or all contestants agree to the 

order, or if the court finds that in the absence of the 

order the child's physical health would be endangered or his 

emotional development significantly impaired, the court may 

order the county welfare department to exercise continuing 

supervision over the case to assure that the custodial or 

visitation terms of the decree are carrieQ out. 

Section 39. Modification. (1) No motion to modify a 

custody decree may be made earlier than two (2) years after 

its date, unless the court permits it to be made on the 

basis of affidavits that there is reason to believe the 

child's present environment may endanger seriously his 

physical, mental, moral, or emotional i1ealth. 

(2) If a court of this state has jurisdiction pursuant 

to the Uniform Child Custody Jurisdiction Act, the court 

shall not modify a prior custody decree unless it finds, 

upon the basis of facts that have arisen since the ~rior 

decree or that were unknown to the court at the time of 

entry of the ~rior decree, that a change has occurred in the 
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circumstances of the child or his custodian, and that the 

modification is necessary to serve the best interest of the 

child. In applying these standards the court shall retain 

the custodian appointed pursuant to the prior decree unless: 

(a) the custodian agrees to the modification; 

{b) the child has been integrated into the family of 

the petitioner with consent of the custodian; or 

(c) the child's 1Jresent environment endangers 

seriously his physical, mental, moral, or emotional health, 

and the harm likely to be caused by a change of environment 

is outweighed by its advantages to him. 

{3) Attorney fees and costs shall be assessed against 

a party seeking modification if the court finds that the 

modifi-cation action is vexatious and constitutes harassment. 

Section 40. Affidavit practice. A party seeking a 

~emporary custody order or modification of a custody decree 

shall submit together with his moving papers an affidavit 

setting forth facts supporting the requested order or 

modification and shall give notice, together with a copy of 

his affidavit, to other parties to the proceeding, who may 

file opposing affidavits. The court shall deny the motion 

unless it finds that adequate cause for hearing the motion 

is established by the affidavits, in which case it shall set 

a date for nearing on an order to show cause why the 

requested order or modification should not be granted. 
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Section 41~ Application. (1) This act applies to all 

proceedings commenced on or after its effective date. 

(2) This act applies to all pending actions and 

proceedings commenced prior to its effective date with 

respect to issues on which a judgment has not been entered. 

Pending actions for divorce or separation are deemed to have 

been commenced on the basis of irretrievable breakdown. 

Evidence adduced after the effective date of this act shall 

be in compliance with this act. 

(3) This act applies to all proceedings commenced 

after its effective date for the modification of a judgment 

or order entered prior to the effective date of this act. 

(4) In any action or proceeding in which an appeal was 

pending or a new trial.was ordered prior to the effective 

date of this act, the law in effect at the time of the order 

sustaining the appeal or the new trial governs the appeal, 

the new trial, and any subsequent trial or appeal. 

Section 42. Act supersedes other laws or regulations. 

If any provision of this act is in conf1ict with any other 

law of this state, or any rule or regulation promulgated 

thereunder, this act shall govern and control, and such 

other law, rule, or regulation shall be deemed superseded 

for the purpose of this act. 

Section 43. Severability. If any provision of this 

act or application thereof to any person or circumstance is 
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held invalid, the invalidity does not affect other 

provisions or applications of the act which can be given 

effect without the invalid provision or application, and to 

this end the provisions of the act are severable. 

Section 44. Section 48-130, R.C.M. 1947, is amended to 

read as follows; 

"48-130. Declaration of marriage without 

solemnization--how made. Persons desiring to consummate a 

marriage by written declaration in this state without the 

solemnization provided for in section te-::6 9 of this act 

must prior to executing the declaration, secure the 

premarital test certificate required by see~~eft-4&-:34 this 

~· which shall be firmly attached to the declaration and 

shall be filed by the clerk of the district court in the 

county where the contract was executed. Any such 

declaration of marriage shall substantially contain the 

following; 

1. The names, ages, and residences of the parties; 

2. The fact of marriage; 

3. Name of father., and maiden name of mother., of both 

parties, and addre~s of each; 

4. That both parties are legally competent to enter 

into the marriage contract. 

Such declaration must be subscribed by the parties and 

attested by at least two (2) witnesses, and formally 
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1 acknowledged before the clerk of the district court of said 

2 county. Unless all the provisions of this act shall be 

3 complied with the marriage shall be deemed invalid." 

4 Section 45. Sections 21-101 through 21-150 1 48-101 1 

5 48-103 through 48-105 1 48-111 1 48-115 1 48-116 1 48-118.1 1 

6 48-119 1 48-120 1 48-122 1 48-125 1 48-127 through 48-129 1 

7 48-1331 48-1421 48-1431 48-145 I 4 8-1491 48-150 I 4 B-201 

8 through 48-203 1 48-206 1 and 48-207 1 R.C .M. 194 7 1 are 

9 repealed. 

10 Section 46. This act is effective January 1 1 1976. 

-End-
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SENATE BILL HO. 5 

li~RODUCBD BY REGAl, GREELY 

A BILL FOR AI ACT EITITLBD: •AI ACT TO REVISE THE ftA~RIAGE 

AID DISSOLUTIOI OF BABRIAGE LliS OP THIS STATE BY ADOPTING 

THE PBOVISIOIS OF TRE OIIFOB! BARRIAGE AID DIYOBCE ACT AS 

BECOBftENDED BY THE IATIOIAL COJPEBEICE OF CO!!ISSIOIEBS OK 

UNIPORft STATE LAWS; AftEHDIIG SECTIOB 46-130, B.C.!. 1947; 

AID REPEALING SECTIONS 21-101 THROUGH 2l-150, 48-101, 4S-TG3 

THROUGH 48-105, 48-111, 48-115, 48-116, 48-118.1, qB-119, 

48-120, 46-122, 48--125, 48-127 THROUGH 48--129, 48-133, 

48-142, 48--143, 48-145, 48-149, 48-150, 48-201 THROUGH 

48-203, 48-206, AID 48-207, B.C.!. 1947; AMD PROVIDING AM 

EFFECTIVE DATE.• 

BE IT El ACTED BY THE LEGISLATUBE OF 'fBI:: S'I'ATE OF KO!JTlliA: 

Section 1. Short title. 'this act uy be cited as the 

nonifor• ~arriage and Divorce Act". 

Section 2. Purposes of act. rhis act shall be 

liberally construed and applied to pro•ote its underlying 

purposes, which are to: 

(1) provide adequate procedures for the solemnization 

and registration of aarriage; 

(2) strengthen and preserve the integrity of aarriage 

and safeguard faaily relationships; 
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{3} pro•ote the aaicable settle•ent of disputes that 

have arisen between parties to a aarriage; 

(4) ait.igate the potential hara to the spouses and 

their children caused by the process of legal dissolution of 

•arriage; 

(5) aake reasonable provision for spouse and ainor 

children during and after litigation; and 

(6} aake the ~v of legal dissolution of •arriage 

effective tor dealing with the realities of aatri•onial 

experience by aakinq irretrievab~e breakdown of the aarriaqe 

relationship the sole basis for its dissolution. 

Section 3. Dnifor.ity of application and construction. 

This act shall be so applied and construed as to effectuate 

its general purpose to aake unifora the lav with respect to 

the subject of this act aaong those states which enact it. 

Section 4. For.alities. ftarriage is a personal 

relationship between a aan and a voaan arising out of a 

civil contract to which the consent of the parties is 

essential. A aarriage licensed, soleanized, and registered 

as provided in this act is valid in this state. A marriage 

aay be contracted, •aintained, invalidated< or dissolved 

only as provided by the lav of this state. 

Section 5. For. of application, license, certificate, 

and consent. (1) The director of the departaent of health 

and environaental sciences shall prescribe the form for an 
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application for a Barriage license. vbich shall include the 

following inforBation: 

(a) naBe, sex, address, I!Uieia1. seeaEi.'-7 

aaahe£ 1 date and place of birth of each party to the 

proposed aarriage; 

(b) if either party was previously.•arried, his naae. 

and tbe date, place, and court in which the marriage vas 

dissolwed or declared inwalid or the date and place of death 

of the foraer spouse; 

(c) naBe and address of the parents or guardian of 

each party; 

(d) vhetber the parties are r~lated to each other and, 

if so, their relationship; and 

(e) the naae and date of birth of any child, of vhoa 

both parties are parents, born prior to the Baking of the 

application unless their parental rights and the parent and 

child relationship vith respect to the child haTe been 

te:rainated. 

(2) The director of the departaent of health and 

enwironBental sciences shall prescribe the foras for the 

aarriage license, the aarriage certificate, and the consent 

to aarriage. 

Section 6. License to aarry. lihea a Barriage 

application bas been coapleted and signed by both parties to 

a prospect~Ye aarriage and at least one (~) party has 
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appeared before the c~erk of the district court and paid the 

aarriage license fee flf1EEII DOLLARS 

1112l• the clerk of the district court shall issue a l~cense 

to aarry and a aarriage certificate fora upon being 

furnished: 

(1) satisfactory proof that each party to the aarriaqe 

vill have attained the age of eighteen (18t years at the 

tiae the aarriage license is eftectiwe. or vill hawe 

attained the age of sixteen (16) years and bas either the 

consent to the Barriage of both parents or his guardian, or 

judicial approval; and 

(2) satisfactory 

prohibited; and 

proo± that the aarriage is not 

(3) a certificate of the results of any aedical 

e~aaination required by the laws of this state. 

Section 7. Effectiwe date of license. A license to 

Barry becoBes effectiwe throughout this state three 13) days 

after the date of issuance, unless the judge of the district 

court orders that the license is effectiYe when issued. and 

ezpires one hundred eighty (180) days after it beL~Bes 

effectiwe. 

Section 8. Judicial approYal. (1) The district 

i •• aMity tllle 8le afie~t lllas llleea •• e 8 l!&iHie&a 

court, aite§ a ~··~'" aay order the a·aa ei 888111 aaae.aee pa•e•._ e• •••• 1 

clerk of the district court to issue a aarriaqe license and 
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a aaEEia~e eeFl.tiaa4;e {BEat 

(a) 4;e a paMf ot~etl eiHeea ( lfiJ BE seveaile ea f17l 

yeaEs waB &as aB paEea4; eapa~le ef eeasea4lia9 4;e his 

(~) \e a pa~f aaaeE 4lhe a§e et si•4;eea (18) yeaE& vae 

I lllBIIIIGE 

CEB!lflClTE 1011 t9 ! Pl¥TI AGED SlXrEEH l16) OB SBJEITEEH 

(171 lEApS WIO BAS 10 P!BEBT CJPAB.E OF CONSEBTIHG TO HIS 

ftlB&IAGE, OR BAS THE CO!SE!T OP BOTH Pli!EBTS, 011 OP THE 

f!REJT BAVIIG fHE ACTUAL CARE, CUSTODY, AMU CO!T~OL, TO BIS 

liARBlAGE, Il C)PABLE OF GIYlBG COISE!T, 011 Of BIS GDAhDIAB. 

THE COURT liJJ BIOUIRE BOrH PARTIES TO PlBTlCIPATE IN A 

RElSOI!BLE PIBIOp OP ftARRIAGE COD!SELIIG WITH A DESIGNATED 

COUBSELOB AS A COHUITIO! OF THE ORDER fOh ISSDJHCE OF A 

lllJjlA§E LlCIISE AID A !IRRllGE CEJTIPICATE FORI! DNDEh THIS 

SEC'UOII. 

(2) A aarriaqe license and a aarriage certificate fora 

aay be issued under this section only if the court finds 

that the u~deraqed party is capable of assuaing the 

responsibilities of aarriage and the aarriaqe vill serve his 

best interest. Pregnancy alone does not establish that the 

best interest of the party vill be served. 

(3) lbe district court shall authorize perfor1ance of 
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a aarriage by pro~y upon the shoving required by the 

provisions on soleanization. 

Section 9. Soleanization and registration. (1) A 

aarriage aay be soleanized by a judge of a court of record, 

by a public official vhose powers include soleanization of 

aarriages, or in accordance vith any aode of soleanization 

recognized by any religious denoaination, Indian nation or 

tribe, or native group. Bither the person soleanizing the 

aarriage~ or, if no individual acting alone soleanized the 

aarriaqe, a party to the aarriage, shall coaplete the 

aarriage certificate fora and forward it to the clerk of the 

district court. 

(2) If a party to a aarriaqe is unable to be present 

at the suleanization, he aay authorize in writing a third 

person to act as his pro~y. If the person soleanizing the 

aarriage is satisfied that the absent party is unable to be 

present and has consented to the aarriaqe, he aay soleanize 

the aarriage by proiy. If he is not satisfied, the parties 

aay petition the district court for an order peraitting the 

aarriage to be soleanized by pro~y. 

C31 Upon receipt of the aarriage certificate, the 

clerk of the district court shall register the aarriage. 

(4) The soleanization of the aarriage is not 

inYalidated by the fact that the person soleanizing the 

aarriage was not legally qualified to soleanize it. if 

-6- Sll 5 



1 

2 

l 

II 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

SB 000!>/02 

eit.ber party t.o the aarriage belieyed hia to be so 

qualified • · 

Sect.ion 10. Prohibited aan:iages. (1) la£-iE'iol~es 

e98Ef ie9E'ee, aai ~e•veea ~£'e\AeiE'S aa4 eis•eiE'S ef •ae half 

as vell as ~he vaele ~lee~, aai ~e•veea_aieees aaa aaeles 1 

aai ~e•veea aa~s aaa aepheve, aai se•veea fiiE's~ eeasias, 

aai aetveea peeeeas, eitaeF of vasa iB feeBleaia~ed 1 a£-e 

p.aai8i$ei aai •eii fiE'ea *he ~e9iaaia9 1 wae•ae£' ~ae 

£-elatieaship is le~itiaate &E ille~itiaate. THE l"OLLOiiiJIG 

BABRlAGES AB~ PROHIBITED; 

CAl A !ARBilGE l!TEBED liTO PRIOR TO THE DISSOLUTION 

01" AB EARLIER BlRBilGE 01" OlE Of THE PlkT1ESi 

lbl A !lBRilGB BETWBEJI 1! ABCESTOR AVp A DE§CEJIDA!T, 

OR BBTVEEI A BBQlHEB AID A SISTER, WHETHER THE RELATIOISHIP 

IS 111 THE IilLI' OJ! THE IBOLB BLOOD, OB BE'l'iiEEJi FIRS'!' COUSINS i 

(C) A I!UUlGB liETWEEli AI UliCLE liD l JiU:CE Ok BBTIIEEN 

1! AUIT AID A IEPBEV, VHETBEB THE kELATIOISHIP IS B1 THE 

BlLP OR THE iBOLI BLOQp. 

ill __ l'Ai'l'IES __ 'fO_ lL IURRJ:AG::t: J?ROBUII'l'ED DliDER THIS 

SIC~IOJ iBO ·COHABIT AfTER REftOYl~ OF THE I!PEDI!ERT ARE 

LllfULLl ftABIIEp !S Ol TBB DATE OP THE REHOYAL OF THE 

6l!fRp:IU:!!T • 

~JJL Children born of a prohibited aarriage are 

leqitiaate. 
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Section 11. Declara~ion of invalidity. ( lj 'the 

district court shall enter its decree declaring the 

invalidity of a aarriage entered into uod~r the following 

circuastances: 

(a) a party lacked capacity to consent to t.he aarriage 

at the tiae the aarriage vas soleanized, either because of 

aental incapacity or infiraity or because ot the influence 

of alcohol, drugs, or other incapacitating substances, or a 

party vas induced to enter into a aarriage by force or 

duress, or by fraud involYing the essentials of aarriage; 

(b) a party lacks the physical capacity to consuaaate 

the aarriage by sexual intercourse, and at the t.iae the 

aarriage vas soleanized the other party did not knov of the 

incapacity. 

(c) a party vas under the age of sixteen (16) years 

and did not haYe the consent of his parents or guaroian and 

judicial approval or vas aged sixteen (16) or seYeoteen (17) 

years and did not haYe the coosent of his parents or 

goardian or judicial approwal; or 

(d) the aarriaqe is prohibited. 

(2) A declaration of inwalidity under subsection 

(1) (a) through (C} aay be sought by any ot the following 

persons and aust be coaaenced within the tiaes specified, 

but in no ewent aay a declaration of invalidity be sought 

after the death of either party to the •arriage: 
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(a) for a reason set forth in subsection (1) (a) , by 

either party or by the legal representativ~ of the party who 

lacked capacity to consent, no later than ninety (90) days 

after the petitioner obtained knowledge of the described 

conditiou; 

(b) tor the reason set forth in subsection (1) (b) , by 

either ~arty, no later than one (1) year after the 

petitioner obtained knowledge ot the described condition; 

(c) for the reason set forth in subsection {1) (c), by 

the underaged party, his parent or guardian, prior to the 

tiae the underaged party reaches the age at which he could 

have aarried without satisfying the oaitted requireaent. 

(3) 1 declaration of invalidity for the reason set 

forth in subsection (1) (d) aay be sought by either party, 

the legal spouse in case of a bigaaous marriage, the county 

attorne!r or a child of either party, at any tiae prior to 

the death of one (1) of the partiBs. 

(4) Children born of a aarriage declared invalid are 

legitiaate. 

(5) Unless the court finds, after a consideration of 

all relevant circuastances, including the effect of a 

retroactive decree on third parties, that the interests of 

justice would be served by aaking the decree not 

retroactive, it shall dec~are the aarriage inva~id as of the 

date of the aarriage. The provisions of this act re~ating 
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to property rights of the spouses, aaintenance, support, and 

custody of children on dissolution . of aarriage are 

applicable to nonretroactive decDees of invalidity. 

Section 12. Futative spouse. Any person who has 

cohabited with another to vhoa be is not legally aarried in 

the good faith belief that he vas aarried to that person is 

a putative spouse until knowledge of the fact that he is not 

legally aarried terainates his status and prevents 

acquisition of further rights. A putative spouse acquires 

the rights conferred upon a legal spouse, including the 

right to aaintenance following teraination of his status, 

whether or not the aarriage is prohibited (section 10) or 

declared invalid (section 11). If there is a legal spouse 

or other putative spouses, rights acquired by a putatiYe 

spouse do not supersede the rights of the legal spouse or 

those acquired bJ other putative spouses, but the court 

shall apportion propertr, maintenance, and support rights 

aaoug the claiaauts as appropriate in the circuastances and 

in the interests of justice. 

section 13. Application. All aarriages contracted 

within this state prior to the effective date of this act, 

or outside the state, that were valid at the tiae of the 

contract or subsequently validated by the laws of the place 

~n which they vere contracted or by the doaicil ot the 

parties, are valid in this state. 
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sec~ion 14. Ya1idi~y of ooaaon 1av aarriage. Coaaon 

1av aarriages are no~ invalida~ed by ~his act. Declarations 

of aarriage pursuant to sections 48-130 through 48-132 are 

not invalidated by this act. 

Section 15. Application of the Kontana rules of civil 

procedure ~o proceedings onder ~his act. (1) 'l'he l!ontana 

rules of civil procedure app1y to all proceedings under this 

act, except as otherwise provided in this act. 

(2) A proceeding for dissolution of aarriage, legal 

separation, or declaration of invalidity of aarriaqe sha11 

be eatitled •:Ia re ~he l!arriage of and 

-------•. A custody or support proceeding shall be 

entitled •In re the (Cnstody) (Support) of •. 

13) The initial pleading in all proceedings under this 

act shall be denoainated a petition. A responsive pleading 

shall be denoaisated a response. Other pleadings, and all 

pleadings in 

denoainated as 

procedure. 

other aatters under this act, 

provided in the l!ontana rules 

shall be 

of ciYil 

{It) In this act, •decree• includes •judgaent•. 

(5} A decree of dissolution or of legal separation, if 

aade, shall not be awarded to one of the parties, but shall 

provide that i~ affects the status previORsly existing 

between the parties in the aanner decreed. 

Section 16. Dissolution of aarriage--legal separation. 
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(1} The district court shall enter a decree of dissGlGtion 

of aarriage if: 

(a) the court finds that one of the parties, at the 

tiae the action vas coaaenced. vas doaiciled in this state. 

or vas stationed ia this state vbile a aeaber of the araed 

services, and that the doaicil or ailitary presence has been 

aaintained for ninety (90) days next preceding the aaking of 

the findings; 

(b) the court finds that the aarriage is irretr~Pvably 

broken, which findings shal1 be supported by evidence 

(i) that the parties have liYed separate and apart for 

a period of •ore than one hundred eighty (180} days next 

preceding the coaaenceaent of this proceeding. or 

{ii) that there is serious aarital discord Which 

adversely atfec~~ the attitude of one or both of the parties 

towards the aarriage; ..& 

(c) the court finds that the conciliation provisions 

o1 the l!ontana Conciliation Law and of section 19 either do 

not apply or baYe been aet; and 

(d) to the extent it has jurisdiction to do so. the 

court has considered, approved. or aade pro9ision for child 

custody, the support of any child entitled to support, the 

aaintenance of either spouse, and the disposition of 

property; or provided for a separate, later hearing to 

coaplete these •atters. 
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(2) Il a party requests a decree of legal separation 

rather than a decree of dissolution of aarriage, the court 

shall grant the decree in that fora unless the other party 

objects. 

Section 17. Procedure -- coaaenceaent -- pleadings -­

abolition of existing defenses. (1) All proceedings under 

this act are coaaenced in the aanner provided by the !ontana 

rules of ciwil procedure. 

(2) The Yerified petition in a proceed.ia.g for 

dissolution of aarriage or legal separation shall allege 

that tbe aarriage is irretrieYably broken and shall set 

forth: 

(a) the age, occupation, and residence of each party 

and his length of residence in this state; 

(b) the date of the aarriage and the place at which it 

was registered; 

(c) that the jurisdictional ~gnireaents of section 16 

exist and that the aarriage is irretrieveably broken in that 

either 

(i) the parties have liwed separate and apart tor a 

period ot •ore than one hundred eighty (lijO) days next 

pr~eding the coaaenceaent of this proceeding, or 

{ii) that there is serions aarital discord which 

adYersely atfects the attitude of one or bot~ of the ~axties 

towards the aarriage, and that there is no reasonable 
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prospect of reconciliation; 

(d) the naaes, ages, and addresses of all living 

children of the aarriage, and whether the wife is pregnant; 

{e) any arrangeaents as to support, custody, and 

wisitation o£ the children and aaintenace o£ a spouse; and 

{f) the re1ief sought. 

(3) Either or both parties to the aarriage aay 

initiate the proceeding. 

{4) . If a proceeding is coa•enced by one of the 

parties, the other party aust be served in the aanner 

provided by the Bontana rules of civil procedure and aay 

within twenty (20) days after the date of serYice file a 

veri£ied response. Ro decree aay be entered until twenty 

(20) days after the date of service. 

(S) PreYioasly e~isting defenses to divorce and l99al 

separation, including but not liaited to condonation. 

conniYance, collusion, recriainatiou, insanity, and lapse of 

tiae, are abolished. 

(6) The court aay join additional parties proper for 

the exercise of its authority to iapleaent tbis act. 

Section 18. Teaporary order or teaporary injunction. 

{1) In a proceeding for dissolution of aarriage or for 

legal separation, or in a pDOceedinq for disposition of 

property or for aaintenance or support tollovinq Jissolution 

of the aarriage by a court which lacked personal 
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jurisdiction over the absent spouse, either party aay aove 

for teaporary aaintenance or teaporary support of a child of 

the aarriage entitled to support. The action shall be 

accoapanied by an affidavit setting forth the factual basis 

for the action and the aaounts requested. 

(2) As a part of a action for teaporary aaintenadce or 

support or by i»dependent action accompanied by affidavit, 

either party ••J request the court to issue a teaporary 

injunction for any of the following relief: 

(a) restraining any person froa transferring, 

encaabering, concealing, or otherwise disposing of any 

property e%cept in the usual course of business or for the 

necessities of life. and, if so restrained. requirinq hill to 

notify the aoving party of any proposed extraordinary 

expenditures aade after the order is issued; 

(b) enjoininq a party froa aolesting or disturbing the 

peace of the other party or of any child; 

(c) excluding a party froa the faaily hoae or froa the 

hoae of the other party upon a shoving that physical or 

eaotional hara would otherwise result; 

(d) enjdining a party froa reaoving a child froa the 

jurisdiction of the court; and 

(e) proYiding other injunctiYe reliet proper in the 

circuastances. 

(lJ The court aay issue a teaporary restraining order 
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without requiring notice to the other party only it it tinds 

on the basis of the aoving affidavit or other evidence that 

irreparable injury will resnlt to the aoving party if no 

order is issued until the tiae for responding has elapsed. 

(4) A response aay be filed within twenty (20) days 

after service of no\ice of aotion or at the tiae specified 

in the teaporary restraining order. 

(5) On the basis of the shoving aade and in conformity 

with sections 22 and 23, the court aay issue a teaporary 

injunction and an order for teaporary aaintenance or support 

in aaounts and on teras just and proper in the circnastance. 

(6) A teaporary order or teaporary injunction: 

(a) does not prejudice the rights of the parties or 

the child which are to be adjudicated at subsequent hearings 

in the proceeding; 

(b) aay be revoked or aodified before final decree on 

a shoving by affidavit of the facts necessary to revocation 

or •edification of a tinal decree under section 30; and 

(c) terminates when the final decree is entered or 

when the petition for dissolution or leqal separation is 

voluntarily disaissed. 

section 19. IrretrieYable breakdown. (1) If both of 

the parties by petition or otherwise have stated under oath 

or affirmation that the aarriage is irretrieYably broken, or 

one of the parties has so stated and the other has not 
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denied it, the court, after hearing, shall aake a finding 

whether the aarriage is irretrieYably broken. 

(2) If one of the parties bas denied under oath or 

affiraation that the aarriaqe is irretrieYably broken, the 

court shall consider all relevant factors, including the 

circuastances that gaYe rise to filing the petition and the 

prospect of reconciliation, and shall: 

fa) aake a finding whether the aarriage is 

irretrievably broken; or 

Cb) continue the aatter for further bearing not fever 

than thirty (30) nor aore than sixty (60) days later, or as 

soon thereafter as the aatter aay be reached on the court's 

calendar, and aay suggest to the parties that they seek 

counseling. The court at the req·uest of either party shall, 

or on its own aotion aay, order a conciliation conf~rence. 

At the adjourned hearing the court shall aake a finding 

whether the aarriage is irretrievably broken. 

(3) A finding of irretrievable breakdown is a 

det~r•ination that there is no reasonablP prospect of 

reconciliation. 

(4) llothing in this section shall be interpreted to 

aff~t the provisions of sections 36-201 through 36-205, 

knovn as the aontana conciliation Lav. 

section 20. Separation agreeaent. (1) 1·o promote 

aaicable settleaent of disputes between parties to a 
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aarriage attendant upon their separation or the dissolution 

of their aarriage, the parties aar ente~ into a written 

separation agreeaent containing provisions for disposition 

of any propertJ owned by either of thea, aaintenance of 

eith~r of thea, and supportr custody, and Yisitation of 

their children. 

{2) In a proceeding for dissolution of aarriage or for 

legal separation, the teras of the separation agreeaent, 

except ~bose proYidiDg for the support, custody, and 

Yisitation of children, are binding upon the court unless it 

findsr after considering the econoaic circuastances of the 

parties and anr other releYant eYidence produced by the 

partiesr on their own aotion or on request of the court, 

that the separation agreeaent is unconscionable. 

(3) If the court finds the separation agreeaent 

unconscionable. it aay request the parties to subait a 

reYised separation agreeaent or aay aake orders for the 

disposition of property, aaintenance, and support. 

(q) If the court finds that the separation agreeaent 

is not unconscionable as to disposition of property or 

aaintenance, and not unsatisfactory as to support: 

(a) unless the separation agreeaent provides to the 

contrary, its teras shall be set forth in the decree of 

dissolution or legal separation and the parties shall be 

order~l to perfora thea, or 
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(b) if the separation agreeaent provides that its 

teras shall ~ot be set forth in the decree, the decree shall 

identify the separation agreeaent and state that the court 

has found the teras not unconscionable. 

(5) Teras of the agreeaent set forth in the decree are 

enforceable by all reaedies available for enforceaent of a 

judgaent, including contempt. and are enforceable as 

contract teras. 

C6) Except for teras concerning the support. custody, 

or visitation of children. the decree aay expressly preclude 

or liait aodification of teras set forth in the decree if 

the separation agreeaent so provides. Otherwise. teras of a 

separation agreeaent set forth in the decree are 

aatoaatically aodified by aodification of the decree. 

Section 21. Disposition of property. (1} In a 

proceeding for dissolution of a aarriage, legal separation, 

or disposition of property following a decree of dissolution 

of aarriage or legal separation by a court which lacked 

personal jurisdiction over the absent spouse or lacked 

jurisdiction to dispose of the property, the court, without 

regard to aarital aisconduct, shall, and in a proceeding tor 

legal separation aay. finally equitably apportion between 

the parties the property and assets belonging to either or 

both however and whenever acquired, and whether the title 

thereto is in the naae of the husband or wife or both. In 

-19- SB 5 

1 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2' 

25 

SB 0005/02 

aaking apportionaent the court shall consider the duration 

of the aarriage, and prior aarriage of either party, 

antenuptial agreeaent of the parties, the age, health, 

station, occupation, aaount and sources ot inco•e, 

vocational skills, eaployability, estate. liabilities, and 

needs of each of tbepaxties, custodial proyisions, whether 

the_ apportionaent is iu lieu of or in addition to 

aaintenance. and the opportunity of each for future 

acqnisition of capital assets and inco•e. 'i'he conrt shall 

also consider the contribution or dissipation of value of 

the respectiYe estates, and the contribution of a spouse as 

a hoaeaaker or to the faaily unit. In disposing of property 

acquired prior to the aarriage; property acquired by 9itt, 

bequest, devise or descent> property acguired in exchange 

for property acquired before the aarriaqe or in exchange for 

property acguired by gift, bequest, devise, or descent; the 

increased value of property acquired prior to aarriage; and 

property acguiied by a spouse after a decree of legal 

separation. the court shall consider tbose contributions of 

the other spoase to the aarriage, including the non-aonatary 

contribution of a hoaeaaker; the extent to which snch 

contributions haTe facilitated the aaintenance of this 

property and whether or not the property disposition serves 

as an alternative to aaintenance arrangeaents. 

(21 In a proceeding, the court aay protect and proaote 
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the best interests of the children by 

portion of the jointly and separately held 

setting as~de a 

estates of the 

parties in a separate fund or trust for the support, 

aaintenance, education, and general welfare of any ainor, 

dependent, or incoapetent children of the partie£. 

Section 22. aaintenance. {1) In a proceeding tor 

dissolution of aarriage or legal separation, or a proceeding 

for aaintenance following dissolution of the aarriage by a 

court wbich lacked personal jurisdiction oyer the absent 

spouse, the court say grant a aaintenance order tor either 

spouse only if it finds that the spouse seeking aaintenance: 

(a) lacks sufficient property to proYide tor his 

reasonable needs, and 

{b) is unable to support hisself through appropriate 

eaployaent or is the custodian of a child whose condition or 

circuastances aake it appropriate that the custodian not be 

required to seek eaployaent outside. the hoae. 

(2) The aaintenance order shall be in such aaounts and 

for such periods of tiae as the court 

regard to aarital aisconduct, and 

releYant facts including: 

{a) the financial resources 

dee~~ just, vitbout 

after considering all 

of tbe party seeking 

aaintenauce, including aarital property apportioned to hia, 

and his ability to aeet his needs independently, including 

the extent to which a provision for support of a child 
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that party as 

(b) the tiae necessary to acquire sufficient education 

or training to enable the party seeking aaintenance to find 

appropriate eaployaent; 

(c) the standard of living established during the 

aarriage; 

(d) the duration of the aarriage; 

(e) the age. and the phJsical and eaotional condition 

of the spouse seeking aaintenance; and 

(f) the ability of the spouse troa whoa aaintenance is 

sought to aeet his needs vhile aeeting those of the spouse 

seeking aaintenance. 

Section 23. Child support. Yn a proceeding for 

dissolution of aarriage. legal separation, aaintenance. or 

child support. the court aay order either or both parents 

owing a duty of support to a child to pay an aaount 

reasonable or necessary for his support, without regard to 

aarital aisconduct, after considering all relevant factors 

including: 

(1) the financial resources of the chi~d; 

(2) the financial resources ot the custodial parent; 

(3) the standard of living tbe child vould have 

enjoyed had the aarriage not been dissolved; 

(4) tbe physical and eaotioual condition of the child. 
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of the 

Section 24. Representation of child. The court aay 

appoint an attorney to represent the interests ot a ainor 

dependent child with respect to his support, custody, and 

Tisitation. The conrt shall enter an order for costs and 

fees in favor of the child 1 s attorney. The order shall be 

aade against either or both parents, except that, if the 

responsible party is indigent, the costs shall be waived. 

Section 25. Payaent of aaintenance or support to 

court. (1) Upon iu ovn aotion or upon aotion of either 

party, the cou:t aay order at any tiae that aaintenance or 

support payaents be aade to the clerk of the district court 

as trustee for reaittance to the person entitled to receive 

the payaents. 

(2) The clerk of the district court shall aaintain 

records listing the aaount of payaents, the date payaents 

are required to be aade, and the naaes and addresses of the 

parties affected by the order. 

(3) The parties affected by the order shall infora the 

clerk of the district court of any change of address or of 

other condition that aay affect the adainistration of the 

otder. 

Section 26. Assiqnaents. 

-23-
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person obligated to pay support or aaintenance to aake au 

assiqnaent of a part of his periodic earnings or trust 

incoae to the person entitled to receiwe the payaents. The 

assignaent is binding on the eaployer, trustee, or other 

payor of the funds two (2} weeks after service upon hia of 

notice that it has been aade. The payor shall withhold froa 

the earnings or trust incoae payable to the person obligated 

to support the aaonnt specified in the assignaent and shall 

transait the payaents to the person specified in the order. 

The payor aay deduct froa each payaent a sua not exceeding 

one dollar (S1) as reiabnrseaent for costs. An employer 

shall not discharge or otherwise discipline an eaployee as a 

result of a wage or salary assignaent authorized by this 

section. 

Section 27. costs--.attorney•s fees. The court froa 

tiae to tiae after considering the financial resources of 

both parties aay order a party to pay a reasonable aaount 

for the cost to the other party of aaintaining or defending 

any proceeding under thi& act and for attorney's fees, 

including suas for legal sertices rendered and costs 

incurred prior to the coaaenceaent of the proceeding or 

after entry of judgaent. The court aay order that the 

aaount be paid directly to the attorney, who ••Y enforce the 

order in his naae. 

Section 28. Decree. (1) A decree ot dissolution of 
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aarriage or of 1egal separation is final when entered, 

subject to the right of appeal. An appeal fro• the decree 

of dissolution that does not challenge the finding that the 

aarriage is irretrieYably broXen does not delay the iihality 

of that p~ovision of the decree which dissolves the aarriage 

beyond the tiae tor appealing fro~ that provision, and 

either of the parties aay reaarry pending appeal. 

(2) ho earlier than six (6) aonths after entry of a 

decree ot lega1 separation, the court on aotion of either 

party shall convert the decree to a decree of disso1ution of 

aarriage. 

(3) The clerk ot court shall give notice of the entry 

of a decree ot dissolution or legal separation: 

(a) it the aarriage is registered in this state, to 

the clerk of the district court of the county where the 

aarriage is registered who shall enter the fact of 

dissolution or separation in the book in which the aarriage 

license and certificate are recorded; or 

~) it the aarriage is registered in another 

jurisdiction. to the appropriate official of that 

jurisdiction. with the request that he enter the fact of 

dissolution in the appropriatP record. 

(Q) Upon request by a wife whose marridge is dissolved 

or declared invalid, the court may, and if there are no 

cbi1dren of the parties shall, order her aaiden naae or a 
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for•er naae restored. 

Section 29. Independence ox provisions of decree or 

teaporary order. If a party fa~1s to coaply with a 

provision of a decree or teaporary order or injunction. the 

ob1igation ox the other party to •ake payaents for support 

or aaintenance or to perait visitation is not suspended; but 

he aay •ove the court to grant an appropriate order. 

section 30. Bodificatiou a~d teraination of provisions 

for aai~tenance, support. and property disposition. (1) 

Except as otherwise provided in subsection (6) of section 

20, the provisions of any decree respecting aaintenance or 

support aay be •odified only as to installaents accruing 

subsequent to the aotion tor aodification and only upon a 

shoving of changed circuastances so substantial and 

continuing as to aake the teras unconscionable EICEPT BY 

iRITf!l COISBJT Ol THE PlB~lES. The provisions as to 

property disposition aay not be revoked or aodified, E~CEPT 

BY ltB.I'l'TBI COISBIT OP TBE PlB.TIES, OR unless the court finds 

the existence of conditions that justify the reopening of a 

judgaent under the laws of this state. 

(2) Unless otherwise agreed in vritang or expressly 

provided in the decree, the obligation to pay future 

aaintenance is terminated upon the death of ~~ther party or 

the reaarriage of the party receiving aaintenance. 

(3) Unless otherw~se agrEed in writing or express1y 
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provided in the decree, proYisions for the support of a 

child are terainated by eaancipation of the child but not by 

the death of a parent obligated to support the child. ihen 

a parent obligated to pay support dies, the aaount of 

support aay be aodified, reYoked, or co•auted to a luap sua 

pay•ent, to the eztent just and a~propriate in the 

circuastances. 

Section 31. Jurisdiction--coaaenceaent of proceedings. 

(1) l court of this state coapetent to decide child custody 

aatters has jurisdiction to •ate a child custody 

deteraination by initial or aodification decree if: 

(a} this state 

(i) is the hoae state of the child at the tiae of 

co•aenceaent of the proceedings, or 

(ii) had been the child 1 s hoae state within siz (6) 

•onths before coaaence•ent of the proceeding and the child 

is absent froa this state because of bis reaoYal or 

retention by a person claiaing his custody or for other 

reason, and a parent or person acting as parent continues to 

liYe in this state; or 

~} it is in the best interest of tbe child that a 

court of this state assu•e jurisdiction because 

(i) the child and his parents, or the child and at 

least one contestant, have a significant connection with 

this state, and 
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(ii) there is aYailable in this state substantial 

evidence concerning the cbild 1 s present or future care, 

protection, training, and personal relationships; or 

!c) tbe child is physically present in this state and 

(i) bas been abandoned or 

(ii) it is necessary in an eaergency to protect him 

because he bas been subjected to or threatened with 

mistreatment or abuse or is neglected or dependent; or 

(d) (i} no other state has JUrisdiction under 

prerequisites substantially in accordance with paragrap~s 

(a}, {b), or (c), or another state bas declined to exercise 

jurisdiction on the qround that this state is the •ore 

appropriate fora• to deteraine custody of the child, and 

(ii) it is in his best interest that the court assuae 

jurisdiction. 

(2) Except under paragraphs (c) and (d) of subsection 

(1), physical presence in this state of the child, or of the 

chi1d and one of the contestants, is not alone sufficient to 

confer jurisdiction on a court of this state to &ake a child 

custody deter•ination. 

{3) Physical presence ot the child, while desirable, 

is not a prerequisite for jurisdiction to deteraine his 

custody. 

(4) A chi1d Cllstody proceeding is co••enced in the 

district court: 
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{a) by a parent, by filing a petition 

(i) for dissolution or legal sevaration; or 

(ii) for custody of the child in the county in which he 

is peraanently resident or found; or 

(b) by a person other than a parent, by filing a 

petition for custody of the child in the county in which he 

is peraanently resident or found, but only if he is not in 

the physical custody of one of his parents. 

{5) Notice of a child custody proceeding shall be 

gi~en to the child•s parent, guardian, and custodian, who 

aay appear, be heard, and file a responsi~e pleading. The 

court, upon a showing of good cause, may perait intervention 

of other interested parties. 

Section 32. Best interest of child. The court shall 

deter•ine custody in accordance with the best interest of 

the child. The court shall consider all relevant factors 

including~ 

{1) the wishes of the child 0s parent or parentE as to 

his custod~; 

{2) the wishes of the child as to his custodian; 

{3) the interaction and interrelationship of the child 

with his parent or parents, 

person who aay significantly 

interest; 

his siblings, and any other 

affect the child 15 beBt 

(Q) the child 1 s adjustaent to his boae, school, and 
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COIIIIUnity; and 

(5) the aental and physical health of all individuals 

involved. 

The court shall 

custodian that does not 

child. 

not consider 

affect his 

conduct of a proposed 

relationship to the 

Section 33. ~eaporary orders. (1) A party to a 

<::ustody proceeding aay Rove for a teaporary custody order. 

The aotion aust be supported by an affidavit as provided in 

section 4G. The court aay award teaporary custody under the 

standards of section 32 after a hearing, or, if there is no 

objection, solely on the basis of the affidavits. 

(2) If a proceeding tor dissolution of aarriage or 

legal separation is dis11issed, any te11porary custody order 

is vacated u~less a parent or the child's custodian aoves 

that the proceeding continue as a custody proceeding and the 

court finds, after a bearing, that the circoastances of the 

parents and the best interest of the child requires that a 

custody decree be issued. 

(3) lf a custody proceeding coaaenced in the absence 

of a petition for dissolution of aar~iage or legal 

separation under subsection (a} (ii) or (b) of section 31 is 

disaissed, any te11porary custody order is vacated. 

Section 34. Interviews. (1} The court aay interview 

the child in chambers to ascertain the chilri's vishes as to 
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The court aay perait 

The court shall 

cause a record of the interview to be aade and to be part of 

the record in the case. 

(2) The court aay seek the advice of professional 

personnel, whether or not eaployed by the court on a regular 

basis. ~be advice given shall be in writing and made 

available by the court to counsel upon request. counsel aay 

eiaaine as a witness any professional personnel consulted by 

the court. 

Section 35. Investigations 

contested custody proceedings, 

proceedings if a parent or 

and 

and 

the 

reports. 

in other 

fl) In 

custody 

child•s custodian so 

requests, tbe court •ay order an investigation· and report 

concerning custodial arrangeaents for the child. The 

investigation and report aay be aade by the county welfare 

departaent. 

(2) In preparing his report concening a child, the 

investigator aay consult any person who may have information 

about the child and his potential custodial arrange•ents. 

Upon order of the court, the investigator aay refer the 

child to professional Fersonnel ±or diagnosis. The 

investigator aay consult with and obtain information troa 

aedical, FZJChiatric, or other expert Fersons vho have 

served the child in the past without ob~aini~g the conspnt 
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but the cbild•s 

reached the age of 

be lacks aental 

capacity to consent. If the reqnireaents of subsection {3) 

are fulfilled, the investigator•s report aay be received in 

evidence at the hearing • 

(3) The court shall aail the inYestigator•s report to 

counsel and to any party not represented by counsel at least 

ten (10) days prior to the hearing. The inYestigator shall 

aake available to counsel and to any party not ~presented 

by counsel the iDvestigator•s file of underlying data, and 

reports, coaplete te~ts of diagnostic reports aade to the 

investigator pursuant to the provisions of subsection IL), 

and the naaes and addresses of all persons whoa the 

in'festigator has consulted. Any party to 1:he proceeding aay 

call the investigator and any person whoa be has consulted 

for cros~-eiaaination. A party aay not waive his right of 

cross-exa~ination prior to the bearing. 

section 36. Bearings. {1) Custody proceedings shall 

receive Friority in being set for hearing. 

(2) The court aay tax as costs the payaent of 

necessary travel and other expenses incurred by any person 

vhose presence at the hearing the court deeas necessary to 

deteraine the best interest ot the child. 

{~ The court without a jury shall deteraine questions 
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If it finds that a public hearing aay be 

the child 1 s best interest, the court aay 

exclude the public troa a custody bearing, but aay adait any 

person who has a direct and legitiaate interest in the 

particular case or a legi tiaate educational or r·esearch 

interest in the work of the court. 

(4) If the court finds it necessary to protect the 

child's welfare that the record ot any interview, report, 

investigation, or testiaony in a custody proceeding be kept 

secret, the court aay aake an appropriate order sealing the 

record. 

Section 37. Visitation. (1) 1 parent not granted 

custody of tbe child is entitled to reasonable visitation 

rights unless the court finds, after a hearing, that 

visitation would endanger seriously the child•s physical, 

aental, aoral, or eaotional health. 

(2) The court aay aodify an order granting or denying 

visitation rights whenever aodification vonld serve the ~est 

interest of the child; but the court shall not restrict a 

parent•s visitation rights unless it tinds that the 

visitation would endanger seriously the child 1 s phys~cal, 

aental, aoral, or eaotional health. 

Section 38. Judicial supervision. (1) Except as 

otherwise agreed by the parties in vri~ing at the time of 

the custody decree, the custodian aay determine the child 1 s 
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upbringing, including his education, health care, and 

religious training, unless the coart after bearing, finds, 

upon aotion by the noncustodial parent, that in the absence 

of a specific liaitation of the custodian•s authority, the 

child 1 s physical bealth would be endangered or his eaotional 

developaent significantly iapaired. 

(2~ If both parents or all contestants agree to the 

order, or it the court finds that in the absence of the 

order th~ child 1 s physical health would be endangered or his 

eaotional deYelopaent significantly iapaired, the court aay 

order the county welfare departaent to exercise continuing 

supervision over the case to assure that the custodial or 

visitation teras of the decree are carried out. 

Section 39. ftodification. (1~ Vo aotion to aodify a 

custody decree aay be •ade earlier than tvo (2) years after 

its date, unless the court peraits it to be aade on the 

basis of affidavits that there is reason to believe the 

child's present environment aay endanger seriously his 

physical, •ental, aoral, or eaotional health. 

(2) 

![I court 

shall not aodify a prior custody decree unless it finds, 

upon the basis of facts that have arisen since the prior 

decree or that were unknown to the conrt at the tiae of 

entry of the prior decree, that a change has occurred in the 
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circuastances of the cbi1d or his custodian, and that the 

aodificatio~ is necessary to serve the best interest of the 

child. In applying these standards the court shall retain 

the custodian appointed pursuant to the prior decree unless: 

{a) the custodian agrees to the aodification; 

(b) the cbi1d has been integrated_into the faaily of 

the petitioner with consent of the custodian; or 

(c) the child's present environment endangers 

seriously his physical, aental, aoral, or eaotional health, 

and the hara likely to be caused by a change of environaent 

is outweighed by its advantages to hia. 

(3} Attorney fees iUld costs shall be assessed against 

a party seeking aodification if the court finds that the 

aodification action is vexatious and constitutes harassaent. 

Section 40. Affidavit practice. A party seeking a 

teaporary custody order or aodification of a custody decree 

shall subait together vith his aoving papers an affiaavit 

setting forth facts supporting the requested order or 

aodification and shall give notice, together vith a copy ot 

his affidavit, to other parties to the proceeding, vho aay 

file opposing affidavits. The court shall deny the aotion 

unless it finds that adequate cause for hearing the aotion 

is established by the affidavits, in vhich case it shall set 

a date for heating on an order to shov ca11se vhy the 

requested order or aodification should not be granted. 
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section 41. Application. (1) 'l'bis act applies to all 

proceedings coaaenced on or after its effectiYe date. 

(2) This act applies to all pending actione and 

proceedings coaaenced prior to its effective aate vith 

respect to issues on vhich a judgaent bas not been entered. 

Pending actions for divorce or separation are deemed to have 

been commenced on the basis of irretrievable breakdown. 

!vidence adduced after the effective date of this act shall 

be in coapliance vith this act. 

(3) This act applies to all proceedings coaaenced 

after its effective date for the aodification of a judgaent 

or order entered prior to the effective date of this 4Ct. 

(4) In any action or proceeding in which an appeal vas 

pending or a new trial vas ordered prior to the effective 

date of this act, the lav in effect at the tiae of the order 

sustaining the appeal or the nev trial governs the appeal, 

the nev trial, and any subsequent trial or appeal. 

Section "2. Act supersedes other lavs or regulations. 

lf any provision of this act is in conflict with any other 

lav of this state, or any rule or regulation proaulgated 

thereunder, this act shall govern and control, and such 

other 1av, rule, or regulation shall be aeeaed superseded 

for the purpose of this act. 

Section "3· SeYerability. If any provision of this 

act or application thereof to any person or circuastance is 
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held invalid, the invalidity does not affect other 

provisions or applications of the act vbich can be given 

effect vi~hont the invalid provision or application, and to 

this end the provisions of the act are severable. 

Section ••· Section ~8-130, B.C.ft. 1947, is amended to 

read as tollovs: 

•48-130. Declaration of aarriaqe without 

soleanization--hov aade. Persons desiring to cousnmaate a 

aarriage by written declaration in this state without the 

soleanization provided for in section ~ 9 of this act 

aust prior to executing the declaration, secure the 

12 preaarital test certificate required by seetiea 11!!1 13'1 !J!ie 

13 ~. vbicb shall be firaly attached to the declaration and 

14 shall be tiled by the clerk of the district court in the 

15 connty where the contract vas executed. Any such 

1& declara~iou of aarriage shall substantially contain the 

17 following: 

18 1. The naaes, ages, and residences of the parties; 

19 2. ~he fact of aarriage; 

20 3. 8aae of fatherT ~ aaiden naae of aotherT of both 

21 parties, and address of each; 

22 4. Tnat both parties are legally coapetent to enter 

23 into the aarriage contract. 

211 such declaration aust be subscribed bj the parties and 

2~ attested by at least two {2} witnesses, and tor•ally 
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acknowledged before the c1erk of the district court of said 

county. llal.eSB all eke fFevi-sie¥ a€ elt'Ls ae't sila11 toe 

ee•,l.iea wi'th elta •aE'E'ia~e sha11 he see•ea iavalie.• 

Section 45. Sections 21-101 through 21-150, 4H-101, 

48-103 through 48-105, 46-111, 46-115, 46-11&, 48-118.1, 

46-119, 46-120, 48-122, 48-125, 46-127 through 48-129, 

48-133, 46-142, 48-143, 48-145, 48-149, 48-150, 46-201 

through 118-203, 48-20&, and 48-207, R.C.ft. 1947, are 

repealed. 

Section 46. rhis act is effectiwe January 1, 197&. 

-End-
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SENATE BILL NO. 5 

INTRODVCED BY REC~N, GREELY 

A BILL FOR AN ACT ENTITLED: "A.'i ACT TO REVISE THE FARRIJ>.GE 

AND DISSOLUTION OF MARPIAGE L~S OF THIS STATE BY ADOPTINC 

TEE PROVISim:s OF TilE CNIFOPM nARRIAGE AND DIVORCE ACT AS 

RECO~'}:ENDED BY THF NATIONAL CONFEPENCE OF CO!"MISS IONEP.S ON 

lNIFOW S'IATE LJ>,•iS; At'E:>JDING SECTION 48-130, F..C.M. 1947; 

Ai·iD Rl.PEALINC SECTIONS 21-101 THROt:GH 21-150, 48-101, 48-103 

TliROL:Gl, 46-105, 48-111, 4h-115, 4&-116, 48-118.1,48-119, 

48-120, 48-12~, 4&-125, 48-127 TJ-!FOUCH 48-129, 48-133, 

4&-142, 46-143, 4!:-145, 48-149, 48-150, 48-201 THROUGH 

48-203, 48-206, k'ID 46-207, R.C.~l. 1947; AND PROVIDING AN 

EFFLCTIVE Dl.TE." 

BE I '1 ENJI.CTED BY THE LECISLATURE OF THE STATE OF t'ONTANA: 

Section 1. Short title. This act may be cited as the 

"Cniform Marriage a'ld Divorce Act". 

Section 2. Purposes of act. This act shall be 

liberally construed anc~ appliec to promote its underlying 

purposes, which are to: 

(1) provide adec:uate procedures for the solerrmization 

anc registration of marriage; 

(2) strengthen and preserve the integrity of marriage 

and safeguard faw.ily relationships; 
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(3) promote the amicable settlement of disputes that 

have arisen between parties to a marriage; 

(4) mitigate the potential harm to the spouses and 

their children caused by the process of legal dissolution of 

marriage; 

(5) make reasonable provision for spouse and minor 

children during and after litigation; and 

(6) make the law of legal dissolution of marriage 

effective for dealing with the realities of matrimonial 

experience by making irretrievable breakdown of the marriage 

relationship the sole basis for its dissolution. 

Section 3. Uniformity of application and construction. 

This act shall be so ~pplied and construed as to effectuate 

its general purpose to make uniform the law with respect to 

the subject of this act among those states which enact it. 

Section 4. Formalities. Marriage is a personal 

relationship between a man and a woman arising out of a 

civil contract to which the consent of the parties is 

essential. A marriage licensed, solemnized, and registered 

as provided in this act is valid in this state. A marriage 

may be contracted, maintained, invalidated, or dissolved 

only as provided by the law of this state. 

Section 5. Form of application, license; certificate, 

and consent. (1) The director ·of the department of health 

and environmental sciences shall prescribe the form for an 
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application faY a marriage license, which shall include the 

following information: 

(a) name, seK, -~4!-iet'l"J address, eeeoi-ai-eee\!!C'-iey 

ft~M~r7 date and place of bir'th of eaCh party to the 

propos'E!d marriage: 

(b) if either .party was previously mar-ried, his ·name, 

and the date, place, and court in which the marriage was 

dissolved or declared invalid or the date and place of de·ath 

of the ·former spouse: 

(c) name and address of the parents or guardian of 

each party: 

(d) whether the parties are related to each other and, 

if so, their relationship: ana 

(e) the name and date of birth of any child, of whom 

both parties are parents, born prior to the making of the 

application unless their parental rights and the parent and 

child relationship with respect to the child have been 

terminated. 

(2) The director of the department of health and 

envi'ronmental sciences shall prescribe the forms for the 

marriage license, the marriage certificate, and the consent 

to marriage. 

Section 6. License to marry. When a marriage 

application has been completed and signed by both parties to 

a prospective marriage and at least one (1) party has 
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appeared before the clerk of the district court and paid the 

marriage license fee of .£-i¥e-~e-iie.re--f1Hi+- FIFTEEN DOLLAP.S 

~, the clerk of the district court shall issue a license 

to marry and a marriage certificate feD!\ upon 

furnished: 

bein9 

( 1) satisfactory proof that each party ·to the rnar.riage 

will have attained the age of eighteen (1 B) yea.rs at the 

time the marriage license is effective, or ~till have 

attained the age of sixteen (16) years and has ei~er-the 

eefteeft~-4!e-4!he-Me.rrie~e-ef-~~h-~eft4!e-er-h~-~~e.reia~t7--er 

OBTAINED judicial approval AS PROVIDED IN SECTION 8; and 

(2) satisfactory 

prohibited: and 

proof that the marri aqe is not 

(3) a certificate of the results of a~y medical 

examination required by the laws of this state. 

Section 7. Effective date of license. A license to 

marry becomes effective throughout this state three (3) days 

after the date of issuance, unless the judge of the district 

court orders that the license is effective when issued, and 

expires one hundred eighty (180) days after it becomes 

effective. 

Section 8. Judicial approval. (1) The district 

court7-e.~~r-e.-reeee~te.&ie-e~~er4!-he.e-~-Meee-~e-ft~i~y-4!he 

pare~t4!e--er--~~ereie~t-ef-eeeh-~fteera~ee-~~Y7 may order the 

clerk of the district court to issue a marriage license and 
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a-~~~~e~e-~e~~~tiea~e-~~1 

fet--~e--a--per~~--e~ee--eix~ee~-f~6t-er-ee¥eft~eeft-f~~t 

~ee~e-wfte--ftee--fte--~~eft~--eapa&ie--et--eefteeft~~ft~--~e--1'\ie 

Mer~~e~e7--~--wfteee-pere~~-~-~~aiaft-!\ee-ft~-~ee~~ee-~e 

!\~e-111e~~~e~e~-~ 

f~t--~e-e-~~~~~ft~e~-~fte-e~e-et-e~~~-f~6t-~ee~e-wfte 

1'\ee-~fte-~eneeft~-~-h~ft-~re~~e-~e-hie-Mer~ie~~-i~--eepe&ie 

e~---~~¥if!~----eeft~7 ------~--hie--~e~e~eft-: A l"JI.RRIAGE 

CERTIFICATE FORH TO A PARTY AGED SIXTEEN ( 16) OR SEVENTEEN 

(17) YEARS WHO HAS NO PAREt.'T CAPABLE OF CONSENTINC. TO HIS 

:1-!JI.RRIAGE, OR HJI.S THE COO SENT OF BOTH PARENTS, OR OF THE 

PARENT HAVING THE ACTUAL CAFE, CUSTODY, AND COOT ROL, TO HIS 

1-"ARRIAGE, IF CAP ABIE OF GIVING COOSENI', OR OF HIS GUARDIAN. 

THE COURT HAY PI:Ql'IRE BOTH PARTffiS TO PARTICIPATE IN A 

REASONABLE PERIOD OF HARRIAGE COUNSELING WITH A DESIGNATED 

COUNSELOR AS A CONDITION OF THE ORDER FOR ISSUANCE OF A 

!1ARRIAGE LICENSE 1\ND "/>. l~ARRIAGE CERTIFICATE FOR'! UNDER THIS 

SECTIOO. 

(2) A marriage license and a marriage certificate form 

may be issued under this section only if the court finds 

that the underaqed party is capable of assuming the 

responsibilities of marriage and the marriage will serve his 

best interest. Preqnancy alone does not establish that the 

best interest of the party will be served. 

(3) The district court shall authorize performance of 
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a marriage by proxy upon the showing required by the 

provisions on solemnization. 

Section 9. Solemnization and registration. (1) A 

marriage may be solemnized by a judge of a court of record, 

by a public official whose powers include solemnization of 

marriages, or in accordance with any mode of solemnization 

recognized by any religious denomination, Indian nation or 

tribe, or native group. Either the person solemnizing the 

marriage, or, if no individual acting alone solemnized the 

marriage, a party to the marriage, shall complete the 

marriage·certificate form and forward it to the clerk of the 

district court. 

(2) If a party tp a marriage is unable to be present 

at the solemnization, he may authorize in writing a third 

person to act as his proxy. If the person solemnizing the 

marriage is satisfied that the absent party is unable to be 

present and has consented to the marriage, he may solemnize 

the· marriage by proxy. If he is not satisfied, the parties 

may petition the district court for an order permitting the 

narriage to be solemnized by proxy. 

(3) Upon receipt of the marriage certificate, the 

clerk of the district court shall register the marriage. 

(4) The solemnization of the marriage is not 

invalidated by the fact that the person solemnizing the 

marriage was not legally qualified to solemnize it, if 
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either party to the marriage believed him to be so 

qualified. 

Section 10. Prohibited marriages. (1) Mar!.";ie~es 

ee-+:weet!--t"ft~et!t!!l--af!e-~;i~e!."eft-,-l!fteeet!efl!-afte-e.-e-eaftt!S-ef 

e¥ery-e~!."ee7-efte~weeft-ei!et!fte!."S-ene-&i~s-ei--~fte--fta~~ 

ae--we~~--et~-t!fte-wft~e-&~e~-efte-~weeft-ftieees-~-efteiee-, 

afte-~weeft-e~t!e-~fte-fte~ewe-,-~fte--~weett--i;i~et!--~s;il'l.s-, 

~--eeeweeft--~~~~.,--ei~fter--et-wfteM-is-~eie~fteee-,-e~e 

~ieit!ee.---e.--.eie--r~--~--&e~iftftil'l!T---whet!ft~---t!fte 

!."det!ieftsfti!!"'-i--~~it!9\et!e--er-·H~~it!91et!eT THE FOLLOWING 

l'ARRIAGES ARE PROHIBB'ED: 

(A) A MARRIAGE ENTERED INTO PRIOR TO THE DISSOLUTION 

OF AN EARLIER MARRIAGE OF ONE OF THE PARTIES; 

(B) A MARRIAGE BETWEEN AN ANCESTOR AND A DESCENDANT, 

OR BE'IWEEN A BRO'l'HER AND A SISTER, WHETHER THE RELATIOOSHIP 

IS BY THE HALF OR THE WHOLE BLOOD, OR BETWEEN FIRST COUSINS; 

(C) A MARRIAGE BETWEEN AN UNCLE AND A NmCE OR BETWEEN 

AN AUNT AND A NEPHEW, WHETHER THE RELATIONSj:iiP IS BY THE 

HALF OR THE WHOLE BLOOD. 

(2) PARTIES TO A MARRIAGE PROHIBITED UNDER THIS 

SECTION WHO ·COHABIT AFI'ER l'ID-!0\lAL OF THE IMPEDIMENT ARE 

LA\'IFULLY ..-.ARRIED AS OF THE DATE OF THE P-EMOVAL OF THE 

IMPEDIMENT. 

fi!t--ill Children born of a prohibited marriage are 

legitimate. 
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Section 11. Declaration of invalidity. (1) The 

district court shall enter its decree declaring the 

invalidity of a marriage entered into under the followina 

circumstances: 

{a) a party lacked capacity to consent to the ma,rriage 

at the time the marriage was solemnized, either because of 

mental incapacity or infirmity or because of the influence 

of alcohol, drugs, or other incapacitating substances, or a 

party was induced to enter into a marriage by force or 

duress, or by fraud involving the essentials of marriage: 

(b) a party lacks the physical capacity to consummate 

the marriage by sexual intercourse, and at the time' the 

marriage was solemnized the other party did not know of the 

incapacity. 

(c) a party was under the age of sixteen (16) years 

and did not have the consent of his parents or guardian and 

judicial approval or was aged sixteen (16) or seventeen (17) 

years and did not have the consent of his parents or 

guaroian or judicial approval: or 

(d) the marriage is prohibited. 

(2) A declaration of invalidity under subsection 

(1) (a) through (c) may be sought by any of the following 

perscns and must be commenced within the times specified, 

but in no event may a declaration of invalidity be sought 

after the death of either party to the marriage: 

-a- SB 5 
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(a) for a reason set forth in subsection {1) (a), by 

either party or by the legal representative of the party who 

lacked capacity to consent, no later than ninety (90) days 

after the petitioner obtained knowledge of the described 

condition: 

(b) for the reason set forth in subsection (l)(b), by 

either party, no later than one (1) year after the 

petitioner obtained knowledge of the described condition: 

(c) for the reason set forth in subsection (1) (;:::), by 

the underaged party, his parent or guardian, prior to the 

t:ime the underaged party reaches the age at which he could 

have married without satisfying the omitted requirement. 

( 3) A declaration of invalidity for the reason set 

forth in subsection ( 1) (d) l!'.ay be sought by either party, 

the legal spouse in case of a bigamous marriage, the county 

attorney, or a child of either party, at any time prior to 

the death of one (1) of the parties. 

{4) Children born of a marriage declared invalid are 

leg itirnate. 

(5) Unless the court finds, after a consideration of 

all relevant circumstances, including the effect of a 

retroactive decree on third parties, that the interests of 

justice would be served by making the decree not 

retroactive, it shall declare the marriage invalid as of the 

date of the marriage. The provisions of this act relating 

-9- SB 5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0005/03 

to property rights of the spouses, maintenance, support, and 

custody of children an dissolution of marriage are 

applicable to nonretroactive decrees of invalidity. 

Section 12. Putative spouse. Any person who has 

cohabited with another to whom he is not legally married in 

the good faith belief that he was married to that person is 

a putative spouse until knowledge of the fact that he is not 

legally married terminates his status and prevents 

acquisition of further rights. A putative spouse acquires 

the rights conferred upon a legal spouse, including the 

right to maintenance following termination of his status, 

whether or not the marriage is prohibited (section 10) or 

declared invalid (sect!on 11) • If there is a legal spouse 

or other putative spouses, rights acquired by a putative 

spouse do not supersede the rights of the legal spouse or 

those acquired by other putative spouses, but the court 

shall apportion property, maintenance, and support rights 

among the claimants as appropriate in the circumstances and 

in the interests of justice. 

Section 13. Application. All marriages contracted 

within this state prior to the effective date of this act, 

or outside the state, that were valid at the time of the 

contract or subsequently validated by the laws of the place 

in which they were contracted or by the domicil of the 

parties, are valid in this state. 
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Section 14. Validity of common law marriage, Common 

law marriages are not invalidated by this act. Declarations 

of marriage pursuant to sections 48-130 through 48-132 are 

not invalidated by this act. 

Section 15. Application of the Montana rules of civil 

procedure to proceedings under this act. (1) The Montana 

rules of civil procedure apply to all proceedings under this 

act, except as otherwise provided in this act. 

(2} A proceeding for dissolution of marriage, legal 

separation, or eeclarat:ion of invalidity of marriage shall 

be entitled •In re the Marriage of and 

A custody or support proceeding shall be 

entitled "In re the (Custody) (Support) of • 

( 3) The initial pleading in all proceedings under this 

act shall be denominated a petition. A responsive pleading 

shall be denominated a response. Other pleadings, and all 

pleadings in other matters under this act, shall be 

denominated as provided in the Montana rules of civil 

procedure. 

(4} In this act, "decree• includes "judgment". 

(5} A decree of dissolution or of legal separation, if 

111ade, shall not be awarded to one of· the parties, but shall 

provide that it affects the status previously existing 

between the parties in the manner decreed. 

Section 16. Dissolution of marriage--legal separation. 
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(1) The district court shall enter a decree of dissolution 

of marriage if: 

(a) the court finds that one of the parties, at the 

time the action was oonur.enced, was domiciled in this state, 

or was stationed in this state while a melT'ber of the armed 

services, and that the doreicil or military presence has been 

maintained for ninety (90) days next preceding the making of 

the findings; 

(b) the court finds that the marriage is irretrievably 

broken, which findings shall be supported by evidence 

(i) that the parties have lived separate and apart for 

a period of more than one hundred eighty (180) days next 

preceding the commencement of this proceeding, or 

(ii) that there is serious marital discord ~'hich 

adversely affects the attitude of one or both of the parties 

towards the marriage; e11.e 

(c) the court finds that the conciliation provisions 

of the Montana Conciliation Law and of section 19 either do 

not apply or have been met; and 

(d) to the extent it has jurisdiction to do so, the 

court has considered, approved, or made provision for child 

custody, the support of any child entitled to support, the 

maintenance of either spouse, and the disposition of 

property; or provided for a separate, later.hearing to 

complete these matters. 
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(2) If a party requests a decree of legal separation 

rather than a decree of dissolution of marriage, the court 

shall grant the decree in that form unless the other party 

objects. 

Section 17. Procedure 

abolition of existing defenses. 

commencement -- pleadings -­

(1) All proceedings under 

this act are commenced in the manner provided by the M:>ntana 

rules of civi 1 procedure. 

(2) The verified petition in a proceeding for 

dissolution of marriage or legal separation shall allege 

that the marriage is irretrievably broken and shall set 

forth: 

(a) the age, occupation, and residence of each party 

and his length of residence in this state; 

(b) the date of the marriage and the place at which it 

was registered; 

(c) that the jurisdictional requirements of section 16 

exist and that the marriage is irretrieveably broken in that 

either 

(i) the parties have livea separate and apart for a 

period of more than one hundred eighty (180) days next 

preceding the comn<encernent of this proceeding, or 

(ii) that there is serious marital discord \'lhich 

adversely affects the attitude of one or both of the parties 

towards the marriage, and that there is no reasonable 
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prospect of reconciliation; 

(d) the names, ages, and addresses of all living 

children of the marriage, and whether the wife is pregnant; 

(e) any arrangements as to support, custody, and 

visitation of the children and maintenace of a spouse; and 

(f) the relief sought. 

( 3) Either or both parties to the marriage may 

initiate the proceeding. 

(4J If a proceeding is commenced by one of the 

parties, the other party must be served in the manner 

provided by the !'bntana rules of civil procedure and may 

within twenty (20) days after the date of service file a 

verified response. ~o decree may be entered until twenty 

(20) days after the date of service. 

(5) Previously existing defenses to divorce and legal 

separation, including but not limited to condonation, 

connivance, collusion, recrimination, insanity, and lapse of 

time, are abolished. 

(6) The court may join additional parties proper for 

the exercise of its authority to implement this act. 

Section 18. Temporary order or temporary injunction. 

(1) In a proceeding for dissolution of marriage or for 

legal separation, or in a proceeding for disposition of 

property or for maintenance or support follO\'ling dissolution 

of the marriage by a court which lacked personal 
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jurisdiction over the absent spouse, either party may move 

for temporary maintenance or temporary support of a child of 

the marriage entitled to support. The motion shall be 

accompanied by an affidavit setting forth the factual basis 

for the motion and the amounts requested. 

(2) As a part of a motion for temporary maintenance or 

support or by independent motion accompanied by affidavit, 

either party may · request the court to issue a temporary 

injunction for any of the following relief: 

(a} restraining any persc:n from transferring, 

encumbering, concealing, or othenlise disposing of any 

property except in the usual course of business or for the 

necessities of life, and, if so restrained, requiring him to 

notify the moving party of any proposed extraordinary 

expenditures made after the order is issued; 

(b) enjoining a party from molesting or disturbing the 

peace of the other party or of any child; 

(c) excluding a party from the family hom= or from the 

home of the other party upon a showing that physical or 

emotional harm would otherwise result; 

(d) enjoining a party from removing a child from the 

j urisdicti<on of the court; and 

(e) providing other injunctive relief proper in the 

circumstances. 

(3) The court may issue a temporary restraining order 
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without requiring notice to the other party only if it finds 

on the basis of the moving affidavit or other evidence that 

irreparable injury will result to the moving party if no 

order is issued until the time for responding has elapsed. 

(4) A response may be filed within twenty (20) days 

after service of notice of motion or at the time specified 

in the temporary restraining. order. 

( 5) On the bas is of the sho.t ing made and in conformity 

with sections 22 and 23, the court may issue a temporary 

injunction and an order for temporary maintenance or support 

in amounts and on terms just and proper in the circumstance. 

(6) A temporary order or temporary injunction: 

(a) does not prejudice the rights of the parties or 

the child which are to be adjudicat~ at subsequent hearings 

in the proceeding; 

(b) may be revoked or modified before final decree on 

a showing by affidavit of the facts necessary to revocation 

or modification of a final de=ee under.section 30; and 

(c) terminates when th~ final decree is entered or 

when the petition for dissolution or legal separation is 

voluntarily dismissed. 

Section 19. Irretrievable breakdown. ( 1) If both of 

the parties by petition or otherwise have stated under oath 

or affirmation that the n:arriage is irretrievably broken, or 

one of the parties has so stated and the other has not 
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denied it, the court, after hearing, shall make a finding 

whether the marriage is irretrievably broken. 

(2) If one of the parties has denied under oath or 

affirmation that the marriage is irretrievably broken, the 

court shall consider all relevant factors, including the 

circumstances that gave rise to filing the petition and the 

prospect of reconciliation, and shall: 

(a) make a finding whether the marriage is 

irretrievably broken; or 

(b) continue the matter for further hearing not fewer 

than thirty (30) nor more than sixty (60) days later, or as 

soon thereafter as the matter may be reached on the court's 

.calendar, and may suggest to the parties that they seek 

counseling. The court at the request of either party shall, 

or on its own motion may, order a conciliation conference. 

l'.t the adjourned hearing the court shall make a finding 

whether the marriaqe is irretrievably broken. 

(3) A finding of irretrievable breakdown is a 

determination that there is no reasonable prospect of 

recon ci li at ion. 

(4) Nothing in this section shall be interpreted to 

affect the provisions of sections 3€-201 through 36-205, 

known as the ~·ontana Conciliation Law. 

Section 20. Separation agreement. 

amicable settleirent of disputes between 
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marriage attendant upon their separation or the dissolution 

of their marriage, the parties may enter into a written 

separation agreement containing provisions for disposition 

of any property owned by either of them, maintenance of 

either of them, and support, custody, and visitation of 

their children. 

(2) In a proceeding for dissolution of marriage or for 

legal separation, the terms of the separation agreement, 

except those providing for the support, custody, and 

visitation of children, are binding upon the court unless it 

finds, after considering the economic circumstances of the 

parties and any other relevant evidence produced by the 

parties, on their own jllotion or on request of the court, 

that the separation agreement is unconscionable. 

(3) If the court finds the separation agreement 

unconscionable, it may request the parties to submit a 

revised separation agreement or may make orders for the 

disposition of property, maintenance, and support. 

(4) If the court finds that the separation agreement 

is not unconscionable as to disposition of property or 

maintenance, and not unsatisfactory as to support: 

(a) unless the separation agreement provides to the 

contrary, its terms shall be set forth in-the decree of 

dissolution or leqal separation and the parties shall be 

orC'ered to perform ther.-., or 
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(b) if the separation agreement provides that its 

terms shall not be set forth in the decree, the decree shall 

identify the separation agreement and state that the court 

has found the terms not unconscionable. 

(5} Terms of the agreement set forth in the decree are 

enforceable by all remedies available for enforcement of a 

judgment, including contempt, and are enforceable as 

contract terl!'.s. 

(6) Except for terms concerning the support, custody, 

or visitation of children, the decree may expressly preclude 

or limit modification of terms set forth in the decree if 

the separation agreement so provides. Otherwise, terms of a 

separation agreement set forth in the decree are 

automatically modified by modification of the decree. 

Section 21. Disposition of property. (1) In a 

proceeding for dissolution of a marriage, legal sepa~ation, 

or disposition of property following a decree of dissolution 

of marriage or legal separation by a court which lacked 

personal jurisdiction over the absent spouse or lacked 

jurisdiction to dispose of the property, the court, without 

regard to marital misconduct, shall, and in a proceeding for 

legal separation may, finally equitably appQrtiOII between 

the parties the property and assets belonging to either or 

both however and whenever acquired, and whether the title 

thereto is in the name of the husband or wife or both. In 
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making 

of the 

apportionment the court shall consider the duration 

marriage, ane 

antenuptial agreement 

prior 

of the 

marriage 

parties, 

of either party, 

the age, health, 

station, occupation, amount and sources of income, 

vocational skills, employability, estate, liabilities, and 

needs of each of the parties, custodial provisions, whether 

the apportionment is in lieu of or in addition to 

maintenance, and the opportunity of each for future 

acquisition of capital assets and income. The court shall 

also consider the contribution or dissipation of value of 

the respective estates, and the contribution of a spouse as 

a homemaker or to the family unit. In disposing of property 

acquired prior to the mar~iage: property acouired by gift, 

bequest, devise or descent: property acquired in exchange 

for property acquired before the marriage or in exchange for 

property acquired by gift, bequest, devise, or descent: the 

increased value of property acquired prior to marriage: and 

property acquired by a spouse after a decree of legal 

separation, the court shall consider those contributions of 

the other spouse to the marriage, including the non-monetary 

contribution of a homemaker; the extent to which such 

contributions have facilitated the maintenance of this 

property and wl":ether or not the property disposition serves 

as an alternative to maintenance arrangements. 

(2) In a proceedin~, the court may protect and promote 
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the best interests of the children by setting aside a 

portion of the jointly and separately held estates of the 

parties in a separate fund or trust for the support, 

maintenance, education, and general welfare of any minor, 

dependent, or incompetent children of the parties. 

Section 22. Maintenance. (1) In a proceeding for 

dissolution of I!'.arriage or legal separation, or a proceeding 

for maintenance following dissolution of the marriage by a 

court· which lacked personal jurisdiction over the absent 

spouse, the court may grant a maintenance order for either 

spouse only if it finds that the spouse seeking maintenance: 

(a) lacks sufficient property to provide for his 

reasonable needs, and 

(b) is unable to support himself through appropriate 

employment or is the custodian of a child whose condition or 

circumstances make it appropriate that the custodian not be 

required to seek employment outside the home. 

(2) The maintenance order shall be in such amounts and 

for such periods of ti111e as the court 

regard to I!',ari tal mis ccnduct, and 

relevant facts including: 

deems just, without 

after considering all 

(a) the financial resources of the party seeking 

maintenance, including marital property apportioned to him, 

and his ability to meet his needs independently, including 

the extent to which a provision for support of a child 
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living with the party includes a sum for that party as 

custodian; 

(b) the time necessary to acquire sufficient education 

or training to enable the party seeking maintenance to find 

appropriate employment; 

(c) the standard of living established during the 

marriage; 

(d) the duration of the marriage; 

(ei the age, and the physical and emotional condition 

of the spouse seeking maintenance 1" and 

(f) the ability of the spouse from whom maintenance is 

sought to meet his needs while meeting those of the spouse 

seeking maintenance. 

Section 23. Child support. In a proceeding for 

dissolution of marriage, legal separation, maintenance, or 

child support, the court may order either or both parents 

owing a duty of support to a child to pay an amount 

reasonable or necessary for his support, without regard to 

marital misconduct, after considering all relevant factors 

including: 

(1) the financial resources of the child; 

(2) the financial resources of the custodial parent; 

(3) the standard of living the child would have 

enjoyed had the marriage not been dissolved; 

(4) the physical and emotional condition of the child, 
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Section 24. Representation of child. 

SB 0005/03 

needs of the 

The court may 

appoint an attorney to represent the interests of a minor 

dependent child with respect to his support, custody, and 

visitation. The court shall enter an order for costs and 

fees in favor of the child's attorney. The order shall be 

made against either or both pa~nts, except that, if the 

responsible party is indigent, the costs shall be waived. 

Section 25. Payment of maintenance or support to 

court. (1) Upon its own motion or upon motion of either 

party, the court may order at any time that maintenance or 

support payments be made to the clerk of the district court 

as trustee for remittance to the person entitled to receive 

the payments. 

(2) The clerk of the district court shall maintain 

records listing the amount of payments, the date payments 

are required to be made, and the names and addresses of the 

parties affected by the order. 

(3) The parties affected by the order shall inform the 

clerk of the district court of any change of address or of 

other condition that may affect the administration of the 

order. 

Section 26. Assignments. The court may order the 
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person obligated to pay support or maintenance to make an 

assig~ent of a part of his periodic earnings or trust 

income to the person entitled to receive the payments. The 

assignment is binding on the employer, trustee, or other 

payor of the funds two (2) weeks after service upon him of 

notice that it has been made. The payor shall withhold from 

the earnings or trust income payable to the person obligated 

to support the amount specified in the assignment and shall 

transmit the payments to the person specified in the order. 

The payor may deduct from each payment a sum not exceeding 

one dollar ($1) as reimbursement for costs. An employer 

shall not discharge or otherwise discipline an employee as a 

result of a "''age or salary assignment authorized by this 

section. 

Section 27. Costs--attorney's fees. The court from 

time to time after considering the financial resources of 

both parties may order a party to pay a reasonable amount 

for the cost to the other party of maintaining or defending 

any proceeding under this act and for attorney's fees, 

including sums for legal services rendered and costs 

incurred prior to the commencement of the proceeding or 

after entry of judgment. The court may order that the 

amount be paid directly to the attorney, who may enforce the 

order in his name. 

Section 28. Decree. (1) A decree of dissolution of 
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marriage or of legal separation is final when entered, 

subject to the right of appeal. An appeal from the decree 

of dissolution that does not challenge the finding that the 

marriage is irretrievably broken does not delay the finality 

of that provision of the decree which dissolves the marriage 

beyond the time for appealing from that provision, and 

either of the parties may remarry pending appeal. 

(2) No earlier than six (6) months after entry of a 

decree of legal separation, the court on motion of either 

party shall convert the decree to a decree of dissolution of 

marriage. 

(3) The clerk of court shall give notice of the entry 

of a decree of dissolution or legal separation: 

(a) if the marriage is registered in this state, to 

the clerk of the district court of the =unty where the 

marriage is registered who shall enter the fact of 

dissolution or separation in the book in which the ~arriage 

license anC: certificate are recorded; or 

(b) if the marriase is registered in 

jurisdiction, to the appropriate 

jurisdiction, with the request that he 

dissolution in the appropriate record. 

official 

enter the 

another 

of that 

fact of 

(4) ~pon request by a wife whose marriage is dissolved 

or declared invalid, the court may, and if there are no 

children of the parties shall, order her maiden name or a 
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temporary order. If a party 

SB 0005/03 

provisions of decree or 

fails to comply with a 

provision of a decree or temporary order or injunction, the 

obligation of the other party to make payments for support 

or maintenance or to permit visitation is not suspended; but 

he may move the court to grant an appropriate order. 

Section 30. Modifica:tion and termination of provisions 

for maintenance, support, and property disposition, (1} 

Except as otherwise provided in subsection (6) of section 

20, the provisions of any decree respecting maintenance or 

support may be modified only as to installments accruing 

subsequent to the mption for modification and only upon a 

shCMing of changed circumstances so substantial and 

continuing as to make the terms unconscionable EXCEPT BY 

WRITTEN COOSENT OF THE PARriES. The provisions as to 

property disposition may not be revoked or modified, ~ 

BY WRITTEN CONSENT OF THE PARTIES, OR unless the court finds 

the existence of conditions that justify the reopening of a 

judgment under the laws of this state. 

(2) Unless otherwise agreed in writing or expressly 

provided in the decree, the obligation to pay future 

maintenance is terminated upon the death of either party or 

the remarriage of the party receiving maintenance. 

( 3) Unless otherwise agreed in 'lo.'ri ting or expressly 
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provided in the decree, provisions for the support of a 

child are terminated by emancipation of the child but not by 

the death of a parent obligated to support the child. When 

a parent obligated to pay support dies, the anount of 

support may be modified, revoked, or coll1!Tiuted to a lump suro 

payment, to the extent just and appropriate in the 

circumstances. 

Section 31. Jurisdiction--co:mmencement of proceedings. 

(1) A court of this state competent to decide child custody 

matters has jurisdiction to make a child custody 

determination by initial or modification decree if: 

(a) this state 

(i) is the bane state of the child at the time of 

commencement of the proceedings, or 

(ii) had been the chUd's ho~re state within six (6) 

months before commencement of the proceeding and the child 

is absent from this state because of his removal or 

retention by a person claiming his custody or for other 

reason, and a parent or person acting as parent continues to 

live in this state; or 

(b) it is in the best interest of the child that a 

court of this lrtate ..assume jurisdiction because 

(i) the child and his parents, or the child and at 

least one contestant, have a significant connection with 

this state, and 
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(ii) there is available in this state substantial 

evidence concerning the child's present or future care, 

protection, training, and personal relationships; or 

{c) the child is physically present in this state and 

( i) has been abandoned or 

(ii) it is necessary in an emergency to protect him 

because he has been subjected to or threatened with 

mistreatment or abuse or is neglected or dependent; or 

(d) (i) no other state has jurisdiction under 

prerequisites substantially in accordance with paragraphs 

(a), (b), or (c), or another state has declined to exercise 

jurisdiction on the ground that this state is the more 

appropriate forum to determine custo1y of the child, and 

(ii) it is in his best interest that the court assume 

jurisdiction. 

(2) Except under paragraphs (c) and (d) of subsection 

(1), physical presence in this state of the child, or of the 

child and one of the contestants, is not alone sufficient to 

confer jurisdiction on a court of this state to make a child 

custody determination. 

(3) Physical presence of the child, while desirable, 

is not a prerequisite for jurisdiction to determine his 

custody. 

(4) A child custody proceeding is COII'll1Emced in the 

district court: 
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(a) by a parent, by filing a petition 

(i) for dissolution or legal separation1 or 

(iil for custody of the child in the county in which he 

is permanently resident or found: or 

(b) by a person other than a parent, by filing a 

petition for custody of the child in the county in which he 

is permanently resident or found, but only if he is not in 

the physical custody of one of his parents. 

(5) Notice of a child custody proceeding shall be 

given to the child's parent, guardian, and custodian, who 

may appear, be heard, and file a responsive pleading. The 

court, upon a showing of good cause, may permit intervention 

of other interested parties. 

Section 32. Best interest of child. The court shall 

determine custody in accordance with the best interest of 

the child. The court shall consider all relevant factors 

including: 

(1) the wishes of the child's parent or parents as to 

his custody: 

( 2) the wishes of the child as to t:is custodian 1 

( 3) the interaction and interrelationship of the child 

with his parent or parents, 

person who may significantly 

interest; 

his siblings, and any other 

affect the child's best 

(4) ~~e child's adjustment to his home, school, and 
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community: and 

(5) the mental and physical health of all individuals 

involved. 

The court shall not consider 

custodian that does not affect his 

child. 

Section 33. Temporary orders. 

conduct of a proposed 

relationship to the 

(1) A party to a 

custody proceeding may move for a temporary custody order. 

The motion must be supported by an affidavit as provided in 

section 40. The court may award temporary custody under the 

standards of section 32 after a hearing, or, if there is no 

objection, solely on the basis of the affidavits. 

(2) If a proce~ding for dissolution of marriage or 

legal separation is dismissed, any temporary custody order 

is vacated unless a parent or the child's custodian moves 

that the proceeding continue as a custody proceeding and the 

court finds, after a hearing, that the circumstances of the 

parents and the best interest of the child requires that a 

custody decree be issued. 

(3) If a custody proceeding commenced in the absence 

of a petition for dissolution of marriage or legal 

separation under subsection (a) (ii) cr (b) of section 31 is 

dismissed, any temporary custody order is vacated. 

Section 34. Interviews. (1) The court may interview 

the child in chambers to ascertain the child's wishes as to 
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his custodian and as to visitation. The court rray permit 

counsel to be present at the interview. The court shall 

cause a record of the interview to be made and to be part of 

the record in the case. 

(2) The oourt rray seek the advice of professional 

personnel, whether or not employed by the court an a regular 

basis. The advice given shall be in writing and made 

available by the court to counsel upon request. Counsel may 

examine as a witness any professional persmnel consulted by 

the court. 

Section 35. Investigations and 

contested custody proceedings, and 

reports. 

in other 

{1) In 

custody 

proceedings if a parent or the child's custodian so 

requests, the court u.ay order an investigation and report 

concerning custodial arrangements for the chile. The 

investigation and report may be made by the county welfare 

department. 

(2) In preparing his report concerning a child, the 

investigator may consult any person who may have information 

about the child and his potential custodial arrangements. 

Upon order of the court, the investigator may refer the 

child to ;profession;U personnel for diagnosis. The 

investigator may consult with and obtain information from 

medical, psychiatric, or other expert persons who have 

served the child in the past without obtaining the consent 
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but the child's 

reached the a~e of 

he lacks mental 

capacity to consent. If tt'e requirements of subsection (3) 

are fulfilled, the investigator's report may be received in 

evidence at the hearing. 

{3) The court shall mail the investigator's report to 

counsel and to any party not represented by counsel at least 

ten (10) days prior to the hearing. The investigator shall 

make available to counsel and to any party not represented 

by counsel the investigator-'s file of underlying data, and 

reports, complete texts of diagnostic reports made to the 

investigator pursuant to the provisions of subsection (2), 

and the names and addresses of all persons whom the 

investigator has consulted. Any party to the proceeding may 

call the investigator and any person whom he has consulted 

for cross-examination. A party may not \·!aive his right of 

cross-examination prior to the hearing. 

Section 3€. Hearings. (1) Custody proceedings shall 

receive priority in being set for hearing. 

(2) The court may tax as costs the 

necessary travel and other expenses incurred by 

payment of 

any person 

whose presence at the hearing the court deems necessary to 

determine the best interest of the child. 

(3) The court without a jury shall determine questions 
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of law and fact. If it finds that a public hearing way be 

detrimental to the child's best interest, the court may 

exclude the public from a custody hearing, but may admit any 

person who has a direct and legitimate interest in the 

particular case or a legi tin-ate educational or research 

interest in the '1-.'0rY.: of the court. 

(4) If the court finds it necessary to protect the 

child's welfare that the record of any interview, report, 

investigation, or testimony in a custody proceeding be kept 

secret, the court may make an appropriate order sealing the 

record. 

Section 37. 

custody of the 

rights unless 

Visitation. (1) A parent not granted 

child is entitled to reasonable visitation 

the court finds, after a hearing, that 

visitation would endanaer seriously the chile's physical, 

wental, moral, or errotional health. 

(2) The court may modify an order granting or denying 

visitation rights whenever modification would serve the best 

interest of the child; but the court shall not restrict a 

parent's visitation rights unless it finds that the 

visitation would endanger seriously the child's physical, 

mental, moral, or eDotional health. 

Section 38. Judicial supervision. (1) Except as 

othen~ise asreeL by the parties in writins at the time of 

the custo<'y decree, the custodian may determine the child's 

-33- SB 5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0005/03 

upbringing, including his education, health care, and 

religious training, unless the court after hearing, finds, 

upon motion by the noncustodial parent, that in the absence 

of a specific limitation of the custodian's authority, the 

child's physical health would be endangered or his emotional 

development significantly impaired. 

(2) If both parents or all contestants agree to the 

order, or if the court finds that in the absence of the 

order the child's !hysical health would be endangered or his 

emotional development significantly impaired, the court may 

order the county welfare department to exercise continuing 

supervision over the case to assure that the custodial or 

visitation terMs of th~ decree are carried out. 

Section 39. Modification. (1) No motion to modify a 

custody decree may be made earlier than two (2) years after 

its date, unless the court permits it to be made on the 

basis of affidavits that there is reason to believe the 

child's present environment may endanger seriously his 

physical, mental, moral, or emotional health. 

(2) !~-&-e~~~-e~-~k~e-e~~e-kee-;~r~eai~~eft-~~rs~ftft~ 

~e-~ke-Gft~~er~-eki~a-Stie~eey-~~riee~e~ieft-Ae~7-~ke ~ court 

shall not modify a prior custody decree unless it finds, 

upon the basis of facts that have arisen since the prior 

decree or that v1ere unknown to the court at the ti!"e of 

entry of the prior decree, that a change has occurred in the 
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circumstances of the child or his custodian, and that the 

modification is necessary to serve the best interest of the 

child. In applying these standards the court shall retain 

the custodian appointed pursuant to tht< prior decree unless.: 

(a) the custodian agrees to the modification: 

(b) the child has been integrated into the faw~ly of 

the petitioner with consent of the custodian: or 

(c) the child's present environment endangers 

seriously his Fflysical, mentaL, moral, or ~tional health, 

and the harm likely to be caused by a change of environment 

is outweighed by its advantages ~ him. 

(3) Attorney fees and costs shall be assessed against 

a party seeking modification if the court finds that the 

modification action is vexatious and constitutes haras1111ent. 

Section 40. Affidavit practice. A party seeking a 

temporary custody order or modification of a custody decree 

shall submit together with his moving papers an affidavit 

setting forth facts supporting the requested order or 

modification and shall give notice, together with a copy of 

his affidavit, to other parties to the proceeding, who may 

file opposing affidavits. The court shall deny the motion 

unless it £inds "~hat -adequate cause for hearing the motion 

is established by the affidavits, in which case it shall set 

a date for hearing at an order to show cause why the 

requested orcer or modification should not be granted. 
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Section 41. Application. (1) This act applies to all 

proceedings commenced on or after its effective date. 

(2) This act applies to all pending actions and 

proceedings commenced prior to its effective date with 

respect to issues on which a jud9JM!nt has not been entered. 

Pending actions for divorce or separation are deemed to have 

been commenced on the basis of irretrievable breakdown. 

Evidence adduced after the effective date of this act shall 

be in compliance with this act. 

(3) This act applies to all procP.edings commenced 

after its effective date for the modification of a judgment 

or order entered prior·to the effective date of this act. 

(4) In any action or proceeding in which an appeal was 

pending or a new trial was ordered prior to the effective 

date of this act, the lml in effect at the time of the order 

sustaining the appeal or the new trial governs the appeal, 

the new trial, and any subsequent trial or appeal. 

Section 42. Act supersedes other laws or regulations. 

If any provision of this act is in conflict with any other 

law of this state, or any rule or regulation promulgated 

thereunder, this act shall govern and control, and such 

other law, rule, or regulation shall be deemed superseded 

for the purpose of this act. 

Sectiat 43. Severability. If any provision of this 

act or application thereof to any person or circumstance is 
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held invalid, the invalidity does not affect other 

provisions or applications of the act which can be given 

effect without the invalid provision or application, and to 

this end the provisions of the act are severable. 

Sect ion 4 4 • Sect ion 4 8-130 , R. C. H. 19 4 7 , is amended to 

read as follows: 

"48-130. Declaration of marriage without 

sole~nization--how made. Persons desiring to consur.~te a 

marriage by written declaration in this state without the 

solemnization provided for in section 4Q-~~~ 9 of this act 

must prior to e.'{ecuting the declaration, secure the 

12 premarital test certificate required by ~~~eft-4~~~4 this 

13 ~-- which shall he firmly attached to the declaration and 

14 shall be filed by the clerk of the district court in the 

15 county where the contract was executec. Any such 

16 declaration of marriage shall sUbstantially contain the 

17 following: 

18 1. ':'he na!'""es, ages, and residences of the parties; 

19 

20 

2. ~he fact of marriage; 

3. Nac:e of father7 ~ maiden name cf mother7 of bot'l 

21 parties, anC address of each; 

22 

23 

24 

25 

4. That both rarties are legally corr"petent to er.ter 

into the marriage contract. 

Such aeclaration r.'ust Le subscribed by the parties and 

attested by at least two (2) "'itnesses, and forroally 
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acknowledged before the clerk of the c~strict court of said 

county. ~ft~e8~-4~~-~~e-~~e¥~e~eft8--e~--~~ie--eet--~~e~~--~e 

eem~~ee-w~~-~fte-Me~~ia~e-~~e~~-ee-ee~-~ft¥e~ie~" 

Section 45. Sections 21-101 through 21-150, 48-101, 

48-103 through 48-105, 48-111, 48-115, 48-116, 48-118.1, 

48-119, 48-120, 48-122, 48-125, 48-127 through 48-129, 

48-133, 48-142, 48-143, 48-145, 48-149, 48-150, 48-201 

through 48-203, 48-206, and 48-207, R.C.M. 1947, are 

repealed. 

Section 46. This act is effective January 1, 1976. 

-End-
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March 19, 1975 

HOUSE CbMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL NO. 5 

That Senate Bill No. 5, third reading bill, be amended as follows: 

1. Amend page 8, section 11, subsection (c), lines 16 and 17. 
Strike: "and did not have the consent of his parents or guardian 

and judicial approval" 

2. Amend page 9, section 11, subsection (a), lines 1 through 5. 
Strike: Subsection (a) in its entirety. 
Insert: New subsections (a), (b) and (c) to read as follows: 

"(a) for lack of capacity to consent because of mental incapacity 
or infirmity, no later than one (1) year after the petitioner obtained 
knowledge of the described condition; 

(b) for lack of capacity to consent because of the influence of 
alcohol, drugs or other incapacitating substances, no later than one 
(1) year after the petitioner obtained knowledge of the described 
condition: 

(c) for lack of capacity to consent because of force, duress or 
fraud, no later than two (2) years after the petitioner obtained knowledge 
of the described condition;" 

Reletter: Subsequent subsections. 

3. Amend page 9, section 11, present subsection (b), line 7. 
Following: "than" 
Strike: "one (1) year" 
Insert: "four (4) years" 

4. Amend page 30, section 32, subsection (5), lines 4 through 6. 
Strike: "The court shall not consider conduct of a proposed 

custodian that does not affect his relationship to the child." 

AS SO .AMENDED 
BE CONCURRED IN 

HSP/ds 



March 24, 1975 

HOUSE OF REPRESENTATIVES 

Committee of the Whole Amendment to SENATE BILL NO. 5, 
third reading, as follows: 

l. Amend page 26, section 3 0, subsection ( 1) , line 12. 

Following: "modified" 

Insert: "by a court" 

2. Nnend page 26, section 30, subsection (1), line 13. 

Following: "and" 

Strike: "only" 

Insert: "either: (a)" 

3. Amend page 26, section 30, subsection (1), line 15. 

Following: "unconscionable" 

Strike: "EXCEPT BY" 

Insert: "~ qr (b) upon" 

4. Amend page 26, section 30, subsection (1), line 17. 

Following: "modified" 

Insert: "by a court" 

5. Amend page 26, section 30, subsection (1), line 17. 

Following: "EXCEPT" 

Insert: U • II . 
6. Amend page 26, section 30, subsection (1), line 18. 

Strike: "BY" 

Insert: "(a) upon" 

7. Amend page 26, section 30, subsection (1), line 18. 

Following: "OR" 

Strike: "unless" 

Insert: " (b) if" 

AND AS SO AMENDED 
BE CONCURRED IN 
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INihO~UCLb aY hEbAi, GhEELl 

A .!IlL~ FOil IH!o t.C':t Eli'l:.iTLED: •All AC'l !'0 h:t:YISJ:. i·H~ KAiihiAt>E 

A liD Dl!>SoJLU ll.uli Ot l!b.hlilA!.E LAiiS OF THIS SlAT~ BY AIJCJl'"l'lllb 

1.1:11!: Ph0ViSiuNS OF THE UMIFOBI! hABRlAbE AliD DIVOhCB ACT AS 

RECOhiil.NDd> L'~ l'iJE NATlO~ AL CO!Il"EJ.EM CE OF C.Ol!lllS!>I01Jhli!i Oli 

UlilPGHI! S'rA1.E l.AliS; AJH;I»DliiiG S'tCllOJj 116-Hu, I'<.C.I!. b'l7; 

AND HhFEALI~u SECTIOiiS ~1-101 THROUGH ~l-150, 4a-101, 48-103 

'lHBOUG!i 4b-10!>, 48-111, 48-115, 48-lH>, 48-118.1, ~-119, 

48-l~u, 4B-122, 48-125, 4b-127 TH!iOUGH 4.1:1-129, -8-133, 

4&-14:.:, 4!l-143, '18-145, 4<:>-1451, 41l-150, l.ti-201 THROUGH 

~8-203, 4b-2Lb, AHD 48-207, R.c.e. 1947; AkD PBOVlDlliG AN 

X;Fl'ECTL'H; iJA'l'E.• 

BJ:; L1' EllAl:'l'ED .SY TI:IE LI!GlSLA1:UiiB OF TlfE STATE OF I!OITAIU: 

Section 1. Short title. This act aay be cited as the 

MUnifvra ~arriage and Divorce Act•. 

Section :t. ~rposes 

liberally construed and 

purposes, vhich are to: 

of act.. :this act shall be 

appliad to proaote its underlying 

(1} provide adequate procednres fur the soleanization 

ana registration ot aarriage; 

(2) strengthen and preserve tne integrity of aarr~age 

and safeguard faaily relationships; 

R E F E R E ~ C E B I L L 
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13} proaote the amicabie settle•ent of disputes that 

have arisen btitwe~n parties to a aarriage; 

(4) ait~gate the yotential nara to the spouses and 

tbeir children cau&ed ny tne ~roQbss ot ~egal aisso!ution ot 

aarriage; 

(5) aake reasonable provision tor spouse and ainor 

children during and after litigation; ana 

(6) aaAe the law ot legal dissolution of aarriage 

effective tor dealing vith tbe realities oi aatriaonial 

experience by aaking irretrievable breakdown of the aarriage 

relationship tne sole basis tor its dissolution. 

Section 3. Uniforaity of application and construction. 

This act sha~~ be so ap~lied ana coustrued as to effectuate 

its general purpose to aake unifoca the lav vith respect to 

the subJect of this act aaony those states which enact it. 

Section 4. l'oraalities. aarriage is a personal 

relationship betveen a aan and a voaan 

civil contract to which the consent 

arising out of a 

oi the parties is 

essential. A aarriage licensed, soleanized. and reqistered 

as provided in this act is valid in this state. 

aay be contracted, aaintained, invalidated. or 

only as proYided by the lav of this state. 

.l aarriage 

dissolYed 

Section 5. Fora of application. license, certificate, 

and consent. (1) Tbe director of the departaent of health 

and enYironaental sciences shaLl prescribe the tor• tor an 
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application ±or a aarriage license, wuicu shall include the 

following intoraation~ 

(a) name, sex, aes&f:ilet"tri ea1 add~:ess, seeial. ses&Fi~y 

B&I~BF1 dat~ ana plac~ oL birth ol ~~en ~arty to the 

pro~osed aarriage; 

(b) if either party wa& Ireviousiy aarried, hi& naae, 

and the date, ~lace, and court in which the aarriage was 

dissolved or ueclarea invalid or the date and place of death 

of the toraer spouse; 

(c) uaae and address ot the parents or guardian of 

each party; 

(d) vhetller the pax·ties a~: e relate<i to each other and, 

if so, their relationsnip; and 

(e) the naae and date oi bixtb oi aLy child, ol whoa 

both parties are parents, born ~rior to tbe aaking ot the 

application unless the~r parental rights and the parent and 

child relationship vith respect to the child have b~n 

terainated. 

(2) 1·n~· director of the doc;-artlilent oi health and 

envirotaeutal sciences &hall ~rescri~e tht toras tor the 

aarriage license, the aarriage certificate, and the consent 

to aan:iaye. 

Section b. License to ... l:Ii • 1111oen a r.ar1.iage 

application has been coapletea ana signed ny both ~arties to 

a pro&f·ective aarria<Je ar.d at least one (1) fai'tj ha<. 

-3- Sn J 
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ap~eaxed hetore the cler~ ot tue district court and paia the 

2 aarriage ~ic&nse tee l'lFTEEM IJGLLio.h5 

J J!12i, the c~erk ot the district court shall 1ssue a 11ceuse 

4 to aarry and a aarriage certi1icate ~:or~ upon beiny 

!) turnished: 

6 (1) satisfactory prooi that each paz:ty to the marriage 

7 will have attained the aye of eiyhteen (1~) years at tue 

t; t.iae the aar:riac,;e .license is ef tective, or vill ha1il e 

9 aH.ained the age ot sixteen (1b) years and has eiUoEH' t.toe 

10 

11 OBtAINED judicial approval AS l'l!QVID};D ll< Sl:C'HOII b; and 

12 (2) satisfactory proof that l:.JJe aarriage is not 

13 prohibited; and 

14 (3) a certllicate ot the result:> ot ant aediCdl 

1!> exaaination required bJ the laws oi tbis state. 

16 Section 7. Effective date of licenst. A license to 

17 aarry becoaes ettective througnout tbis state ttree (3) days 

1& after the date of issuance, unless the )Day~ ct the d~stri~t 

19 court orders t.hat tbe :i.icenst is e11<oct1 .. e \tli<o:J. is<:.uuJ, dii<l 

£u tXp~J:ts one hund~ect e~gnty (lou) ddys a~ter 1t b~co~es 

;,.1 effective. 

:i~ Section s. ~uJicial approval. ~ 1} Tne J~~"'ll.J..Ct. 

2.3 couz:t, at~e£ a FeasBE><tl>ke e1fttFti &as l>tt.Eo 11aae "" ll"~±L} ~ 8 ., 

.<:II ~aFe&ts at: otllaFaiaB "l eaeil &I!JileFa'fetl ~it:Et'/, aay orae1: t.lle 

:..~ cleU; ul t.n~' distr1ct L<..urt to .issue " lial:T1d':/B l1c~ns•, .;uJ 

-'1-· ~t ., 



Si> o(H,:,;r,4 

"' (a 1 l.a a fou·toi a !jeoi si»t:eea (l&) a£ seYI!Bt:eea (1=7) 

3 yea£s "hs acw 11e t<a£eat: ea!'a&.le at eaftseat:ift~ t:e !lis 

~ &a££ia~c 1 BF •&est t'a£eat: 8£ ~saFaiaB has &at: seaseate~ te 

s ftiS •a££id~ei 9£ 

t> ~-~~ ~~WJ G-qQ. ~4~ ~~Q u• ~ZAG~~U 4 J JY &Q AU-

7 ).._~ 4---..L>o_.6 .. _..,.,....__..,..,_._,_,...,&-_ ~- ........ ~]..___ .n._""',..,_.c.__ ... _....._ ................ """- __ ..,...,..;;, _'">....,......_ ...; ... .....,..~ • • ~.l n 

-~- ............................ UOOL rQ-coo•am ................................... :1101 OIC1 :U .... poca:W:;&: r 

b ei 'liViB~ eaaseat1 "£ e1 li.u; ij 1Hl£Eii,uh A IIAhhl.AGE 

'I C,t:I<THI.(;A'Iz i'ukll TO A PUtTY AC>Ell SlTIEEII f16l Ok SEVENTJ::EII 

11> p·o JEll<~ ~HO BAS !10 fb.EII~- LUUlLE OF COii5l:NTIIi(. 'tO iUS 

11 I!AB&l.AuE, vR !:Iii~ Till:; CONSEJI'l 0~ IIO'l:!l fAhEiiTS, 0.!< OF 'l:nl: 

1..< PABEBT dAVlll<> THE ACTUAl. CAJ!E, CUSTODY, AND COII'fliOL, lu HIS 

13 IIAj;llU•C.E, lj;' LAPAl:lLE Or GHlfiG !;O!iSi;JIT, Oh OF II lS GUAi<DI.U. 

14 THE COUii.T llill REQOillE BO'lli l'AB~HES 1:0 PAII:Tl.LIPATE I.N l 

15 REJS08AB4f PB&I.OD OF aARQIAGE COUISELIKG •ITa A DESIGHA~D 

1b COUNSELOa AS A COKDI.~ION OF THE OhDEb PO& I.SSOANCE OF A 

17 IIARRJAGE LICENSE AYD A 8AhRIAG~ CERTIFICATE FOB~ UMDER THIS 

1!l SEC'fl.(lll. 

l!:t (2) A marriage license and a •drriage certiticate Lora 

:tO aay be issued under this section only if the court finds 

21 that the underaged party is capable ot assu•ing the 

2:.. responsibilities oi aarriage and the aarriage wi 1.1 serve his 

-<!3 best ~nterest. ~regnancy alone does not ~stablish tnat tue 

24 best inte~:est ot the party vill be served. 

2!> {3) The district court shall authorize pertoraance OL 

-!>- Sb s 

:ov uuG:,/o4 

1 a man:~a·~e by 1-roxy UJ-Oll t.ne showi.ng requ~red by the 

.<. 

3 

4 

!> 

b 

7 

e 

~ 

1U 

11 

l2 

13 

111 

1~ 

16 

17 

18 

1S 

.<.o 

21 
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:l3 
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L5 

provisions on soleaniz~t.iun. 

SectLon 9. SOlemnization ana regi~tration. (1) A 

aarr~age ~ay be sol~•nized by a JUdge ot a court of record, 

Loy a publ~c u:Uicial whose pavers ii.c.luue soleanization of 

aarriages, or in accordance vitb any aode ot soleanization 

recognized b! a~y religious d~no~ination, Jnuian natiou or 

trib~, or native group. Eithe~ the ~erson soleaniziug the 

aarriaqe, or, if no individual acting alone sul.eanized the 

aarria~,~e, a paJ:ty to the aan·~ge, snal.l. coaplet.e the 

aarriage c~rtiticate fora and forvaru it to the clerk of the 

distJ:ict court. 

(-'.) U. a }'arty to a ll<c>rr·iage is anable to be present 

at ~he soleanization, he aay authorize in vriting a third 

person to act as his proxy. If the person soleanizing the 

aarriage is satisf~ed that the absent ~~rty is unable to be 

present and bas consented to the aarriaye, he aay solean~ze 

the aarriage by proxy. It he is not satisfied, the parties 

aay petition t.be district court tor an order perait.ting the 

aarriage to be soleanized by praXJ. 

(3) Dpon receipt uf the aarriage certificate, the 

clerk of the district conrt shall register the aarriage. 

(4) Th~ soleanization ot tue mctrriage is not 

invalidated by the tact that the per&on &oleanizinq the 

aa~:riage was not legally qualified to ooleanize it, it 

-6- Sf:l 5 
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either party t:o t.he aarriage believea hia t.o be so 

qualified. 

Section 10. Prohibited aarriages. {1) ·---;i----

aai lle~eea peu•e&&1 ei~her et wile• is feelilleaiaiei 1 a£e 

preaisi•ei aai •eie feea •ae 8e~iaaia~, whe~heE ~he 

rela~ieaship is le~~iaa~e er ille§~•i•a~e. THE POLLOal~G 

ftlBRllGE§ A!E P&OBIBITiD; 

(A) A ~lEhiAiE BBTJRBD IMTO fRlOB TO THE PlSSOLUTlOW 

Of AM EARLIE& 5ABBIAGE OP OlE OP TBE fiBTlES; 

(81 A ~ABBilGB BETWEEN A~ A•£BSfOB AJp l PJSCEIUliT, 

OJ; BJ!'l'li liE~< A fi:!O~jj.tll up A Sl.STJ:.!r., iiJiL:rpEh TH.t; llELAUOIIISliU 

IS bt THE JiALl Qi JBE VBOLI bLQOD, Oh BEfliE~t ~liST CuUSlMS; 

(Ct A AARlllG& BEfliiEJ 1• DBCLE A~D A ilECE 08 BETWEEN 

IIi AUIIT AIJ) A liEPll.t.i 4 liuE'l'BBR THE lil:LA'IIO~Silll IS lJ~ ,;.lit 

liiLP Oh TH~ liHOLE bLOOD. 

t2t_~U'U_ES _ ~- L IUliRIAG:t; __ i'il9.!il!U'lED UliLIEb :uus 

!>ZCUOJ! iiHO S:Oiil,BU A.l'TER aE!IOVAL OF i'IH. liiPEDI!IU'l "hE 

Lli.fULLY IIAhlilli!J A!:i OF TllJ; DA'l'l:: OJ< TtiJ:: UI!OYlL OF TH:t: 

lBPBDlliEii1'. 

~..111. Children born of a pronillitt.d aartia~t <~.re 

legitiaat.e. 

-7- Sb 5 
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Se~ion 11. Declaration of ~nvalidity. { 11 '!:be 

district. court. shall enter its decree aeclarin~ the 

invalidity of a aarriage entered into under the following 

circuast.ances; 

{a) a party lacked capacity to consent. to the aarriaje 

at. the tiae the aarriage vas solean~zed, e~ther because or 

•ental incapacity or infiraity or becdUse of the inilQence 

of alcohol, drugs, or other incapacitating substanceb, or a 

part:y vas induced to enter into .. aarriage by tor·cp or 

duress, or by traud involYing the esbent~als of •arr~age; 

(b) a party lacks t.he physica~ c~tdC~t} to consu•aate 

t:he aarriage by sexual intercourse, ana at the time t~e 

aarriage vas soleanized th~ other party dLd not ~now of the 

incapacity. 

(c) a party vas 11nder the age OL sb.teeu (16) jedrs 

]&aiei.el al'ttPS•aJo or vas aged sh:t.&tn ( 1u) <·r seventeeu ( 17) 

years all.d did not have the conset.t o1 h~S parents or 

guardian or JUdicidl apyroval; or 

(dJ t.he aar~~age is pronibitea. 

(:0:} A declaration ot invali,1i t..r undo.r su~,H:ct~on 

( 1) (a) thr:ouy h (c) aay be ~oought by any u:t ttte 1.:.llov~n<l 

persons ana aust be coaaenced wito~n toe t.~ats sptcit1~d, 

but in no event aay a dec~arat1.on ot 1.nvalidity be sOIHHtt 

a:tter tht. dectth oi either party to the Jourriagc: 

-b- :,b ' J 
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(it) i:a£ a £ei0Sa& set. ta~lt ib £>1iBbt.etiea (1) 1'"1 • Ely 

eit.ae£ pa~y a£ Bl ~ae le~al EepP&Seat.a~i•e at t.ae f&Ft.y vas 

ea&ait.iaa: Fun LACK OF CA~AClTi i~ CONShNT pEcADSE 0~ ~ENTAL 

li!CAPACUY Oft IMF.lBI'll'rl, 110 LATEjj 'l'HU OlE ( U DAI ll'"l:t:li 

TH.E _}-_El'UJ,OiiiDL_ OiiT!l!IEil td•OIII L.E.iiGE Uf TIIIL J)JISC !U».B D 

COIHaTlull i 

(B) .FOit LAO;: OF CAl'ACI'U TO COIISEIIIT BECAUSE Of THE 

I ll~i"_LO li!O C E OF Al.CQHOl.~._ DhUG~_.___Q}!_ O'fll.E.ll UCAPlCI'U.'fiiG 

SDBSTAICJS, •o LAIEK THAI O!iE (]! IB!h !FTEh IUE PBTlTlOIER 

\)p1:A.liiii::D Kl!uliL¥WE Of THE pESCilbED COIDJ.TlOII; 

I(;) fOR },A.CK OF CAPACl.'l'Y TO COISEIJIT bECA,USE Of fORCJ;, 

DUhESS Ok FheUII, 1110 },#TEB THA4 TWO Iii ~EAkS AFTER THE 

PE'fiTIOiiER OBTAI liED K•Olil..t:DGE Of 'l.llE D~SCllLblW C011Dl'f101o i 

~Jkl tor the reason set iortb in subsection (1} (b), 

by either party, no later than eee (1) yea~ FOOi 141 YEARS 

after the fet~tioner obtained knowledge 01 the described 

condition; 

-iet-.ill for the reason set forth in ~ubsection (1) (c), 

by tae underage« party, his parent or guardian, prior to the 

ti•e the underaged party reaches the age at which he could 

have 11arried without satistyin9 the oliitted requireaent. 

(3) A declaration ot invalidity ror the reason set 

forth in subsection 11) (d) aa:; Le sousl.t Ly either party, 
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the ~ega~ b~ous~ in case of a biga11ous •arr~dye, tne county 

attorney, or a chLLd of either party, at any ti•e prior to 

the death oi one (1) ot the ~~rtiPs, 

(4) Chi1dren born of a •arriage declared invalia are 

legitiaate, 

(5) Onless the court finds, after a cunsideration ot 

all relevant circuastances, including the effect of a 

retroactive decree on tbira parties, that the interests of 

justice vou~d be served by aalting the decree not 

retroactive, ~t shaLl declare the aarridge invalid as of the 

date of the aarriage. The provisions oi tnls act relat~ug 

to property rights of the spouses, aaintenance, snpport, and 

custody of children on dissolntion oi: aarriac;e are 

applicable to aonretroactive decrees of invalidity. 

Section 1~. putative spouse. &ny person vho has 

cohabited witn anotner to who• be is not legally aarried in 

tbe good faith belief tbat be vas aarrieti to that person is 

a putative spouse until knowledge of the fact tnat he is not 

legally aarried terainates b. is status anti prevents 

acquisition of further rights. A pntative spouse acquires 

tbe rights conferred upon a legal sponse, inclndiny the 

right to aaintenance folloving teraination of his status, 

whether or not the aarr~age is prohibited Csection 10) or 

declared invalid (section 11). 11 there is a l~al sponse 

or other [--Utative Si·ouo;es, rights o.cquind. by a putative 

-10- Sl:l 5 
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spouse do not supersede the rights of the legal spouse or 

those acquired by other putative spouses, but the court 

shall apportion property, aaintenanc.,, and su.pport rights 

aaong the clai8ants as appropriate in tne circuastances and 

in the interests of JUStice. 

Section 13. Application. A~~ aarriaqes contracted 

within this state prior to the et±ectiYe date ot this act, 

or outside the state, that were ya~id at the tiae of the 

contract or subsequently va~idated by the laws of the place 

in which they were contracted or by the doaicil of the 

parties, are Yalid in this state. 

Section 111. Yal.i.dity ot co .. on law aarriage. Coaaon 

law aarriages are not invaliaated by this act. Declarations 

of aarriage pnrsuaat to sections 48-130 through 48-13:.: are 

not invalidated by this act. 

Section 15. Application of the aontana rules ot civi~ 

procedure to proceeuings under this act. (1) The ftontana 

rules of ciwil procedure apply to all proceedings under this 

act, except as otherwise proviaed in this act. 

(2) A proceeding for dissolution ot aarriage, ~ega~ 

sefaration, 

be ent~tled 

or decla4ation uf inYalinit~ of aarriage sh~l 

Nin re the l!.arri.age ot and 

-------------~- A 

entitled "~n r~ the 

custody 

(Custoo i) 

or support !J;.:oceed ing shall t.e 

(Sup port} oi •. 

{3) ~l"ue initial pleading in all (Jroceedings under this 
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A responsiwe pleading 

Other pleadings, ana all 

th~ a.ct, shall be 

~ontana rnles ot civil 

(4) lh this act, "oecree-• incloiles •)ud9aent•. 

(51 A decree of dissolut~on or ui legal sepazation, it 

aade, sha1l not be awarded to one ot tne parties, but shall 

provide that it affects the status prewiously ex4sting 

between the !'drties in the aanner decreed. 

Section 16. Dissolution ot ~arria9e--lcgal sefaration. 

(1) 1he distri~~ court shall enter a d~cree ot dissolution 

of aarriage if: 

(a) the court finds t.hat one of t.ne parties, at the 

tiae the action vas coraenced, VdS do•~cileo in th4S state, 

or was stationed in this state while a •e~ber of the araed 

services, and that the doaicil or •ilitury presence has been 

&aintained tor ninety (90) aays next preced~ng the aaki~o of 

the iinu;..ngs; 

(b) the court 1inds that the marriage is irretrievably 

broken, which findings shall be supporttJ Ly eYidence 

(i) that the parties have ~Yeo s"'foi:ate and a~oart ior 

o per.:ioJ ut aore than one buu<'lt:ecl e~gnty (lllO) days n"xt. 

preceding ~be coM&euce•ent of tbis pro~eeding, or 

Iii) tllat tnere is serious IC.ritdl <liscoru wbi<.;h 
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adversely attects the attitude ot one or Lotn ot ~he parties 

towards the aarriage; ~ 

(c) tht coart finds that the conc~liation provisions 

ot the Hontgna Conc1l~at1on Lav and of section 19 either do 

not apply or nave been aet; and 

(d) to t.he extent it has JuriEdiction to do so, the 

court has coasiaered, apl'rov..cl, or aade fJrovision tor L:h~ld 

custod:r, the SUfJport ot any child entitled to suppox:t, the 

aaintenanct of either spouse, and the disposition of 

property; o~ provided tor a separate, later hearing to 

coaplete these aatters. 

(:0:) It a party reguest.s a decree of 1egot.l. sepot.rot.t.i.on 

rathe~ than a decree of dissolution of aarr£age, the court 

shall grant the decree in that fora unless the other party 

objects. 

Section 17. Procedure -- ca.aenceaent-- pleadings 

abolition of eli sting deten»es. (1) All llroceedings under 

this act are coaaenced in the aanner provided by the ~ontaua 

ruleE oi c1vil procedure. 

(2.) The veritied petition in a proceediag for 

dissolution ot aarriage or legal separation sha11 alleye 

that the aarriage is irretrievably broken and shall set 

forth: 

(a) the age, occupation, and residence or each ~arty 

and his length ot residence in this state; 
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(L) tht dgte o1 the aarriage anu tae ~lace at which 1t. 

vas re~istered; 

(c) thaL tne jurisdictional requir~~tnts ot section 16 

exist and that the aarriage is irretrievtaLly brokeu in that 

either 

(i) the parties baYe 1ived separate and apart for a 

period oi aore than one hundred eighty (180) days next 

preceding the coaaenceaent ot this ~ruceeding, or 

(iit thot.t there is serious aarital discord wbich 

adverse1y affects the attitude of one or bot& of the parties 

towards the aarriage, and that there is no reasonab1e 

prospect ot reconciliation; 

(d) the naaes, ages, and addresses of all 1iving 

children ot the aarriage, and vbether the wife is pregnant; 

(e) any arrangeaents as to support, custoJy, and 

visitation OL the children aud aaintenace of a spouse; and 

(1) the re1ief sought. 

(3) Either or both parties to the aarriage aay 

initiate the proceeding. 

(q) It a proceeding is coaaenced by one ot the 

parties, tne other party aust be served in the aanner 

provided by the Bontana rules ot civil procedure and aay 

within twenty (~0) days atter the date of service ti1e a 

verified res~onse. ko decree aay be 

(2.0) days atter the date of service. 

-14-
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(5) PreYiously existing defenses to diYOroe and legal 

separation, including but not liaited to condonation, 

conniYance, collusion, recriaina.tion, insanity, and lapse of 

tiae, are abo~ished. 

(6) The court aay join additional parties proper for 

the exercise ot its authority to iapleaent this act. 

Sect~on 18. ~eaporary order or teapurary injunction. 

(1) In a proceeding tor dissolution of aarriage or tor 

legal separation, or in a proceeding tor disposition of 

property or tor aaintenance or support tolloving dissolution 

of the aarriage by a court vh1Cb lacked personal 

jurisdiction over the absent spouse, either party aay aoYe 

for teaporary aaintenance or teaporary support ot a_child of 

the aarriage eDtitleu to support. The aotion shall be 

accoapanied bj an atfidaYit setting tortb the tactual bas~s 

tor the aotion ana the aaonnts request~. 

(~) As a part of a aotion tor teaporary aaintenance or 

supl~rt or hy independent •otion accoapanied by affidaYit, 

eitheL party aay request the court to ~ssue a teaporaLJ 

injunction tor any ot the follovLDg reliet: 

(a) restrainiog any perso.ll tro• transterring, 

encu•be~ing, concealing, or otherv~se ais¥Qsiny ot any 

property eicept ir.. the usual coorse ot i:.'l£iness or tor the 

necessitie~ of li~e. and, if so reEtraineo, requir~ng him to 

notit:y the aoving .,arty of any t-ropc.5eil eJ.traorJin«ry 
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expenditures aade after the order is issnea; 

(b) enjoi.11ing a party froa aolestln<, or disturbiny the 

peace of tile other ),lar·ty or of any CD~ld; 

(c} excluding a po.rty troa the f allily hoae or i 1011 -r.he 

hoae of tbe other party upon a shoving that pbys~cal ~r 

e.otional harm vould otherwise result; 

(d) enjoining a party troa reaoviug a chi~d rroa thL 

jurisdiction of the court; and 

(e) proYiding other ~njunctiYe relie! 1-roper in the 

circu•stauces. 

(3) The court aay issue a t.eapor .. r} restrainin·1 orrler 

vitbont requiring notice to the other party only il ~t rinas 

on the bas~s of the aoving affidavit or otaer eY~enc~ that 

irreparable injury vill result to the •oving party ir no 

order is issued until the tiae for res~onil~n~ nas eldpEed. 

(4) A res('onse aa.r ht i"ilt<l vithin tventy (.<!l) aays 

after serYice oi notice oi aotion or at tn~ tiae specified 

in the teaporary restraining order. 

(S) Uu the basis ot the sll ov~a':l aaue and in contou;i ty 

vitb sections ~2 and .<!3. the court ~ay issue a teaporary 

injunction ana an order tor teaporary •~1ntenance or support 

in dlivUiit~- ana ou te1:11S just a4d 1-ropex: ~n toe circu .. st. .. nce. 

(b) A telipoLaLy ordei. or teapurdry LD)illlction: 

(a) does not yreJUilic., the- r~':)hts u1 tue- part1e~ <H 

the chi1.u WL~ch aLe to be a<.]Uuic-«teu <>t .sub,e<,u<ont loeo.riJ.s< 

-10-
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in the ~Ioceed~n~; 

(b) •ay be revoked or •odif~ea before t1nal decree on 

a snowing by affidavit of· tb.e facts necessary to revocation 

or aoditication ot " final decree unatr secu.on 30; and 

(c) ter•inates vllen the final aecn .. e 1s enterea or 

vhen ~e ~etition for d.l.ssolution or lega1 

voluntarily disaissed. 

Section 19. Irretrievable breakdown. 

separation is 

( 1) If both of 

the parties by feti.tion or otherwise have stated under oath 

or aftir•ation ~at the •arriaye is irretrievably broken, or 

one of the parties has so stated and the other has not 

denied it, the court. after hearing, shall •ake a finding 

vlletner the &arriage is irretrievably broken. 

(2) It one of the parties has denied under oath or 

aftiraation tbat the •arriage is irretrievably broken, the 

court shall consider all relevant factors, .l.ncluding the 

circu•stances that gave rise to filing the petitioa and the 

prospect ot reconciliation, aDd shall: 

(d) &ake a finding vhetiler the •arri .. ge is 

irretrievably broken; or 

(b) continue the aatter for further hearing not fever 

than thirty {30) nor aore than sixty (60) days later, or as 

soon thereafter as the aatter •a) be reached on the court•s 

calend<>I • <1nd •ay suggest to tbe parties that the)' seek 

counseling. The court at the reguest of either party shall, 
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or on i~E own aotion maf, or~er <1 conci~iation conference. 

bt the adJourned hearing the court shall aake a finding 

vbuther t:l:,e a.arriage is irretr ... e-vabl.y bruli.en • 

(3) A finding o1 irretrievable hre<1Xdovn is a 

deter•ination that t~ere is no reasonable prospect oi 

reconcili .. tion. 

(4) Nothing in this section shall be interpretea to 

affect tne provisions of ~ctions 36-201 ~hrouqll $6-205, 

known as the aontana ~onciliation Law. 

Section .;.;o. Sel>aration agreeaent. (1) 'lo proaote 

a•icab1e settle•ent of disputes between parties to a 

aarriage attendant upon their separation or the dissolution 

of their aarriaqe, the parties aay enter into a written 

separation agreeaent containing provisions tor disl>OS£tion 

of aay property owned by eithe£ of theap •aintenance of 

either of the•, and support, custodyp and visitation of 

their children. 

(:£) In a proce€ding tor dissolution oi 11arriage or for 

legal separation. the teras of tile separation ag:reeaent, 

except those providing ±or the support, custody, and 

visita~ion of children. are binding upon the court unless it 

±inds, after considering tile eoonoaic circu•stances of the 

parties and any other relevant evidence produced bJ the 

parties, on their ovn •otion or on request ot ~he court, 

that the separation agree•ent is unconscionable. 
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(3) Lt tbe court tinds tbe 

unconscionable, it aay request tbe 

revised separation agreeaent or aay 
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separation agreeaent 

parties to subait a 

aake orders tor the 

disposition of property, aaintenance, and support. 

(4) 1£ the court finus that the separation agreeaent 

is not unconscionab~e as to disposition of property or 

aaintenance, and not unsatistactory as to support: 

(a) un~ess the separation agreement proyides to the 

contrary, its teras shall be set forth in the decree of 

d~ssolution or legal separation and the parties shall be 

ordered to perfora thea, or 

(b) if ~e separation agreeaent proYides that its 

teras shall not be set fortll in the decree, tne decree shall 

identity the separation agreeaent and state that the court 

has found the ter•s not unconscionable. 

(5) 1·eras ot the agreeaent set iortL 1n tbt uecree are 

enforceable by all reaedies available tor enrocce•ent of a 

judgaent, including contempt, and are enforceable as 

contract teras. 

(6) Except for tens concerning the snt-t-ort, custody, 

or •isitation of children, the decree may e~pressly preclude 

or licit aodification of ter•s set tm:·ti.1 .:en the decr<:e J..f 

the separation agreement so r-rov ides. 

separation agreeaent set forth J..!l 

Otherwise, ter~s of a 

the decree are 

automatically ~odilied by modification oi the decree. 
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Section 21. Disposition of property. 11} In a 

proceeding for dissolution of a aarriage, legal separation, 

or aisposition of ~roperty following a decree ot dissolution 

ot aarriage or legal separation by & court WaJ..Ch lacked 

personal )Uri~dictioa over the 4bsent spouse or lacked 

jurisdiction to dispose of the ~ro¥~rty, the court, without 

regard to ac'lt:iu.l aiscou.iluct, shall, <tnd i.n a proceedi"g for 

legal separation aay, finally equitably apportion between 

the parties tie prof-erty and asset~ . .belonging to either or 

both however and vheaeYer acquirtid. and vbetner th£ title 

thereto is in the naae of the husband or wite or both. In 

aaking a~fortionaent the court shall con~~der the durdt.Lun 

of the marriage, and prior aarriage oi either farty, 

antenuptial agree•ent of the ~rties, tnt age, he~ltb, 

station, occupation, aaount ano sources ot income, 

vocational skills, eaployability, estate, liabilities, and 

needs of each ot the .1-arties, custodial. I'rovisior..s • vb~ether 

the apportionaent is in lieu ol or ~n additiu~ to 

aainte~~ance, and the O{portunity ol .,acll ioz: it.ture 

acquisition ot capital assets and income. lhe court sba~l 

al.so consider the contribution or d:ibsieation of value ot 

the res.f-ective estates, aud the contribut~on ot a ~puus~ as 

a ho•eaaktor or to the taaily unit. ln lli:opo<>J.ng <..1 irof>erty 

acguired pr~or to the marria~e~ f'LOpert} ac~uired by ~ilt, 

bequest, deYJ..se or descent; propert.y aLlfUl.reo in el.chung., 

-..:0- 51.< ~ 
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to~ ~ropeLty acyuired betore the aar~iay~ o~ 1n e~cnange tor 

property acguired by gift, bequest, devise, or descent; the 

increased value of froperty acquired prior to marriaye; and 

proFerty acguired by a spouse aite~ a decree o1 leyal 

separativu, the cvurt shall consider those contributions of 

the other spouse to the aarriage, including the non-aonetary 

oontrinution of a hoae•aker; the e1tent to which such 

contl:ibut1ous have facilitated the aainteDance ot tb1s 

property .. nd ~o~hether or not the property dis!-'osi tion serwes 

as an alternatiYe to aaintenance arranyeaents. 

(2) .In a proceeding, the court A«J protect and pr-ote 

the best interests of the children by setting aside a 

port1oo of· tbe jointly and separatel:1 held estatet; ot the 

parties in a seFarate fund or trust for the sup~rt, 

aaintenance, education, and general welfare of any ainor, 

depenaent, or incompetent children ot the parties. 

Section ~2. "aintenance. (1) In a proceeding tor 

dissolution o± aarriage or legal sepa~ation, or a proceeding 

to~ aaintenance following dissolution ot the aarriaqe by a 

court wnicn lacked personal jnrisd1ction o•er the absent 

spouse, the court aay grant a aaintenance order tor either 

spouse only i£ it finds that the spouse seeking aaintenance: 

(a) lacks sufficient property to provide ror his 

reasonable needs, and 

(b) is unable to support hiaselr tbrougb appropriate 
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eaployaent or is the cnbtod1an u1 a child 111bose conoitiou o~ 

circuastances aake it appropriate thaL tne custodian not be 

reqni~ed to seek eaployaent outside the hoae. 

(2) The ~aintenance order shall be in such aaounts and 

tor sucn 1-eriods oi: tiae as tt.e court <J.eeJILS just, vithont 

regard to aar~tal aisconduct, and after considering all 

relevant facts including: 

(a) tne financial resources of the party seeking 

aaiktenance, inc~udinq aarital property apportioned to hia, 

and hLs ability to aeet his needs independently, inclndiag 

the eJ:tent to vhicb a pro•ision for support ot a cbild 

li:ri.ng vitb 'the party includes a sua for that. party as 

custodian; 

(b) tbe t.iae necessary to acquire su±ficient education 

or training to enable the party seeking aainteaanoe to find 

appropriate eaployaent; 

(c) the standard of living established during the 

aarriage; 

(d} the duration of the •a=iage; 

{e) the age, and the physical and eaotional condition 

of the spouse seeking aaintenance; and 

(f) the abil.i ty of the spousa fro11 whoa aaintenance is 

sought to aeet his needs while aeeting those of the spouse 

seeking aaintenance • 

Section 23. Child supyort. In a proceeding for 

-22- Sll 5 
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dissolution of aarriage, legal se~aration, aaintenance, or 

child support, the court aay ord~ either or both parents 

oving a duty of support to a chLld to pay an aaount 

reasonable or necessary for his support, vithout regard to 

aarital aisconduct, after considering all relevaat factors 

including: 

(1) the financial resonrceE of the child; 

(2) the financial resources of the custodial parent; 

(3) the standard of living the child would haYe 

enjoyed had the aarriage not been dissolved; 

(•) the physical and eaotional condition of the child, 

and his educational nteds; and 

(5) the financial resources and needs or the 

noncustodiAl ~arent. 

Section 24. kepresentation of child. The court aay 

appoint an attorney to represent the interests of a ainor 

dependent ch~ld with respect to his support, custody, and 

visitation. The court shall enter an order for costs and 

fees in favor ot the child•s attorney. 1b& order sha~l he 

aade against either or both parent5, except that, ~L the 

responsible party ~s indigent, the costs shall be waived. 

~ection ~5. ~ay•ent oL •a~ntenance or support to 

court. (1) Upon its own Lotion or Uf·or. 5otiol.i of either 

party, the court aay order at anJ ti•~ that •aintenance or 

sup~ort pay~ents he Laue to the clerk of the district court 
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as trustee for reaittance to the person entitled to receive 

the payaents. 

(.<:) ~he c1erk ot the district court sha11 aaintain 

records listing the aaaunt of payaents. the date payaents 

are requirea to be aade, aad the aaaes and addresses or the 

parties affected by the order. 

f3) The parties affected by the order shall infora the 

clerk of the district court of any change of address or of 

other condition that aay affect the adainistration o1 the 

order. 

Section 26. Assignaeats. The court aay order the 

person obligated to ~ay support or aaintenance to aake an 

assignaent ot a part of his periodic earning£ or trust 

inco•e to the person entitled to receive tte payaents. The 

assignaent is hinaing on the ea~loyer, trustee, or other 

payor of the funds tvo (2) weeks after service upon hia of 

notice tha~ it has been •ade. The payor shall withhold troa 

the earnings o~ trust incoae payable to the person obligateo 

to support th~ aaount s~ecitiea in the ass~gnaent and shall 

transait the payaents to the person specifieu in tile order. 

The paJor aay deduct tro• each pajeent a sua not exceeding 

onE! dollar {~ 1) as reiliLurse~~<ent 101: co»ts. An e11o~ loyer 

shall not discharge or otuerw~se Jiscirl~Le an e•f~oyee as a 

result at a vaye or salary assiyuaent <.~.uti>or~zed by th~s 

section • 
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Section :t.7. Costs-atto:cn<:·y's tees. 'lne cou:ct ir:o111 

tiae to ti•e aLter considering the financial resources ot 

botn part~es aay order a party to pay a reasonable a•ount 

tor tne cost to the other party ot Idinta~niny or dereadln~ 

any procee..iny 

including suiiS 

unuer tnis act anu ior attorney •s r .. es, 

tor legal services rendered i:llld costs 

incurred prior to tbe 

atter ~ntry ot jncty•ent. 

co•aenoe•ent at tne proceeainq or 

ihe co~rt aay order that the 

aaount be paio uirectly to tne attorney, who aay enforce the 

order in his na.e. 

Section 2ti. Decree. {1) A decree of dissolution ot 

aarriaqe or of legal separation is final when entered, 

subject to the right ot appeal. An appeal froa the decree 

of dissolution that aoes not challenge the finding tnat the 

aarriage is irretrievably broLen does not delar the tinalitf 

of that provision of the aecree which dissolves the aarr~a9e 

beyond the tiae for appealing fro• that provision, and 

either oi toe partiPs aay x:·eilan:y pending appeal. 

(~) AO ear~iex: tnan sL% (b) aon~hs aLter eutry of a 

decree of legal separation, tbe court on ~otion of eitoer 

party shall conYert the decree to a decree of dissolution of 

aarriage. 

(3} the clerk oi court snail gi.Ye notice ot the entry 

of a decr..e ot tl issolut.ion or legal separation: 

(a) it the •arriage is regu.te~ed in this state, to 
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the c~erk oi tne aistx:ict cou:ct 

aarriage is registt-reo. vho 

oi the co~nty vhere the 

sba~ enter the fact of 

dissolution or separat.~on in the buok in vhich the 

license and certificate are recorded; or 

(b) it 

jurisdiction, 

the aarriage is reg~stered ~n 

to the appropr~ate ox:ficia1 

10arri.age 

another 

of that 

jurisdi.ct1on, with t.be request that he enter the tact oi 

dissolution in the appropriate record. 

(4) Upon re~uest by a vii e orbose 11arri.age is dissol.ved 

or declared inYalid. the court ~ay, and it there are no 

children of the parties shall, oraer h"r aai<ien na.ae or a 

foraer naae restored. 

Section ;;:9. Independence oi provisions ot decree or 

teaporar1 order. If • party fails to coap!y vith a 

provision oi a decree or teaporaxy order or inJUnction, the 

obligation of the other party to •ake payaeuts for support 

or aaintenance or to perait visitation is not suspended; bot 

he aa~ aov~ the court to grdnt aD appropriate o~der. 

Sectioc 30. !oditicatioD aDd teraination o£ provisions 

for llaintenance, support, and property di.sposH.i.on. (1) 

Except as otherwise provided in subsection (6) of section 

20, the pruYisions oi any decree respecting aai.ntenance or 

support 11ay be aooified b:t A COUh'l' oniy as to installaents 

accruing subsequent to the •otion for aodification and ~ 

E!Tt!El<: 
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J!l. upoa a shoving of changed circuastances so 

substantial and continuing as to aaltE> the teras 

unconscionable lliiPI IIi 0@ 

IDl UPOI WBITTII £01SINT OP THE PAUTIBS. The 

provisions as to property disposition aar not be revoked or 

aodiLied BY A COUBf, EICEPT; !f 

Ill UPOJ VRITtB! CONSENT Of THE PAhllfS, Oh ~ 

CB) ll the court finds the e~i5tence oL coaditions 

that justiLJ the reopening oL a judgaent under the lavs oL 

this state. 

(2) Dalass otherwise agreed in writing or e~pressly 

provided in the decree, the obligation to pay future 

aaintenance is terainated upon the death of either party or 

the re•arriage of the ~arty receiving aaiLtenance. 

(3) Dn1ess otherwise a~reed in vri~ing or e1~ressly 

provided in the decree, provisions xor the support ot a 

child are ~erainated by eaancipation of the child but not by 

the dtath 01 a parent obligat£~ to SUiport the chilu. Iii hen 

a pareut obligated to pay support J~es, the a•ount ot 

support •ay be aoditied, revoAeo, or co•anted to a luap sua 

payaent, to the e1tent JUSt and app~op~iate ia tue 

circuastanct-s. 

sect1.on 31. Jurlsdiction--coa•encE>IH·nt oi: proceedings. 

(1) A cou1.t of this state coqpetent to d~c1.de chi~d custod} 

aatters has JUrisdiction to lld.k.e d child custody 
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deteraination bJ initial or aoditication decree il: 

(a) this state 

(i) is the boae state af the child at the tiae of 

coaaenceaent of the proceedings, or 

(ii) had been the child•s hoae state v1.thiD six (o} 

aontbs befo~e coaaenceaeot of toe proceeding and the child 

is absent troa this state because of h~ reaoval or 

retention by a person claiaing his custody or tor Gther 

reason, aad a parent or person acting as parent couti4ues to 

live 1.n this state; or 

(b) it is in the best interest of the child that a 

court ot this state assuae jnr1.sdictiou Lecau~e 

(i) the child ana his f.oarents, or tt.e chil.d and at 

least one contestant, have a siyniticaut connection Vl.tb 

this state, and 

(ii) there is available in ~1.s stute substant1.al 

evid~nce concerning the cbila 0 s pres~nt or future care, 

protection, training, and personal relat1.onsh1.ps; or 

(c) tbe c.tu.ld is pllysically t-r.-f< .. nt .u .. tbis state anu 

(i) has been abanuoneu or 

(ii) ~t is ne<:essary in an eaeryenc1 tu 1-'rotect <~.lO. 

because hE" nas been suL:;H:te.:. 10 or ttJreateneo: V.lttl 

aistredt•ent or abu~., or is ntylect~d or d~peodent; or 

jd) (i) no otner state has JUrisdiction unJer 

prerego.isit.es substa.nt.l.Q..lly ~n d.Ccorddace with pdr~gr:ai-·.llS 

-;.&- !:;h s 
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(a) • (b) • or (c) • or anotner st:a te has declJ.ne<i to exercisE 

jurisdiction on the ground that this state is the Lore 

appro~,.r ic.t.e rorua to deteraine cust.U<lf of the cnild • and 

(ii) it. is in his best interest that th~ court c.ssn•e 

jllrJ.sd iction. 

(~) Except unn<'r paragraphs (c) ilnll (d) ot subsection 

(1). physic4i ~resenet in tLis state of the child, or of the 

chiid and one ot the contestants, is not alone sutticient to 

conter )urisllJ.Ct1on on a court of tnis state to aa~e a child 

custody deteraination. 

(3) Physical presence of the child, vhile desirable, 

is not a prerequisite for jurisdiction to deteraine his 

custody. 

(4) A Cllild custody proceedillg is coaaenced in the 

district court: 

(a) by a parent, by filinq a petition 

(i) tor dissolution or legal separation; or 

(ii) tor custody of the child in the county in which he 

is peraanently resident or iounrl; or 

(b) by a person other than a parent, by filing a 

petition for custoJy of the child in the county in which he 

is peraanently resident or touDd, Lut only if he is not in 

the pnysical custody oL one of his parents. 

(S) MotJ.ce ct a child custody proceed1ng ~u4ll be 

given to tne child's parent, guardian, and custodian, who 
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aay a~pear, Lt beard, and tile a responsive ~leadln~- 'l'be 

court, upon a shoving of yooa cause, ~ay permit intervention 

of other interested parties. 

Section J~. best interest ot chilo. Tbe court shall 

deteraine custody in accordance v1tn the best interest of 

t.he child. The court shall consider all relevant factors 

including: 

(1) the vishe~ ot the chila•s parent or parents as to 

his custody; 

(2) the wishes or the child as to his custodian; 

(3) the interaction and interrelationship of the child 

vith his paren1o or parents. his siblings. ilDd any other 

person vho aay significantly affect the child's best 

interest; 

(4) the caild 1s adjustAent to his hoae, school, and 

coaaunity; a.nd 

(5) the ~~oental ilnd physical healtn ot all illdiwiduals 

involved. 

~ae eeuF~ sea*l &e~ eeasiaeF eeeeue~ at a pFapesea 

e&&teeiaa $eat aees ae* a££eS* ais Felatieasaip ta tue 

~ 

Section 33. Teaporary orders. (1) A party to a 

custody proceeding &ay aove tor a te•~orary custody order. 

The aotio11 aust be sul·POrted by an a:ri ... aavit as proVJ.ded in 

sec<:ion 4G. The court aay award temyoLary custody under the 

-::Hi- Sb !> 
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standards of section 32 aU:er a hearing • or • it there i& no 

objection, so~e~J on the basis of the atfidaYits. 

(2) If a proceedin9 for dissolution of aarri.a9e or 

1ega~ separation is disaissed, any teaporarJ custody order 

is Yacated un~ess a parent or the child •s custodian aoYes 

that the proceeding contiaue as a custodJ proceeding and the 

court finds, after a hearing, that tne circuastances of the 

parents aDd the best interest of the chi1d requires that a 

c11stody decree be issued. 

(3} If a custody proceeding coaaenced ia the absence 

of a petition tor di~olntion of aarria9e or legal 

separation nuder subsection (a) (ii) or (b) of section 31 is 

dislli.ssed, any teaporary custody order is Yacated. 

Section 34. Interviews. (l) The court aay interview 

the child in chaabers to ascertain the chilu's wishes as to 

his custoa.ian aDd as to vis.it.ati-. The court aay per•it 

counsel to be present at the interview. The conrt sbal~ 

cause '* record of the Lllterview to be aade and to be p<irt of 

the record in the case. 

(2) ~r-be co11rt aay seek the adYice of professional 

personnel, whether or not eaployed by the court on a requ~ar 

basis. The ,;,dvice given shall Le in writiny and aade 

avail<ible by the court to counsel upon re<j n<c-st. Counsel aay 

e:ta•ine CiS 

the court. 

witness any professional personnel consulted by 
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Section 35. ~•Yestigations and 

contested custody proceedings, 

proceedings ix a parent or the 
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reports. (1) In 

and in other custody 

child's custodian so 

requests, the court aay ordeE an inYestigation aDd report 

coacerning custodial arrangeaents for the child. The 

inYestigation and report aay be aade bJ the coUDtJ ~e1tare 

depart.aent. 

C2) ln p-reparillg his report conceEning a child, the 

investigator aay consult any person w•o aay baYe inforaation 

about the chil.d and his potential custodial arraDgeaents. 

Upon order oL the ca.rt, the inest.igator aay refer the 

child to professional persOAnel tor diagnosis. The 

investigator aay consult with and obtain in~oraatiou froa 

aedical, psychiatric, or other expert 1~rsons who have 

served the chi1d in the past without obtaining the cousent 

ot the parent or the child's custodian; but the cbila•s 

consent aust be obtained if be bas reached the age of 

sixteen (16) unless the court finds that be lacks •~ntal 

capacity to consent. lt the req~re•ents of ~ubsection (j) 

are iulti.l.led • the investigator •s repor·t "'"Y be rt>ceivc11 iu 

evidence at the heariny. 

(3) 'lbe court shall aail the inve:;t.i<Jator's re)'·ort to 

counsel and to any party not. represented Ly counsel at least 

ten (10) uays prior to the hearing. The investigator shall 

aake available to counse1 and to auy part1 not represented 

-3:..- 51= 5 
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by couns~l the investigator'& 1ilt oi underly~ny ddta, au~ 

re~orts, cuay~ete texts ox dia9nastic re~ort5 aaue to the 

investigator pursuant to the provisions ot subsection (2), 

and tne na~es akd addresses of ~l persons vhoa the 

investigator has consulted. ADJ party to the proceeding may 

call the ~nvestiqator and any person vhvm he has consulted 

for cross-examination. A party aay not waive his ri9ht of 

cross-e.>:aaination JOriv~:· to tte heariny. 

Section 3b. t:tearings. ( 1} Cust.o<i:l l'roceediD!;S shall 

receive priority in being set tor hearing. 

<"-> lhe court aay tcu as co<>t~· tne payaent of 

necessary travel ana other expenses incurred by any person 

vbose presence at the hearing the court oeeas necessary to 

deteraine the best interest of the child. 

(3) lhe court v~thout a jury shall deteraine questions 

of law and iact. If it finds that a public hearinu aay be 

detriaental to the chiLd's b~t 1nt~rest, the court aay 

exclude the public fro• a custody bearing, but aa~ adait any 

person vbo uas a direct ana legitiaate interest in the 

particular case or a legitiaate educational or research 

interest in the vork of the court • 

(II) If the court finds it necessary to protect the 

child's we1fare that tne record at any interv~ew, report, 

investigation, or testiaony in a custody proceeding be kept 

secret, the court aay aake an appropriate order sealing the 
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recora. 

Section 37. Visitation. (l} A parent not granted 

custody ot· the chil.d is enti tied to re<>sona.ble visitation 

rights unless the court tinJs, after a hearin~, that 

visitation would endanger seriously the child's physical, 

aental, aora1, or eaotional health. 

(2) The court •ay aodify an order granting or denying 

visitation riyhts whenever aodification vould serve the best 

interest ot the child; but the court snail not restrict a 

parent's visitation rights unless it tinds that the 

visitation vould endanger seriously the child's physical, 

•ental, •oral, or eaotional health. 

Section 38. Judicial j;Uperv is ion. ( 1) Except as 

otherwise agreed by the parties in writing at the tiae of 

the custody decree, the custodian aay deteraine the child 1 s 

upbringing, including his education, health care, and 

religious training, unless the court after hearing, finds, 

upon motion by tae noncustodial parent, that in the absence 

of a sp~itic limitation ot th~ custodian's authority, the 

child 1 s physical healta vould be endangered or his eaotional 

develop•ent signiticantly iapaired. 

(:t) If both parents or all contestants aqree to the 

order, or it the court tind& that in the absence oi the 

order the child's physical health vould be endangered or his 

eaotional dev~lopment significantly iapaixed, the court Lay 

-i4- SB s 
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order the county ve~fare deparuent to exercise continuing 

superyisioa oyer the case to a.ssw:e that t.he custodia~ or 

Yisitation teras ot the decree a~:e carried out. 

Section 39. !odification. (1) llo aotion to aodify a 

castody decree aa:r Le aaae earlier tha.n tvo f::l;) years after 

its date, unless the court peraits it to be aade on the 

basis of affidavits that there is reason to be~ieve the 

child's present environaent aay endaager seriously his 

physical, aeatal, aoral, or eaotiDna.~ heaith. 

t2) It a eeal!'• ef .eis &W~ Ail& )BEtiulia.:iea paP&eaae 

•• •~te 8ai::iera Sill:i:W GaeeeiJ oleii'Y!&iftiH Aetlo Uoe !II court 

sha~l not aodify a prior custody decree un~ess it finds, 

upon the basis ot facts that have arisen since tbe prior 

decree or that vere unknown to the court at the tiae of 

entry ot toe prior decree, that a cban~e nas occurreti in the 

circnastances of the child or his custodian, and toat the 

aoditication is necessary to ser•e the best interest or the 

child. ln applying these standards tbe court shall retain 

the custodian afpointl.."ll 1-ursuar.t to t.be FJ:ior de-cree unless: 

ja] the custoilian ag~:eeE. to the aod l.tication; 

(b) the child has been integrated into the iaaily ot 

the petitioner vitb consent. u~ the custoaian; or 

lc) the chi~d 1 s ('resent. "'nvircr~~o.ent enaangers 

seriously his {'hys~cal., aenta.i, aoral, or eaotional health, 

and the har• Likely to be caused by a cnange- ot environaent 
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is outweighed bJ its adYantages to hia. 

(3) Attorney fees and costs shall be assessed against 

a party seeking aodification it the court finds that t.be 

•odification action is vexatious and constitutes harassaeat. 

Section 40. ltiidaYit practice. A party seeking a 

teaporary custody order or aoditication of a custody aecree 

shaLi subait together vitb his ~oving papers an aifidaYit 

setting forth facts supporting the requested order or 

•oditication aad shaLl give notice, toqether vit.h a copy ol. 

his affidayit, to other parties to the proceeding, who aay 

file opposing affidavits. The court sha~ den} the aotion 

unless it finds that adequate cause tor nearLng the aotion 

is established by the affidavits, in vbich case it. shall set. 

a date for hearL1lg on an order to sbov cause why tne 

requested order or aouification shoulu not b~ ~ranted. 

Section 41. Application. (1} This act app~ies to a.Ll 

proceeuings coaaenced on or aiter its eti~tive date. 

(L:) 1'his act applies to all 1 e11din'i act.I.on£ and 

~roceedings co~•enced prior to its efiect.1.ve Jate v.1.tn 

respect to issues on which a judgaent has 40t been e-ntered. 

Penuing actions for divorce o1: separation are deeaed to have 

been commenced on tbe basis ot irretrievable brea~Jown. 

Evidence adduced aiter t.lle effective diite ol' tllis act f'h<~.ll 

be in co•pliance vith this act.. 

(j) Th.1.s act appl1es to all proceea1n9s co~•eucea 

-3b- ~b 5 
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1 after its effective d~te for the mod~ticat~on of ~ ]Udgaent 

;,: or order entered prior to the eiieL~iYe date ot this act. 

3 {~) ln any action or proceeding in which an appea~ vas 

4 pending or a new trial was ordered prior to the eLiective 

:. date oi this act, the law in eftect at the tiae ot the order 

b sustaining the appeal or the new trial governs the appeal, 

7 the new tr~al, and any subsequent trial or appeal. 

il Section 4;.:. Act supersedes other lav5 or regulations. 

9 lt any provision oi this a~~ is ~n conflict with an} othe~ 

10 lav of this state, or any rule or regulation proaulgated 

11 thereunder, this act shall gO'I'ern Ollld control, and such 

12 other law, rule, or regulation shall be deeaed superseded 

13 for the pur~se of this act. 

14 Section 43. Severability. If any provision of this 

15 act or application thereof to anr person or circuastance is 

16 held in v a.l:i.d • the invalidity does not affect other 

11 provisions or applications of the act which can be yiven 

18 effect without the invalid provision or application, aAd to 

19 this end the provisions of the act are severab1e. 

20 Section 44. Section 48-130, B.C.B. 1947, is aaended to 

~· read as 1 ollovs: 

22 •4b-130. Declaration of aarriage without 

B soleanization--bow aaae. ¥ensous desi£ing to con~u•aate a 

24 aarriage bY written declaration in this state without the 

£~ soleani.zation provided tor in section ~ 9 of this act 
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•ust prio.t: to e)lecutillg the declaration, secun• the 

preaarital test certi1icate required by se~ieB 48 134 ~ 

2£1, vbich shall be tiraly attached to the declaration and 

shall be tiled by the clerk ot the a~strict court in the 

coullty vhere the contract vas execut.ed. Any such 

declaration of aarriage shall substantially contain the 

£ol.lowing: 

1. 'Ihe names, ages, a11d residence5 of the parties; 

2. 'Ihe ract ot •arriage; 

3. ~aae ot tatber7 ~ aaiden naae ot aotber7 of both 

parties. CUI.<! dddress ot each; 

4. That both parties are legally coapetent to enter 

into the aarriage contract. 

such declaration anst be subscribed by the parties and 

attested by at least two {2) witnesses, and foraallJ 

acknovleJged before the clerk of the district court of said 

county. 

aaa,lie• vi~a tae aa££ia~e saall ~e deeaea ia.alia.• 

section 45. Sections 21-101 through 21-150, 4S-101, 

48-103 through 48-105, 48-111, IIB-115. 48-116. 48-118.1, 

48-119, 48-120. 48-122, 118-125, 48-127 tbronqh •8-129, 

46-133, 46-142. 4~14~. 48-145. 46-149, 46-150, 46-201 

through 48-203, IIB-20o, and 46-;.:07. h.c.!l. 1947, 

rep ea. led. 

Section 4b. This act is effective January 1. 1976. 
-End-
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