44th Legislature LC 0002
1 SENATE _ BILL NO. __5
2 INTRODUCED BY REGAN, GREELY
3
q A BILL FOR AN ACT ENTITLED: “AN ACT TO REVISE THE MARRIAGE
5 AND DISSOLUTION OF MARRIAGE LAWS OF THIS STATE BY ADOPTING
6 THE PROVISIONS OF THE UNIFORM MARRIAGE AND DIVORCE ACT AS
? RECOMMENDED »BY THE NATIONAL CONFERENCE OF COMMISSIONERS ON
8 UNIFORM STATE LAWS; AMENDING SECTION 48-130, R.C.M. 1947;
9 AND REPEALING SECTIONS 21-101 THROUGH 21-150, 48-101, 48-103
10 THROUGH 48-105, 48-111, 48-115, 48-116, 48-118.1, 48-119,
11 48-120, 48-122, 48-125, 48-127 THRCUGH 48-129, 48-133,
12 48-142, 48-143, 48-145, 48-149, 48-150, 48-201 THROUGH
13 48-203, 48-206, AND 48-207, R.C.M. 1947; AND PROVIDING AN
14 EFFECTIVE DATE."
15
16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
17 Section 1. Short title. This act may be cited as the
18 *Uniform Marriage and Divorce Act".
19 Section 2, Purposes of act. “This act shall be
20 liberally construed and applied to promote its underlying
21 purposes, which are to:
22 (1) provide adequate procedures for the solemnization
23 and registration of marriage;
24 (2} strengthen and preserve the integrity of marfiage
25

and safeguard family relationships;
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{3} promote the amicable settlement of disputes that
have arisen between parties to a marriage;

(4) mitigate the potential harm to the spbuses and
their children caused by the process of legal dissolution of
marriage;

(5) make reasonable provision for spouse and minor
children during and after litigation; and

(6) make the law of legal dissoclution of marriage
effective for dealing with the realities of matrimonial
experience by making irretrievable breakdown of the marriage
relationship the sole basis for its dissolution.

Section 3. Uniformity of application and construction.
This act shall be sc applied and construed as to effectuate
its general purpose to make uniform the law with respect to
the subject of this act among those states which enact it.

Section 4. Formalities. Marriage is a personal
relationship between a man and a woman arising out of a
civil contract to which the consent of the parties is
essential. A marriage licensed, solemnized, and registered
as provided in this act is valid in this state. & marriage
may be contracted, maintained, invalidated, or dissolved
only as provided by the law of this state.

Section 5. Porm of application, license, certificate,
and consent. (1) The director of the department of health

and envircnmental sciences shall prescribe the form for an
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application for a marriage license, which shall include the
following information:

{a) name, sex, occupation, address, social secufity
number, date and place of birth of each party to the
proposed marriage;

{b} if either party was previocusly married, his name,
and the date, place, and court in which the marriage was
d;ssolved or declared invalid or the date and place of death
of the former spouse;

(¢} name and address of the parents or guardian of
each party; ‘

{d) whether the parties are related to each other and,
if so, their relationship: and

-{e) the name and the of birth of any child, of whom
both parties are parents, born prior to the making of the
application unless their parental rights and the parent and
child relationship with respect to the child have been
terminated.

(2) The director of the department of health and
environmental sciences shall prescribe the forms for the
marriage license, the marriage certificate, and the consent
to marriage.

Section 6. License to  marry. When a marriage
application has been completed and sigped by both parties to
a prospective marriage and at 1least one (1) party has
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appeared before the clerk of the district court and paid the
marriage license fee of five dollars ($5), the clerk of the
district court shall issue a license to marry and a marriage
certificate form upon being fprnished:

(1) satisfactory procf that each party to the marriage
will have attained the age of eighteen {(18) years at the
time the marriage license is effective, or will have
attained the age of sixteen (16) years and has either the
consent to the marriage of both parents or his guardian, or
judicial approval; and

{(2) satisfactory proof that the marriage is not
prohibited; and

{(3) a certificate of the resul£s of any medical
examination required by the laws of this state.

Section 7. Effective date of license. A license to
marry becomes effective throughout this state three (3) days
after the date of issuance, unless the judge of the district
court orders that the license is effective when issued, and
expires one hundred eighty (180) days after it becomes
effective.

Section 8. Judicial approval. (1) The district
court, after a reasonable effort has been made to notify the
parents or gquardian of each underaged party, may order the
clerk of the district court to issue a marriage license and
a marriage certificate form:
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(a} to a party aged sixteen, (16} or seventeen (17)
years who has no parent capable of consenting to his
marriage, or whose parent or guardian has not consented to
his marriage; or

(b} to a party under the age of sixteen (l6) years who
has the consent of both parents to his marriage, if capable
of giving consent, or of his guardian.

{2) A marriage license and a marriage certificate form
may be issued under this section only if the court finds
that the underaged party 1is capable of assuming the
responsibilities of marriage and the marriage will serve his
best interest. Pregnancy alone does not establish that the
best interest of the party will be served.

(3} The district court shall authorize performance of
a marriage by proxy upon the showing required by the
provisions on solemnization.

Section 9. Solemnization and registration. {1} A
marriage may be solemnized by a judge of a court of recoxd,
by a public official whose powers i;clude solemnization of
marriages, or in accordance with any mode of solemnization
recognized by any religious denomination, Indian nation or
tribe, or native group. Either the person solemnizing the
marriage, or, if no individual acting alone solemnized the
marriage, a party toc the marriage, snall complete the
marriage certificate form and forwaré it to the clerk of the
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district court,

{2) If a party to a marriage is unable to be present
at the solemnization, he may authorize in writing a third
person to act as his proxy. If the person solemnizing the
marriage is satisfied that the absent party is unable to be
present and has consented to the marriage, he may solemnize
the marriage by proxy. If he is not satisfied, the parties
may petition the district .court for an order permitting the
marriage to be solemnized by proxy.

(3) Upon receipt of the marriage certificate, the
clerk of the district court shall register the marriage.

{4) The solemnization of the marriage is not
invalidated by the fact that the person solemnizing the
marriage was not legally qualified +to solemnize it, 1if
either party to the marriage believed him to be so
qualified.

Section 10, Prohibited marriages. (1) Marriages
between parents and children, ancestors and descendants of
every degree, and between brethers and sisters of the half
as well as the whole blood, and between hieces and uncles,
and between aunts and nephews, and between €first c¢ousins,
and between persons, either of whom is feebleminded, are
prohibited and wvoid from the beginning, whether the
relationship is legitimate or illegitimate.

(2) <Children born of a prohibited marriage are

SBs”
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legitimate.

Section 11. Declaration of invalidity. {1) The
district court shall enter its decree declaring the
invalidity of a marriage entered intc under the following
circumstances:

(a} a party lacked capacity to consent to the marriage
at the time the marriage was solemnized, either because of
mental incapacity or infirmity or because of the influence
of alcochol, drugs, or other incapacitating substances, or a
party was induced to enter into a marriage by force or
duress, or by fraud involving the essentials of marriage;

{b) a party lacks the physical capacity to consummate
the marriage by sexuwal intercourse, and at the time the
marriage was solemnized the other party did not know of the
incapacity.

(c} a party was wunder the age of sixteen {l6) years
and did not have the consent of his parents or guardian and
judicial approval or was aged sixteen (16} or seventeen {17}
years and did not have the consent of his parents or
guardian or judicial approval; or

(d) the marriage is prohibited.

(2) A declaration of invalidity under subsectiocn
(1) (a) through (c} may be sought by any of the following
persons and must be commenced within the +times specified,
but in no event may a declaration of invalidity be sought
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after the death of either party to the marriage:

{a) for a reason set forth in subsection (l){(a}), by
either party or by the legal representative of the party who
lacked capacity to consent, no later than ninety (3%0) days
after the petitioner obtained knowledge of the described
condition;

(b) for the reason set forth in subsection (1} {(b), by
either party, no later than one (1) year after the
petitioner obtained knowledge of the described condition;

{(c) for the reason set forth in subsection (1) {c), by
the underaged party, his parent or guardian, prior to the
time the underaged party reaches the age at which he could
have married without satisfying the omitted requirement.

{3) A declaration of invalidity for the reason set
forth in subsection (1) (d) may be sought by either party,
the legal spouse in case of a bigamous marriage, the county
attorney, or a child of either party, at any time prior to
the death of one (1) of the parties.

(4) Children born of a marriage declared invalid are
legitimate. )

(5} Unless +the court finds, after a consideration of
all relevant circumstances, including the effect of a
retroactive decree on third parties, that the interests of
justice would be served by making the decree not
retroactive, it shall declare the marriage invalid as of the
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date of the marriage. The provisions of this act relating
to property rights of the spouses, maintenance, support, and
custody of children on dissolution of marriage are
applicable to nonretroactive decrees of invalidity.

Section 12, Putative spouse, Any person who has
cohabited with another to whom he is not legally married in
the good faith belief that he was married to that person is
a putative spouse until knowledge of the fact that ne is not
leqgally married terminates his status and prevents
acquisition of further rights. A putative spouse acquires
the rights conferred upon a legal spouse, including the
right to maintenance following termination of his status,
wnether or not the marriage is prohibited (section 10} or
declared invalid {section 1l). If there is a legal spouse
or other putative spouses, rights acquired by a putative
spouse do not supersede the rights of the legal spouse or
those acquired by other putative spouses, but the court
shall apportion property, maintenance, and support rights
among the claimants as appropriate in'the circumstances and
in the interests of justice.

Section 13. Application. All marriages contracted
within this state prior to the effective date of this act,
or outside the state, that were valid at the time of the
contract or subsequently validated by the laws of the place
in which they were contracted or by the domicil of the
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parties, are valid in this state.

Section 14, Validity of common law marriage. Common
law marriages are not invalidated by this act. Declarations
of marriage pursuant to sections 48~130 through 48-132 are
not invalidated by this act.

Section 15. Application of the Montana rules of civil
procedure to proceedings under this act. (1) The Montana
rules of civil procedure abply to all proceedings under this
act, except as otherwise provided in this act.

{2) A proceeding for dissclution of marfiage, legal
separation, or declaration of invalidity of marriage shall
be entitled "In re the Marriage of and

". A custody or support proceeding shall be
entitled "In re the (Custody) (Support) of ".

{3} The initial pleading in all proceedings under this
act shall be denominated a petition. A responsive pleading
shall be denominated a response, Other pleadings, and all
pleadings in other matters under this act, shall be
denominated as provided in the Montana rules of civil
procedure.

(4) 1In this act, "decree" includes "judgment™.

{(5) A decree of dissolution or of legal separation, if
made, shall not be awarded to one of the parties, but shall
provide that it affects the status previously existing

between the parties in the manner decreed.
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Section 16. Dissclution of marriage--legal separation.
{1) The district court shall enter a decree of dissclution
of marriage if:

fa) the court finds that one of the parties, at the
time the action was commenced, was domiciled in this state,
or was stationed in this state while a member of the armed
services, and that the domicil or military presence has been
maintained for ninety {90) days next preceding the making of
the findings;

(b} the court finds that the marriage is irretrievably
broken, which findings shall be supported by evidence

(i) that the parties have lived separate and apart for
a period of more than one hundred eighty (180} days next
preceding the commencement, of this proceeding, or

{(1i) that there is serious marital discord which
adversely affects the attitude of one or both of the parties
towards the marriage; and

{c}) the court finds that the conciliation provisions
of the Montana Conciliation Law and of section 19 either do
not apply or have been met; and

(d) to the extent it has jurisdiction to do so, the
court has considered, approved, or made provision for child
custody, the support of any child entitled to support, the
maintenance of either spouse, and the disposition of
property; or provided for a separate, later hearing to
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complete these matters.

(2) I1If a party requests a decree of legal separation
rather than a decree of dissolution of marriage, the court
shall grant t%e decree in that form unless the other party
objects.

Section 17. Procedure -- commencement -- pleadings --
abolition of existing defenses. (1} All proceedings under
this act are commenced in the manner provided by the Montana
rules of civil procedure.

(2) The verified petition in a proceeding for
dissolution of marriage or legal separation shall allege
that the marriage is dirretrievably broken and shall set
forth:

{a} the age, occupation, and residence of each party
and his length of residence in this state;

{(b) the date of the marriage and the place at which it
was registered;

{c) that the jurisdictional requirements of section 16
exist and that the marriage is irretrieveably broken in that
either

{i) the parties have lived separate and apart for a
period of more than one hundred eighty (180) days next
preceding the commencement of this proceeding, or

(ii) tﬁat there is serious marital discord  which
adversely affects the attitude of one or both of the parties
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towards the marriage, and that there 1is no reascnable
prospect of reconciliation;

{d) the names, ages, and addresses of all 1living
children of the marriage, and whether the wife is pregnant:

{e) any arrangements as to suppert, custody, and
visitation of the children and maintenace of a spouse; and

(£) the relief sought.

(3} Eithner or both parties to the marriage may
initiate the proceeding.

{4) If a proceeding is commenced by one of the
parties, the other party must be served in the manner
provided by the Montana rules of civil procedure and may
within +*wenty {20} days after the date of service file a
verified response. No decree may be entered until twenty
(20) days after the date of service.

(5} Previously existing defenses to divorce and legal
separation, including but not  limited to condonation,
connivance, collusion, recrimination, insanity, and lapse of
time, are abelished. )

{6) The court may join additional parties proper for
the exercise of its authority to implement this act.

Section 18. Temporary crder or temporary injunction.
(1} In a proceeding for dissolution of marriage or for
legal separation, or in a proceeding for disposition of
property or for maintenance or support following dissolution
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of the marriage by a court which lacked personal
jurisdiction over the absent spouse, either party may move
for temporary maintenance or temporary support of a child of
the marriage entitled to support. The motion shall be
accompanied by an affidavit setting forth the factual basis
for the motion and the amounts requested.

{2) As a part of a motion for temperary maintenance or
support or by irdependent motion accompanied by affidavit,
either party may request the court to issue a temporary
injunction for any of the following relief:

(a} restraining any person from transferring,
encumbering, c¢oncealing, or otherwise disposing of any
property except in the usual course of business or for the
necessities of life, and, if so restrained, requiring him to
notify the moving party of any proposed extraordinary
expenditures made after the order is issued;

(b} enjoining a party from molesting or disturbing the
peace of the other party or of any child;

(c} excluding a party from the family home or from the
home of the other party upon a showing that physical or
emotional harm would otherwise result;

(d} enjeining a party from removing a child from the
jurisdiction of the court; and

{e} providing other injunctive relief proper in the
g.}/;? -

circumstances.
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(3} The court may issue a temporary restraining order
without requirihg notice to the other party only if it finds
on the basis of the moving affidavit or other evidence that
irreparable injury will result to the moving party if no
order is issued until the time for responding has elapsed.

{(4) A response may be filed within twenty (20) days
after service of notice of motion or at the time specified
in the temporary restraining order.

(5} On the basis of the showing made and in conformity
with sections 22 and 23, the court may issue a temporary
injunction and an order for temporary maintenance or support
in amounts and on terms just and proper in the circumstance.

(6) A temporary order or temporary injunction:

“{a) does not prejudice the rights of the parties or
the child which are to be adjudicated at subsequent hearings
in the proceeding;

(b} may be revoked or modified before final decree on
a showing by affidavit of the facts necessary to revocation
or modification of a final decree under section 30; and

{c) terminates when the £final decree is entered or
when the petition for dissolution or 1legal separation is
voluntarily dismissed.

Section 19, Irretrievable breakdown. {1) If both of
the.parties by petition or otherwise have stated under oath
or affirmation that the marriage is irretrievably broken, or
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one of the parties has so stated and the other nas noct
denied it, the court, after hearing, shall make a finding
whether the marriage is irretrievably broken.

{2} If o;e of the parties has denied wunder oath or
affirmation that the marriage is irretrievably oroken, the
court shall consider all relevant factors, including the
circumstances that gave rise to filing the petition and the
prospect of reconciliation, and shall:

{a) make a finding whether the marriage is
irretrievably broken; or

{b) continue the matter for further inearing not fewer
than thirty (30} nor more than sixty (60) days later, or as
soon thereafter as the matter may be reached on the court's
calendar, and may suggest to the parties that tney seek
counseling. The court at the request of either party shail,
or on its own motion may, order a conciliation conference.
At the adjourned hearing the court shall make a finding
whether the marriage is irretrievably broken.

{3} A finding of irretrievable breakdown is a
determination that there is no reascnable prospect of
reconciliation. .

{4) Hothing in this section shall be interpreted to
affect the provisions of sections 36-201 tnrough 36-205,
known as thé Montana Conciliation Law.

Section 20. Separation agreement. (1) To promote
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amicable settlement of disputes between parties to a
marriage attendant upon their separation or the dissolution
of their marriage, the parties may enter into a written
separation agreement containing provisions for disposition
of any property owned by either of them, maintenance of
either of them, and support, custody, and visitation of
their children.

(2) 1In a proceeding for dissolution of marriage or for
legal separation, the terms of +the separation agreement,
except those providing for the support, custody, and
visitation of children, are binding upon the court unless it
finds, after considering the economic circumstances of the
parties and any other relevant evidence produced by the
parties, on their own motion or on regquest of the court,
that the separation agreement is unconscicnable.

{3) If the court finds the separation agreement
unconscionable, it may regquest the parties to submit a
revised separation agreement or may make orders for the
disposition of property, maintenance,.and support.

(4) If the court finds that the separation agreement
is not wunconscionable as toc disposition of property or
maintenance, and not unsatisfactory as to support:

(a) unless the separation agreement provides to the
contrary, its terms shall be set forth in the decree of
dissolution or legal separation and the parties shall be
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ordered to perform them, or

(b) if the separation agreement provides that its
terms shall not be set forth in the decree, the decree shall
identify the separation agreement and state that the court
has found the terms not unconscionable.

{(5) Terms of the agreement set forth in the decree are
enforceable by all remedies available for enforcement of a
judgment, including contempt, and are enforceable as
contract terms.

(6) Except for terms concerning the suppdrt, custody,
or visitation of children, the decree may expressly preclude
or limit modification of terms set forth in the decree if
the separation agreement so provides., Otherwise, terms of a
separation agreement set forth in the decree are
automatically modified by modification of the decree.

Section 21. Disposition of property. (1} In a
proceeding for dissolution of a marriage, legal separation,
or disposition of property following a decree of dissolution
of marriage or legal separation by a court which lacked
personal Jjurisdiction over the absent spouse or lacked
jurisdiction to dispose of the property, the court, without
regard to marital misconduct, shall, and in a proceeding for
legal separation may, finally equitably apportion between
the parties the property and assets belonging to either or

both however and whenever acgquired, and wnether the title
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thereto is in the name of the husband or wife or both. In
making apportionment the court shall consider the duration
of the marriage, and prior marriage of either party,
antenuptial agreement of the parties, the age, health,
station, occupation, amount and sources of incone,
vocational skills, employability, estate, liabilities, and
needs of each of the parties, custodial provisions, whether
the apportionment is in 1lieu of or in addition to
maintenance, and <the opportunity of each for future
acquisition of capital assets and income. The court shall
also consider the contribution or dissipation of value of
the respective estates, and the contribution of a spouse as
a homemaker or to the family unit. In disposing of property
acquired prior to the marg}age: property acquired by gift,
bequest, devise or descent; property acquired in exchange
for property acquired before the marriage or in exchange for
property acquired by gift, bequest, devise, or descent; the
increased value of property acquired prior to marriage; and
property acquired by a spouse after a decree of legal
separation, the court shall consider those contributions of
the other spouse to the marriage, including the non-monetary
contribution of a homemaker; the extent to which such
contributions have facilitated the maintenance of this
property and whether or not the property disposition serves
as an alternative to maintenance arrangements.
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(2) 1In a proceeding, the court may protect and promote
the best interests of the children by setting aside a
portion of the jointly and separately held estates of the
parties in a ‘separate fund or trust for the support,
maintenance, education, and general welfare of any minor,
dependent, or incompetent children of the parties.

Section 22. Maintenance. (1) In a proceeding for
dissolution of marriage or legal separation, or a proceeding
for maintenance following dissolution of the marriage by a
court which lacked personal jurisdiction over the absent
spouse, the court may grant a maintenance order for either
spouse only if it finds that the spouse seeking maintenance:

(a} lacks sufficient property to provide for his
reasonable needs, and

{b}) is wunable to support himself through appropriate
employment or is the custodian of a child whose condition or
circumstances make it appropriate that the custodian not be
reguired to seek employment outside the home.

(2) The maintenance order shall be in such amounts and
for such pericds of time as the court deems just, without
regard to maritﬁl misconduct, and after considering all
relevant facts including:

{a) the financial resources of +the party seeking
maintenance, including marital property apportioned to him,
and his ability to meet his needs independently, including
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(5  S EE C

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0002

the extent to which a provisjon for support of a child
living with the party includes a sum for that party as
custodian;

{b) the time necessary to acquire sufficient education
or training to enable the party seeking maintenance to find
appropriate employment;

{c) the standard of living established during the
marriage;

(d) the duration of the marriage;

{e} the age, and the physical and emotional condition
of the spouse seeking maintenance; and

(f) the ability of the spouse from whom maintenance is
sought to meet his needs while meeting those of the spouse
seeking maintenance.

Section 23, Child support. In a preoceeding for
dissolution of marriage, legal separation, maintenance, or
child support, the court may order either or both parents
owing a duty of support to a child to pay an amount
reasonable or necessary for his supﬁort, without regard to
maritail misconduct, after considering all relevant factors
including:

{1) the financial resources of the cnild;

(2) the financial resources of the custodial parent;

{3) the standard of living the child would have
enjoyed had the marriage not been dissolved;
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(4} the physical and emotional condition of the child,
and his educational needs; and

{5) the financial resources and needs of ‘the
noncustodial parent.

Section 24. Representation of child. The c¢ourt may
appoint an attorney to represent the interests of a minor
dependent child with respect to his support, custody, and
visitation. The court shall enter an order for costs and
fees in favor of the child's attorney. The order shall be
made against either or both parents, except that, if the
responsible party is indigent, the costs shall be waived.

Section 25. Payment of maintenance or support to
court. (1) Upon its own motion or upon motion of either
party, the court may order at any time that maintenance or
support payments be made to the clerk of the district court
as trustee for remittance to the person entitled to receive
the payments.

{2) The clerk of the district court shall maintain
records 1listing the amount of payments, the date payments
are reguired to be made, and the names and addresses of the
parties affected by the order.

(3) The parties affected by the crder shall inform the
clerk of the district court of any change of address or of

other condition that may affect the administration of the

order. . ‘/
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Section 26.° Assignments. The court may order the
person obligated to pay support or maintenance to make an
assignment of a part of his periodic earnings or trust
income to the person entitled to receive the payments. The
assignment is binding on the employer, trustee, or other
payor of the funds two (2) weeks after service upon him of
notice that it has been made. The payor shall withhold from
the earnings or trust income payable to the person obligated
to support the amount specified in the assignment and shall
transmit the payments to the person specified in the order.
The payor may deduct from each payment a sum not exceeding
one dollar ($l) as reimbursement for costs. An employer
shall not discharge or otherwise discipline an employee as a
result of a wage or salary assignment authorized by this
section,

Section 27. Costs--attorney's fees. The court from
time to time after considering the financial resources of
both parties may order a party to pay a reasonable amount
for the cost to the other party of maintaining or defending
any proceeding under this act and for attorney's fees,
including sums for legal services rendered and costs
incurred prior to the commencement of the proceeding or
after entry of Jjudgment. The court may order that the
amount be paid directly tc the attorney, who may enforce the
order in his name.
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Section 28. Decree. (1) A decree of dissolution of
marriage or of legal separation is final when entered,
subject to the right of appeal. An appeal from the decree
of dissolutio£ that does not challenge the finding that the
marriage is irretrievably broken does not delay the finality
of that provision of the decree which dissolves the marriage
beyond the time for appealing from that provision, and
either of the parties may remarry pending appeal.

(2} No earlier than six (6) months after entry of a
decree of legal separation, the court on motion of either
party shall convert the decree to a decree of dissolution of
marriage.

(3) The clerk of court shall give notice of the entry
of a decree of dissolution or legal separation:

(a) if the marriage is registered in this state, to
the clerk of the district court of the county where the
marriage 1is registered who shall enter the fact of
dissolution or separation in the book in which the marriage
license and certificate are recorded; or

(p) if the marriage is registered in another
jurisdiction, to .+ the appropriate official of that
jurisdiction, with the request that he enter the fact of
dissolution in the appropriate record.

(4) Uéon request by a wife whose marriage is dissolved
or declared invalid, the court may, and if there are no

-24-



wmoe W

=41

10
11
i2
13
14
15
16
17
18
19
20
21
22
23
24
25

1< 0002

children of the parties shall, ogder her maiden name or a
former name restored.

Section 29, Independence of provisions of decree or
temporary order. If a party fails to comply with a
provision of a decree or temporary order or injunction, the
obligation of the other party to make payments for support
or maintenance or to permit visitation is not suspended; but
he may move the court to grant an appropriate order.

Section 30. Modification and termination of provisions
for maintenance, support, and property disposition. (1)
Except as otherwise provided in subsection (6} of section
20, the provisions of any decree respecting maintenance or
support may be modified only as to installments accruing
subsequent to the motion for modification and only upon a
showing of changed circumstances so substantial and
continuing as to make the terms unconscionable. The
provisions as to property disposition may not be revoked or
modified, unless the court finds the existence of conditions
that Jjustify the reopening of a judbment under the laws of
this state.

{2} Unless otherwise agreed in writing or expressly
provided in the decree, the obligation to pay future
maintenance is terminated upon the death of either party or
the remarriage of the party receiving maintenance.

{3) Unless otherwise agreed in writing or expressly
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provided in the decree, provisions for the support of a
child are terminated by emancipation of the child but not by
the death of a parent obligated to support the child. When
a parent obligated to pay support dies, the amount of
support may be modified, revoked, or commuted to a lump sum
payment, +to the extent Jjust and appropriate in the
circumstances.

Section 3i. Jurisdigtion--commencement of proceedings.
(1) A court of this state competent to decide child custody
matters has jurisdiction to make a c¢hild custody
determination by initial or modification decree if:

{a) this state

(i) is the home state of the child at the time of
commencenent of the proceedings, or

{ii) had been the child's home state within six (6)
nonths before commencement of the proceeding and the child
is absent from this state because of his removal or
retention by a person claiming his custody or for other
reason, and a parent or person acting as parent continues to
live in this state; or

(p) it is in the best interest of the child that a
court of this state assume jurisdiction because

{i) the child and his parents, or the <child and at

least one contestant, have a significant connection with

this state, and J""?
RV~



10
11
12
13
14
15
16
17

18

19

20
21
22
23
24
25

LC (4002

(ii) there ' is awvailable in this state substantial
evidence concerning the child's present or future care,
protection, training, and personal relationships; or

{c} the child is physically present in this state and

{i} has been abandoned or

(ii) it is necessary 1in an emergency to protect him
because he has been subjected to or threatened with
mistreatment or abuse or is neglected or dependent; or

(d} (i) no other state has Jjurisdiction under
prerequisites substantially in accordance witn paragraphs
{a}); (b}, or (c), or another state has declined to exercise
jurisdiction on the ground that this state is the more
appropriate forum to determine custody of the child, and

“{ii) it is in his best interest that the court assume
jurisdiction.

(2) Except under paragraphs (c) and (4} of subsection
{1} . physical presence in this state of the chiid, or of the
child and cne of the contestants, is not alone sufficient to
confer jurisdiction on a court of this state to make a child
custody determination.

(3) Physical presence of the child, while desirable,
is not a prerequisite for Jjurisdiction to determine his
custody.

{4} A child custody proceeding is commenced in the
district court:
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(a) by a parent, by filing a petition

(i} for dissolution or legal separation; or

(ii) for custody of the child in the county in which he
is permanently'resident or found; or

(b} by a person other than a parent, by filing a
petition for custody of the child in the county in which he
is permanently resident or found, but only if he is not in
the physical custody of one of his parents.

(5) Notice of a child custody proceeding shall be
given to the child's parent, guardian, and custodian, who
may appear, be heard, and file a responsive pleading. The
court, upon a showing of good cause, may permit intervention
of other interested parties.

Section 32, Best interest of child. The court shall
determine custody in accordance with the best interest of
the child. The court shall consider all relevant factors
including:

(1} the wishes of the child's parent or parents as to
his custody:

(2} the wishes of the child as to his custodian;

{3} the intepaction and interrelationship of the child
with his parent or parents, his siblings, and any other
person who may significantly affect the child's best
interest; l

(4) the child's adjustment to his home, school, and

-28=-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0go02

community; and .

(5) the mental and physical health of all individuals
involved.

The court shall not consider conduct of a proposed
custodian that does not affect his relaticnship to the
child.

Section 33. Temporary orders. (1) A party to a
custody proceeding may move for a temporary custody order.
The motion must be supported by an affidavit as provided in
section 40. The court may award temporary custody under the
standards of section 32 after a hearing, or, if there is no
objection, solely on the basis of the affidavits.

(2) If a proceeding for dissolution of marriage or
legal separation 1is dismissed, any temporary custody order
is vacated unless a parent or the child's custodian moves
that the proceeding continue as a custody proceeding and the
court finds, after a hearing, that the circumstances of the
parents and the best interest of the child requires that a
custody decree be issued.

(3) If a custody proceeding commenced in thé absence
of a petition for dissclution of marriage or legal
separation under subsection {a) (ii) or (b) of section 31 is
dismissed, any temporary custody order is vacated.

Section 34, Interviews. (1) The court may interview
the child in chambers to ascertain the child's wishes as to
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his custodian and as to visitation. The court may permit
counsel to ke present at the interview. The court shall
cause a record of the interview to be made and to be part of
the record in the case.

(2) The court may seek the advice of professional
personnel, whether or not employed by the court on a regular
basis. The advice given shall be in writing and made
available by the court to «counsel upon request. Counsel may
examine as a witness any professional personnel-consulted by
the court.

Section 35. Investigations and reports. () In
contested custody proceedings, and in other custody
proceedings if a parent or the child's custodian sc
requests, the court may order an investigation and report
concerning custodial arrangements for the child. The
investigation and report may be made by the county welfare
department.

{2) In preparing his report concerning a child, the
investigator may consult any person who may have information
about the child and his potential custodial arrangements.
Upon order of the court, the investigator may refer the
child to professional personnél for diagnosis. The
investigator may consult with and obtain information from
medical, psychiatric, or other expert persons who have

served the child in the past without obtaining the consent

LTS,
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of the parent -or the child's custodian; but the child's
consent must be gbtained if he has reached the age of
sixteen (16) unless the court finds that he lacks mental
capacity to consent. If the reguirements of subsection (3)
are fulfilied, the investigator's report may be received in
evidence at the hearing.

(3} The court shall mail the investigator's report to
counsel and to any party not represented by counsel at least
ten (10) days prior to the hearing. The investigator shall
make available to counsel and to any party not represented

by counsel the investigator's file of underlying data, and

_reports, complete texts of diagnostic reports made to the

investigator pursuant +to the provisions of subsection (2),
and -the names and add{esses of all persons whom the
investigator has consulted. Any party to the proceeding may
call the investigator and any person whom he has consulted
for cross-examination. A party may not waive his right of
cross—-examination prior to the hearing.

Section 36. Hearings. {1} Custody proceedings shall
receive priority in being set for hearing.

{2) The court may tax as costs the payment of
necessary travel and other expenses incurred by any person
whose presence at the hearing the court deems mnecessary to
determine the best interest of the chi;d.

{3} The court without a jury shall determine questions
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of law and fact. If it finds that a public hearing may be
detrimental to the child's best interest, the court may
exclude the public from a custody hearing, but may admit any
person who héds a direct and legitimate interest in the
particular case or a legitimate educational or research
interest in the work of the court.

{4) If +the court finds it necessary to protect the
child's welfare that the record of any interview, report,
investigation, or testimony in a custody proceeding be kept
secret, the court may make an appropriate order sealing <the
record.

Section 37. Visitation. {1) A parent not granted
custody of the child is entitled to reasonable visitation
rights unless the court finds, after a hearing, that
visitation would endanger seriously the child's physical,
mental, moral, or emotional health.

(2) The court may modify an order granting or denying
visitation rights whenever modification would serve the best
interest of the child; but the court shall not restrict a
parent's visitation rights wunless it finds that the
visitation would emdanger seriously the child's physical,
mental, moral, or emotional health,

Section 38. Judicial supervision. {1} Except as
otherwise agreed by the parties in writing at the time of
the custody decree, the custodian may determine the child's
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upbringing, including his education, health care, and
religious training, unless the court after hearing, finds,
upon motion by the noncustodial parent, that in the absence
of a specific limitation of the custodian's authority, the
child's physical health would be endangered or his emotional
development significantly impaired.

{2) If both parents or all contestants agree to the
order, or if the court finds that in the absence of the
order the child's physical health would be endangered or his
emotional development significantly impaired, the court may
order the county welfare department to exercise continuing
supervision over the case to assure that the custodial ox
visitat@on terms of the decree are carriec out.

Section 39. Modification. (1) No motion to modify a
custody decree may be made earlier than two (2) years after
its date, unless the court permits it to be made on the
basis of affidavits that there is reason to believe the
child's present environment may endanger seriously his
physical, mental, moral, or emotionai'health.

(2) If a court of this state has jurisdiction pursuant
to the Uniform Child Custody Jurisdiction Act, the court
shall not modify a prior custody decree unless it finds,
upon the basis of facts that have arisen since the prior
decree or that were unknown to the court at the tiﬁe of
entry of the prior decree, that a change has occurred in the
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circumstances of the child or his custodian, and that the
modification is necessary to serve the best interest of the
child, In applying these standards the court shall retain
the custodian appointed pursuwant to the prior decree unless:

{a) the custodian agrees to the modification;

{b) the child has been integrated into the family of
the petiticner with consent of the custodian; or

(c) the child’s +present environment_ endangers
seriously his physical, mental, moral, or emotional health,
and the harm likely to be caused by a change of environment
is outweighed by its advantages to him.

(3) Attorney fees and costs shall be assessed against
a party seeking modification if the court finds that the
modification action is vexatious and constitutes harassment.

Section 40. Affidavit practice. A party seeking a
cemporary custody order or modification of a custody decree
shall submit together with his moving papers an affidavit
setting forth facts supporting the requested order or
modification and shall give notice, together with a copy of
his affidavit, to other parties to the proceeding, who may
file opposing affidavits. The court shall deny the motion
unless it finds that adequate cause for hearing the moticn
is established by the affidavits, in wanich case it shall set
a date for nearing on an order o show cause why the

requested order or modification should not be granted.

-34- é 55/

e



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1C 0002

Section 41. Application. (1)} This act applies to all
proceedings commenced on or after its effective date.

(2) This act applies to all pending actions and
proceedings commenced prior to its effective date with
respect to issues on which a judgment has not been entered.
Pending acticns for divorce or separation are deemed to have
been commenced on the basis of irretrievable breakdown.
Evidence adduced after the effective date of this act shall
be in compliance with this act.

{3) This act applies to all proceedings commenced
after its effective date for the modification of a judgment
or order entered prior to the effective date of this act.

7 {4) 1In any action or proceeding in which an appeal was
pending or a new trial’was ordered prior to the effective
date of this act, the law in effect at the time of the order
sustaining the appeal or the new trial governs the appeal,
the new trial, and any subsequent trial or appeal.

Section 42. Act supersedes other laws or regulations.
If any provision of this act is in conflict with any other
law of this state, or any rule or regulation promulgated
thereunder, this act shall govern and control, and such
other Jlaw, rule, or regulation shall be deemed superseded
for the purpose of this act.

Section 43. Severability. If any provision of this
act or application thereof tec any person or circumstance is
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held invalid, the dinvalidity does not affect other
provisions or applications of the act which can be given
effect without the invalid provision or application, and . to
this end the p%ovisions of the act are severable.

Section 44. Sgction 48-130, R.C.M. 1947, is amended to
read as follows:

“48-130. Declaration of marriage without
solemnization--how made. Persons desiring +to consummate a
marriage by written declaration in this state without the
solemnization provided for in section 48-%%6 9 of this act
must prior to executing the declaration, secure the
premarital test certificate required by seetiemn—4B-134 this
act, which shall be firmly attached to the declaration and
shall be filed by the clerk of the district court in the
county where the contract was executed. Any such
declaration of marriage shall substantially contain the
followings

l. The names, ages, and residences of the parties;

2. The fact of marriage;

3. Name of fathery and maiden name of mothery of both
parties, and address of each;

4. That both parties are legally competent to enter
into the marriage contract.

Such declaration must be subscribed by the parties and
attested by at least two (2) witnesses, and formally
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acknowtedged before the clerk of the district court of said

county. Unless all the provisions of this act shall be

complied with the marriage shall be deemed invaliid."

21-101 through 21-150, 48-101,

Section 45. Sections

48-103 through 48-105, 48-

48~11%, 48-120, 48=-122,
48-133, 48-142, 48-143,
through 48~203, 48-206,

repealed.

111,

48-115, 48-116, 48-118.1,

48-125, 48-127 through 48-129,

45-145, 48-149, 48-150, 48-201

and

48-207, R.C.M. 1947, are

Section 46. This act is effective January 1, 1976.

-End-
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Approved by Committee

on Judiciary

SENATE BILL ¥O. 5

INTRODUCED BY REGAN, GREELY

A BILL POR AN ACT ENTITLED: W®AN ACT TO KEVISE THE MARRIAGE
AND DISSOLUTIONF OF MARRIAGE LARS OF TRIS STATE BY ADOPTING
THE PROVISIOES OF TREE ONIFORM MARRIACE AND DIVOECE ACT AS
RECONMENDED BY THE ¥ATIONAL CONPERENCE OF COBMISSIONERS ON
UNIPORM STATE LANS; AMENDING SECTION 88-130, R.C.N. 1947;
AND REPEALING SECTIONS 21—1061 THROUGH 21-150, 46-101, 48-1063
TEROUGE 48—105, 48-111, 48-115, 48-116, 48-118.1, 48—119,
48~120, 48-122, &48-125, &8-127 THRODGE LuLB—129, B&8-133,
48—142, 48-183, 8a6-155, &#8-149, 48-150, &8-201 THROUGH
48-203, 48-206, AWD 48-207, R.C.E. 1947; AND PROYIDING AN

EPFECTIVE DATE.™

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF XONTANA:

Section 1. Short title. tThis act aay be cited as the
#lnifors Marriage amd Divorce ict".

Section 2. Purposes of act. This act shall be
liberally construed and applied to promote its underlying
purposes, which are to:

(1) provide adequate procedures for the solemnization
and registration of sarriage;

(2) strengthen and preserve the integrity of marriage

and safeguard family relationships;
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{3) promote the amicable settlement of disputes that
hkave arisen between parties to a marriage;

(#) =mitigate the potential kEkarm +to the spouses and
their children caused by the process of legal dissolution of
marriage;

{5) make reasonable provision for spouse and aminor
children during and after litigation; and

(6} make the law of legqal dissolution of marriage
effective for dealing vith +the realities of matrimonial
experience by msaking irretrievable breakdewn of the marriage
relationship the sole basis for its dissolaotion.

Section 3. ODniformity of application and coanstruction.
This act shall be so applied and construed as to effectunate
its general purpose to make uniform the law with respect to
the subject of this act among those states which enact it.

Section 4. Pormalities. marriage is a personal
relationsbip b;atueen a man and a woman arising out of a
civil contract to which the consent of the parties is
essential. 1 marriage licensed, solesnized, and registered
as provided in this act is walid in this state. A marriage
may be contracted, maintained, invalidated, or dissolved
only as provided by the law of this state.

Section 5. Porm of application, license, certificate,
and consent. (1} The director of the department of health
and environeental sciences shall prescribe the form for an

-2 SB 5
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application for a marriage license, which shall include the
following information:

{a) name, sel, eoeapatiopy address, seeial-cesariby
nranbery date and place of birth of each party to the
proposed marriage;

(b} if either party was previously married, his name,
apd the date, place, and court ip which the marriage was
dissolved or declared invalid or the date and place of death
of the former spouse;

{c) Dname and address of the pareats or guardian of
each party;

{4} wvhether the parties are related to each other and,
if so, their relationship; and

{e} the nawe and date of birth of any child, of whom
both parties are parents, bor:s prior to the making of the
application unless their parental rights and the parent amnd
child relationship with respect %0 the child have been
tersinated.

{2} The director of the department of health and
environsental sciences shall prescribe the forams for the
sarriage license, the marriage certificate, and the comnsent
to marriage.

Section 6. License to sarry. When a marriage
application has been completed and signed by both parties to
a prospective marriage asd at least one (%) party has

-3 SB 5
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appeared before the clerk of the district court and éaia the
marriage license fee of #ive—doldare—{$5) FIFTEEN DOLLARS
{$135), the clerk of the district court shall issue a license
to sarry and a aarriage certificate form upon being
farnished:

(1) =atisfactory proof that each party tc¢ the marriaye
will have attained the age of eighteen {18} years at the
time the marriage licemnse is effective, or will have
attained the age of sixteern (16} years and has either the
consent to the marriage of both parents or his guardian, or
Judicial approval; amnd

(2) satisfactory proof that the marriage is anot
probibited; and

(3} a certificate of +the results of any sedical
eilamination regquired by the laws of this state.

Section 7. Effective date of license. A license to
marry becomes effective throughout this state three (3} days
after the date of issuance, unless the judge of the district
court orders that the license is effective when issuved, apnd
expires one hondred efighty ({180} days after it becomes
effective.

Section 8. Judicial approval. [§)) The district
courty—after-—a—geasenable—eoifort—hasbeeusnade—to—aetiiy—ihe
pareats—or —guardiap-of-eaohunderaged—partyy may order the
clerk of the district court to issuwe a marriage license and

—— SB 5
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of——giving —ooscenty —or—of —his——guardiany A _BAIBRRIAGE
CERTIFICATE FO

Y AGED SIXYTEEN ({16 Ok SEVENTEEN

17 EAGS WHO xQ ENT_CAPABLE OF CONSENTIMG T0 HIS
BARRIMGE, OR EAS THE CONSENT OF PBOTH PAKEETS, Ok __OF _THE

PARERT BAVING THE ACTUAL CARE, CUSTODY, AND CONMTKOL, TO HIS
ARRIAG iF BLE OF GIVING COSSENY, O OF HIS GUAEKDIAN.

THE__COURY ¥A¥Y RBEQUIRKE BOTH _PARTIES TO PANRYICIPATE IN A
R ORAB PERIOD OF ERIAGE COUNSELING WITE A__DESIGNKATED

COUNSELOE _AS A CONDITION OF THE ORDER FOR ISSUANCE OF A
] E _LICER D BRIAGE CERTIFICATE FOEM UNDEk _THIS
SECTIOR.

{2} A marriaqge license and a aarriage certificate form
may be issued under this section omly if the court finds
that the underaged party is capable of assuming the
responsibilities of marriage and the marriage will serve his
best interest. Pregnancy alone does not establish that the
best interest of the party will be served.

(3} 1The district court shall authorize perfurmance of
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a marriage by proxy upon the showing regquired by the
provisions on soleanization.

Section 9. Soleanization and registration. (Q}] A
marriage may be soleanized by a judge of a court of record,
by a public official vhose powers include solemnization of
marriages, ox in accordance with any mode of solemnization
recognized by any religious denosimation, Indian nation or
tribe, or native gronp. BEither the persos solemnizing the
marriage, or, if no individual acting alone solemnized the
marriage, a party to the wmsarriage, shall complete the
marriage certificate form and forward it to the clerk of the
district court.

(2) If a party to a marriage is unable to be present
at the solemnization, bhe may authorize in writing a third
person to act as his proxy. If the person soleanizing the
marriage is satisfied that the absent party is unable to Le
present and haé consented to the marriage, he may soleanize
the wmarriage by proay. If he is not satisfied, the parties
may petition the district court for an order permitting the
sarriage to be solemnized by proxy.

{3) Upor receipt of the marrviage certificate, the
clerk of the district court shall register the marriage.

(4} The solemnization of the marriage is not
invalidated by the fact that the person sclemnizing the
marriage was not legally gualified to solemnize it, if

—6— SB 5
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either party to the =marriage believed him to be so
qualified. -

Section 10. Prohibited marriages. = (1) SaEpiages

relationship—is——legitinate—or—iilegitinatex THE POLLORIRG
MARRIAGES ARE PHOHIBITED;:
-1 A_MR GE ENTERED INTO PERIOE TO BE DISSOLUTION

OF AN EARLIFR MARRIAGE OF ONE OF THE PAKTIES;
-y RR BETWEEN ABCESTOR AND A DESCENDANT

OR_BETWEER A _B B AND SISTER, WHETHEEK T ELATIORSHIP

i1S_BY THE HALF OF THE RHOLE BLOOD, OR BETWEEN FIRST COUSINS;
[C) A BARBIAGE BETWEER AR ONCLE MAND A NIECE O BETMEEN

UNT_ AND BEPHEW, WHETHEER THE EKELATIONSHIP 1S BY THE
HALE OR _THE WBOLE BLOOD.
&’ BAERIAGE BOHIBITE UNDER THIS
SECTION WHO COBABIT AFPTER KEMOVAL OF THE INPEDINERT ARE
] R B DATE _ O, THE _HEBOVA OF_ _THE
BENT.

4#%4—-f3} Children born of a prohibited marriage are
legitimate.
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Section 1t. Declaration of invalidity. {n 1The
district court shall enter its decree declaring the
invalidity of a marriage entered into under the following
circumstances:

(2} a party lacked capacity te consent te the sarriage
at the time the marriage was solemnized, either because of
aental incapacity or infirmity or because of the influence
of Elcohol, drugs, or other incapacitating substances, or a
party vas induced to enter into a marriage by force or
duress, or by fraud involving the essentials of marriage;

{b} a party lacks the physical capacity to consusmate
the marriage by sexual intercourse, and at the tise the
marriage was solemnized the other party did not know of the
incapacity.

{¢) a party was under the age of sixteen {16} years
and did not have the comsent of his parents or guaraian and
judicial approval or was aged sixteen (16) or seventeen (17)
years and did not have the consent of his pareats or
gnardian or judicial approval; or

{d) the marriage is prohibited.

2y & declaration of invalidity under subsection
(1) (a) through (¢} may be sought by any of the following
persons and wust be commenced within the times specified,
but in no event may a declaration of invalidity be sought
after the death of either party to the marriage:
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(a) for a reason set forth in subsection (1) {a}, by
either party or by the legal representative of the party who
lacked capacity to comsent, no later than ninety (9G) days
after the petitioner obtained knowledge of the described
condition;

{b} for the reason set forth in subsection (1)(b), by
either party, no later than one (1) year after the
petitioner obtained kpowledge of the described condition;

{c} for the reason set forth in subsection (%) (c), by
the underaged party, his parent or guardiamr, prior to the
time the underaged party reaches the age at which he could
have married without satisfying the omitted reguirement.

{3) A declaration of invalidity for the reason set
forth in svhsection (1) (d) may be sought By either party,
the 1legal spouse in case of a bigamous marriage, the county
attorner, or a child of either party, at any time prior to
the death of one (1) of the parties.

(4) Children born of a marriage declared invalid are
legitimate.

{5) O9nless the court finds, after a consideration of
all relevant circumstances, including the etffect of a
retroactive decree on third parties, that the interests of
justice would be served by making the decree not
retroactive, it shall declare the marriage invalid as of the
date of the marriage. The prouvisions of this act relating
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to property rights of the spouses, maintenance, support, and
custody of children on dissclution - of marriage are
applicable to noanretroactive decrees of invalidity.

Section 12. Putative spouse. Any person who has
cohabited with another to whom he is not legally married in
the good faith belief that he was married to that persom is
a putative spouse until knowledge of the fact that be is not
legally married terminates his states and preveants
acquisition of further rights. A putative spouse acquires
the 1rights conferred upon a legal spouse, including the
right to maintenance following termination of his status,
whether or not the marriage is prohibited (section 10) or
declared invalid (sectiomn 11). If there is a legal spouse
or other putative spouses, rights acquired by a putative
spoase do not supersede the rights of the legal spouse or
those acqnired> by other putative spouses, but the court
shall apportioﬁ property, maintenance, and support rights
among the claimants as appropriate in the circumstances and
in the interests of justice.

Section 13. Application. All marriages contracted
within +this state prior to the effective date of this act,
or outside the state, that were valid at the time of the
coentract or subsequently validated by the laws of the place
in which they were contracted or by the domicil of the
parties, are valid in this state.

-10— SE 5
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Section th. Validity of ocommon lav marriazge. Common
lav marriages are not invalidated by this act. Declaratiomns
of marriage pursuant to sections 48-130 through 88-132 are
not invalidated by this act.

Section 15. Application of the Montana rules of civil
procedure to proceedings onder this act. _(1) The PRontamna
rules of civil procedure apply to all proceedings under this
act, except as otherwise provided in this act.

(2) A proceeding for dissolution of marriage, legal
separation, or declaraticn of invalidity of =marriage shall

be  eatitled *In re the HMarriage of and

%. 1 custody or support proceeding shall be

entitled "In re the (Custody) (Support) of L

{3) The initial pleading in all proceedings under this
act shall be denoainated a petition. A respoasive pleading
shall be denosinated a respomse. Other pleadinmgs, and all
pleadings in other matters under tais act, shall be
denominated as provided in the PMontana rules of civil
procedure.

{8} In this act, "decree™ includes "judgment®.

(5) A decree of dissolntion or of legal separation, if

made, s5hall mot be awarded to one of the parties, but shall .

provide that it affects the status previously existing
between the parties in the manner decreed.
Section 16. Dissolution of marriage-—legal separation.
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()] The district court skall enter a decree of dissclution
of marriage if:

ta) the court finds that ocne of the parties, at the
time the action was commenced, vas domiciled in this state,
or was stationed in this state while a member of the armed
services, and that the domicil or military presence has been
maintained for ninety (%0) days next preceding the making of
tbe'findings;

(b} the court f£inds that the marriage is irretraevably
broken, which findirgs shall be supported by evidence

(i) that the parties have lived separate and apart for
a period of more than one hundred eighty (180} days next
preceding the commencement of this proceeding, or

{(ii) that there is serious marital discerd which
adversely atfects the attitude of one or both of the parties
towards the marriage; anéd

(c} the court finds that the conciliation provisions
of the Montana Conciljation law and of section 19 either do
not apply or have been met; and

(@) to the extent it has jurisdiction to do so, the
court has considered, approved, or made provision for «child
custody, the support of any child entitled to support, the
maintenance of either spouse, and the disposition of
property; or provided for a separate, 1later heariag to
complete these matters.

~12— SB
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(2) If a party requests a decree of legal separation
rather than a decree of dissolution of narriage; the court
shall grant the decree in that form unless the other party
objects.

Section 17. Procedure -— commencesent — pleadings —
abolition of existing defenses. (7) All proceedings under
this act are coamenced in the manner provided by the Montana
rules of civil procedure.

(2) The verified petition in a proceeding for
dissolution of marriage or legal separation shall allege
that the aarriage is irretrievably broker and shall set
forth:

fa) the age, occupation, and residence of each party
and his length of residence in this state;

(b} the date of the marriage and the place at which it
was registered;

{c) that the jurisdictional requirements of section 16
exist and that the marriage is irretrieveably broken in that
either

(i) the parties have lived separate and apart for a
period of more than one hundred eighty (180) Jdays next
preceding the coamencemeat of this proceeding, or

{ii) that there is sericas marital discord which
adversely atfects the attitude of one or both of the parties
towards the marriage, and that there is o reasonable
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prospect of reconciliation;

(d) the names, ages, and addresses of all living
children of the marriage, and whether the wife is pregnant;

{e} any arrangements as to support, custody, and
visitation of the children and maintenace of a spouse; and

{£) the relief sought.

(3) ERither or both parties to the marriage may
initiate the proceeding.

{#) . If a proceeding is commenced by one of the
parties, the other party aust be served in the nannef
provided by the BEontana rules of civil procedure and may
vithin tventy (20) days after the date of service file a
verified response. Bo decree may be entered until twenty
{20} days after the date of service.

(5) Previously existing defenses to divorce and legal
separation, ihclnding but not 1limited +to condoamation,
connivance, coilusion, recrimination, irsanity, and lapse of
time, are abolished.

(6} The court may join additional parties proper for
the exercise of its authority to implement this act.

Section 18. Temporary order or tesporary injunction.
{1}) Im a proceeding for d&issolution of wmarriage or for
legal separation, or imn a proceeding for disposition of
property or for saintenance or support following disscluticn
of the marriage Dby a court which lacked Fersonal

—18— Sk 5
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Jurisdiction over the absent spouse, either party may move
for temporary saintenance or tesporary support of a child of
the marriage entitled to support. The motion shall be
accompanied by an affidavit setting forth the factual basis
for the motion and the amounts regquested.

{2} BAs a part of a aotion for tesporary aaintenance or
support or by irdependent motior accompanied by affidarvit,
either party may reguest the court to issue a temporary
injunction for any of the following relief:

{a) restraining any person from transferring,
encasbering, concealing, or otherwise disposing of any
property except in the usual course of business or for tke
necessities of life, and, if so restrained, requiring him to
notify the wmoving party of any proposed extraordinary
expenditures made after the order is issued;

(b) enjoining a party fros molesting or disturbing the
peace of the other party or of any child;

(¢} excluding a party froa the family hose or from the
hose of the other party upon a showing that physical or
emotional harm would otherwise result;

{d) enjoining a party from removing a child fros the
jurisdiction of the court; and

(e} providing other injunctive relief proper in the
circumstances.

(3) The couort may issue a temporary restraining order
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without requiring notice to the other party only if it tinds
on the basis of the moving affidavit or other evidence that
irreparable injury wvwill result +to the moving party if no
order is issued until the time for responding has elapsed.

(#) A response may be filed within tventy (20) days
after service of notice of motion or at the time specified
in the temporary restraining order.

(5} On the basis of the shoving made and in conforeity
with sections 22 and 23, the court =may¥ issue a teRporary
injunction and an order for teaporary maintenance or support
in amounts and on terms just and proper in the circuastance.

(6) 1A temporary order or temporary injuasctionm:

(a) does not prejudice the rights of the parties or
the child which are to be adjudicated at subseguent hearings
in the proceeding;

{b) may be revoked or modified before final decree on
a showing by affidavit of the facts necessary to revocation
or sodification of a final decree under section 30; and

{c) +terminates when the final decree is entered or
when the petition for dissolution or legal separation is
voluntarily dismissed.

Section 19. Irretrievable breakdown. (1 If both of
the parties by petition or otherwise have stated under oath
or affirmation that the marriage is irretrievably broken, or
one of the parties has so stated and the other has ot
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denied it, +the court, after bearing, shall make a finding
vhether the marriage is irretrievably broken.

{2} If one of the parties has denied uwnder oath or
affirsation that the marriage is irretrievably broken, the
court shall comnsider all relevant factors, ircluding the
circumstances that gave rise to filing thbe petition and the
prospect of recoaciliation, and shall:

{a) @make a finding vhether the marriage is
irretrievably broken; or

{b) continue the matter for further hearing not fewer
than thirty (30} nor more than sixty (60) days later, or as
soon thereafter as the matter may be reached on the court's
calendar, and may suggest to the parties that they seek
counseling. The court at the reguest of either party shall,
or on its own motion may, order a conciliation conference.
At the adjourned hearing the court shall make a finding
vhether the marriage is irretrievably broken.

{3) 2 finding of irretrievable breakdown is a
determination that there is no reasonable prospect of
reconciliation.

{(4) VMWothing im this section shall be interpreted to
affect the provisions of sections 36-261 through 36-205,
knovn as the Montana Conciliation Law.

Section 20. Separation agreement. (1) To promote
amicable settlement of disputes between parties to a
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marriage attendant upon their separation or the dissolution
of their marriage, the parties may enter- inte a written
separation agreeaent containing provisions for disposition
of any property owned by either of them, maintenance of
either of +them, and support, custody, and visitation of
their children.

{2) 1In a proceeding for dissolution of marriage or for
legal separation, the terms of the separation agreement,
except those providing for the support, custody, and
visitation of children, are binding upom the court unless it
finds, after considering the econcmic circusstances of the
parties and any other relevant evidence produced by the
parties, on their cown motion or on reguest of the court,
that the separation agreement is unconscionable.

{3) 1I1f the court finmds the separation agreesent
unconscionable, it may reguest the parties to submit a
revised separ&tiom agreement or may make orders for the
disposition of property, aaintenance, and support.

(4) 1If the court finds that the separation agreement
is not uncomscionable as to disposition of property or
maintenance, and not unsatisfactory as to support:

(a} unless the separation agreement provide; to the
contrary, its terms shall be set forth in the decree of
dissolution or legal separation and the parties shall be
ordered to perform them, or

— 1t 5B 5
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(b) if the separation agreement provides that its
teras shall mot be set forth in the decree, the decree shall
identify the separation agreement and state that the court
has found the terms not unconscionable.

(5} Terms of the agreement set forth in the decree are
enforceable by all remedies available for enforcement of a
judgment, dincluding contempt, and are enforceable as
contract terss.

{6) Except for terms concerning the support, custody,
or visitation of childremn, the decree may expressly preclude
or limit modification of terms set forth in the decree if
the separation agreeaent so provides. Otherwise, terms of a
separation agreement set forth in the decree are
antomatically modified by modification of the decree.

Section 21, Disposition of property. {1} In a
pProceeding for dissolution of a marriage, legal separatioa,
or disposition of property following a decree of dissolution
of marriage or legal separation hy a court which lacked
personal jurisdiction over the absent spouse or lacked
jurisdiction to dispose of the property, the coart, without

regard to marital msiscondact, shall, and in a proceeding for

legal separation may, finally equitably apportion between .

the parties the property and assets belonging to either or
both however and wbenever acquired, and whether the title
thereto is in the nane of the husband or wife or both. In
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amaking apportionment the court shall consider the duration
of the marriage, and prior marriage of either party,
antenaptial agreement of the parties, the age, healtb,
station, occupation, amount and sources ot incose,
vocational skills, esployability, estate, liabilities, and
needs of each of the parties, custodial provisions, whether
the apportionment is in lieu of or in addition to
maintenance, and the opportunity of each for future
acqguisition of capital assets and incose. The court shall
also consider the contribution or dissipation of valoe of
the respective estates, and the contribution of a spouse as
a homemaker or to the family unit. 1In disposing of property
acquired prior to the marriage; property acgquired by gitt,
beguest, devise or descent; property acquired im exchange
for property acquired before the marriage or in exchange for
property acquired by gift, bequest, devise, or descent; the
increased value of property acquired prior to marriage; and
property acqguired by a spouse after a decree of legal
separation, the court shall consider those contributions of
the other spouse to the aarriage, including the non-monetary
contribution of a homemaker; the extent to which such
contributions have facilitated the maintenance of this
property and vhether or not the property disposition serves
as an alternative tc maintenance arrangementse.

(2) In a proceeding, the court may protect and promote
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the best 4interests of the children by setting aside a
portion of the jointly and separately held estates of the
parties in a separate fund or +trust for the support,
naintenance, education, and general welfare of any sinor,
dependent, or incompetent children of the parties.

Section 22, Maintenance. (R} In a proceeding for
dissolution of marriage or legal separation, or a proceeding
for maintenance following dissolution of the marriage by a
court which lacked personal Jurisdiction over the absent
spouse, the court may grant a maintenance order for either
spouse only if it fipds that the spouse seeking maintenance:

(a) lacks sufficient property to provide for his
reasonable needs, and

(b) is unable to support himself through appropriate
enployment or is the custodian of a child whose comdition or
circumstances make it appropriate that the custodian not be
reguired to seek employsent outside the home.

(2} The maintenance order shall be in such amounts and
for such pericds of time as the court deews Jjust, without
regard to wmarital wmiscondect, and after considering all
relevant facts including:

fa} the fipancial resoarces of the party seeking
maintenance, dincluding marital property apportioned to hias,
and his ability to meet his needs independently, including
the extent to which a provision for sopport of a child
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living with the party includes a sum for that party as
custodian;

(b) the time necessary to acquire sufficieat edacation
or training to enable the party seeking maintenance to find
appropriate eaployment;

{c) the standard of 1living established during the
marriage;

{d) the duration of the marriage:;

{e) . the age, and the physical and emotional conditiocn
of the spouse seeking maintenance; and

{f} the ability of the sponse from vwhom maintenance is
sought to meet his needs while meeting those of the spouse
seeking maintenance.

Section 23. <Child support. In a proceeding for
dissolution of marriage, legal separatioan, maintenance, or
child support,' the court may order either or both parents
oving a duoty of support to a child to pay an amcunt
reasonable or pecessary for his support, without regard to
marital sisconduct, after considering 2ll relevant factors
including:

(1) the financial resources of the child;

{(2) the financial resosrces of the custodial parent;

(3) the standard of 1living the child would have
enjoyed had the marriage not been dissolved;

{4) the physical and emotional condition of the child,

—L2— SB 5
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and his educational needs; and

(5} the financial resources and needs of the
noncustodial parent.

Section 28. Eepresentation of child. The court may
appoint an attorney to represent the interests of a sinor
dependent child with respect to his support, custody, and
visitation. The court shall enter an order for costs anéd
fees in favor of the child's attormey. The order shall be
made against either or both parents, except that, if the
responsible party is indigent, the costs shall be waived.

Section 25. Payment of =zaintenance or support to
court. (1) Upon its own motionm or upon motion of either
party, the court may order at any time that maintenance or
support payaments be made to the clerk of the district court
as trustee for remittance to the person eantitled to receive
the payments.

{2} The clerk of the district court shall wmaintain
records listing the a=mount of payseats, the date payments
are required to be made, and the names and addresses of the
parties affected by the order.

{3) The parties affected by the order shall infors the

clerk of the district court of any change ¢f address or of .

other condition that may affect the administration of the
order.

Section 26. AsSsigoments. The court may order the
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person obligated to pay support or aaintenance to make an
assigoment of a part of his periodic earnings or trust
income to the person entitled to receive the payments. The
assignment is binding on the employer, trustee, or other
payor of the funds two {2) wveeks after service upon hims of
notice that it has been made. The payor shall withhold from
the earnings or trust income payable to the person obligated
to support the amount specified in the assignment and shall
transmit the payments to the person specified in the order.
The payor may deduct from each paymeat a sul not exceeding
one dollar ($1) as reimbursement for costs. Arn  employer
shall not discharge or otherwise disciplire an employee as a
result of a wage or salary assignment authorized by this
section.

Section 27. Costs-—attorney's fees. The court from
time to time after considering the firnancial resources of
both parties may order a party to pay a reasconable asount
for the cost to the other party of maintaining or defending
any proceeding under this act and for attorney's fees,
including soms for legal services rendered and costs
incurred prior to the commencement of the proceeding or
after entry of Jjudgment. The court may order that the
amount be paid directly to the attorney, who say enforce the
order in his name.

Secticon 28. Decree. (1) A decree of dissolutiorn of
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marriage or of legal separation is final vwhen entered,
subject to the right oi appeal. An appeal from the dJdecree
of dissolution that does not challenge the finding that the
marriage is irretrievably broken does not delay the finality
of that provision of the decree which dissolves the marriage
beyond the time for appealing fros that provision, and
either of the parties may reaarry pending appeal.

{2) #»o earlier than six (6) months after entry of a
decree of legal separation, the court om motion of either
party shall convert the decree to a decree of dissolution of
marriage.

{(3) The clerk ot court shall give notice of the entry
of a decree of dissolution or legal separation:

{a) if the marriage is registered in this state, to
the c¢lerk of the district court of the county where the
sarriage is registered who shall enter the fact of
dissolution or separation in the b9ok in which the marriage
license and certificate are recorded; or

(b) if the marriage is registered in another
jurisdiction, to the appropriate official of that
jurisdiction, with the request that he enter the fact of
dissolution in the appropriate record.

() Upon reguest by a wife vhose marriage is dissolved
or declarea invalid, the court may, and if there are no
children of the parties shall, order her maiden name cor a
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formexr namse restored.

Section 29. Independence of provisions of decree or
tenporary order. If a party fails to comply with a
provision of a decree or teamporary order or imjunction, the
obligation of the other party to make payments for support
or maintenance or to permit visitation is not suspended; but
he may move the conrt to grant am appropriate order.

Section 30. MNodification ard termination of provisions
for wmaintenamce, support, and property disposition. (1)
Except as otherwise provided in subsection (6} of section
20, +the provisions of any decree respecting maintenance or
support may be modified only as to installments accruing
subsequent tc the motion for modification and only upon a
showing of changed circumstances so0 substantial and
continuing as to wmake the teras Grcoascionable EXCEPRT BY
REITTEN CONSRNT OF THE PABRTIES. The provisions as to
property disp&sition may pot be revoked or modified, EXICEPT
BY WRITTEN CONSEET OF THE PARTIES, OR unless the court finds
the existence of corditions that justify the reopening of a
judgment under the laws of this state.

{2) Unless othervise agreed in writing or expressly
provided in the decree, the obligation to pay future
maintenance is terainated upon the death of either party or
the remarriage of the party receiving maintenance.

(3) Unless otherwise agreed in writing or expressly

—26— Sk 5



LT-TE - B D - " AN YRR % By

[ R S N T S S S R S Y
W O =W W W N - O

20
21
22
23
28

25

SB 0005,02

provided in the decree, provisions for the support of a
child are terainated by emancipation of the child but not by
the death of a parent obligated to support the child. Rhen
a parent obligated to pay support dies, the amount of
support aay be modified, revoked, or commuted to a lusp sua
payment, to the extent just and appropriate in the
circumsstances.

Section 3%t. Jurisdiction—coamencement of proceedings.
(1) & court of this state competent to decide child custody
matters bhas Jurisdiction to nake a child custody
determnination by initial or modification decree if:

(a} this state

(i) is the home state of the child at the time of
coxmencenent of the proceedings, or

(ii) had been the child®s home state within six (6)
mnonths before comsenceaent of the proceeding and the child
is absent from this state because of bis removal or
retention by a person claiming his custody or for othetr
reason, and a parent or person acting as parent continues to
live in this state; or

)} it is in the best interest of the child that a
court of this state assume jurisdiction because

(i} the child and his parents, or the child and at
least one contestant, have a significant connection with
this state, and
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(i) there is available in this state substantial
evidence concerning the child's present or future care,
protection, training, and personal relationshkips; or

{c) the «child is physically present in this state and

(i) has been abandoned or

(ii) it is necéssary in an emergency to protect hin
because he has been subjected to or threatened with
mistreatment or abuse or is neglected or dependent; or

{d) {i} no other state has jurisdiction under
prerequisites substantially in accordance with paragraphs
{a), (b}, or {c), or another state has declined to exercise
jurisdiction on the ground that +this state is the more
appropriate forum to determine custedy of the child, and

{ii) it is in his best interest that the court assume
jurisdiction.

{2) Except under paragraphs (c} and (d) of subsection
(1), pbysical presence imn this state of the child, or of the
child and one of the contestants, is not alone sufficient to
confer jurisdiction on a court of this state to make a child
custody determination.

{3) Physical presence of the child, while desirabley
is not a prerequisite for Jurisdiction to determine his
custody.

(8) A child custody proceeding is commenced in the

district court:
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{a)y by a parent, by filing a petition

(i} for dissolution or legal separation; or

(ii) for custody of the child in the county in which he
is persanently resident or found; or

{b) by a person other than a parent, by filing a
petition for custody of the child in the county in which he
is perpanently resident or found, buot only if he is not in
the physical custody of one of his parents.

{5) Mdotice of a child custody proceeding shall be
given to the child®s parent, guardiam, and custodian, who
may appear, be heard, and tfile a responsive pleading. The
court, wpon a showing of good cause, may permit intervention
of other interested parties.

Section 32. Best interest of child. The court shall
detersine custody in accordance with the best interest of
the child. The court skall consider all relevant factors
including:

{1) the wishes of the child"s parent or pareats as to
his custody:

{(2) the wishes of the child as to his custodian;

(3) the interaction and interrelationship of the chilad
with his parent or parents, his siblings, and any other
person who may significantly affect the child's best
interest;

{a) the <child®s adjustment to his home, school, and
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comrunity; and

(5} the mental and physical health of all individuals
invelved.

The court shall not consider conduct of a proposed
custodian that does not affect his relationship to the
child.

Section 33. Temporary orders. [&)] A party to a
custody proceeding pay move for a temporary custeody order.
The wmotion must be supported by an affidavit as provided in
section 80. The court may avard temporary custody under thé
standards of sectiom 32 after a hearing, or, if there is no
objection, solely on the basis of the affidavits.

{(2) If a proceeding for daissolution of marriage or
legal separation is dismissed, any teaporary custody order
is vacated urless a parent or the child?'s custodian moves
that the proceeding continse as a custody proceeding and the
court finds, after a hearing, that the circumstances of the
parents and the best interest of the child requires that a
custody decree be issued.

{3) If a custody proceeding cossenced in the absence
of a petition for dissolution of wsarriage or legal
separation uander subsection ({a) {ii) or (b) of section 31 is
dismissed, any temporary custody order is vacated.

Section 34. Interviews. {1} The court may interview
the child in chambers to ascertairc the child®s wishes as to

-3 Sb 5
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his custodian and as to visitation. The court may perwmit
counsel to be present at the interview, The court shall
cause a record of the interviev to be made and to be part of
the record in the case.

{2) The court aay seek the advice of professional
personnel, vhether or not employed by the court on a regular
basis. The advice given shall be in writing and nade
available by the court to counsel upop request. Counsel may
examine as a witness any professional personnel consulted by
the court.

Section 35. Investigations and reports. {1 In
contested custody proceedings, and in other custody
proceedings if a parent or the child's custodian so
reguests, the court say order an investigation ard report
concerning custodial arrangements for the child. The
investigation and report may be made by the county velfare
departsent.

{2) 1In preparing his report concerninrg a child, the
investigator may cobsult any person who may have information
about the child aad his potential custodial arrangements.
gpon order of the court, the investigator may refer the
chiléd to professional Fpersonnel tor
investigator may consult with and obtain inforsmation ifrom
medical, psychiatric, or other expert persons who have

served the child in the past without obtainiug the congent
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of the parent or the child®s custodian; but the child's
consent must be obtained if he has reached the age of
sixteenr (16} unless the court finds that ke lacks nmental
capacity to comnsent. If the reguirements of subsection {(3)
are fulfilled, the investigator®s report may be received in
evidence at the hearing.

{3) The court shall mail the investigator's report to
counsel and to any party not represented by counsel at least
ten (10) days prior to the hearing. The investigator shall
make available to counsel and to any party not represented
by counsel the investigatort®s file of underlying data, and
reports, complete texts of diagnostic reports made to the
investigator pursuant to the provisions of subsection (2),
and the names and addresses of all persons vwhom the
investigator has copnsulted. Any party to the proceeding may
call the investigator and any persun vhom he has consulted
for cross—examination. A party may not vaive his right of
cross—exasination prior to the hearing.

Section 36. Hearings. (1) Custody proceedings shall
receive priority in being set for hearing.

{2} The court may tax as costs the paysenat of
necessary travel ard other expenses incurred by aany person
whose presence at the hearing the court deems necessary to
deteraine the best interest of the child.

{3) The court without a jury shall deteraine guestions

—32— SB
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of lawv and fact. If it finds that a public hearing may be
detrimental to the child*s best interest, the court say
exclude the public froa a custedy hearing, but may admit any
person who has a direct and legitimate interest in the
particular case or a legitisate educaticnal or research
interest in the work of the court.

{8) If the court finds it necessary to protect the
child's welfare that the record ot any interview, report,
investigation, or testimony in a custody proceeding be kept
secret, the court may make an appropriate order sealing the
record.

Section 37. Visitation. {1} A pareat gnot granted
custody of the c¢hild is entitled to reasonable visitation
rights aunless the court finds, after a hearing, that
visitation would endanger seriously the child®s physical,
mental, moral, or emotional health.

{2) The court may modify an order granting or demnying
visitation rights whenever nodificafion vould serve the best
interest of +the <child; but the court shall not restrict a
parent's visitation rights unless it tinds that the
visitation would endanger seriously the child's physaical,
mental, moral, or emotional health.

section 38. Judicial supervision. (1) Except as
otherwise agreed by the parties in wriiing at the time of
the custody decree, the custodian may determine the <c¢hila's
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upbringing, including bhis education, health care, and
religious training, unless the court after hearing, finds,
upon aotion by the noncustodial parent, that in the absence
of a specific limitation of the custodian®s authority, the
child*s physical bealth would be endangered or his emotional
development significantly impaired.

{2) If both parents or all contestants agree to the
order, or if the court finds that in the absence of the
order the child®s physical health would be endangered or his
enotional developaent significantly impaired, the court may
order the county welfare department to exercise continuing
supervision over the case to assure that the custodial or
visitation terms of the decree are carried out.

Section 39. Modification. (1) ¥No motion to modify a
custody decree may be made earlier than two (2) years after
its date, unless the coart permits it to be made on the
basis of affidavits that there is reason to believe the
child*s present environment msay endanger seriously his
physical, mental, moral, or esotional health.

(2) If-a—eowrt—efi—thissctate—has—jurisdietion pursaant
+o—the—nifoEn—Ghild—CostedyJasisdietiondat,—the THE court
shall rnot »odify a prior custody decree unless it finds,
upon the basis of facts that have arisen since the prior
decree or that were unknown to the court at the time of
entry of the prior decree, that a change has occurred in the

J YTV, SB 5
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circumstances of the child or his custodian, and that the
modificationr is necessary to serve the best interest of the
child. In applying these standards the ceuart shall retain
the custodian appointed pursuant to the prior decree unless:

{a) the custodian agrees to the modification;

(b} the child has been integrated into the family of
the petitioner with consent of the custodian; or

(c} the child's present environaent endangers
seriously his physical, mental, moral, or emotional health,
and the haram likely to be caused by a change of environment
is outweighed by its advantages to hiwm.

(3} Attorney <fees and costs shall be assessed against
a party seeking modification if the court finds that the
sodification action is vexatious and constitutes harassaent.

Section #40. Affidavit practice. A party seeking a
teaporary custody order or modification of a custedy decree
shall subait together with his moving papers an affidavit
setting forth facts supporting the reguested order or
modification and shall give notice, together with a copy of
his affidavit, to other parties to the proceeding, who Bmay

file opposing affidavits. The court shall deny the motion

unless it finds that adequate cause for hearing the motion

is established by the affidawvits, in which case it shall set
a date for hearing o an order to show cause why the
requested order or modification should not be granted.
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Section #1. Application. (1} This act applies to all
proceedings commenced on or after its effective date.

(2) This act applies to all pending actions and
proceedings commenced prior to its effective date with
respect to issues on whick a judgment has not been entered.
Pending actions for divorce or separation are deemed to have
been commenced on the basis of irretrievable breakdown.
Evidence adduced after the effective date of this act shall
be in compliance with this act.

(3) This act applies to all proceedings coamenced
after its efifective date for the modification of a Judgment
or order entered prior to the effective date of this act.

{(4) In any action or proceeding in which an appeal was
pending or a new trial was ordered prior to the eftective
date of this act, the lav in effect at the time of the order
sustaining the appeal or the new trial governs the appeal,
the new trial, and any subsequent trial or appeal.

Section 82. BAct supersedes other laws or regulations.
1f any provision of this act is in comflict with any other
law of +this state, or any rule or regulation promulgated
thexeunder, this act shall govern and contrel, and such
other law, rule, or regulatiorn shall be deemed superseded
for the purpose of this act.

Section 43. Severability. If any provision of this
act or application thereof to any person or circumstance is

—36— 5B
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held invalid, the invalidity does not affect other
provisions or applications of the act which can be given
effect without the invalid provisiom or application, and to
this end the provisions of the act are severable.

Section 84. Section 48-130, R.C.M. 1547, is amended to
read as follows:

»38-130. Declaration of marriage without
soleanization-—hov made. Persons desiring to consuzsate a
marxriage by written declaration in this state without the
soleanization provided for in section 48—16 3 of this act
RrUSE prior to executing the declaration, secure the
premarital test certificate reguired by seetien—i4d—134 this
agt, which shall be firmly attached to the declaration and
shall be tiled by the clerk of the district court in the
county where the contract vas executed. Any such
declaration of wmarriage shall substantially contain the
following:

t. The names, ages, and resideices of the parties;

2. The fact of marriage;

3. ®ame of fathery and maiden name of mothery of both
parties, and address of each;

4. That both parties are legally competent to enter
into the marriage contract.

Suck declaration must be subscribed by the parties and

attested by at least two {2) witnesses, and forsally
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acknowledged before the clerk of the district court of saiad
county. 3Ialess-all-—theprovicions —eof —this—aet—shail—be
lied with—ta < hall -bed a s 1iam
Section 45. Sections 21101 through 21-150, 4%48—-101,
48-103 throughk #8-105, 48-1%11, 489115, 46-116, 48-118.1%,
48119, &8-120, 48-122, 48-125, u8-127 through §B8-129,
48-133, 688-—-T42, 48-143, 4B--145, 48—-149, 8B8-150, u8—-201%
throegh 48-203, 48206, and 48-207, R.C.E. 1987, are
repealed.
Section 46. This act is effective January 1, 1976.

~End—
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SENATE BILL NO. 5

INTRODUCED BY REGAN, CREELY

A BILL FOR AM ACT ENTITLED: "AN ACT TO REVISE THE MARRIAGE
AND DISSOLUTION OF MARRIAGE LEWS OF THIS STATE BY ADOPTINC
THE PROVISIONS OF THE UNIFORM MARRIACE AND DIVORCE ACT AS
RECOMMEMNDED BY THF NATIONAL CONFERENCE OF COMMISS IONERS ON
(NIFORM STATE LAWS; AMENDING SECTION 48-130, R.C.M. 1947;
AND RLPEALINC SECTIONS 21-101 THROUGH 21-150, 48-101, 48-103
THROUGEL 48-105, 48-111, 48-115, 4%-116, 48-118.1, 48-119,
48-120, 48-122, 48-125, 48-127 THROUCH 48-129, 48-133,
46~-142, 48-143, 48-145, 46-149, 48-150, 48-201 THROUGH
46-203, 48-20€, AND 48-207, R.C.M. 1947; AND PROVIDING 2N

EFFILCTIVE DIMTE."

BL I7 ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Chort title. This act may be cited as the
"Uniform Marriage and Divorce Act”.

Section 2. Purposes of act. This act shall be
liberally construed and applied to promote its underlying
purposes, which are to:

(1) provide adecuate procedures for the solemnization
an¢ registraticn of marriage;

(2} strengthen and prcserve the integrity of marriage

and safeqguard family relationships;
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(3) promote the amicable settlement of disputes that
have arisen between parties to a marriagé;

{(4) mitigate the potential harm to the spouses and
their children caused by the process of legal dissolution of
marriage;

(5) make reascnable provision for spouse and minor
children during and after litigation; and

{6) make the law of 1legal dissolution of marriage
effective for dealing with the realities of matrimonial
experience by making irretrievable breakdown of the marriage
relationship the sole basis for its dissclution.

Secticn 3. Uniformity of application and construction.
This act shall be so applied and construed as to effectuate
its general purpose to make uniform the law with respect to
the subject of this act among those states which enact it.

Section 4. Formalities. Marriage is a personal
relaticonship between a man and a wcman arising out of a
civil contract to which the consent of the parties is
essential. A marriage licensed, sclemnized, and registered
as provided in this act is valid in this state. A marriage
may be contracted, maintained, invalidated, or dissolved
ocnly as provided by the law of this state.

Section 5. Ferm of application, license, certificate,
anc¢ consent. (1) The director of the department of health
and environmental sciences shall prescribe the form for an

-2~ SB 5
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application for a marriage license, which shall include the
following information:

{a) name, sex, eeeupdtiony address, seeciai-seeuriey
numbery date and place of birth of each party to the
proposed marriage;

(b} if either .party was previously married, his ‘name,
and the date, place, and court in which the marriage was
dissolved or declared invalid or the date and place of death
of the former spouse;

{c) name and address of the parents or guardian of
each party;

(é) whether the parties are related to each other and,
if so, their relationship; and

{e) the name and date of birth of any child, of whom
both parties are parents, born prior to the making of the
application unless their parental rights and the parent and
child relationship with respect to the child have been
teminated.

(2) The director of the department of health and
environmental sciences shall prescribe the forms for the
marriage license, the marriace certificate, and the consent
to marriage.

Section 6. License to marry. When a marriage
application has been completed and signed by both parties to
a prospective marriage and at least one (1) party has
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appeared before the clerk of the district court and paid the

marriage license fee of five-deiiars-{65) FIFTEEN DOLLARS

{$15) , the clerk of the district court shall issue a license
to marry and a marriage certificate form upon beinc
furnished:

{1} satisfactory proof that each party to the mafriage
will have attained the age of eighteen (18) years at the
time the marriace license is effective, or will have
attained the age. of sixteen (16) fears ané has esther-the
connent—te-the-marriace-oi-both-parents~-er-his-guardiany——oer

OBTAINED judicial approval AS PRCOVIDED IN SECTION 8; and

{(2) satisfactory procf that the marriage is not
prohibited; and

{(3) a certificate of the results of any medical
examination required by the laws of this state.

Section 7. Effective date of license. A license to
marry becomes effective throughout this state three (3) days
after the date of issuance, unless the judge of the district
court orders that the license is effective when issued, and
expires -one hundred eighty (180} days after it becomes
effective,

Section 8, Judicial approval. {1) The district
courty-after-a-reasenable-eifere-has-been-made-te—netify-the
parents—-or--guardian-ef-cach-underaged-pareyy may order the
clerk of the district court to issue a marriage license and

-t 5B 5
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a-mazriage-cersificote-forms

{&y-—to--a——pariy--aged-—sineeen-{if}-er-seventeen-{i7}
years-whe-~has--ne--parent—ecapehie—ef--consenting--to-~his
ma!r}ege1--e!—-whese-perent—ef-guezéian-hés—net-eeneeated—te
his-marriages-or

‘o) --to-a-parey-under-the-age-of-sinteen-{16)-years-whe
has-the-censents-of-both-parents—te-his-marriagey-if--capabile
of---giving ---coensenty-——-er--of--his--equardsent A MARRIAGE

CERTIFICATE FORM TO A PARTY AGED SIXTEEK (16) OR SEVENTEEN

(17) YEARS WHO HAS NC PARENT CAPABLE OF CONSENTING TO HIS

MARRIAGE, OFR HAS THE CCNSENT OF BOTH PARENTS, OR OF THE

PARENT HAVING THE ACTUAL CARE, CUSTQOLY, AND CONTRCL, TO HIS

MARRIAGE, IF CAPABIE COF GIVING CONSENT, OR OF HIS GUARDIAN.

THE COURT MAY .REQUIRE BOTH PARTIES TO PARTICIPATE IN A

REASONABLE PERICD OF MARRIAGE CCUNSELING WITH A DESIGNATED

COUNSELCR AS A CONDITION OQOF THE ORDER FOR ISSUBNCE OF A

" MARRIAGE LICENSE 2ND » MARRIAGE CERTIFICATE FORM UNDER THIS

SECTION.

{2} A marriage license and a marriage certificate form
may be issued under this section only if the court finds
that the uncderaced party is capablé of assuming the
responsibilities of marriage and the marriage will serve his
best interest. Precnancy alone does not establish that the
best interest of the party will be served.

(3) The district court shall authorize performance of

-G SB 5
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a marriage by proxy upon the showing required by the
provisions on sclemnization.

Section 9. Solemnization and registration. {1) A
marriage may be solemnized by a judge of a court of record,
by a public official whose powers include soclemnization of
marriages, or in accordance with any mode of solemnization
recognized by any religious denomination, Indian nation or
tribe, or native group. Either the person solemnizing the
marriage, or, if no individual acting alone solemnized the
marriage, a party to the marriage, shall complete the
marriage certificate form and forward it to the clerk of the
district court.

(2) If a party tp a marriage is unable to be present
at the solemnization, he may authorize in writing a third
person to act as his proxy. If the perscn solemnizing the
marriage is satisfied that the absent party is unable to be
present and has consented to the marriage, he may solemnize
the * marriage by proxy. If he is not satisfied, the parties
may petition the district court for an order permitting the
narriage to be solemnized by proxy.

(3) Upon receipt cf the marriage certificate, the
clerk of the district court shall register the marriage.

{4) The solemnization of the marriage is not
invalidated by the fact that the person solemnizing the
marriage was not legally qualified to solemnize it, if

-6~ 58 5
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either party to the marriage believed him to be so
qualified.

Section 10. Prohibited marriages. (1) Mearriages
between-—~parents-~and-childrengy-ancestors-and-descendants-of
every-degrecy-and-petween-brethers-and-sisterg-of-——the~-haisf

&= In .l nad P - a -l h Y
as-~wedi-—-an-the pioedy-and + Ak and: 7

and-between-aunts-and-nephewsy-and--petween——firae--couninsy
and-~hetwoen-~persensy ~-aither-vefi~-whem-is-feehiemindedo~are
prehibited--end-~void-—Evem-—-the-~beginntngy-~~whether~——the
redatienship~—dg--legitinate—eor-sileqgitimatesr THE FOLLOWING

MARRIAGES ARE PROHIBITED:

{A) A MARRIAGE ENTERED INTC PRIOR TO THE DISSOLUTION

OF AN EARLIER MARRIAGE OF ONE OF THE PARTIES;

(B} A MARRIAGE BETWEEN AN ANCESTOR AND A DESCENDANT,

OR_BETIWEEN A BROTHER AND A SISTER, WHETHER THE FRELATIONSHIP

1S BY THE HALF OR THE WHOLE BLOOD, OR BETWEEN FIRST COUSINS;

(C) 2 MARRIAGE BETWEEN AN UNCLE AND A NIECE OR BETWEEN

AN AUNT AND A NEPHEW, WHETHER THE RELATICNSHIP IS BY THE

HALF OR THE WHOLE -BLOOD.

{2) PARTIES TO A MARRIAGE PROHIBITED UNDER THIS

SECTION WHO  COHABIT AFTER REMOVAL OF THE IMPEDIMENT ARE

LAWFULLY MARRIED AS OF THE DATE OF THE REMOVAL OF THE

IMPEDIMENT.
4+2%~~{3) Children born of a prchibited marriage are

legitimate.
-F- SB 5
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Section 11. Declaration of invalidity. (1) The
district court shall enter its decree declaring the
invalidity of a marriacge entered into under the followina
circumstances:

{(a) a party lacked capacity to consent to the marriage
at the time the marriage was solemnized, either becaﬁse of
mental incapacity or infirmity or because of the influence
of alcechel, drugs, or cther incapacitating substances, or a
party was induced to enter into a marriage by force or
duress, or by fraud involving the essentials of marriage;

(b) a party lacks the physical capacity to consummate
the marriage by sexual intercourse, and at the time the
marriage was solemnized the other party d4id not know of the
incapacity.

.(c) a party was under the age of .sixteen {16} vyears
ané dié not have the consent of his parents or guardian and
judicial approval or was aged sixteen {l6) or seventeen (17)
years and éid not have the consent of his parents or
guardian or judicial approval; or

{(d) the marriage is prohibited.

(2) A declaration of invalidity under subsection
(1) (a) through (c¢) may be sought by any of the following

persons and must be commenced within the times specified,

.but in no event may a declaration of invalidity be sought

after the death of either party to the marriage:

Y SB 5



[

- &N wn

LB -]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0005/03

{a}) for a reason set for;h in subsection {1){a}, by
either party or by the legal representative of the party who
lacked capacity to consent, no later than ninety (90) days
after the petitioner obtained knowledge of the described
condition;

{(b) for the reason set forth in subsection (1){(b), by
ei ther party, no laier than one (1) vyear after the
petitioner obtained knowledge of the described condition;

{c¢) for the reason set forth in subsection ({1l}(c), by
the underaged party, his parent or guardian, prior to the
time the underaged party reaches the age at which he could
have married without satisfying the omitted requirement.

(3) A declaration of invalidity for the reason set
forth in subsection (1) (§&) may be sought by either party,
the legal spouse in case of a bigamous marriage, the county

attorney, or a child of either party, at any time prior to

" the death of one (1)} of the parties.

{4} Children born of a marriage declared invalid are
legitimate.

(5} Unless the court finds, after a consideration of
all relevant circumstances, including the effect of a
retroactive decree on third parties, that the interests of
justice would be served by making the decree not
retroactive, it shall declare the marriage invalid as of the
date of the marriage. The provisions cf this act relating
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to property rights of the spouses, maintenance, support, and
custody of children on dissolutioﬁ Vof marriage are
applicable to nonretroactive decrees of invalidity.

Section 12. Putative spouse. Any person who has
cohabited with another to whom he is not legally married in
the good faith belief that he was married to that person is
a putative spouse until knowledge of the fact that he is not
legally married terminates his status and prevents
acquisition of further rights. A putative spouse acquires
the rights conferred upon a 1legal spouse, including the
right to maintenance following termination of his status,
whether or not the marriage is prohibited (section 10} or
declared invalid (section 11). If there is a 1legal spouse
or other putative spouses, rights acquired by a putative
spouse do not supersede the rights of the 1legal spouse of
those acquired by other putative spouses, but the court
shall apportion property, maintenance, and support rights
among the claimants as appropriate in the circumstances and
in the interests of justice.

Section 13. Application. All nmarriages contracted
within this state prior to the effective date of this act,
or outside the state, that were wvalid at the +time of the
contract or subsequently validated by the laws of the place
in which they were contracted or by the domicil of the
parties, are valid in this state.

-10- SB 5
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Section 14, Validity of common law marriage. Common
law marriages are not invalidated by this act. Declarations
of marriage pursuant to sections 48-130 through 48-132 are
not invalidated by this act.

Section 15, Application of the Montana rules of civil
procedure to proceedings under this act. (1) The Montana
rules of civil procedure apply to all proceedings under this
act, except as otherwise provided in this act.

(2} A proceeding for dissolution of marriage, legal
separation, or declaration of invalidity of marriage shall
be entitled *In re the Marriage of and

] ". A custody or suppeort proceeding shall be
entitled "In re the {Custody) (Support) of ",

(3) The initial pleédinq in all proceedings under this
act shall be denominated a petition. A responsive pleading
shall be dernominated a response, Other pleadings, and all
pleadings in other matters under this act, shall be
denominated as provided in the Montana rules of civil
procedure.

(4} In this act, "decree® includes "judgment",

(5) 2 éecree of dissolution or of legal separation, if
made, shall not be awarded to one of the parties, but shall
provide that it affects the status. previously existing
between the parties in the manner decreed.

Section 16. Dissolution of marriace~-legal separation.
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(1) The district court shall enter a decree of dissclution
of marriage if:

{a) the ocourt finds that one of the parties, at the
time the action was oommenced, was domiciled in this state,
or was stationed in this state while a member of the armed
services, and that the doricil or military presence has been
maintained for ninety (90) daysrnext preceding the making of
the findings; )

{b) the court finds that the marriage is irretrievably
broken, which findings shall be supported by evidence

(i) that the parties have lived separate and apart for
a period of more than one hundred eighty (180) days next
preceding the commencement of this proceeding, or

(ii) that there is serious marital discord vhich
adversely affects the attitude of one or both of the parties
towards the marriage; end

(c) the court finds that the conciliation provisions
of the Montana Conciliation Law and of section 19 either do
not apply or have been met; and

(d) to the extent it has jurisdiction tc do so, the
court has considered, approved, or made provision for child
custody, the suppert of any child entitled to support, the
maintenance of either spouse, and the disposition of
propertf: or provided for a separate, later hearing to
complete these matters.
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(2) If a party requests a decree of legal separation
rather than a decree of dissolution of marriage, the court
shall grant the decree in that form unless the other party
objects.

Section 17. Procedure =-- commencement -- pleadings --
abolition of existing defenses. (1) All proceedings under
this act are commenced in the manner provided by the Montana
rules of civil procedure.

{2} The verified petition in a proceeding for
dissolution of marriace or legal separation shall allege
that the marriage is irretrievably broken and shall set
forth: 7

(a) the age, occupation, and residence of each party
and his lencgth of residence in this state;

(b) the date of the marriage and the place at which it
was registered:;

{(c) that the jurisdicticnal requirements of section 16
exist and that the marriage is irretrieveably broken in that
either

{i} the parties have lived separate and apart for a
period of more than one hundred eighty (180) days next
preceding the commencement of this proceeding, or

{ii) that there is seriocus marital discord which
adversely affects the attitude of one or both of the parties
towards the marriage, and that there is no reasonable
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prospect of reconciliation;

{d} the names, ages, and addreésés of all living
children of the marriage, and whether the wife is pregnant;

(e) any arrangements as to support, custody, and
visitation of the children and maintenace of a spouse; and

" (f) the relief sought.

(3) Either or both parties to the ma.rriagé may .
initiate the proceeding.

(4F If a proceeding is commenced by one of t}le
parties, the other party must be served in the manner
provided by the Montana rules of civil procedure and may
within twenty (20) days after the date of service file a
verified response. No decree may be entered until twenty
{20} days after the date of service.

{5) Previously existing defenses tc diverce and legal
separation, } including but not 1limited to condonation,
connivance, collusion, recrimination, insanity, and lapse of
time, are abolished.

{6) The court may join additional parties proper for
the exercise of its authority to implement this act.

Section 18. Temporary order or temporary injunction.
(1) In a proceeding for dissolution of marriage or for
legal separation, or in a proceeding for disposition of
property or for mainterance or support following dissolution
of the marriage by a court which lacked personal
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jurisdiction over the absent spouse, either party may move
for temporary maintenance or temporary support of a child of
the marriage entitled to support. The motion shall be
accompanied by an affidavit setting forth the factual basis
for the motion and the amounts requested.

{2) As a part of a motion for temporary maintenance or
support or by indepéndent motion accompanied by affidavit,
either party may - request the court to issue a temporary
injunction for any of the following relief:

(a} restraining any person from transferring,
encurbering, concealing, or otherwise dJdisposing of any
property except in the usual course of business or for the
necessities of life, and, if so restrained, requiring him to
notify the moving party of any proposed extraordinary
expenditures made after the order is issued;

(b) enjoining a party from molesting or disturbing the
peace of the other party or of any child;

(¢} excluding a party from the family home or from the
home of the other party upon a showing that vrphysical or
emotional harm would otherwise result;

{d) enjoining a party from removing a child from the
jurisdiction of the court; and

(e} providing other injunctive relief proper in the
circumstances.

(3) The court may issue a temporary restraining order

-15- SB

LI IS R T I U e

S R W T o -
Q@ W oo ~N o B W N = O

21
22
23
24
25

SB 0005/03

without requiring notice to the other party only if it finds
on the basis of the moving affidavit or other evidence that
irreparable injury will result to the moving party if no
order is issued until the time for responding has elapsed.

{(4) A response may be filed within twenty (20) days
after service of notice of motion or at the time spe_cified
in the temporary restraining order.

(S) ©On the basis of the showing made and in conformity
with sections 22 and 23, the court ﬁay issue a temporary
injunction and an order for temporary maintenance or support
in amounts and on terms just ané proper in the circumstance,

(6) A temporary order or temporary injunction:

(a) does not prejudice the rights of the parties or
the child which are to be adjudicatad at subseguent hearings
in the proceeding;

(b} may be revoked or modified before final decree on
a showing by affidavit of the facts necessary to revocation
or medification of a final decree under section 30; and

{c} terminates when the final decree 1is entered or
when the petition for dissolution or legal separation is
voluntarily dismissed.

Section 19. Irretrievable breakdown. (1) If both of
the parties by petition or otherwise have stated under oath
or affirmation that the marriage is irretrievablj' -broken, or
one of the parties has so stated and the other has not
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denied it, the court, after hearing, shall make a finding
whether the marriage is irretrievably broken.

{2} If one of the parties has denied under oath or
affirmation +that the marriage is irretrievably brocken, the
court shall consider all relevant factors, including the
circumstances that gave rise to filing the petition and the
prospect of reconciliation, and shall:

(a) make a finding whether the marriage is
irretrievably brocken; or

{b} continue the matter for further hearing not fewer
thar thirty (30} nor more than sixty (60) days later, or as
soon thereafter as the matter may be reaghed on the court's
<calendar, and may suggest to the parties that they seek
counseling. The court at the request of either party shall,
or on its own motion may, order a conciliation conference.

2t the adjourned hearing the court shall make a finding

whether the marriage is irretrievably broken.

(3) 2 finding of irretrievable breakdown is a
determination that there is no reasonable prospect of
reconciliation.

(4) Nothing in this section shall be interpreted to
affect the provisions cf sections 3€-201 through 36-205,
known as the lontana Conciliation Law.

Section 20. Separation adreement. {1) Toe promote
amicable settlement of disputes between parties to a
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marriage attendant upon their separation or the dissolution
of their marriage, the parties may entérr into a written
separation agreement containing provisions for disposition
of any property owned by either of them, maintenance of
either of them, and support, custody, and visitation of
their children. )

(2) In a proceeding for dissolution of marriage or for
legal separation, the terms of the separation agreement,
except ' those providing for the support, custody, and
visitation of children, are binding upon the court unless it
finds, after considering the economic circumstances of the
parties and any other relevant evidence produced by the
parties, on their own motion or on regquest of the court,
that the separation agreement is unconscionable.

(3} If  the court finds the separation agreement
unconscionable, it may request the parties to submit a
revised separation agreement or may make orders for the
disposition of property, maintenance, and support.

(4) If the court finds that the separation agreement
is not unconscionable as to disposition of property or
maintenance, and not unsatisfactory as to support:

(a) wunless the separation agreement provides to the
contrary, its terrms shall be set forth in the decree of
dissolution or legal separation and the parties shall be
orcdered to perform themrm, or
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(b} if the separation agreement provides that its
terms shall not be set forth in the decree, the decree shall
identify the separation agreement and state that the court
has found the terms not unconscionable.

(5) Terms of the agreement set forth in the decree are
enforceable by all remedies available for enforcement of a
judgment, including contempt, and are enforceable as
contract terms.

(6} Except for terms concerning the support, custody,
or visitation of children, the decree may expressly preclude
or limit modification of terms set forth in the decree if
the separation agreement so provides. Otherwise, terms of a
separétion agreement set forth in the decree are
automatically modified by modification of the decree.

Section 21. Disposition of property. (1) In a
proceeding for dissclution of a marriage, legal separation,
or disposition of property following a decree of dissolution
of marriage or legal separation by a court which lacked
persanal jurisdiction over the absent spouse or lacked
jurisdiction to dispose of the property, the court, without
regard to maéital misconduct, shall, and in a proceeding for
legal separation mey, finally equitably apportion between
the parties the property and assets belonging to either or
both however and whenever acguired, ané whether the title
thereto is in the name of the husband or wife or both. In
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making apportionment the court shall consider the duration
of the marriage, and prior marriage of either party,
antenuptial agreement of the parties, the age, health,
station, occupation, amount and sources of income,
vocational skills, employability, estate, liabilities, and
needs of each of the parties, custodial provisions, wﬁether
the apportionment is in lieu of or in addition to
maintenance, and the opportunity of each for future
acquisition of capital assets and income. The court shall
also consider the contribution or dissipation of wvalue of
the respective estates, and the contribution of 2 spouse as
a homemaker or to the family unit. In disposing of property
acquired prior to the marviage; property accuired by cift,
bequest, devise or descent; property acguired in exchange
for property acquired before the marriage or in exchange for
property acquired by gift, bequest, devise, or descent; the
increased wvalue of property acquired prior to marriage; and
property acquired by a spouse after a decree of legal
separation, the court shall consider those contributions of
the other spouse to the marriage, including the non-monetary
contribution of a homemaker; the extent to which such
contributions have facilitated the maintenance cof this
property and whether or not the property disposition serves
as an alternative to maintenance arrangements.

(2) 1In a proceeding, the court may protect and promote
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the best interests of the children by setting aside a
portion of the jointly and separately held estates of the
parties in a separate fund or trust £for the support,
maintenance, education, and general welfare of any ninor,
depencent, or incompetent children of the parties.

Section 22. Maintenance. (1) In a proceeding for
dissolution of marriage or legal separation, or a proceeding
for maintenance following dissolution of the marriage by a
court * which lacked personal jurisdiction over the absent
spouse, the court may qrant a maintenance order for either
spouse only if it finds that the spouse seeking maintenance:

(a) lacks sufficient property to provide for his
reasonable needs, and

(b)Y is unable +o support himself throuch appropriate
employment or is the custodian of a child whose condition or

circumstances make it appropriate that the custodian not be

" required to seek ermployment outside the home.

{2) The maintenance order shall be in such amounts and
for such periods of time as the court deems just, without
regaré to marital miscenduct, and after considering all
relevant facts includina:

(a) the financial resources of +the party seeking
maintenance, including marital property apportioned to him,
and his ability to meet his needs independently, including
the extent to which a provision for support of a child
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living with the party includes a sum for that party as
custodian; ‘

(b} the time necessary to acquire sufficient education
or training to enable the party seeking maintenance to find
appropriate employment;

(c) the standard of 1living established during the
marriage;

{d) the duration of the marriage;

(e} the acge, and the physical and emotional condition
of the spouse seeking maintenance; and

(f) the ability of the spouse from whom maintenance is
soucht to meet his needs while meeting those of the spouse
seeking maintenance.

Sectien 23. Child support. In a proceeding for
dissolution of marriage, legal separation, maintenance, or
child support, the court may order either or both parents
owing a duty of support to a child to pay an amount
reasonable or necessary for his support, without regard to
marital misconduct, after considering all relevant factors
including:

{1} the financial resources of the child;

(2) the financial resocurces of the custodial parent:

{3) the standard of living the child would have
enjoyed had the marriage not been dissclved;

{4) the physical and emotional condition of the child,
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and his educational needs; and

{5) the financial resources and needs of the
noncustodial parent.

Section 24. Representation of <child. The court may

appeint an attorney to represent the interests of a miner

dependent child with respect to his support, custody, and
visitation. The court shall enter an order for costs and

fees in favor of the child's attorney. The order shall be

made against either or both parents, except that, if the
responsible party is indigent, the costs shall be waived.
Section 25. of maintenance or

Payment support to

court. {1) Upon its own motion or upon motion of either

party, the ccourt may order at any time that maintenance or
support payments be made to the clerk of the district court
as trustee for remittance to the person entitled to receive
the payments.

{2) The clerk of the

district court shall maintain

records listing the amount of payments, the date payments
are required to be made, and the names and addresses of the
parties affected by the order.

{3) The parties affected by the order shall inform the

clerk of the distriet court of any change of address or of
other condition that may affect the administration of the
order.
Section 26. Assignments. The court may order the
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person obligated tc pay support or maintenance to make an

assignment of a part of his periodic earnings or trust

income to the person entitled to receive the payments. The

assignment is binding on the employer, trustee, or other

paycr of the funds two (2) weeks after service upon him of
notice that it has been made. The payor shall withhola from
the earmings or trust income payable to the person obligated
to support the amount specified in the assignment and shall
transmit the payments to the persen épecified in the order.
The payor may deduct from each payment a sum not exceeding

one dollar ($1) as reimbursement for costs. An. employer

shall not discharge or otherwise discipline an employee as a

result of a wage or salary assignment authorized by this

section.

Section 27. Costs--attorney's fees. The court from

time to time after considering the financial resources of

both parties may order a party to pay a reasonable amount

for the cost to the other party of maintaining or defending

any proceeding under this act and for attorney's fees,

including sums for legal services rendered and costs

incurred prior to the commencement of the proceeding or

after entry of juégment. The court may order that the

amount be paid directly to the attorney, who may enforce the
order in his name.
A decree of dissolution of

Section 28. Decree. (1)
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marriage or of legal separation is final when entered,
subject to the right of appeal. An appeal from the decree
of dissolution that does not challenge the finding that the
marriage is irretrievably broken does not delay the finality
of that provision of the decree which dissolves the marriage
beyond the time for appealing from that provision, and
either of the parties may remarry pending appeal.

(2) No earlier than six {6) months after entry of a
decree of legal separation, the court on motion of either
party shall convert the decree to a decree of dissolution of
rnarriage.

(3) The clerk of court shall give notice of thé entry
of a decree of dissolution or legal separation:

{a) if the-marriage is registered in this state, to
the clerk of the district court of the county where the

marriage is registered who shall enter the fact of

" dissolution or separation in the book in which the marriage

license and certificate are recorded; or

{b} if the marriace ig registered in another

jurisdiction, to the appropriate official of that
jurisdiction, with the request that he enter the fact of
dissclution in the appropriate record.

(4) Upon request by a wife whose marriage is dissolved
or declared invalid, the court may, and if there are no
children of the parties shall, order her maiden name or a
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former name restored.

Section 29. Independence of provisions of decree or
temporary order. If a party fails to comply with a
provision of a decree or temporary order or injunction, the
obligation of the other party to make payments for support
or maintenance or to permit wvisitation is not suspended; but
he may move the court to grant an appropriate order.

Section 30. Modification and termination of provisions
for maintenance, support, and property disposition. (1)
Except as otherwise provided in subsection (6) of section
20, the provisions of any decree respecting maintenance or
support may be modified only as to installments accruing
subsequent to the motion for modification and only upon a
showing of changed circumstances s0 substantial and
continuing as tc make the terms unconscicnable EXCEPT BY

WRITTEN CONSENT OF THE PARTIES, The provisions as to

property disposition may not be rewoked or modified, EXCEPT

BY WRITTEN CONCENT OF THE PARTIES, OR unless the court finds

the existence of conditions that justify the reopening of a
judgment under the laws of this state.

(2) GUnless otherwise agreed in writing or expressly
provided in the decree, the obligation to pay future
maintenance is terminated upon the death of either party or
the remarriage of the party receiving maintenance.

{3} Unless otherwise agreed in writing or expressly
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provided in the decree, provisions for the support of a
child are terminated by emancipation of the child but not by
the death of a parent obligated to support the child. When
a parent obligated to pay support dies, the amount of
support may be modified, revoked, or commuted to a lump sum
payment, to the extent Jjust and appropriate in the
circumstances.

Section 31, Jurisdiction--commencement of proceedings.
(1) A court of this state competent to decide child custody
matters has Jjurisdiction to make a child custody
determination by initial or modification decree if:

(a) this state

{i} is the home state of the child at the time of
commencement of the proceedings, or

(ii)} had been the child's home state within six (6)
months before commencement of the proceeding and the child
is absent from this state because of his removal or
retention by a person claiming his custody or for other
reason, and a parent or person acting as parent continues to
live in this state; or

(b) it‘is in the best interest of the <child that a
court of this state .assume jurisdiction because

(i) the child &nd his parents, or the child and at
least one contestant, have a significant connection with
this state, and
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(ii) there is available in this state substantial
evidence concermninc the child's present or future care,
protection, training, and personal relationships; or

(c} the child is physically present in this state and

(i) has been abandoned or

(ii) it is necessary in an emergency to protecf him
because he has been subjected to or threatened with
mistreatment or abuse or is neglected or dependent; or

(day (i) no other state has jurisdiction under
prerequisites substantially in accordance with paragraphs
(a),-(b), or (c), or another state has declined to exercise
jurisdiection on the ground that this state is the more
appropriate forum to determine custody of the child, and

(ii) it is in his best interest that the court assume
jurisdiction,

(2} Except unéer paragraphs (¢} and {d) of subsection
(1) , physical presence in this state of the child, or of the
child and one of the contestants, is not alone sufficient tc
confer jurisdiction on a court of this state to make a child
custody determination.

{3) Physical presence of the child, while desirable,
is not a prerequisite for Jjurisdiction to determine his
custody.

{4) A child custody proceeding is commenced in the
district court:
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(a) by a parent, by filing a petition

{i} for dissolution or legal separation; or

{(ii) for custody of the child in the county in which he
is permanently resident or found; or

(b) by a perscn other than a parent, by filing a
petition for custody of the child in the county in which he
is - permanently resident or found, but only if he is not in
the physical custody of one of his parents.

{5) HNotice of a child custody proceeding shall be
given to the child's parent, guardian, and custodian, who
may appear, be heard, and file a responsive pleading. The
couri, upon a showing of good cause, may permit intervention
of other interested parties.

Section 32. Best interest of child. The court shall
determine custody iﬁ accordance with the best interest of

the c¢hild. The court shall consider all relevant factors

" including:

{1) the wishes of the child's parent or parents as to
his custody;

{2} the wishes of the chilé as to his custodian;

{3) the interaction and interrelationship of the child
with his parent or parents, his siblings, and any other
person who may significantly affect the child's best
interest;

(4) the childa's adjustment to his home, schocl, and
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community; and

{5) the mental and physical health of all individuals
involved.

The court shall not consider conduct of a proposed
custodian that does not affect his .relationship to the
child.

Section 33, Temporary orders. (1) A party to a
custody proceeding may move for a temporary custody order.
The mofion must be supported by an affidavit as provided in
section 40. The court may award temporary custody under the
standards of section 32 after a hearing, or, if there is no
objection, solely on the basis of the affidavits.

(2) If a procegding for dissolution of marriage or
legal separation is dismissed, any temporary custody order
is wvacated unless a parent or the child's custodian moves
that the proceeding continue as a custody proceediné and the
court finds, after a hearing, that the circumstances of the
parents and the best interest of the child requires that a
custody decree be issued.

(3) TIf a custody proceeding commenced in the absence
of a petition for dissolution of marriage or 1legal
separation under subsection {a) (ii) or (b} of section 31 is
dismissed, any temporary custody order is vacated.

Section 34. Interviews. (1) The court may interview
the chiléd in chambers to ascertain the c¢hild's wishes as to
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his custodian and as to visitation. The court may permit
counsel to be present at the interview. The court shall
cause a record of the interview to be made and to be part of
the record in the case.

{2) The oourt mray seek the advice of professional
personnel, whether or not employed by the court on a regular
basis. The advice given shall be in writing and made
available by the court to counsel upon request, Counsel may
examine as a witness any professional personnel consulted by
the court.

Section 35. Investigations and reports. 1) In

contested custody preoceedings, and in other custody

proceedings if a parent or the child's custodian so
requests, the court may order an investigation and report
concerning custodial arrangements for the child. The
investigation and report may be made by the county welfare
department.

(2} In preparing his report concerning a child, the
investigator may consult any person who may have information
about the child and his potential custodial arrangements,
Upon order iof the court, the investigator may refer the
child to professional personnel for diagnosis. The
investigator may consult with and obtain information from
medical, psychiatric, or other expert persons who have
served the child in the past without obtaining the consent
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of the parent or the child's custodian; but the child's
consent rwust be obtained if he has reached the age of
sixteen (16) unless the court finds that he lacks mental
capacity to consent. If the requirements of subsection (3)
are fulfilled, the investigator's report may be received in
evidence at the hearing, '

{3) The court shall mail the investigator's report to
counsel and to any party not represented by counsel at least
ten (10) days prior to the hearing. ‘The investigator shall
maker available to counsel and to any party not represented
by counsel the investigator's file of underlying data, and
reports, corplete texts of diagnostic reports made to the
investigator pursuant to the provisions of subsection (2),
and the names and addresses of all persons whom the
investigator has consulﬁed. Any party to the proceeding may
call the investigator and any person whom he has consulted
for cross-examination. A party may not waive his right of
cross-examination prior to the hearing.

Section 36. Hearings. (1) Custody proceedings shall
receive priority in being set for hearing.

(2} The court may tax as costs the payment of
necessary travel and other expenses incurred by any person
whose presence at the hearing the court deems necessary to
determine the best interest of the child.

(3) The court without a jury shall determine questions
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of law and fact., If it finds that a public hearing may be
detrimental +%c the <child's best interest, the court may
exclude the public from a custedy hearing, but may admit any
person who has a direct and legitimate interest in the
particular case o©or a legitimate educational or research
interest in the work of the court.

(4) If the court finds it necessary to protect the
child's welfare that the record of any interview, report,
investigation, or testimony in a custody proceeding be kept
secret, the court may make an appropriate order sealing the
record.

Section 37. Visitation. (1) A parent not granted
custody of the child is entitled to reasonable visitation
rights wunless the court finds, after a hearing, that
visitation would endancer seriously the child's physical,
mental, moral, or erotional health.

{2} The court may modify an order granting or denying
visitation rights whenever modification would serve the best
interest of +the child; but the court shall not restrict a
parent's visitation rights unless it finds that the
visitation woulé endanger seriously the child's physical,
mental , moral, or emotional health.

Section 38, Judicial supervision. (1) Except as
otherwise acreed by the parties in writinc at the time of
the custody decree, the custodian may determine the <child's
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upbringing, including his education, health care, and
religious training, unless the court after hearing, finds,
upon motion by the noncustodial parent, that in the absence
of a specific limitation of the custodian's authority, the
child's physical health would be endangered or his emotional
development significantly impaired.

(2} If both parents or all contestants agree to the
order, or if the court finds that in the absence of the
order the child's physical health would be endangered or his
emotional development significantly impaired, the court may
order the county welfare department to exercise continuing
supervision owver the case to assure that the custodial or
visitation terms of the decree are carried out.

Section 39. Modification. (1) WNo motion to modify a
custody decree may be made earlier than two (2) vears after
its date, unless the court permits it to be made on the
basis of affidavits that there is reascn to believe the
child's present environment may endanger seriously his
physical, mental, moral, or emotional health.

{(2) ZFf-a-ecocurt-ef-this-semte-has-jurisdiction-pursuane
te-the-Uniform-Child-custedy-Furisdiersen—hets-the THE court
shall not modify a prior custody decree unless it finds,
upon the basis of facts that have arisen since the prier
decree or that were unknown to the court at the tire of
entry of the prior decree, that a change has occurred in the
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circumstances of the chilé or his custodian, and that the
modification is necessary to serve the best interest of the
child. 1In applying these standards the court -shall -retain
the custodian appointed pursuant to the prior decree unless:

{a) the custodian agrees to the modification;

{b) the child has been integrated into the family of
the petitioner with consent of the custodian; or

{c) the child's present environment endangers
seriously his physical, mental, moral, or emotiocnal health,
an¢ the harm likely to be caused by a change of environment
is outweighed by its advantages to him.

(3} Attorney fees and costs shall be assessed against
a party seeking modification if the court finds that the
modification action is wvexatious and constituées harassment.

Section 40. Affidavit practice. A party seeking a
temporary custody order or modification of a custody decree
shall submit together with his moving papers an affidavit
setting forth facts supporting the requested order or
modification and shall give noiice, together with a copy of
his affidavit, to other parties to the proceeding, who may
file oppasiﬂg affidavits. The court shall deny the motion
unless it finds -that -adequate cause far hearing the motion

is established by the affidavits, in which case it shall set

‘& date for hearing on an order to show cause why the

requested order or modification should not be granted.
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Section 4l. Application. (1) <This act applies to all
proceedings commenced on or after its effective date.

(2) This act applies tc all pending actions and
proceedings commenced prior to its effective date with
reépect to issues on which a judgment has not been entered.
Pending actions for divorce or separation are deemed tb have
been commenced on the basis of irretrievable breakdown.
Evidence adduced after the effective date of this act shall
be in compliance with this act.

- {3) This act applies to all proceedings commenced
after its effective date for the modification of a judgment
or order entered prior ‘to the effective date of this act.

(4) In any action or proceeding in which an appeal was
pending or a new trial was ordered@ prior to the effective
date of this act, the law in effect at the time of the order
sustaining the appeal or the new trial governs the appeal,
the new trial, and any subsequent trial or appeal.

Section 42. Act supersedes other laws or regulations.
If any provision of this act is in conflict with .any other
law of this state, or any rule or regulation promulgated
thereunder, this act shall govern and control, and such
other law, rule, or regulation shall be deemed superseded
for the purpose of this act.

Section 43. Severability. If any provision of this
act or application thereof to any person or circumstance is
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held invalid, the invalidity does not affect other
provisions or applications of the act which can be given
effect without the invalid provision or application, and to
this end the provisions of the act are severable.

Section 44. Section 48-130, R.C.M. 1947, is amended to
read as follows:

"48-130. Declaration of marriage without
solemnization--how made. Persons desiring to consunmate a

marriage by written declaration in this state without the

solemnization provided for in section 48-33€ 9 of this act

must prieor to executing the declaration, secure the
premarital test certificate required by seetien-48-334 this
act,. which shall bhe firmly attached to the declaration and
shall be filed by the clerk of the district court in the
county where the contract was executecd. Any such

declaration of marriage shall substantially contain the

" following:

1. The nares, aces, and residences of the parties;

2. The fact of marriage;

3. Name of fathers and maiden name cf methers cf both
parties, anc address of each;

. 4, That both rparties are lecally corxpetent to enter

into the marriage contract.

Such &eclaration rust he subscribed by the parties and
attested by at least two (2) witnesses, and fermally
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acknowledged before the clerk of the district court of said
county, Bniess-eii-the-previsiens--ei--this--aet—-she&i—-be
cempiied-with~the-marriage-shell-be-deemed-invatids"

Section 45. Sections 21-101 through 21-150, 48-101%1,
48-103 through 48-105, 48-111, 48-115, 48-116, 48-118.1,
48-119, 48-120, 48-122, 48-125, 48-127 through 48-129,
48-133, 48-142, 48-143, 48-145, 48~149, 48-150, 48-201
through 48-203, 48-206, and 48-207, R.C.M. 1947, are
repealed.

Section 46. This act is effective Janunary 1, 1976.

~End-
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March 19, 1975
HOUSE COMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL NO. 5

That Senate Bill No. 5, third reading bill, be amended as follows:

1. Amend page 8,'séction 11, subsection (c¢), lines 16 and 17.
Strike: "and did not have the consent of his parents or guardian
and judicial approval"

2. Amend page 9, section 11, subsection (a), lines 1 through 5.
Strike: Subsection (a) in its entirety.
Insert; New subsections (a), (b) and (¢) to read as follows:

"(a) for lack of capacity to consent because of mental incapacity
or infirmity, no later than one (1) year after the petitioner obtained
knowledge of the described condition;

(b) for lack of capacity to consent because of the influence of
alcohol, drugs or other incapacitating svbstances, no later than one
(1) year after the petitioner obtained knowledge of the described
condition;

(c) for lack of capacity to consent because of force, duress or
fraud, no later than two (2) years after the petitioner obtained knowledge
of the described condition;"

Reletter: Subsequent subsections.

3. Amend page 9, section 11, present subsection (b), line 7.

Following: "than"
Strike: "one (1) year"
Insert: "four (4) years"

4. Amend page 30, section 32, subsection (5), lines 4 through 6.
Strike: "The court shall not consider conduct of a proposed
custodian that does not affect his relationship to the child."

. AS S0 AMENDED

- BE CONCURRED IN

HSP/ds



March 24, 1975

HOUSE OF REPRESENTATIVES

Committee 0of the Whole Amendment to SENATE BILL NO.
third reading, as follows:

1.

Amend page 26, section

Following: "modified"

" Insert: "by a court"

Amend page 26, section
Following: "and"
Strike: "only"
Insert: "either: (a)"

Amend padge 26, section

30,

30,

30,

subsection

subsection

subsection

Following: "unconscionable"

Strike: "EXCEPT BY"

Insert: "; or (b) upon"

Amend page 26, section
Following: “modified"
Insert: "by\a court"”

Amend page 26, section

Following: "EXCEPT"

Ingsert: " : "

Amend page 26, section
Strike: “BY" |
Insert: " (a) upon"

Amend page 26, section
Following: "OR"
"

Strike: "unless

Insert: " (b) if"

AND AS SO AMENDED
BE CONCURRED IN

30,

30,

30,

30,

subsection

subsection

subsection

subsection

(1),

(1),

(1),

(1),

(1),

(1),

(1),

line

line

line

line

line

line

line

5,

12.

13.

15.

17.

17.

18.

18.
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SENATE LILL &U. 5

INTEGDUCED BY kEGAE, GLEELY

A BILL FOR As &CT ENTATLED: “AN AC1 TG hKEVISE THE MAEKIAGE
AND  DU1SSULULLON OF MAKKIAGE LAWS GF THIS STATE BY ALOGFTING
ToE PRGYISIONS OF THE UNIFORM hABRIAGE A3D DIVOECE ACT AS
HECOM#ENDLD oY THE NAT1OWAL CONPERENCE OF COARISSIONERS OF
UGNIPGHM STAGE LAWS; AMEMDING SECTIION 46-13¢, K.C.M. 1547;
AKE KEFEALIMG SECTIOES 21—101 THEODGH 21-150, 48-101, 45-103
THROUGE 46—105, 48111, 48115, 48-116, 48-118.1, 48-119,
48-120, Gt8-122, 88-125, 45-127 THHOUGH 48-129, B88-133,
Ro—142, Gu—183, 48-WS5, U4o-145, Go—150, &Ls—201 THROUGH
48—203, Wb—zLb, AND 4B—207, R.C.®. 1947; &ahL PBROVILING AN

EFFECTLAVE UATE.™

By IT ENACTED AY THE LEGISLATURE OFP THE STATE OF MORTANA:
Section 1. Short title. This act may be cited as the
“pniform Karriage and Divorce Act®™.
Section 2. Purposes of act. this act shall be
iiberally construed and applied to promote its anderiying
purposes, which are to:
(1} provide adeguate procedures for the soleanization
and registration ot marriage;

(2} strengthen and preserve tae integrity of marriage

and safeguard family relationships;

. REFEREW®CE

BILL

Sb GLGEs0L

(3) promote the amicabie settiement of dJdisputes that
have arisen between parties to a marriages;

(&) aitigate the gpotential para to the spouses and
thelr children caused by the prooess of iegal daissolution of
marriage;

{5} wmake reasonable provisior tor spouse and ainor
children during and after litigation; and

(6} =make the law of legal dissclution of marriage
eifective for dealing with the realities of msatrisonial
experience Ly making irretrievable breakdown of the marriage
relationship tse sole basis for its dissolution.

Section 3. Uniforsmity of application and coastruction.
This act shall be so apprlied and comnstrued as to effectuate
its general purpose to make unifors the law with respect to
the subject of this act amony those states which emact it.

Section 4. Formalities. parriage is a personai
relationship betvween a man and a woman arising out of a
civil contract to which the consent of the parties is
essential. A marriage licensed, soleamnized, and registered
as provided im this act is valid in this state. A marriage
say be contracted, sairtained, invalidated, or dissolved
only as provided by the law of this state.

Section 5. Form of application, license, certificate,
and consent. (1) The director of the department of health

and enviroonmental sciences shall prescribe the fora tor an

-2 SB 5
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application for a marriage license, wuich shall include the
folloving information:

{(a) name, sex, occupuationy address, seoial-secuFity
aasbery date ana place ot birth o1 each party to the
proposed marriage;

{b) if either party wes jreviously married, his name,
and the date, place, and court in whick the wmarriage was
dissolved or declared invalid or the date and place of death
of the former spouse;

ic) name and address of the pareats or guardian of
each party;

(d) whether the prarties are relatec¢ to each other and,
if so, their relationship; ana

{e) the name and date ol birth ot ary child, o1 whos
both gparties are parents, born prior 1o the making of the
application unless their parental rights and the parent and
child relationship with respect w0 the child have been
terninated.

{2) The directur of the departient oi  healtbh and
envirovmental sciences shall prescribe the toras ifor the
sarriage licemse, the marriage certificate, and the consent
to sarriaye.

Section 6. Liceuse to BMALLY . ROEL a Rarriage
application has been completed ama signed by botb parties io
a prospective marriage and at least opre (1) fparty has

—~3— So 2
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appeared betore the clerik of tne district court and paia the

marriage license 1lee of iive—deodlars—4-S5 FIFTEEN BDOLLALS

(315}, the clerk of the district court shall 1Ssue a liceuse
to wmarry amnd a warriage certiticate zorc upon being
furnished:

(1) satistactory prool that cach party to the marriage
will bkave attained the age of eiyhteen (18} years at the
time the wmarriage Jlicense is eftective, or wiil have

attained the age of sixteen (16) years and has edther—the

OBTAJINED judicial approval AS FHOVIDED I SECTIOR b; and

{2) satisfactory precof that tke w®warriage is Dot
prohibited; and

(3) a certificate ot the results oL any =aedical
examination required by the laws oi this state.

Section 7. ERffective date of license. A license to
marry becomes effective througoout this state three (3) days
atter the date of issuabce, unless the Judge ¢b the dastrict
court orders that tbe iicense is effective when issuec, and
€3piles one hundred eaghty (16U) days aiter it becowmes
effective.

Section 8. Judicial approvai. 1} ihe distiact
courty—aftera—reasonabie—etiort—tat oo ade—to—Rotiiy—Ehe
paEerts—oF—guatdiahol—ecach-ubderaged—paltyy Wy oraelr the
clerk ¢i toe district court to 1sSsue & MeITiaye licehse  and

T s 5
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Ot N g——voRGeRty—— oE ot —hi6—GguaFddieBe A _MALLIAGE
CERTIFICATE PORM _TO A FPARTY AGED SIiXTEEN (16) Ok SEVENTEEN

i EAk RHO BaS NO PALENT CAPASLE OF CONSENTING 10 #IS
BARBIpoE, wit HuS THX: CONSEN] OF BOTH FALESTS, O OF Jul
b BT __JAVING THE ACTU CARE, CUSTODY, AND COMEROL & HIS
MARKRAIAGE, 1F¥ CAPADLE OF GiVibG CONSENT, O OF H1S GUAKkDIAN.
IHE COURE__maY REDOUIEE BOTH PARTIES 10 PARTICIPAYIE IN }
REZSONABLE PERIOD _OF MABRRIMAGE COUNSKLIEG wJTH A DESIGaATED

COUNSELOR _AS_ A CONDITION OF THE OKDEE FOR ISSTANCE OF A

BMARKIAGE LICENSE AND A MARRIAGE CERTIFPICATE FORM UNDEE _THIS

SECEIGH,

{2) A marriage license and a marCiage certificate rora
may be issued under this section only if the court finds
that the underaged party is capable of assuaing the
Tesponsibilities of marriage and the marriage will serve his
best interest. Fkregnancy alone does not establish that tae
best interest of the party will be served.

{3) The district court shall authorize performance o1

5 Sk 5
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24
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@ ®mafrlage by (roxy upon the showing required by the
provisions on solemnizoetion,

Section 9. Solemnization and registration. {1) A
marriage &ay be solemnized by a4 judge ot a court of record,
by a pubiic otticial whose povers include scolemnpization of
marriages, or in accordance with any mode of soleanization
recogrnized by auy religiots denckination, Inuian nation or
tribe, or native group. Either the person sclesnizing the
marriage, or, if no individual acting alone solemnized the
marriaye, a party to the aarriage, snail coaplete the
marriage certificate form and forwara it to the clexk of the
district court.

(<) 1f a party to a werriage is unable to be present
at the solemnization, e may authorize in writing a third
person to act as his proxy. If the person souvlemnizing the
sarriage 1is satisfied that the absent party is unable to be
present and bas consented to the marriagye, he may solesaize
the wmarriage by proxy. It he is not satisfiied, the parties
say petition the district court for an order permitting the
aarriage to be solemnized by proxy.

{3) UOpon recelpt of the wmarriage certificate, the
clerk of the district court sball register the marriage.

(4) The solemnization ot tiae marriage is not
invalidated by the tfact that the person solemnizing the

marriage was pot legally gualified to solemnize it, it

—6— SB 5
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either party to the amarriage believed him to be so

gualified.

Section M. Prohibited marriages. (4} BEEEiages

Feirationthip—ifs—tegitinate—or—iilegitinater THE FOLLURING

RI1AG E_PREOEIBITED:
.3 A_HMAERE 1) D_JRI0O PRIOR TQ THE DISSOLUTION
OF AW EARLIEk MABRIAGE OF OME OF THE PABYJIFES:
B REIAG BETWEER AN ANC B_3 CENDART

THE ¥HO

OD, Ok BETREEM FIEST CUUSIRS;

C RRIAGE BEITWKEN AB UNCLE AND A NIECE OR BETWEEYN

AN __AUNRT AND A NEPHLEW, WLETHER THE EELATICNSHIE Is LY THE
BALF Oh THEK WHGLE §lLO0OD.

f2)  FPABYIES 340G B BARRIAGE _FhOdISITED UNDEE 1iis
SECYION_WHO CUHABIT APTER EEMOVAL OF THE IBFEDIRENT AkE
BPULLY MARKIED AS OF THE DATE OF THL hENOVAL OF 7TEHE

IBFEDIMEST,
4¢y——[3) Childrem born o©f a prohibited marriage are

legitimate.
iy Sk 5
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Section ¥1. Declaration of invalidity. (R} The
déistrict court shall enter its decree declaring the
invalidity of a marriage entered into under the following
circumstances:

fa) a party lacked capacity tu cousent to the marriage
at the time the marriage was solemnized, either because ol
mental jincapacity or iafiraity or becauwse of the intluence
of alcohol, druys, or other incapacitating substaaces, or a
party vas induced to enter into a mdarriage by toIrce or
duress, or by fraud involving the essentials of warriage:

(b) a party lacks the physical cajacity to consuuSate
the marriage by sexuai intercourse, anc at the 1lire the
marriage was soclemnized the other party did not know cof the

incapacity.

{c) a party vas under the age oi sixteeu ({186) jears

Fedieial—appro¥ai or was aged siiteen (1b) or seventeen (17}

years and did not have the cousent o6t hiS parepts or

geardiap or judicial approwei: or

{d) the marriage is pronibited.

z}) & declaration ot invalidity under suhsection
(1) (a) throuyh (c) msay be sought by any ot the r1cliowing
persons and &ust be commenced witnlil Lhe t1l@es Specitled,
but ip no event may a declaration oif 1nvaiidity be sowunt
atter the death ol either party to the wmarriage:

—b— SE
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conditions FUn LACK OF CAFMCITY TO CONSENT pPCADSE OF MFNTAL

1 ITY Ok INFIRMITY, MO LATEH THAN OBE 1 JEA AFIER

IBE FETITIiUNER OBTAIRED KNONLELGE UF _THE DESCHIBED

CONDITIUNZ

B FOn_LACK OF CAPACITY TO CONSENT BECAUSE O THE

IBFLOKNCE oF ALCOHOL,  DhEUGS, OR OFHER INCAPACITATING
UBSTAN ] El T ONE YEALK _AFEEN E_PETIFTIONEE
plhinkD ENOW WE OF TH ESCRIBED _CUNDAITION

C OR K_OF CABACITY TO CONSENT LECAUSE O OKC’

DUEESS OF Fkalb, NO LaTER THAS T#O0 _{2) YEPakS AFTER THE
PETITIORER OBTAINED KeOWLEKDGE OF 1HE DESCRIBYD COND1TION;

44+ (D) tor the reason set forth in subsection (1) (b),
by either party, no later than ese—{¥H-year FOUE__(4) TEARS
after the petitioner obtained knowledge o1 the described
condition;

+4e4-(E) for the reason set forth in subsection (1) (c},
by the underaged party, his pareant or gquardian, prior to the
tise the wunderaged party reaches the age at which he could
have married without satistying the ositted requirement.

(3} A declaration oi invalidity 1or the reason set
forth in subsection (1) (d) way bLe souykt by either party,

—y sy 5
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the legal spouse in case of a bigamows wakriage, tne coenty
attorney, or a child of either party, at any time prior to
the death oi one (1} ot the purties.

(4) Childrer born of & sarriage declared invalid are
legitimate.

(5) Unless the court finds, after a cunsideration ot
all 1rxelevaniti circumstances, inciuding the effect of a
retroactive decree on thira parties, that the interests of
justice wouid be served by making the decriee not
retroactive, 1t shail declare the marriage invalid as of the
date of the na:riag-e. The provisioans oi tanis act relatikg
to property tighté of the spouses, maintenance, suppori, and
custody of children on dissclution of marriage are
applicable to monretroactive decrees of invalidity.

Section 1z. Putative spouse. BAny person who has
cohabited with anotber to whom he is pot legally sarried in
the good faith belief that he was married to that person is
a putative spouse until knowledge of the fact that he is not
legally married terainates his status and prevents
acguisition of further rights. A putative spouse acquires
the riyhts conferred upon a legal spouse, including the
right to maintenmarce following termination of his status,
whether or not the marriage 1is pronibited (section 1} or
declared invalid (section 11). If there is a legal spouse
or other putative spouses, rights acguireid by a patative

—i6— 5B 5
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sSpouse do not supersede the rights of the legal spouse or
those acgnired by cther putative spouses, but the court
shall apportion property, maintenance, and support rights
among the claimants as appropriate in the circuastances and
in the interests of Jjustice.

Section 13. bApplication. All wmarriages contracted
within thic state prior to the ettective date ot this act,
or outside the state, that were valid at the time of the
contract or subsequently validated by the laws of the place
in which they were contracted or by the domicil of the
parties, are valid in this state.

Section 1. Validity of common law sarriage. Common
law marriages are not invaliaated by this act. Declarations
of aarriage pursuant to sections 48-130 turough 48--13% are
not invalidated by this act.

Section 15. Application of the Montana rules orf civil
procedure to proceedings under thais act. (1) The Rontana
rules of civil procedure apply to all proceedings under this
act, except as othervise provigded in this act.

{2} A proceeding for dissolution of marriiage, legal
separation, or declaration of invaliaity of marriage shall

be entitled “In re the Marriage '} and

", A custody or support pioceeding shall be
entitied "in re the ([Custody)} (Support) oi n,
(3) 7Thbe initizl pleading in all proceedings under this
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act shall be denoaimated a petition. 4 respousive pleading
shall be dJdenominated a response. Other pleadings, ana all
pPleadings in other matters under thls a4act, shall be
denonitnated as provieed in the Hontana roles of civil
procedure.

(4} 1iu thkis act, “secree® includes ®judgment®,

(5) A decree of dissolution or vi legal separation, if
made, stall not be awarded to one of tne parties, but shall
provide that it affects the status previously exaistiny
between the parties in the manner decreed.

Section 6. Ubissolution ot marriage—Ilegal separation.
(1) 1be district court shall enter a decree ot dissolution
of marriage 1f:

{a) the court finds that one 0f tne parties, at the
time the action vwas cormenced, was domicileo ipn this state,
or was stationed in this state while a wenber of the armed
services, and that the dosicil or ailitury presence has been
ekaintained for ninety (%0) days next precedinyg the msakira of
the findings;

{b) the court 1inds that the marriage is irretrievably
broken, which findings shall be supported by evidence

(i} that the parties have lived separate and apart tor
a pericd ot more than one hundred eigaty (180) days aext
preceding the commeucewent of this proceeding, or

tii} tnat there is serioes waritael discoru which
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adversely attects the attitude of ome or Lotn ol the parties
towvards the marriage; oié

{(c) the court finds that thae conciliation provisious
of the Hontana Conciliation Lav and of section 19 either do
not apply or have been met; and

(@) to the extent it has Jurisdiction to do so, the
court has considered, approved, or made provision for chila
custody, the support of asny child entitled to support, the
saintenance of either spouse, and the disposition of
property; or provided for a separate, later hearing to
complete these aatters.

<) It a party reguests a decree of legal separation
rather than a decree of dissolution of marriage, the court
shall grant the decree in that tfors unless the other party
objects.

section 17. Procedure — commenceseit — pleadings -—
aboliition of existing deienses. (1) All proceedings under
this act are commenced in the mabner provided by the Montana
rules of civil procedure.

(2) The veriiied petition in a  proceeding for
dissolution of marriage or legal separation shall alleye
that the marriage is irretrievably broken and shall set
forth:

(a) the age, occupation, and residesce ot each party
and bis length of residence in this state;

-3 b3
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{b) tbhe date of the marriage anu tae piace at which 1t
was reyistered;

(c) that tne jurisdictional requiresents ot section 16
exist and that the marriage is irretrieveably breoken inm that
either

(i) the parties have lived separate and apart for a
periodi oi wmore than one hurudred eighty (180) days next
preceding the commencement ol this pruvceeding, or

{(ii} that there is serions amarital discord which
adversely affects the attitude of ose or both of the parties
towaras the sarriage, and +that there is no reasonable
prospect of reconciliation;

(d) the names, ages, and aadresses of all 1living
children of the marriage, and whether the wife is pregnant;

(¢} any arraagements as to support, custody, and
visjitation wr the caildren and maintenace of a spouse; and

(£) the relief sought.

(3} Either or both parties to the marriage aay
initiate the proceeding.

(1) If a proceeding is commenced by one of the
parties, tahe other party must be served ina the manner
provided by the Montana rules of civil procedare and may
within twenty (20) days atter the date of service file a
verified response. No decree may be enteried until tventy
(20) days atter the date of service.

14— SHB 5
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{5) Previously existing defenses to divorce and legal
separation, including but not 1limited to condonation,
connivance, collusion, recrimination, insanity, and lapse of
time, are abolished.

{6} The court may join additional parties proper for
the ezercise of its authority to implement this act.

Section 18. Temporary order or teapurary injunction.
n In a proceeding for dissolation of marriage or for
legal separation, or in a proceeding for dispositicn of
property or for maiantenance or support following dissolution
of the marriage by a court which lacked personal
jurisdiction over the absent spouse, either party say =move
for temporary saintenance or temporary support of a.child of
the wmarriage entitlea to =support. The sotion shall he
accospanied by an atfidavit setting fortis the factual basis
for the motion and the amounkts reguesteu.

{<) As a part of a motion for teaporary maintenance or
support or by imdependent sotion accompanied by affidavit,
eitheir party may request the court to issue a tesporaLy
injunction tor any of the following reliet:

{a) restrainiug any persoun tros traasterring,
encuabering, concealing, or othervise daisposing of any
property except iL the usual course o0i business or ior the
necessities of lite, and, if so restrainea, requiring him to
notity the wmoving jparty of any jroposed extraordinary
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expenditures sade after the order is issued;

{b) enjoining a party froa molestipy or disturbiny the
peace of tae other party or of any chnild;

c) excluding a party {rom the famiiy home or Lrca the
home of the other Pparty uopon a showing that physical ol
emotional hara would otherwise resuit;

{d} enjoining a party froz Lemoviug 4 Chiid 1Iom the
jurisdiction of the court; and

{e) providing oteer anjunctive reliel proper in the
circuasstances. l
{3) The court may issue a tekporary restraining, order
without reguiring notice to the other party only ii .t iings
on the basis uf the moving affidavit or oiner evidelce that
irreparable injury will result to the aoving party ir ao
order is issued until the time for resgundainy pas elapsed.

(4) A response may be tiled within twenty (2() days
after service o1 notice of moution or at tae time speciiied
in the tesporary restraianiang order.

{5) Uun the basis of the showiny mace and in contormity
with sections 22 and 3, the court may issue a temporary
injunctioi and an order for temporary maintendbce OL Support
in dmounls ahd ou terms just akd propger 10 toe circuasstahce.

{6) A tewporary order or tespurary injanctiocn:

{a) does not prejudice the riyghts ui tae parties  ur
the child wisich atre to be ac¢juaicateu at stebreyuent hearings

—16— Sk
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in the proceediny;

(b) may be revoked or modifiea before final decree on
a shoving by atfidavit of the facts necessary to revoceation
or acdification ot & final decree under sectaon 30; and

(c) terminates when the final decree is enterea or
when the petition for dissolution or legal separation is
voluntarily dismissed.

Section 19. Irretrievable Lreakdovn. (%} It both of
the parties by getition or otherwise have stated under oath
or affirsation that the marriagye is irretrievably brokem, or
one of the parties has so stated and the other has not
denied it, the court, atter hearing, shall make a finding
whether the warriage is jirretrievably broken.

{(2) It one of +the parties has denied under cath or
affirsation that the marriage is irretrievably broken, the
court shall censiaer all relevant factors, including the
circumstances that gave rise to filing the petition amd the
prospect of reconciliation, and shall:

{a) wake a finding whether the marriage is
irretrievably broken; or

{Lt) continne the matter for further hearing not 1iewer
than thirty {(30) nor more than sixty (60} days later, or as
soon thereatter as the matter may be reached on the court’'s
calendar, and may sSuggest to the parties that they seek

counseling. The court at the regquest ot either party shall,
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or on its own motion may, order a conciliation conterence,
it the adjovurned bhearing the court shall make a timdimg
vhether the warriage is irretraievably bruoken.

(3) a {inding ot irTretrievable breakdown is a
detersination that tuaere is no reasonable prospect of
reconciliation.

{4) Nothing in this section shall be interpretea to
affect +tne prowisions of sections 36—201 through 316-205,
knovn as the Montama Comciliatior Law.

Section Z0. Separation agreement. (1) To promote
amicable settlement of dispetes between parties to a
marriage attendant upon their separation or the dissolution
of their marriage, the parties may enter into a written
separation agreement containing provisions for disposition
of any property owned by either of thes, maintenance of
either of thes, and support, custody, and visitation ot
their children.

{z) In a proceeding tor dissolution of marriage or for
legal separation, the teras of the separation agreement,
except those providing for the support, custody, and
visitatiou of children, are binding spon the court unless it
tinds, after considering the econosic circumstances of the
parties and any other relevant evidence produced by the
parties, omn their owo aoction or on request of the court,
that the separation agreement is wnconsciocnable.

~18— Sb
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(3) It the court tinds the separation agreement
unconscionable, it m=may Tegquest the parties to subait a
revised separation agreement or may =make orders for the
disposition of property, maiatenance, and supgport.

(8) If the court finas that the separation agreeaent
is mot uncoascionable as to disposition of property or
maintenance, and not umsatistactory as to support:

fa) unliess the separation agreement provides to the
contrary, its teras shall be set forth in the decree of
dissolution or legal separation anmd the parties shall be
ordered to perfora them, or

(b} if the separation agreemeat provides that its
teras shall not be set forta in the decree, the decree shall
identify the separation agreement and state that the court
has found the teras not unconscionable.

{5) Tleras of the agreement set iorth in the decree are
enforceable by all remedies available for entorcemsent of a
Jjudgaent, includingy contenpt, and are enforceable as
contract teras.

(6) Except for terms concerning the sapport, custody,
or visitation of children, the decree may expressly preclude
or 1liemit modification of terms set fortih in the decree if
the separation agreement so [rovides. Othervise, terks of a
separation agreement set forth in the decree are
autonatically modilied by Roditication oif the decree.
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Section 2%. Disposition of property. {1} In a
proceeding for dissolution of a marriage, legal separation,
or aisposition ef property following a decree of dissoliution
ot marriage or legai separation Ly & court waich lacked
personal jurisdictiom over the absent spouse or lacked
jurisdiction to dispose of the property, the court, withmout
regard to maiital miscoaduct, shall, and in a proceediug for
legal separation may, f£inally equitably apportion Letween
the parties the projperty aud assets belonyging to either or
both however and whemrever acquired, and whetner the title
thereto is in the name of the busband or wite or both. In
making apporticnsent the court shall cousider the duratiovn
of the marriage, and prior parriage oi either [party,
antenuptial agreexent of the parties, 1use age, health,
station, occupation, aBsount ana s0LLCces ol incoBke,
vocational skills, employability, estate, liabiiities, and
needs of each of the parties, custodial provisions, whether
the apportionment is in lieuw ot or in additioun to
maintenance, and the ofpourtunity ol each tor Iuture
acgisition of capital assets and incomse. IThe court shail
also consider the contribution or daissipation of value ot
the respective estates, and the coutribution of a spouse as
a homemaker of to the ftamily upit. ia disposang oif jToperty
acquired gpraior to the mariiage; property acyuired by giit,
beguest, devise or descent; property acCyuiTed 1in eachange
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tor propecty acquired betore the marriaye or in exchange for
property acgquired by gift, bequest, devise, or descent; the
increased value of property acguired prior to sarriage; and
property acguired by a spouse aiter a dJecree ot leyal
separation, the court shall comsider those contributions of
the other spouse to the marriage, iancluding the non-monetary
contribution of & homesmaker; the extent to which such
contributaons have facilitated the wmaintenance of this
property and whether or not the property disposition serves
as an ziternative to maintenance arrangemsents.

{2) In a proceeding, the court may protect and promote
the best interests of the childres by setting aside a
portion of the Jjointly and separately held estates ot the
parties in a separate fund or trust for the support,
maintenance, education, and general wvelfare of amy =inor,
dependent, or incoukpetent childrem ot the parties.

Section Z2. Maintenmance. (1) In a proceeding for
dissolution of sarriage or legal separation, or a proceeding
tor eaintenance following dissclution of the sarriage by a
court which lacked pertonal Jjurisdiction o¥er the absent
spouse, the court may grant a maintenance order for either
spouse only it it finds that the spouse seeking maintenance:

(@) 1lacks sufficient property to provide tor his
reasonable needs, and

(b} is unable to suppurt himself through appropriate

-2 SB
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employment or is the custodian ot a child whose conditiou or
cirFcumstances aake it appropriate that the custodian not be
reguired to seek employment outside the home.

{2} The maintenance order shall be in such aaounts and
for such jeriods ot time as the court deess jast, without
regard to marital misconduct, and after coasidering all
relevant facts including:

{a) thne Ifinancial 7resources of the party seeking
maintenance, includipng marital property apportioned to bhinm,
and his ability to meet his needs independently, including
the extent to which a provision for support of a child
living with the party iancludes a sue for that party as
custodian;

{b} the time necessary to acquire sufficient education
or training to enable the party seeking maintenance to find
appropriate eaploysent;

{c) the standard of 1living established during the
marriage;

{i} the duration of the marriage;

{e} the age, and the physical and emotional condition
of the spouse seeking maintenance; and

{£) the ability of the spouse from whom maintenance is
sought to meet hics needs while meetiny those of the spouse
seeking maintenance.

Section 23. Chiid support. iIn a proceeding for
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dissolution of sarriage, legal separation, msaintenance, or
child support, the court may order either or both pareats
oving a duty of support to a child to pay an amount
reasonable or necessary for his support, without regard to
marital wmisconduct, after considerimg all relevant factors
including:

{1} the financial resourcec of the child;

(2) the financial resocurces of the custodial parent;

{3} the standard of living the child woald have
enjoyed had the marriage not been dissolved;

(%) the physical and emotiomal condition of the child,
and his educational meeds; and

{5) the financial resources and needs of the
noncustodial parent.

Section Z8. kepresentation of child. The court eay
appoint an attorney to represept the interests of a sinor
dependent child with respect to his suspport, custody, and
visitation. The court shall enter an order for costs amd
fees in favor of the child*s attorney. 7he order shail be
made against either or both pareuts, except that, it the
responsible party 1s indigent, the costs shall be waived.

section z5. Faysent oif maintenrance ur support to
CGUrt. {n Jpon its own motion or upoL sotiou of either
party, the court may order at any tiie that aainterance or

support payments be kace to the clerk of the district court
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as trustee for reaittance to the person entitled to receive
the payaents.

(<} The clerxk of the district court shall msaintain
records listing the amount of paywments, the date payeents
are requirea to be made, and the names and addresses of the
parties affected by the order.

{3} The parties affected by the order shall iafore the
clerk of the district court ot any change of address or of
other condition that may affect the administration oif the
order.

Section 26. Assignasents. The court msay order the
person obligated to Lpay sepport or maintenance to sake an
assignment of a part of his periodic earmings or trust
incosne to the persoa entitled to receive trte paysents. The
assignuent is bimaing on the erployexr, trustee, or otherl
payor oif the fundis two (2) wveeks after service vpon hiam ot
notice that it has been sade. The payor shall withhold iros
the earnings or trust income payable ta the person obligatea
to support the amount specitiea in the assiysment and shall
traaseit the payments to the person specified iv the order.
The payor may deduct fros each paysent a sum not exceeding
one dollar {31} as reisbursenent 10r CoOstSe AR ewp loyer
shall not discharge or otiaerwise discipline al empioyee as a
result ot a waye or salary assigument autiorized by thas

section.
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Section 27. Costs—-—attorney's tees. The court trom
time to tiwe aitter considering the iinancial Tesources ot
both parties wmay oOrder a party to pay a reasonable aswount
tor the coust to the other party of maintaining or dereading
any proceeuinyg uwnuer this act anu for attorney's tees,
inciuding sums for legal services rendered and costs
incuxred prior to the cossencesxent of the proceeding or
after entry ol judgment. The court wmay order that the
amount be paia airectly to tne attorney, vio may enforce the
order in his name.

Section 26. Decree. ()] A decree of dissolution ot
sarriage or of legal separation is final when entered,
subject +to the right of appeal. An appeal from the decree
of dissolution that aces not challenge the finding tnat the
marriage is irretriewvably broken does not delay the finality
of that provision of the anecree wihich dissolves the sarriage
beyond the time for appealing from that provision, and
either oif the parties may reaarry pending appeal.

{2) ko earilier thnan six (o) months arter entry of a
decree of legal separation, the court omn motion of either
party shall convert the decree to a decree of dissolution of
marriage.

(3} The clerk ot court shall give notice ol the entry
of a decree of dissolution or legal separation:

fa} it the marriage 1is registered in this state, to

— G 5B

5

~

w

r

W

[}

10
"

13
W
15

1o

SE Guubsuu

the clerk ot ine aistrict court oif the county where the
marriage is registerea who shail enter the fact of
dissolution or separation in the buok in which the warriage
license and certiiicate are recorded; or

(by it the marriage is reqistered 1in 4another
jurisdiction, to the appropriate oxrficial of that
Jjurisdiction, with the reguest that he enter the fact ot
dissolution in the appropriate record.

(4) Upon reguest by a wiie whose marriage is aissolved
or declared invalid, the court mzy, and ir +there are no
children of the parties shall, order Ler maiden name or a
forser nase restored.

Section 4%. Independence oi provisions ot decree or
temporary order. If a party fails to coaply with a
provisionr ot a decree or temporary order or injunction, the
obligation of the otbher party to make paymeuts for support
or maintepance or to permit visitation is mot suspended; but
he say aove the court to grdaitt an appropriate order.

Sectior 3. Modification and tersination of provisions
for saintenance, suppert, and property disposition. {1)
Except as otherwise provided in subsection (6) of sectiocn
20, the provisions oi aany decree respecting maintenance or

support wmay be modified EXY A COURT only as to installsents

accruing subseguent to the wmotion for modificatior and eady

EiTHER:
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{i} upon a showing of changed circusstances so
substantial and continuing as to nake the teras
nnconscionable EEGERY-BE: OF

131 iR ¥ ONSENT [+] THE EPAGTIES. The
provisions as to property disposition may not be revoked or
wodified BY A COURY, EICEPT: BY¥

UFPON_EER CONSENT O E PARKIIFS, OL waless

{8) 1F the court finds the existence of comnditicrs
that justify the reopening of a judgment under the laws of
this state.

(2) Umless othervise agreed in writing or eipressly
provided in the decree, the obligation to pay future
saintenance is terainated upon the death of either party or
the rexarriage of the [arty receiving maintemance.

{3) OUnless othervise ayreed in Wwritimg or eXpressly
provided in the decree, provisions tor the support ot a
child are terminated by emancipation of the child but not by
the death 01 a parent obligated tou support the chila. When
a pareunt obligated to pay support dJdies, the awount of
support may be moditied, revoked, or cosmtted to a lusp sum
paymernt, to the extert Just and appropriate iu the
circasstances.

Section 31. Jurisdiction—coakencement oi proceedings.
(1) & court of this state coapetent to decide child custody
matters has Jurisdiction to make a child custody
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deteraination by initial or soditication decree if:

{a) this state

{i) is the home state of the child at the tiae of
conmencenent of the proceedings, or

(ii) had been the child's home state within six ({6}
months before comasencement of the proceeding and the child
is absent from +this state because of his removal or
retention by a person claiming bis custody or for cther
reason, ard a parent or person acting as pareat coutinues to
live in this state; or

{b) it is in the best interest of the child +that a
court ot this state assume jurisdictiou bLecauce

{1} the child and kis parents, or the child and at
least one contestant, have a siyniticaut connection with
this state, and

(ii) there is available in this state sabstantial
evidence concerning the child's present or futuie carle,
protection, trainimg, and personal relationships; or

{c} the «child is physically present in this state and

(i) has been abandoned or

(ii) it is necessary in an emergency tu protect aia
because he pas been subjected to or threatebec wita
aistreatment or abuse Orf iS Deglected or dependent; or

(d} (1) no other state has jurisdiction under
prerequisites substantiaily 1ip accordsaace with paragraphs
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(a} , (b}, or (¢}, or anotner state has declined to eXercise
jurisdiction om the grouand that this state is the nore
apprupriate forum to determime custuay of the cnild, and

(ii) it is in his best interest that the court assunse
jurisdiction.

{2) Except wuncer paragraphs (c) amo (i} of suvbsection
{1}, physical presence in this state of the child, or of the
chilid and one ot the contestants, is not alone suftricient to
conter jurisdiaction on a court of this state to make a child
castody deteraination.

{3) Physical presence of the child, while desirable,
is not a prerequisite for Jjurisdiction to determine his
custody.

{#) A child custody proceeding is coamenced in the
district court:

{a) by a parent, by filing a petition

(i) for dissolution or legal separation; or

{ii) tor custody of the child in the county im which ke
is permapently resident or found; or

{b} by a person other than a parent, by filing a
petition for castody of the child in the county in which he
is permanently resident or foumd, but only if he is mot in
the puysical custody oi one of his parents.

(5) Motice of a child custody proceedinyg suail be
given to the <child's parest, geardian, and custodiam, Wwho
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Ray appear, be heard, and file a responsive jleading. The
court, upon a shovwing of guood cause, sae¥ permit interveation
of other interested parties.

Section 3z. bBest interest ot child. The court shalil
determine custody in accordamnce with the best iaterest of
the child. The <c©ourt shall cousider all relevant factors
including:

(1) the visheg ot the child's parent or parents as to
his custody;

{2) the wishes or the child as to his custodian;

{3) the interaction and interrelationship of the chilad
with his parent or parents, his siblings, and any other
persou vho may significantly affect the child’'s best
interest;

{4) the child's adjustment to his hoame, school, and
community; and

{5} the uental and physical healtn ot all individuals

involved.

P2 ey thak & . itoat b FolatiOREh ittt
% Het—drege—a P—E0—-Ehe

Section 33. Teaporary orders. (n A party to a
custody proceeding may move for a tewjporary custody order.
The motion must be sopported by an arfidavit as provided in
section 40. +The court may award temporary custody under the
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standards of section 32 after a hearing, or, if there is no
objection, solely om the basis of the atfidavits.

{2) If a proceeding for dissclution of msarriage or
legal separation is dismissed, any temporary custody order
is vacated unless a parent or the child's custodian moves
that the proceeding continue as a custody proceeding and the
court finds, after a hearing, that toe circuastances of the
parents and the best interest of the child requires that a
custody decree be issued.

(3) 1f a custody proceeding cosaenced in the absence
of a petition tor dissolution of wmarriage or legal
separation ounder subsection (a) (ii} or (b) of section 31 is
dismissed, any temporary custody order is vacated.

Section 34. Interviews. (1} The court may interview
the child in chambers to ascertain the chilu's wishes as to
his custodian and as to visitation. The court may persit
counsel to be present at the interviev. The court shall
cause a record of the intervievw to be made and to be part of
the record in the case.

{2) The court may seek the advice of professional
persounel, whether or not eaployed by the court on a regular
basis. The advice given shall be in writing and made
available by the court to counsel vpon reghest. Counsel may
examine as s witmess any professional personnel consulted by

the court.
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Section 35. Iavestigations and reports. {1) In
contested custody proceedings, and in other custody
proceedings if a paremt or the child*s custodian B8O
requests, the court =may order an investigation and report
concerning custodial arrangesents for the child. The
investigation and report may be made by the county wvelfare
departsent.

{2) 1in preparing his report coacerning a child, tke
investigator say coasult any persor who may have information
about the child and his potestial custodial arrangements.
Upon order of the court, the investigator may refer the
child to professional personnel for diagnosis. The
investigator may consult with and obtain inforsation from
medical, psychiatric, or other expert persons ¥ho have
served the child ip the past without obtainiag the consent
of the parent or the child's custodian; but the chila's
consent must be obtained if bhe has reached the age of
sixteen (16) auanless the court finds that ke lacks mental
capacity to consent. 1f the reguiresents of subsection (3)
are fulfilled, the investigator's report wiy be receiveu in
evidence at the hearing.

(3) 7The court shall maii the investigator's report to
counsel and to any party not represeuted by counsel at least
ten {10) days prior to the hearing. The investigator shall
make available to counsel and to any party not represented

—3z— sk 5
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by coursel the investigator's 1ile of underlyiny data, aud
reports, cuapiete texts of diagnostic reports made to the
investigator pursoaint to the rrovisions of subsection (),
and tne nawes and addresses of all persons whok the
investigator has consulted. Any party to the proceeding may
call the investigator and any person whuk he has cousalted
for cross—examsination. A party say not waive his Tight of
cross—exasination priovr to the hearinyg.

Section 3b. Hearings. {1} Custody proceedinys shall
receive priority in being set tor hearimg.

(<) The court =may tax as cosis tne paysent of
necessary +travel and other expenses incurred by any person
vhose presence at the hearing the court deems necessary 1o
determine the best interest of the child.

{3) 1he court without a jury shall deteraine gunestions
of law and tact. If it finds that a public hearina may be
detrisental to the child*s best interest, the court aay
exclude the public from a custody hearimg, but may admit any
person who nas a direct and legitimate interest in the
particular case or a legitimate educatiopal or research
interest ino the work of the cvourt.

(8) If the court finds it necessary to protect the
child's welfare that the record of any interview, report,
investigation, or testimony in a custody proceeding be kept
secret, the court may make ab appropriate order sealing the
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record.

Section 37. Visitation. () A parent snot granted
custody of the child is entitled to reasonable visitation
righkts nunless +the court tinds, afiter a bhearinyg, that
visitation would endanger seriously the child®s physical,
mental, aoral, or emotional health.

{2z) The court may modify an order graating or denying
visitation rigyhts whenever modification wounld serve the Lest
interest of the child; but the court shall npot restrict a
parent's visitation rights wnless it timds that the
visitation would endanger seriously the child®s physical,
mental, woral, or emotional health.

Section 3b. Judicial supervision. (§3) Except as
othervise agreed by the parties in writing at the time of
the custody decree, the custodian say determimne the child's
upbringing, including his eduvcation, health care, and
religious training, unless the court after hearing, finds,
upon eotion by the noncustodial parent, that in the absence
of a specitic limitation of the custodian's authority, the
child's physical health would be endangered or his emotional
development significantly impaired.

{2} If both parents or all contestants agree to the
order, or it the court 1tinds that in the absence ot the
order the child‘®s physical health would be endangered or his
emotional development significantly impaired, the court may
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order the county welfare department to exercise contimnuing
supervision over the case to assure that the custodial or
visitation terms of the decree are carried out.

Section 39. Modification. (1) No motion to modify a
custody decree may Le made earlier than two {z) years after
its date, unless the court permits it to be made on the
basis of affidavits that there 1is reason to believe the
childts present environment may endanger seriously his

physical, mental, moral, or emotional heaith.

(2) #H—aoeurt-ef—thic—tdte—has—Jurisdiotionparcvant

So—the-dnifera—Child-GuotedyJurisdiosrien—hotr—the IJE court
shall not sodify a prior custody decree unless it finds,
upon the basis of facts that have arisem simce the prior
decree or that were unknown to the court at the time of
entry of the prior decree, that a change has occurred in the
circumsstances of the c¢hild or his custodian, and that the
moditication is necessary to serve the best interest or the
child. 1n applying these standards the court shall retain
the custodian appointed pursunarct to the prior decree unless:

{a) the custodian agrees to the modaticationg

{b) the child has been integrated into the ifamily of
the petitioper with consent ol the custodian; or

(c) the child's present envircrament epcangers
sericusiy his physicail, mentai, moral, or emotional hBealth,

and the hara iikely to be cauvsed by a cnange oi environmext
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is outweighed by its advantages to him.

(3) Attorney fees and costs shall be assessed against
a party seeking sodification if the court finds that the
modification action is vexatious and coastitutes harassmeant.

Section #0. Aftidavit practice. A party seeking a
temporary custody order or aodification of a custody decree
shall subait together vwith his moviny papers an affidavit
setting forth £facts supporting the reguested order or
moditication and shall give potice, together with a copy o1
his affidawit, to other parties to the proceeding, who may
file opposing atfidavits. The court shall deny the @motion
unless it finds that adeqguate cause for hearing the aotion
is established by the affidavits, in which case it shall set
a date for hearing on an order to show cause vhy the
requested ordeir or sodification shoulu not be yranted.

Section 41. Applicationm. ({1} Thic act applies to all
proceedinys commenced or or atter its ettective date.

{2} 7This act applies to all jending activas dnd
proceedings couwwenced prior to 1its effective date witn
respect to issues on which a judgment has not been enterad.
Peniing actions for divorce or separation are deesed to have
been comwenced on the basis of irretrievable breakdowa.
Evidence adduced after tae effective date of this act shail
be in cokpliance with this act.

{3} This act apjplies to all proceedings coLideLced
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after its effective date fur the modification of a judgment
oF order entered prior tou the etiective date of this act.

{4) 1in any action or proceeding in wiich an appeal vas
pending or a new trial was ordered prior to the eifective
date oi this act, the law in etfect at the tike oi the order
sustaining the appeal or the new trial governs the appeal,
the new trial, apd any subsequent trial or appeal.

Section 4¢. Act supersedes other laws or regulatioas.
It amy provision oif this act is in contlict with any other
law of this state, or any rule or regulation promulgated
thereunnder, this act shall govera aad contreol, and such
other law, rule, or regulation shall be deecmed superseded
for the puipose of this act.

Section 43. Severability. if any provision of this
act or application thereof to any person or circusstance is
held invalid, the invalidity does not affect other
provisions or applications of the act which can be given
effect without the invalid provision or application, amd to
this end the provisions of the act are severable.

Section #i4,. Section #8-130, R.C.M. 1987, is amended to
read as i1ollows:

"45-130. bDeclaration of marriage without
solemnization—how made. Persous desiring to consummate a
aarriage by written declaration in this state without the

soleanization provided ifor in section 48—4¥ 9 of this act
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must pricr to executicg the deciaration, secure the
premarital test certitricate required by seetien88—134 this
act, vwhich shali be tirmly attached to the declaration and
shall be tiled by the clerk of the district court in the
county where the contract was executed. Any such
declaration of wmarriage shall sabstantially contain the
folloving:

1. 7The names, ages, aud residences 0i the parties;

Z. 1bhe ract of marriage;

3. Name of fathery apd maiden name of msothery ot both
parties, amnu address of each;

4. That both parties are legally coapetent to enter
into the marriage contract.

such declaration sust be subscribed by the parties and
attested by at least two (2) witnesses, and formally
acknovledged before the clerk of the district court of said
county. Hntess—ali—the —provigiens —ef hics—aot-—ahail-be
genplied—with—the-marriage—6hail-be-deoned—-iavalide"

Section 45. Sections 21-10% through 21-150, #58-101,
48—103 through 48-105, 48-11%1, 88-%115, 48116, 48-118.1,
38119, 88-120, 48122, §8-125, 4&8-127 through #8-129,
88—133, 4B—142, 4&#u—t43, 48145, &8—-149, 48-150, K620
through 48—203, #8-206, and G46—207, Rk.C.E. 1947, are
repealed.

Section 46. This act is eftective January 1, 197¢€.

~End-
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