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INTRODUCED BY

A BILL FOR AN ACT ENTITLED: “AN ACT TC GENERALLY REVISE AND
UPDATE COMMERCIAL FERTILIZER LAWS, MODIFYING AND ADDING
DEFINITIONS, CHANGING LICENSING REQUIREMENTS, RAISING
FERTILIZER INSPECTION FEES, ESTABLISHING INSPECTION FEES FOR
SOIL: AMENDMENTS, ALTERING THE TONNAGE REPORTING SYSTEM,
ESTABLISHING AN EFFECTIVE DATE; AMENDING SECTIONS 3-1714.1,
3-1718, 3-1722, 3-1724, 3-1727, AND 3-1728, R,C.M. 1947, AND
REPEALING SECTIONS 3-1714, 3-1715, 3-1716, 3-1717, 3-1720,

3-1721, 3-1723, 3-1725, AND 3-1726, R.C.M. 1947.,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. There is a new R,C.M. section numbered
3-1714.2 that reads as follows:

3-1714.2. Definitions. BAs used in this chapter:

(1) "Commercial fertilizer®™ includes any substance
containing one or more recognized plant nutrients which is
used for its plant nutrient content and which is designed
for use or claimed to have value in promoting plant growth,
yield or quality of the crop.

{(a) "Fertilizer materials™ is a commercial fertilizer
which either:

(1) contains important guantities of not more than
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one of the primary plant nutrients (nitrogen, pheosphoric
acid and potash), or

{ii) has approximately eighty-five percent (85%) of
its plant nutrient content present in the form of a single
chemical compound, or

{iii) is derived from a plant or animal residue or
by=-product or a natural material deposit which has been
processed in such a way that its content of primary plant
nutrients has not been materially changed except by
purification and concentration.

{b} "Mixed fertilizers" is a commercial fertilizer
(dry or liguid) containing any combination or mixture of
fertilizer materials,-

{c} "Specialty fertilizer" is a commercial fertilizer
(dry or liquid) distributed primarily for nonfarm use, such
as home gardens, lawns, shrubbery, flowers, golf courses,
municipal parks, cemeteries, greenhouses, and nurseries and
includes commerical fertilizers used for research or
experimental purposes. )

(d) “"Bulk fertilizer®™ is commercial fertilizer {dry or
liquid) distributed in nonpackage form, or in containers of
greater than one thousand (1000} pounds.

(e} "Packaged fertilizer" is commercial fertilizer
(dry or liquid) distributed in sealed containers of one

thousand (1000) pounds or less.

T HB 678



WoOom o ~N S w N

R e < o
W ok W N R o

16
17
18
19
20
21
22
23
24
25

LC 1135

{(2) "Brand® means a term, design, or trademark used in
connection with one (1} or several grades of commercial
fertilizer.

(3) ™Grade" means the percentages of total nitrogen,
available phosphorus or phosphoric acid, and soluble
potassium or soluble potash stated in whole numbers in the
same terms, order, and percentages as in the guaranteed
analysis. Provided, however, that fertilizer materials,
bone meal, manures and similar raw materials may be
guaranteed in fractional units.

{4) ™0fficial sample" means any sample of commercial
fertilizer taken by the department of agriculture.

(5) "Ton"™ means a net weight of two thousand (2000)
pounds avoirdupois.

(6) "Percent or percentage® means the percentage by
weight.

(7} "Person" means an individual, partnership,
association, firm, or corporation.

(8) “"Distribute® means to offer for sale, sell,
barter, or otherwise supply commercial fertilizers.

{3) "Distributor” means any person who distributes.

{10) "Registrant"” means the person who registers
commercial fertilizer and/or soil amendment.

{11} “"Manipulated manures" means substances composed
primarily of excreta, plant remaing, or mixtures of such
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substances which have been processed in any manner,

including the addition of plant nutrients, drying, grinding
and other means,

{12) *Soil amendment”® means any material not included
under commercial fertilizer, or those products subject to
the Federal Insecticide, Fungicide or Rodenticide 2Act as
amended, which is added to soil or to plants for purposes of
influencing the growth, vield or quality of the crop, soil
flora or fauna or other soil characteristics.

(13} "Licensee" means any person who has obtained =
licengse from the department so he may legally distribute
commercial fertilizer other than specialty fertilizers or
soil amendment in this state.

Section 2. Section 3-1714.1, R.C.M. 1947, is
renumbered 3-1714.3, and is amended to read as follows:

*3-3334+% 3-1714.3. Guaranteed analysis. (1) Until the
department prescribes the alternative form under subsection
(2} of this section, "guaranteed analysis” means the minimum

percentage of plant nutrients claimed in the following order

and form:
{a} Total nitrogen (N) —~w~parcent
Available phosphoric acid (P205)==—-==—wwee- percent
Soluble potash (K20} ~percent

(b} For unacidulated mineral phosphatic materials and

basic slag, guarenteed--analysis--ineludes—-both~~tetat--and

-4-
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availiebie-phesphorie-agid-and-the-degree-of-finencess
te}-~--Por bone meal, <tankage, and other organic
phosphatic materials, guaranteed--analysis--ineludes—--tetal

phespherie--aetd the total phosphoric acid and/or degree of

fineness may alsc be guaranteed.

+d} {c) Guarantees for plant nutrients other than
nitrogen, phosphorus, and potassium may be permitted or
required by rules adopted by the department. The guarantees
for other nutrients shall be expressed in the form of the
element., The sources of other nutrients including, but not
limited to, oxides, salt, and chelates, may be required to
be stated on the application for registration and may be
included as a parenthetical statement on the label. Other
beneficial suﬁstances or compounds, determinable by
laboratory methods, also may be guaranteed by permission of
the department. When any plant nutrients or other substances
or compounds are guaranteed, they are subject to inspection
and analysis in accord with the methods and regulations
prescribed by section 3-1718.

4e} (4} Breept-when-prehribited-by-requiationy-petentiai

Potential basicity or acidity expressed in terms of calcium

carbonate ecuivalent in multiples of one hundred (100}

pounds per ton, may-be-shewn when required by regulation.

(21 If the department finds, after public hearing,

that the requirement for expressing the guaranteed analysis
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of phesphorus and potassium- in elemental form would not
impose an economic hardship on distributors and users of
fertilizer by reason of conflicting labeling requirements
among the states, it may require by department rule that the

guaranteed analysis be in the following form:

Total nitrogen ({(N)-- - --percent
Available phosphorus (P)=-- percent
Soluble potassium (K)==--- -— -percent

(3] The effective date of the rule may not be less
than six (6) months following the adoption of the rule. For
a period of two (2) years following the effective date of
the rule, the ecujvalent of phosphorus and potassium may
also be shown in the form of phosphoric acid and potash,
However, after the effective date of a rule requiring that
phosphorus and potassium be shown in the elemental form, the
guaranteed analysis for nitrogen, phosphorus, and potassium
is the grade for those elements.

(4) Soil amendnents shall guarantee the minimum

cuantity of each active ingredient in terms approved by the

cepartment or in tems as set forth in rules issued by the

department. They shall also meet any other requirements

established by rule by the department.®

Section 3. There is a new R.C.M. section numbered

3-1715.1 that reads as follows:

3-1715.1. Registration and licenses. (1} Each brand
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and grade of fertilizer and each soil amendment except
unmanipulated animal and wvecgetable manures, shall be
registered Dbefore distribution in this state. The
application for registration shall be submitted to the
department on a form furnished or approved by the department
and shall be accompanied by a fee of ten dollars (510) per
grade for each fertilizer and for each soil amendment with
exception of specialty fertilizers in packages of ten (10)
pounds or less which shall be registered at a fee of
twenty-five dollars ($25) each., Upon approval, the
department shall furnish a copy of the registration to the
applicant. All registrations expire on December 31 of each
year. The application for registration shall include:

(a) the brand and grade;

{b} the guaranteed analysis;

(c} the source of each plant food element guaranteed;

(d) the name and address of the registrant;

(e} a cCopy or facsimile of each 1label anéd of
promotional material.

Further, the department shall require the applicant to
furnish replicated data, performed by a reputable
investigator whose work is recognized as acceptable by the
director of the agricultural experiment station or his
designee, verifying any claims for effectiveness or
agricultural value of any fertilizer or soil amendment
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product which is not generally recognized as having the
values claimed at the use rates recommended.

(2) A distributor may not be required to register any
brand or grade of commercial fertilizer which is already
registered under this section by another person.

{3) 'The plant nutrient content of every brand and
grade of commercial fertilizer shall remain uniform for the
period of registration.

(4) No person shall distribute in this state any type
of fertilizer or soil amendment, except unmanipulated animal
or vegetable manures, or specialty fertilizer, until a
license to distribute has been obtained, for each facility
distributing into this state and for each handling facility
in this state, from the department upon payment of a fifty
dollar ($50) fee for each license. The department may
exempt, by rule, manufacturers. 211 licenses expire con
Decembar 31 of each vear and are subject to the following:

{a} The application for license shall be on forms
provided by the department.

{(b) The applicant shall provide a sample copy of
labeling to be used. The form of labeling shall meet
department standards, established by rule, and all labeling
shall be in proper form.

{c) The licensee is not required to register a grade
of fertilizer blended to a specific customer order.

-8-
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(3} The manufacturer or distributor shall at all times
deliver a uniform grade of fertilizer or soil amendment.
When two {2) or more fertilizers are delivered in the same
load, they shall be thoroughly and uniformly mixed unless
they are in separate compartments.

Section 4, There is a new R.C.M. section numbered
3-1716.1 that reads as follows:

3-1716.1. Labeling. (1} Any commercial fertilizer
distributed in this state in containers shall have affixed
to or printed on the container a label setting forth in
clearly legible and conspicuous form:

(a) the net weight;

(b} the name and address of the manufacturer or
distributor guaranteeing the analysis;

(c) the brand and product name;

{d) the grade;

(e) the guaranteed analysis; and

(£) other requirements as established by rule.

(2) 2ll commercial fertilizer delivered in this state
in bulk, whether a manufactured grade or blended grade,
shall be accompanied by a clearly legible document, which
shall be supplied to the purchaser at the time of delivery,
and at the time his invoice is delivered. The document
shall show:

{(a} net weight;
-9-
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(b) name and address of the distributor or
manufacturer guaranteeing the analysis:

{c} grade;

{d} guaranteed analysis;

{e} net weight and guaranteed analysis of each
ingredient added to a blend, together with spreading
instructions; and

{f) other requirements as established by rule,

(é) when distributed in containers, soil amendments
shall have a label affixed to or printed on the container.
When delivered in bulk the label shall be clearly legible
and shall accompany the delivery of the product. This label
shall be supplied to the purchaser at the time of delivery
and at the time of invoicing. The label shall contain the
following information:

{(a) net weight;

(b} name and address of the registrant or licensee who
is responsible for the product;

(c) brand and product name;

(d) guaranteed analysis;

(e) other requirements, such as particle size, as
established by rule.

Section 5. There is a new R.C.M. séction nurbered
3-1717.1 that reads as follows:

3-1717.t., Fees., (1) There shall be paid to the

-lo- H6678
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department fees on all commercial fertilizer, except
specialty fertilizers sold in packages of ten (10) pounds or
less, and unmanipulated animal and wvegetable manures
distributed in this state, provided that sales to
manufacturers or exchanges between them are exempt. The
fees are:

{(a} Inspection, twenty cents ($.20) per ton. The
department may by rule after hearing, adjust the inspection
fee not to exceed a maximum of- twenty-five cents ($.25) per
ton to maintain adequate funding for the administration of
this act. Any change in fee becomes effective on the first
day of a reporting period. All registrants shall be given
notice of any change in fees before the effective date.

{b) Assessment, the fee prescribed in section 3-1725.
The assessment fee shall be used to fund educational and
experimental programs as provided in sections 3-1729,
3-1730, 3-1731 and 3-1734, R.C.M. 1947,

(2) There shall be paid to the department on all soil
amendments distributed in this state an inspection fee of
ten cents ($.10)}per ton subject to the following provisions:

{a) sales to manufacturer's or exchanges between them
are exempt; and

(b) when less than fifty(50) tons of registered soil
amendment is sold per six (6) month period, there shall be
paid to the department a fee of five dollars ($5) per soil
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amendment per six {6) month period in lieu of the ten cents
{$.10) per ton fee. Inspection fees shall be used by the
department for administration of this act.

(3} Every registrant who distributes a soil amendment
or commercial fertilizer, except specialty fertilizer in
packages of ten (10) pounds or less and unmanipulated
manures, in this state shall file with the department on
forms furnished by the department a semiannual statement for
the periods ending June 30 and December 31 setting forth the
number of net tons of each commercial fertilizer and/or scil
amendment distributed in this state during the six (6) month
period. The report is due on or before the thirtieth day of
the month following the close of each period. The
registrant shall pay the proper inspection fee at that time.

If the tonnage report is not filed and the payment ciI
inspection fee is not made within thirty (30) days after the
end of the period a collection fee amounting to ten percent
(10%) of the amount due but not less than ten dollars ($10;
shall be assessed against the registrant or licensee, and
the amount of fees due shall constitute a debt and become
the basis of a judgment against the registrant.

(4) Aall fees collected for licenses, registration and
inspection, and moneys collected as penalties shall be
depeosited in the state treasury to the credit of the
earmarked revenue fund for the purpose of administering this

-12-
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chapter, including the cost of equipment and facilities and
the cost of inspecting, analyzing and examining commercial
fertilizer and soil amendments manufactured or distributed
in this state. Reserve funds may be invested by the
department with interest credited to the earmarked revenue
fund.

Section 6. Section 3-1718, R.C.M. 1947, is amended to
read as follows:

"3-1718. Inspection, sampling, analysis. (1) The
department, in cooperation with the agricultural experiment
station of Montana state university, shall sample, inspect,

analvze, and test commercial fertilizers and soil amendments

dgistributed in this state at a time and place and to an
extent necessary to determine whether the commercial

fertilizers or soil amendments are in compliance with this

chapter. The department may enter upon any public or private

premises during regular business hours in order to have

access to commercial fertilizers or soil amendments subject

to this chapter.

(2} The methods of analysis and sampling shall be
those adopteé by the department from sources such as those
of -the association of official analytical chemists. The
results of analysis, together with additional information
the department considers advisable, shall be transmittec
promptly to the manufacturer and to the dealer or persen in

-13-
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whose possession the product was sampled.
{(3) The department, in determining whether any
commercial fertilizer is deficient in plant fcod, or soil

amendment is deficient, shall be guided soclely by the

official sample obtained and analyzed as provided for in
paragraphs (1) and (2) of this section.

(4) If on the basis of an inspection or the analysis
of the official sample a commercial fertilizer or soil
amendment is found to be subject to penalty or other legal
action, the department shall forward to the registrant
notification of the violation at least ten (10) days before
its report is made public. If during that pericd no
adequate evidence to the contrary is made available to the
department, the report becomes official. Upon request, the
department shall furnish to the registrant a portion of any
sample found subject to penalty or other legal action.”

Section 7. There is a new R.C.M. section numbered
3-1720.1 that reads as follows:

3-1720.1. Misbranding and adulteration -- prohibition.
No person shall distribute a misbranded or adulterated
fertilizer or scil amendment. (1) A commercial fertilizer
or soil amendment is misbranded if it: )

{a) carries any false or misleading statement upon or
attached to the container, or if false or misleading

statements concerning its agricultural value are made on the

M- HE 678
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container or in any advertising mratter accompanying or
associated with the product;

{b) is distributed under the name of another product;

{c) 1is not labeled as required in section 3-1716 and
in accordance with rules prescribed under this act; or

(&) purports to be or is represented as a commercial
fertilizer, or is represented as containing a plant nutrient
or commercial fertilizer, unless that plant nutrient or
commercial fertilizer conforms +to the cgefinition of
identity, if any, prescribed by rule of the department. In
adopting this type rule the department shall give due regard
to commonly accepted definitions and official fertilizer
terms as issued by the association of american plant food
contrel officials. .

Section 8. There is a new KR.C.M. section numbered
3-1721.1 that reads as follows:

3=-1721.1. Licensee tonnage reports -- confidentiality
-- inspection ~~ failure to file, (1) Each licensee shall
file a semiannual report covering the periods January 1
through June 30 ané July 1 through December 31. The report
shall include:

(a) beginning and ending commercial fertilizer
inventory tonnage by grade;

(b} data showing tonnages received by grade during the
period; and
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{c} the name of the supplier.

All reports shall be on forms provided by the department or
in a form approved by the department. Reports are due in
the department office not later than thirty (30) days after
the close of the period.

{2) Information contained in the reports shall b;e held
confidential by the department., Summary data published by
the department shall be in a form that will not disclose
details of any operation or business.

{3) The department has the right tc inspect and audit,
during normal business hours, each licensee's records for
the purpose of verifying tonnage reports.

{4) Failure to file an accurate report constitutes a
violation of this act and may be punished by fine,
revocation of license, or both.

Section 9. Section 3-1722, R.C.M. 1947, is amended to
read as follows:

"3-1722. Publications. The department shall publish at
least annually information concerning the sales of

cormercial fertilizersy and soil amendments together with

data on their production and use as it considers advisable,
and shall report the results of the analysis based on
official samples of commercial fertilizers and soil
amendments sold in this state."

Section 10. There is a new R.C.M. section numbered

-16-
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3-1723.1 that reads as follows:

3=1723.1. Rules =-- adoption by department. (1) The
department may adopt those rules for commercial fertilizer
and soil amendment which are specifically authorized in this
act and those other reascnable rules necessary for the
efficient enforcement of this act.

(2) In adopting rules the department shall follow
procedures prescribed in the Montana Administrative
Procedure Act.

Section 1l. Section 3-1724, R,C.M. 1947, is amended tc

read as follows:

"3-1724. cCancellation or refusal of registration or

licenses. (1) The department may cancel the registration of

any commercial fertilizer or soil amendment and may refuse

to register any commercial fertilizer or secil amendment upon

satisfactory evidence that the registrant has used
fraudulent or deceptive practices in the evasion or
attempted evasion of this chapter or any rules adopted under
it, However, no registration may be revoked or refused
until the registrant is given the opportunity to appeaw--for
a~-hearing~--by-the-deparementy-as-provided-in-seeceion-3-1323

amend his application or correct other practices.

{(2) The department may cancel any license or refuse to

license any person when it has satisfactory evidence that

the person has used fraudulent or deceptive practice in the
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evasion or attempted evasion of this chapter or any rules

adopted under it, However, no license may be revoked or

refused until the person invelved is given the opportunity

to appear for a hearing by the department.,”

Section 12. There is a new R.C.M. section numbered
3-1725.1 that reads as follows:

3-1725.1. Enforcement - embargo order -
condemnation. (1) When the department has reasonable cause
to believe any lot of commercial fertilizer or spil
amendment is in violation of this act or a rule adopted by
the department, it may issue and enforce a written or
printed embargo order, requiring the person holding the
commercial fertilizer-or soil amendment not to dispose of it
in any manner until written permiasion is granted by the
department or the court. The department shall release the
product when this act and the rules of the department have
been complied with, If compliance is not obtained within
thirty (30) days, the department may begin, or upon the
request of the registrant or the person holding the product
shall begin, proceedings for condemnation.

(2) Commercial fertilizer or soil amendment not in
compliance with this act or the rules of the department may
be seized on complaint of the department to a district court
in the area in which the product is located. If the court

finds the product in viclation of this act and orders its

-8- HBETS
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condemnation, the fertilizer or amendment shall be disposed
of in any manner consistent with the quality of the product
and state law., The disposition of the product may not be
ordered by the court without first giving the owner or
person from whom the product was seized an opportunity to
apply to the court for release of the product or for
permission to process or relabel the product to bring it
into compliance with this act.

Section 13. There is a new R.C.M. section numbered
3-1726.1 that reads as follows:

3-1726.1. Plant food deficiency and commercial value.
(1) Penalty for nitrogen, available phosphoric acid or
phosphorus and potash or potassium. If the analysis shows
that a commercial fertilizer is deficient (a) in one or more
if its guaranteed primary plant foocds (NPK) beyond the

"investigational allowance®™ as established by regulation, or

(b) if the overall index value of the fertilizer is
below the level established by regulations, a penalty of two
{2) times the commercial wvalue of that deficiency, as
determined by the dealer or manufacturers' price on the date
of sampling of the deficiency or deficiencies, shall be
assessed. When a commercial fertilizer is subject to a
penalty under both {a) and (b} the larger penalty applies.

{2) Penalty for other deficiencies -~ deficiencies
beyond the investigational allowances as established by

-19~
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regulation in any other constituent covered under section
3-1714.3 {(2)(b), {c) and (d), R.C.M. 1947, which the
registrant is required to or may guarantee, shall be
evaluated and penalties shall be assessed at two times the
commercial value of the deficiency as determined by the
dealers retail price on the date of sampling.

{3) Nothing contained in this section shall prevent
any person from appealing the department's decision to =a
court of competent jurisdiction.

(4) All penalties assessed under this section shall be
paid to the consumer of the lot of commercial fertilizer
repregented by the sample analyzed within three (3) months
after the date of notice from the department to the
registrant or licensee., If at the end of the three (3}
month period, the consumer cannot be found, receipts shall
be taken and promptly forwarded to the department for
deposit in the earmarked revenue fund as provided in section
3-1717.1.

Section 14, Section 3-1727, R.C.M. 1947, is amended to
read as follows:

"3-1727. Violations-enforcement proceedings -
judicial review. (1) If it appears from the examination of
any commercial fertilizer that this chapter or the rules
adopted under this -chapter have been violated, the

department shall give notice of the wviolations to the
<20~
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registrant, licensee, distributor, or possessor from whom
the sample was taken. B person notified shall be given an
opportunity to be heard under rules of the department. If it
appears after a hearing, either in the presence or absence
of the person notified, that this chapter or rules issued
under this chapter have been violated, the department may
certify the facts to the proper prosecuting attorney.

(2) A person who violates this chapter or the rules
adopted under this chapter, or who obstructs, prevents, or
attempts to prevent the department from performing its duty
under this chapter, is guilty of a misdemeanor and shall be
fined not less than three hundred dollars ($300) nor more
than five hundred dollars (%$500) for +the £first wviolation,
anG not less than three hundred dollars ($300) nor more than
one thousand dollars ($1,000) for a subsequent violation. In

all prosecutions under this chapter involving the

" composition of a lot of commercial fertilizer, a certified

copy of the official analysis of the department is prima
facie evidence of the composition.

{3) Nothing in this chapter requires the department to
report for prosecution or for the beginning of seizure
proceedings minor violations of this chapter when it
believes that the public interest will be best served by a
suitable notice of warning in writing.

(4) A prosecuting attorney to whom a violation 1is
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reported shall prosecute the wviolator in a court of
competent jurisdiction without delay.

{5) The department may apply for anéd the court may
grant a temporary or permanent injunction restraining any
person from vioclating or continuing to violate any of the
provisions of this chapter or any rule adopted under the
chapter notwithstanding the existence of other remedies at
law. The injunction shall be issued without bond.

(6] If a person adversely affected by an act, order, or
ruling made by the department under this chapter is not
entitled te a hearing before the department to determine his
rights, he may within forty-five (45) days, sue in the
district court of apy county where the alleged viclation
giving rise to the department’s act, order, or ruling
occurred, for new trial of the issues bearing upon the act,
order, or ruling. After the trial the court may issue and
enforce those orders, Jjudgments, or decrees it considers
proper, just, and equitable."”

Section 15, Section 3-1728, R.C.M. 1947, is amended to
read as follows:

"3-1728. Exchanges between manufacturers. MNothing in
this act shall be construed to restrict or avoid sales or

exchanges of cormercial fertilizers or soil “amendment to

each other by importers, manufacturers, or manipulators vho

mix fertilizer materials for sale or as preventing the free
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and unrestricted shipments of commercial fextilizer or soil
amendment to manufacturers, or manipulators who have

registered their brands and grades or licensed their

facilities as required by the provisions of this act.”

Section 16. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

Section 17. Repealer. Sections 3-1714, 3-1715,
3-1716, 3-1717, 3-1720, 3-1721, 3-1723, 3-1725, and 3-1726,
R.C.M. 1947, are repealed.

Section 18. Effective date. This act is effective
Jamuary 1, 1976.

~End=-
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Approved by Committee
on Agrigulture Livestock
& Irrigation

HOUSE BILL N0Q. 678

INTRODUCED BY AAGLSON, GUNDERSON

A BILL FCR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND
UPDATE COMMERCIAL FERTILIZER LAWS, MODIFYING AND ADDING
DEFINITIONS, CHANGING LICENSING REQUIREMENTS, RAISING
FERfILIZER INSPECTION FEES, ESTABLISHING INSPECTION FEES FOR
SOIL AMENDMENTS, ALTERING THE TOWNAGE REPORTING SYSTEM,
ESTABLISHING AN EFFECTIVE DATE; AMENDING SECTIONS 3-1714.1,
3-1718, 3-1722, 3-1724, 3-1727, AND 3~1728, R.C.M. 1947, AND
REPEALING SECTIONS 3-1714,'3-1715, 3-1716, 3-1717, 3-1720,

3-1721, 3-1723, 3-1725, AND 3-1726, R.C.M. 1k8947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
section 1. There is a new R.C.M. section numbered
3-1714.2 that reads as follows:

3-1714.2. Definitions. As used in this chapter:

{1) "Commercial fertilizer® includes any substance
containing one or more recognized plant nutrients which is
used for its plant nutrient content and which is designed
for use or claimed to have value in promoting plant growth,
yield or guality of the crop.

{a) "Fertilizer materials" is a commercial fertilizer
which either:

(i) contains important guantities of not more than
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one of the primary plant nutrients (nitrogen, phosphoric
acid and potash), or

{ii) has approximately eighty-five percent (85%) of
its plant nutrient content present in the form of a single
cnemical compound, or

{iii) is derived from a plant or animal residue or
by-product or a natural material deposit which has been
processed in such a way that its content of primary plant
nutrieﬁts has not been materially changed except - by
purification and concentration.

{b) "Mixed fertilizers" is a commercial fertilizer
{dry or liquid} containing any combination or mixture of
fertilizer materials.-

(c) "Specialty fertilizer" is a commercial fertilizer
(dry or liguid) distributed primarily for nonfarm use, such
as oaome gardens, lawns, shrubbery, flowers, golf cocurses,
municipal parks, cemeteries, greenhouses, and nurseries and
includes cammercial fertilizers used for research or
experimental purposes.

(d) "Bulk fertilizer"™ is commercial fertilizer (dry orxr
liguid) distributed in nonpackage form, or in containers of
greater than one thousand (1000} pounds.

(e) "Packaged fertilizer®™ is commercial fertilizer
(dry or liquid) distributed in sealed containers of one
thousand (1000) pounds or less.
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{2) *"Brand” means a term, design, or trademark used in
connection with one (1} or several grades of commercial
fertilizer.

{3) "Grade" means the percentages of total nitrogen,
available phosphorus or phosphoric acid, and soluble
potassium or soluble potash stated in whole numbers in the
same terms, order, and percentages as in the guaranteed
analysis. Provided, however, that fertilizer materials,
bone meal, manures and similar raw materials may be
guaranteed in fractional units.

{4) “Official sample" means any sample of commercial
fertilizer taken by the department of agriculture AND S0

DESIGRATED BY THE DEPARTHME:NT.

{5) "Ton" means a net weight of two thousand (2000}
pounds avoirdupois.

(6} "Percent or percentage® means the percentage by
weight.

(7) "Person" means an individual, partnership,
association, firm, or corporation.

{8} "Distribute" means to offer for sale, sell,
barter, or otherwise supply commercial fertilizers.

{9) "Distributor” means any person who distributes.

{10) "Registrant"™ means the person wilo registers
commercial fertilizer and/or soil amendment.

(11} "Manipulated manures" means substances composed

-3- B 678
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primarily of excreta, plant remains, or mixtures of such
substances which have been processed in any manner,
including the addition of plant nutrients, drying, grinding
and other means.

{12) "Soil amendment® means any material not included
under commercial fertilizer, or those products subject to
the Federal Insecticide, Fungicide or Rodenticide Act as
amended, which is added to soil or to plants for purposes of
influencing the growth, yield or guality of the crop, soil
flora o; fauna or other soil characteristics.

{13} "Licensee™ means ény person who has obtained a
license from the department so he may legally distribute
commercial fertilizer other than specialty fertilizers or
soil amendment in this state.

Section 2. Section 3=-1714.1, R.C.M. 1947, is
renumbered 3-1714.3, and is amended to read as follows:

"3-333453 3-1714,3. Guaranteed analysis. (1) Until the
department prescribes the alternative form under subsection
{2) of this section, “guaranteed analysis" means the minimum
percentage of plant nutrients claimed in the following order
and form:

(a} Total nitrogen (N})-=—--—=r--==—c-—-—c—w—w---percent

Available phosphoric acid (P205)----—----~--pexcent

Soluble potash (K20) --=-percent
() For unacidulated mineral phosphatic materials and
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basic slag, guaranteed--anaiysis--ineiuvdes--poth-tetai-and

avaiiable-phosphoriec-neid-and-the-degree-of-finenesss
ter--For bone meal, tankage, and othexr organic

phosphatic materials, guaranteed-—-anaiysis-—inciudes—tetal

phespnorte-aesd the total phosphoric acid and/or degree of

fineness may also be guaranteed.

7 td+ (c) Guarantees for plant nutrients other than
nitrogen, phosphorus, and potassium may be permitted or
required by rules adopted by the department. The guarantees
for other nutrients snall be expressed in the form of the
element. The sources of other nutrients including, but not
limited +to, oxides, salt, and chelates, may be required to
be stated on the application for registration and may be
included as a parenthetical statement on the label. Other
peneficial substances or compounds , determinable by
laboratory methods, also may be guaranteed by permission of
the department. When any plant nutrieants or other substances
or compounds are guaranteed, they are subject to inspection
and analysis in accord with the methods and regulations
prescribed by section 3-1718.

ter(d} xeepi-when-prohtiited-by-reguintion;-potentind

Potential basicity or acidity expressed in terms of calcium

carbonate equivalent in multiples of one hundred {100}

pounds per ton, may-he-shown wien required by regulation.

(2) If the department finds, after public hearing,
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that the requirement for expressing the guaranteed analysis
of pnosphorus and potassium in elemental form would not
impose an economic hardship on distributors and users of
fertilizer by reason of conflicting labeling requirements
among the states, it may reguire by department rule that the

guaranteed analysis be in the following form:

Total nitrogen (N)-- —_—— percent
Available phosphorus (P)-=--—-=rmw—ccrce—meceerece-percent

Sclupble potassium (K)--

————————— percent

(3) The effective date of the rule may not be less
than six (6) months following the adoption of tne rule. For
a period of two (2) years following the effective date of
the rule, the equivalent of phosphorus and potassium may
also be shown in the form of phosphoric acid and potash.
However, after tine effective date of a rule requiring that
phosphorus and potassium be shown in the elemental form, the
guaranteed analysis for nitrogen, phosphorus, and potassium
is the grade for those elements.

{4) Soil amendments shall guarantee the minimum

quantity of each active ingredient in terms approved by the

department or in terms as set forth in rules issued by the

department. They shall also meet any other regquirements

establisned by rule by the departpent.”

Section 3. There is a new R.C.M. secticon numbered
3-1715.1 that reads as follows:

-6- dB 678
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3=1715.1. Registration and licenses. (1) Each brand
and grade of fertilizer and each soil amendment except
unmanipulated animal and vegetable manures, shall be

registered BY THE MANUFACTURER before @istribution in this

state. The application for registration shall be submitted
to the department on a form furnished or approved by the
department apd shall be accompanied by a fee of ten dollars
{$10) per grade for each fertilizer and for each soil
amendment with exception of specialty fertilizers in
packages of ten (10) pownds or 1less which shall be
registered at a fee of twenty-five dollars ($25) each. Upon
approval, the department shall furnish a copy of the
registration to the applicant. All registrations expire on
December 31 of each year. The application for registration
shall include:

(a) the brand and grade;

(o) the guaranteed apalysis;

{c} the source of each plant food element guaranteed;

(d) the name and address of the registrant;

(e) a copy or facsimile of each label and of

promotional material WHEN REQUESTED BY THE DEPARTMENT.

Further, the department shall reguire the applicant to

furnisn replicated data, performed by a reputable

investigator whose work is recognized as acceptable by the

director of tine agricultural experiment station or his
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designee, verifying any claims for effectiveness or
agricultural value of any fertilizer or socil amendment
product which is not generally recognized as having the
values claimed at the use rates recommended.

(2) A distributor may not be required to register any
brand or grade of commercial fertilizer which is already
registered under this section by another person.

{3) The plant nutrient content of every brand and
grade of commercial fertilizer shall remain uniform for the
period ;f registration.

(4) No person snall distribute in this state any type
of fertilizer or soil amendment, except unmanipulated animal
or vegetable manures, or specialty fertilizer, until a
license to distribute has been obtained, for each facility
distributing into this state and for each handling facility
in this state, from the department upon payment of a fifty
dollar ($50) fee for eacn license. The department may
exempt, by rule, manufacturers. All licenses expire on
December 31 of each year and are subject to the following:

(a} The application for license shall be on forms
provided by tihe department.

(b) The applicant shall provide a sample copy of
labeling to be used. The form of labeling shall meet
department standards, established by rule, and all labeling
shall be in proper form.

-g- HB 678
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(¢} The licensee is not required to register a grade
of fertilizer biended--to--a~—-specific--——-customer-—-order

REGISTERED BY THE MANUFACTURER, OR BLENDED TO GRADE FRCM

REGISTERED PRODUCTS BY THE LICENSEE.

(5) The manufacturer or distributor shall at all times
deliver a uniform grade of fertilizer or scil amendment.
wheﬁ twe (2) or more fertilizers are delivered in the same
load, they shall be thoroughly and unifocrmly mixed unless
they are in separate compartments.

Section 4. There is a new R.C.M. section numbered
3-1716.1 that reads as follows:

3-1716.1. Labeling. (1) Any commercial fertilizer
distributed in this state in eentainers PACKAGES shall have
affixed to or printed on the container a label setting forth
in clearly legible and conspicuous £form:

(a) the net weight;

(b} the name and address of the manufacturer or
distributor guaranteeing the analysis:

(c} the brand and product name;

(d) the grade;

(e} the guaranteed analysis; and

(f} other requirements as established by rule.

(2) All commercial fertilizer delivered in this state
in bulk, whether a manufactured grade or blended grade,
shall be accompanied by a clearly legible document, which
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shall be supplied to tke purchaser at the time of delivery,
and at the time his inveoice is delivered. The document
shall show:

{a) net weight;

{b} name and address of the distributor or
manufacturer guaranteeing the analysis;

tey——greder

{dy-—guaranteecd-anatysiss

fé}——aat--weight—-an&-—guaranteed——anuiysis—--eé--—ench
ingredient-———added-—to--a--biendy-—~together——with-—spreading
tnstructionss-and

(C} GUARANTEED ANALYSIS, OR, ON BLENDED FERTILIZER,

THE NET WEIGHT AND GUARANTEED ANALYSIS OF EACH INGREDIENT

ADDED; AND

+£r (D} other regquirements as established by rule.

(3) When distributed in containers, soil amendments
shall have a label affixed to or printed on the container.
when delivered in bulk the label shall be clearly 1legible
and shall accompany the delivery of the product. Tnis label
shall be supplied to the purchaser at the time of delivery
and at the time of invoicing. The label shall contain the
following information:

{a) net weight;

(b) name and address of the registrant cr licensee who
is responsible for tihe product;
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{c} brand and product name;

{d) guaranteed analysis;

(e} other requirements, sucn as particle size, as
established by rule.

Section 5. There is a new R.C.M., section numbered
3-1717.1 that reads as follows:

3-1717.1. Fees. (1) There snall be paid to the
department fees on all commercial fertilizer, except
specialty fertilizers sold in packages of ten (10) pounds or
less, and unmanipulated animal and vegetable manures
distributed in this state, provided that sales to
manufacturers or exchanges between them aré exempt. The
fees are:

(a) Inspection, twenty cents ($.20}) per ton. The
department may by rule after hearing, adjust the inspection
fee not to exceed a maximum of twenty-five cents ($.25) per
ton to maintain adequate funding for the administration of
this act. Any change in fee becomes effective on the £first
day of a reporting period. All registrants shall be given
notice of any change in fees before the effective date.

(b) Assessment, the fee prescribed in section 3-1729.
The assessment £fee shall be used to fund educational and

experimental programs as provided in sections 3-1729,

3-17306, 3-1731 and 3-1734, R.C.M. 1947.

{2) There shall be paid to the department on all soil
-11- HB 673
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amendments distributed in this state an inspection fee of
ten cents (5.10) per ton subject to the following
provisions:

{a) sales to manufacturer's or exchanges wvetween them
are exempt; and

(b)Y when less than fifty {50} tons of registered soil
amendment is sold per six (¢} montn period, there shall obe
paid to the department a fee of five dollars ($5) per so0il
amendment per six (6) month periocd in lieu of the ten cents
{($.10) ’per ton fee., Inspection fees shall be used by the
department for administration‘of this act.

{3] BEvery registrant AxD LICENSEE wno distributes a
soil amendment or comumercial fertilizer, except specialty
fertilizer in packages o¢f ten (10) pounds or 1less and

umanipulated manures, TO AN UNLICENSED OR UNREGISTERED

PERSON, in this state shall file with the department on
forms furnisned OR APPROVED by tlie department a semiannual
statement for the periods ending june 30 and December 31
setting forth the number of net tons of each commercial
fertilizer and/or soil amendment distributed in this state
during the six (6) month period. The report is due on or
before the thirtieth day of the month fellowing the close of
each period. The registrant snall pay the proper inspection
fee at that time.
I1f the tonnage report is not filed and the payment of
-12- HB 678
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inspection fee is not made within thirty (30) days after the
end of the period a collection fee amounting to iten percent
{10%) of the amount due but not less than ten dollars ($10}
shall be assessed against the registrant or licensee, and
the amount of fees due shall constitute a debt and become
the basis of a judgment against the registrant.

. (4) All fees collected for licenses, registration and
inspection, and moneys collected as penalties shall be
deposited in the state treasury to the credit of the
earmarked revenue fund for the purpose of administering this
chapter, including the cost of eguipment and facilities and
the cost of inspecting, analyzing and exanining commercial
fertilizer and soil amendments manufactured or distributed
in this state. Reserve funds may be invested by the
department with interest credited to the earmarked revenue
fund.

Section 6. Section 3-1718, R.C.H. 1947, is amended to
read as follows:

"3-1718. Inspection, sampling, analysis. {1) The
department, in cooperation with the agricultural experiment
station of Montana state university, shall sample, inspect,

analyze, and test commercial fertilizers and soil amendments

distributed in this state at a time and place and to an
extent necessary to determine whether the commercial

fertilizers or soil amendments are in compliance with this
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chapter. The deparitment may enter upon any public or private
premises during regular business hours in order to have

access to commercial fertilizers or soil amendments subject

tc this chapter.

(2) The methods of analysis and sampling shall be
those adopted by the department from sources such as those
of the association of official analytical chemists. The
results of analysis, together with additional information
the department considers advisable, shall be transmitted
promptly to the manufacturer and to the dealer or person in
whose possession the product was sampled.

{3} The department, in determining whether any
commercial fertilizer is deficient in plant food, or soil

amendment is deficient, shall be guided solely by the

official sample obtained and analyzed as provided for in
paragraphs (1) and (2) of this section.

{4} If on the basis of an inspection or the analysis
of the official sample a commercial fertilizer or soil
amendment is found to be subject to penalty or other legal
action, the department snall forward to the registrant
notification cf the violation at least ten {1l0) days before
its report is made public. If during Fhat peried no
adequate evidence to the contrary is made available to the
department, the report becomes official. Upon reguest, the
department siall furnish to the registrant a portion cf any
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sample found subject to penalty or other legal action.”

Section 7. There is a new R.C.M. section numbered
3-1720.1 that reads as follows:

3-1720.1. HMisbranding and adulteration -- pronibiticn.
No person shall distribute a misbranded or adulterated
fertilizer or soil amendment. (1)} A commercial fertilizer
or soil amendment is misbranded if it:

{a) carries any false or misleading statement upon or
attached to the container, or if false or misleading
statements concerning its agricultural value are made on the
container. or in any advertising matter accompanying or
associated with the product;

(b) 1is distributed under the name of another product;

{c} 1is not 1labeled as required in section 3-1716 and
in accordance with rules prescribed under this act; or

{(d) purports to be or is represented as a commercial
fertilizer, or is represented as containing a plant nutrient
or commercial fertilizer, unless that plant nutrient or
commercial fertilizer conforms to the definition of
identity, if any, prescribed by rule of the department. In
adopting this type rule the department shall give due regard
to commonly accepted d&efinitions and official fertilizer

terms as issued Dby the association of American plant food

" control officials.

Section 8. There is a new R.C.M. section numbered
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3-1721.1 that reads as follows:

3-1721.1. Licensce emnage reports -- confidentiality
-- inspection -- failure to file. +3}--Eaech-iscensee-shaii
fite-a—semiannuat-repers--covering—-the-——-periods--January--31
threugh--fune-36-and-duiy-i-through-becember-3iz~-Fhe-repeore
shnii-ineiedes

‘tar--beginning--~and---ending-—ecomereciai---fereiitzer
inventory—tonnage-by-qrades

+b}-~data-showing-tonnages—-received-py-grade-during-the
periodr-and

{ter——the—nane-of~-the-suppliers
Adi--vepores-shali-be-on-forme-provided-py-the-deparement-e»
in-a-form-appreoved-by-the-depariment--Reports—-are--due—-in
the——department-offsce—not-tater-than-thirey-+39j-days-after
the-ciose-of-the-pericd=

{1} Information contained in the reports shall be held
confidential by the department. Summary data published by
the department shall be in a form that will not disclose
details of any operation or business.

(2) The department has the right to inspect and audit,
during normal business nours, eacﬁ licensee's records for
tne purpose of verifying tonnage reports.

{3) Failure to file an accurate report constitutes a
violation of this act and may De punished by fine,
revocation of license, or both.
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Section 9. Section 3-1722, R.C.lM. 1947, is amended to
read as follows:

"3-1722. Pupnlications. The department snall publish at
least annually information concerning the sales of

commercial fertilizersy and so0il amendments together with

data on their production and use as it considers advisable,
and shall report the results of the analysis based on
official samples of commercial fertilizers and soil
amendmerts sold in this state.”

Section 13. Tne;:e is a new R.C.M. section numbered
3-1723.1 that reads as follows:

3-1723.1. Rules =-- adoption by departdent. {1) The
department may adopt those rules for commercial fertilizer
and soil amendment which are specifically authorized in this
act and those otasr reasonable rules necessary for the
efficient enforcement of this act.

(2) In adopting rules the department shall follow
procedures prescribed in the Montana Administrative
Procedure Act.

Section 11, Section 3-1724, R.C.M., 1947, is amended to
read as follows:

"3-1724. Cancellation or refusal of registration or
licenses. (1) The department may cancel the registration of

any commercial fertilizer or soil amendment and may refuse

to register any commercial fertilizer or scil amendment upon
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satisfactory evidence that the registrant has used
fraudulent or deceptive practices in the evasion or
attempted evasion of this chapter or any rules adopted under
it. However, no registration may be revoked or refused
until the registrant is given the opportunity to appeer—--<feor
a-—hearing--by-the-departmenty—as-provided-in-section-3-1323

amend his application or correct othex practices.

(2) The department may cancel any license or refuse to

license any person when it has satisfactory evidence that

the person has used fraudulent or deceptive practice in the

evasion or attempted ewvasion of this chapter or any rules

adopted under it. However, no license may be revoked or

refused until the person involved is given the opportunity

to appear for a hearing by the department."

Section 12. There is a new R.C.M. section numbered
3-1725.1 that reads as follows:

3-1725.1. Enforcement - embargo order -
condemnaticon. (1) When the department has reasonable cause
to believe any lot of commercial fertilizer or soil
amendment is in violation of this act or a rule adopted by
the department, it may issue and enforce a written or
printed embarge order, requiring the yperson holding the
commercial fertilizer or soil amendment not to dispose of it
in any manner until written permission is graanted by tae
department or the court. The department shall realease the

~18- dB 678



W

LE I

10
i1
12
13
14
15
16
17
18
1g
20
21
22
23
24

25

HB 0678/02

product when this act and the rules of the department have
been complied with. If compliance is not obtained within
thirty (30) days, the department may begin, or upon the
request of the registrant or the person holding the product
shall begin, proceedings for condemnation.

(2} Commercial fertilizer or scil amendment not in
compliance with this act or the rules of the department may
be seized on complaint of the department to a district court
in the area in which the product is located. 1If the court
finds the preoduct in violation of this act and orders its
condemnation, tne fertilizer or amendment shall be disposed
of in any manner consistent with the guality of the product
and state law. The disposition of the preoduct may not be
ordered by the court without first giving the owner or
person from whom the product was seized an opportunity te
apply to the court for release of the product or for
permission to process or relabel the product to bring it
into compliance with this act.

Section 13. There is a new R.C.M. section numbered
3-1726.1 that reads as follows:

3-1726.1. Plant food deficiency and commercial value.
(1) Penalty for nitrogen, available phospaoric acid or
phospnorus and potash or potassium. If the analysis shows
that a commercial fertilizer is deficient (a) in one or more
if its guaranteed primary plant foods (NPK) beyond the
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"investigational allowance™ as establisined by regulation, or

{b) if the overall index value of the fertilizer is
below the level estaplished by regulaticns, a penalty of two
(2} times the commercial wvalue of that deficiency, as
determined by the dealer or manufacturers' price on the date
of sampling of tue deficiency or deficiencies, shall be
assessed. Wnen a commercial fertilizer is subject to a
penalty under botn (a) and (b) the larger penalty applies,

{2) Penalty for other deficiencies -=- deficiencies
beyond .the investigational allowances as establisaed .oy
regulation in any otner constituent covered under section
3-1714.3 (1)¢{b), (c) and (d), R.C.M. 1947, wnich the
registrant is required to or may duarantee, shali be
evaluated and penalties shall be assessed at two times the
commercial value of the deficiency as determined by the
dealers' retail price on the date of sampling.

{3} Nothing contained in this section shall srevent
any person from appealing the department's decision to a
court of competent jurisdiction.

(4) All penalties assessed under this section shall be

paid to the consumer of tne lot, NOT TO LJNCEED ONE HUNDRED

{100) TOuS, of commercial fertilizer represented by tie
sample analyzed within three (3) months after the date of
notice from the department to the registrant or licensee.
If at the end of the three (3) month period, the consumer
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cannot be found, receipts shall be taken and promptly
forwarded to the department for deposit in the earmarked
revenue fund as provided in section 3-1717.1.

Section 14. Section 3-1727, R.C.M. 1947, is amended to
read as follows:

"3=-1727. Violations-enforcement proceedings -
judicial review. (1) If it appears from the examination of
any commercial fertilizer that this chapter or the rules
adopted under this chapter have been violated, the
department shall give notice of the wviolations to the
registrant, licensee, distributor, or possessor from whom
the sample was taken. A person notified shall be given an
opportunity to be aeard under rules of the department. If it
appears after a hearing, either in ihe presence or absence
of the person notified, that this chapter or rules issued
under this chapter have been viclated, the department may
certify the facts to the proper prosecuting attorney.

{2) A person wlo violates this chapter or the rules
adopted under this chapter, or who obstructs, prevents, or
attempts to prevent the department from performing its duty
under this chapter, is guilty of a misdemeanor and shall be
fined not less than three nundred dollars {$300} nor more
than five nundred dollars ($500) for the first wviolation,
and not less than three hundred dollars {($300) nor more than
one thousand dollars (31,000} for a subseguent violation. In
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all prosecutions under this chapter involving the
composition of a lot of commercial fertilizer, a certified
copy of the official analysis of the department is prima
facie evidence of the composition.

(3) Nothing in this chapter reguires the department to
report for prosecution or for the beginning of seizure
proceedings minor wviolations of this chapter when it
believes that the public interest will be best served by a
suitable notice of warning in writing,

(4) A prosecuting attorney to whom a wviolation is
reported shall prosecute the wviolator in a court of
competent jurisdiction without delay.

{5) The departmeht may apply for and the court may
grant a temporary or permanent injunction restraining any
person from violating or continuing to violate any of the
provisions of this chapter or any rule adopted under the
chapter notwithstanding the existence of other remedies at
law. The injunction shall be issued without bond.

{6) If a person adversely affected by an act, order, or
ruling made by the department under this chnapter is not
entitled to a hearing before the department to determine his
rights, he may within forty-five (45} days, sue in the
district court of any county where the alleged violation
giving rise to the department's act, order, or ruling
occurred, for new trial of the issues bearing upon the act,
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orxder, or ruling. After the trial the court may issue and
enforce those orders, judgments, or decrees it considers
proper, just, and eguitable.”

Section 15. Section 3-1728, R.C.M. 1947, is amended to
read as follows:

*3-1728. Exchanges between manufacturers. Nothing in
this act shall be construed to restrict or avoid sales or

exchanges of commercial fertilizers or soil amendment to

each other by importers, manufacturers, or manipulators who
mix fertilizer materials for sale or as preventing the free
and unrestricted shipments of commercial fertilizer or soil
amendment to manufacturers, or manipulators who' have

registered their brands and grades or licensed their

facilities as required by the provisions of this act.,"

Section 16, Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

Section 17. Repealer. Sections 3-1714, 3-1715,

3-1716, 3-1717, 3-1720, 3-1721, 3-1723, 3-1725, and 3~-1726,

R.C.M. 1947, are repealed.

Section 18. Effective date. Tais act is effective

January 1, 1976.
-End-
-23- HB 678
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HOUSE BILL NO. 678

INTRODUCED 8Y AAGESCH, GUIDERSON

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND
UPDATE COMMERCIAL FERTILIZER LAWS, MODIFYING AND ADDING
DEFINITIONS, CHANGING LICENSING REQUIREMENTS, RAISING
FERTILIZER IWSPECTION FEES, ESTABLISHING INSPECTION FEES FOR
SOIL AMENDMENTS, ALTERING THE TONNAGE REPORTING SYSTEM,
ESTABLISHING AN EFFECTIVE DATE; AMENDING SECTIONS 3-1714.1,
3-17i8, 3~-1722, 3-1724, 3-1727, AND 3-1728, R.C.M. 1947, AND
REPEALING SECTIONS 3-1714, 3-1715, 3-1716, 3-1717, 3-1720,
3-1721, 3-1723, 3-1725, AND 3-1726, R.C.M. 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. There is a new R.C.M. section numbered
3-1714.2 that reads as follows:

3-1714.2. Definitions. As used in this chapter:

{1} "Commercial fertilizer" includes any substance
containing one or more recognized plant nutrients which is
used for its élant nutrient content and which is designed
for use or claimed to have value in promoting plant growth,
yield or gquality of the crop.

{a}) "Fertilizer materials" is a commercial fertilizer
which either:

(i) contains irportant guantities of not more than
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one of tne primary plant nutrients (nitrogen, phosphoric
acid and potash), or

(ii}) nas approximately eighty~five percent (85%) of
its plant nutrient content present in the form of a single
chemical compound, or

(iii) is derived from a plant or animal residue or
oy-product or a natural mnmaterial deposit .which has been
processed in such a way that its content of primary plant
nutrients has not been materially changed except by
purification and concentration.

{b) "Mixed fertilizers" is a commercial fertilizer
(dry or liguid) containing any combination or mixture of
f;rtilizer materials.

(c) "Specialty fertilizer" is a commercial fertilizer
(dry or liquid) distributed primarily for nonfarm use, such
as aome gardens, lawns, shrubbery, flowers, golf courses,
municipal parks, cemeteries, greenhouses, and nurseries and
includes commercial fertilizers used for research or
experimental purposes,

{d) "Bulk fertilizer" is commercial fertilizer (dry or
liguid) distributed in nonpackage form, or in containers of
greater than one thousand (1000} pounds.

(e} T"Packaged fertilizer" is commercial fertilizer
{dry or liguid) distributed in sealed containers of one
thousand (1000) pounds or less.
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(2) "Brand” means a term, design, or trademark used in
connection with one {1} or several grades of commercial
fertilizer.

(3} "Grade" means the percentages of total nitrogen,
available phosphorus or phosphoric acid, and scluble
potassium or soluble potash stated in whole numbers in the
same tems, order, and percentages as in the guaranteed
analysis. Provided, however, that fertilizer materials,
bone meal, manures and similar raw materials may be
guaranteed in fractional units.

(4) *Official sample” means any sample of commercial
fertilizer taken by the department of agriculture AND SO

DESIGNATED BY THE DEPARTMENT.

{5) "Ton" means a net weight of two thousand (2000}

pounds avoirdupois.

(6) "Percent or percentage” means the percentage by
weight.

(7) "Person” means an individual, partnership,
association, firm, or corporation.

{8) "Distribute" means to offer for sale, sell,
barter, or otherwise supply commexcial fertilizers.

(9) “Distributor" means any person who distributes.

(10} "Registrant™ means the person who registers
commercial fertilizer and/or soil amendment.

(11) "Manipulated manures® means substances composed

-3- HE 678

W e o~ ot e W N

[ = e
[T I S PR NI Y

16
17
18
19
20
21
22
23
24

25

HB 0678/02

primarily of excreta, plant remains, or mixtures of such
substances whi;h have been processed in any manner,
including the ;ddition of plant nutrients, drying, grinding
and other means.

{12) "Soil amendment" means any material not included

" under commercial fertilizer, or those products subject to

the FPederal Insecticide, Fungicide or Rodenticide Act as
amended, which is added to soil or to plants for purposes of
ihfluencing the growth, yield or guality of the crop, soil
flora or fauna or other soil characteristics.

(13) "Licensee™ means any person who has obtained a
license from the department so he may legally distribute
commercial fertilizer other than specialty fertilizers or
soil amendment in this state.

Section 2. Section 3-1714.1, R.C.M. 1947, is
renumbered 3-1714.3, and is amended to read as focllows:

"3~-3734x3 3-1714.3. Guaranteed analysis. (1} Until the
department prescribes the alternative form under subsection
(2} of this section, "guaranteed analysis"™ means the minimum

percentage of plant nutrients claimed in the following order

and form:
(a) ‘Total nitrogen (N)-- -=-percent
Available phosphoric acid (P205)~====——c——- percent
Soluble potash (K20} - percent

(b} For unacidulated mineral phosphatic materials and
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basic slag, guarenteed--anatysis--includes--beti-totai-and

avniiabie—phesphorie—aeié-and-the—ﬂeéree-of-finenesse
4e}--For bone meal, tankage, and other organic

phosphatic materials, eguearanteed—anatysis--inciuvdes-tetal

phespherie-aetd the total phosphoric acid and/or degree of

fineness may also be guaranteed.

td+{c} Guarantees for plant nutrients other than
nitrogen, phosphorus, and potassium may be permitted or
required by rules adopted by the department. The guarantees
for other nutrients shall be expressed in the form of the
element. The sources of other nutrients inciluding, but not
limited to, oxides, salt, and chelates, may be required to
be stated on the application for ‘registration and may be
included as a parenthetical statement on the label, Other
beneficial substances or compounds , determinable by
laboratory methods, also may be guaranteed by permission of
the department. When any plant nutrients or other substances
or compounds are guaranteed, they are subject to inspection
and analysis in accord with the methods and regulations
prescribed by section 3-1718.

ter(d) Execept-when-prohibited-by-reguiationy-potentint

Potential basicity or acidity expressed in terms of calcium

carbonate eguivalent in multiples of one hundred (100)

pounds per ton, mey-be-shewn when required by regulation.

(2} If the department €£inds, after public hearing,
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that the requirement for expressing the guaranteed analysis
of phosphorus and potassium in elemental form would not
impose an economic hardship on distributors and users of
fertilizer by reason of conflicting labeling requirements
among the states, it may require by department rule that the

guaranteed analysis be in the following form:

Total nitrogen (N)- ——— percent
Available phosphorxrus (P)-- percent
Soluble potassium (K} - -percent

(3) The effective date of the rule may not be less
than six (6) months following the adoption of the rule. For
a period of two (2) years following the effective date of
the rule, the eguivalent of phosphorus and potassium may
also be shown in the form of phosphoric acid and potash.
However, after the effective date of a rule reguiring tnat
phosphorus and potassium be sioown in the elemental form, the
guaranteed analysis for nitrogen, phosphorus, and potassium
is the grade for those elements.

{4) Soil amendments shall guarantee the minimum

quantity of each active ingredient in terms approved by the

department or in terms as set forth in rules issued by the

department. They shall also meet any other regquirements

established by rule by the department.”

Section 3. There is a new R.C.M. section numbered
3-1715.1 that reads as follows:
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3-1715.1. Registration and licenses. (1) Each brand
and grade of fertilizer and each s0il amendment except
unmanipulated animal and wvegetable manures, shall be

registered BY THE MANUFACTURER before distribution in this

state., The application for registration shall be submitted
to the department on a form furnished or approved by the
department and shall be accompanied by a fee of ten dollars
($10) per grade for each fertilizer and for each soil
amendment with exception of specialty fertilizers in
packages of ten (10) pounds or less which shall be
registered at a fee of twenty-five dollars ($25) each. Upon
approval, the department shall furnish a copy of the
registration to the applicant. All registrations expire on
December 31 of each year. The application for registration
snall include:

{a) the brand and grade;

{b) the guaranteed analysis;

(c) the source of each plant food element guaranteed;

(d) . the name and address of the registrant;

(e) a copy or facsimile of each 1label and of

promotional material WHEN REQUESTED BY THE DEPARTMENT.

Further, the department shall require the applicant to
furnish replicated data, performed by a reputable
investigator whose work is recognized as acceptable by the
director of the agricultural experiment station or his
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designee, verifying any claims for effectiveness or
agricultural value of any fertilizer or scil amendment
product which is not generally recognized as having the
values claimed at the use rates recommended.

{2} A distributor may not be required to register any
brand or grade of commercial fertilizer which is already
registered under this section by another person.

{3} The plant nutrient content of every brand and
grade of commercial fertilizer shall remain uniform for the
period of registration.

{4) No person shall distribute in this state any type
of fertilizer or soil amendment, except unmanipulated animal
or vegetable manures, or specialty fertilizer, until a
license to distribute has been obtained, for each facility
distributing into this state and for each handling facility
in this state, from the department upon payment of a fifty
dollar (850} fee for each license. The department may
exempt, by rule, manufacturers. All licenses expire on
December 31 of each year and are subject to the following:

{a) The -application for license shall be on forms
provided by the department.

(b) The applicant shall provide a sample copy of
labeling to be used. The form of labeling shall meet
department standards, established by rule, and all lakeling
shall be in proper form.
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(c) The licensee is not reguired to register a grade
of fertilizer bien&ed—-te-—a—-—speéifée—--eustemer---er&er

REGISTERED BY THE MANUFACTURER, OR BLENDED TC GRADE FROM

REGISTERED FPRODUCTS BY THE LICENSEE.

(5) The manufacturer or distributor shall at all times
deliver a uniform grade of fertilizer or s50il amendment.
Wnen two (2) or more fertilizers are delivered in the same
load, they shall be thoroughly and uniformly mixed unless
they are in separate compartments.,

Section 4. There is a new R.C.M., section numbered
3-1716.1 that reads as follows:

3=-1716.1. Labeling. (1) Any commercial fertilizer
distributed in this state in eemeainers PACKAGES shall have
affixed to or printed on the container a label setting forth
in clearly legible and conspicuous form:

(a} the net weight;

(0} the name and address of the manufacturer or
distributor guaranteeing the analysis;

(e} +the brand and product name;

(d) the grade;

{e) the guaranteed analysis; and

(f) other requirements as established by rule.

(2) All commercial fertilizer delivered in this state
in bulk, whether a manufactured grade or blended grade,
shall be accompanied Ly a clearly legible document, which
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shall be supplied to the purchaser at the time of delivery,
and at the time his invoice is delivered. The document
shall show:

{a} net weight;

{b) name and address of the distributor or
manufacturer guaranteeing the analysis;

ter-—~grades

{tdr-—-gquaranteed-anatyaiss

{ter-—net-—weight--and -—guarantecd-——analysin-———ofe-reach
ingredient--—added--to——a-—biendy--together—with-—-spreadinyg
inseructionas—and

(C} GUARANTEED ANALYSIS, OR, ON BLENDED FERTILIZER,

THE NET WEIGHT AND GUARANTEED ANALYSIS OF EACH INGREDIENT

ADDED; AND

t+£¥ (D)} other requirements as established by rule.

(3) when distributed in containers, soil amendments
shall have a label affixed to or printed on the container.
When delivered in bulk the label shall be clearly 1legible
and shall accompany the delivery of the product. This label
shail be supplied to tne purchaser at the time of delivery
and at the time of invoicing., The label shall contain the
following information:

{a) net weight;

{b} name and address of the registrant or licensee who
is responsible for the product:
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{c) brand and product name;

{d) guaranteed analysis;

(e} other requirements, such as particle size, as
established by rule.

Section 5. There is a new R.C.M. section numbered
3-1717.1 that reads as follows:

3-1717.1. Fees. (1) There shall be paid to the
department fees on all commercial fertilizer, except
specialty fertilizers sold in packages of ten (10) pounds or
less, and unmanipulated animal and vegetable manures
distributed in this state, provided that sales to
manufacturers or exchanges between them are exempt. The
fees are:

(a) Inspection, twenty cents (5.20) per ton. The
department may by rule after hearing, adjust the inspection
fee not to exceed a maximum of twenty-five cents ($.25) per
ton to maintain adeqguate funding for the administration of
this act. Any change in fee becomes effective on the first
day of a reporting period. All registrants shall be given
netice of any change in fees before the effective date.

(b) Assessment, the fee prescribed in section 3-1729.
The assessment fee shall be used to fund educational and
experimental programs as provided in sections 3-1729,
3-1730, 3-1731 and 3-1734, R.C.M, 1947.

(2) There shall be paid to the department on all soil
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amendments distributed in this state an inspection fee of
ten cants ($.10) per ton subject to the following
provisions:

(a} sales to manufacturer's or exchanges vetween them
are exempt; and

{b) when less than fifty (50) tons of registered soil
amendment is sold per six (6) month period, there shall be
paid to the department a fee of five dollars {$5} per soil
amendment per six’ {6) month period in lieuv of the ten cents
($.10) per ton fee. Inspection fees shall be used by the
department for administration of this act.

(3) Every registrant AND LICENSEE who distributes a
soil amendment or commercial fertilizer, except specialty
fertilizer in packages of ten (10} pounds or less and

unmanipulated manures, TO AN UNLICEKRSED OR UNREGISTERED

PERSQON, in tnis state snall file with the department on
forms furnisned OR APPROVED by the department a semiannual
statement for the periods ending June 30 and December 31
setting forth the number of net tons of each commercial
fertilizer and/or soil amendment distributed in this state
during the six (6} month period. The report is due on or
before the thirtieth day of the month following the close of
each period. The registrant shall pay the proper inspection
fee at that time.
If the tonnage report is not filed and the payment of
-12- HB 678
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inspection fee is not made within thirty (30) days after the
end of the period a collection fee émounting to ten percent
{(10%) of the amount due but not less than ten dollars ($10)
shall be assessed against the registrant or licensee, and
the amount of fees due shall constitute a debt and become
the basis of a judgment against the registrant.

(4) All fees collected for licenses, registration and
inspection, and moneys collected as penalties shall be
deposited in the state treasury to the credit of the
earmarked revenue fund for the purpose of administering this
chapter, including the cost of equipment and facilities and
the cost of inspecting, analyzing and examining commercial
fertilizer and scil amendments manufactured or distributed
in this state. Reserve funds may be invested by the
department with interest credited to the earmarked revenue
fund.

Section 6. Section 3-1718, R.C.M. 1947, is amended to
read as follows:

"3-1718. Inspection, sampling, analysis. (1) The
department, in cooperation with the agricultural experiment
station of Montana state university, shall sample, inspect,

analyze, and test commercial fertilizers and soil amendments

distributed in this state at a time and pléce and to an
extent necessary to determine whether the commercial

fertilizers or soil amendments are in compliance with this
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chapter. The department may enter upon any public or private
premises during regular business hours in orxder to have

access to commercial fertilizers or soil amendments subject

to this chapter.

{2} The methods of analysis and sampling shall be
those adopted by the department from sources such as those
of the association of official analytical chemists. The
results of analysis, together with additional information
the department considers advisable, shall be transmitted
promptly to the manufacturer and to the dealer or person in
whose possession the product was sampled.

(3) The department, in determining whether any
commercial fertilizer is deficient in plant food, or soil

amendment is deficient, shall be guided solely by the

official sample obtained and analyzed as provided for in
paragraphs (1) and {(2) of this section.

(4) If on the basis of an inspection or the analysis
of the official sample a commnercial fertilizer or soil
amendment is found to be subject to penalty or other‘ legal
action, the department shall forward to the registrant
notification of the violation at least ten (10} days before
its report is made public. If during that period no
adequate evidence to the contrary is made available to the
department, the report becomes official. Upon regquest, the
department snall furnish to the registrant a portion of any
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sample found subject to penalty or other legal action.”

Section 7. There is a new R.C.M. section numbered
3-1720.1 that reads as follows:

3-1720.1. Misbranding and adulteration -~ prohibition.
No person shall distribute a misbranded or adulterated
fertilizer or soil amendment. (1) A commercial fertilizer
or soil amendment is misbranded if it:

(a) carries any false or misleading statement upon or
attached to the container, or if false or misleading
statements concerning its agricultural value are made on the
container or in any advertising matter accompanying or
associated with the product;

(b} is distributed under the name of another product;

(c) 1is not labeled as regquired in section 3-1716 and
in accordance with rules prescribed under this act; or

(d) purports to be or is represented as a commercial
fertilizer, or is represented as containing a plant nutrieat
or comaercial fertilizer, wunless that plant nutrient or
commercial fertilizer conforms to the definition of
identity, if any, prescribed by rule of the department. 1In
adopting this type rule the department shall give due regard
to commonly accepted definitions and official fertilizer
terms as issued by the association of American plant food
control officials.,

Section 8. There is a new R.C.M. section numbered
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3-1721.1 that reads as follows:

3-1721.1. Licensee tennage reports -- confidentiality
=-- inspection -- failure to file. <+i}-~Eaeh-iicensee~shaid
fite-a-semiannuai-repore--covering--che—-—periodas--danuary--3
through--Fune~38-and-duty-i~through-Beecember-3iz-—--Fhe-repore
shait-inecluades

+ar—-beginning-—and---ending- —eemmereiat~~~fosilizer
tnventory-tonnage-py-grader

by --data-showing-tonnages—received-by~grade-during-the
pertodr-and

tel-—the-name-af—~the-suppiters
Ali-~repores-shail-be-on-forma-provided-by—the-depareiment-or
in-a-form-approved-by~the-departments--Reports--ere——due~—in
the~-department-offtee-not-iater-chan-thirey-{38+-days-after
the-ciose-of-the-perieds ‘

{1} Information contained in the reports shall be held
confidential by the department., Summary data published by
the department shall be in a form that will not disclese
details of any operation or business.

{2) The department has the right to inspect and audit,
during normal business hours, each licensee's records for
the purpose of verifying tonnage reports.

{3) Failure to file an accurate report constitutes a
violation of this act and may be punished by fine,
revocation of license, or both.
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Section 9. Saction 3-1722, R.C.il. 1947, is amended to
read as follows: »

"3-1722, Publications. The department snhall publish at
least annually information concerning the sales of

commercial fertilizersy and soil amendments together with

data on their production and use as it considers advisable,
and shall report the results of the analysis based on
official samples of commercial fertilizers and soil
amendments sold in this state.”

Section 10. There is a new R.C.M, section numbered
3-1723.1 that reads as follows:

3~1723.1. Rules -- adoption by department. (1) The
department may adopt those ruleé for commercial fertilizer
and soil amendment which are specifically authorized in this
act and those other reasonable rules necessary for the
efficirnt enforcement of this act.

(2) In adopting rules the department shall follow
procedures prescribed in  the Montana  Administrative
Procedure Act.

Section 11. Section 3-1724, R.C.M. 1947, is amended to
read as follows:

"3-1724., Cancellation or__refusal of registration or
licenses. (1) The department may cancel the registration of

any commercial fertilizer or soil amendment and may  refuse

to register any commercial fertilizer or soil amendment upon
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satis factory evidence that the registrant has used
fraudulent or deceptive practices in the evasion or
attempted evasion of this chapter or any rules adopted under
it. However, no registraticn may be revoked or refused
antil the registrant is given the opportunity to appeawr--for
a-——hearing-~by-the-departmenty-as-provided-in-seetion-3-2323

amend his application or correct other practices.

(2) The department may cancel any license or refuse to

license any person when it has satisfactory evideace that

the person has used fraudulent or deceptive practice in the

evasion or attempted evasion of this chapter or any rules

adopted under it. However, no license may be revoked or

refused until the person involved is given the opportunity

to appeaxr for a hearing by the department.”

Section 12. There is a new R.C.M, section numbered
3-1725.1 that reads as follows:

3-1725.1. Enforcement - embargo order —
condemnation. (1} When the department has reasonable cause
to believe any 1lot of commercial fertilizer or soil
amendment is in violation of this act or a rule adopted by
the department, it may issue and enforce a written or
printed embargo order, requiring the person holding the
commercial fertilizer or soil amendment not to dispose of it
in any manner wuntil written permission is granted by the
department or the court. The department shall release the
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preduct when this act and the rules of the depariment have
been complied with. If compliance is not obtained within
thirty (30) days, the department may begin, or upon the
request of the registrant or the person holding the product
shall begin, proceedings for condemnation.

(2} Commercial fertilizer or soil amendment not in
compliance with this act or the rules of the department may
be seized on complaint of the department to a district court
in the area in which the product is located. If the court
finds the product in violation of this act and orders its
condemnation, the fertilizer or amendment shall be disposed
of in any manner consistent with the guality of the product
and state law. The disposition of the product may not be
ordered by the court without f£first giving the owner or
person from whom the product was seized an opportunity to
apply to the court for release of the product or for
permission to process or relabel the product to bring it
into compliance with this act.

Section 13, There is a new R.C.M. section numbered
3-1726.1 that reads as follows:

3-1726.1. Plant food deficiency and commercial wvalue.
{1) Penalty for nitrogen, available phosphoric acid or
phosphorus and potash or potassium. If the analysis shows
that a commercial fertilizer is deficient f{a) in cne or more
if its guaranteed primary plant foods (NPK) beyond the
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"investigational allowance® as established by regulation, or

{b) if the owverall index value of the fertilizer is
below the level establisihed by regulations, a penalty of two
(2} times the commercial wvalue of that deficiency, as
determined by the dealer ox manufacturers' price on the date
of sampling of the deficiency or deficiencies, shall be
assessed. When a commercial fertilizer is subject to a
penalty under both {a) and (b) the larger penalty applies.

(2) Penalty for other deficiencies =-- deficiencies
beyond the investigational allowances as established by
regulation in any other constituent covered under section
3-1714.3 (1} (b}, {(c) and {4d), R.C.M. 1947, which tihe
registrant is required to or may guarantee, snall be
evaluated and penalties shall be assessed at two times the
commercial wvalue of the deficiency as determined by the
dealers' retail price on tne date of sarwling.

{(3) WNothing contained in this section snall orevent
any person from appealing the department's decision to a
court of competent jurisdiction.

{4) All penalties assessed under this section shall be

paid to the consumer of the lot, NOT TO EXCEED ONE HUNDREZZ

{100) TONS, of commercial fertilizer represented by the
sample analyzed within three (3) months after the date cf
notice from the department to the registrant or licensee.
If at the end of the three (3) month period, the consumer

-20- HB 873
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cannot be found, receipts shall be taken and promptly
forwarded to the department for depésit in the earmarked
revenue fund as provided in section 3-1717.1.

Section 14. Section 3-1727, R.C.M. 1947, is amended to
read as follows:

"3-1727. Violatioans-enforcement proceedings -
judicial review. (1} If it appears from the examination of
any commercial fertilizer that this chapter or the rules
adopted under this chapter have been viclated, the
department shall give notice of the wvioclations to the
registrant, licensee, distributor, or possessor from whom
the sample was taken. A person notified shall be given an
opportunity to be neard under rules of the department. If it
appears after a hearing, either in the presence or absence
of the person notified, that this chapter or rules issued
under this chapter have been violated, the department may
certify the facts to the proper prosecuting attorney.

(2) A person who violates this chapter or the rules
adopted under this chapter, or who obstructs, prevents, or
attempts to prevent the department from performing its duty
under this caapter, is guilty of a misdemeanor and shall be
fined not less than three nundred dcllars ($300) nor more
than five nundred deollars ($500) for the first violation,
and not less than three hundred dollars ($300) nor more than
one thousand dollars ($1,000) for a subsequent violation. In
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all prosecutions under this chapter involving the
composition of a lot of commercial fertilizer, a certified
copy of the official analysis of the department is prima
facie evidence of the composition.

(3} Nothing in this chapter requires the department to
report for prosecution or for the beginning of seizure
proceedings minor violations of this chapter when it
believes that the public interest will be best served by a
suitable notice of warning in writing.

{4} A prosecuting att;rney t£o whom a violation is
reported shall prosecute the vwviolator inm a court of
competent jurisdiction without delay.

{5) The department may apply for and the court may
grant a temporary or permanent injunction restraining any
person from violating or continuing to violate any of the
provisions of this chapter or any rule adopted under the
chapter notwithstanding the existence of other remedies at
law. The injunction shall be issued without bond.

{6) 1f a person adversely affected by an act, order, or
ruling made by the department under this chapter is not
entitled to a hearing before the department to determine his
rights, he may within forty-five (45) days, sue in the
district court of any county where the alleged viclation
giving rise to the department's act, order, or ruling
occurred, for new trial of the issues bearing upon the act,
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order, or ruling. After the trial the court may issue and
enforce those orders, judgments, or decrees it considers
proper, just, and eguitable."

Section 15. Section 3-1728, R.C.M. 1947, is amended to
read as follows:

*3-1728. Exchanges between manufacturers. Nothing in
this act snall be construed to restrict or avoid sales or

exchanges of commercial fertilizers or soil amendment to

each other by importers, manufacturers, or manipulators who
mix fertilizer materials for sale or as preventing the free
and unrestricted shipments of commercial fertilizer or soil
amendment +to manufacturers, or manipulators who have

registered their brands and grades or licensed their

facilities as required by the provisions of this act.”

Section 16, Severability. 1If a part of this act Iis
invalid, all valid parts that are severable from the invalid
part remain in effect. 1If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

Section 17. Repealer.  Sections 3-1714,  3-1715,
3-1716, 3=-1717, 3=-1720, 3-1721, 3-1723, 3-1725, and 3-1726,
R.C.M, 1947, are repealed.

Section 18, Effective date. This act is  effective
January i, 1976.

~End-
-23= HB 678



March 17, 1975
SENATE COMMITTEE OF THE WHOLE
AMENDMENTS TO HOUSE BILL NO. 678
That House Bill No. 678, third reading, be amended as follows:

L. Amend page 12, section 5, line 23.
Following: "registrant"
Insert: "or licensee"
Following: "proper"
Strike: "inspection"

2. Amend page 12, section 5, line 23.
Following: "proper"
Strike: "inspection"

3. Amend page 12, section 5 (3), line 24.
Strike: "fee"
Insert: "fees, as set forth in subsection (1) of this section,"

4. Amend page 13, section 5 (3), line 1.
Strike: "inspection fee"
Insert: "fees"

[}
.

Amend page 13, seciton 5 (3), line 6.
Following: "registrant"
Insert: "or licensee"

6. Amend page 15, section 7 (1) (c), line 14.
Following: ''section"
Strike: "3-1716"
Insert: "3-1716.1"



Correcled Cop™ élIQhS

March 17, 1975

SENATE COMMITTEE OF THE WHOLE
AMENDMENTS TO HOUSE BILL NO. 678
That House B11ll No. 678, third reading, be amended as follows:

1. Amend page 12, section 5, line 23.
Following: "registrant"
Insert: "or licensee"

2. Amend page 12, section 5, line 23.
Following: "proper"
Strike: "inspection"

3. Amend page 12, section 5, line 24.
Strike: "fee"
Insert: "fees, as set forth in subsection (1) of this section,"

4, Amend page 13, section 5, line 1.
Strike: "inspection fee"
Insert: "fees"

5. Amend page 13, section 5, line 6.
Following: "registrant"
Insert: "or licensee"

6. Amend page 15, section 7, line 14.
Following: "section"
Strike: "3-1716"
Insert: "3-1716.1"
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LOUSE BILL WU. 678

INTKODUCED 5Y ARAGESOn, GUNDERSON

4 BILL FOR AN sCT ENTITLED: ™AW ACT 10 GEWEZEALLY REVILY aRD
UPDATE COMMELCIAL FERTILIZER L2WS, MNODLFYING ABD ADDING
DEFIRITIONS, CHANGING LICENSIkG RRQUIREKENTS, KAISING
PEERTILIZEE ISSPECTION PEES, ISTAGLISHING INSEFCT1ON FEES POK
SOIL AMENDMERTS, ALTEEIEG 1#AE TONNAGE LEPGRTING SYISTEN,
ESTABLISHIFG AN EPFECTIVE DATE; ABENDING SECT108S 3—-17M:.%,
3-1718, 31722, 3-1724, 3-1727, BND 3-171:8, EBE.C.M. 1947, BLND
EEPEALIKG SECTIONS 3—171W, 31715, 3-17%6, 31717, 3-1720,

31721, 3-1723, 31725, ANDL 3-1726, RH.C.M. 1947.%

BE IT ENACTED BY THE LEGISLATEFE CGF THE STATE OF BMORTANR:

Section 1. There is a new L.C.M. section numbered
3-1714.2 that reads as tollows:

3-17W.2. Definitions. As used in this chapter:

1) "Commercial tertilizer® includes any ~cubstance
containing one or wmore recognized plant nutrients which is
used for its plant nutrient content apd which is desiyned
for use or claimed to have value in promcting plant growth,
yield or guality of the Crog.

fa) ®Fertilizer materlals™ is & ceommercial fertilizer
which either:

(58] contains important cuantities of not more than
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one of the frimary plant nputrients (nitrogem, phosphoric
acid and potash), or

{(1i} has aprroximately eighty—five perceant (85%) of
its plant putrient conteat present in the torm of a single
chewical compound, or

(iii) is derived from a plant or animal residue or
by—product or a matural =zaterial deposit wbich bhas been
processed in such a way that its conteat ot primary plant
nutrients has not been wmaterially changed except by
purification and concentration.

{b) ™Aixed fertilizers™® is a commercial fertilizer
(dry or liguid) containing any ooabination or mixture of
fertilizer materials.

{c)} "Specialty fertilizer™ is a commercial itertilizer
{dry or liguid) distributed primarily for nonfarm use, such
as bhomse gardens, lawns, shrtbbery, ilowers, golf courses,
municipal parks, cemeteries, greenhouses, and nurseries and
includes coamercial fertilizers used for research or
eiperimental purposes.

{d) *bulk ftertilizer™ is commercial fertilizer (dry or
liguid) distributed in nonpackage tora, or in containers of
greater than one thousana (100} pounds.

(e} ™MPackaged fertilizer®™ is comsercial fertilizer
(dry or liguid) distributed ir secaled countainers of omne
thouvsand (3608} yournds or less.

—_—— ke 678
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(2) ™Brand™ means a ters, design, or trademark used in
connection with cne (1) or several grades of commercial
fertilizer.

(3) ®™Grade™ means the percentages of total nitrogen,
availadle phosphorus or phosphorie acid, and soluble
potassius or soluble potash stated in whole numbers in the
sare terms, order, and percentages as in the guaranteed
analysis. Provided, howvever, that fertilizer materials,
bone meal, manures and similar raw materials =may be
guaranteed in fractional units.

(#) ™official sample®™ means any saeple of commercial
fertilizer taken by the department of agriculture AND SO
DESIGEATED BY THE DEPARTMENT.

{5} "Ton"™ meaus a net weight of +tvo thousandé (2000)
pounds avoirdupois.

(6} "Percent or percentage™ aeans the percentage by
veight.

{7y “Percon™ means an individual, partnership,
association, firm, or corporation.

(8) ™“bistribute® weans to offer for sale, sell,
barter, or othervise supply comzercial fertilizers.

{%) *Distributor® means any person who distributes.

{10) “Registrant®™ aeans tLhe persen vho registers
commercial fertilizer and/or soil aaendment.

+(11) "™Eanipulated manures®™ =means substances coxposed

—3— BB €78
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primarily of excreta, plant rexains, or wmsidtures of such
substances which have been processed in aay sanber,
incloding the addition of plant matrients, drying, grinding
and other means.

{12) *S6il amendment™ =meanls any material not incluoded
under cosmercial fertilirer, or those products subject to
the Pederal Imsecticide, Fungicide or Rodenticide Act as
amended, whick is added to soil or to plants tor purposes of
influencing the growth, yield or guality of the <rop, scoil
flora or fauna or othber soil characteristics.

(13) "Licensee®™ meafis any person who has obtained a
license fros the department so he may legally distribute
commercial fertilizer other than specialty fertilizers or
soil amendsent ip this state.

Section 2. Section 3-171464.1, R.C.B. 1947, is
renusbered 3—-1718.3, and is amended to read as follows:

"3 3FW~+¥ 3-3714.3. Guaranteed analysis. (1} Until the
department presciribes the alternative form under subsection
{2) of this section, "guaranteed analysis™ means the minizum
percentage ot plant nutrients claired in the followving order
and form:

{a) ‘Total nitrogen (N} perceant

Available phosphoric acid (P205%) ——————————percent

Soluble potash (K20) percent

{b) - For unacidulated mineral phosphatic materials ana

—h— Hb 678
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basic slag, gearanteed——asaiysis—ineludes—>boti—totaland

4er—*e= bone acal, tankage, and other oryanic
phosphatic aaterials, <Guvarestecd —apalysis—ihelades—total
phesphoric—aeid the total phosphopic acid _andszor degree of
fipeness may also be guaranteed.

+d¥{c) sGuarantees for plant anutrients other than
nitrogen, phosphorus, and potassiom =may be peraitted or
required by rules adopted by the departlént. The guarantees
tor other nutrients shall be expressed in the form oi the
element. The sources of other nutrieants including, but not
liwmited +to, oxides, salt, and chelates, aay be regunired to
be stated on the application for registration and wmay be
included as a parenthetical statesent on the label. Gther
beneficial substances or compounds, determinable by
laboratory rethods, also may be guaranteed by permission of
the departaent. when any plant nutrients or other substances
or compounds are guaraiteed, they are subject to inspection
and analysis in accord with the methods and regulations
prescribed by section 3-1718.

e} (d) Freeptwhen—prohibited—by—Fedulortionr—potential
Potepntial basicity or acidity expressed iu_terms of calcium
carbopate egujvalent ip multiples of one hundred {100}
poupds per top, mey—beshowsr yhen requireq by regulation.

{2y 1f the department tinds, atftter public hearing,
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that the requirement for expressing the guaranteed analysis
of phosphorus and potassium in eleaental form would not
impose an econowic bardsaip on distributors and users of
fertilizer by reason of contlicting labelinyg reyuirements
among the states, it may reguire by departaent rule that the

guaranteed analysis be in the following form:

Total nitrogen (K} percent
Available phosphorus (P} percent
Soluble potassius ({K) percent

{3} The effective date of the rule may not be less
than six (6) months following the adoption of the rule. Por
a period of two {2) years following the effective date of
the rule, the eguivalent of phosphorus apd potassium may
also be shown in the form of phosphoric acid and potash.
Bowever, after the effective date of a rule requiring that
phosphorns and potassiuk be shown in the elemental fore, the
gusaranteed aunalysis tor nitrogen, phosphorus, ard potassiua
is the grade tor those elenents,

{4} Soil amendments shall guarantee _the mipjimum

guantity of each_active_inqredjent in terms approved by the
departpent or in terms as_set forth in rules issued by the

e ent. They shali also meet any other requiremsents
estabiisbed Ly rule by the Jderartiment.”

Section 3. There 1= a new k.C.M. sSection nusbered
3-1715.17 that reads as tollows:

—f— #b 678
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3-1715.1. HRegistratior and licenses. (1} Each brand
and grade of fertilizer and each so0il axendment except
unmanipolated aniwmal and vegetable manures, shall be
registered pPBY _THE MANDFPACIDERR betore distribution in this
state. The application for registration shall be submitted
to the department on a forw furnished or approved by the
department and shall be accompanied by a fee of tea dollars
($10) per grade for each fertilizer and for each soil
amendasent with exception of specialty tertilizers in
packages of ten (W) pournds or less vwvhich shall be
registered at a fee of tventy—five dollars ($25) each. Upon
approval, the departaent shall furnish a copy of the
registration to the applicant. All registrations expire on
December 31 of each year. The application for rTegistration
shall include:

{a) the brand and grade;

{b) the guaranteed analysis;

{c) the source of each plant food element guaranteed;

{d) the name and address of the registrant;

fe}) a copy or facsimile of each label apd of
promotional material WHEN EEQUESTED BY THE DEPABTNENT.

Purther, the department shall require the applicaat to
farnish replicated data, performed by a reputable
inrvestigator whose work is recognized as acceptable by the
director of the agricultural experiment statiomn or his

-7 ‘ 8B 678
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designee, veritying any claias for effectivesess or
agricaltural valne of any fertilizer or so0il amendsent
product which is not generally recognized as having the
values claimed at the use rates recosmended.

{2) & distributor say not be reguired to register any
brand or grade of comsercial fertilizer which is already
registered under this sectior by another person.

{3) The plant nutrient content of every brand and
grade of coamercial fertilizer shall remain unifors for the
period of registration.

(8} ¥o person shall distribute in this state any type
of tertilizer or scil amendaent, except unmanipulated animal
or vegetable manures, or sSpecialty fertilizer, until a
license to distribute has been obtained, for each facility
distributing into this state and for each handling facility
in this state, from the department upon payaent of a fifty
dollar (350) fee for each license. The department may
exeanpt, by rule, manufacturers. All licernses expire on
pecember 31 of each year amd are subject to the follovwing:

fa) The application for licemse shall be on forss
provided by the department.

{b) The applicant shall provide a sasple copy of
labeling to be gesed. The tors of labeling shall meet
department standards, established by rule, and all labeling
shall be-in proper fora.

—8— HB 678
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{c) The 1licensee is not reguired to register a grade

of fertilizer bplended—to—a——opecifie a4 rdes
1STEEED BY TH MANU JURER, OR LLESDED TO GRADE FhOM
B STERED PEODUCTS bY THE LICENSEE.

(5) The manufacturer or distributor shall at all tises
deliver a uniform grade of fertilizer or soil amendment.
When +two (2) or more fertilizers are delivered in the saae
load, they shall be thoroughly and uniforzly mized unless
they are in separate compartments. l

Section 4. There is & ne¥ E.C.A. section numbered
3—1716.1 that reads as follows:

3—1716.1. Labeling. {1} Any coasercial fertilizer
distridbuted in this state in eestainers PACKAGES shall have
affixed to or printed on the container a label setting forth
in clearly legible and conspicuous form:

(a} the net weight;

{b}) the mname and address of the manstacturer or
distributor guaranteeing the analysis; -

{(c} the brand and product nase;

()} the grade;

(e} the guaranteed analysis; and

{(f) other requirements as established by rule.

{2) All cosmercial fertilizer delivered in this state

in bulk, whether a sanufactured grade or blended grade,

shall he accompanied by a ciearly legible document, which

o P #5 ©78
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shall be supplied to the purchaser at the time of delivery,
and at the time bis invoice is delivered. ‘%the document
shall shoe:

{a) net weight;

{b) name and address of the distribuator or

smanufacturer guaranteeing the analysis;

ter—grader

C (411 HTEED AR 15, OR O¥ _BLEMNDED IZER
4 I __WRIGHT BD GUARANTEED ARAMLYSIS OF EACH GREDIENT
ADDED: ARD

+£) (D} other requirements as established by rule.

(3) thn distributed in coptainers, soil amendaents
shall have a label affixed to or printed on the container.
When delivered in bulk the label shall be clearliy 1legible
and shall accospany the delivery of the product. This label
shall be supplied to the purchaser at the time of Jdelivery
and at the time of invoicing. The label sbhall contain the
fellowipg intormation:

(a) net weight;

{b) name and address of the registrant or licemsee who
is responsible for the product;

—10— Hb 678
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{c} brand aad product name;

(d} guaranteed analysis;

(e) other requirements, such as particle size, as
established by rule.

Section 5. There is a pevw R.C.M. section pumbered
3-1717.1 that reads as follows:

3-1717.1. Fees. (1) There shall be paid to the
department fees on all commercial fertilizer, except
specialty fertilizers sold in packages of ten (10) pounds or
less, and unaanipulated animal amd vegetable manures
distributed in this state, provided that sales to
manufacturers or exchanges between them are exeapt. The
fees are:

{a) 1nspection, twenty cents ($.20} per ton. The
department may by rule after hearing, adjust the inspection
fee not to exceed a maximum of twenty-five cents ({($.25) per
ton to maintain adequate funding for the adainistration of
this act. Any change in fee becomes effective on the first
day of a reporting period. All registrants shall be given
notice of any change in fees before the effective date.

{b) Assessment, the fee prescribed in section 3—1729.
The assessaent fee shall be used to fund eduncational and
experimental programs as provided ipn sections 3-172%,
3-1730, 3-1731 and 3-173&, R.C.E. 1947.

*{2) There shall be paid to the department om all soil
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amendments distributed in this state an inspection fee of
ten cents ($.10) per tor subject to the following
provisions:

(a) sales to smansfacterer?s of exchanges between thea
are exeapt; and

(b) when less than fifty (50) tons of registered soil
amendment is sold per six (6) month period, there shall be
paid to the department a fee of five dollars ($5) per soil
amendment per six (6) momth period inm lieu of the ten cents
($.%) per ton fee. Inspection fees shall be used by the
departaent for administration of this act.

{3) Every registrant AND LICENSPE who distributes a
soil azendment or coamercial fertilizer, except specialty
fertilizer in packages of ten (1) pounds or less and
unsanipulated manures, TO B__UNLIC EDb__OR UBRBEGISYERED
EEBSOM, in this state shall tile with the department on
foras furnished OR APERUYED by the departaent a semiannual
statement for the periods ending June 30 and December 31
setting forth +the nuaber of mnet tons of each commercial
fertilizer and/or soil amendment distributed in this state
during the six (6) month perici. The report is due on or
before the thirtieth day of the month following the close of
vath peribd. The registrant OF LICENRSEE shall pay the
proper inspeetion—fee FEES, AS SET PORTH JN SUBSECTIOM {1}

OF THIS SECTION, at that time.
—~Te— H: 678
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If the tonmage report is not filed and the payaent of
iaspestion—iee FEES is not sade withiz thircty (30) days
after the end uof the period a collection fee amocunting to
ten percent (1A} of the avount due but not less than ten
dollars ($170} shall be assessed against the registrant or
licensee, and the amount of fees due shall constitute a debt
and become the basis of a judgment against the registrant OF
LICENSEE.

{4) All fees collected for licensés. registration and
inspection, and oaoneys collected as penalties shall be
deposited in the state +treasury to the credit of the
earmarked revenue fund for the purpose of administering this
chapter, including the cost of equipment and facilities and
the cost of inspecting, amalyzing and exaaining commercial
fertilizer and soil amendments manufactured or distributed
in this state. Feserve funds wxay be invested by the
departsent with interest credited to the earmarked revenue
fund.

Section 6. Section 3—~1718, h.C.M. 1947, is amended to
read as follows:

"3-—-1718. Inspection, sampling, analysis. {1 The
departaent, in cooperation with the agricultural experizent
station of Montana state university, skall saample, inspect,
analyze, and test commercial fertilizers and_soil amendments
distributed in this state at a tiae and place and to an
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extent mnecessary to dJdetermine whether the comgercial
fertilizers of__soil amendaepts are in compliance with this
chapter. The departuent may enter upon any public or private
premises during regalar busimess hours in order to have
access to commercial fertilizers or s0il amendments subject
to this chapter.

{2) The methods of analysis and saspling shall be
those adopted by the department fros sounrces such as those
of the association of official analytical chesists. The
results of apalysis, together with additional imformation
the department considers advisable, shall bLe transmitted
proaptly to the manufacturer and to the dealer or persomn in
wvhose possession the product vas sampled.

(3} The department, in determining whether any
commercial fertilizer is deficient in plant food, or_ soil
apendrent i deficien shall be guided solely by the
official sasple obtained and anmalyzed as provided for in
paragraphs (1) and (2) of this section.

(8) If on the basis of an inspection or the analysis
of the official <cample a commercial fertilizer or soil
apepdpent is fownd to be subject to penalty or other legal
action, the department shall forward to the registrant
notification of the violation at least ten {(10) days before
its report is =pade public. If during that period no
adeguate evidence to the contrary is made available to the

—~14— EB 678
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department, the report becoses official. Upon reguest, the
department shall furnish to the registrant a portion of any
sample found subject to penalty or other legal action.”

Section 7. There is a new R.C.M. sectiorn nuabered
3-1720.1 that reads as follovws:

3-1720.1. Misbranding and adulteration — probibition.
¥o person shall distribute a wmisbranded or adulterated
fertilizer or soil amendsent. (1) A commercial fertilizer
or s0il amendment is misbranded if it:

{a} carries any false or misieading statesment upom or
attached to the coantainer, or if ialse or =misleading
statements concerning its agricultural valne are made on the
container or imn any advertising matter accospanying or
associated with the product;

{b) is distributed under the name of another product;

(c) is not labeled as required in section 3—3Fe
3-1716.1 and in accordance with rules prescribed under this
act; or

fd) purports to be or is represented as a comkercial
fertilizer, or is represented as containing a plant mutrient
or cosmercial fertilizer, unless that plast nutrient or
comsercial tertilizer conforms to the definition of
identity, if amy, prescribed by rule of tbe departaent. 1In
adopting this type rule the department shall give due Tegard
to coamonly accepted definitions and ofticial fertilizer
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teres as issued by the association of American plapnt food
control officials.
Section b. There is a new H.C.B. section numbered

3-1721.1 that reads as follows:

3-1721.1. Licensee +‘eanage reports — confidentiality

— inspection — failure to file. +H—Each—ticensee—schail
i3 R 3 N tode—3 1
+hroagh—June30—and—July1-Shreough—Deoesber-3tv—Fho—report

{1} Informatior coxtaired in the reports shall be held

confidential by the departement. Summary data poblished by
the department ghall be in a form that will not disclose
details of any operation or business.

42) The department has the right to inspect and audit,
during normal business bhours, each licensee's records for
the purpose of verifying tconnage reports.

—16— BE 678
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{3) Pailure toc file an accurate report constitates a
violation of this act and wsay be punished by 1iine,
revocation of license, or both.

Section 9. Section 3~1722, R.C.A. 1947, is amended to
read as tollows:

»3_ %722, Poblications. The department shall publish at
jeast annuwally information concerning the sales of
commercial fertilizersy apd soil amepdments together with
data on their production and use as it Eonsiders advisable,
and shall report the results of the analysis based on
official samples of coamercial fertilizers gand _soil
apendmepts sold in this state.™

Section 1. There is a mnew R.C.A. section numbered
3-1723.1 that reads as follovws:

3-1723.1. BRules —— adoption by departaent. (1) The
departsent may adopt those rules for commercial fertilizer
and soil amendment which are specifically authorized in this
act and those other reasonable rules necessary for the
efficient enforcement of this act.

{2) In adopting rules the departaent shall follow
procedures prescr ibed in the Bontana Administrative
Procedure Act.

Section 11. Section 3-17:4, R.C.B. 1547, is apended to
Tead as follows:

#3-1724. cCancellation or_refusal of registration or
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licenses. {1] The department may cancel the registration of
any coemercial fertilizer or soil_ amendment apd mazy refuse
to register any commercial fertilizer of soil amendaent upon
satisfactory evidence that the registrant has used
fraudulent or deceptive practices in the ewvasion or
attempted evasion of this chapter or any rules adopted under

it. BHowever, no registration may be revoked or refused

until the registrant is given the opportunity to appear—£es

amend his application or correct other practices.

he_de t t a ny license or use to
license _apy person when it has satjisfactory evidence that
e as _use andulent or deceptive pr ce in__the

¥asji [+) texpte evasi ig_chapt o 1.

adopted under jit.  Hovwever, no ljicense say be _Tevoked or
refused untjl the person invoulwed jis given the opportunity

E for a heard by the art t."

Section 12. There is a bew EkE.C.M. section numbered
3~1725.1 that reads as follows:

3-1725.1. Enforcement —_— enbargo order —_—
condemnation. (1} When the department has reasonable cause
to believe any lot of commercial fertilizer or soil
amendsent is in violation of this act or a rule adopted by
the department, it may issue and enforce a written or
printed embargo order, requiring the person holding the

—18— 3B 678
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comsercial fertilizer or soil amendsmeat not to dispose of it
in any manner until written permission is granted by the
department or the court. The department shall release the
product when this act and the rules of the department have
been coaplied with. If cospliance is not obtained within
thirty (30) days, the department may begin, or apon the
request of the registrant or the person holding the product
shall begin, proceedings for condemnation.

{2} Commercial fertilizer or s0il amendsert not in
compliance with this act or the rules of the department may
be seized on complaint of the department to a district court
in the area in which the preduct is located. If the court
finds the product in violation of this act and orders its
condemnation, the fertilizer or amendsent shall be dicsposed
of 1in any eanper consistent with the guality of the product
and state law. The disposition of the product may not be
ordered by the court without first giving the owner or
person from whom the product was seized an opportonity to
apply to the court for release of the product or for
permission to process or relabel the product to bring it
inte compliance with this act.

Section 13. There is a Bpew H.C.M. section numbered
3-1726.1 that reads as follows:

3-1726.%. Plant focd deficiency and coamercial value.
{1) . Penalty for nmpitrogen, available phosphoric acid or

—19— ' EB 678
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phosphorus and potash or potassium. If the analysis shows
that a commercial fertilizer is deficient (a) in one or more
if dits guaranteed primary plant fooas (¥PK) beyond the
»investigational allovwance™ as established by regulatiom, or

tb) if the overall index value of the fertilizer is
below the level established by regulations, a penalty of tvo
(2) times the coxmercial valuoe of that deficiency, as
determined by the dealer or manufacturers' price on the date
of saapling of the deficiency or deficiencies, shall be
assessed. When a commercial fertilizer is subject to a
pepalty under bothk (a) and (b} the larger penalty applies.

{2) Penalty for other deficiencies —— deficiencies
beyond the investigational allovances as established by
regulation in any other coastitnent covered wunder section
3-171%.3  {1) (b}, {c}) and (d), R.C.M. 1947, which the
registrant is <Tequired to or may guarantee, shall be
evaluated and penalties shall be assessed at two times the
commercial value of the deficiepcy as determined by the
dealers' retail price on the date of saapling.

{3) ©Nothing <contained is this section shall prevent
any person fros appealing the department®’s decision to a
court of cospetent jurisdiction.

{8} A1l penalties assessed under this section shall be
paid to the consuser of the lot, NOT TC EICFED ONF HUNDRED

{100) TONS, of comsercial fertilizer represented bdy the
—20— B 676
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sample aralyzed within three (3) months after the date of
notice from the department to the registrant or 1licensee.
If at the end of the three (3) month period, the consumer
cannot be found, receipts shall be taken and promptly
forwvarded to the Adepartment for deposit ia the earmarked
revenue fund as provided in section 3-¥717.1.

Section 18, Section 3-1727, E.C.M. 1947, 1s amended to
read as follows:

#3-1727. Violations-enforcement proceedings —
judicial review. (1) If it appears froms the examipation of
any commercial fertilizer that this chapter or the rules
adopted ander this chapter have been viclated, the
departaent shall give notice of the viclations +to the
registrant, Jljcepsee, distributor, or possessor from whom
the sample was taken. A person notified shall be given an
opportunity to be heard under rules of the departaent. If it
appears after a hearing, either ip the preseace or absence
of the person notified, that this chapter or rules issued
under +this chapter bhave been vioclated, the department may
certity the racts to the proper prosecuting attorney.

{2} A person who violates this chapter or the rules
adopted under this chapter, or who obstructs, prevents, or
attempts to prevent the department fros perforaing its duoty
under this chapter, is guilty of a aisdemeanor and shall be
fined not less than three hundred dollars ($300}) nor Bmore
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than five hundred dollars ($500) for the first violation,
and not less than three hundred dollars {$300) nor more than
one thousand gollars ($1,000) tor a subsequent violation. In
all prosecutions under this chapter involving the
composition of a lot of comsercial fertilizer, a certified
copy of the oifficial analysis of the department is prima
facie evidence of the comrposition.

{3) HNothimg in this chapter regquires the department to
report for prosecution or for +the begimning of seizure
proceedings ninor violations of this chapter whea it
believes that the public interest will be best served by a
suitable notice of warning in writing.

(3) A prosecuting attorney to whom a violation is
reported shall prosecute the viclater in a court of
competent jurisdiction without delay.

(5} The departsent wmay apply for and the court may
grant a temporary or peramanent injunction restraining any
person from vioclating or continuing to violate any of the
provisions of this chapter or any rule adopted ander the
chapter mnotwithstanding the existence of other remedies at
lav. The injunction shall be isswved without bond.

(6) 1f a person adversely aifected by an act, order, or
ruling made by the departsent arder +this chapter is 1ot
entitled to a hearing before the department to determine his
rights, he w2ay within forty—five (45) days, sue in thke

~2F— HBbE 678
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district court of any county where the alleged violation
giving rise to the department®s act, order, or ruling
occurred, for new trial of the issues bearing upon the act,
order, or rulirg. 3after the trial the court may issue angd
enforce those ordexrs, judgments, or decrees it coasiders
proper, just, and equitable.®

Section 15. Section 3--1728, E.C.N. 1987, is amended to
read as follows:

*3-1728. Exchanges between manufacturers. Rothing in
this act shall be cobstrued to restrict or avoid sales or
exchanges of commercial fertilizers of soil amepdaent to
each othexr by importers, manufacturers, or manipulators who
mix fertilizer materials for sale or as preventing the free
and unrestricted shipments of commercial fertilizer o _soil
agendpept to m2nufacturers, or sanipalators who have
registered their brands and grades por ljicensed their
facjlitjes as regnired by the provisions of this act.®

Section 16. Severability. If a part of this act is
invalid, all valid parts that are severable froa the invalid
part remain in effect. If a part of this act is imvalid in
one or more of its applications, the part remains in effect
in all valid applications that are severable fror the
invalid applications.

Section 17. Repealer. Sections 3-1714, 31715,
3-%716, 31717, 31720, 31721, 31723, 3-1725, amd 3—1726,

—23- BB 678

R.C.M. 1947, are repealed.

Section 18.

Jannary 1,

197¢6.

Effective date.

—End—

This
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act is effective
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