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INTRODUCED BY 
•-.-r-~-~ 0 

A BILL FOR AN ACT ENTITLED: ~AN ACT TO AMEND SECTIONS 

11-3860 THROUGH 11-3864, R.C.M. 1947; TO CLARIFY THE 

REGUlATION OF SUBDIVISIONS; PROVIDll'IG AH IMMEDIATE EFFECTIVE 

DA'£E. a 

l3E rr ENAC'.I?ED uY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 11-3860, R.C.M. 1947, is amended to 

read as follows: 

"11-3860. Statement of purpose. It is the purpose of 

this act to promote the public healtil, safety, and general 

welfare by regulating tne suodivision of land; to prevent 

overcrowding of land; to lessen congestion in the streets 

and highways; to provide for adequate ligi1t, air, water 

supply, sewage disposal, parks and recreation areas, ingress 

and egress, and oti1er pWJlic requirements; to encourage 

development in narmony with tne natcural environment; to 

require t.1at tile subdivider asswne financial restJOnsibility 

for tne completion of improvements and cost of services 

required _ by t.1e subdivision; and to require uniforra 

monumentation of land s ubdi vis ions and transferring 

interests in real property by reference to plat or 

certificate of survey.• 
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Section 2. Section 11-3861, R.C.M. 1947, is amended to 

read as follows: 

•11-3861. Definitions. As used in this act, unless the 

context or subject matter clearly requires otherwise, the 

following 

meanings: 

words or phrases shall have the following 

(1) •certificate of survey• means a drawing of a field 

survey prepared by a registered surveyor for the purpose of 

disclosing facts pertaining to boundary locations. 

(2) •oedication• means the deliberate appropriation of 

land by an owner for any general and public use, reserving 

to himself no rights which are incompatible with the full 

exercise and enjoyment of the public use to which the 

property has been devoted. 

(2.1) "Division of land" means the segregation of one 

or more parcels of land from a larger tract held in single 

or undivided ownership by transferring, or contracting to 

transfer, title to or possession of a portion of the tract 

or properly filing a certificate of survey or subdivision 

plat establishing tne identity of the segregated parcels 

pursuant to this act. Provided ti1at where required by this 

act the land upon which an improvement is situated has been 

subdivided in compliance with this act, the sale, rent, 

lease or other conveyance of one or more parts of a 

building, structure, or other improvement situated on one or 
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more parcels of land is not a division of land and is not 

subject to the terms of this act. 

(3) "Examining land surveyor" means a registered land 

surveyor duly appointed by the governing body to r~view 

surveys and plats submitted for filing. 

(4) "Governing body" means a board of county 

commissioners or the governing authority of any city or town 

organized pursuant to law. 

(4 .1} 

parcel of 

"Irregularly 

land other 

snaped tract of land" means a 

than an aliquot part of tl1e United 

States government survey section or a United States 

Government lot the boundaries or areas of which cannot be 

determined without a survey or trigonometric calculation. 

(5} "Planned unit development" means 

development project consisting of residential 

industrial parks, shopping centers, or office 

a land 

clusters, 

building 

parks, or any combination thereof which comprises a planned 

mixture of land uses built in a prearranged relationship to 

each other and having open space and community facilities in 

carumon ownership or use. 

(6) "Plat" means a graphical representation of a 

suildivision showing tile division of land into lots, ,::>arcels, 

blocks, streets, and alleys, and oti.1er divisions and 

dedications. 

(7) "Preliminary plat" means a neat and scaled drawing 
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of a J?roposed sun division s.wwing the layout of streets, 

alleys, lots, blocks, and other elements of a sui:>division 

which furnish a basis for review by a governing bcxiy. 

{8) "Final 

subdivision and 

plat" means tile final 

dedication required oy 

drawing 

tnis act 

of tl1e 

to !Je 

~repared for filing for record with tne county clerk and 

recorder and containing all elements am.l require;nents set 

forth in this act and in regulations adopted ?Ursuant 

thereto. 

{9} "Registered land surveyor• means a person licensed 

in conformance with the l~ntana Professional Engineers' 

Registration Act (sections 66-2301 through 66-2347) to 

practice surveying in the state of Montana. 

(10) "Registered professional engineer" means a person 

licensed in conformance with tile Hontana Professional 

Engineers' Registration Act (sections 66-2301 tnrougn 

66-2347) to practice engineering in the state of Hontana. 

(11) "Subdivider" means any person who causes land to 

be subdivided or who proposes a subdivision of land. 

(12) "Subdivision• means a division of land, or land 

so divided, which creates one or more parcels eeftea~~~ 

~e~-~~--~wefte~--t~et-aeree~-eKe~~eiye-e£-~ie-reaaw«ys 

regardless of size, in order that the title to or possession 

of the parcels may be sold, rented, leased, or otherwise 

conveyed, and shall include any resubdivision: and shall 
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further include any condominium or area, regardless of its 

size, which provides or will provide multiple space for 

recreational camping vehicles, or mobile homes. A 

subdivision shall comprise only those parcels %ess-~aft 

~we~~y-t~&~--ae~es which have been segregated from the 

original tract, and the plat thereof shall show all such 

parcels whether contiguous or not. Provided, however, 

condominiums constructed on land divided in com~liance with 

tnis ci1apter are exem:.;>t from the provisions of this chapter. 

~%at-Aeeeas~efta%-sa%e•-meafte-efte-sa~e-er-a-d~Y~e~eft--e~ 

~aft~-w~~ft~~-afty-~we~ve-meft~h-1~~~-per~oa~ 

(13) "Subdivision improvements agreement" means one or 

more security agreements which may be accepted by a 

governing oody to secure tile construction of such pi.Wlic 

im~rovements within the subdivision as are required by 

suodivision regul~ions and shall include collateral, such 

as, but not limited to, eerformance or property bonds, 

private or public escrow agreements, loan commitments, 

assignments of receivables, liens on j?rOi?erty, deposit of 

certified funds, or otner similar surety agreements." 

Section 3. Section 11-3862, R.C.M. 1947, is amended to 

read as follows: 

"11-3862. Surveys required--exceptions--standards for 

monumentation. (1) All divisions of land for sale otner than 

a subdivision after the effective date of this act into 
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parcels which cannot be described as 1/32 or larger aliquot 

parts of a United States government section or a United 

States government lot must be surveyed by or under the 

supervision of a registered land surveyor. 

(2) Every subdivision of land after June 30, 1973, 

shall be surveyed and platted in conformance with this act 

by or under the supervision of a registered land surveyor. 

Subdivision plats shall be prepared and filed in accordance 

with this act and regulations adopted pursuant thereto. All 

division of sections into aliquot parts and retracement of 

lines must conform to United States bureau of land 

management instructions, and all public land survey corners 

shall be filed in accordance with Corner Recordation Act of 

Montana (sections 67-2001 through 67-2019) • Engineering 

plans, specifications, and reports required in connection 

with public improvements and other elements of the 

subdivision required by the governing body s~all be prepared 

and filed by a registered engineer or a registered land 

surveyor as their respective licensing laws allow in 

accordance with this act and regulations adopted pursuant 

tilereto. 

(3) Tne county clerk and recorder of any county shall 

not record any instrument which purports to transfer title 

to or possession of a parcel or tract of land which is 

required to· be surveyed by this act unless the required 
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certificate of survey or subdivision ~lat has been filed 

with the clerk and recorder and the instrument of transfer 

describes the parcel or tract by reference to the filed 

certificate or plat. 

(4) Instruments of transfer of land which is acquired 

for state highways may refer by parcel and project number to 

state highway plans which have been recorded in compliance 

with section 32-2413, and are exempted from the surveying 

and platting requirements of this act: provided, however, 

that if such parcels are not shown on ilignway plans of 

record, instruments of transfer of such parcels shall be 

accompanied oy and refer to appropriate certificates of 

survey and plats when presented for recordins. 

(5) The provisions of this act shall not apply to the 

division of state-owned land unless the division creates a 

second or subsequent parcel from a single tract for sale, 

rent or lease for residential purposes after July 1, 1974. 

(6) Unless the method of disposition is adopted for 

the purpose of evading this act, the following divisions of 

land are not subdivisions under this act but are subject to 

the surveying requirements of ti1is section for divisions of 

land not amounting to subdivisions. 

(a) Divisions made for the ~ur~ose of relocating 

common boundary lines between adjoining properties. 

(b) Divisions made for the purpose of a gift or sale 
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to any member of the 1 an downer' s immediate family • 

(c) Divisions made by sale or agreem~t to buy and 

sell where the parties to the transaction enter a covenw<t 

running with the land and revocable only by mutual consent 

of the governing body and the property owner that the 

divided land will be used exclusively for agricultural 

purposes. Any change in use of the land for anything other 

than agricultural purposes subjects the division to the 

provisions of this chapter. 

tet-h-&i~~e-div~e~eft-e£-a-~ee~-wheft-~e--~afteeet~eft 

~e-e~eee~~~-ee~e~ 

(7) Subdivisions created by rent or lease are exempt 

from the surveying and filing requirements of thi.s act but 

must be submitted for review and approved by the goven1ing 

body before portions thereof may be rented or leased. 

(B) Unless the method of disposition is adopted for 

the purpose of evading this act, the requirements of this 

act shall not apply to any division of land: 

(a) which is created by order of any court of record 

in this state or by operation of law, or which, in the 

absence of agreement between the parties to the sale, could 

be created by an order of any court in this state pursuant 

to the law of eminent domain (sections 93-9901 tilrough 

93-9926): 

{b) which is created by a lien, mortgage, or trust 

-a-
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indenture; 

(c) which creates an interest in oil, gas, minerals, 

or water which is now or hereafter severed from the surface 

ownership of real property; 

(d) which creates cemetery lots; 

(e) which is created by the reservation of a life 

estate; 

(f) which is created by lease or rental for farming 

and agricultural purposes. 

(9) The sale, rent, lease, or other conveyance of one 

or more parts of a building, structure, or otner improvement 

situated on one or more parcels of land is not a division of 

land, as that term is defined in this act, and is not 

subject to the requirements of this act. 

(10) The department of intergovernmental relations 

shall, in conformance with the Montana Administrative 

Procedure Act (sections 82-4201 through 82-4225), prescribe 

uniform standards for monumentation and for the form, 

accuracy, and descriptive content of records of survey. 

(ll) It shall be the responsiDility of tne governing 

body to require the replacement of all monuments removed in 

the course of construction.• 

Section 4. Section 11-3863, R.C.N. 1947, is amended to 

read as follows: 

"11-3863. Enforcement by governmental 
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subdivisions--adoption of regulations--public hearing. (1) 

The governing body of every county, city, and town shall, 

before July 1, 1974, adopt and provide for the enforcement 

and administration of subdivision regulations reasonably 

providing for the orderly development of their 

jurisdictional areas; for the co-ordination of roads within 

subdivided land with other roads, both existing and planned; 

for the dedication of land for roadways and for public 

utility easements; for the improvement of roads; for the 

provision of adequate open spaces for travel, light, air and 

recreation; for the provision of adequate transportation, 

water, drainage, and sanitary facilities; for the avoidance 

or minimization of congestion; and for the avoidance of 

subdivision which would involve unnecessary environmental 

degradation; and the avoidance of danger or injury to 

health, safety, or welfare by reason of natural hazard or 

the lack of water, drainage, access, transportation or other 

public services or would necessitate an excessive 

expenditure of public funds for the supply of such services. 

Prior to adopting or amending subdivision regulations 

pursuant to this act, the governing body shall submit the 

proposed regulations or amendments to the division of 

planning and economic development of the department of 

intergovernmental relations for review. 

Before the governing body adopts subdivision 

-10- HB ~sz 
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regulations pursuant to this section it shall hold a public 

hearing thereon and shall give public notice of its intent 

to adopt such regulations and of the public hearing by 

publication of notice of the time and place of the hearing 

in a newspaper of general circulation in the county not less 

than fifteen (15) nor more than thirty (30) days prior to 

the date of the hearing. 

(2) Not later than December 31, 197 3, the department 

of intergovernmental relations, through its division of 

planning, shall, in conformance with the Montana 

Administrative Procedure Act (sections 82-4201 through 

82-4225), prescribe reasonable minimum requirements for 

subdivision regulations adopted pursuant to this act. The 

minimum requirements shall include detailed criteria for the 

content of the environmental assessment required by this 

act. The department shall provide for the review of 

preliminary plats by those agencies of state and local 

government and affected public utilities having a 

substantial interest in a proposed sUbdivision1 provided, 

however, that such agency or utility review shall not delay 

the governing body's action on the plat beyond the time 

limit specified herein, and the failure of any agency to 

complete a review of a ?lat shall not be a basis for 

rejection of the plat UJ the governing body. 

(3) In prescribing the minL~um contents of the 
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subdivision regulations, the department of intergoverlli~ental 

relations, through its division of planning, shall require 

the submission by the subdivider to the governing body of an 

environmental assessment. 

(3.1) When a subdivision is proposed in an a;rea for 

which a master plan has been adopted pursuant to sections 

11-3801 through 11-3856 and the proposed subdivision will be 

in compliance with the plan c~ and when tne subdivision will 

contain fewer than ten (10) parcels aftd-iess-~~a-~w~y 

~~t-aeres, none of wnich are larger than one (1) acre in 

size, a planning board established pursuant to sections 

11-3801 through 11-3856 and having jurisdictioq over the 

area involved may exempt the subdivider from the com~letion 

of all or any portion of the environmental assessment. When 

such an exem?tion is granted, the ?lanning board shall 

prepare and certify a written statement of the reasons for 

granting tile exemption. A copy of this statement shall 

accompany the preliminary plat of the subdivision when it is 

submitted for review. Where no proper!¥ established planning 

board having jurisdiction exists, the governing body may 

grant exemptions as specified in this paragraph. 

(4) vfuere required the environmental assessment shall 

accompany the preliminary plat and shall include: 

(al a description of every body or stream of surface 

water as may be affected by the proposed subdivision, 

-12-
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together with available ground water information, and a 

description of the topography, vegetation and wildlife use 

within the area of the proposed subdivision; 

{b) maps and tables showing soil types in the several 

parts of the proposed subdivision, and their suitability for 

any proposed developments in those several parts; 

{c) a coiTillunity impact report containing a statement 

of anticipated needs of the proposed subdivision for local 

services, including education and busing, roads and 

maintenance, water, sewage, and solid waste facilities, and 

fire and police protection; 

(d) such additional relevant and reasonable 

information as may be required by the department through its 

division of planning. 

(5} Local subdivision regulations shall include 

procedures for the summary review and approval of 

subdivision plats containing five {5) or fewer parcels where 

proper access to all lots is provided, where no land in the 

subdivision will be dedicated to public use for parks or 

playgrounds and which have been approved bY the de~artment 

of nealth and environmental sciences where such approval is 

required by sections 69-5001 througQ 69-5005; provided that 

reasonable local regulations may contain additional 

requirements for summary approval. 

(6} Subdivision regulations may autl.arize the 
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governing body to grant variances from the regulations when 

strict compliance will result in undue hardship and when it 

is not essential to the public welfare. Any variance granted 

pursuant to this subsection must be based on specific 

variance criteria contained in the suudivision regulations. 

t~t--~eea~--r~~ia~iens-m~-ppeYiee-~ha~-in-iie~-e£-~he 

eemp~e~ft-e£-~e-eefts~ue~ieft-e~--aft1--~~ie--~eYemeft~s 

prier--ee--ehe--apprevai-e£-a-~ifta~-pia~7-~e-~everftift~-~y 

s~aii-~~ui~e-a-be~-er-e~er--reasenabie--s~ity7--in--an 

ameun~--~--wi~--sare~y-a~-eendi~iens-sa~i&i~pY-~e-~7 

previein~-£e~-afta-see~~-~-eens~ee~ien-ane-~s~a~ia~ieft 

e£-seeh--imprcvemen~--wi~in--a--pe~iee--s~i£iea--by--~~e 

~everftin~-be&y-aftd-expressee-ift-~he-be~s-~er-see~~~YT 

{7) No subdivision may be approved until the 

subdivider has submitted and the governing body has 

approved, one or a combination of the following: 

(a) a subdivision improvements agreement in which the 

subdivider aqrees to construct any required public 

improvements snown in the plat together with collateral 

which is sufficient, in the judgment of the governing body, 

to provide for the comple·tion of those improvements in 

accordance with design and time specifications; or 

{b) other agreements or contracts setting forth the 

plan, method, and parties responsible for tile construction 

of any required public improvements shown in the plat which, 

-l
4-H B r;5 ~ 
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in the judgment of the governing body, will grovide for ~1e 

completion of those improvements in accordance with design 

and time specifications. 

(B) As improvements are completed, b1e subdivider or 

his agent may apply to the governing body for a release of 

part or all of the collateral deposited with the governing 

body. Upon inspection and apgroval, the governing body 

shall release the collateral. If the governing body 

determines that any of the stipulated improvements are not 

constructed in substantial compliance with specifications, 

it shall furnish the subdivider a list of specific 

deficiencies and shall be entitled to withhold collateral 

sufficient to ensure substantial compliance. If the 

governing body determines that the subdivider will not 

construct any or all of the improvements in accordance with 

all of the specifications, it may withdraw and employ from 

the deposit of collateral such funds as may be necessary to 

construct the improvement or improvements in a=ordance with 

the specifications. 

(9) The governing body shall require the subdivider to 

compensate the applicable jurisdiction if the subdivision 

will burden existing local services so as to create a net 

revenue deficit. Compensation shall equal the estimated 

cost of services for the subdivision, when fully developed, 

minus anticipated tax revenues from the developed 

-15-
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sUJx.:ivis~on. Ti1e estimated cost of services s,1all be oased 

on information SUJ?plied anu reviewed in the community impact 

report ;>rovided for in section ll-3863 (4} (c) ; and s,,all 

include, out not be limited to, education and busing, roads 

aild maintenance, water, _sewage, solid waste facilities, and 

fire and police >'rotection. 

-tat ( 1()) In the event taat a»y govern in,] lJody lla,; not 

ado,;t~d subdivision regulations oy July 1, 19 7 4, wilicit mP-et 

or exceed tne _llrescribed minimum requirements, tile 

depart.-nent snall, chrough its divisio11 of "'lanning, no lat.cr 

than January 1, 1975, promulgate reasonaole regalations to 

ile enforced by the governing oody. If at any time thereafter 

tne governing body adopts its own subdivision regulations, 

these shall Sl.Jt>ersede those promulgated by the department 

but shall be no less stringent, 

{11) The additional requirements i?rovided for snall 

take effect upon ~1e effective date of this act. T:1e 

dej?artment s;1all modify its minimum requirements to comply 

wi ~'l. this act within s.ixty (60) days of >'as<~ age and eac;l 

governing body shall amend its subdivision regulations so as 

to meet or exceed t.ile minimw~l re<,~ ui re;nen to3 iJy July 1, 19 7 :J. 

The procedl,lres and time periods for de,;>aroaenta! review and 

enforcement in case of noncor.1~liance i'rovided in subsection 

(10) shall applY." 

Section 5. Section 11-3864, R.C.M. 1947, is amended to 

-16-
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read as follows: 

"ll-3864. Dedications of portions of subdivisions to 

the public--cash donations in lieu of dedications--waivers. 

(1) A plat of a residential subdivision snail show that 

one-ninth (1/9) of the combined area of lots five (5) acres 

or less in size and one-twelfth (1/12) of the combined area 

of lots greater than five (S) acres in size, exclusive of 

all otner dedications, is forever dedicated to the public 

for parks or playgrounds. No dedication may be required for 

the combined area of those lots in the subdivision which are 

larger than ten {10) acres exclusive of all other 

dedications. Tne governing body, in consultation with the 

plafu,ing board naving jurisdiction, may determine suitable 

locations for such parks and playgrounds. 

{2} Where, because of size, topography, shape, 

location, or other circumstances, the dedication of land for 

parks or playgrounds is undesirable, the governing body may, 

for good cause shown, make an order to be endorsed and 

certified on the plat accepting a cash donation in lieu of 

the dedication of land and equal to t;,e fair market value of 

the amount of land that would have been dedicated. For the 

purpose of this section, the fair market value is the value 

of the ~l'!.!l~iori.Sed subdivided, unimproved land. Such cash 

donation shall be paid into the ;?ar;.; fund to oe used for b1e 

purchase of additional lands or for the initial develop~ent 
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of parks and playgrounds. 

{3) If the proposed plat provides for a planned unit 

development with land permanently set aside for park and 

recreational uses sufficient to meet the needs of the 

persons who will ultimately reside therein, tne governing 

bOdy may issue an order waiving land dedication and cash 

donation requirements. 

(4) If a tract of land is being developed under single 

ownership as a part of an overall plan, and part of the 

tract has been subdivided and sufficient park lands have 

been dedicated to the public from the area that has been 

subdivided to meet the requirements of this section for the 

entire tract being developed, the governing body shall issue 

an order waiving the land dedication and cash donation 

requirements for the subsequently platted area. 

(5) The local governing body may waive dedication and 

cash donation requirements where all of the parcels in a 

sUbdivision are five (5) acres or more in size and where the 

subdivider enters a covenant to run with the land and 

revocable only by mutual consent of the governing body and 

the property owner that the parcels in the subdivision will 

never be suodivided into parcels of less than five (5) acres 

and that all parcels in ~~e subdivision will be used for 

single family dwellings. 

(6) The governing body may waive dedication and cash 
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1 donation requirements when ti"le subdivi<i-ar agrees to create a 

2 property owners' association for tne proposed subdivision 

3 and to deed to the association land to be held in perf)etuity 

4 for use as parks or playgrounds. Tne area of land to be 

5 deeded to the association shall equal the amount that would 

6 otherwise have been dedicated to public use. 

7 (7) The governing body may waive dedication and cash 

8 donation requirements for subdivision to be created by rent 

9 or lease where the subdivider agrees to develop parks or 

10 playgrounds within the subdivision for the common use of the 

11 residents of the subdivision. The area of land to be 

12 reserved for thl.s purpose shall equal the amount that would 

13 otherwise nave been dedicated to the public.~ 

14 section 6. Severability. If a part of this act is 

15 invalid, all valid parts that are severable from the invalid 

16 part remain in effect. If a part of this act is invalid in 

17 one or more of its applications, the part remains in effect 

18 in all valid applications that are severable from the 

19 invalid applications. 

2 0 section 7. Effective date. This act is effective upon 

21 passage and approval. 

-End-

-19-



~ 

IIIIth Legislature BB 0652/()2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1':1 

20 

:tl 

2:.: 

23 

211 

25 

HOUSE BILL 10. 652 

IITBODUCED BY ~EBBIS, BDEIIEKEMS, KELOY ., 

Approved by Committee 
on Natural Resources 

I BILL l'OR All ACT EJITU'LED: •11 ACT TQ IBEID SECTIOIS 

11-3860 THROUGH 11-38611, B.C.I'l. 1947; TO CLABll'Y TilE 

BEGULlTION OF SUuDIYISIOIS; PBOYIDIIG II II'!BEDIATE EPPECTIYE 

DATE." 

liE 11' EJACTED BY THE LBGISLATUBE OF THE S'l'U'll 01' !101'1'111: 

Section 1. Section 11-3860, R.C.B. 1947, is aaended to 

real! as follows: 

•11-3860. Stateaent of purpose. It is the purpose of 

this act to proaote the public health, safety, and general 

welfare by regulating the subdivision of land; to prevent 

overcrowding of land; to lessen congestion in the streets 

and highways; to provide for adequate light, air, water 

supply, sewage disposal, parks and recreation areas, ingress 

and egress, and other public requireaents; to encourage 

developaent in haraony with the natural environaent; ~ 

reijQi£~9 ~v ~he s&~iivisiesa and to require uniform 

aonuaentation of land subdivisions and transferring 

interests in real property by reference to plat or 

certificate of survey." 
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• 
Section 2. Section 11-3861, B.C.B. 1947, is aaended to 

read as follows: 

•11-3861. Definitions. As used in this act. unless the 

context oc subject aatter clearly requires otherwise. the 

following voros or phrases shall have the following 

aeanings: 

(1) •certificate of survey• aeans a drawing of a field 

survey prepared by a registered surveyor for the purpose of 

disclosing facts pertaining to boundary locations. 

{2) •Dedication• •eans the deliberate appropriation of 

land by an owner for any general and public use, reserving 

to hi•self no rights which are incoapatible with the full 

exercise and enjoyaent of the public nse to vbich the 

property has been devoted. 

{2.1) •Division of land• aeans the segregation of one 

or aore parcels of land fro• a larger tract held in single 

or undivided ownership by transferring, or contracting to 

transfer, title to or possession of a portion of the tract 

or properly tiling a certificate of survey or subdivision 

plat establishing tbe identity' of the segregated parcels 

pursuant to this act. ~rovided that where required by this 

act the land upon which an i•rroveaent is situated has been 

subdivided in coapliance with this act, the sale, rent, 

lease or other conveyance o~ one or aore parts of a 

building, structure, or other iaproveaent situated on one or 
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aore parce~s of land is aot a diYision of land and is not 

subject to the tens of this act. 

(3) ·~aaininq land sarYeyor• aeans a registered land 

surYeyor duly appointed by the goYerning body to re•iev 

sar•eys and plats sabaitted for filing. 

(4) •GoYerning body• •eans a board of county 

coaaissionexs or the goYerning authority of any city or town 

orqanized paxsuant to lav. 

(4.1) •Irregularly shaped tract of land• aeaas a 

parcel of laud other than an aliquot part of the Oaited 

States ,goYernaeat sar•er section or a ODit.ed States 

GoYeruaent lot the boundaries or areas of vbicb canaot be 

deteraiaed vitboat a sar.ey or trigona.etric calculation. 

(5) •Planned unit deYelopaent• aeans a land 

deYelop•ent project coasistiag of residential clusters, 

indastrial parts, shopping centers, or office baildiag 

parks, or aay coabination thereof which coaprises a planned 

aixture of land uses built in a prearranged relationship to 

each other and laYing open space and co•aanity facilities in 

coaaon ownership or use. 

(6) •Plat• aeaBS a graphical representation of a 

sahdiYision showing the diYision of land into lots, parcels, 

blocks, streets, and alleys, and other diYlSions and 

dedications. 

(7) •Pre1iaiaary plat• aeans a neat and scaled drawing 
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of a proposed subdiYisioa showing the layout of streets, 

alleys, lots, blocks, and other ~leaents of a subdivision 

which famish a basis for re•iev by a go•~rning body. 

(8) •Final plat• aeans the final drawing of the 

subdiYision and dedication regnired by this act to be 

prepared for filing for recoxn with the county clerk and 

recorder aad coataining all e1e•ents and reqoireaents set 

forth in this act and in regulations adopted pursuant 

thereto. 

(9) •i!egiatered land sur.eyor• aeans a person licensed 

in confQraance with the Bontana Professional Engineers• 

Registration let (sections 66-2301 through 66-23117) to 

practice surveying in the state of Bontana. 

(10) •Registered professional engineer• •eans a person 

licensed in conforaance with the ~ontaDa Professional 

Engineers• Registration let (sections 66-2301 through 

6&-23.7) to practice engineering in the state ot Boatana. 

(11) •subdivider• aeans any person who causes land to 

be subdivided or who proposes a sabdiYision of land. 

C12) •snbdiYision• aeans a di•ision of land, or land 

so diYided, wbich creates one or aore parcels --·•iltie! 

lees ~aaa ..... , f39J aaees, e•e*esive af p•~Iia eeaiVBfS 

rrsardless 9f a1ae, in order that the title to or possession 

of the parcels aar be sold, rented, leased. or otherwise 

conveyed, and shall include aay resubdi•isioa; and shall 

--- HB 652 
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further include any condominium or area, regardless of its 

size, which provides or will provide multiple space for 

recreational camping vehicles, or mobile homes. A 

subdivision shall comprise only those parcels ~~-~fteft 

~eft~Y ~~~t--eeree which have been segregated from the 

original tract, and the plat thereof shall show all such 

parcels whether contiguous or not. Provided, however, 

condominiums constructed on land divided in compliance with 

this chapter are exempt from the provisions of this chapter. 

+i~t-A&eea~e~~~e•-meafte-efte-~~e~-e-~~~eft--of 

~a--~~ft--~-~we~~e-men~ft-~~it-perie~~ (13) •ocCASIONAL 

SALE• MEANS ONE SALE OF A DIVISION OF LAND WITHIN ANY 

TWELVE-MONTH (12) PERIOD. 

~ (14) ~subdivision improvements agreement" means 

one or more security agreements which may be accepted by a 

governing body to secure the construction of such public 

improvements within the subdivision as are required by 

subdivision regulations and shall include collateral, such 

as, out not limited to, performance or property bonds, 

private or public escrow agreements, loan commitments, 

assignments of receivables, liens on property, deposit of 

certified funds, or other similar surety agreements. • 

Section 3. Section 11-3862, R.C.M. 1947, is amended to 

read as follows: 

"11-3862. Surveys required--exceptions--standards for 
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aonusentation. (1) All divisions of land for sale other than 

a subdivision a£ter the e££ectiwe date of this act into 

parcels which cannot be described as 1/32 or larger aliquot 

parts o£ a United States governaent section or a Dnited 

States governaent lot snst be surveyed by or under the 

supervision of a registered land surveyor. 

(2) Every subdivision of land after June 30, 1973, 

shall be surveyed and platted in conforaance with this act 

by or under the supervision of a registered land surveyor. 

Subdivision plats shall be prepared and filed in accordance 

with this act and regulations adopted pursuant thereto. All 

division of sections into aliquot parts and retracesent of 

lines aust confora to United States bureau o£ land 

aanageaent instructions. and all public land survey corners 

shall be filed in accordance vith Corner Recordation Act of 

Bontana (sections 67-2001 through 67-201~). Engineering 

plans, specifications, and reports required in connection 

with public iaproveaents and other eleaents of the 

subdivision required by the governing body shall be prepared 

and filed by a registered engineer or a registered land 

surveyor as their respective licensing laws allow in 

accordance with this act and regulations adopted pursuant 

thereto. 

(3) The county clerk and recorder of any county shall 

not record any instruaent which purports to transfer title 
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to or possessio& of a parcel or tract of land which is 

required to be surveyed by this act unless tke required 

certificate of survey or subdivision plat has been filed 

vith the clerk and recorder and the instruaeat of transfer 

describes the parcel or tract by reference to the filed 

certificate or plat. 

(4) Instraaeats of transfer of land which is acquired 

for state highways aay refer by parcel and project nuaber to 

state highway plans which have been recorded in coapliaace 

with section 32-2413, and are exeapted fro• t~e surveying 

aad platting reqv.ireaeats of this act; provided, however, 

that if snch parcels are not shown on highway plaas of 

record, instruaents of transfer of such parcels shall be 

accoapanied by and refer to appropriate certificates of 

survey aDd plats vhen preseated for recording. 

(5) The provisions of this act shall not apply to the 

division of state-owned land unless the division creates a 

second or subseqaeat parcel froa a single t~act for sale, 

reat or lease for residential purposes after July 1, 1974. 

(6) Unless the aethod of disposition is adopted for 

the purpose of evadiag this act, the following divisions of 

land are not subdivisions under this act but are subject to 

the surveying regv.ireaents of this section for diYisioas of 

land not aaountiDg to subdiYisions. 

(a) Divisions •ade for the purpose of relocating 
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coaaon bonndarJ lines between adjoining properties. 

(b) DiYisions •ade for the purpose of a gift o~ sale 

to any aember of the landovner•s i•aediat~ faaily. 

(c) Divisions •ade by sale or aqreeaent to buy and 

sell where the parties to tke transaction enter a covenant 

running with the land and revocable only by autual consent 

of th~ governing body and the property ovaer that the 

divided laad vill be used e•clasively for agricultural 

purposes. Iny change in use of the land for anything other 

than agricultural purposes subjects the division to the 

provisioas of this chapter. 

tit I •'-•le '~• .. ••• e~ a paPeel v~ea ~~e ~Eaeea_.iea 

is aa eeeasieaal sale. lPt I SJBiL8 p!fiSIQI or I PlRCEL 

!811 ~HI ~IAJSAC7IQJ lS Af OCCJSIQIAL SlLE, 

(7) subdivisions created by rent or lease are e~eapt 

froa the surveying and filing requireaents of this act bot 

aust be subaitted for review aad approved by the goveraing 

body before portions thereof aay be rented or leased. 

{8) Unless the aethod of disposition is adopted for 

the purpose of etadinq this act, the requireaents of this 

act shall aot apply to anr diYision of land: 

{a) which is created bJ ocder of aar court of record 

in this state or by operation of law, or which, in the 

absence of agreeaent between the parties to the sale, could 

be created by an order of any court in this state pursuant 
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to the law of eainent doaain (sections 93-9901 through 

93-9926); 

(b) which is created by a lien, aortgage, or trust 

indenture; 

(c) which creates an interest in oil, gas, ainerals, 

or water which is now or hereafter severed fro• the surface 

owner8hip of real property; 

(d) which creates ceaetery lots; 

(e) which is created by the reservation of a life 

estate; 

(fJ which is created by lease or rental for faraing 

and agricu~tural purposes. 

(9) The sale, rent, lease, or other conveyance of one 

or aore parts of a building, structure, or other iaproveaent 

situated on one or aore parcels of land is not a division of 

land, as that tera is defined in this act, and is not 

subject to the reguireaents of this act. 

(10) The departaent of intergovernmental relations 

sha:n, in conforaance with the 5ontana ldainistrative 

Procedure Act (sections 82-4201 through 82-4225), prescribe 

unifora standards for aonuaentatiou and for the fora, 

accnrac}, and descriptive content of records of survey. 

(11) lt shall be the responsibility of the governing 

body to require the replaceaent of all aouuments reaoved in 

the course of construction." 
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Section 4. Section 11-3863, R.C,M. 1947, is amended t 

read as follows: 

~11-3863. Enforcement by governmental subdivisions 

adoption of regulations -- public hearing. (1) The governin 

body of every county, city, and town shall, before July 1 

1974, adopt and provide for the enforcement an 

administration 

providing for 

of subdivision regulations 

the orderly development 

reasonabl 

of thei 

jurisdictional areas; for the co-ordination of roads withi 

subdivided land with other roads, both existing and planned 

for the dedication of land for roadways and for publi 

utility easements; for the improvement of roads; for th 

provision of adequate open spaces for travel, light, air an 

recreation; for the provision of adequate transportation 

water, drainage, and sanitary facilities; for the avoidancE 

or minimization of congestion; and for the avoidance of 

subdivision which would involve unnecessary environmental 

degradation; and the avoidance of danger or injury tc 

health, safety, or welfare by reason of natural hazard 01 

the lack of water, drainage, access, transportation or ethel 

public services or would necessitate an excessivE 

expenditure of public funds for the supply of such services, 

Prior to adopting or amending subdivision regulation! 

pursuant to this act, the governing body shall submit thE 

proposed regulations or amendments to the division of 

-10- HB 6~ 
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planning and ecoaoaic developaeat o~ the departaent of 

intergovernaental relations ~or review. 

Before the governing bodJ adopts snbdi'fision 

regulations pnrsaant to this section it shall hold a public 

aearing thereon and shall give public notice of its intent 

to adopt such regulations and of tbe public hearing by 

publication of notice of the tiae and place of the hearing 

in a newspaper of general circulation in the county aot less 

than fifteen (15, nor aore than thirty (30) days prior to 

the date of the bearing. 

(2) Wot l&ter than Deceaber 31, 1973, the departaent 

of iatergoYernaeatal relations, through its di'Jision of 

plaaning, shall. in conforaaace with the l!ontana 

ldainistrative Procedure let (sections 82-4201 through 

82-4~25), prescribe reasonable ainiaua reguireaents tor 

subdivision regulations adopted pursuant to this act. The 

ainiaua reguireaents shall include detailed criteria for the 

content of the environaental assessaent reguired by this 

act. The departaent shall provide for the reviev of 

preliainary plats by those agencies of state and local 

governaent and affected public utilities having a 

substantial interest in a proposed subdivision: provided~ 

however, that such agency or utilit~ review shall not delay 

the governing body 1 s action on the plat beyond the tiae 

liait specified herein, and the failure of any agency to 
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coaplete a review of a plat shall not be a basis for 

rejection oi the plat by the governing body. 

(3) In prescribing the ainiaua r:ontents of the 

subdivision regulations, the departaent oi intergovernaental 

relations, through its division of planning, shall require 

the subaission by the subdivider to the governiag body of an 

environaeutal assessaent. 

(3.1) When a subdivision is proposed ia nn area for 

wbicb a aaster plan has beea adopted pursuant to sections 

11-3801 through 11-3856 and the proposed subdivision will be 

in coapliance with the plan erAJi when the subdivision will 

contain fewer than ten (10} parcels aea less •••• ••e••f 

tall) aeeea, 191e of Jhich •re larger t••• oae t1t acpe'ip 

~ a planning board established pursuant to sections 

11-3801 through 11-3856 and having juri~diction over the 

area involved aar exeapt the subdivider froa the coapletion 

of all or any portion of the enviroaaental assessaent. When 

such an exeaptioa is granted. the planning board shall 

prepare and certify a vritten stateaent of the reasons tor 

granting the exeaption. I copy of this stateaent shall 

accoapany the preliainary plat of the subdivision vhen it is 

subaitted for re'fiew. Where no properlJ established planning 

board having jurisdiction exists, the governing body aay 

grant exeaptious as specified ia this paragraph. 

{IJ) Where required the environaental assessaent shall 
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accoapany the preliainary pl<lt and shall inclode: 

(a) a description of every body or streaa of surface 

water as aay be affected by the proposed subdivision. 

together with available ground water intoraation. and a 

description of the topography. vegetation and wildlife use 

within the area of the proposed subdivision; 

(b) maps and tables shoving soil types in the several 

parts of the proposed subdivision, and their suitability for 

any proposed developaents in those several parts; 

(c) a coaaunity iapact report containing a stateaent 

of anticipated needs of the proposed subdivision for local 

services, including education and busing, roads and 

aaintenance, water. sewage, and solid waste facilities. and 

fire and police protection; 

(d) such additional relevant and reasonable 

inforaation as aay be required by the departaent through its 

division of planning. 

(5) Local subdivision regulations shall include 

procedures for the suaaary revie" and approval of 

subdivision plats containing five (5) or tever parcels where 

proper access to all lots is provided, where no land in the 

subdivision will be dedicated to public use for parks or 

play~ronnds and which have been approved by the departaent 

of health and environaental sciences vbere such approval is 

required by sections 6~5001 through 69-5005; provided that 
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reasonable local regulations aay contain additional 

requireaents for suaaary approval. 

(6} SuhdiYision regulations aay authorize the 

governing body to grant variances froa the regulations when 

strict coapliance will result in undue hardship and when it 

is not essential to the public welfare. Any variance granted 

pursuant to this subsection aust be based on specific 

variance criteria contained in the subdivision regulations. 

&8Bfle41iea e£ 41\e eeestll!'eetoieB ef ••1 palil.ie iapl!'eveB&Bls 

pEieE tie tlee appE"eval ef a £teal. plat, tae teveFBiat heir 

saal.l. E'e!&iFB a aeai ee etaee Eeaseaalil.e see.e!tlfw ia aa 

a•eaat aei vi~ saeety aei eeesi.aeas satisfae41eE'f te it, 

pl!'eviiiat feE' aai see&E'iBt tlee eeaslFaetiea aad iestal.latiea 

ef see\ iapl!'eve•e•ts vitaia a peE"iei speei~iei ay tee 

f&Veeaiat aeiy aad eap£essei iR the eeaie eE elhe£ seea£ity. 

(7) Wo subdivision aay be approved until the 

§UbdiYider has SUbBitted and the goYerning body has 

approved, one or a CO!binatiop of the following: 

ta\ a subdivision iaproveaents agreeaent in which the 

subdivider agrees to construct any required public 

iaproveaents shown in tbe__p!a! together with collateral 

vbich is sufficient, in the 1udgaent of the goverpinq body, 

to provide for the coapletion of those iaproveaents in 

accordance with design and tiae specifications; or 

-111-- HB 652 



1 

2 

3 

• 
5 

6 

7 

8 

9 

10 

11 

12 

1l 

n 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2' 

25 

HB 06!>2/02 

Cbl other agree•ents or cottracts set\ing tortk the 

plap~ pethod~ AJl4 parties respopsi,ble tor the coutrvctiep 

of apy reauire4 public iapro!elepts §jOVD ip tile plat vhic:b 1 

ip the ipdgaent of the go!etpinq bpdJ, will proyide for the 

poapletiqp of those iaproieaepts in accordapce with desiqa 

apd tiae seecificatiops~ 

181 As i•Pto!Mepts are ooapleted~ the su.bdiyider or 

his aqent uy appb to the qoieraipg body for a release of 

part or all of the collttetal deposited viU the go!erpilg 

l!o!lt1 Upon iJ!Bpectiop an4 app:ronl~ the goyapiaq body 

sltall release t,be collateral.. U the aoyeginq body 

deteniJes tyt: uy of the stip•lat.ed iaproyegat§ are not 

coastncted ill nbstapt.ial C!)lpliance with specificatiops. 

it sha11 fugi§b the spbdi!ider a list ot specific 

deficiencies apd shall be eptitled to withhold collateral 

sufficient to epsare substantial poapliance• lf tbe 

qoyernina bod! deter•ipes !hat the spbdiyider will not 

cotstrgct apy or all of the iaproreaepts in accor4aace •ith 

;all o! tile specificatio!l.6 1 it MY rithdrav lid •PloY froa 

tJte deposit of etllateul su£h hads as au be pecusan to 

CQ1struct the inro•uent or ianoieJ&ts in as:por4nce vith 

tke specificatiots. 

f8t l'b lftiUiall hh &!tall E~e Ue IIII!IHHU $8 

1!••••••\e ~ae •••liaaile 1••il'6"'•• iL ·-· ••••ifis*•• 
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eeet ef eef!i!!l fer tie ••@di•istaa, vtea f!!*J iewelaeei, 

tit!& •••ieieatea ttt re•etaee tree the aeweleped 

W4ihif!lba Be eeUut" peet et ter•i!Mll! shU lie hsei 

!'I iafeEWial !lf!#e4 Mi rwri.evei ia tte !Htnj;ty itJllloet. 

fepeH pn•MM fer ill ueti!l 11 3!ii3 flU f!!/1 1 aJHi shall 

MAt ••i•i•IA••e• ••ilf• ••••••• @!lie vaete fteilitiesr aad 

fl«e aM !!J4ee pnteeUM, 

~~(91 In the e1ent that any goYerning body has 

not adopted subdivision regulatiaos by July 1, 19711, vbich 

aeet or exceed the prescribed ainiaua reguireaents, the 

departaeot snail, through its diYision of planning, no later 

than January 1, 1975, pro1nlgate reasonable regulation~ to 

be enforced by the gov~rning body. lf at any tiae thereafter 

the governing body adopts its ovn subdivision regulations, 

these shall supersede those proaalgated by the depart•ent 

but shall be no less stringent. 

ii!t«10l fhe additional reguireaeats pro•ided tor 

syll take effect PJ?Oll tbe effectiYe date of this act,. 'fbe 

~£PiftJent BRill !9difi its ljpitUI reqJipeaent§ to ooiPlJ 

vitb this tct witbip siJty C60l dtJS of pas§!ge and each 

goyeraiag bpdJ shall ateAd it§ s!bdivisiOP regulations so as 
to teet or eweed the ainian reguil:ueats by Jub 11 1975. 

The procyduns apd ti.ae period£ for depa.rtaental ruiev aad 
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tnforceaent in case of nop9Q!pliance proTided in spbsection 

<101 shall apply.• 

section 5. Section 11-3864. k.C.B. 1947, is aaended to 

read as follows: 

•11-3864. Dedications of portions of subdivisions to 

the public--cash donations in lieu of dedications--waiTers. 

(1) A plat of a residential subdiTision shall show that 

one-ninth (1/9} of the coabined area of lots fiTe (5) acres 

or less in size and on~welfth (1/12} of the coabined area 

of lots greater than five {5) acres in size, exclusive of 

all other dedications, is foreier dedicated to the public 

for parks or playgrounds. lo dedication aay be required for 

the coabined area of those lots in the subdivision which are 

larger than ten {10) acres exclusive of all other 

dedications. The governing body, in consultation with the 

planning board haYing jurisdiction, aay deteraine suitable 

locations for such parks and playgrounds. 

(2) Where, because of size, topography, shape, 

location, or other circuastances, the dedication of land for 

parks or playgrounds is undesirable. the governing body aay, 

for good cause shown. aake an order to be endorsed and 

certified on the plat accepting a cash donation in lieu of 

the dedication of land and equal to the fair aarket value of 

the amount of land that would have been dedicated. Por the 

purpose of this section, the fair market Ialue is the value 
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of the aasahiiYiiei sub9ivided. uniaproved land. Such cash 

donation shall be paid into the park fnnd to be used for the 

purchase of additional lands or tor the initial develop~ent 

of parks and playgrounds. 

(3) If the proposed plat provides for a planned unit 

development vith laud permanently set aside for park and 

recreational uses sufficient to aeet the needs of the 

persons vho will ultiaately reside therein. the goierning 

body aay issue an order waiTing land dedication and cash 

donation requireaents. 

(4) If a tract of land is being deYeloped under single 

ownership as a part of an OTerall plan, and part of the 

tract has been subdivided and sufficient park lands have 

been dedicated to the public fro• the area that has been 

subdivided to aeet the requireaents of this section for the 

entire tract being developed. the goierning body shall issue 

an order waiving the land dedication and cash donation 

reqnireaents for the subsequently platted area. 

(5) The local governing body aay waive dedication and 

cash donation requireaents where all of the parcels in a 

subdivision are five (5} acres or aore in size and where the 

subdiTider enters a covenant to run with the lana and 

revocable only by autual consent of the governing body and 

the property owner that the parcels in the subdivision will 

neYer be subdivided into parcels of less than fiie {5~ acres 
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1 and that all parcels in the sabdi<rision will be nsed for 

2 single faaily dwellings. 

3 {6) ~be gOYerning body aay vai<re dedication and cash 

4 donation requireaents when the subdi<rider agrees to create a 

5 property owners• association for the proposed snbdi<rision 

6 and to deed to tle association land to be held in perpetuity 

1 for use as parks or playgro11Jids. 'the area of lud to be 

8 deeded to the association shall eqaal the aaovnt tlat would 

9 otlervise ha'le beeD dedicated to ptbllc u.se. 

10 {7) fte gowerning body HJ vaiwe dedication ud cash 

11 donation requireaents for subai'lisioa to be created by rent 

12 or lease where t•e subdiwider agrees to deTelop parks or 

13 playgrounds witbia the subdiTisioa for the coaaon use of the 

14 residents of the subaiTision. !'lie area of lead to be 

15 reser'led for this purpose shall eqaal the aaoant that would 

16 otherwise ha<re beea dedicated to the public." 

11 Section 6. 5e<rerability. If a part of this act is 

18 inwalid, all valid parts that are se<rerable froa the iDYalid 

19 part reaain in effect. rf a part of this act i.s i.BYalid in 

20 oae or aore of its applications, the part reaains in effect 

21 b all walid applications that are sewerable froa the 

22 inTalid applications. 

23 Section 7. EffectiTe date. ftis act is effectiTe upon 

24 passage and approTal. 

-l:nd-
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BOUSE BILL NO. 652 

INTRODUCED BY KEM~US 1 HUENNEKENS 1 MELOY 

A BILL FOR AN ACT 

11-3860 THROUGH 

ENTITLED: •AN ACT TO AMEND SECTIONS 

11-3864, R.C.M. 19471 TO CLARIFY THE 

REGULATION OF SUBDIVISIONS; PROVIDING AN IMMEDIATE EFFECTIVE 

DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section ll-3860, R.C.M. 1947, is amended to 

read as follows: 

•11-3860. Statement of purpose. It is the purpose of 

this act to promote the public health, safety, and general 

welfare by regulating the subdivision of land; to prevent 

overcrowding of land; to lessen congestion in the streets 

and highways; to provide for adequate light, air, water 

supply, sewage disposal, parks and recreation areas, ingress 

and egress, and other public requirements; to encourage 

development in harmony with the natural environment; ~e 

reg~ire--~fts~-~fte-~~~iYiaer-ae~ftMe-£iftafteia~-re~peftei~i~i~r 

~eP-~fte--eem~e~ieft-e£-impreYemeft~e--aft~--ee~~--e£--eePYiee~ 

reg~ir~---er---~fte--~~iYi~ieftT and 

monumentation of land subdivisions 

to require uniform 

and transferring 

interests in real property by reference to plat or 

certificate of survey.• 
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Section 2. Section 11-3861, R.C.M. 1947, is amended to 

read as follows: 

•11-3861. Definitions. As used in this act, unless the 

context or subject matter clearly requires otherwise, the 

following words or phrases shall have the following 

meanings: 

(1) •certificate of survey• means a drawing of a field 

survey prepared by a registered surveyor for the purpose of 

disclosing facts pertaining to boundary locations. 

(2) •Dedication• means the deliberate appropriation of 

land by an owner for any general and public use, reserving 

to himself no rights which are incompatible with the full 

exercise and enjoyment of the public use to which the 

property has been devoted. 

(2.1) •oivision of land• means the segregation of one 

or more parcels of land from a larger tract held in single 

or undivided ownership by transferring, or contracting to 

transfer, title to or possession of a portion of the tract 

or properly filing a certificate of survey or subdivision 

plat establishing the identity of the segregated parcels 

pursuant to this act. Provided that where required by this 

act the land upon which an improvement is situated has been 

subdivided in compliance with this act, the sale, rent, 

lease or other conveyance of one or more parts of a 

building, structure, or other improvement situated on one or 
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1 more parcels of land is not a division of land and is not 

2 subject to the terms of this act. 

3 (3) •Examining land surveyor• means a registered land 

4 surveyor duly appointed by the governing body to review 

5 • surveys and plats submitted for filing. 

6 (4) •Governing body• means a board of county 

7 commissioners or the governing authority of any city or town 

8 organized pursuant to law. 

9 (4.1) •Irregularly shaped ~act of land• means a 

10 parcel of land other than an aliquot part of the United 

11 States government survey section or a United States 

12 Government lot the boundaries or areas of which cannot be 

13 determined without a survey or trigonometric calculation. 

14 (5) •Planned unit development• means a land 

15 development project consisting of residential clusters, 

16 industrial parks, shopping centers, or office building 

17 parks, or any combination thereof which comprises a planned 

18 mixture of land uses built in a prearranged relationship to 

19 each other and having open space and community facilities in 

20 common ownership or use. 

21 (6) •Plat• means a graphical representation of a 

22 subdivision showing the division of land into lots, parcels, 

23 blocks, streets, and alleys, and other divisions and 

24 dedications. 

25 (7) •preliminary plat• means a neat and scaled drawing 
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of a proposed subdivision showing the layout of streets, 

alleys, lots, blocks, and other elements of a subdivision 

which furnish a basis for review by a governing body. 

(8) •Final plat• means the final drawing of the 

subdivision and dedication required by this act to be 

prepared for filing for record with the county clerk and 

recorder and containing all elements and 

forth in this act and in regulations 

thereto. 

requirements set 

adopted pursuant 

(9) •Registered land surveyor• means a person licensed 

in conformance with the Montana Professional Engineers' 

Registration Act (sections 66-2301 through 66-2347) to 

practice surveying in the state of Montana. 

(10) •Registered professional engineer• means a person 

licensed in conformance with the Montana Professional 

Engineers' Registration Act (sections 66-2301 through 

66-2347) to practice engineering in the state of Montana. 

(11) •subdivider• means any person who causes land to 

be subdivided or who proposes a subdivision of land. 

(12) •subdivision• means a division of land, or land 

so divided, which creates one or more parcels eeft~atftift~ 

'iese--~ft--~wen~y--iiet-ae~esy-eMe~~eive-ef-pabiie-~a~ways 

CONTAINING LESS THAN ~~-iiet FORTY (40) ACRES, EXCLUSIVE 

OF PUBLIC ROADWAYS ~!!eraiese-ef-ei~e, in order that the 

title to or possession of the parcels may be sold, rented, 
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leased, or otherwise conveyed, and shall include any 

resubdivision; and shall further include any condominium or 

area, regardless of its size, which provides or will provide 

multiple space for recreational camping vehicles, or mobile 

homes, A subdivision shall comprise only those parcels ~ese 

~-~weft~y-ii6t-ae~ee LESS THAN ~¥--iiet FORTY (40) 

~ which have been segregated from the original tract, 

and the plat thereof shall show all such parcels whether 

contiguous or not. Provided, however, condominiums 

constructed on land divided in compliance with this chapter 

are exempt from the provisions of this chapter. 

~~~t--seeeasiefta~-sa~e•-meafts-efte-ea~e-ef-a-ai¥~sieft-ef 

~afta-w~~ftift-efty-~~¥e-meft~-i~it--per~e8T (13) •occASIONAL 

SALE• MEANS ONE SALE OF A DIVISION OF LAND WITHIN ANY 

TWELVE-MONTH (12) PERIOD. 

t~~t l!il "Subdivision improvements agreement• means 

one or more security agreements which may be accepted by a 

governing body to secure the construction of such public 

improvements within the subdivision as are required by 

subdivision regulations and shall include collateral, such 

as, but not limited to, performance or property bonds, 

private or public escrow agreements, loan commitments, 

assignments of receivables, liens on property, deposit of 

certified funds, or other similar surety agreements.• 

Section 3. Section 11-3862, R.C.M. 1947, is amended to 
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read as follows: 

•11-3862. surveys required--exceptions--standards for 

monumentation. (1) All divisions of land for sale other than 

a subdivision after the effective date of this act into 

parcels which cannot be described as 1/32 or larger aliquot 

parts of a United States government section or a United 

States government lot must be surveyed by or under the 

supervision of a registered land surveyor. 

(2) EVery subdivision of land after June 30, 1973, 

shall be surveyed and platted in conformance with this act 

by or under the supervision of a registered land surveyor. 

Subdivision plats shall be prepared and filed in accordance 

with this act and regulations adopted pursuant thereto. All 

division of sections into aliquot parts and retracement of 

lines must conform to United States bureau of land 

management instructions, and all public land survey corners 

shall be filed in accordance with Corner Recordation Act of 

Montana (sections 67-2001 through 67-2019). Engineering 

plans, specifications, and reports required in connection 

with public improvements and other elements of the 

subdivision required by the governing body shall be prepared 

and filed by a registered engineer or a registered land 

surveyor as their respective licensing laws allow in 

accordance with this act and regulations adopted pursuant 

thereto. 
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(3) The county clerk and recorder of any county shall 

not record any instrument which purports to transfer title 

to or possession of a parcel or tract of land which is 

required to be surveyed by this act unless the required 

certificate of survey or subdivision plat has been filed 

with the clerk and recorder and the instrument of transfer 

describes the parcel or tract by reference to the filed 

certificate or plat. 

(4) Instruments of transfer ~f land which is acquired 

for state highways may refer by parcel and project number to 

state highway plans which have been recorded in compliance 

with section 32-2413, and are exempted from the surveyinq 

and platting requirements of this 

that if such parcels are not 

record, instruments of transfer of 

act: provided, however, 

shown on highway plans of 

such parcels shall be 

accompanied by and refer to appropriate certificates of 

survey and plats when presented for recording. 

(5) The provisions of this act shall not apply to the 

division of state-owned land unless the division creates a 

second or subsequent parcel from a single tract for sale, 

rent or lease for residential purposes after July 1, 1974. 

(6) Unless the method of disposition is adopted for 

the purpose of evading this act, the following divisions of 

land are not subdivisions under this act but are subject to 

the surveying requirements of this section for divisions of 
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land not amounting to subdivisions. 

(a) Divisions made for the purpose of relocating 

common boundary lines between adjoining properties. 

(b) Divisions made for the purpose of a gift or sale 

to any member of the landowner's immediate family. 

(c) Divisions made by sale or agreement to buy and 

sell where the parties to the transaction enter a covenant 

running with the land and revocable only by mutual consent 

of the governing body and the property owner that the 

divided land will be used exclusively for agricultural 

purposes. Any change in use of the land for anything other 

than agricultural purposes subjects the division to the 

provisions of this chapter. 

id+-A-eift~~e-ai•isieft-ef-a-pa~ee~-wfteft-efte--e~ftfteae~ieft 

ie--aB--eeeaeiefta~--ea~eT (D) A SINGLE DIVISION OF A PARCEL 

WHEN THE TRANSACTION IS AN OCCASIONAL SALE. 

(7) Subdivisions created by rent or lease are exempt 

from the surveying and filing requirements of this act but 

must be submitted for review and approved by the governing 

body before portions thereof may be rented or leased. 

(8) Unless the method of disposition is adopted for 

the purpose of evading this act, the requirements of this 

act shall not apply to any division of land: 

{a) which is created by order of any court of record 

in this state or by operation of law, or which, in the 
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absence of agreement between the parties to the sale, could 

be created by an order of any court in this state pursuant 

to the law of eminent domain (sections 93-9901 through 

93-9926)• 

(b) which is created by a lien, mortgage, or trust 

indenture• 

(c) which creates an interest in oil, gas, minerals, 

or water which is now or hereafter severed from the surface 

ownership of real property• 

(d) which creates cemetery lots• 

(e) which is created by the reservation of a life 

estate; 

(f) which is created by lease or rental for farming 

and agricultural purposes. 

(9) The sale, rent, lease, or other conveyance of one 

or more parts of a building, structure, or other improvement 

situated on one or more parcels of land is not a division of 

land, as that term is defined in this act, and is not 

subject to the requirements of this act. 

(10) The department of intergovernmental relations 

shall, in conformance with the Montana Administrative 

Procedure Act (sections 82-4201 through 82-4225), prescribe 

uniform standards for monumentation and for the form, 

accuracy, and descriptive content of records of survey. 

(11) It shall be the responsibility of the governing 
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body to require the replacement of all monuments removed in 

the course of construction.• 

Section 4. Section 11-3863, R.C.M. 1947, is amended to 

read as follows: 

•11-3863. Enforcement by governmental subdivisions -

adoption of regulations -- public hearing. (1) The governing 

body of every county, city, and town shall, before July 1, 

1974, adopt and provide for the enforcement and 

administration of 

providing for 

subdivision 

the orderly 

regulations 

development 

reasonably 

of their 

jurisdictional areas; for the co-ordination of roads within 

subdivided land with other roads, both existing and planned; 

for the dedication of land for roadways and for public 

utility easements; for the improvement of roads< for the 

provision of adequate open spaces for travel, light, air and 

recreation• for the provision of adequate transportation, 

water, drainage, and sanitary facilities; for the avoidance 

or minimization of congestion, and for the avoidance of 

subdivision which would involve unnecessary environmental 

degradation; and the avoidance of danger or injury to 

health, safety, or welfare by reason of natural hazard or 

the lack of water, drainage, access, transportation or other 

public services or would necessitate an excessive 

expenditure of public funds for the supply of such services. 

Prior to adopting or amending subdivision regulations 
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pursuant to this act, the governing body shall submit the 

proposed regulations or amendments to the division of 

planning and economic development of the department of 

intergovernmental relations for review. 

Before the governing body adopts subdivision 

regulations pursuant to this section it shall hold a public 

hearing thereon and shall give public notice of its intent 

to adopt such regulations and of the public hearing by 

publication of notice of the time apd place of the hearing 

in a newspaper of general circulation in the county not less 

than fifteen (15) nor more than thirty (30) days prior to 

the date of the hearing. 

(2) Not later than December 31, 1973, the department 

of intergovernmental relations, through its division of 

planning, shall, in conformance with the 

82-4201 

Montana 

through Administrative Procedure Act (sections 

82-4225), prescribe reasonable minimum requirements for 

subdivision regulations adopted pursuant to this act. The 

minimum requirements shall include detailed criteria for the 

content of the environmental 

act. The department shall 

preliminary plats by those 

government and affected 

assessment required 

provide for the 

agencies of state 

public utilities 

by this 

review of 

and local 

having a 

substantial interest in a proposed subdivision~ provided, 

however, that such agency or utility review shall not delay 
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the governing body's action on the plat beyond the time 

limit specified herein, and the failure of any agency to 

complete a review of a plat shall not be a basis for 

rejection of the plat by the governing body. 

(3) In prescribing the minimum contents of the 

subdivision regulations, the department of intergovernmental 

relations, through its division of planning, shall require 

the submission by the subdivider to the governing body of an 

environmental assessment. 

(3.1) When a subdivision is proposed in an area for 

which a master plan bas been adopted pursuant to sections 

11-3801 through 11-3856 and the proposed subdivision will be 

in compliance with the plan eP ~when the subdivision will 

contain fewer than ten (10) parcels aas-~ess-ehaft-~eft~7 

i~~t-aePes, none of which are larger than one (1) acre in 

size, a planning board established pursuant to sections 

11-3801 through 11-3856 and having jurisdiction over the 

area involved may exempt the subdivider from the completion 

of all or any portion of the environmental assessment. When 

such an exemption is granted, the planning board shall 

prepare and certify a written statement of the reasons for 

·granting the exemption. A copy of this statement shall 

accompany the preliminary plat of the subdivision when it is 

submitted for review. Where no properly established planning 

board having jurisdiction exists, the governing body may 
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grant exemptions as specified in this paragraph. 

(4) Where required the environmental assessment shall 

accompany the preliminary plat and shall include: 

(a) a description of every body or stream of surface 

water as may be affected by the proposed subdivision, 

together with available ground water information, and a 

description of the topography, vegetation and wildlife use 

within the area of the proposed subdivision; 

(b) maps and tables showing soil types in the several 

parts of the proposed subdivision, and their suitability for 

any proposed developments in those several parts; 

(c) a community impact report containing a statement 

of anticipated needs of the proposed subdivision for local 

services, including education and busing, roads 

maintenance, water, sewage, and solid waste facilities, 

fire and police protection; 

and 

and 

(d) such additional relevant and reasonable 

information as may be required by the department through its 

division of planning. 

(5) Local subdivision regulations shall include 

procedures for the summary review and approval of 

subdivision plats containing five (5) or fewer parcels where 

proper access to all lots is provided, where no land in the 

subdivision will be dedicated to public use for parks or 

playgrounds and which have been approved by the department 
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of health and environmental sciences where such approval is 

required by sections 69-5001 through 69-5005; provided that 

reasonable local regulations may contain additional 

requirements for summary approval. 

(6) Subdivision regulations may authorize the 

governing body to grant variances from the regulations when 

strict compliance will result in undue hardship and when it 

is not essential to the public welfare. Any variance granted 

pursuant to this subsection must be based on specific 

variance criteria contained in the subdivision regulations. 

~~t--&eeai--r~ia~~ft~-may-~¥iae-~aae-ift-iiee-e~-ehe 

eeMpie~eft-e~-~he-eeft~ee~*eft-e~--afty--~~i*e--impre¥emeft~~ 

pri~--~e--~he--a~e¥ai-e~-a-~iftai-~ia~T-~he-~e¥erfttft~-eeay 

ehaii-r~eire-a-eefta-er-e~er--rea~efta~e--eee~r*~rT--*ft--aft 

ame~~-«fta--wi~--e~reey-afta-eeftaieieft~-eaeie~aeeery-ee-ieT 

pre¥iaift~-~er-afta-eee~r*ft~-eae-eefte~eeieft-afta-tft~eaiiaeieft 

e~-e~eh--impre¥emeft~e--wi~h*ft--e--~r~a--e~eif*ea--by--ehe 

~e¥erftift~-eeay-afta-eK~re~eea-ift-~he-eeftae-er-e~her-~e~rieyT 

(7) No subdivision may be approved until the 

subdivider has submitted and the governing body has 

approved, one or a combination of the following: 

(a) a subdivision improvements agreement in which the 

subdivider agrees to construct any required public 

improvements shown in the plat together with collateral 

which is sufficient, in the judgment of the governing body, 
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to provide for the completion of those improvements in 

accordance with design and time specifications: or 

(b) other agreements or contracts setting forth the 

plan, method, and parties responsible for the construction 

of any required public improvements shown in the plat which, 

in the judgment of the governing body, will provide for the 

completion of those improvements in accordance with design 

and time specifications. 

(8) As improvements are complJ:!ted, the subdivider or 

his agent may apply to the governing body for a release of 

part or all of the collateral deposited with the governing 

body. Upon inspection and approval, the governing body 

shall release the collateral. If the governing body 

determines that any of the stipulated improvements are not· 

constructed in substantial compliance with specifications, 

it shall furnish the subdivider a list of specific 

deficiencies and shall be entitled to withhold collateral 

sufficient to ensure substantial compliance. If the 

governing body determines that the subdivider will not 

construct any or all of the improvements in accordance with 

all of the specifications, it may withdraw and employ from 

the deposit of collateral such funds as may be necessary to 

construct the improvement or improvements in accordance with 

the specifications. 

i9t--~e-,e¥e~n~,-eear-ehaii-~es~i~e-~he-s~iviaer-ee 
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eempensa~e-~he-a~ieahie-;~riedie~en--i~--~he--s~ai¥isien 

wiii--~~den--eMis~in!--ieeai-se~¥ieee-se-as-~e-erea~e-a-ne~ 

~e¥enue-a~iei~T--eempenea~ien--shaii--e4?ai--~he--ee~ima~ed 

ees~--e~-s~¥iees-~e~-~fte-s~divieienr-when-f~iiy-aeveiepeay 

minas--an~ieipa~ea---~eK---re¥en~es---~~em---~he---de¥eieped 

~i¥ieieny---~he-ee~ime~ea-ees~-e~-se~iees-sheii-ee-~esed 

en-in~erme~ien-sappiiea-ena-~eviewea-in-~he-eemm~i~y-impae~ 

reper~previdee-fer-ift-see~ien-ii-3863-14t--1etr--eftd--sheii 

ifteiaeez--~~-ne~-~e-iimi~ea-~ey-edaea~ien-ana-~~ein!z-reaae 

ana-maift~eneneey-we~ery-eewa,ez-eeiia-was~e-faeiii~iesy--efta 

~ire-ana-peiiee-pre~ee~ieftT 

18t 1iet(9) In the event that any governing body has 

not adopted subdivision regulations by July 1, 1974, which 

meet or exceed the prescribed minimum requirements, the 

department shall, through its division of planning, no later 

than January 1, 1975, promulgate reasonable regulations to 

be enforced by the governing body. If at any time thereafter 

the governing body adopts its own subdivision regulations, 

these shall supersede those promulgated by the department 

but shall be no less stringent. 

1iit(l0) The additional requirements provided for 

shall take effect upon the effective date of this act. The 

department shall modify its minimum requirements to complY 

with this act within sixty (60) days of passage and each 

governing body shall amend its subdivision regulations so as 
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to meet or exceed the minimum requirements by July 1, 1975. 

The procedures and time periods for departmental review and 

enforcement in case of noncompliance provided in subsection 

(10) shall apgly.• 

Section 5. Section 11-3864, R.C.M. 1947, is amended to 

read as follows: 

•11-3864. Dedications of portions of subdivisions to 

the public--cash donations in lieu of dedications--waivers. 

(1) A plat of a residential subdivision shall show that 

one-ninth (1/9) of the combined area of lots five (5) acres 

or less in size and one-twelfth (1/12) of the combined area 

of lots greater than five (5) acres in size, exclusive of 

all other dedications, is forever dedicated to the public 

for parks or playgrounds. No dedication may be required for 

the combined area of those lots in the subdivision which are 

larger than ten (10) acres exclusive of all other 

dedications. The governing body, in consultation with the 

planning board having jurisdiction, may determine suitable 

locations for such parks and playgrounds. 

(2) Where, because of size, topography, shape, 

location, or other circumstances, the dedication of land for 

parks or playgrounds is undesirable, the governing body may, 

for good cause shown, make an order to be endorsed and 

certified on the plat accepting a cash donation in lieu of 

the dedication of land and equal to the fair market value of 
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the amount of land that would have been dedicated. For the 

purpose of this section, the fair market value is the value 

of the ~e~i¥iaea s~bai¥iaea UNSUBDIVIDED, unimproved 

land. Such cash donation shall be paid into the park fund to 

be used for the purchase of additional lands or for the 

initial development of parks and playgrounds. 

(3) If the proposed plat provides for a planned unit 

development with land permanently set aside for park and 

recreational uses sufficient to meet the needs of the 

persons who will ultimately reside therein, the governing 

body may issue an order waiving land dedication and cash 

donation requirements. 

(4) If a tract of land is being developed under single 

ownership as a part of an overall plan, and part of the 

tract has been subdivided and sufficient park lands have 

been dedicated to the public from the area that has been 

subdivided to meet the requirements of this section for the 

entire tract being developed, the governing body shall issue 

an order waiving the land dedication and cash donation 

requirements for the subsequently platted area. 

(5) The local governing body may waive dedication and 

cash donation requirements where all of the parcels in a 

subdivision are five (5) acres or more in size and where the 

subdivider enters a covenant to run with the land and 

revocable only by mutual consent of the governing body and 
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the property owner that the parcels in the subdivision will 

never be subdivided into parcels of less than five (5) acres 

3 and that all parcels in the subdivision will be used for 

4 single family dwellings. 

5 (6) The governing body may waive dedication and cash 

6 donation requirements when the subdivider agrees to create a 

7 property owners' association for the proposed subdivision 

8 and to deed to the association land to be held in perpetuity 

9 for use as parks or playgrounds. The area of land to be 

10 deeded to the association shall equal the amount that would 

11 otherwise have been dedicated to public use. 

12 (7) The governing body may waive dedication and cash 

13 donation requirements for subdivision to be created by rent 

14 or lease where the subdivider agrees to develop parks or 

15 playgrounds within the subdivision for the common use of the 

16 residents of the subdivision. The area of land to be 

17 reserved for this purpose shall equal the amount that would 

18 otherwise have been dedicated to the public.• 

19 Section 6. Severability. If a part of this act is 

20 invalid, all vatid parts that are severable from the invalid 

21 part remain in effect. If a part of this act is invalid in 

22 one or more of its applications, the part remains in effect 

23 in all valid applications that are severable from the 

24 invalid applications. 

25 Section 7. Effective date. This act is effective upon 
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1 passage and approval. 

-End-

-20- HB 652 


