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M BILL 0. @Sl

0

A BILL FOR AR ACT ENTITLED: "AN ACT TO AMEND SECTIONS
11-3860 THROUGH 11-3864, R.C.M. 1947; TO CLARIFY THE
REGULATION OF SUBDIVISIONS; PRCOVIDING AN IMMEDIATE EFFECTIVE

DATE."

3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1, Section 11-3860, R.C.M. 1947, is amended to
read as follows:

"11-3860. Statement of purpose. It is the purpose of
this act to promote the public healtih, safety, and general
welfare by regulating tne suodivision of land; to prevent
overcrowding of land:; to lessen congestion in the streets
and highways; to provide for adeqguate light, air, water
supply, sewage disposal, parks and recreation areas, ingress

and egress, and other public reguirements; to encourage

development in narmony with the natural enviromment; to

reguire tuaat tihe subdivider assume financial responsibility

for tae completion of improvements and cost of services

required by tae subdivision; and to regquire uniform

monumentation of land subdivisions and transferring
interests in real property by reference to plat or

certificate of survey.”
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Section 2. Section 11-386l1, R.C.M. 1947, is amended to
read as follows:

"11-3861l. Definitions. As used in this act, unless the
context or subject matter clearly requires otherwise, the
following words or pnrases shall have the following
meanings:

(1} “Certificate of survey" means a drawing of a field
survey prepared by a registered surveyor for the purpose of
discloéing facts pertaining to boundary locations.

{2) "Dedication”™ means the deliberate appropriation of
land by an owner for any general and public use, reserving
to himself no rights which are incompatible with the f£full
exercise and enjoyment of the public use to which the
property has been devoted.

(2.1) "Division of land"” means the segregation of one
or more parcels of land from a larger tract held in single
or undivided ownership by transferring, or contracting to
transfer, title to or possession of a portion of the tract
or properly filing a certificate of survey or subdivision
plat establishing tne identity of the segregated parcels

pursuant to this act. Provided tinat where regquired by this

act the land upon which an improvement is situated has been

suodivided in compliance with this act, the sale, rent,

lease or other conveyance of one or more parts of a

building, structure, or other improvement situated on one or
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more parcels of land is not a division of land and is not
subject to the terms of this act.

(3) "Examining land surveyor” means a registered land
surveyor duly appointed by the governing body to review
surveys and plats submitted for filing.

(4} “Governing body" means a board of county
commissioners or the governing authority of any city or town
organized pursuant to law.

(4.1} "Irregularly snaped tract of land" means a
parcel of land other than an aliquot part of the United
States government survey section or a United States
Government lot the boundaries or areas of which cannot be
determined without a survey or trigonometric calculation.

{5} "“Planned unit development® means a land
development project consisting of residential clusters,
industrial parks, shopping centers, or office building
parks, or any combination thereof which comprises a planned
mixture of land uses built in a prearranged relationsaip to
each other and having open space and community facilities in
common ownership or use.

(6) "Plat®™ means a graphical representation of a
subdivision showing the division of land into lots, parcels,

blocks, streets, and alleys, and other divisions and

" dedications.

{7) "Preliminary plat"™ means a neat and scaled drawing
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of a proposed suodivision siaowing the layout of streets,
alleys, lots, blocks, and other elements of a sucdivision
which furnisn a basis for review by a governing body.

{8) "Final plat" means tne final drawing of the
subdivision and dedication reguired by this act to Dbe
prepared for filing for record with tne county clerk and
recorder and containing all elements and reguirements set
forth in this act and in regulaticons adopted pursuant
thereto.

{3) “Registered land surveyor® means a person licensed
in conformance with the Montana Professional Engineers'
Registration Act (sections 66-2301 through 66-2347) to
practice surveying in the state of Montana.

{10} “"Registered professional engineer® means a person
licensed in conformance with tie Montana Professional
Engineers' Registration Act (sections 66-2301 through
66-2347) to practice engineering in the state of Montana.

(11) ™subdivider"™ means any person who causes land to
be subdivided or who proposes a subdivision of land.

(12) "Subdivision® means a division of land, or land
so divided, which creates one or more parcels eontaining
tess-—than--twenty--{28}-acresy-execiusive-of-pubtie-roadways

regardless of size, in order that tne title to or possession

of the parcels may be sold, rented, leased, or otherwise

conveyed, and shall include any resubdivision; and snall
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further include any condominium or area, regardless of its
size, which provides or will provide multiple space for
recreational camping venicles, or mobile homes. A
subdivision shall comprise only those parcels iess—chan
tweney-+384-~aeres which have been segregated from the
original tract, and the plat thereof shall show all such
parcels whether contiguous or not. Provided, however,
condominiuns constructed on land divided in compliance with
tnis cihapter are exempt from the provisions of this chapter.
<33y -i1gceasionai-satel-means-one-seie-of-a-division——of
tand-within-any-twetve~-month-{iz}-perieods

{13) "subdivision improvements agreement” means one or

nore security agreements which may be accepted by a

governing pody to secure tae construction of such public

improvements within the supdivision as are required by

supdivision regulations and shall include coilateral, such

as, but qaot limited to, performance or property bonds,

private or public escrow agreements, loan commitments,

assignments of receivables, liens on property, deposit of

certified funds, or other similar surety agreements."

Section 3. Section 11-3862, R.C.M, 1947, is amended to
read as follows:

®11-3862. Surveys reguired--exceptions—--standards for
monumentation. (1) All divisions of land for sale otner than
a subdivision after the effective date of this act into
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parcels which cannot be described as 1/32 or larger aliquot
parts of a United States government section or a United
states government lot must be surveyed by or under the
supervision of a registered land surveyor.

{(2) Every subdivision of land after June 39, 1973,
shall be surveyed and platted in conformance witn this act
by or under the supervision of a registered land surveyor.
Subdivision plats shall be prepared and filed in accordance
with ihis act and regulations adopted pursuant thereto. All
division of sections into aliquot parts and retracement of
lines must conform te United States bureau of 1land
management instructions, and all public land survey corners
shall be filed in accordance with Corner Recordation Act of
Montana (sections 67-2001 through 67-2019). Engineering
plans, specifications, and reports required in connection
with public improvements and other elements of the
subdivision required by the governing body shall be prepared
and filed by a registered engineer or a registered land
surveyor as their respective 1licensing laws allow in
accordance with this act and regulations adopted pursuant
thereto. 7

(3) Tne county clerk and recorder of any county shall
not record any instrument which purports to~transfer title

to or possession of a parcel or tract of land which is

required to' be surveyed by this act unless the required
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certificate of survey or subdivision plat has been filed
with the clerk and recorder and the instrument of transfer
describes the parcel or tract by reference to the filed
certificate or plat.

(4) Instruments of transfer of land which is acquired
for state highways may refer by parcel and project number to
state higlway plans which have been recorded in compliance
with section 32-2413, and are exempted from the surveying
and platting requirements of this act; provided, however,
that if such parcels are not shown on nignway plans of
record, instruments of transfer of such parcels shall be
accompanied by and refer to appropriate certificates of
survey and plats when presented for recording.

{53) The provisions of this act shall not apply to the
division of state~owned land unless the division creates a
second or subsequent parcel from a single tract for sale,
rent or iease for residential purposes after July 1, 1974.

(6) Unless the method of disposition is adopted for
the purpose of evading this act, the following divisions of
land are not subdivisions under this act but are subject to
the surveying requirements of this section for divisions of
land not amounting to subdivisions.

(a} Divisions made for the purpose of relocating

' common boundary lines between adjoining properties.

(b} Divisions made for the purpose of a gift or sale
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to any member of the landowner's immediate family.

{c) Divisions made by sale or agreement to buy and
sell where the parties to the transaction enter a covenant
running with the land and revocable only by mutual consent
of the governing body and the property owner thgt the
divided land will be used exclusively for agricultural
purposes. Any change in use of the land for anything other
than agricultural purposes subjects the division to the
provisions of this chapter. »

td}-A-singie-division-of-a-parcel-when-the--transaction
ta-an—-occasitonat-sates

{7) Subdivisions created by rent or lease are exempt
from the surveying and filing requirements of this act but
must be submitted for review_and approved by the governing
body before portions thereof may be rented or leased.

(8} Unless the method of disposition is adopted for
the purpose of evading this act, the requirements of this
act shall not apply to any division of land:

{a} which is created by order of any court of record
in this state or by operation of law, or which, in the
absence of agreement between the parties to the sale, could
be created by an order of any court in this state pursuant
to the law of eminent domain (sections 93-9901 tiarough
93-9926) ;

(b) which is created by a lien, mortgage, or trust

-g-
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indenture;

{c) which creates an interest in oil, gas, minerals,
or water which is now or hereafter severed from the surface
ownership of real property;

(d} which creates cemetery lots;

{e) which is created by the reservation of a life
estate;

(f) which 1is created by lease or rental for farming
and agricultural purposes.

{3) The sale, rent, lease, or other conveyance of one
or more parts of a building, structure, or otner improvement
situated on one or more parcels of land is not a division of
land, as that term is defined in this act, and is not
subject to the requirements of this act.

{10) The dJdepartment of intergovernmental relatioas
shall, in conformance with the Montana Administrative
Procedure Act (sections 82-4201 through 82-4225), prescribe
uniform standards for monumentation and for +the form,
accuracy, and descriptive content of records of survey.

(11) It shall be the responsibility of the governing
bhody to reguire the replacement of all monuments removed in
the course of construction.”

Section 4. Section 11-3863, R.C.M. 1947, is amended to
read as follows:

*11-3863. Enforcement by governmental

-9—

W N

-3

10
11
12
13
14
15
16
17
18
)
20
21
22
23
24

25

LC 1174

subdivisions--adoption of regulations-~-public hearing. (1}
The governing body of every county, city, and town shall,
before July 1; 1974, adopt and provide for the enforcement
and administration of subdivision regulations reasonably
providing for the orderly deve lopment of their
jurisdictional areas; for the co-ordination of rocads within
subdivided land with other roads, both existing and planned;
for the dedication of land for roadways and for public
utilitf easements; for the improvement of roads; for the
provision of adequate open spaces for travel, light, air and
recreation; for the provision of adeguate transportation,
water, drainage, and sanitary facilities; for the avoidance
or minimization of congestion; and for +the avoidance of
subdivision which would involve unnecessary environmental
degradation; and the avoidance of danger or injury to
health, safety, or welfare by reason of natural hazard or
the lack of water, drainage, access, transportation or other
public services or would necessitate an excessive
expenditure of public funds for the supply of such services.

Prior to adopting or amending subdivision regqulations
pursuant to this act, the governing body shall submit the
proposed regulations or amendments +to the division of
planning and economic development of tne \department of
intergovernmental relations for review.

Before the governing body adopts subdivision

e MBS Z



ol W

1l
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 1174

regulations pursuant to this section it shall hold a public
hearing therecn and shall give public notice of its intent
to adopt such regulations and of the public hearing by
publication of notice of the time and place of the hearing
in a newspaper of general circulation in the county not less
than fifteen (15) nor more than thirty (30} days prior to
the date of the hearing.

(2} Not later than December 31, 1973, the department
of intergovermmental relations, through its division of
planning, shall, in conformance with the Montana
Administrative Procedure Act (sections 82-4201 through
82-4225), prescribe reasonable minimum requirements for
subdivision regulations adopted pursuant to this act. The
minimum requirements shall include detailed criteria for the
content of the environmental assessment required by this
act. The department shall provide for the review of
preliminary plats by those agencies of state and 1local
government and affected public utilities having a
substantial interest in a proposed subdivision; provided,
nowever, that such agency or utility review shall not delay
the governing body's action on the plat beyond the time
limit specified herein, and the failure of any agency to
complete a review of a plat shall not be a basis for
rejection of the plat by the governing bedy.

{3) 1In prescribing the minimum contents of the
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subdivision regulations, the department of intergovernmental
relations, through its division of planning, shall reguire
the submission by the subdivider to the governing body of an
environmental assessment.

{3.1) wWhen a subdivision is proposed in an area for
which a master plan has been adopted pursuant to sections
11-3801 through 11-3856 and the proposed subdivision will be
in compliance with the plan er and when tne subdivision will
contain fewer than ten (10} parcels and-iess-than-tweney

<28}—aeres, none of which are larger than cne (1} acre ian

size, a planning board established pursuant to sections
11-3801 througnh 11-3856 and having Jjurisdiction owver tne
area involved may exempt the subdivider from the completion
of all or any portion of the environmental assessment. When
such an exemption is granted, the planning board shall
prepare and certify a written statement of the reasons for
granting tihe exemption. A copy of this statement shall
accompany the preliminary plat of the subdivision when it is
subnitted for review. Where noc properly established planning
board having jurisdiction exists, the governing body may
grant exemptions as specified in this paragraph.

{4) wWhere required the environmental assessment shall
accompany the preliminary plat and shall include:

(al] a description of every body or stream of surface
water as may be affected by the proposed subdivision,

-12-
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together with available ground water information, and a
description of the topography, vegetation and wildlife use
within the area of the proposed subdivision;

(b} maps and tables showing soil types in the several
parts of the proposed subdivision, and their suitability for
any proposed developments in those several parts;

(c} a community impact report containing a statement
of anticipated needs of the proposed subdivision for 1local
sérvices, including education and busing, roads and
maintenance, water, sewage, and solid waste facilities, and
fire and police protection;

{d) such additiconal relevant and reasonable
information as may be required by the department through its
division of planning.

{5} Local subdivision regulations shall include
procedures for the sSummary review and approval of
subdivision plats containing five (5) or fewer parcels where
proper access to all lots is provided, where no land in the
subdivision will be dedicated to public use for parks or
playgrounds and which have been approved by the department
of nealth and environmental sciences where such approval is
required by sections 6$-5001 througn 63-5005; provided that
reasonable local regulations may contain additional
requirements for summary approval.

(6) Subdivision regulations may authorize the
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governing body to grant variances from the regulations when
strict compliance will result in undue hardship and when it
is not essential to the puplic welfare. Any variance granted
pursuant to this subsection must be based on specific
variance criteria contained in the suodivision regulations.

t+Fr--bhocat--regulations-may-previde-thnt-¢n-tien-of-the
compietion-of-the-construction-cf~—any-—publie--improvements
prior—-—-to-—-the-~approvat-ef-a-finali-platy-the-governing-pody
shaii-éequize—a—hend—er-ether--reasonnhie-—seeu:ity1-—én-—an
ancunt-—and--with—surety-and-conditions-satisfactory—-to-ity
providing-for-and-securing-the-construction-and-inseatiation
of-such-—improvements—-within-—-a-—peried--specified--by-—the
governing-body-and-expressed-in-the-bonds-or-other-seeuritys

{(7) No subdivision may be approved until the

subdivider has submitted and the governing body  has

approved, one or a combination of the following:

{(a) a subdivision improvements agreement in which the

subdivider agrees to construct any required public

improvements shown in  tne plat together with collateral

which is sufficient, in the judgment of the governing body,

to provide for the completion of those improvements in

accordance with design and time specifications; or

(b) other agreements or contracts setting forth the

plan, method, and parties responsible for tne construction

of any required public improvements shown in the plat waich,

“HB 65 &
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in_the judgment of the gowverning body, will provide for tae

completion of those improvements in accordance with design

and time specifications.

{8) As improvements are completed, tne subdivider or

his agent may apply to the governing body for a release of

part or all of the collateral deposited with the governing

body . Upon inspection and approval, the governing body

shall release the collateral. If the governing body

determines that any of the stipulated improvements are not

constructed in substantial compliance with specifications,

it shall furnish the subdivider a list of specific

deficiencies and shall be entitled to withhold collateral

sufficient to ensure substantial compliance. If the

governing body determines that the subdivider will not

construct any or all of the improvements in accordance with

all of the specifications, it may withdraw and employ from

the deposit of collateral such funds as may be necessary to

construct the improvement or improvements in accordance with

the specifications.

{9) The governing body shall require the subdivider to

compensate the applicable jurisdiction if  the subdivision

will burden existing local services so as to create a net

revenue deficit. Compensation shall egqual the estimated

cost of services for the subdivision, when fully developed,

minus anticipated tax revenues from the developed
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subdivision. The estimated cost of services saall be based

on information supplied and reviewed in the community impact

report provided for in section 11-3863 {4} {c}; and saall

include, but not be limited to, educacion and busing, roads

and maintenance, water, sewage, solid waste facilities, and

fire and police protection,

€8+ (10) In the event taat any governing oody has not
adogted subdivision regulations by July 1, 1374, which meet
or exceed wne prescribed minimum requirements, the
department snall, chrough its division of planning, no later
than January 1, 1975, promulgate reasonablie regulations to
e enforced by the governing oody. If at any time thereafter
tihe governing body adopts its own subdivision regulations,
these shall suyersede those promulgated by the department
but snall be no less stringent.

{11) The additional requirements provided for shall

take effect upon tue effective date of this act. The

department saall modify its minimum requirements to comply

with this act within sixty (60) days of passage and eaci

governing body shall amend its subdivision regulaticns so _as

to meet or exceed tie minimum reguirements oy July i, 1975,

The procedures and time periods for deparcmental review and

enforcement in case of nouncompliance provided in suosection

(10) shall apply."

Section 5. Section 11-3864, R.C.M. 1947, is amended to
_16_
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read as follows:

"11-3864. Dedications of portions of subdivisions to
the public--cash donations in lieu of dedications--waivers.
(1} A plat of a residential subdivision shall show that
one-ninth (1/9) of the combined area of lots five (5) acres
or less in size and one-twelfth (1/12) of the combined area
of 1lots greater than five (5) acres in size, egclusive of
all otner dedications, is forever dedicated to the public
for parks or playgrounds. No dedication may be reguired for
the combined area of those lots in the subdivision which are
larger than ten {10} acres exclusive of all other
dedications. Tne governing body, in consultation with the
planning board naving Jjurisdiction, may determine suitable
locations for such parks and playgrounds.

{2} Where, because of size, topography, shape,
jocation, or other circumstances, the dedication of land for
parks or playgrounds is undesirable, the governing body may.
for good cause shown, make an order to be endorsed and
certified on the plat accepting a cash donation in lieu of
the dedication of land and equal to tiae fair market wvalue of
the amount of land that would have been dedicated. For the
purpose of this section, the fair market value is the value
of the unsubdivided subdivided, unimproved land. Such cash
donation shall be paid into the park fund to be used for tiae
purchase of additional lands or for the initial development
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of parks and playgrounds.

{3) If the proposed plat provides for a planned unit
development with land permanently set aside for park and
recreational uses sufficient to meet the needs of the
persons who will ultimately reside therein, tine governing
body may issue an order waiving land dedication and cash
donation requirements.

(4) If a tract of land is being developed under single
ownersﬁip as a part of an overall plan, and part of the
tract has been subdivided and sufficient park lands have
been dedicated to the public from the area that has been
subdivided to meet the requirements of this section for the
entire tract being developed, the governing body shall issue
an order waiving the land dedication and cash donation
requirements for the subseguently platted area.

(5) The local governing body may waive dedication and
cash donation reguirements where all of the parcels in a
subdivision are five (5) acres or more in size and where the
subdivider enters a covenant to run with the 1land and
revocable only by mutual consent of the governing body and
the property owner that the parcels in the subdivision will
never be sundivided into parcels of less tnan five (5) acres
and that all parcels in the subdivision will be used for

single family dwellings.

(6) Thne governing body may waive dedication and cash
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donation requirements when the subdivider agrees to create a
property owners' association for tne proposed subdivision
and to deed to the association land to be held in perpetuity
for use as parks or playgrounds. The area of land to be
deeded to the association shall equal the amount that would
otherwise have been dedicated to public use.

{7) The governing body may waive'dedication and casn
donation reguirements for subdivision to be created by rent
or lease where the subdivider agrees to develop parks or
playgrounds within the subdivision for the common use of the
residents of the subdivision. The area of land to be
reserved for tais purpose shall equal the amount that would
otherwise have been dedicated to the public."

Section 6. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

Section 7. Effective date. This act is effective upon
passage and approval.

~End-

-13-
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Approved by Committee
on Natural Resources

HOUSE BILL RQ. 652 1 Section 2. Section 11-3861, KR.C.M. 1947, is amended to
INTRODUCED BY KEKAMIS, EBBRiEKENS, BELOY 2 read as follows:
3 ®»11-—3861. Definitions. As used in this act, unless the
L BILL FOR AN ACT ENTITLED: ®A¥ ACT TO AMEND SECYIONS L] conteit or subject matter clearly reguires otherwise, the
11-3860 THROUGH 11-3864, R.C.M. 1947; TO CLARIPY THE 5 following words or phrases shall have the following
EEGULATION OF SUGDIVISIONS; PROVIDING AR IMMEDIATE EFPPECTIVE [ meanings:
DATE."™ 7 {1) "Certificate of survey” means a draving of a field
8 survey prepared by a registered surveyor for the purpose of
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANRA: 9 disclosing facts pertaining to boundary locations.
Section 1. Section 1%-3860, R.C.B. 1947, is amended to 10 {2} ™pedication™ means the deliberate appropriation of
read as follows: 11 land by an owner for any gereral and public use, reserviang
*11-3860. Statemsent of purpose. It is the purpose of 12 to himself no rights which are incompatible with the full
this act to promote the public health, safety, and genmeral 13 exercise and enjoyment of the public use to vhich the
velfare by regulating the subdivision of land; to prevent 1 property has been devoted.
overcrowding of land; to lessen comngestion in the streets 15 {2.1) *®pivision of land™ aeans the segregation of one
apnd highways; to provide for adeguate light, air, water 16 or wmore parcels of land from a larger tract held ie single
supply, sewage disposal, parks and recreation areas, ingress 17 or undivided owmership by transferring, or contracting to
and egress, and other public requirements; to encourage 18 transfer, title +to or possession of a portion of the tract
development in harmony with the natural environmeat; +e 19 or properly i1iling a certificate of survey or subdivision

20 plat establishing the identity' of the segregated parcels

21 pursuant to this act. Provided that where regquired by this
required—by——4the——subdivisieontr and tc reguire uniform 22 act the land upon which an improvement is situated has been
nonumentation of land subdivisions and transferring 23 subdivided in compliance with this act, the sale, rTent,
interests in real property by reference to plat or 24 lease or other conveyance of one or sore parts of a
certificate of survey." 25 building, structure, or other improvement situated on one or

-2 HB 652
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more parcels of land is mnot a division of land and is not
subject tc the terms of this act.

{3) "Exaamining land sarveyor" xeans a registered land
surveyor duly appointed by the governing body to review
surveys and plats subaitted for filing.

{8) *“Governing body™ means a board of county
commissioners or the governirg anthority of any city or town
organized parsuant to law.

{4.%) ®Irregularly shaped tract of land“ means a
parcel of land other than an aligquot part of the Upited
States government survey section or a Uaited States
Governzent lot the boundaries or areas of which camnot be
deternined vithoewt a survey or trigonometric calculation,

(5} "Planaed unit developnent®™ means a land
developmrent project consisting of resideatial clusters,
industrial parks, shopping centers, or office building
parks, or any coambination thereof which comprises a planned
mnixture of land uses built in a prearranged relatiosship to
each other and having oper space and comaupity facilities in
common ownership or use.

{6} ™“Plat® meams a g¢graphical representation of a
subdivision showing the division of land into lots, parcels,
blocks, streets, and alleys, and other Adivisionms and
dedications.

{7) *“Preliminary plat™ amecans a neat and scaled drawing

—3— BB 652

W O® = R W N -

gud-ﬂdd-ﬁdd
N R W N - D

19
20
21
22
23
24
25

BB 0652/02

of a proposed subdivision showing the layout of streets,
alleys, lots, blocks, and other elements of a subdivision
which furnish a basis for review by a governing hody.

(8} °®Fipal plat® nmeans the final drawing of the
gsubdivision and dedication regquired by this act to be
prepared for <filing for recond with the county clerk aad
recorder and containing all elements aad requireaents set
forth in this act and in regulations adopted pursaant
thereto.

(9) P“Registered land surveyor™ means a person licensed
in conforsmance with the Bontana Professiomal Engineers®
Begistration Act (sections 66-2301 through 66-2387) to
practice surveying in the state of Montana.

(10) “kegistered professiocnal engineer® means a person
licensed in cotformance with the Montara protessional
Engineers® Registration Act (sections 66-2301 through
66-—-2347) to practice engineerirg in the state of MNontana.

(11} ®soddivider™ aeans any person who causes land to
be subdivided or who proposes a sabdivision of land.

{12} ®subdivision™ means a division of land, or land

so divided; which creates one or =more parcels eestaining

regardless of gjze, in order that the title to or possessiocn

of the parcels may be scld, rented, leased, or othetwise
conveyed, and shall ifclude any resubdivision: and shall
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further include any condominium or area, regardless of its
size, which provides or will provide multiple space for
recreational camping vehicles, or mobile homes. A
subdivision shall comprise only those parcels iess-than
twenty-420)-——aeres which have been segregated £from the
original tract, and the plat thereof shall show all such
parcels whether contiguous or not. Provided, however,
condominiums constructed on land divided in compliance with
this chapter are exempt from the provisions of this chapter.

£33y~ lgecasionai~satel-means-one-sate-of-a-division——of

iand-——within-——any-twelve-month-{izy-perieds {13) “"OCCASIORAL

SALE"™ MEANS ONE SALE OF A DIVISION OF LAND WITHIN ANY

TWELVE-MONTH (12) PERIOD.

433} (14) "Subdivision improvements agreement” means

one or more security agreements which may be accepted by a

governing body to secure the construction of such public

improvements within the subdivision as are required by

subdivision regulations and shall include collateral, such

as, out not limited to, performance or property bonds,

private or public escrow agreements, loan commitments,

assignments of receivables, liens on property, deposit of

certified funds, or otner similar surety agreements."

Section 3. Section 11-3862, R.C.M. 1947, is amended to
read as follows:
"11-3862. Surveys required--exceptions--standards for
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monusentation. {1} All divisions of land for sale other than
a subdivision after the effective date of this act into
parcels which cannot be described as %/32 or larger aliquot
parts of a Upited States government section or a United
States government lot must be surveyed by or under the
supervision of a registered lapd surveyor.

{2} FEvery subdivision of land after June 30, 1973,
shall be surveyed and platted in conformance withk this act
by or under the supervision of a registered land surveyor.
Subdivision plats shall be prepared and filed in accordance
with this act and regulations adopted purssart thereto. All
division of sections into aliquot parts andé retracement of
lines must confors to United States bureauw of land
managexzent instructijons, and all public land survey coxners
shall be filed in accordance with Corner Recordation Act of
Bontana (sections 67-2001 througk 67-2019). Engireering
plans, specifications, and reports required in conmnection
with public isproveaents and other elemnents of the
subdivision reguired by the governing body shall be prepared
and filed by a rtegistered engineer or a registered land
surveyor as their respective licensing laws allow in
accordance with this act and reqgulations adopted pursmuant
thereto.

{3} The county clerk and recorder of any county shall

not record any instrument which purports to transfer title
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to or possession of a parcel or tract of land vwhich is
regquired to be surveyed by this act unless the reguired
certificate of survey or subdivisjon plat has been £iled
with the clerk and recorder and the instrusent of transfer
describes the parcel or tract by reference to the filed
certificate or plat.

{4} Instruments of transfer of land which is acguired
for state highways may refer by parcel and project number to
state highway plans which have beer recorded im compliance
with section 32-2413, and are exeapted froms the surveying
and platting regquiremeants of this act; provided, bhowever,
that if such parcels are not shown on highway plams of
record, instruseats of transfer of such parcels shall be
a&ccompanied by and refer to appropriate certificates of
survey and plats vhen presented for recording.

{5) The provisiors of this act shall not apply to the
division of state-owned land unless the division creates a
second or subsequent parcel fros a single tract for sale,
rent or lease for residertial purposes after July 1, 1978,

(6) UOUnless the method of disposition is adopted for
the purpose of evading this act, the following divisions of
laad are not subdivisions under this act but are subject to
the surveying regpiresents of this section for divisions of
land not amounting to subdivisions.

{a) Divisions wmade for the purpose of relocating

- HE 652
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comzon boundary lines between adjoining progperties.

(b} Divisjons made for the purpose of a gift or sale
to any member of the landovner's iamediate family.

(c) bpivisions wmade by sale or agreesent to buy and
sell vwhere the parties to the tramsaction enter a covenant
running with the land aad revocable only by mutual coasent
of the governing body and the property owaer that the
divided land will be used exclusively for agricultural
purposes, Any change in use of the land for anything other
than agricultural purposes subjects the division to the
provisions of this chapter.

@3 iaaie—diviei £ 2w . .
is—an—ooccasional—salew (D) _J SINGLE DIVISION OF A PARCEL

T, T S

(7) Subdivisions created by rent or lease are exempt
from the surveying and filing requirements of this act bet
aust be submitted for review and approved by the goveraing
body before portions thereof may be rented or leased.

(8) Unless the method of disposition is adopted for
the purpose of evading this act, the requirements of this
act shall not apply to any division of land:

{a} whick is created by order of any court of record
in this state or by operation of lavw, oxr which, in the
absence of agreeamesnt between the parties te the sale, could
be created by an order of any court in this state pursuvant
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to the lav of eminent dJdomair (secticons 93-9901 through
93-9926);

tb) wbich is created by a 1lien, mortgage, or trust
indenture;

(c) which creates an interest in oil, gas, minerals,
or water which is now or hereafter severed from the suxface
ownership of real property;

{d) which creates cemetery lots;

(e} whick is created by the TrTeservation of a life
estate;

(f} which is created by lease or rental for farsing
and agricoltural purposes.

{9) The sale, remt, lease, or other conveyance of one
or more parts of a building, structure, or other improvement
situvated on one or more parcels of land is not a division of
land, as that ters is defined in this act, and is not
subject to the reguirements of this act.

(10) The Jdepartwent of intergovernzental relations
shall, in conformance with the Montana Administrative
Procedure Act (sections 82-4201 through 82-4225), prescribe
enifors standards for monumentation and for the fors,
accuracy, atd descriptive content of records of survey.

{11} It shall be the responsibility of the governing
body to reguire the replacement of all monupents removed in
the course of construction.®
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Section 4. Secticn 11-3863, R.C,M. 1947, is amended tq
read as follows:

"11-3863. Enforcement by govermmental subdivisions --
adoption of regulations =-- public hearing. (1} The governing
body of every county, city, and town shall, before July 14
1974, adopt and provide for the enforcement and
administration of subdivision regulations reasonably
providing for the orderly development of theiy
jurisdictional areas; for the co-ordination of roads withip
subdivided land with other roads, both existing and plannedj
for the dedication of 1land for roadways and for publiq
utility easements; for the improvement of roads; for the
provision of adequate open spaces for travel, light, air andg

recreation; for the provision of adequate transportation

water, drainage, and sanitary facilities; for the avoidance
or minimization of congestion; and for the avoidance of
subdivision which would involve unnecessary environmental
degradation; and the avoidance of danger or injury tc
health, safety, or welfare by reason of natural hazard oz
the lack of water, drainage, access, transportation or othex
public services or would necessitate an excessive
expenditure of public funds for the supply of such services.

Prior to adopting or amending subdivision regulation:
pursuant to this act, the governing body shall submnit the
proposed regulations or amendments to the division of

-10- HB &f
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planaing apd econoasic development of the departasent of
intergovernaental relations for review.

pefore the governing body adopts sebdivision
regulations purssant to this section it shall hold a public
hearing thereon and shall give public notice of its intent
to adopt such regulations and of the public hearing by
publication of notice of the time and place of the hearing
in a newspaper of gemeral circulation in the county mot less
than fifteen (15) mor sore than thirty (30) days prior to
the date of the bhearing.

{2) ¥ot later than Deceaber 31, 1973, the departmeant
of intergovernmental relations, throegh its division of
planning, shall, in conformazce with the Bontana
Adainistrative Procedure Act (sections 8624201 throungh
82-4225), prescribe reasonable siniaus Trequiresents for
subdivision regulations adopted pursuant to this act. The
minisus requiresents shall include detailed criteria for the
content of the environmental assessasent required by this
act. The department shall provide £for the reviev of
preliminary plats by those agencies of state and local
goverasent and affected public utilities baving a
substantial interest in a proposed subdivision; provided,
hovever, that such agency or uvtility reviewv shall not dJdelay
the governing body's action on the plat beyond the time
liajit specified herein, and the failure of any agency to

11— HB 652
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complete a revier of a plat shall not bhe a basis for
rejection of the plat by the governing body.

{3) 1In prescribing the wainimus rontents of the
subdivision regulations, the department of intergovernmental
relations, tbrough its division of planniang, shall regquire
the subeission by the subdivider to the goverming body of an
environsental assessment.

{3.1) When a subdivision is proposed im an area for
whick a master plar has been adopted pursvant to sections
11-3801 through 11-3856 and the proposed subdivision will be
in compliance with the plan e+ apd vher the subdivision will
contain fewer than ten (10} parcels andi—Iless—ehah—tventy
436)—aeores, poge  of bich are larger thap ope (1) acre: in
size, a planning board established pursuvant to sections
11-3801 thromgh 173856 and bhaving jurisdiction over the
area involved may exempt the subdivider frox the coapletion
of all or any portion of the environmental assessment. When
such an exemption is granted, the planning board shall
prepare and certify a vritten statement of the reasons for
granting the exe-ptien._ A copy of this statement shall
accompany the preliminary plat of the subdivision when it is
submitted for review. Fhere no properly established planning
board having jurisdictiom exists, the governing body may
grapt exemptioes as specified im this paragraph.

{8) Where regquired the environmental assessment shall

12— HB 652
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accompany the preliminary plat and shall include:

{(a) a description of every body or stream of surface
vater as may be affected by the proposed subdivision,
together with available ground water information, and a
description of the topography, vegetation apd wildlife use
within the area of the proposed subdivision;

{b) maps and tables showing soil types in the several
parts of the proposed subdivision, and their suitability for
any proposed developments in those several parts;

{c) a commsunity impact report containing a statement
of anticipated needs of the proposed subdivision for local
services, iercluding education and busing, roads and
maintenance, wvater, sewage, and solid waste facilities, and
fire and police protection;

{3) such additional relevant and reasonable
information as may be required by the department through its
division of planaing.

{5) Local subdivision regulations shall iaclude
procedures for the suemary review and approval of
subdivision plats containing five ({5) or tewer parcels vhere
proper access to all lots is provided, where no lamd in the
subdivision will be dedicated to public use for parks or
playgyrounds amnd which have been approved by the department
of health and environmental sciences where such approval is
reguired by sections 69-5001 through 69-5005; provided that
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reasonable local regulations nay contain additional
reguirements for summary approval.

{6} Subdivision regulations may authorize the
governinrg body to grant variances from the regulations when
strict compliance will result in undue hardship and when it
is not essential to the public welfare. Any variance granted

pursuant to this subsection must be based on specific

variance criteria contained in the subdivision regulationmns.

{7) No _subdivision may __be approved unptil the

sebdjvider bhgs submitted and the _governinq _body has
approved, one or a combinatjop of the following:

{a) _a subdivision improvements agreement in_which _the
subdivider = agrees _ to _ _construct any _required _public

japrovesents shown in _the _plat_together with collateral
which is sufficient, in the -judgkent of the governing bedy,

to provide for _the completion _of _those_ improvemepts in

accordance with design and time specifications; or
—18— HB 652
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48) £383-(9) In the evenst that any governinsg body has

not adopted subdivision regulatioms by July 1, 1978, which
meet or exceed the prescribed wminisum requirements, the
department shall, throngh its division of planning, no later
than Janvary %, 1975, promunlgate reasomable regulations to
be enforced by the governing body. If at any time thereafter
the governing body adopts its own subdivision regulations,
these shall supersede those promulgated by the departmeant

but shall be ro less stringent.

34410} The _ additjopal requjrepepts provided for
tak t‘e L4 t thi e
departsent shall modify jts mipisus reqwiremepts to comply
t t_wi apd ac|
overrj a 4 5 ivisj ions_so
o t or e the irepe by July 1, 1575.
The procedurep apd time periods for deparipental review and
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nfo ent ipn cas iance_provided _in subsection

(10) shall apply.™
Section 5. Section 11-38B64, k.C.M. 1947, is amended to

read as follows:

®11-3864. Dedications of portions of subdivisions to
the public—cash donations in lieu of dedications-—waivers.
(1} 2 plat of a residential subdivision shall show that
one-nintk (179} of the combined area of lots five (5) acres
or less in size and one~twelfth (1/12) of the combined area
of lots greater than five {5) acres in size, exclusive of
all other dedications, is forever dedicated to the public
for parks or playgrounds. Bo dedication may be required for
the combined area of those lots in the subdivision which are
larger than ten ‘(10) acres exclusive of all other
dedications. The governing body, in consultation with the
planning board kaving jurisdiction, may determine suitable
locations for such parks and playgrounds.

{2) Where, because of size, topography, shape,
location, or other circuastances, the dedicaticn of land for
parks or playgrounds is undesirable, the governing body aay,
for good cause shown, sake an order to be endorsed and
certified on the plat accepting a cash donation in liem of
the dedication of land and egual to the fair market value of
the amount of land that would have been dedicated. For the
purpose of this section, the fair market value is the valane
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of the ansubdiwided subdjvided, unimproved land. Such cash
donation shall be paid into the park fund to be used for the
purchase of additional lands or for the initial development
of parks and playgrounds.

(3) If the proposed plat provides for a planned unit
developrent with land permanently set aside for park and
recreational uses sufficient to aeet the mneeds of the
persons wbho will ultimately reside therein, the governing
body may issue an order waiving land dedication and cash
donation requirements.

(4) If a tract of land is being developed under single
ownership as a part of an overall plan, and part of the
tract has been subdivided and sufficient park lands bhave
been dedicated to the public from the area that has been
sabdivided to meet the reqguirements of this section for the
entire tract being developed, the governing body shall issue
an order waiving the land dedication agpd cash donation
reguirements for the subseguently platted area.

{5) The local governing body may waive dedication and
cash donatien reguirements where all of the parcels in a
subdivision are five (5} acres or more in size and vhere the
subdivider enters a coverant to run with the land and
revocable only by mutual consent of the governing body and
the property owner that the parcels in the subdivision will
never be subdivided into parcels of less than five ({5} acres

—16— HE 652
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and that all parcels in the skbdivision wvill be used for
single family dwellings.

{6) The governing body may waive dedication and cash
donation requirements when the subdivider agrees to create a
property owners® association for ihe proposed subdirvision
and to deed to the association land to be held in perpetuity
for use as parks or playgrounds. The area of laad to be
deeded to the association shall equal the amount that wounld
othervise have been dedicated to public use.

{7} The governing body =ay waive dedication and cash
donation requirements for subdivision to de created by reat
or lease where the subdivider agrees to develop parks or
playgrounds within the subdivision for the common use of the
residents of the subdivision. The area of land to be
reserved for this purpose shall egual the amoannt that would
othervise have beea dedicated to the public.™

Section 6. Severability. If a part of this act is
invalid, all valid parts that are severable froa the invalid
part remain in effect. If a part of this act is imsvalid 3in
one or more of its applications, the part resaies in effect
in all valid applications that are severable from the
invalid applications.

Section 7. Effective date. This act is effective upon
passage and approval.

~End—
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HOUSE BILL NO. 652
INTRODUCED BY KEMMIS, HUENNEKENS, MELOY

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND SECTIONS
11-3860 THROUGH 11-3864, R.C.M. 1947; TO CLARIFY THE
REGULATION OF SUBDIVISIONS; PROVIDING AN IMMﬁDIATE EFFECTIVE

DATE."

BE IT ERACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 11-3860, R.C.M. 1947, is amended to
read as follows: '

®"11-3860., Statement of purpose. It is the purpose of
this act to promote the public health, safety, and general
welfare by regulating the subdivision of land; to prevent
overcrowding of 1land; to lessen congestion in the streets
and highways; to provide for adequate light, air, water
supply, sewage disposal, parks and recreation areas, ingress
and egress, and other public requirements; toc encourage
development in harmony with the natural environment; te

require-—that-the-subdivider-assume-£3 dmd-sresm bladdsey

for-the——comnietion-of-improvensnts——and--cosi-~of-—seryices

required-——by-—-bhe--subdivistens and to require uniform

monumentation of land subdivisions and transferring
interests in real property by reference to plat or

certificate of survey."
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Section 2. Section 11-3861, R.C.M. 1947, is amended to
read as follows:

*11-3861. Definitions. As used in this act, unless the
context or subject matter clearly requires otherwise, the
following words or phrases shall have the following
meanings:

(1) "Certificate of survey” means a drawing of a field
survey prepared by a registered surveyor for the purpose of
disclosing facts pertaining to boundary locationms,

(2) "pedication®” means the deliberate appropriation of
land by an owner for any general and public use, reserving
to himself no rights which are incompatible with <the full
exercigse and enjoyment of the public use to which the
property has been devoted.

(2.1) "pivision of land" means the segregation of one
or more parcels of land from a larger tract held in single
or undivided ownership by transferring, or contracting to
transfer, title to or possession of a portion of the tract
or properly filing a certificate of survey or subdivision
plat establishing the identity of the segregated parcels
pursuant to this act. Provided that where required by this
act the land upon which an improvement is situated has been
subdivided in compliance with this act, the sale, rent,
lease or other conveyance of one or more parts of a
building, structure, or other improvement situated on one or

-2 HB 652
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more parcels of land is not a division of land and is not
subject to the terms of this act.

(3) "Examining land surveyor" means a registered land
surveyor duly appointed by the governing body to review
surveys and plats submitted for filing.

{4) "Governing body" means a boaréd of county
commissioners or the governing authority of any city or town
organized pursuant to law.

(4.1) "Irregularly shaped tract of 1land" means a
parcel of land other than an aliquot part of the United
States government survey section or a United States
Government lot the boundaries or areas of which cannot be
determined without a survey or trigonometric calculation.

{5) ®"Planned |unit development"” means a land
development project consisting of residential clusters,
industrial parks, shopping centers, or office building
parks, or any combination thereof which comprises a planned
mixture of land uses built in a prearranged relationship to
each other and having open space and community facilities in
common ownership or use.

(6) "Plat™ means a graphical representation of a
subdivision showing the division of land into lots, parcels,
blocks, streets, and alleys, and other divisions and
dedications.

{7} *“Preliminary plat” means a neat and scaled drawing
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of a proposed subdivision showing the layout of streets,
alleys, lots, blocks, and other elements of a subdivision
which furnish a basis for review by a governing body.

(8) "Final plat” means the final drawing of the
subdivision and dedication required by this act to be
prepared for filing for record with the county clerk and
recorder and containing all elements and requirements set
forth in this act and in regulations- adopted pursuant
thereto.

{9) “"Registered land surveyor® means a person licensed
in conformance with the Montana Professional Engineers'
Registration Act {sections 66-2301 through 66-2347) to
practice surveying in the state of Montana.

(10) *"Registered professional engineer" means a person
licensed in conformance with the Montana Professional
Engineers' Registration Act (sections 66=2301 through
66-2347) to practice engineering in the state of Montana.

(11} "subdivider” means any person who causes land to
be subdivided or who proposes a subdivision of land.

(12) 'Supdivision' means a division of land, or land
so divided, which creates one or more parcels eentaining
‘tess-—than——-tweney-—+4{39j-aeresy-excinsive-of-public-vroadways

CONTAINING LESS THAN PWENF¥¥-+428% FORTY (40) ACRES, EXCLUSIVE

OF PUBLIC ROADWAYS regardiess-ef-size, in order that the

title to or possession of the parcels may be sold, rented,
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leased, or otherwise conveyed, and shall include any
resubdivision; and shall further include any condominium or
area, regardless of its size, which provides or will provide
maltiple space for recreational camping vehicles, or mobile
homes, A subdivision shall comprise only those parcels less

than-swenty~£{26)—-aerens LESS THAN 9PWENS¥-~£28) FORTY (40)

ACRES which have been segregated from the original tract,
and the plat thereof shall show all such parcels whether
contigqguous or not. Provided, however, condominiums
constructed on land divided in compliance with this chapter
are exempt from the provisiéns of this chapter.

£33}--2ge tonat-satet—m ~sne-saie-of-a-divisien-of

tand-within~any-twetve-month~{ia}--perieds (13) "OCCASIONAL

SALE" MEANS ONE SALE OF A DIVISION OF LAND WITHIN ANY

TWELVE-MONTH (12) PERIOQD.

4¥3% (14) "Subdivision improvements agreement™ means

one or more security agreements which may be accepted by a

governing body to secure thé construction of such public

improvements within the subdivision as are required by

subdivision requlations and shall include collateral, such

ag, but not limited to, performance or property bonds,

private or public escrow agreements, loan commitments,

assignments of receivables, liens on property, deposit of

certified funds, or other similar surety agreements.”

Section 3. Section 11-3862, R.C.M. 1947, is amended to
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read as follows:

"11-3862. Surveys required--exceptions-~standards for
monumentation. (1) All divisions of land for sale other than
a subdivision after the effective dJdate of this act into
parcels which cannot be described as 1/32 or larger aliquot
parts of a United States government section or a United
States gaovernment lot must be surveyed by or under the
supervision of a registered land surveyor.

{(2) Every subdivision of land after June 30, 1973,
shall be surveyed and platted in conformance with this act
by or under the supervision of a registered land surveyor.
Subdivision plats shall be prepared and filed in accordance
with this act and regqulations adopted pursuant therete. All
division of sections into aliquot parts and retracement of
lines must conform +to United States bureau of land
management instructions, and all public land survey corners
shall be filed in accordance with Corner Recordation Act of
Montana (sections 67-2001 through 67-2019). Engineering
plans, specifications, and reports required in connection
with public improvements and other elements of the
subdivision required by the governing body shall be prepared
and filed by a registered engineer or a registered land
surveyor as their respective 1licensing laws allow in
accordance with this act and regulations adopted pursuant
thereto.
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(3) The county clerk and recorder of any county shall
not record any instrument which purports to transfer title
to or possession of a parce; or tract of land which is
required to be surveyed by this act unless the required
certificate of survey or subdivision plat has been £filed
with the clerk and recorder and the instrument of transfer
describes the parcel or tract by reference to the filed
certificate or plat.

(4) Imnstruments of transfer of land which is acquired
for state highways may refer by parcel and project number to
state highway plans which have been recorded in compliance
with section 32-2413, and are exempted from the surveying
and platting requirements of this act; provided, howeve;,
that if such parcels are not shown on highway plans of
record, instruments of transfer of such parcels shall be
accompanied by and refer to appropriate certificates of
survey and plats when presented for recording.

{5) The provisions of this act shall not apply to the
division of state-owned land unless the division creates a
second or subsequent parcel from a single tract for sale,
rent or lease for residential purposes after July 1, 1974.

(6) Unless the method of disposition is adopted for
the purpose of evading this act, the following divisions of
land are not subdivisions under this act but are subject to
the surveying reguirements of this section for divisions of
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land not amounting to subdivisions.

{a}) Divisions made for the purpose of relocating
common boundary lines between adjoining properties.

(b) Divisions made for the purpose of a gift or sale
to any member of the landowner's immediate family.

{c) Divisions made by sale or agreement to buy and
sell where the parties to the transaction enter a covenant
running with the land and revocable only by mutual consent
of the governing body and the property owner that the
divided land will be used exclusively for agricultural
purposes. Any change in use of the land for anything other
than agricultural purposes subjects the division to the
provisions of this chapter.

+dy-A-singte~-division-of-a-parect-vhen-the-—-eransaction

iM——an--ocensionat-~sater {D} A SINGLE DIVISION OF A PARCEL

WHEN THE TRANSACTION IS AN OCCASIONAL SALE.

(7) Subdivisions created by rent or lease are exempt
from the surveying and filing requirements of this act but
must be submitted for review and approved by the governing
body before portions thereof may be rented or leased.

(8) Unless the method of disposition is adopted for

‘the purpose of evading this act, the requirements of this

act shall not apply to any division of land:
{(a) which is created by order of any court of record
in this state or by operation of law, or which, in the
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absence of agreement between the parties to the sale, could
be created by an order of any court in this state pursuant
to the law of eminent domain (sections 93~9901 through
93-9926);

{(b) which is created by a 1lien, mortgage, or trust
indenture;

{c) which creates an interest in oil, gas, minerals,
or water which is now or hereafter severed from the surface
ownership of real property:

{d) which creates cemetery lots:

{e} which is created by the reservation of a life
estate;

(£} which is created by lease or rental for farming
and agricultural purposes.

(9) The sale, rent, lease, or other conveyance of one
or more parts of a building, structure, or other improvement
situated on one or more parcels of land is not a division of
land, as that term is defined in this act, and is not
subject to the requirements of this act.

(10) The department of intergovernmental relations
shall, in conformance with the Montana Administrative
Procedure Act (sections 82~-4201 through 82-4225), prescribe
uniform standards for monumentation and for the form,
accuracy, and descriptive content of records of survey.

{11} It shall be the responsibility of the governing
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body to require the replacement of all monuments removed in
the course of comstruction.”

Section 4. Section 11-3863, R.C.M. 1947, is amended to
read as follows:

"11-3863. Enforcement by governmental subdivisions --
adoption of regulations -- public hearing. (1) The governing
body of every county, city, and town shall, before July 1,
1974, adopt and provide for the enforcement and
administration of subdivision regulations reasonably
providing for the orderly development of their
jurisdictional areas; for the co-ordination of roads within
subdivided land with other roads, both existing and planned;
for the dedication of land for roadways and for public
utility easements; for the improvement of roads; for the
provision of adequate open spaces for travel, light, air and
recreation; for the provision of adequate transportation,
water, drainage, and sanitary facilities; for the avoidance
or minimization of congestion; and for the avoidance of
subdivision which would involve unnecessary environmental
degradation; and the avoidance of danger or injury to
health, safety, or welfare by reason of natural hazard or
the lack of water, drainage, access, transportation or other
public services or would necessitate an excessive
expenditure of public funds for the supply of such services.,

Prior to adopting or amending subdivision regulations
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pursuant to this act, the governing body shall submit the
proposed regulations or amendments to the division of
planning and economic development of the department of
intergovernmental relations for review.

Before the governing body adopts subdivision
regulations pursuant to this section it shail hold a public
hearing thereon and shall give public notice of its intent
to adopt such regulations and of the public hearing by
publication of notice of the time and place of the hearing
in a newspaper of general circulation in the county not less
than fifteen (15) nor more than thirty (30) days prior to
the date of the hearing.

(2) Wot later than December 31, 1973, the department
of intergovernmental relations, through its division of
planning, shall, in conformance with the Montana
Administrative Procedure Act (sections B82-4201 through
82-4225), prescribe reasonable minimum requirements for
subdivision regulations adopted pursuant to this act. The
minimum requirements shall include detailed criteria for the
content of the environmental assessment required by this
act. The department shall provide for the review of
preliminary plats by those agencies of state and local
government and affected public utilities  having a
substantial interest in a proposed subdivision; provided,
however, that such agency or utility review shall not delay
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the governing body's action on the plat beyond the time
limit specified herein, and the failure of any agency to
complete a review of a plat shall not be a basis for
rejection of the plat by the governing bhody.

(3) 1In prescribing the minimum contents of the
subdivision regulations, the department of intergovernmental
relations, through its division of planning, shall require
the submission by the subdivider to the governing body of an
environmental assessment.

(3.1) When a sgsubdivision is proposed in an area for
which a master plan has been adopted pursuant to sections
11-3801 through 11~-3856 and the proposed subdivision will be
in compliance with the plan er and when the subdivision will
contain fewer than ten (10) parcels and-iess-than-twenty

4203-aeres, none of which are larger than one (1) acre in

size, a planning board established pursuant to sections
11-3801 through 11-3856 and having jurisdiction over the
area involved may exempt the subdivider frpm the completion
of all or any portion of the environmental assessment. When
such an exemption is granted, the planning board shall

prepare and certify a written statement of the reascons for

‘'granting the exemption. A copy of this statement shall

accompany the preliminary plat of the subdivision when it is
submitted for review. Where no properly established planning
board having jurisdiction exists, the governing body may
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grant exemptions as specified in this paragraph.

{4) Where required the envircnmental assessment shall
accompany the preliminary plat and shall include:

(a) a description of every body or stream of surface
water as may be affected by the proposed subdivision,
together with available ground water information, and a
description of the topography, vegetation and wildlife use
within the area of the proposed subdivision;

(b) maps and tables showing soil types in the several
parts of the proposed subdivision, and their suitability for
any proposed developments in those several parts;

(c} a community impact report containing a statement
of anticipated needs of the proposed subdivision for local
services, including education and busing, roads and
maintenance, water, sewage, and solid waste facilities, and
fire and police protection;

{d) such additional relevant and reasonable
information as may be required by the department through its
division of planning.

{5) Local subdivision regulations shall include
procedures for the summary review and approval of
subdivision plats containing five (5) or fewer parcels where
proper access to all lots is provided, where no land in the
subdivision will be dedicated to public use for parks or
playgrounds and which have been approved by the department
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of health and environmental sciences where such approval is
required by sections 69-5001 through 63-5005; provided that
reasonable local regulations may contain additional
requirements for summary approval.

{6} Subdivision regulations may authorize the
governing body to grant variances from the regulations when
strict compliance will result in undue hardship and when it
is not essential to the public welfare. Any variance granted
pursuant to this subsection must be based on specific

variance criteria contained in the subdivision regulations.

b4

£7¥ regqulatds may-previde—that-in-iien-of-the
cempletion-of-the-construction-of~--any--publiie-~improvements
prioy——to--the--approvai-of-a-final-plaey-the-~governing-body
shall-require-a-bond-or-other--reasonable~~seeurityys——in--an
amoune-—and--with--surety-and—-condicions—-sakisfactory—-te—itey
providing-for-and-sesuring-the-construction-and-instatiakion
of-such--imprevements--within--a--peried-—specified-—-by——the
geverning-body-and-expressed-in-the-ponds-or-ether-seeuritys

(7) No subdivision may be approved until the

subdivider has submitted and the governing body has

approved, one or a combination of the following:

{a) a subdivision improvements agreement in which the

subdivider agrees to construct any required public

improvements shown in the plat together with collateral

which is sufficient, in the judgment of the governing body,
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to provide for the completion of those improvements in

accordance with design and time specifications; or

{b) other agreements or contracts setting forth +the

plan, method, and parties responsible for the construction

of any required public improvements shown in the plat which,

in the judgment of the governing body, will provide for the

completion of those improvements in accordance with design

and time specifications.

(8) As improvements are completed, the subdivider or

his agent may apply to the governing body for a release of

part or all of the coliateral deposited with the governing

body. Upon inspection and épprovalL the governing body

shall release the collateral. If the governing body

determines that any of the stipulated improvements are not

constructed in substantial compliance with specifications,

it shall furnish the subdivider a list of specific

deficiencies and shall be entitled to withhold collateral

sufficient to ensure substantial compliance. If the

governing body determines that the subdivider will not

construct any or all of the improvements in accordance with

all 6f the specifications, it may withdraw and employ from

the deposit of collateral such funds as may be necessary to

construct the improvement or improvements in accordance with

the specifications.

{93 -~-The—geverning-body-shalli-reguire-the-subdivider—te
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compensate-the—appiicable-durisdiction-—if-~tohe-—subdivision

witi-—burden--enisting-—tocat-services—so-as-to-sreate-a-net

revenne-defietisr-—Campensation—-shati--cauat-—the-~estimated

conp--af-services-for-she—subdivisiony-when-futiy-developedy

1 3

minus--anticipated-—~pan-———revenues-—~£from the dev P

subdivistenr———Fhe-estinated-cost-of-gservices~-shati-he-based

on-infermation-supnliied-and-reviewed-in-the-community-impaat

repore-provided-for-in-seetion-+1-3863-4t4}-~{efr——and--shaii

ineludey——~but-not-be-iimited-toy-cduncation~and-busingy-reads

and-matntenancey-watery-sewagey-sotid-waste-faciiiuiesy--and

five-and-poiice-proteceions

<8+ £38%(9) In the event that any governing body has
not adopted subdivision regulations by July 1, 1974, which
meet oOr exceed the prescribed minimum reguirements, the
department shall, through its division of planning, no later
than January 1, 1975, promulgate reasonable regulations to
be enforced by the governing body. If at any time thereafter
the governing body adopts its own subdivision regulations,
these shall supersede those promulgated by the department
but shall be no less stringent.

4333 {10) The additional requirements provided for

‘shall take effect upon the effective date of this act, The

department shall modify its minimum requirements to comply

with this act within sixty (60) days of passage and each

governing body shall amend its subdivision regulations so as
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to meet or exceed the minimum requirements by July 1, 19875.

The procedures and time periods for departmental review and

enforcement in case of noncompliance provided in subsection

{(10) shall apply.”

Section 5. Section 11-3864, R.C.M, 1947, is amended to
read as follows:

"11-3864., Dedications of portions of subdivisions to
the public~-cash donations in lieu of dedications--waivers.
{1) A plat of a residential subdivision shall show that
one-ninth (1/9) of the combined area of lots five (5) acres
or less in size and one-twelfth (1/12) of the combined area
of 2lots greater than five (5) acres in size, exclusive of
all other dedications, is forever dedicated to the public
for parks or playgrounds. No dedication may be required for
the combined area of those lots in the subdivision which are
larger than ten (10} acres exclusive of all other
dedications. The governing body, in consultation with the
planning board having jurisdiction, may determine suitable
locations for such parks and playgrounds.

(2) wWhere, because of size, topography, shape,
locatibn, or other circumstances, the dedication of land for
parks or playgrounds is undesirable, the governing body may,
for good cause shown, make an order %to be endorsed and
certified on the plat accepting a cash donation in lieu of
the dedication of land and equal to the fair market wvalue of
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the amount of land that would have been dedicated. For the
purpose of this section, the fair market value is the value

of the unsubdivided subdivided UNSUBDIVIDED, unimproved

land. Such cash donation shall be paid into the park fund to
be used for the purchase of additional lands or for the
initial development of parks and playgrounds.

{3) If the proposed plat provides for a planned unit
development with land permanently set aside for park and
recreational uses sufficient to meet the needs of the
persons who will ultimately reside therein, the governing
body may issue an 6rder waiving land dedication and cash
donation requirements.

(4) 1If a tract of land is being developed under single
ownership as a part of an overall plan, and part of the
tract has been subdivided and sufficient park lands have
been dedicated to the public from the area that has been
subdivided to meet the requirements of this section for the
entire tract being developed, the governing body shall issue
an order waiving the land dedication and cash donation
requirements for the subseguently platted area.

{5} The local governing body may waive dedication and
cash donation requirements where all of the parcels in a
subdivision are five (5) acres or more in size and where the
subdivider enters a covenant to run with the land and
revocable only by mutual consent of the governing body and
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the property owner that the parcels in the subdivision will
never be subdivided into parcels of less than five (5) acres
and that all parcels in the subdivision will be used for
single family dwellings.

{6) The governing body may waive dedication and cash
donation requirements when the subdivider agrees to create a
property owners' association for the proposed subdivision
and to deed to the association land to be held in perpetuity
for use as parks or playgrounds. The area of land to be
deeded to the association shall equal the amount that would
otherwise have been dedicated to public use.

{7} The governing body maf waive dedication and cash
donation requirements for subdivision to be created by rent
or lease where the subdivider agrees éo develop parks or
playgrounds within the subdivision for the common use of the
residents of the subdivision. The area of land to be
reserved for this purpose shall equal the amount that would
otherwise have been dedicated to the public.”

Section 6. Severability. If a part of this act is
invalid, all vaiid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
inwvalid applications.

Section 7. Effective date. This act is effective upon
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passage and approval.
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