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INTRODUCED BY g . . 4

VineenrT /0 o Brodissy

A BILL FOR AN ACT ENTITLED:
70-801 THROUGH 70-808, 70-810 THROUGH 70-823, R.C.M. 1947,
TO GENERALLY REVISE THE MONTANA UTILITY SITING ACT OF 1973;

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 70-801, R.C.M. 1947, is amended to
read as follows:

»70-801. Short title. This eet chapter shall be known

and may be cited as the Montana Utility Siting ACt of
3593."

Section 2. Section 70-802, R.C.M, 1947, is amended to
read as follows:

»70-802. Policy and legislative findings. It is the
constitutionally declared policy of this state to maintain
and improve a clean and healthful environment for present
and future generations; to protect the environmental life
support system from degradation and prevent unreasonable
depletion and degradation of natural resources; and to
provide for administration and enforcement to attain these
objectives.

The legislature finds that the construction of
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additional power anmd or energy conversion facilities may be

necessary to meet the increasing need for electricity, and

ether energy, and other products, and that smeh these
facilities have an effect on the enviromment, an impact on
population concentration, and an effect on the welfare of
the - citizens of this state. Therefore, it is necessary to
ensure that the location, construction and operation of
power and energy conversion facilities will produce minimal
adverse effects on the environment and upon thé citizens of
this state by providing that me a power or energy conversion
facility shali-hereafter may not be constructed or operated
within this state without a certificate of environmental
compatibility and public need acquired pursuant to this eet
chapter.*

Section 3. Section 70-803, R.C.M. 1947, is amended to
read as follows:

*70-803. Definitions. Fhe--foiieowing-~-wordsy-when-used
in-ghis~--acty--shati--have--the--foilowing-—meanings--uniess

etherwise-clieariy-apparent-£from—the-context In this chapter,

unless the context requires otherwise:

{1} the---werd--Sdepartment® “Department” means the

department of natural resources and conservation provided

for in Title 82A, chapter 15.

(2) the--word--Lbeardd “"Board"™ means the board of

natural resources and conservation provided for in section
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82A-1509.
(3) <¢he-werds—lutility-faciiseylocor--2faciiityl-—-mean

“Pacility" means:

{a) eny--energy-generating-end-cenversien cach plant,

unit, or other facility and associated facilities, except

for oil and gas refineries,

(i) designed for, or capable of, generating at fifty

(50) megawatts of electricity or more, or any addition

thereto (except pollution control facilities approved by the

department of health and environmental sciences added to an

existing plant) having an estimated cost in excess of two
hundred fifty thousand dollars ($250,000), or

" {ii) designed for, or capable of, producing ene

hundred-—--mitiion—~-{38070067660) twenty-£five million

{25,000,000) cubic feet of gas per day or more, or any
addition thereto having an estimated cost in excess of two
hundred fifty thousand dollars ($250,000}, or

(iii) designed for, or capable of, producing €4féey
thousand-{5649886F twenty-five thousand (25,000) barrels of

liquid hydrocarbon progucts per day or more, or any addition
thereto having an estimated cost in excess of two hundred
fifty thousand dollars {($250,000), or

(iv) designed for, or capable of, enriching uranium

mineralss+, or any addition thereto having an estimated cost

in excess of two hundred fifty thousand dollars ($250,000),
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{v) designed for, or capable of, utilizing, refining,

processing, or converting five hundred thousand (500,000)

tons of ooal per year or more, or any addition thereto

having an estimated cost in excess of two hundred fifty

thousand dollars ($250,000);

(b} &an each-electric transmission line and associated
facilities of a design capacity of thirsy-four-and--one—hails

43435 more than sixty-nine (69} kilovolts er-mere, except

that the—-feoliowing-—transaissien--itines-—and---assecieted
facitities——shati-be-gubject-to-certain-excepiions-under-the
acbs

ti) —a-transmission-tine—and-assoecinted-£faciiteies~~with
a-—design--capacity-of-sinety-nine-£69r-kiteveilts-or-iess-and
which-wili-be-constructed-above-ground-£for-a-distance—of-ten
$18F-mites-—or—-tess--shali--net-—be-—-considered—a-—ubitity
faeitity-within-the-definteions-of-thin-acky

{tid) —a-transpisston-tine-and-associated-faciisties-with
a--deaign~-capacity-of-one-hundred-sixty-one-+i6ir-hiloveits
or-iess-and-which~-wilti-—-be--constructed--underground--£for--a
distanee-of-five-{5t-mites-or-iess-shati-net-be-considered~-a
utiiity—Eaeiiity—uithin-the—definitieae-ei:;hia-acty

titsr-a-teansmission-ine-or-associated-facititien-of-a
design--eapacity-of-ene-hundred-siuty-one~{16i¢-kitovotea-or
iess-which-docs-not-meet-the-requirements-ef-subsections—{i}
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and-{ii}-ef-this-subsection-shnit-be-supject-to-the-specifie
time-review-requirements-for-transmission-ltines—in—section
Gy —subsection—+1}-476-806- {1 }-and-section—Fr-subsection-<1}
§76-60F——tirf——of-—thig-—act-—if-—the-proposed-iengeir-of—the
transmiasion—tine-wiltl-not~exceed-thirey-{363-mideny
{tivi-aniess—apecificatiy-covered-——by-—subsections--+tiyy
ity -—or--{iti}-——-of-this-subsectiony-the-construction-ef-atd
teansmission--lines-—-and--asseciated--facilities--shali-——be
subject--ee-—the-ewe-{2y-year-tine-requirement-of-seceion-6y
suhseeeion-f&}-{?8;866—+i+}7-an&-the-six—hundreé——{éﬂe+--aay
requirenent-of-section-Fy-subsection—{1}+-{76-863 <331y
{v}-—the-provisions-of-subsections—{ir-and-{it}-of-this

Im.

s ceion~--shatl--net--be-—construed--as—eauthorizing-——the

aimulcancous-—-construction-—of-—two-{2}-or-more-transmissien
iimea—serving-the-seme-community-or-—customer—which--woutdy

when--construeted-—separatelyy-come-within-the-exceptions—-of

sui Lt tir-and-{$2ifs the term does not include an

electric transmission 1line and associated facilities of a

design capacity of less than two huadred thirty (230)

kilovolts and ten {10) miles or less in length:;

{c) a--gas--or--iiquid-treansmissien-iine cach pipeline
and associated facilities designed for, or capable of,
transporting gas, water, or liquid hydrocarbon products
from or to a gastfienbion-or-tiquefaction facility located

within or without this state of the size indicated in
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subsections—{al-{iir-and-<{ar-{t4+it} subsection (3} (a) of

this sectionw;

{d) any use of geothermal resources, including the use
of underground space in existence or to be created, for the
creation, use, or conversion of energys; ‘

(e) any underground in situ gasification of coal.

{4) the-——words--lasseeciated “Associated facilities"

include, but are not liimited to, transportation links of any

kind, aqueducts, diversion dams, substations, including

distribution substations, storage ponds, reservoirs, and

any other device or equipment associated with the
productiony or delivery of the energy form or product

produced by a facility, except that the term does not

include a facility.

(3) the-—words--Lcommence "Commence to construct”™ mean
means :

{a) any clearing of land, excavation, construction, or
other action that would affect the environment of the site
or route of a weidiey facility, but de does not ineiude mean
changes needed for temporary use of sites or routes for
nonutility purposes, or uses in securing geological data,
including necessary borings to ascertain foundation
conditionss--—Phe--words--de--inctude——the-——commencement-—cf
eminent-demain--preceecdings-——under-—-Fitite-—J939y--chapter--93¢

RrdrMr--154Fy-for-iand-er-rights-of-way-upon-which—a-utidity

T HB 58/
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facitity-mey-be—construckeds;
(b) the fracturing of underground formations by any
means, if any such activity is related to the possible

future development of en-underground-utidity a gasification

facility or a facility employing geothermal resources, but
de does not include the gathering of geological data by

" boring of test holes or other underground exploration,

investigation, or experimentations;

{c) the commencement of eminent domain proceedings

under Title 93, chapter 99, for land or rights of way upon

or over which a facility may be constructed;

(d) the relocation or wupgrading of an exi.stiné

facility defined by subsection (3) (b} or (c}), including

upgrading to a design capacity covered by subsection (3)

(b), except that the term does not include normal

maintenance or repair of an existing facility.

(6) the—werd-Smunicipatity® "Municipality" means any
county or municipality within this state,

(7) the-—word—Iipersoni-—inciudes “Person" means any
individual, group, firm, partnership, corporation,
cooperative, association, goveranment subdivision, government
agency, local govermment, or other organization or eatity.

{8) +the—words—ipublie--untiiityl-—or-—lutijityl-—mean
*"Utility" means any person engaged in any aspect of the
production, storage, lsale, delivery or furnishing of heat,
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electricity, gas, or energy in any form for ultimate public
use.

(9) BSeertifiecerer "Certificate" means the certificate
of environmental ccompatibility and public need issued by the
board under this chapter ead that is required for the
construction or operation of amy a facility."

Section 4. Section 70-804, R.C.M. 1947, is amended to
read as follows:

*70~-804. Certificate from board reguired prior to
coﬁstruction of uetidiey facility-—-—exemptions. (1) #®e 2

person amid may not commence +to construct a uesdiey

facility in the state without first hawving-ebtaimed applying

for and obtaining a certificate of environmental

compatibility and public need issued with respect to sueh

the facility by the board. Amy A facility, with respect to
which a certificate is reqme& issued, shaii mnay not
thereafter be constructed, operated emd or maintained
except in conformity with seeh the certificate and any
terms, conditions and modifications contained therein. A
certificate may only be issued pursuant to this aet chapter.

{2) a certificate may be transferred, subject to the
approval of the department, to a persoh who agrees to comply
with the terms, conditions and modifications contained

therein.

{3) This aet--shaii chapter does not apply to emny
—§=-
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utitiey a facility over which an agency of the federal

govermment has exclusive jurisdiction.

{(d) The board may adopt reasonable rules establishing

exemptions from this chapter for the relocation,

reconstruction, or upgrading of a facility that would

otherwise be covered by this chapter and that is unlikely to

have a significant environmental impact by reason of length,

size, lcocation, available space or right of way, or

construction methods.

(5} A certificate is not required under this chapter

for a facility under diligent on site physical construction

or in operation on Januwary 1, 1973."

Section 5. Section 70-805, R.C.M. 1947, is amended to
read as follows:

"79-805. Surcharge onr electric energy producer's
license tax--administrative expenses--tax on gasification,
liguefaction, wuranium enrichment £facilities. {1} Every
"producer” as defined in chapter 16 of Title B84y-the
eiectricat-energy-producerst-iicense—taxy shall, in addition
to the sum required to be paid by that aet chapter, pay an
additional twenty-five hundredths percent (0.25%) of the
gross amount as shown on the statement which is required by
that aet chapter, in the same manner and within the time
provided by that aet chapter. The seate-——board--——of

equatizeeion department of revenue shall report to thes state
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treasurer separately the amount transmitted to the state
treasurer which is added to the electrical energy producers®
license tax by this section ef-this-aet.

{2} The legislature shall appropriate sufficient funds
to finance the department's activities in carrying ou£ its
duties under this met chapter. The legislature shall provide

a tax on gasification, liguefaction, coal, conversion, and

uranium enrichment facilities sufficient to produce an
amount of revenue egual to that derived from electrical
energy producers under this section.”

Section 6. Section 70~806, R.C.M. 1947, is amended to
read as follows:

"70-806. Application for certification--filing and
contents-~filing fees--use--of-—fiting--—-fees notice of

conmpletion of facility-—further fees-—proof of service on

municipalities—-watver—eof--time~—requirement amendment of

application or certification. (1) (a) At--least-twe—+{2}
yeaps-prior-toe-anticipated-commencement-of-construction-of-a
wtitiey-faciitiey-ns-defined-—in--sections--30-863—+33——+fatry
F6~883~-{3r~thr—{tivr7-76-863-{3r—terr-and~F6-663—43+-td}-and
at-—-ieast——nine—+{5F-—menths—pricr-—4io-—4the--—anticipated
commencenent-—date~of- the—construction-cf-a-utsitey-facitiby
as-defined-in-section-76-863~3}-tbp~titi}z—an An applicant
for a certificate shall file with the department ean a

verified application, in such form as the deperement—may

T HBS S/
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preseribe board by rule or the department by order
prescribes, containing the following information:

t2} (i} a description of the location and of the
unetdiey facility to be built thereon;

4bF (ii) a summary of any studies which have been made
of the environmental impact of the facility;

4e¥ (iii}) a statement explaining the need for the
facility;

4dr (iv) a description of any reasonable alternate
location or locations for the proposed facility, a
description of the comparative merits and detriments of each
Jocation submitted, and a statement of the reasons why the
primary proposed location is best suited for the facility;
and

te+ (v} such other information as the applicant may

eonsider considers relevant or as the board by rule or the

department mey by reguiatien—er order require reguires, A
copy or copies of the studies referred to in clause b} (ii)
above shall be filed with the department, if ordered, and
shall be available for public inspection.

(b) An application may consist of an application for

two (2} or more facilities in combination, such as powexr

units and transmission lines.

(2) (a) A-filing-fee—shaii-be-deposited-in—tehe~—state

generat--fundy-~Said~fee—shati-be The applicant shall pay to
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the department a filing fee with the application, based

upon the estimated cost of the facility according to the
declining scale which followsz: Fhe-appiicant-sheii-pay-the
accumulated-sums-calteninted-as-fottowss three percent (3%}
of any estimated cost up to one million dollars
{$1,000,000) ; plus one percent (1%) of any estimated cost
over a million dollars and up to twenty million dollars
($20,009,000) ; plus one-half of one percent (0.5%) of any
estimated cost over twenty million dollars ($20,000,000};
and up to one hundred million dollars ($100,000,000): plus
one—-guarter of one percent (0.25%) of any amount of
estimated cost over one hundred million ($100,000,000) and
up to three hundred million dollars {$3060,000,000); plus.
one-tenth of one percent (0.1%} of any amount of estimated
cost over three hundred million dollars ($300,0G0,000). It
is the intent of the legislature that the revenues derived
from the filing fee be used by the department in compiling
the information reguired for rendering a decision on a
certificate and for carrying out its other responsibilities

under this act. If an application consists of a combination

of two (2) or more facilities, the filing fee shall be the

total of the fees based on the estimated cost of each

facility considered separately.

(b) If a certificate is issued by the board for the

Proposed facility, immediately upon completion of

-]12=-
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construction of the facility the applicant snall give a

notice of completion to the department. As soon as possible

after giving the notice of completion, the applicant shall

file an affidavit with the departmwent stating the actual

cost of the facility in such detail as the department may

require to determine whethexr a further fee is due. If the

*

actual cost exceeds the estimated cost, the applicant snall

file a furtaer fee for tne difference based upon the

declining scale in subsection (2} {a) of this section. No

further fee is required, however, if it is computed to be

five hundred dollars ($500) or less.

(3) Baeh An application shall be accompanied by proof
of service of a copy of sueh the application on the chief
executive officer of esach municipality and the head of each
government agency, charged with the duty of protecting the
environment or of planning land use, in the area in which
any portion of sweh the facility is to be located, both as
primarily and as alternatively proposed. Tne copy of sueh
the application shall be accompanied by a notice specifying
the date on or about which the application is to be filed.

(4) Baeh An application shall also pe accompanied by
proof that public notice thereof was given to persons,
residing in the municipalities entitled to receive notice
under subsection {3) of this section, by the publication of
a summary of the application, and the date on or about which

-] 3~
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it is to be filed, in sueh those newspapers as will serve
substantially to inform sueh those persons of the
application.

(5) Inadvertent failure of service on, or notice to,
any of the municipalities, government agencies or persons
identified in subsections (3} and (4} of this section may be
cured pursuant to orders of the department designed to
afford them adequate notice +to enable their effective
participation in the proceeding. In addition, the department
may, after filing, require the applicant to serve notice of
the application or copies thereof or both upon such other
persons, and file proof thereof, as the department may deem

appropriate.

(6) An application for an amendment of an application

or. a certificate shall be in such form and conﬁain such

information as the depariment-shati-—preseribe board by rulé

or the department by order prescribes. Notice of such an

application shall be given as set forth in subsections {3)

and (4} of this section. If an amendment to an original

application would result in a substantial change of the

original application, such an amendment shall be considered

as a new application and a new filing fee shall be required,

+3+——The-heaz&—may-waive—eenp&ianee—withrthe-téxeriimit
of-this-seetéenhii-an—appiéeent—makes-a-eieez—and—eenvéneéng

shoning—-that—-en—-immediate—-need-fer-e-faeiiéty-existe—eﬂd

-l4- 38 5&/
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that-the-appiicant-did-not—have—knowiedge——thnt—+the-—need

existed-—aufficientiy—in--advance—-of—tha--need-ta-fite-an
appiication-within-the-time-provided—in--subsection--{i}-—of
this—-seetionr
£8p—Phe~-board--mayy--in-—ita~~discreciony~~waive——the
neeessity-of-filing-an-application-where-untitity—~facitities
are-—heéng--re&eeeteﬂ--pu:suaat-—to—seetienﬂ-32—é4i4-th!ough
32241 67-RyE€sMr-194F7-and-where-it——is——sntisfied~—after-—an
examination-—of-——the--envirenmentat—simpace-—atatenent-filed
pursuant—to—chapter-65~-of-Pitie—637-RrCrMr-2 4 Fy~—that-——snch
relocation-witi-not~stgnificantiy-affect-the-environnents”

Section 7. Section 70-807, R.C.M. 1947, is amended to
read as follows:

*70-807. Study, evaluation and report on proposed
facility--hearing on application for amendment of
certificate-~hearings. (1) Upon receipt of an application
comply ing with section 76-806, the department shall commence
an intensive study and evaluation of the proposed facility

and its effects, pursuvant-to--section--F8-gi6-—of-—-thita--act

considering all the criteria listed in sections 70-810 and

70-816. Within six--hundred-——{668)-~days two (2} years
following receipt of +he an application for a facility as
defined in seetdens subsections 70-803 (3) {a)y—~F6-883——+b}

tiv)y——FG=803-¢3}-¢er7 and 70-803 (3) (d)} and for a facility

as defined in subsections 70-803 (3) (b) and (c) which is
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more than thirty (30} miles in 1length, and within eone

hundred-eighty-{i84+-days one (1) year for a facility as
defined in seetions-76-883-{by-t+44> subsections 70-803_({(3)

{b) and {c) which is thirty (30) miles or less in leagth,

the department shall make a report to the board, which shall

contain the department's studies, evaluations,
recommendations, other pertinent documents resulting £rom
its study and evaluation pursunant-to-section-78-816-of-this
aet, and the final environmental impact statement. If the

application is for a facility which was not listed or

proposed in a long-range plan submitted by the applicant to

the department at least six (6) months before the filing of

the application pursuant to section 70-814, the department

shall then have three (3) years and two (2} vyears,

respectively, to make its report to the board. If the

application is for a combination of two (2} or more

facilities, the department shall make its report to the

board within the greater of the lengths of time provided for

in this subsection for either of the facilities.

(2) The

departments of health and environmental
sciences, highways, intergovernmental relations, fish and
game, and public service regulation shall report to the
department information relating to the impact of the
proposed site on each department's area of expertise. Sueh
informetion The report may include opinions as to the
-16-
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advisability of granting, er denying, or modifying the

certificate. The department shall allocate funds obtained
from f£filing fees to the departments making reports to
reimburse them for the costs of compiling information and
issuing the required report.

42+ (3) On an application for an amendment of a
certificate, the board shall hold a hearing in the same
manner as a hearing is held on an application for a
certificate if the proposed change in the facility would
result in any material increase in any environmental impact
of the facility or a substantial change in the location of
all or a portion of sueh the facility other than as provided
in the alternates set forth in the application.

43r {4) Upon receipt of the department's report
submitted under subsection (1) of this section, the board

shall set a hearing date for a hearing to begin not more

than sixty (60) days after suwea tae receipt.”

Section 8. Section 70-808, R.C.M. 1947, is amended to
read as follows:

n70-808. Parties to certification proceeding--waiver
by failure to participate. (1) The parties to a
certification proceeding include:

{a) the applicant;

(b) each municipality and government agency entitled
to receive service of a copy of the application wuader
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subsection <3}-ef-section—6-{F8-806-43}1-of-this-act 70-806
{3); and

{c) any person residing in a municipality entitled to
receive service of a copy of the application under
subsection +té4F-ef-section-6-176-886—+{4}i-of-this—aect 50-806
{4): any nonprofit organization, formed in whole or in part
to promote conservation or natural beauty, to protect the
environment, personal health or other biclogical values, to
preserve historical sites, to promote consumer interests, to
represent commercial and indpstrial groups, or +to promote
the orderly development of the areas in which the facility
is to be located; or any other interested person; and

(d} the department.

(2) Any party identified in subparagraphs (b) and (c}
of subsection (1) of this section waives his right to be a

party if he does not participate orally at the hearing

oefore tuae poard.”

Section 9. Section 70-310, R.C.M. 1947, is amended to
read as follows:

"70-810. Decision of board--findings necessary for
certificate--conditions imposed--service—of--dectsion——on

parties, (1) @he Within ninety (90) days after the last day

of tine hearing, the board shall make complete findings,

issue an opinion, and render a decision upon the record,

either granting or denying the application as filed, or

=18~ HB\S- ?'
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granting it upon such terms, conditions, or modifications of
the construction, operation or maintenance of the utéisey
facility as the board may-deem considers appropriate. The
board may not grant a certificate either as proposed by the
applicant or as modified by the board unless it shall £ind
and determine:

(a) the basis of the need for the facility;

(b} the nature of the probable environmental impact;

(c} that the facility represents the minimum adverse
environmental impact, considering the state of available
technology and the nature and economics of the various
alternatives;

'(d) each of the criteria listed in section 36-{476-616}
of-ehis-aet 70-816;

(e} in the case of an electric, gas, or liguid
transmission 1line or agqueduct, what part, if any, of the
line or aqueduct shall be located underground; that sueh the
facility is consistent with regional plans for expansion of
the appropriate grid of the utility systems serving the
state and interconnected utility systems; and that sueh
faetisetes the faciiitx will serve the interests of utility
system economy and reliability;

(£} that the location of the facility as proposed
conforms to applicable state and local laws and regulations
issued thereunder, except that the board may refuse to apply
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w -] -} LN w N =

I O T - O R R
D - T - R - R T I " O PR S =

22
23
24

25

LC 0879

any local law or regulation if it finds that, as applied to
the proposed facility, suey. the law or regulation is
unreasonably restrictive in view of the existing technology.
or of factors of cost or economics, or of the needs of
consumers whether located inside or outside of the directly
affected govermment subdivisions;

(g) that the facility will serve the public interest,
convenience and necessity; and

(h) that duly authorized state and federal air and
water quality agencies have certified that the proposed
facility will not violate state and federally established
standards and implementation plans; the judgments of duly
authorized air and water quality agencies are conclusive on
all questions related to the satisfaction of state and
federal air and water guality standards.

{(2) If the board determines that the location of all
or a part of the proposed facility should be modified, it
may condition its >certificate upon such modification,
provided that the municipalities, and persons residing
therein, affected by the modification, sha#: have been given
reasonable notice of the modification.

(3) A-copy-of-the~decision-and-any-opinion-issued-with
the-deecinion—shati-be-served-upon-cach-partyr In determining
that the facility will serve the public interest,

convenience, and necessity under subsection (1) {g) of this

-20-
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advisability of granting, er denying, or modifying the

certificate. The department shall allocate funds optained
from f£filing fees to the departments making reports to
reimburse them for the costs 6f compiling information and
issuing the required report.

<2+ -(3) On an application for an amendment of a
certificate, the board shall hold a hearing in the same
manner as a hearing is held onr an application for a
certificate if the proposed change in the facility would
result in any material increase in any environmental impact
of the facility or a substantial change in the location of
all or a portion of sueh the facility other than as provided
in the alternates set forth in the application.

€3+ (4) Upon receipt of the department's report
submitted under subsection {1) of this section, the board

shall set a hearing date for a hearing to begin not more

than sixty (60) days after suea tae recejipt.”
. Section 8. Section 70-808, R.C.M. 1947, is amended to

read as follows:

*70-808. Parties to certification proceeding--waiver
by failure to participate. (1} The parties to a
certification proceeding include:

(a) the applicant;

(b) each municipality and government agency entitled
to receive service of a copy of the application under

-17=
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subsection +3}-of-section-6-436-8086-4t33j-of-£nis—act 70-506
3): and

(c) any person residing in a municipality entitled to
receive service of a copy of the application under
subsection +4)-ef-asection-6—{38-866-4{4}}-of-this~-act -70—806
(4}; any nonprofit organization, formed in whole or in part
to promote conservation or natural beauty, to protect thes

environment, personal health or other biclogical values, to

preserve historical sites, to promote consumer interests, to

represent commercial and industrial groups, or to promote
the orderly development of the areas in which the facility
is to be located; ox any other interested person; and

(d) the department.

{(2) Any party identified in subparagraphs (b) and (c)
of subsection (1} of this section waives his right to be a

party if he does not participate orally at the hearing

pvefore tae board."

Section 9. Section 70-810, R.C.M. 1947, is amended to

read as follows:

®"70-810. Decision of board--findings necessary for
certificate~-conditions imposed-—-service~~gf-~decision—on

paretes,. (1) @he Within ninety (90) days after the last day

of the hearing, the board shall make complete f£findings,

issue an opinion, and render a decision upon the record,

either granting or denying the application as filed, or
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granting it upon such terms, conditions, or modifications of
the canstruction, operation or maintenance of the weidsey
facility as the board may-deem considers appropriate. The
board may not grant a certificate either as proposed by the
applicant or as modified by the board unless it shall f£find
and detemmine:

(a) the basis of the need for the facility;

{b} the nature of the probable envircnmental impact;

(c} that the facility represents the minimum adverse
environmental impact, considering the state of available
technology and the nature and economics of the various
alternatives;

(@) each of the criteria listed in section 16-{76-63+6%
of-this-aet 70-816; ‘

(e} in_ the case of an electric, gas, or liguid
transmission line or aqueduct, what part, if any, of the
line or aqueduct shall be located underground; that suweh the
facility is consistent with regional plans for expansion of
the appropriate grid of the utility systems serving the
state and interconnec;ed utility systems; and that swueh
faeiiiedées the facility will serve the interests of utility
system eccnomy and reliability:

(f) that the location of the facility as proposed
conforms to applicable state and local laws and regulations
issued thereunder, except that the board may refuse to apply

-19~
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any local law or regulation if it finds that, as applied to
the proposed facility, eue# the law or regulation is
unreasonably restrictive in view of the existing technology,
or of factors of cost or economics, or of the needs of
consumers whether located inside or outside of the directly
affected govermnment subdivisions;

(g) that the facility will serve the public interest,
convenience and necessity; and

(h) that duly authorized state and federal air and
water gquality agencies have certified that the proposed
facility will not wviolate state and federally established
standards and implementation plans; the judgments of duiy
authorized air and water quality agencies are conclusive on
all guestions related to the satisfaction of state and
federal air and water quality standards.

{2) If the board determines that the location of all
or a part of the proposed facility should be modified, it
may condition its certificate upon such modification,
provided that the ~municipalities, and persons residing
therein, affected by the modification, sha*}* have been given
reasonable notice of the modification.

(3) A-copy-of-the-decision-and-any-epinton-issued-with
the-decieion-shati-be-served-upen—each~paretyr In determining
that the facility - will serve the public interest,

convenience, and necessity under subsection (1) {g) of this

-20~
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section, the board shall consider:

(1) the items listed in subsections (1} (a) through

(b} of this section;

L;;) the benefits to the applicant and the state

resulting from the proposed facility;

{(iii) the effects of the economic activity resulting

from the proposed facility:

(iv) the effects of the proposed facility on the

public health, welfare, and safety;

{(v) any other factors that it considers relevant."™

Section 10. Section 70-811, R.C.M. 1947, is amended to
read as follows:

*70-81l. Opinion issued with decision--contents of
certificate~--waiver of time requirements--facilities for
which certificate required. (1) In rendering a decision on
an application for a certificate, the board shall issue an
opinion stating its reasons for the action taken. If the
voard has found that any regional or 1local law or
regulation, which would be otherwise applicable, is
unreasonably restrictive pursuant to peragraph-—+f}-—-ef
subseection——{3i}--of--section--318-{78-818-{1}{tEFr}-of-this-act

subsection 70-810 (1) (£), it shall state in its opinion the

reasons therefor.
{2) Any certificate issued by the board shall include
the following:
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(2) An environmental evaluation statement related to
the faeidittes facility being certified. The statement shall
include, but not be limited to, analysis of the following
information:

(i) the environmental impact of the proposed facility;

{ii} any adverse environmental effects which cannot be
avoided by issuance of the certificate;

(iii} problems and objections raised by other federal
and state agencies and interested groups;

(iv) alternatives to the proposed £aeiisedes facility:
and

{vl] a plan for monitoring environmental effects of the
proposed facility.

(b)) A statement signed by the applicant showing
agreement to comply with the requirements of this aee
chapter and the conditions of the certificate.

{3) The time requirement of section 6~{¥6-866%+ 70-806
and any of the provisions described in sections F-tchreough-ii

178-887-—to-79—811}-ef-this-aet 70-807 through 70-8l1 may be

waived by the board, for good cause shown, with respect to
applications filed before January 1, 1975. Applications for
certificates under this subsection +3% must be pramptly
filed., A=~-eertificate-—-is--not--required-under—thin-act-for
facilivies—under-conseruction-or-in-operation-en-danuary—=y

&9#3=—Heweve:1—a—ee:eiiieate—muet-be-ehtaiaed-ier-esseeiateé
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£faeciiities-——upon-which truction-has-not-conmenced-before
denuary-iy-1973y-subiect-to~che-waiver—provisions—of-—this
subsections”

Section ll. Section 70-812, R.C.M. 1947, is amended to
read as follows:

"70-812. Review-—-—of-—denint-—of-—certificate——by

board--preecedure Judicial review of board decision. 33 Any

party as defined in section 8-{76-€068}-of-this-act 70-808
aggrieved by the final decision of the board on an
application for a certificatey may obtain judicial review of
that decision by the filing of a petition in a state
district court of competent jurisdiction. within-thivey-{394
days-after-the-issuance-of-such-finat-decisions-pen-receipt
of-such-petseiony-the-depariment-shnii-deiiver-to-the-—cours
a--copy~—of-—the-~written--transeript-—of ——the-record-of-the
proceeding-before-it-and-a-copy-of-the-poardis-deciston—and

opinten-entered-therein-which~shali-constituee-the-record-on

tudieiat--review: —R--copy~~of-such-tr tpty-decied and

opinton-shnli-remain-on—-£ite—with-the-deparement--and--sheil
pe-avaiiabie-for-publiic-tnspections
$2}--Ef~--a--decistion--is--issued--after-a-hearing-on-an
appiication-for-a-cereificater-such-decision——ta——4Einal--feor
purpes-es-—of-~judietnt-reviews The judicial review procedure
shall be the same as that for contested cases under the
Montana Administrative Procedure Act {82-4281-to-82-4225%."
-23=
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Section 12, Section 70-813, R.C.M. 1947, is amended to
read as follows:

*70-813. Jurisdiction of courts restricted. Except as
expressly set forth in sectiocns 32y--17-and-23-{76-832v
F9-81F-and-76-823-of-this-ace 70-812, 70-817, and 70-821,

no court of this state shaii-hawe has jurisdiction to hear
or determine any issue, case or controversy concerning any
matter which was or could have heen determined in a
proceeding before the hoard under this aet chapter or to
stop or delay the construction, operation or maintenance of
a uttkiey facility, except to enforce compliance with this
eet chapter or the provisions of a certificate issued
hereunder pursuant to sections i9-er-23i-{76-8i8-—-or—-78-8231¢
of~this—-aet 70-819 or 70-821."

Section 13. Section 70-814, R.C.M. 1947, is amended to
read as follows: .
*70-814. Annual

long-range plan submitted--

contents--available to public. (1) Each utility, and each

person contemplating the construction of a facility within

this state in the ensuing ten (10} vears, shall furnish

annually to the department for its review, a long-range plan
for the construction and operation of uksddey facilities.,
Seeh The plan shall be submitted on April 1 of each years,
The-pian and shall include the following:
(a} the general location, size and type of all wutitity
—24-
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facilities to be owned and operated by the utility or person
whose construction is projected to commence during the
ensuing ten (10} years, as well as those facilities to be
removed from service during the planning period;

{b} a description of efforts by the utility or person
to cocrdinate the plan with other utilities or persons so as
to provide a coordinated regional plan for meeting the
wtility facilities needs of the region;

{c) a description of the efforts to involve
environmental protection and land use planning agencies in
the planning process, as well as other efforts to identify
and minimize envirconmental problems at the earliest possible
stage in the planning process;

(d) projections of the demand for the service rendered
by the utility or person and explanation of the basis for
suek those projections, and a description of the manner and
extent to which the proposed facilities will meet the
projected demand; and

(e) additional information that the oboard by rule or

the department on its own initiative or upon the advice of
interested state agencies might request in order to carry
out the purposes of this asee chapter.

(2) Tae plan shall be made available to tihe public by
the department, and the utility or person shall ke-reequired
€o give public notice throughout the state of its plan by
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filing the plan with the environmental gquality council, the

department of health and environmental sciences, the

department of highways, the department of public service
regulation, the department of state lands and the department
of intergovernmental relations. Citizen environﬁental
protection and resource planning groups, and other
interested persons may cobtain a plan by written reqguest and

payment therefor to the department.”

Section 14. Section 70-815, R.C.M. 1947, is amended to
read as follows:

"70-815. Study of planmned facilities included in
annual long-range report. If a utility or person lists and
identifies a proposed wkidtdey facility in its plan,
submitted pursuant to section 34--{38-814}—ef--this-ack
70-814, as one on which construction is proposed to hg
commenced within the five (5) year period next-preceeding
foliowing submission of the plan, the department shall
commence examination and evaluation of the proposed site to
determine whether construction of the proposed facility
would wunduly impair the environmental values in section *6
178-816}-of-this—act 70-816. This study may be continued
until such time as a uetdéey person files an application for
a certificate under section $-{78-8864

70-806.
Information gathered under this section may be used to

support findings and recommendations required for issuance

e HBE S8/
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of a certificate.”

Section 15. Section 70-816, R.C.M. 1947, is amended to
read as follows:

"70-8l6. Envircnmental factors considered in
evaluating long-range plans, In evaluating long-range plans,

conducting five-year site reviews, and .evaluating

_applications for certificates of--site--and--faciiity, the

board and department shall give consideration to the
following 1list of environmental factors and may, by
regutetion rule, add to the categories of this section:

(1} Energy needs.

{(a) Growth in demand and projections of need.

(b} Availability and desirability of alternative
sources of energy.

(c) Availability and desirability of alternative
sources of energy in lieu of the proposed facility.

{d) Promotional activities of the utility which may
have given rise to the need for this facility.

(e} Socially beneficial uses of the output of this

facility, including its uses to protect or enhance

environmental gquality.

(f) Conservation activities which could reduce the
need for more energy.

{(g) Research activities of the utility of new
technology available to it which might minimize

-27-
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environmental impact.

{2} Land use impacts. )

{a) Area of land required and ultimate use.

(b) Consistency with areawide state and regional land
use plans.

(c) Consistency with existing and projected nearby
land use.

{(d) Alternative uses of the site.

{e) Impact on population already in the area;
population attracted by construction or operation of the
facility itself; impact of availability of energy from this
facility on growth patterns and population dispersal.

(£) Geologic suitability of the site or route.

{g) Seismologic characteristics.

{n} Construction practices.

(i) Extent of erosion, scéuring, wasting of land--both
at site and as a resu1£ of fossil fuel demands of the
facility.

{3} Corridor design and construction precautions for
transmission lines or aqueducts.

(k) Scenic impacts.

(1) Effects on natural systems, wildlife, plant life.

(m) Impacts on important historic architectural,
archeological, and cultural areas and features.

(n) Extent of recreation opportunities and related

-2 B
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campatible uses.

(0} Public recreation plan for the project.

(p) Public facilities and accommodation.

(q) Opportunities for joint use with energy intensive
industries, or other activities to utilize the waste heat
from facilities.

{3} Water resources impacts.

{a) Hydrologic studies of adequacy of water supply and
impact of facility on stream flow, lakes and reservoirs.

{b) Hydrologic studies of impact of facilities on
ground water.

{c) Cooling system evaluation including consideration
of alternatives.

(d) Inventory of effluents including physical,
chemical, biological, and radiological characteristics.

{e) Hydrologic studies of effects of effluents on
receiving watexs, including mixing characteristics of
receiving waters, changed evaporation due to temperature
differentials, and effect of discharge on bottom sediments.

(f} Relationship to water gquality standards.

{g} Effects of changes in quantity and gquality on
water use by others, including both withdrawal and in situ
uses; relationship to projected uses; relationship to water
rights.

(h) Effects on plant and animal life, including algae,
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macroinvertebrates, and f£ish population.

(i) Effects on unigque or otherwise significant
ecosystems; e.g., wetlands.

(j) Monitoring programs.

(4} Air quality impacts.

{a)} Meteorology. Wind direction and velocity, ambient
temperature ranges, precipitation volues, inversion
occurrence, other effects on dispersion.

{b} Topography. Factors affecting dispezsioﬁ.

(cl. standards in effect and projected for emissions,
design capability to meet standards.

(d} Emissions and controls.

(i) stack design.

(ii) Particulates.

(iii) Sulfur Oxides.

{iv} Oxides of Nitrogen.

{v) Heavy metals, trace elenents, radioactive
materials and other toxic substances.

(e} Relationship to present and projected air gquality
of the area.

(£) Monitoring program.

(5} Solid wastes impact.

(a) Solid waste inventory.

(b} Disposal program.

(c} Relationship of disposal practices to

- G ST/
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envircnmental quality criteria.

(d) Capacity of disposal sites to accept projected
waste loadings.

(6) Radiation impacts.
(a) Land use controls over development and populatioﬁ.

{(b) Wastes and associated disposal program. for solid,

. liquid, radioactive and gaseocus wastes.

(c} Analyses and studies of the adequacy of
engineering safeguards and operating procedures.

{(d} Monitoring. Adequacy of devices and sampling
technigues.

(7} Noise impacts.

"{a) Construction period levels.

(b} Operational levels.

{c} Relationship of present and projected noise levels
to existing and potential stricter noise standards.

(d) HMonitoring. Adequacy of devices and methods.™

Section 16. Section 70-817, R.C.M. 1947, is amended to
read as follows:

"70-817. Additional requirements by other governmental
agencies not permitted after issuance of certificate-~
exceptions. Notwithstanding any other previsien-ef law, no
state or regional agency, or municipality or other local
govel:rmlent;._L may reguire any approval, consent, permit,
certificate, or other condition for the construction,
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operation, oxr maintenance of a weédéey facility authorized
by a certificate issued pursuant to the—-previsions—of this
aet chapter; except that the state air and water guality
agency or aéencies shall retain authority which they have or
may be granted to determine compliance of the proposed
facility with state and federal standards and implementation
plans for air and water gquality and to enforce those

standards. Nething—in-this-acet-shnid: This chapter does not

prevent the application of state laws for the protection of
employees engaged in the  construction, operation or
maintenance of suweh a facility."”

Section 17. Section 70-818, R.CtM. 1947, is amended to
read as follows:

"70-818. Revocation or suspension of certificate——

voiding of application. (1) A certificate may be revocked

or suspended by the board:

3+ (a) for any material false statement in the

application or in accompanying statements or studies
required of the applicant, if a true statement would have
warranted ﬁhe board's refusal to grant a certificate; or
42y (b} for failure to maintain safety standards or to
comply with the terms or conditions of the certificate; or
43+ (c) for violation of the-prewisiems any provision
of this aet chapter, the reguietions rules issued
thereunder, or orders of the board or department.

~32-
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{2) »An application may be voided by the department:

(a) for any material false statement in the

application or in accompanying statements or studies

required of the applicant;

{b) for failure to file an application in

substantially the form and content required by this chapter

and the rules adopted thereunder; or

(c) for failure to deposit the filing fee with the

application as required by section 70-806."

Section 18. Section 10—819,. R.C.M. 1947, is amended to
read as follows:

"70-819. Enforcement of aet chapter by residents of
state--statement of failure to enforce act--mandamus
--private suits for damages. (1) A resident of this state,

with knowledge that a requiremént of this aet chapter or a

.rule adopted under—this-acty under it is not being enforced

py a public officer or employee whoge duty it is to enforce
the requirement or rule, may bring the failure to enforce to
the attention of the public officer or employee by a written
statement under cath that shall state the specific facts of
the failure to enforce the requirement or rule. Knowingly
making false statements or charges in the affidavit subjects
the affiant to penalties prescribed under the law of
perjury.

{(2) If the public officer or employee neglects or
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refuses for an unreasonable time after receipt of the
statement to enforce the requirement or rule, the reasident
may bring an action of mandamus in the district court of the
firgt judicial district of this state, in and for the county
of Lewis and Clark. If the court finds that a requiremént of
this aet chapter or a rule adopted under—this-aet under it
is not being enforced, the court may order the public
officer or employee, whose duty it is to enforce the
requirement or rule, to perform his duties. If he fails to
do so, the public officer or employee shall be held in
contenpt of court and is subject to the penalties provided
by law.

(3) An owner of an interest in real property who
obtains all or part of his supply of water for domestic,
agricultural, industrial, or other legitimate use €£rom a
surface or underground source may sue a weility person to
recover damages for contamination, diminution, or
interruption of the water supply, proximately resulting from
the operation of a wesksey facility. The remedies

enumerated in this subsection do not exclude the use of any

other remedy which may be available under the laws of the

state. "

Section 19. Section 70-820, R.C.M. 1947, is amended to

read as follows:

"70-820. Adoption of rules--monitoring of facilities.

B HBSE !
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{1) The board and-departmenmt may adopt rules implementing

the provisions of this ae&r chapter, including, but not

limited to, rules:

(a) governing the form and content of applications:

(o) further defining the terms used in this chapter;

(c) governing the form and content of 'long-raggg
plans;

{d} designed to reduce the rate of growti of energy

demands by limiting promotional activities by energy

suppliers;

(e} any cther rules tne poard considers necessary to

accomplish tne purposes and objectives of tnis chapter.

(2) Tae board and the department shall heve-econtinuing
anthority-—and--respensibitiey——~Ffor--monditoring monitor the
operations of all certificated facilities, for assuring
continuing compliance with this eet chapter and certificates
issued hereunder, and for discovering and preventing
noncompliance with this eet chapter and sweh the
certificates.

(3} The board shall adopt rules requiring every persoﬁ
who proposes to gather geological data by boring of test
holes or other underground exploration, investigation, or
experimentation, related to the possible future development
of an-an&étgzound-atiiity a facility employing geothermal
resources, to comply with the following requirements:
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(a) HNotify the department of the proposed action;

{b) Submit to the department a description of the area
involwved;

{c}) Submit to the department a statement of the
proposed activities to be conducted and the methods to ope
utilized;

(d) Submit to the department geological data reports
at such times as may be required by the rules; and

{e) Submit such other information as the board may
require in the rules.”

Section 20. Section 70-821, R.C.M. 1947, is amended to
read as follows:

"70-821. Penalties for violation of e&et cuapter--civil
action by attorney general. (1) Whoever

(a) without first obtaining a certificate eof-site-and
faesdiey required under section 4~{76-8643% 70-~-804, commences
to construct or operate a wetdiey facility efeer-—the
effective-date-af-chis—-act; or

(b) having first obtained a certificate ef-site-and
facitidy, constructs, operates or maintains a ntidsey
facility other than in compliance with the certificate; or

(c) wiolates any otner provision of this chapter or

any rule or order adopted thereunder, or submits false

information in any report or application reguired by this

cnapter or rule or order adopted thereunder; or
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ter (d) causes any of the aforementioned acts to
occur; shall be liable to a civil penalty of not more than
ten thousand dollars ($10,000) for each violation. Each day
of a continuing violation shall constitute a separate
offense. The penalty shall be recoverable in a civil suit
brought by the attorney general on behalf of the state in
the first district court of Montana. ‘

{(2) Whoever knowingly and willfully violates
subsection (1) shall be fined not more than ten thousand
dollars ($10,000) for each violation or imprisoned for not
more than one (1} year, or both. Each day of a continuing
violation shall constitute a separate offense.

{3) 1In addition to any penalty provided in subsections
(1) or (2), whenever the department determines that a person
is wiolating or is about to violéte any of the provisions of
this section, it she*t may refer the matter to the attorney
general who may bring a civil action on behalf of the state
in the first district court of Montana for injunctive or
other appropriate relief against the violation and to
enforce the--aet this chapter or a certificate issued
hereunder, and upon a proper showing a permanent or
preliminary injunction or temporary restraining order shall

be granted without bond. The department shall also enforce

this chapter andé bring legal actions to accomplish tae

enforcement through its own legal counsel.
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(4) All fines collected shall be deposited in the
state general fund."

Section 21. Section 70-822, R.C.M. 1947, is amended to
read as follows:

"70-822. Grants, gifts and funds. The department‘shaii
have-authoriey-£o may receive grants, gifts and other funds
from any public or private source, to assist in its
activities under this ee& chapter."”

Section 22. Section 70-823, R.C.M. 1947, is amended to
read as follows:

"70-823. Aet Chapter supersedes other laws or
regulations. This aet chapter supersedes other laws or
regulations. If any provision of this et chapter is in
conflict with any other law of this state, or any rule or
regulation promulgated thereunder, this aet chapter shall
govern and control, and sweh the other law, rule or
regulation shall be deemed superseded for tue purpose of
this aet chapter.”

Section 23. Amendments not indicative of legislative
interpretation of 1973 act--savings clause. The amendments
made by this act, or proposed to be made if this act should
not be enacted, do not indicate an expression of legislative
intent as to the interpretation of any provision of the
Montana Utility Siting BAct of 1973 as it existed prior to

the introduction or enactment of this act. This act shall

T HES E
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not affect the ‘outcome of any judicial or guasi-judicial
administrative proceeding commenced prior to the effective
date of this act.

Section 24. Applicability. The amendments made by
this act apply only to applications received by the
department after January 1, 1975.

Section 25. Tnis act is effective on its'passage and
approval.

-End-
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Approved by Committee

on Naturs) Resources

HOUSE BILL NO. 581
INTRODUCED BY BEARDAROUVE, MELOY, HUBXEZkENS, KEEMIS, VINCENT,

LIEW, DRISCOLL, GUNDERSOM, HARPEK, BEADLEY

3 BILL FOR A8 LACT ENTITLED: PAF ACT AMENDING SECIIONS
70—-801 1HROUGR F0—808,TO—EI0-IHUGHGE 70-623, R.C.M. 19487,
TO GENERALLY REVISE THE MONTANWA UYTILITY SITING ACT OF 1973;

PROYIDING AN INMEDIATE EFFECTIVE DATE.™

BE IT ERACTEDP BY THE LEGISLATURE OF THE STATE OF NORTANA:

Section 1. Section 70-801, E.C.M. 1947, is amended to
read as follows:

*70-—801. Short title. This aet chapter shall be _kpown
apd may be cited as the Montana S4ility MAJOE FACILITY
Siting Act e£—45F¥3."

Section 2. Section 70802, E.C.B., 1937, is amended to
read as follows:

®»70-802. Policy and legislative findings. It is the
constitutionally declared policy of this state to maibntain
and improve a clean and healthful environment for present
and future generaticns; to protect the environeental life
support system from degradation and prevent unreasonable
depletion ana degradation of natural resources; and to
provide for administration and enforcement to attain these

ocbjectives.
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The Ilegislature finds that the construction of
additional power asd or energy conversion facilities may be
necessary to meet the increasing need for electricity, aad
other energy, apd other products, and that saehk these
facilities have an effect on the environment, an impact on
population conceantration, and an effect opn the welfare of
the citizens of this state. Therefore, it is necessary to
ensure that the location, construction and operation of
pover and energy conversion facilities will produce ainimal
adverse effects on the eavironment and upon the citizens of
this state by providing that ae a pover or energy conversion
facility shall—hereafter 3ay not be constructed or ocperated
within this state without a certificate of enviroomental
compatibility and public need acquired pursuant to this aet
chapter.”

Section 3. Section 70-803, B.C.m. 1947, is amended to

read as follows:

*70-803. Definitions. The—feolliowing—vwerdc,—when—usged

etherwise—eleariy-apperent—fron—the—contest In this chapter,
npless the context reguires otherwise:
(1) ¢he—vord—Nieparteent® "Departaept®™ Reans the

department of natural resources and conservation proyided

for in Title 823, chapter_ 15.
{2) the—word—ipeardll *Board®™ means the board of

—2— HB 581
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natural resources and conservation provided for ip section
8 31568 .

(3) the—sordc—Sutilieyfoeibityt —or—Rfseility —poak
"Pacility™ means:

{a) an)-—edergy)—generating—and—oony iof each plant,
opit, or other facility and associated facilities, _eicept

fo il _apd

ef ineries

{i) designeé for, or capable of, gemerating a& tifty
{50} megawatts of electricity or more, or any addition
thereto (except pollution control facilities approved by the
department of health and envirommental sciences added to an
existing plant) having an estimated cost in elxcess of two
hundred fifty thousand dollars {$250,000), or

{ii) dJdesigned for, or capable of, producing esme
hepdred—aitlieon—— (3604008, 860) tventy—five aillijen
(25,000,000} cubic feet of gas per day or more, or any
addition thereto having an estimated cost in excess of two
hundred fifty thousand dollars ($250,000), or

(iii} designed for, or capable of, producing ity
thousand (50,0005 twent ive thousand (25,000 barrels of
liguid hydrocarbon products per day or more, or ary addition
thereto having an estimated cost in excess of two handred
fifty thousand dollars ($250,000), or

(iv) designed for, or capable of, enricning urarius

mineralst, _or any addition thereto havipg an estimated cost

—3— HE 581
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[ tw jtty thousapd dollars 250,000

f¥} __desigped fop, of capable of, utilizing, yefiping,

crocessing, or converting five hupdred thougapd 500,000}
tops of ccal rper [2) [ [+) o iti eret
havisg ap estimgted _cosy in_ excess _of itwo hundred fiftiy
thowsapd dollars ($230,000);

(b) a8 each electric transmission line and asseciated
facilities of a design capacity of thirty—feur—add—ene—hals
+34+5)> more _than siyty-pine [69) kilovolts er-mewe, except
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swbeections—{i}—and—{iid4+ the tera does not _include _an

electric _transmission _line and associated facilities of a
design capacity of less than two _hundred_ thirty {230}
kilovolts apd ten {10} miles or less in_Jlength;

(c) a—gas—eor—iiquid—4ranssiscsien—tiae each pipeline

and associated facilities designed for, or capable of,

transporting gas, _water, or 1liguid bhydrocarbon products

from or_to a gesifiecatien—er-liquefactien facility located
—5— HB 587
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withip or without this state of the size indicated in

sebsections—tar—{ii}—and—(a)—{3ii) subsection (3} (a) of

this sectionwj

{&) any use of geothermal resources, incleding the use
of underground space in existence or to be created, for the

creation, use, or coaversion of enerygyw;

e apy_ undergronnd i itu gasjification of coal.
{8} she—wordes—BRasseeiated DPAssociated facilities™

include, but are not limited to, transportation links of any

kind, aqueducts, diversion dams, _substatiops, inclweding
distributjon suobstations, storage _pompds, reservoirs, angd

any other device or equipment associated with the
prodaoctiony or delivexry of the energy fors gor product
produced by a facility, _except that the ters does not
include a faeility.

{3} +the—vwords—Scoamence "CoR¥elce 10 comstruci™ mean
Beals:

ta) any clearing of land, excavation, construction, or
other action that would affect the enviroonment of the site
or route of a séilisy facility, but &e does not imelade meapn
changes needed for temporary use of sites or roates for
nonutility purposes, or uses in securing geological data,

including necessary borings to ascertain foundation

conditions—S%he—werés—~do—inelode—tbho—conpenoenent—ot
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(b) the fracturing of underground formations by any

means, if a»y such activity is related to the possible
future developaent of an—vadergrespd—atiliey g gasifjcation
facility _oxr a facility empleying gecotheraal resources, but
49 does not include the gathering of geological data by
boring of test holes or other underground exploration,

investigation, or experimentationdw;

cege! ipent domai roceedi

nde i 93 t. 99 or nd or rights of way upon
or_over which a facjlity may be constructed;

e locatio] or radin £ a existing
acjlit defiped by subsection_ (3} (b} er ic), including
upgradipg to a design capacity _covered by subsection _ {3)
{b} , exgept that the term does _pot _include noraal

12 or_Tre r of xisti facility.

{6) the-werd-Sepunieipalityd Pmunicipality® weeans any
county or municipality within this state.

(7} #he—word—Rperson¥—ipeludes PFerson®_ _meaps any
individual, group, firs, partnership, corporation,
cooperative, association, government subdivision, government
agency, local government, or other organization or_entity.

{8) she—vords—Npablic—atilityi —or—Ratilityl —neasn

"Utility™ meaps any person engaged inr any aspect of the
—_— Bb 581
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production, storage, sale, delivery or furnisking of heat,
electricity, gas, or energy in any form for ultimate public
use.

{9) Seertifieatelr "Certificate” means the certiticate
of environmental compatibility and public need issued by the
board gpder this _chapter and that is regquired ifor the
constraction or operation of aay a facility.®

Section #. Section 70-808, R.C.M. ¥947, is amended to
read as follows:

m70—804. Certificate from board reguired prior to

construction of atitity facility—exemptions. (1) %o 32

person shkakl may pnot coalence to construct a atility

facility in the state without first hawiBg—ebieined applying
obtainjn: a certificate of _envipormental

cogpatibiilit d ublic_peed issued with respect to sueh

the facility by the board. #a% A facility, with respect to

which a certificate 1is srequired jissued, shall pay not

thereafter be construocted, operated ané gI aaintained
except 1in conformity with suweh tne certificate and any
teras, conditions and modifications contained therein. &
certificate may only be issued purseant to this aet chapter.

{2) A «certificate =may be transferred, subject tc the
approval of the department, tc a person who agrees to comply
with the terms, conditions and wmodifications contained
therein.

—B— HE 581
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{3} fThis aet—shald chapter _does pot apply to amy
etidity a facility over which an ageﬁcy of the federal
governkent has exclusive jurisdiction.

{8) The board may adopt Treasonable rules establishing

exenptions trom this chapter for the relocation,

recopstruction, or__upqradipg of a facility that wouid
otherwise be covered by this chapter and that is unlikely to
have a significant environmental impact by reason of length,
size, location, awailable space or right of way, ar
construction methods,

5y & _certificate is not required uader this chapter
for a facility ender diligent on_site physical _comstruction

or ip opegatiopn op Japuary 1, 1973.%
Section 5. Section 70805, E.C.M. 1547, is amended to

read as follows:

*70-—805. Surcharge on electric energy producer®s
license tax-—administrative expenses—tax on gasification,
liquefaction, urasnium enctichement facilities. {1) Every
"producer® as defineda in chapter T6 of Title Bldy—the
elestrical-energy-produeerst—license—taxy shall, in addition
to the sum required to be paid by that aet chapter, pay an
additional twenty—five bhundredths percent (0.25%) oi the
gross amount as shown on the statement which is reguired by
that aet chapter, in the same manner and within the tize
provided Ly that ae+ chapter. The state——beard—eot

-5 HB 581
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egqualisation department of revenue shall report to the state

treasurer separately the amount +transsitted to the state
treasurer which is added t¢ the electrical emergy producers®
license tax by this section ef—+this—aet.

{2) The legislature shall appropriate sufficient funds
to finance the department’s activities inm carrying out its
duties under this aet chapter. The legislature shall provide

a tax on gasification, liguefaction,_coal copversiop, and

‘uranjum enmrichment facilities sufficient to produce an

asount of revenue egual to that derived from electrical
energy producers onder this section.®™

Section 6. Section 70-806, B.C.M. 1947, is amended to
read as follows:

®70—806. Application for certification—filing and
contents—filing fees-—ase—of—£filing —fees aotice of
completion of facility—further fees——REFURD—proof of
service on municipalities—aaiver—ef—tine——Fregeitenent
amendment of application _or certification. (1)} ta} 2%

ag An applicant for a certificate shall f£file vwith the

~F0— B8 581
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department as 3 _verified application, in such fora as the 1 PERATING ERTITY
Fepartsent—aay—preseribe board by rule or the departsent by 2 £2) {3)] A€idting fee-shall -be-deposited—in—the—state
ofder prescribes, containing the following informatiou: 3 generad—ivndv—Said-—foe—shaldbe Ihe applicant shall pay to
4o} i) a description of the Llocation and of the 4 the departwent a filing fee  with the applicatiop, based
whidity facility to be built thereon; 5 upor the estisated cost of the facility accerding to the
) (ij}l a semmary of any studies which have been made 6 declining scale which followsw; Fhe—applicaat—ehali—pay—tie
of the emvirozmental impact of the facility; 7 aceupblated—suns—caloslated—as—followss three perceat (3%)
4o} {(iij] a etatesent explaining the need for the 8 of any estimated cost up to ome milliom dollars
facility; g {$1,000,000); plus one percent (M) of any estimated cost
48} {iv) a description of apy reasonable altermate 10 over a milliion dollars and up to twenty million dollars
location or locations for the proposed facility, a 11 ($20,000,000) ; plus one—bhalf of one percent (0.5%) of any
description of the comparative merits and detriments of each 12 estisated cost o¥er twesty million dollars ($20,000,000);
location submitted, and a statement of the reasons why the 13 and up to one humdred milliom dollars ($10606,000,000); plus
primary proposed location is best suited for the facility; 1% one—quoarter of one percent (0.25%) of any aasomat of
and 15 estimated cost over one hundred mxillion ($1006,000,000) and
+e)} (¥) such other information as the applicant aay 16 ap to three bhundred million dollars ($300,000,000); plus
econsidexr considers relevant or as the board by rule or the 17 one-tenth of one percent (0.1%) of any asount of estimated
department sa¥ by regulatires—ef order Fedaire regbires. A 18 cost owver three hundred million doliars ($300,060,000). It
copy or copies of the studies referred to in clause b} {ii} 19 is the intent of the legislature that the revenues derived
above shatl be filed with the department, if ordered, and z0 from the filing. fee be used by the departsent in compiling
shall be available for public inspection. 21 the intorsation reguired for rendering a decision on a
4b) _Ap applicatiop ®may coasist of an _application _for 22 certificate and for carrying out its other respomsibilities
ty¥o y sore facilities ip cogbination 23 gnder this act. If_an application_consists of a combipation
anits—ahd—tFansaiscieon—dines widlC;i ARE PHYSICALLY AND 24 of two_{z) or more facilities, the fiiipng fee shall be +he
DIRECTLY ATTACHED _TO _EACE OTHEE _AND AKE OPERATIONALLY A 2% 4otwd—ei-tho-fees hLased on the TUTAL estimated cost of eaeh

-13— HBE 581 -1~ ab 561
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faeility-eorbidered cepafatoly THF COMBINED FACILITIES,
(b} _If a certificate is iscued by _the board for the

iroposed facility, impediately Gpon completion of

congtruction of the facjlity _the applicant shall givw a

LI §

notice of cospletjon to_the departaent. As soopn as _possible
after giving the potice of completion, the spplicant shall
file an affidavit with the department statipg _the actmnal
cost of the facility in such detail as the department may
reguire to determine whether a further fee is due, If _the
actual cost exceeds the estimated cost, the applicant shall
file a further fee for the differepce based upon the
declining scale jn subsection (2) f(a) of this section. No
further fee_ js reguired, however, jif it is computed _to he
five hupdred dollars {$500) or less.

{C}y IF__TAE BOAKD DENIFES AN APPLICATION, AND THE
BOAED*S_ LECISION IS _UPHELD _IN ANY SUBSEQUERT COURT

PROCEEDING, THF AFPLICART IS5 ENYITLED TO A EKEFUND OF TEAT

PORTION OF THE FILING FEE NOI EXRENDED BY THE DEPARTMENT _IN
CAHERYIBG OOT_1TS RESPONSIBILITIES URDER_THIS CHAPTER.

D IHE DEPALETIMENT MAY ONTEACT WITH A POTENTIAL

APPLICANT UNDER THIS CRAPTER, I¥ ADVANCE OF THE FILING OF 2
FORMAL AYPLICATIOR, FOR TBE DFVELOPMERT OF INPOHEATION OR
PBOVISION OF SERVICES REQUIEED HEREOUNDEEK. PAYMENTS MADE_ _TO

THE__DFEARTMENKT UNDER_SUCH__A CONTHRACT SHiLL BE CRELITED

AGAINST THE FEE PAYABLE JEEEUNDEER.
—13— HE 581
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(3) Eaek Ap application shall be accompanied by proof
of service of a copy of sweh the application on the chief
executive otficer ot each municipality and the head of each
governsent agency, charged with the duty of protecting the
environaent or of planning land use, in the area in which
any portion of seeb the facility is to be located, both as
primarily and as alternatively proposed. The copy of suek
the apélication shall be accompanied by a notice specitying
the date on or about which the application is to be filed.

{2} Eaek Apn application shall also be accoapanied by
proof that public notice thereof vas given to persoas,
residing in the municipalities entitled to receive notice
under subsection (3) of this section, by the publication of
a supmary of the application, and the date on or about which
it is to be filed, in sweh those newspapers as will serve

substantialiy to inform sach those persons of the

application.

{5) Inadvertent failure of service on, or notice to,
any of the wmunicipalities, government agencies or persons
identified in subsections (3) and (4#) of thkis section may be
cured pursuvant to orders of the department designed to
afford then adeguate notice to enable their effective
participation in the proceeding. In addition, the department
say, atter £iling, recguire the applicant to serve notice of
the application or copies thereot or both upon such other

— 14— HH 581
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persoms, and file proof thereof, as the departmsent may deen
appropriate.

{6) An application for an amendment of ap_application
or a certificate shall be in such fors and contain s=such
information as the departmestshall-preseribe board by rule
or_ _the department by order rrescrjbes. Notice of such an

application shall be given as set forth in subsectioas (3)

and () of this section. 1f an nept origina

applicatjon would result in o _sppetaptial chapge of the
al icatiol su an_a ment & 1l be c ide

as ew icatiop and new fili e_sha be reqoir

()
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Section 7. Section 70-807, H.C.M. 1947, is asended to

read as tollows:
®70-807. Study, evaluation and report on proposed
facility—hearing oy application for amendment of
certiticate—hearings. (1) OUOpon receipt ot an application
complying with section 70806, the department shall commence
an intensive study and evaluation of the proposed facility
and its effects, pacswant—to—section F1o—8le—of-thic—asct
a jterj isted j ectjions _7 [] ad
70-816. ¥ithin sisx—bendred—{600)—days two (2] years
following receipt of 4he an application for a facility as
defined in seetioss spbsectiops 70-803 (3} (a)—F0-803—tb)
4i¥) 708633 e}y and TU-&03 (3) (d) 2pd tor_ a _tacility
as defiped ip supsections 70803 (3) (b) and (c) which is
RO thirt 30
bupdzed—eighty—fI180)—aays gne (1) vear for a facility as
defined in seections—36-883 (b} —{iii) subsections 70803 _(3)
{b)__and _{c) which is thirty (30) miles or less in length,

in  length and within ene

the department shall make a report to the board, which shalil
contain the _department’®s studies, evaluations,

recosnmendations, other pertinent documents resulting frou

its study and evaluation persvesi—teo—seetion—FIo—8lo—wf—thic

aet, and the final environmental impact siatesent. If—the

===
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the-depariment-nt-teast-sin-{o}-months-before—the—£iting--of

the--appiication-——-pursusnt—te-aseection-76-8id;-the-deparement

shatt-mthen--hnye--phpea—~~{3}~—vepara——and--—two—~{3}-——veara;y

respectivelyy——fe--make-~iis-~repowp-—to—-the-—-boards If the

application is for a combination of two {2} or more

facilities, the department shall make its report to the

board within the greater of the lengths of time provided for

in this subsection for either of the facilities.

(2) The departments of health and environmental
sciences, highways, intergovernmental relations, fish and
game, and public service regulation shall report to the
department information relating to the impact of the
proposed site on each department's area of expertise. GSueh
informatien The report may include opinions as to the

advisability of granting, ez denying, or modifying the

cartificate. The department shall allocate fundg obtained
from £iling fees to the departments making reports to
reimburse them for the costs of compiling information and
issuing the required report.

+2% (3) On an application for an amendment of a
certificate, the board shall hold a hearing in the same
manner as a hearing is held on an application for a
certificate if the proposed change in the facility would
result in any material increase in any environmental impact
cf the facility or a substantial change in the location of

-17- HB 531

-

LI N}

HB 0581/02

all or a portion of suek the facility other thamn as provided

in the alternates set forth in the application.

3} (8) Upen—reeeipt—of—the——depastsentls——Feport

than—sisty—(66)—days—after—suoh—the Teceipie WITHIN SIXTY
60) DAYS AFTEL RECEIFT OF THE DEPARTBENT'S REPORT SUEMITTED
CNDER SﬁBSBCT;OH (1} OF %THIS SECTION, TBE BOARD SHALL SET &
DATE POR__THY CERTIFICATION HEARING, WHICH SHALL COMMENCE
I SIX (6 ONTHS FT ECEX oF HE AKTMERT®
BEPORT . "

Section 8. Section 70-808, K.C.B. 1947, is amended to
read as follows:

*70-808. Parties to certification proceeding—waiver
by failure to participate. {1 The parties to a
certification proceeding include:

{a) the applicant;

{b) each municipality and govermment agency entitled
to receive service of a copy of the application under
subsection {3)-ef—seotion-6—(F6—806—3)}-of—this—act 7J0-806
{3); and

(¢} any person residing iz a municipality entitled to
receive rservice of a copy of the application under
sabsection +H—ef-section—6(F0—B06—(4)}}-of-thisaet 70-806
48} ; any nomproiit organization, formed in whole or im part

—18— HE 581
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to promete copservation or natural beauty, to protect the
enviropment, personal health or other bioclogical values, to
preserve historical sites, to promote consumer interests, to
represent cosmercial and industrial groups, or to promote
the orderly development of the areas in which the facility
is to be located; or any otber interested person; and

{d} the departaent.

(2) Any party identified in subparagraphs (L) and (c}
of subsection (1) of this section waives bhis right to be a

party if he does not participate orally at the hearing

[} the g™
9O ECTION 70-509, E.C.E., 1947 S _BMENDED o
REEAD AS FOLLUNS:
®*70-80%. Record of hearing -— procedure — rules of
evidence___-~—  burden cf _ proof. {1 any studies,

investigations, reports, or wother docusentary evidence,
including those prepared by the department, which any party
wishes the board to consider or which thbe board itself
expects to utilize or rely opon, shall be made a part of the
rtecord; a record shall be made of the hearinu and ot all
testimony taken; and the contested case procedures of the
Montana Administrative Procedure Act [E2-—dzibd—to—82-—4nib]
[title B¢, _chapter 42, h.C.M. 1947) shail apply to the

hearing, except that neitner comeon law nor statutory rules

of evidence need apjly, but the board may make rules

-9 By 581
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designed to exclude repetitive, redundant or irrelevant
testimony.
(2} 1In & certjficatiop proceeding held under this
Cha e lican 1 3 o showin b r
d__c inci evidenc at__th a icatio shou
qranted gpd that tre criteria of sectiop 70-8H are met.
ty _to a certification oc i held e

this chapter wmay conduct prehearing discovery of all other
knowp parties, jncludjng obtaining sebpoepas of witnesses

and oenas duces tecua fo e production of suc ooks

e S ers 4 mepts _and otither obj S s m e

pecessary apd proper for the purposes ot the jroceedipg, apd
the takinpg of testiaopy by deposition wpon oral exasinatiop

QL _v¥ritten interrogatories for the purpose of discovery or
for use_as evidence in the hearipg or for both purposes.

{4) 1f the board appoints a _bhearing _examiner to

copduct any certification proceedings_under this chapier,

the hearing exapiner may pot be a pember ot the board or _an

erployee of the department.™

Sectioen 10. Section 76-b10, k.C.M. 1947, is amended to
read as tollews:

®"70-81¢. ULecirion c¢f board-~findings necessary for
certiticate—conditionrs imposed -—serviee—eot—decision—ob

pagties. (1) Fhe Nithin ninety (50} days atter the last day

of the hearing, the boarg shall make cosplete findings,

—-z0— ibs 581
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issae av opinion, and render a decision upon the record,
either granting or denying the appiication as itiled, or
granting it upon such terms, conditions, or moedifications of
the comnstruction, operation or maintenmance of the wdility
facility a&as the ©board say—dees considers appropriate. The
board may not yrant a certificate either as proposed by _the
applicant or as moditied by the board unless it shall tind
and determine:

(a) the basis of the need for the facility;

{b) the nature of the probable environmental ismpact;

tc) that the facility represents the wminimomr adverse
environmental impact, censidering the state of available
technology and the pature and econorics of the various
alternatives;

(@) each of the criteria listed in section H-{Fo-836F
of—rhis—aet _T0-816;

{e} in the case of anx electric, gas, or liguid
transeission line or aqueduct, what part, if amy, of the
line or agqueduct shall be located nnderground; that seeh the
facility is consistent with regional plans for expansion of
the appropriate grid of the utility systems serving the
state and interconnected utility systems; and that sueh
faeilities the facility will serve the interests of wutility
systes ecobosy and reliability;

(£} that the Iocation of the facility as proposed

—21— HE 581
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coniorss to applicable state and local laws and rTegulatijons
issued thereunder, except that the board may refuse to apply
any local lavw or regulation if it finds that, as applied to
the proposed facility, suaeh ithe 1law or regulation is
unreasonably restrictive in viev of the existing technology,
or of factors of cost or ecnomics, or of the needs of
consumers whether located inside or ouotside of the directly
affected government subdivisions:

(g} that the facility will serve the public interest,
convenience and necessity; and

(h) that duly authorized state anpd federal air and
vater guality agencies have certified +that the proposed
facility will not violate state and federally established
standards and isplementation plans; the judgeents of duly
authorized air and water quality agencies are conclusive on
all guestions related to the satisfaction of state and
federal air and water quality standards.

{2} If the board detersines that the location of all
or a part of the proposed facility should be modified, it
may condition its certificate upon such modification,
provided that the municipalities, and persons residing
therein, affected by the modification, shell have been yiven
reasonable notice ot the moditication.

)
the-desision—shall-be-served—upon—cach—parsty~ 1o _determining

-2 2— HE 581
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copveni aAnd _necessity und subsection {1 of this
ecti e d_shall copsjder:
the i isted ectjons 1 & reu

(b} _of this section;:

f3id) the Dbenefits +to the applicant apd the state
L 1 d_facility;

Liii} the effects of the economic_ activity resulting

iv t fects _of _the ed acilit on the

ublic 1 e e d H

{v) _any other factors that it considers relewant."™

Section 11. Section 70811, EK.C.M. 1947, is amended to
read as follows:

*76—811. oOpinicn issuwued with decisiovn—contents of
certificate——waiver oi time requirements—facilities for
which certificate reguired. (1) In remdering a decision on
an application for s certificate, the board shall issue an
opinion stating its reasons for the action taken. If the
board has fonnd that any regional or local 1la¥ or
regulation, which would be otherwise applicable, is
unreasonabiy restrictive purspant to peragraph—tEl—et
sabseotieop—{I)—of-section—I0—fFo6—810—f )£} }—of —this—aet

gubsection 70-£13C {1 {f}, it shall state in its opinion the

reasons theretor.
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{2} Any certificate issued by the board shall include
the following:

{a) An environmental evaluation statement related to
the £aesiieses facility being certified. The statement shall
include, but not be limited to, analysis of the following
information:

{i) the environmental impact of the proposed facility:

(ii) any adverse environmental effects which cannot be
avoided by issuance of the certificate;

(iii) problems and objections raised by other federal
and state agencies and interested groups;

(iv}) alternatives to the proposed feetiieies facility:
and

(v} a plan for monitoring environmental effects cf the
proposed facility.

(b) A statement signed by the applicant showing
agreement +to comply with the requirements of this aet
chapter and the conditions of the certificate.

(3) ZPhe---time-—--requirement--of-—acetion--6-~-{36-6667%
#8-886 and-eny ANY of the provisions described in sections 7
through--23-~{30~58F~~to~~F8-811}-of-this—aece 70-807 through
70~811 may be waived by the board, for good cause shown,
with respect to applications filed before January 1, 1975.
Applications for certificates under this subsection 3% must
be promptly filed. A-eertificate~is—net-regquired-under—-this

-24- HB 581
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{) THE BORRD MAY WAIVE COMFLIANCE WITH AEY or
EEOVISIONS QF SECTIONS__TUG—807 THROUGH _70-81% _JIF _THE

APPLICANT MARES A CLERR AND CORVIRCIWG SHOWING TO THFE EOAKRD,
APTEE A PUBLIC REAKING _HELD UNDEL _THE CONTESTED _CASE

PEOCEDURES OF_THE BONTAEA ADMINISTRATIVE PROCEDURE ACT, THAT
a MMEDIATE, URGERT NEED FOR FACILIYTY EIJSTS AND THAT THE
AFPLICANT LID KOT EAVE KBOWLEDGE THAT THE EEED FPOK THE
FACIL]1Y FXISTED SUFFICIENTLY IR _ADVANCE _TO FULLY COMPLY
WITH 1HE FROVISIONS OF SECTIONS 70-807 THREOUGE 70-811."

Section 32. Section 70-612, B.C.M. 1947, is amended to
read as follows:

*Fo—612. Heview—of——denial-—of—cestificate—by
beard—prosedure Judicial review of board decision. -3 Any
party as defined 1in section 8 fF0-s08)-et—this—aet 708038
aggrieved by the fipal decision of the board on an

application for a certificatey say obtain judicial review of

that decision by the filing of a petition in a state
district court of competent jurisdiction. withip—thisty-—(30}

-
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purposes—eof—jadioial-rerieds The judicial review procedure

shall be the same as that for contested cases wunder the

Montana Administrative Procedure Act (82-430-1 +e-—S82-832353."
Section E. Section 70-813, R.C.M. 1987, is amended to

read as follows:

"70-813. Jurisdiction of courts restricted. Except as
expressly set forth in sections Iyt F—and—II-FF0-832y
Fo—83-and—F0-82+eof-—this—aet J0-812, 70-817, and 790-821,
no court of this state shadd—bave phas jurisdiction to hear

or determinre any issue, case or controversy concerning any
matter which was or c¢ould have been Jdetermined in a
proceeding before the board under this aet chapter or to
stop or delay the construction, operation or saintenance of
a w&idity facility, except to enforce compliance with +this
aet+ chapter or the provisions of a certificate issued

hereunder purstaat to sections A8—es—24-f{—819—or—0-B8213}
ef-this—aet J0-819 or_ 10-821."
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Section 14. Section 70-614, R.C.¥. 1947, is amended to
read as follows:
*70~-614. Annual

long-range plan submitted—

contents—available to public. (1} Each utility, apd _each

0 i o cility vithi
this state ip _the epsping tep {10} yeers, shall furnish

annually to the departaent for its review, a losg—range plan
for the comnstruction and operation of wtidisy facilities.
$ueh Ihe plan shall be submitted or April 1 of each years,
®he—plan apd shall include the following:

{a} the general location, size ard type of all atildity
facilities to be owned and operated by the utility or_perseon
whose construction is projected to comsmence during the
ensting ten (10} years, as well as those facilities to be
removed from service during the plamning period;

(b) 1IN__TEE CASE QF ENERGY PRODUCING _FACILIIIRS a
description of efiorts by the utility o person to
coordinate the plan with other ntilities or persoans so as to
provide a coordinated regional plam for neeting the atdid-iey
faeilities ENEAGY needs of the regiom:

{c} a description cf the erforts to involve
envirormental protection and land use planniny agencies in
the planning process, as well as other efforts toc identify
and sinimize environmental problems at the earliest possible
stage in the planning process;

-27— HB 581
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(4} projections of the demand for the service rendered
by the utility or person and explanation of the basis tor
saek those projections, and a description of the manner and
extent +to which the proposed facilities will meet the
projected demand; and

(e) additional information that the bLoard by _rule of
the departsent on its own initiative or upon the advice of
interested state agencies might request in order to carry
out the purposes of this aet chapter.

{(2) The plan shall be made available to the public by
the department, and the motility or person shall be—reguized
4@ give public notice throughout the state of its plan by
filing the plan with the environmeantal guality council, the
department oif health and envircneental sedenee sciedces, the
department of highways, the department of pudblic service
regulation, the department of state lands and the department
of intergovernmental relations. Citizen environpental
protection and resource planning groups, and other
interested persons zay obtain a flan by written request and

payment therefor to_the department.®

Section 15. Section 70-415, h.C.8. 1547, is amended to
read as tollows:

"70-815. Study ot planped facilities includea in
annoal long-range report. If a utility or_person 1lists and
jidentifies a proposed ad+ditisy facility in its plan,

— b HE 581
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submitted pursuast to section MW—fF M —eof—this-—aece

708143, as one on which cOnstructibn is proposed to be
commenced within the five (L) year period smext—proceeding
followipg subgission of the plan, the department shall

commence examination and evaluation of the proposed site to

deterzine whether coonstructios of the proposed facility
would unauly impair the environmental values in section 36
o—846-3—of——this—aet 70-816. This study may be continued
until such time as a wtidsty persop files an application for
a certificate under section #fF0-8064-ef-this—aeckt T0-806.
Information gathered under this section wsay be used to
support findings ané recommendations reguired for issuance
of a certificate.®

Section 16. Section 70-8176, E.C.M. 1347, is amended to
read as follows:

*74—-816. Environsental factors considered in
evaluating long-range plans. In evalwating long-range plans,
conducting five—year site revievs, and evaluating
applications for certificates ef—s3te—and—facility, the
board ané Jepartment shall give consideratiorn to the
following list of environmental factors and msay, by
seguelation rule, add to the categories of this section:

(1} Eneryy needs.

{@) Growth in demand and projections ot need.

(b) Availability and desirability of alternative
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sources of energy.

{c) Availability and desirability of alterrative
sources of energy in lieu of the proposed facility.

(d) Proaotional activities of the ntility which =may
have given rise to the need for this facility.

(e} Socially bemeficial uses of the output of this
facility, including its uses to protect [o5 o enhance
envircnmental quality.

{f) Comservation activities which could reduce the
need for more energy.

(g) Research activities of the utility of new
technology available to it which night  aminimize
environmental ilpaét.

{4) Land use impacts.

{a) Area of land required amd ultimate use.

(b} Consistency with areavide state and regional 1land
use plans.

(c} Consistency with existing and projected nearby
land use.

{d) Alternative uses of the site.

e} Impact on population already in the area;
population attracted by constructiorn or operation of the
facility itself; impact of availability of emergy from this
facility on growth patterns ard population dispersal.

(f) Geologic suitability of the site or route.

—30— HB 581
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{g) Seismologic characteristics.

{t) Comstruction practices.

{i} Extent of erosion, scouring, wasting of land—both
at site and as a result of fossil fuel demands of the
facility.

{j) Corridor design and construction precautions for
transmission lines or aqueducts.

k) Scenic impacts.

(1) Effects on nataral systees, wildlife, plant life.

{») Impacts on important historic architectural,
archeological, and cultural areas and features.

(o) Extent of recreation opportunities and related
coapatible uses.

{o) Public recreation plan for the project.

{p} Public facilities and accomaodation.

{9} Opporxrtunities for joint use with energy intemsive
industries, or other activities to utilize the waste heat
froa facilities.

{3) WVater resources impacts.

(a} Bydrologic studies ot adequacy of water supply and
impact of facility on stream flow, lakes and reservoirs.

(b) Hydrologic studies ot impact of facilities on
ground water.

{c} Ccoling system evaluation including coasideration
of alternatives.
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{d}) Ioventory of effluents including physical,
chemical, bioclogical, and }adiological characteristics.

{e) HBydrologic studies oi effects of effldents on
receiving waters, including wsixing characteristics of
receiving waters, changed evaporation dve to temperatare
differentials, and effect of discharge on bottom sediments.

{f) Helationship to water quality standards.

(g} ERffects of changes in guoantity and guality on
water use by others, ircluding both withdraval and in situ
uses; relationship to projected uses; relatioaship to wvater
rights.

{(h) Effects on piant and animal life, including algae,
macroinvertebrates, and fish population.

i} Effects on unigue or othervise significant
ecosystemns; e.g., wetlands.

{j) #onitoring proyraas.

) ‘iir guality ispacts.

(a) Mmeteorology. Wind direction and velocity, ambient
teaperature ranges, precipitation values, inversion
occurrence, other effects on dispersion.

(b} Topography. Pactors affecting dispersion.

{(c) Standards in etfect and projected for emissious,
design capability to meet standards.

(i) Emissions and controls.

(i) Stack design.
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{ii1) Farticulates.
tiiiy  Solfur Cxides.
(iv} Oxides of ¥itrogen.
{v) Eeavy netals, trace elements, radiocactive
materials and other toxic substances.

{¢) kelationship to presernt and projected air guality
of the area.

tf} Monitoring program.

{5) Solid wastes impact.

(a) Solid waste inventory.

{b) Disposal program.

(c} BRelationship of disposal practices to
envircnmental guality criteria.

(d) capacity of disposal sites to accept projected
waste loadings.

{6) Hadiation impacts.

{a) Land use controls over development and population.

tb) Wastes and associated disposal program for solid,
liquid, radiocactive and gaseous wastes.

{c) Analyses and studies of the adeguacy of
engineering safeguards and operating procedures.

(d) Monitoring. Adeguacy of devices and sampling
techniques.

{7} HNolise impacts.

ta} Construction period lewels.
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(b} Operational levels.

{c} Helationship of present and projected noise levels
to existing and potential stricter noise standards.

(d) Monitoring. Adequacy of devices and methods.®

Section 17. Section 70817, K.C.K. 1547, is amended to
read as follows:

®70—817T. BAdditional reguirements by other governmental
agencieé not peraitted after issuance of certificate—
exceptions. Notwithstanding any other previsies—ef law, no
state or regional agency, or sunicipality or other local
government, @aay require any approval, consent, perait,
certificate; or other condition for +the construction,
operation, or maintenance of a atiliey facility authorized
by a certificate issued pursuant to the-previcieas—eof this
aet chapter; except that the state air and water guality
agency or agencies shall retain anthority which they bave or
may be granted %o determine compliance of the proposed
facility with state and federal standards and isplementation
plans for air arpd water guality and to enforce those
standards. WFothing—is—this—aet-shall This chapter does not
prevent the application of state laws for the protection of
eaployees engaged in the coastruction, operation or
maintenance of sueh a facility.”

Sectior 18. Section 70-818, R.C.M. 1987, is amended to
read as follows:
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“70-818. Revocation or suspension of certificate--
voiding of application. (1} A certificate may be revoked

or suspended by the board:

42y (a) £for any material false statement in the

application or in accompanying statements or studies
required of the applicant, if a true statement would have
warranted the board's refusal to grant a certificate; or

42% (b) for failure to maintain safety standards or to
comply with the terms or conditions of the certificate; or

43 (c) for violation of the-previsiens any provision
of this aet chapter, the reguintions rules issued
thereunder, or orders of the board or department.

{2) An application may be voided by the department:

{a} for any material AND KNOWINGLY false statement in

the application or in accompanying statements or studies

required of the applicant;

(b} for failure to file an application in

substantially the form and content required by this chapter

and the rules adopted thereunder; or

(c} for failure to deposit the filing fee with the

application as required by section 70-806."

Section 1%. sSection 70-819, R.C.M. 1947, is amended to
read as follows:

"70-819. Enforcement of aet chapter by residents of
state--statement of failure to enforce act--mandamus
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-—private suits for damages. (1) 2 resideat oi this state,
with knowledge that a regniresent of this aet chapter or a
rule adopted @ndesr—this—eaety nnder it is not being enforced
by a pudblic officer or eemployee whose duty it is to enforce
the regquirement or rule, may bring the failure to enforce to
the attention of the public otficer or employee by a written
statement under oath that shall state the specific facts of
the tfajilure to enforce the requiresent or rule. Knowingly
making false statements or charges ip the affidarvit subjects
the affiant to penalties prescribed under the law of
perjary.

(¢) If the public officer or eaployee neglects or
refuses for an unreasonable time after receipt of the
statesent to enforce the requirement or rule, the resident
may brimg am action of mandamus in the district court ot the
first judicial district of this state, in and for the county
of Lewis and Clark. If the court finds that a reguiregent of
this aet+ chapter or a rule adopted sader—thics-aet under it
is not being enforced, the court wmay order the public
officer or employee, whose duty it is to enforce the
reqrirezent or rule, to perform his duties. If he fails to
do so, the public officer or employee shall be held in
contespt of court and is subject to the pehalties provided
by law.

{3) &n owner of an interest in TrTeal property who
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obtainss all or part of his supply of water for dosestic,
agricultoral, industrial, or other legitinate use from a
surface or underground source may sue a atilit¥ person to
recover damages for contamination, diminution, or
interruption of the water supply, prorimately resulting from
the operation of a wsdidety facility. The _remedies
enumerated ip_ this subsection do_pot exclude the use of _any
the eaed whic B be_ ava b under t laws _of the
SzgSg _I

Section 20. Section 70-—820, B.C.B. 1947, is asended to
read as follows:

*70-820. RAdoption of rules—monitering of facilities.
{1) %The board amné—departaest may adopt rules implementing
the prowvisioans of this aet+ chapter, dinclwding, but _pnot
lipited to, rules:

{a) _goverping the fors

(b} _further defining the texps used in this chapter;

{c) governing the form apd coptent _of Jlong-ramge
plans;

content of applica H

7] a other rules the board _considers necessa

to accomplish the purposes and objectives of this chapter.
{2) The board and the department shall have-—-eentinuineg
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austhority-——and—respensibility—Lor—smenitering monitor the

operations of all certificated facilities, for asswuring

continuing compliance with this ae¥ chapter and certificates
issued hereunder, and for discovering and preventing
nonconpliance with this act chapter and sweh  the
certificates.

{(3) The bhoard shall adopt rules requiring every person
who prbposes to gather geological data by boring of test
holes or other underground exploration, investigation, or
experisentation, related to the possible future development
of an—undexground-atidity a facility employing geothersal
resources, to coaply with the following requiresents:

{(a} ¥otify the department of the proposed action;

{b} Submit to the department a description of the area
involved;

(c} Submit to the department a statement of the
proposed activities to be conducted and the methods to be
utilizeds;

{d) Submit to the department geclogical data reports
at such times as may be required by the rules; and

(e} Subait such other information as the board a=aay
requirxe in the rules.®™

Section 27. Section 70-621, R.C.8. 1947, is awended to
read as follows:

"70-821. Penalties for violation of aet chapter——civil
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action by attorney gemeral. {1 khoever

(@) without first obtairing a certificate ef-site—and
faeility required under section 4768943 70-804, coamences
to construct or operate a atility facility aféer—4ibhe
effestive—date—ob-bhik-a0d; oL

(b} having first obtainmed a certificate of-mise-—and
faeidity, constructs, operates or eaintains a  etdilidy
facility other than in cospliance with the certificate; or

i i ter or

o) (3} causes any of the aforementioned acts to

occur; shall be liable to a civil penalty of not more than
tea thousand dollars ($10,000) for each violation. Each day
of a continuning violation shall coastitute a separate
offense. The penalty shall be recoverable in a civil suit
brought by the attorrey general on behalf of the state in
the first district court ot Hontana.

{2) Whoever knowingly and villfully violates
subsection (1) shall be fined not more than ten thousand
dollars ($10,000) for each violation or imprisoned for mnot
more than one (1} year, or both. Each day of a continuing
violation shall constitute a separate offense.

(3) 1In addition to any penalty provided im subsections
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{1} or (2), whenever the departaent determines that a person
is violating or is about to violate any ot the provisions of
this section, it shall nay tefer the matter to the attorney
general who may bring a civil action on behalf of the state
in the first district coort of Montase for injuactive or
other appropriate relief against the violation and to
enforce &he—eaet thig chapter or a certificate issued
hereunder, and upon a proper showing a persanent or
preliminary injunction or temporary restraining order shall

be granted without bond. The depart t_sha alse enforce

this chapter and bripg legal actiops to ac i t
roement thron ts_own oupsel .

{(4) A1l fines collected shall be deposited in the
state general fund."™

Section 22. Section 70-822, R.C.M. 1947, is amended to
read as follows:

"70-822. Grants, gifts and funds. The departaent ehaldd

have—aathority—4e pay receive grants, gifts and other funds

from any public or private source, to assist im its
activities under this aet chapter.™

Section 23. Section 70-823, E.C.R. 1947, is amended to
read as follows:

»70-823. #e4& Chapter supersedes otter laws or
regulations. This aet chapter supersedes other laws or
regulations. 1f any provision of this aet chapter is in

~l0— D 581
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conflict with any other law of this state, or amny rule or
requlation promulgated thereunder, this‘ aet chapter shall
govern and control, and suwek the other law, rule or
regulation shall be deemed superseded for the purpose of
this ae& chapter.™

Section 24. lAmendments not indicative of legislative
interpretation of 1973 act-—savings clause. The amendments
made by this act, or proposed to be made if this act should
not be enacted, do not indicate an expression of legislatirve
intent as to the interpretation of any provision of the
Montana UOtility Siting 3Act of 1973 as it existed prior to
the intreduction or enactment of this act. This act shall
not affect the outcome of any judicial or guasi-—judicial
administrative proceeding coakenced prior to the effective
date of this act.

Section 25. Applicability. The amendments wmade by
this act apply only tc applications received by the
departaent after January 1, 1975. PERSOKS EEQUIBRED TO PILE
LOEG-—KANGE PLANS UNDEK THE AMENDMENTS MADE BY SECTION 18 OF
THIS T _TO__SECTION TO-8Bi4, k.C.M. 1947, SHALL HAYE UNTIL
JURE 1, 1575, TQ FILE SOCB PLANS.

Section 26. This act is effective on its passage aad

approval.

~Epd—
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HOUSE BILL ¥0. 581
INTEODUCED BY DARDANOUVE, MELOY, EU!!I?KEHS, KEMMIS, VINCENT,

LIER, DRISCOLL, GUDNDERSON, RARPER, BREADLEY

A BILL PORK AN ACT ENTITLED: "ANR ACT RMENDING SECTIORS
70-801 THRROUGR F0-B08,—F0~-810—FHEOUGH T70-8523, B.C.M. 1947,
T0 GERERALLY REVISE THE MONTANA UTILITY SITIBG ACT OF 1973;

PROVIDING AN IMNEDIATE EPFECTIVE DATE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF BORTAKA:

Section 1. Section 76801, R.C.A, 1947, is amended to
read as follows:

»70-801. Short title. This aet chapter shall be knowg
apd wmay be cited as the Montana B4dliey MAJOK_FACILITY
Siting Act e£—48¥3."

Section 2. Section 70-862, %.C.A. 1947, is amended to
read as follows:

»70-802. Folicy and legislative findings. It is the
constitutionally declared policy of this state to maintain
and improve a cleanr and healthful environment for present
and future generations; to protect the environmental 1life
support systea from degradation and prevent unreasonable
depletion anda degradation of npateral resocurces; and to
provide for administration and enforcement to attain these

objectives.

THIRD READING
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The legisiature finds that the coastruction of
additional power asd or energy conversion facilities aay be
necessary to meet the increasing need for electricity, and
other energy, and__other products; and that sueh these
facilities bave an effect on the environment, an iléact on
population concentration, and an eif?ct on the welfare of
the citizens of this state. Therefore, it is necessary +to
ensure that +the location, coastruction and operatior of
povwer and energy conversion facilities will produce minimal
adverse effects on the environment and upon the citizens of
this state by providirng that se a pover or energy conversion
facility shall-hereafter pay not be coastructed or operated
within this state without a certificate of environmenmtal
compatibility and public need acquired pursuant to this aet
chapter.”®

Section 3. Section 70-803, R.C.#. 1947, is amended to
read as follows:

*70-803. Definitions. Fhe—fellewing—words,—when—uased

upless _the context reguires otherwise:
(1) #he—veri—Sdepartaentl MDeparisepnt® aeans the

departsent of natural resources and copnservation provided

for in Title B8zA, chapter 15.

{2) ‘*the—vord—tboasd® "Board® means the board of

- #B 581
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natural resources and conservation provided for ip section

B2)-1208.

(3) I do—motils S e d it B faeilitys
hod jty™ apg:

{a) aay—eBePgy-Generating-and—oenveEsion each plant,
upit, or other facility and associated facilities, _ezcept
) i nd i ies ' -

{i) designed for, or capable of, generating a+ fifty
(50) megawatts of electricity or more;, or any addition
thereto {except pollutioﬁ control facilities approved by the
department of health and environmental sciences added to an
existing plant) having an estimated cost in excess of two
hundred fifty thousand dollars ($250,000), or

{ii) designed for, or capable of, producirg eze

hand i _.’I‘I‘ia ‘160 090 ogo’ s'entl__fi!g !j:!jon
425,000,000) cubic feet of gas per dJday or more, or any

addition thereto having an estimated cost in excess of two
hundred fifty thousand dollars (%$250,000), or

(iii) designed for, or capable of, producing £iféy
thousand—{50,000) twenty-five thousand (25,000) barrels of
ligquid hydrocarbon products per day or more, or any addition
thereto hawving an estimated cost in excess of two hundred
fifty thousand dollars ($250,000), or

{iv) designed for, or capable of, enriching uranice

rineralse¢, _or any addition thereto hgving an _estimated cost
—3 HB 581
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xce do) 0,000

baving ap estimated cost in eXcess of two hundred fifty
thousand dollags ($250,000)3

(b) a» gach electric transmission line and associated
facilities of a design capacity of +hirty-—four—and—ene-half
+34~5) pore thon sixty-nipne [69) kilovolts es—amere, except
that 4be—followingd—Aranonricsion—lires——and—asgsosiated

—d— HB 581
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sabsections—{i}—and—~tii)4 the tera does not _include _an

electric transmission _line and associated facilities of a

desi capacit of less _than_ two undred__thirt 230
Eilovolts and ten (10} miles or less iam lengths
{c) e—eas—eor—Liquid—trancaission—iine each pipeline
and associateda facilities designed ifor, or capable of,
transporting gas,_ _ water, or liguid hydrocarbon products
fros or_to a yasificatien—er—ligquefaetien facility Jocated
-5~ BE 581
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withjp or without this state of +the size indicated in
sabseotione—{a)—{iil—and—{a)r—{idi) subsection (3) fa) of

this sectionw;

{d) any use of geothermal resources, including the use
of underground space in existence or to be created, for the
creation, use, or comnversion of ene:gyvg

e a unde o i itu ificatio f coal.

&) dhe—words—Masceeiabted MAssociagted facilities®

inciude, but are not limited to, transportation links of any

kind, aqueduncts, diversion dams, substatiops, including
distribution _substations, storage popds, reservoirs, and

any other device or equipment associated with the
prodoctiony or delivery of the energ& form oL uct
produced by a facility, eXcept that the tera does not
include _a facility.

{5} +he—words— Bcommence 'CQ-lencé to construct® aeas

peans:
{a)} any clearing of land, excavation, comstruction, or
other action that would affect the environment of the site

or route of a atili+y facility, but &e does not imelude mean

changes needed for temporary use of sites or routes for
nonutility purposes, or uses in securing geological data,

including necessary borings to ascertain foundation

conditions~——-=the—werés—do—inelade——the—connensehent—ot
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(b) the fracturing of underground formations by any
means, if aay such activity dis related to the possible
future developeent of as—andergrownd—wtidity a2 gasificatiop
facijit a facility employing geothermal resources, but
é&e does not include the gathering of igeological data by
boring of test holes or other underground exploration,
investigation, or experimentatiobw;

C e e € of inen omai d;

e tle 83 hapter 99, fo [} iqh of ¥ u
r_over_ which fa it ay_be copstructed;

§] _the gelocation or upqrading of an _existing
fFacility defipned by subsection (3} (b) or (c), includjng

radi to desj C c cove supsectio 3

(b, except that the te does _npot _inc e ormal

a [+ ir of a isti acility.
{6) +thbe-werd-Spuaieipalityh "Mupjcipality®™ means any

county or sunicipality within this state.

(7) +he—vworéi—PperponS—ineluades "Person®™ peaps any
individual, group, firse, partnership, corporation,
cooperative, association, government subdivision, government
ageancy, local goverument, or other organization or_entity.

{8) #the—words—Ppublic—utility¥ —or—Ratility —necasn

*Gtility"™ seans any person engaged in any aspect of the
-7 ] HE 581
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production, storage, sale, delivery or furanishing of heat,
electricity, gas, or energy in any fore for ultimate public
BSe.

(9) SeertifieoateMd MCertificate™ means the certificate
of environwental compatibility and public need issued by the
board under this chapter a8d that Jis required for the
construction or operation of asy g facility."

Section #. Sectionm TO-804, R.C.E. 947, is amended to
read as follows:

#70—804. Certificate froa board required prior to
construction of akdilisy facility::ggg;g;iggg. (1) de 2
person shall pay pot comnence to construct a  akility
facility in the state vithout first haviag—ebtained applying

[} 4 btajning a certificate gf _environmental
compatibility and _public need issued with respect to sueh
the facility by the board. #ay» 3 facility, with respect to
which a certificate is required issugg, 6kall pay not
thereafter be constructed, operated amd or Baintained
except in conforsity with swed the certificate and any
terss, conditions and modifications contained therein. a
certificate may only he issased pursuant to this aet chapter.

{2) A certificate =may be transferred, ssbject to the
approval of the departaent, to a person who agrees to comply
vith the terms, conditions and wodifications contained
therein.

—8— HE 581
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{3) This aet—shald chapter _does not apply to any
abitiey a facility over which an agéncy of the federal
government has exclusive jurisdiction.

{8} The_ board may adopt reasonable rules establishing
exemptions frop this chapter for__ _the relocatiop,

recopstruction, or _upgradjipg _of a facility that would
otherwise be covered by this chapter and that is unlikely to
have signifi t_environmental impa by reason_of ngth

size locatien wailable _space _or ight of way, or

CORSs ctio ethods

] ce icate is_mno

for a facjility under diligent on_site physical _construction

o ip operatjon cp Japnary 1, 1973.%
Section 5. Section 70-80%, E.C.M. 1947, is amended to

ired upder this chapter

read as follows:

"76-565405. Sercharge on electric enerqgy producer®s
license tax-——administrative expenses—tax on gasification,
liquefaction, wuraniux enrichment facilities. i ®very
®*producer® as defined in chapter %6 of Title 8i,—the
etestriecal-energy—produeersi-license—tady shall, in addition
to the sum reguired to be paid by that aet chapter, pay an
additional twvepty—five hundredths percent {0.25%)} of the
gross amount as shown on the statement which is tregquired by
that ae+ cghapter, in the same panper and within the time
provided by that aet chapter. The state—beard—of

—o- HB 561
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equaligation department of revenue shall report to the state

treasurer separately the amount transaitted to the state
treasurer which is added to the electrical emergy producers*
license tax by this section ef—#his-—aet.

{2) The legislature shall appropriate suificieﬁt funds
to finance the department’s activities in carrying out its
duties vuvnder this aet chapter. The legislature shall provide
a tax on gasification, liguefaction, coal conversion, and
uranium enrichment facilities sufficient to produce an
amount of revenue egual to that derived from electrical
energy producers under this section.™

Section 6. Section 70-806, R.C.K. 1947, is amended to
read as follows:

»70—806. Application for certification—filing and
contents—£iling fees—uase—eof—filing——fees notice of
completion  of facility—further fees——REPUND—proof of

service on awnicipalities—ueaiver—of——tite—requirenent
a t__o a ication or rtification. (1) fa) 2+

Ciiite Eagils tet bt ¢ OB T It Bt L.

a® An applicant for a certiticate shall file with the

10— BHE 581
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department a2 3 _verified application, in such form as the
depasinent—say-preceribe boaxrd by rule or the departmept by
ordexr prescribes, containing the following information:

&) {i} a description of the locatiorn and of the
atility facility to be built thereon;

<) {ii} a susmary of any studies which have been made
of the environmental iapact of the facility;

6} {jij) a statesent explaining the need for the
facility;

48) (iv) a description of any reasonable alternate
location or locations for the proposed facility, a
description of the comparative merits aad detriments of each
location snbaitted, and a statement of the reasons why the
primary proposed location is best suited for the facility:
and

ey (¥} such other information as the applicant aay
coanider considers relevant or as the board by zule or the
department say by requlatien—or order seguise regujres. A
copy or copies of the studies referred to in clause b} (ii)
above shall be filed with the department, if ordered, and
shall be available for public insﬁection.

fb} _An applicatjon may copsist of ap _application _for

W o o faciljtie, ination
£pite—and —tranewiseiop—dimnes WHICE ARE PHYSICALLY JND
DIRECTLY ATTACHED TO F¥ACH OTHER AND ARF OPERATIONALLY A

—~11= HE 581
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SIBGLE OPERATING ENTITY,
(2} {3) »-£ilingfeeshall be-deposited—in—the—state

general—fuad~—Saidfee-shall-be The applicant shall pay to
the department a filipg fee with the application, based

upon the estimated cost of the facility according to the
declining scale vhich followsw: She—applicant-shall-pay—the
asesnvlated—suns—calovlated—as—fellewss three [perceat (3%)
of any estimated cost up to one million dollars
($1,000,000): plus one percent (M) of any estimated cost
over a =million dollars amd up to twenty million dollars
($206,000,000); plos one-half of one percent (0.5%) of any
estisated cost over tventy million dollars ($20,000,000);
ané up to one bundred million dollars ($100,000,000);: plus
one-guarter of one percent (0.25%) of ary amount of
estimated cost over one hundred million ($100,000,000) and
up to three hundred million dollars ($3006,000,000); plus
one-tenth of one percent (0.7%) of any amount of estimated
cost over three hundred milljion dollars ($300,000,000). It
is the intent of the legislature that the revennes derived
from the filing fee be used by the department in compiling
the inforsation reguired for rendering a Jdecisjon op a
certificate and tor carrying out its other responsibilities
under this act. an_a ication copsists of a abi ion
of _tvo or_more_ facilities, t ipg fee_sh be__#he
ased the TOTAL estimated cost of

~12- HB 58671
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faeility-considered—cepagately THE COMBINED FACILITIES,
() _1f a certificate is issued by _the board _for _the
proposed facility, ispediately upon completion of

icant shal ive

copstruction of the cilit [ 3
tice of spletjon to the department S_soon _a sible

afte iv e_potjce of coapletiop he applicant shall
file an affjdavit with the dJepartment statipg the _actual
of cility jn such_ detail as the 3 taent
require to determine whether a further fee is due., If the
actual cost eyceeds the estimated cost, the applicapt shall

ile a er fee _fo diffe ce based npo e

declinin cale n_subsection of this section Ro

facther fee_ jis reguired, hovever, if it js computed _to be
ive hupndred dollar 500) or less.
C iP HE BOAERD DEN]ES 2aX APPLICATION AND THE

BOAED®*S DECISION__IS UPHELD 1IN SPESEQUENT COURT

PREOCEEDING THE _ARPPLICANT _1S EBTIITLED TO A EEFURD OF THAT
PORTIOE QF THE FILING FEE NOT EXFENDEDL BY THE DEPARTHENT 1IN
CARRYING OUT JITS_ RESPONSIBILITIES UNPER THIS CHAPTER.

(b} THE DEPALIMERT MAY CORTRACT WITE A POTENTIAL
APPLICANT UNDER THIS CHAPTEHR, IN ADVANCE OF THE FPILING OF 1A
FOBMAL AFPLICATION, FOR _ THE DEVELOPEENT OF INFORMAYION OK
PROVISIOR CF SERVICES REQUIRED HEKFUNDEER. PAYMENTS MADE _T10
THE DEPARTMENT UNDEE SOCH & CONTEACT SHALL BE CREDITED
AGAINST THE FPEE PAYABLE HERFUNDER.

-3 HE 581
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{3} Baseh Ap application shall be accorpanied by proeof
of service of a copy of swéeh the application on the chief
executive officer of each municipality amd the head of each
government agency, charged with the duty of protecting the
environment or of planning land use, in the area iﬁ which
any portion of seeh the facility is tﬁ be located, both as
primarily and as alternatively proposed. The copy of sseh
the application shall be accompanied by a notice specifying
the date on or about which the application is to be filed.

(&) EBaeh Ap application shall also be accoipanied by
proof that public notice thereof was given to persons,
residing in the municipalities entitled to receive notice
under subsection (3) of this section, by the publication of

a summary of the application, and the date on or about which

it is to be file&, in seeh those newspapers as will serve
substantially to inform suachk  those persons of the
application.

(5} Inadvertent failure of service on, or ©potice to,
any of the municipalities, government agencies or persors
identified in subsections (3) and (4) of this section may be
cured pursuant to orders of the department desigmed +to
afford them adegquate notice to enable their effective
participation in the proceeding. In addition, the department
say, after filing, recuire the applicant to serve notice of
the applicatior or copies thereot or both upon such other

—1h— BE 581



W e W W N -

N NN [N - - - - - - -, - -l
W N o O v o = PR W N = e

28

BB 0581,02

persons, and fiie proof thereof, as the department may deen
appropriate.

(6) An application for an amendment of an _application
©or a certificate shall be in such form and contain such
information as the depastsent—sholl —preseribe board by ruie
or__the department by order prescribes. Botice of such an

application shall be given as set forth in subsections (3)

and (k) of +this section. 1f ap apepdment to_an original

¥Ou r t a staptial £t

ent shall c jd.

1 icati . anp_a
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Section 7. Section 70-807, E.C.K. 1947, is amended to
read as follows:

"70-807. Study, evaluation and rteport on proposed
facility—hearing _on application for amendeent ot
certiticate—hearings. (% UOpor receipt of an application
complying with section 70-806, the department shall comasence
an intensive study and evaluation of the proposed facility
and its effects, purssant—bto—seotion—H—8l—of-this—aot

si ipng a iterj i i ecti 70-810__apd
70-816. Within sds—bhendsed—(600)—days two_ _{2) yeais
following receipt of #he an application for a facility as
defined in seetiens subgectjons T0-803 (3) {a)—F0—803—(b)-
Hivr—70-803—3)—te)y and 70-803 {3) (d4) apd for a _facility
a efiped
Rore thap thirty {30} miles _in__lepgth, and within ene
bendredi—eighty—380}—days onpe (1)} vear for a facility as
defined in seetions—F6-—803—(b}—{iid) subsecticns 70-803 _(3)

by _and_ _(c) _which is thirty (30} siles or less in length,
the departmsent shall make a report to the board, which shall

sectiops 70 b 3 {c} which is

contain the . department®s studies, evaluations,

recommendations, other pertinent dJocuaents resulting from

its study and evaluation passvant—te—secetion—Jo-—816—of —this
aet, and the final environmental impact statement. Zf—the
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the-depariment-at-teast-six~-{6r-months-before-the~Eiling--af

the-——application-——purasuane-Lo-sechion-78-814y—the-departnent

shalti-—then-—have-—three-—4{3}~~vears-——and-—two——{3t-——-vearsy

respectiveiyyo—to--make-~tes~~repore--to-~the-~beards If the

application is for a combination of two (2) or more

facilities, the department shall make its report to the

board within the greater of the lengths of time provided for

in this subsection for either of the facilities.

{2) The departments of health and environmental
sciences, highways, intercovernmental relations, fish and
game, and public service regulation shall report to the
department information relating to the impact of the
proposed site on each department's area of expertise. Sueh
infermetion The report may include opinions as to the

advisability of granting, er denying, or modifying the

certificate.» The department shall allocate funds obtained
from filing fees to the departments making reports to
reimburse them for the costs of compiling information and
issuing the required report.

$2% (3} On an application for an amendment of a
certificate, the board shall hold a hearing in the same
manner as a hearing is held on an application for a
certificate if the proposed change in the facility would
result in any material increase in any environmental impact
of the facility or a substantial change in the location of

-17- HE 581
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all or a portion of swek the facility other than as provided
ir the alternates set forth in the application.

4 (8) Bpos ipt

L3
b
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than—sinty—(60)—days—after—euch—the—receipis BIPHIE SIXTY
(60} DAYS AFTER RECEIFY OF THE DEPARTHRENT®*S KEPORT SUEMITTED

1] CTJOR (1) OF TH CTION, TBE BOARD SH S
DATE _FPOR__THE CERTIPICATIO EARING, WHICH SH C ENCE

RIZE SIX (6} EBONTHS A

REPORT."™
Section 8. Section 70-808, R.C.H. 1947, is amended to

ECEIPT OF _THE EPARTHENT:S

read as follows:

*70-808. Parties to certification proceeding—waiver
by failure to participate. [@ )] The parties to a
certification proceeding include:

{a) the applicant;

) each municipality and government agency entitled
to receive service of a copy of the application under
stbsection {3y—ef -seotioa—6—{T6—806—(3)}}-of this—aet 7T0-806
A3 ; and

(c] any person residing in a sunicipality entitled to
receive service of a copy of the application ander
subsection iH—ef-seetion—b6-f{F0—806—{i)} of this—aet 70-8CE
{8); any nomprofit organization, formed in whole or im part

—18— BL SB7T
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to promote conservation or matural beauty, to protect the
environment, personal health or cother biclogical values, to
preserve histerical sites, to promote consumer iaterests, to
represent commercial and industrial groups, or to promote
the orderly development of the areas in which +the facility
is to be located; or any other interested person; and

(@) the depariment. .

{2) Any party identified in subparagraphs (b) and {c)
of subsection (1) of this.section waives his right to be a

party if he does not participate orally at the bearing

ON 9. [v] —80 E B. 1947, IS_AMEA T0

BERD AS_ FOLLOMNS:
*70-809. Record of beariné -— procedure — rules of
evidence — burden of proof. i1  Any studies,

investigations, reports, or other documentary evidence,
inclading those prepared by the department, vhick any party
wishes the board to copsider or wbich the board itself
expects to ntilize or rely upon, shall be made a part of the
record; a record shall be made of the hearing and of all
testimony taken; and the contested case procedures of the
Montana Administrative Procedure 3ct (62—U4203—teo—83-4225]
(Title 82, chapter 42, E.C.M. 1987) shall apply to the
kearing, except that neither comzon lav nor statutory rules
of evidence need apply, but the board aay asake rules
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designed to exclude repetitive, redundant or irrelevant

testinony.

{2} In a_ certification proceedinpg held under this
chapt th capt the den o howin clear
and__copwvincing ewidence that the application shouid be
qgranted and that the criteria of seciiop 70-810 are met.

{3 ty to _a _certifj io L ing held unde
this a duct e i discov of all _othe
L arti i ud ajni of wjitne

nd subpoepps c tecua fo e uctiop of sugch _boo
e d B S nd__o [+) A
ece, d r for the_purposes of the proceedipg, apd
the tak of de itjop upo al _e: atio
or writtep ipterrogatories for the purpose of discovery or
evi ce_in the heari or bot UEPOSES .

4 1f board _a ipt a eari exasiner o

copduct ertifi io oceedings dexr thi apt

the bearing exapiper may not be a member of the board or ap

employee the departme -
Section 10. . Section 70-810, EK.C.B. 1947, is amended to
read as follaows: 4
*70-810. Decisions of board—£findings necessary for
certificate——conditions imposed —seerriee—eofi—decision—op
pasties. (1) The Within pinety (90) days after the last day
o) the heari the board shall make cosplete findings,

—20~— EB 581
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issue an opinion, and render a decision upon +the record,
either granting or denying the apﬁlication as filed, or
granting it upon suck terms, conditions, or sodifications of
the construction, operation or maintenance of the a&idity
facility as the board say-dees considers appropriate. The
board may not grant a certificate either as proposed by the
arplicapt or as modified by the board unless it shall find
and determine:

(@a) the basis of the need for the facility;

(b} the nature of the probable environsental impact;

{c} that the facility represents the ainisam adverse
environmental impact, considering the state of available
technology and the natuere and economics of the various
alternatives;

(d) each of the criteria listed in section 46308363
of-shis—act _J0-816;

fe) in the case of an electric, gas, or 1liquid
transmission line or aqueduct, what part, 3if any, of the
lire or agueduct shall be located underground; that sweh the
facility is consistent with regional plans for expansion of
the appropriate grid of the wutility systeas serving the
state and interconnected nutility systess; and that seek
faeidities the facility will serve the imterests of wutility
system economay and reliability;

{(£) that the location of the facility as proposed

-—21= Hg 581
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conforass to applicable state and local laws and regulations
issued thereunder, except that the board may refuse to apply
any local law or regulation if it finds that, as applied to
the proposed facility, ewekr the lawv or regulatioa is
na:easonahlyrrestrictive in viev of the existing tec‘nology,
or of factors of cost or economics, or of the needs of
consumers whether located inside or outside of the directly
affected governsent subdivisions;

(g) that the facility vill serve the public interest,
convenience and mecessity; and

(h) that duly auvthorized state apd federal air angd
water quality agencies have .certified that the proposed
facility will not violate state and federally established
standards and isplesentation plans; the judgments of duly
avthorized air and water guality agencies are conclusive on
all questions related to the satisfaction of state and
federal air and water guwality standards.

{2} If the board determines that the location of all
or a part of the proposed facility should be modified, it
may condition its certificate upon such modification,
provided that the nmuonicipalities, and persons residing
therein, affected by the modification, shall have been given
reasonable notice of the modification.

3)

In_determining
-2 2 BE 581
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copvepi sity und subsecti 1 this
section, the board shall consider:
i eps_1i i io] 1
(3i) _the  Denefits to the applicant apnd the state
ul £ d_fa jity:
ii t 1 ctivit salti
e i 't>'
i 1 -3 t] acjli ] he
] hd_ s H .
¥ a o actors t it iders_rele "

Sectiorn 11. Section 70-811, R.C.A. 1947, is amended to
read as follows:

*70-811. Opinion issued with decision-—contents of
certificate—waiver of time regquirements—facilities for
uhiqh certificate required. {1} In rendering a decision on
an appilicatior for a certificate, the board shall issue an
opinion stating its reasoms for the action taken. If the
board has found that any regional or local 1lav or
regulation, which would be otherwise applicable, is
unreasorably restrictive pursuant to paragreph——(£)—eit
sabsection—{H-—ef-seotion 30308 N{£) ) —of—this—aek
subsection 70-810_{1) (f), it shall state in its opinion the
reasons therefor.
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{2) Any certificate issued by the board shall include
the following:

(a) An environmental evaluation statement related to
the faeitities facility being certified. The statement shall
include, but not be limited to, analysis of the following
informations:

(i) the environmental impact of the proposed facility;

(ii) any adverse environmental effects which cannot be
avoided by issuance of the certificate;

{(iii}) problems and objections raised by other federal
and state agencies and interested groups;

{iv) alternatives to the proposed faeiiities facility;
and

{v) a plan for monitoring environmental effects of the
proposed facility.

(b) A statement signed by the applicant showing
agreement to comply with the requirements of this aeé¢
chapter and the conditions of the certificate.

{3) Phe---time-~-reguirement--of-~section-~6—~136-8663
38-896 amd-any ANY of the provisions described in sections 7
theeugh—-ii--{#G-Be?--to--?e-aiii—ei-ehis-aet 70-807 through
70-81]1 may be waived by the board, for good cause shown,
with respect to applications filed before January 1, 1975.

Applications for certificates under this subsection 43 must

be promptly filed. A-eeweificate~is-met-reguired-under--this

=24~ HE 581
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(4) _THE BOA MAY WALV COMFLIANCE _NWITH ANY OF

PROVISIONS _OF  SECTIONS _70-807 THROUGH 70-811 JF _THE
APPLICANT MAKES 3 CLEAE AND COMVINCING SHOWING TO THE_BOARD,

AFIER 3 PUBLIC HEAKINRG HELD GUNDEE THE CONTESTED CASE
DMINISTRATIVE PROCEDURE AC I

DURES OF T BONT

AF_IKMEDIATE, URGENT NEFD FOR A FPACILITY FITSTES AND THAT THE

"t D HAVE _KNCNLEDG TH NEED FOR_THE
11¥ 1sT 5 CIERTLY IX ADVANCE 70 _FODLLY COMPLY

K]TH THE PROVISIONS OF SECTIONS 70-807 THAROUGH 70-81i."

Section 12. Section 70412, H.C.M. 1947, is amended to
read as follows:

*70-812. Eeview—of———denial——oaf-—certiticate—>by
bpoard—procedure Judicial review of board decision. % Any
party as defined in section 3§{30-808F}-et thisaek 70008
aggrieved by the final decision of the board on an

application for a certificatey, may obtain judicial review of

that decision by the filing of a rpetition in a state
district court of competent Jurisdiction. within—thizéy (30}

v o o« W N
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pusrposes—of—judieial—peviewy The judicial review procedure

shall be the same as that for contested cases under the

Montama Administrative Procedure Act (824201 to-—82—82256-]."
Section 13. Section 70-£13, R.C.M. 1947, is amended to

read as follows:

*70-813. Jurisdiction of courts restricted. Except as
expressly set forth in sections Jd2y—IFa8d-3I-FF0-G125
no court of this state shali-bave has jurisdiction to hear
or deteraine any issue, case or controversy conceltning any
matter which vas or could have been determined in a
proceeding before the board under this aet chapter or to
stop or delay the construction, operation or maintenance of
a wtility facility, except to entorce compliance with this
aet chapter or the provisions of a certificate issued

hereunder pursuant to sections #9-—er 23 {I0-818—er—70-8213
ef—this-aect 70819 or 70-821.%
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Section J4. Section 70-814, R.C.N. 1987, is amended to
read as follovs:
*70—814. Anngal long-range plan submitted-——
conterts—available to public. (¥ Each utility, and _each
t, opstruction of i vith
tate j e e i te 16 ears shall furpish
annnally to the departaent for its review, a long-range plan
for the comstruction and operation of atility facilities.
Sueh Ihe plan shali be submitted on April 1 of each yearw,
she—plan apd shall include the Eollowing:
(a) the general location, size and type of all wtidiey
facilities to be owned and operated by the utility or person
whose comstruction is projected to commence during the

ensuing ten {(10) years, as vwell as those facilities to be

removed from service dsring the planning period;

(b) ¥ T E _O ) } 4 RODOCING _FACILITIES a
description of efforts by the atility or __person to
coordinate the plap with other ntilities op persgops so as to

provide a coordinated regional plan for meeting the asiliey
£aeilities ENERGY needs of the region;

fc) a description of the efforts to involve
environsental protection and lamd ase plapning agencies in
the plamning process, as well as other efforts to identify
and miniaize envirommental probless at the earliest possible
stage in the planning process;
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{d) projectioms of the demand for the service rendered
by +the wutility or person and explanation of the basis tor
saeh those projections, and a description orf the mamner and
exteat to which the proposed facilities will meet the
projected demand; abpd

{e) additional information that the poard by rule or
the department on its own initiative or upon the advice of
interested state agencies might reguest ir order to carry
ocut the purposes of this ae4 chapter.

§{2) The plan shall be made available to the public by
the department, and the utility of persop shall be—reguired
4+ give public notice throughout the state of its plan by
£filing the plan with the environaental guality council, the
departeent of health and environmental seieaee gciepces, the
department of highways, the department of public service
regulation, the department of state lands and the department
of intergovernmental relations, Citizen environsental
protection anpd resource planning groups, and other
interested persons aay obtain a plan by written reguest agd

payment therefor to the department.”

Section 15. Section 70-815, R.C.B. 1947, is amended to
read as follows: .

*70-815. Study of planred facilities included in
annnal long-range report. If a utility or_pegsop 1lists apd
jidentifies a proposed adildisy facility in its plan,

— b BE 581
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subaitted pursuant +to section MHM—FFB8H ] —of—this—ach
70-813, as one on which construction is proposed to be
coanenced within the five (5) year period sext—progeeding
followjipg subsission of +the plan, the department shall
commence examination and evaluvation of the proposed site to
deternine whether construction of the proposed facility
vould vnduly ispair the environzmental values in section 36
0816} —ef——this—aet J0-816. This study may be continuoed
until such time as a stidi+y persop files an application for
a certificate under secficn 476806 )-efthic—aet T0-806.
Information gathered under this section may be used to
support findings and recommendations reguired for issunance
of a certificate.”

Section 16. Section 70-816, R.C.m. 1947, is amended to
read as follows:

"70-816. Environmental factors considered in
evaluating long-range plans. In evaluating long-range plans,
conducting five-year site reviews, and evaluating
applications for certificates ef—site—add—£faeility, the
board and department shall give consideration to the
following list of environmental factors and may, by
Feguelation rule, add to the categories of this section:

{1) Epergy needs.

(2} GSrowth in demand and projections of need.

{b) Availability and desirability of alternative

—29— HE 581
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sources of energy.

fc) Availability and desirability of alternative
sources of energy in lieu of the proposed facility.

(@) Promotional activities of the nutility whkich =may
have given rise to the need for this facility. »

(e} Socially beneficial uses of the outpu£ of this
facility, including its uses to protect or enhance
environmental guality.

{f) Conservation activities which could zeduce the
need for more energy.

{g) BResearch activities of the utility of new
technology available to it which sight  minimize
environmental impact.

(2) Land use impacts.

{a) Area of land required and ultimate use.

{b) Consistency with areawide state and regiomal land
use plans.

{c} Consisteacy with existing and projected nearby
land suse.

{d} Alternmative uses of the site.

{e) Impact on population already in the area;
population attracted by coastruction or operation of the
facility itself; impact of availability of emnergy from this
facility on growth patterns and population dispersal.

(f) Geoclogic suitability of the site or roate.

—30— HB 581
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{g) Seisnﬁlogic characteristics.

(k) cConstruction practices.

{i) Extent of erosion, scouring, wasting of land—both
at site and as a result of fossil fuel desands of the
facility.

{(§) cCorridor design and coenstruction precautions for
trangmnission lines or agueducts.

(k) Scenic impacts.

{1) Effects on natural systess, wildlife, plaat life.

{a) Impacts on iiportant historic architectural,
archeological, and cultural areas and features.

{r) Extent of recreation opportunities and related
compatible uses.

{o) Pubiic recreation plan for the project.

{p} Public facilities and accosmodation.

fg) oOpportunities for joint use with energy iatensive
industries, or other activities to atilize the waste beat
fros facilities.

{3) Water resources impacts.

{a} Hydrologic studies of adeguacy of water supply and
impact of facility on stream flow, lakes and reservoirs.

(b) EHydrolegic studies of impact of facilities on
ground water.

{c) Cooling systea evaleatior incloding consideration
of altermatives.

-3 BB 581
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(4} 1Inventory of efflaents including physical,
chemical, biological, and radiological characteristics.

{e) Bydrologic studies of etffects of effluents on
receiving waters, including wmixing characteristics of
receiving waters, changed evaporation due to tesperatore
differentials, and effect of discharye on bottom seodiments.

(f) ERelationehip to vater guality standards.

{g) Effects of changes in quantity and cuality on
water use by others, including both withdrawal aad in situ
uses; relationship to projected uses; relationship to water
rights.

(k) Effects on plant and animal life, including algsae,
nacroinvertebrates, and fish populatiosn.

(1) 2ffects on anigue or otherwise significant
ecosystens; e.g., vetlands.

{1} PFEohitoring programs.

(8) Adir guality ispacts.

{a}) Meteorology. ¥iad direction and velocity, ambient
temperature ranges, precipitation values, inversion
occurrence, other effects on dispersion.

(b} Topography. Pactors affecting dispsrsioa.

(c) Stapndards in effect and projected ftor emissjous,
design capability to meet standards.

{d} Esmissions and controls.

{i) Stack design.
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{ii) Particulates.
{iii) Sulfur Oxides.
(iv} o©Oxides of Nitrogen.
{v) Heavy metals, trace elements, radiocactive
materials and other toxic substances.

{e} kelationship to present and projected air guality
of the area.

{f) HMonitoring progras.

{5) Solid wastes impact.

{fa) Solid waste inventory.

{b}) Disposal program.

{c) Belationship of disposal practices to
environmental guality criteria.

{(d} Capacity of disposal sites to accept projected
vaste loadings.

{6} Radiation impacts.

{a) Land use controls over developzent and population.

{(b) ¥astes and associated disposal program for solid,
liguid, radioactive and gaseous wastes,

{c) Apalyses and studies of the adeguacy of
engineering safegunards and operating procedures.

(d) Monitoring. Adeguacy of devices and sampling
technigues.,

{7) Naoise impacts.

{a) Construction period levels.
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{b) Operational levels.

{¢)} Belationship of present and projected noise levels
to existing and potential stricter noise standards.

{d} Monitoring. Adequacy of devices and methods.®

Section 17. Section 70-817, R.C.M. 1947, is amended to
read as follows:

*»70—817. Additional requiresents by other govermmental
agencies not peraitted after issvance of certificate—
exceptions. Notwithstanding any other pzewisien—ef lav, mno
state or regqional agency, or sunicipality or 6ther local
government, ®ay require any approval, consent, permit,
certificate, or other coandition for the coastruction,
operation, or maintenance of a atility fécility authorized
by a certificate issued purszant to the—previsiens—eof this
aet chapteg;: except that the state air and wvater guality
agency or agencies shall retain anthority vhich they have or
may be granted to determine compliance of the proposed
facility with state and federal standards and implementation
plans for air apd water guality and +o enforce those
stapdards. ¥Nothiag—is-this—aet—shall This chapter does not
prevent the application of state laws for the protection of
employees engaged in the constraction, operation or
saintenance of swek a facility.»

Section 18. Section 70-818, R.C.M. 1947, is amended to
read as folilows:
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"70-818. Revocation or suspension of certificate-—

voiding of application. (1) A certificate may be revoked

or suspended by the board:
43} (a) for any material false statement in the

application or in accompanying statements or studies
required of the applicant, if a true statement would have
warranted the board's refusal to grant a certificate; or

42+ {b) for failure to maintain safety standards or to
comply with the terms or conditions of the certificate; or

43+ (c) for wvidlation of ethe-previsiens any provision
of this aet chapter, the resuiatéons rules issued
thereunder, or orders of the board or department.

(2) An application may be voided by the department:

{(a) for any material AND KNOWINGLY false statement in

the application or in accompanying statements or studies

required of the applicant;

(b) for failure to file an application in

substantially the form and content reguired by this chapter

and the rules adopted thereunder; or

(c) for failure to deposit the filing fee with the

application as rquired by section 70-806."

Section 19. Section 70-819, R.C.M., 1947, is amended to
read as follows:

"70-819. Enforcement of aee chapter by residents of
state—--statement of failure to enforce act--mandamus

=35~ HB 581

w o oW N

w =

11
12
13
"
13
1%
17
1%
1

21
22
23
24
25

BE 058102

—private suits for damages. (1) A resident of this =state,
with knovwledge that a requnirement of this aeé chapter or a
rule adopted wpdesr—~this—aei pader it is not being enforced
by a public officer or esployee vwhose duty it is to gmforce
the reguiremnent or rule, say bring the failure to euforce t¢o
the attention of the public officer or employee by a written
statement under cath that shall state the specific facts of
the failure to enforce the requiremexnt or rule. Egxovingly
naking false statesents or charges in the affidavit subjects
the affiant to pepalties prescribed under the law of
perjury.

{2) If the public oefficer or employee neglects or
refuses for an upreasonable time after Teceipt of the
statement to enforce the requirement or rule, the resideat
may brisg ar action of mandasus in the district court of the
first judicial district of this state, in and for the county
of lewis amd Clark. If the court finds that a requiresent of
this ae¢ ghapter or a rule adopted esdes—this-aet npder it
is not being enforced, the court =may order the public
officer or employee, whose duty it 4is to enforce the
requirement or rule, to perfors his duties. If he fails to
do so, the public officer or eaployee shall be held in
contempt of court and is subject to the peralties provided
by law. '

(3) An owner of an interest in Treal property who
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obtains all or part of his supply of water for domestic,
agricultural, industrial, or other le§itinate use from a
surface or underground source may sue a abidity persom to
recover damages for contamination, diminution, oF
interruption of the water supply, proximately resslting froms
the operation of a atility facilitj. The resedies
enunperated jn this subsectiop do_not exclude the use of _any
other rTemedy which may be avajlable under the laws of the
te."

Section 20. Section 70820, R.C.M. 1947, is amended to
read as follows:

*70-820. Adoption of rules-—monitoring of facilities.
{1} The board ead-department Bay adopt rules implementing
the provisions of this ae4~ chapter, including, but not
limjted to, rules:

{8} _governing the form and_content of applications;

(b}y further defining the terms used in this chapter;

[+ overpin the form and content of long-range

4e3(D) _any other rules the board copsiders necessary
to_accomplish the purposes and objectjves of this chapter.

{2) The board and the department shall kave-econtinuing
~37— HB 581
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asthority—and-——responsibility—for—sonitering ponjtor the
operatious of all certificated facilities, for assuring
continuing coapliance with this aet chapter amd certificates
issued hereunder, and for discovering and preventing
noncompliance with this aet chapter ‘ and sn;i the
certificates. '

{3} The board shall adopt rules regquiring every person
who proposes to gather geological data by boring of test
holes or other underground exploration, investigation, or
experimentation, related to the possible future development
of as-aaderyreound-utility a facility employing geothersal
resources, to coaply with the fellowing requirements:

{a) Eotify the department of the proposed action;

{b) Submit to the department a description of the area
involved;

{c} Submit to the department a statement of the
proposed activities to be conducted and the methods to be
utilized:

(3) Submit to the department geological data reperts
at such times as may be reguired by the rules; and

{(e) Submit such other information as the board aay
require in the rules.™

Section 21. Section 70-62T, R.C.B. 1947, is amended to
read as follows:

"70-821. Penalties for viclation of aet chapter—civil
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action by attorney gemeral. (1) Whoever

(a) without first obtaining a certificate ef-site—and
£aoility required under sectiom 4f{F6-§043 JO 4§, commences
to cosstiruct or operate a atidiey facility eafses—bhe
effegtive—date—of—4his-aes; OT

{b) having first obtaized a certificate of-site—and
£faeidity, constructs, operates or léintains a atility

facility other than in cospliance with the certificate; or

48} {3} causes any of the aforesentioned acts to

occuxr; shall be liable to a civil peaalty of not sore than
ten thousand dollars ($10,000) for each violation. Back day
of a continving violation shall constitute a separate
offense. The penalty shall be recoverable in a civil suit
brought by the attorrey general on behalf of the state in
the first district coart of Kontana.

{2) ‘Vhoever knowingly apd villfully viclates
subsection {1} shall be fined not more than ten thousand
dollars ($10,000) for each viclation or imprisoned for not
more than one (1} year, or both. Bach day of a coatinuing
violation shall constitute a separate offemse.

{3) 1In addition to amny penalty provided in sabsections
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{1} or {2), whenever the department determines that a person
is wviolating or is about to violate any of the provisions oi
this section, it shadl 23y refer the matter to the attorney
general who may bring a civil action on behalf of the state
in the first district court of Nontana for injunctive or
other appropriate relief agaimst the violation and to
enforce 4he—aeod this chapter or a certificate issued

hereuader, and@ upon a proper showing a persament or

preiisinary injunction or temporary restrainiag order shall

be granted vithout bond. Ihe departmeat shall also enforce

enforcenent through its ovp Jegal coppsel.

(4} All fines collected shall be deposited in the
state general fund."

Section 22. Section 70-8622, R.C.A. 1947, is amended to
read as follows:

*70-822. Grants, gifts and funds. The departsent shali
have—autharity—4o Bay receive grants, gifts and other funds
from any public or private source, to assist im its
activities under this aet chapter.™

Section 23. Sectiom 70-823, E.C.M. 1987, is amended to
read as follows:

*70-623. de4¢ Chapiter supersedes other laws or
regulations. This aet¢ chapter supersedes other laws or
regulations. 1f any provision of this aet chapter is in
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conflict with any other law of this state, or any rule or
regulation promulgated thereusnder, this aet chapter shall
govern and control, and sues the other law, rule or
regulation shall be deemed superseded for the purpose of
this ae+ chapter.™

Section 24. Amendments not indicative of legislative
interpretation of 1973 act—savings clause. The amendments
made by this act, or proposed to be made if this act should
got be enacted, do not indicate an expression of legislative
intent as to the interpretation of any provision of the
Montana Utility Siting Act of 1973 as it existed prior to
the introduction or enactment of this act. This act shall
not affect +the outcome of any judicial or quasi—judicial
administrative proceeding commenced prior to the effective
date of this act.

Section 25. Applicability. The amendments made by
this act apply only to applications received by the
department after Janwary 1, 1975. PEESOES REQUIRED TO FILE
LONG-—KANGE_PLANS UNDEEK THE AMESDMENTS MADE BY SECTION_ 14 OF
THIS ACT TO SECTION 70-814, R.C.M. 1947, SHALL HAVE ONTIL
JONE 1, 1975, TC PILE SOUCH PLANS.

Section Z6. 1This act is effective on its passage and
approval.

~Epd—
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2.

SENATE COMMITTEE OF THE WHOLE

AMENDMENTS OF HOUSE BILL NO. 581

That House Bill No. 581, third reading, be amended as follows:

Amend page 8, line 2, section 3.

Following: "gas,"
Insert: "hydrocarbon products"

Amend page 8, section 3, line 7.
Following: 1line 7
Insert: " (10) "Addition thereto" means the installation of new
machinery and equipment which would significantly change
the conditions under which the certificate was issued.”

Amend Senate Committee on Natural Resources and Fish and Game, dated
March 25, 1975, as follows:

3.

Amend amendment No. 14, insertion paragraph, line 4.
Following: . "the receipt"”
Insert: "; except for those hearings involving applications

' submitted for facilities as defined in section

70-~803(3) (b) and (3) {(¢), certification hearings

"shall be conducted by the board in the county

seat of Lewis and Clark County or the county

in which the facility, or the greater portion

thereof, is to be located"

And Amend House Bill 581, third reading, as follows:

4.

Amend page 18, secti@n 8, lines 22 through line 6 on page 19.

Following: " (c)"
Strike: Sub-section (c) in its entirety
Insert: "any person who can demonstrate to the satisfaction

0of a majority of the board prior to the commencement
of the proceeding that such person would be directly
affected by the construction or operation of the
proposed facility."

Amend page 23, section 10, line 12.
Following: 1line 12
Insert: " (4) Considerations of need, public need, or public
convenience and necessity, and demonstration thereof
by the applicant, shall apply only to utility facilities."

Amend page 29, section 16, lines 21 and 22.
Following: "factors"
Strike: "and may, by rule, add to the categories of this
section”
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HOUSE BILL BO. 581
INTRODUCED EY BARDANWOUVE, HMELOY, HUENHEKENS, K :IBMIS, VINCENT,

LIEN, DRISCOLL, GUNDEBRSON, BARPER, BHADLEY

A BILL POE AN ACT ENTITLED: ®AN ACT AMENDINKE SECTIOES
70801 THROUGR 76808, F0—830-—THROUGH 70-823, E.C.m. 1947,
TO GENEBALLY REVISE TEE MONTARA UTILITY SITING ACT OF 1973;

PROVIDING AN IMMEDIATE EFFECYTIVE DATE.™

EE IT ERACTED BY THE LEGISLATUEE OP THE STATE OF MONTAKA:

Section 1. Section T0-801, B.C.M. 1947, is amended to
read as follows:

*70-801. Short title. This ae+ chapter_shall be known
and may be cited as the MNonrtana 843i1idy BAJOR PACILITY
Siting Act o£38633.%

Section 2. Sectiom 70-802, H.C.M. 1947, is amended to
read as follows:

®70-802. Policy and 1legislative fipdings. It is the
constitutionally declared policy of this state to maintain
and improve a clean and healthfunl environment for present
and foture generations; to protect the environmental 1life
support systea from dJdegradation and prevent unreasonable
depletion and degradation of patural resources; and to
provide for administration and enforcement to attain these

objectives.

REFERENCE BYLL %//f

Seccnd Print ‘ng- Conference Report !Inciuded
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The legislature finds that the construction of
additional power aad or energy conversion facilities may be
necessary to meet the increasing meed for electricity, aad
stheE epergy, nd the ucts apd that suek these
facilities have an effect on the enviromment, an iapact on
population concentration, and an effect on the welfare of
the citizens of this state. Therefore, it is necessary to
ensure that the location, constructior and operation of
power and energy conversion facilities will produce =sinimal
adverse effects on the environment and upon the citizens of
this state by providing that me a power or energy conversion
facility shalld—hereafter may_not be constructed or operated
within this state without a certificate of environmental
compatibility and public need acquired pursuant to this aet
chapter.®™

Section 3. Sectiom 70-803, R.C.N. 19837, is amended to
read as follows:

"70-803. Definitions. She fellowiag—werdsy—vhen—uced
in—shis—aet—shall—have—the—following—aeanings—unless
otherwice—elearliy—appatent—£fron—the eontext In this chapter;
npless the coptext reguires otherwise:

(1) +he—-—vordi—fdepartaent® MDepartment™® means the
departrent of natural resources and conservation provided

for jn Title B82A, chapter 15.

(2} +the—doré—Bboard® MBoard®™ means the board of

—2— HE 58%
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natural resources and conservation provided for in_ section
82p—-15G9.

(3) +the—vords Ratility-faeilieyt—or —Efgeilityl —acadn
hod lity® aps: -

(a) any—oRergy gonerating apd oceaversies each plant,

upjt, or other facility and associated facilities, _except
for ojl and gas refinerjes,

(i} designed for, or capable of, generating at fifty
(50) megawvatts of electricity or acre, or any addition
thereto {except pollution control facilities approved by the
departsent of health and environmental sciences added to an
existing plant) having an estimated cost in excess of two
hundred fifty thousand dollars {$250,000), or

(ii} designed for, or capablé of, producing eae
handeed—ailiion——(104,08-0,080) tventy—five ailljon
(25,000,000) cubic teet of gas per day or more, or aany
additicn thereto having an estimated cost in excess of two
hundred fifty thousand dollars ($250,000), or

(iii) designed for, or capable of, producing &ifiy
+houcand—{50,-000) tventy-five thousand (25,000) barrels of
liguid hydrocarbon products per day or more, or any addition
thereto having an estimated cost in excess of two htndred
fifty thousand dollars ($250,000), or

{iv) designed for, or capable of,; enriching uraniua

mineralst, or any additiop thereto having an estimated cost

—3— BB 581
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in cess_of two hundred fifty t sand dollars 250,000
or

(v} _designed for, or_ capable of, utilizipg, refininqg,
pEOGesSipay QL converti five _hu ed thousapd 500,000
tons of coal per _year of _more, or any addition thereto
avi tigated co i exc of two hundred fifty

[o] d_dollags 250 0}z
(b} em each electric transaission line and associated
facilities of a design capacity of #hirey—four—asd—ene—half
4345} pore thap sirty-pine (69} kilovolts er-amere, except

that k- -1 Rg ARG 5530 ROk &-hd aE5ea31d




F-J

L - e |

10
1
12
13
18
15
16
17
18
15
20
21
22
23
28

25

HB 0581/05

subpeotions—i)—and—{iiy4+ the term does not imclude an

electric_transmission line and associated facilities of a

design capacity of Jeses—#haw iwo hundred thirty _{230)

kilovolts OR_LESS and ten {10) miles or less im lengthg;

(c) e—gas—eor—liguid—tFenemission—Line each pipeline

and associated facilities designed for, or capable eof,

transporting gas,__water, or liguid hydrocarbon products

from or to a gasifieatier—er—ltigaefaetion facility located
B HB 581
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within or without this state of the size indicated in
sebseotioas—({al—tii)—and—{a)—{iid) subsection _ {3} f2) of
this sections3

{d@) any use of geothermal resources, including the use
of wnderground space in existence or to be created, for the
creation, use, or conversion of energyw;

fe} apy underground jin sjtu gacification of coal.

{4) the—vords—Masmeeiated MAssociated facilities™
include, but are not lisited to, trainsportatios links of any

kipd, agqgueducts, diversion dams, TRANSMISSTION _substations,

sto e onds

Ieservoirs, and any other device or equipment associated

with the productiony or delivery of the erergy fora or

. product produced by a facility, except that the term does

pot include a_ facility.

{5) *he—werds—Sceamenee ™Comuence to coustruct®™ seasn
zeans:

{a}) any clearing of land, excavation, construction, or
other action that would affect the environment of the site

or route of a e&ility facility, bot d¢ does not imrelade mean

changes peeded for temporary use of sites or routes for
nonutility purposes, or uses in securing geological gdata,

including necessary borings to ascertain foundation

conditiopser—Fhe—words—do—include —the—conpencenrent—ot
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BaGoalt 194Fp—£ tand il £ el i1
£faeility—may—be-aonstrueteds;

(b) the fracturing of underground fornmations by ' any
neans, if aa% such activity is relatéd to the possible
future developeent of ar—andergroupd—utility a gasification
facility or a facility eaploying geothermal resources, but
de does not include the gathering of geological data by
boring of test holes or other underground exploration,
investigation, or experimentationwj

C the commencement o emjnent domain _proceedings

upde itle 83 apter 99, for lapd or rights of way upon

or over which a facility may be comnstructed;
{3) the relocatjon or _upgrading _of an existing

facility defjined by subsectiop {3} (b} or (c}, including
upgradipg to_a desigp_capacity covered by _subsection _{3)
(b}, except that the tere dees not _include mnormal
sajntepapce_or repair of ap existjng Ffacility.

{6) +the—word“punieipalityl ®"Municipality® means any
county or mumnicipality within this state.

{7) +he—ueord—Nperserl-—ipeledes “Ferson™ Beaks any
individual, group, firm, partnership, corporation,
cooperative, association, government subdivision, government
agency, local governaent, or other organization or entity.

(8) #the—werds—upublie—atilityl—or—Mutilityh—secan

"Utility™ means any person engaged in any aspect of the
—7— HB 581
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prodoction, storage, sale, delivery or furnishking of heat,

electricity, gas, HYDHOCARBON PERODUCTS or ehergy in axy form

for cltimate public use.

(9) AMoextifiecateR PCertiticate®™ means the certificate
of environmental compatibility and public aeed issued by the
board@ upder _this chapter a#d that _is reguired for the
construction or operation of asy a facility.

10 ®AD ON_THERETO® MEARS THE INSTALLATION OF NEW
BACHINERY AND EQUIPRENT SHICH WOULD SIGRIFICANTLY CHARGE E
CONDITIONS UNDER WHICH THE CERTIFICATE WAS JSSUED."™

Section #. Section 70804, R.C.M. 1947, is amended to
read as follows:

*706--804, Certificate from board reguired prior to
construction of we43liey facility_—ezemptions. (1) ¥e 3
person ehall may not coamence to consiruct a eddility
facility in the state withoat first heving-obteimed applyibg
for anq obtaining a certificate of environmsental

tibility an ablic need issued with respect to s&ueh
the facility by the board. #ay 3 facility, with respect to
which a certificate is +reguired issved, ehald may _not
thereafter be constracted, operated asd or maintained
except in conformity with seek the certificate and any
teres, conditions and wmodificatfions contained therein. 2
certificate may only be issued pursuant to this aed chapter.

{2} A certificate may be transferred, subject to the

— BB 581
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approval of the department, to a person who agre<s to comRply
with the terms, conditions and wmodificatians contained
therein.

{3) This aet—shald chapter does not apply to amy
atility @a facility over which an agency of the tederal
government has exclusive juriedictien.

4 e rd_ma dopt reasopable runles stablishin

exegptions from ithis chapter for the relocation,

reconstruction, or _upgrading of _a facility _that wounld

otherwise be covered by this chapter and_that jis uplikely to

bhave a significant environmental impact by reason of length,

sigze, location, available space or right of  way, or

censiraction methods.

5) A certificate is pot requjired under this _chapter

for_ _a facility under diligent on site physical_ constructiopn

or_ip operation on Janpary 1, 1973.%

Section 5. Section 70805, R.C.E. 1947, is azmended to
read as follows:

"70—4805. Sarcharge on electric energy producer's
license tax-—adpinistrative expenses—tax on gasitication,
liquefaction, uranium enrichment facilities. ({1} Every
fproducer™ as defined in chapter 16 of Title Bi4;—the
eleotrical-energyproducesrsi—licenase—4aiy shall, in addition
to the sum required to be paid by that aet chapter, pay an
additional twepnty—five hundredths percent (0.25%} of tke

J T HE 581
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gross amoust as showp on the statement which is required by
that aet chapter, in the same manper and within the time

provided by that aet chapter. The state—beard—eof

egualizgatieon departzent of revepue shall report tc the state
treasurer separately the amount transmitted to the state
treasurer which is added to the electrical ene—yy producers*
license tax by this section ei—this—aet.

{2} The legislature shall appropriate sufficient funds
to finance the department's activities in carrying ocut its
duties under this eet chapter. The legislature shall provide
a tax or gasification, liguefaction, _coal conversicn, aand
uranium enrichmert facilities sufficient +to produce an
amount of revenne eguwal to that derived irom electrical
energy preducers under this section.”™

Section 6. Section 70-806, R.C.M. %947, is amended to
read as follows:

"70-—806. Application for certiticatiop—filing and
contents—filing fees—eate——ef——filing fees notice of
compjetjon of facility-—further fees-—EPFUND—prooft of
service on wunicipalities—wadver—ef —tine—regoitenent
agendpent o lication o certification. (1) {a) &%
IFeast—itveo—{i)—years—prics—toabticipated——coshenccrent—of
constructior—ofa—utility faoilidyan—defined——in—sceciions
FHo—803——EBP—(ahr—F-863— (3B H-BL3 3t} y—and
Fo-803—3r—td)-and—at—least aine{9—monthe—prior—to—ithe

—10— BB 581




L-TE - S - A N e )

-
(=]

1
12
13
14
15
16
17
18
19
20
21
22

25

25

HB 0561/05

af An applicant for a certificate shall file with the

department an a__verifjed application, ir such forz as the

departaent—aaypresesibe board by rule or the departwent by
order_prescribes, containing the following information:

42+ (i} a description of the location and of the
wtility facility to be built thereong

by (ii) a summary of any studies which have beer made
of the envirommental impact of the facility;

4oy {iii) a statement explaining the need for the
facility;

444 (iv)} a description of any zTeasonable alternate
location or locations for the proposed facility, a
description of the comparative merits and detriments of each
location submitted, and a statement of the reasons why the
prisary proposed location is best suited for the facility;
and

<e) (¥} such other information as the applicant say

- eonsider considers relevant or as the board by rule or the

departuent a»a¥ by regulatien—er order seduire peguires.
copy or copies of the studies referred to in clause b (ii)
above shall be filed with the department, if ordered, and
shall be available ftor public inspection.

fb) _An _applicatior may consist of an_application for

. 3 HE 581
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two_(2) or more facilities ip coabipationy—se6b—as—power

apitc——and —trenseiscieon—lihes WHICH ARE PHYSICALLY BAND

DIRECTLY ATPACEED TO EACH OTHEE_ _AND _AEE OFEFATIONALLY A
SINGLE OPERATING ENTITY,

(2) [a} & —#iling —fee—sphall be depositedi—inthe-state
gereral—fondSaid fee-shalil-be The applicant shall _pay _to
the department a filjipg feep  with the application, based
upocn the estimated cost of the facility according to the
declining scale which followsw: Zhe—applicant—shall-paj—the
aceunvlated —sune—oalenlatedasfolleust threepercent—(34)
T¥O_PEBCENT (2%) of any estimated cost up to one aillion
dollars {$1,000,000); plus one percent (18) of any estimated
cost over a ailliorn doilars ard up to twenty sillion dollars
{$20,000,000);: plus one—half of one percent {0.5%) of any
estimated cost over twenty wmillion dollars ($20,000,000);
and up 10 one hundred million dollars ($100,000,000); plus
one—quar@er of one percent {(.25%) of any asount of
estimated cost over one hundred million (3100,0006,000) and
up to three hundred million dollars ($300,000,000); tlus
epe—tepth—of-—one——peroent—{o+«3% ONE_EIGHTH OF ORE PEECERT
[-125%) of any awmount of estimated cost over three hundred
million dollars ($300,000,000). 3I¢e—is—itbe—dntent—of—the

Jegislatere—that—the THE revennes decived from the filing
fee SHALL be used by the departsent in compiling the

information regquired for rendering a decision on a

-12— BB 581
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certificate and for carrying out its other respcasibilities

ender this zct EXITH _BESPECT TO THE FACILITY CCJ{EEED BY¥ THE

CERTIPICAT R PERIO OT TO_EICEED PIV: (5} YRAHS AFTER

IBE CRETIPICATE IS ISSUDED FOR FACILITIES DEFINED I¥ 70-803

£3) {B) ANWD _{C) OR KOT TO_ EXCEED TEN (10) YEAES AFTEER THE

CERTIPICATE 1S I1SSUED POB_FACILITIES DRPINED JE _70-803 _ (3}

{8), (D), ANWD (E}. 31f an application coomsists of a
coabjpatijon of two {2) or pore facjlities, the filing fee
h be baged on_the TOTRL estimated
cogt of eeeh faoility —vepoidered —ceparately FHE CONBINED
FACILITIES.
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BREEEEON 5 BELD-— N ARY - SHBERQUENT-—COUR

PBROCEBBINGy TBE AFPLICANT IS ENTITLED IO AN ACCOUMTIRG _OF
HMONEYS EXPENDED AND TO_A_ KEFDED OF THAT PORTICHN GF THE
FILING FEE_MOT EXPENDED BY THE DEPARTMENT IN CARRYING 00T

ITS RESPONSIBILITIES UNDEER THIS CHAPTER.

4B} (C) _THE DEPARTMERT MAY CONTRACT WITH 2 POTENTIAL
APPLICANT UNDEE THIS CHAPTEE, IN ADVANCE OF THE FILISC OF _A

FOEERL APPLICATION, FOR__THE DEVELOPMENT OF IRFOEMATIOR OF
ROV N_OF SFERVICES REQUIRED HEREUNDER. PAYBENTS MADE 4]

THE _DEPARTMENT UNDER__SUCH A CONTEACY _SHALL BE CEFDITED
AGAINST THE FEE YABLE BFRECNDEE.
(3) ®¥aek Ap application shall be accompanied by proof
of service of a copy of seweh ihe application on the chief
executive officer of each municipality and the head of each
governwent agency, caarged with the duty of protecting the
environsent or of planning land use, in the area in which
any portion of swek the facility is to be located, both as
primarily and as alternatively proposed. The copy of sued
the application~shall be accompanied by a notice specifying
the date on or about which the application is to be filed.
(4) ZFeeh An application shall also be accompanied by
proof that public notice thereof was given to persons,
residing in the municipalities entitled to receive aotice
under subsection (3) of this section, by the publication of
a summary of the application, and the date on or about which

— 14— HbB 581
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it is to be filed, in euweh those newspapers as will serve
substantially to infora saeh those persons of the
application.

(5) Inadvertent failure of service on; or notice to,
any of the s=sunicipalities, government agencies or persons
identified in subsections (3) and (4) of this section may be
cored pursuant to orders of the department AJQesigned to
afford them adeguate notice +to enable +their effective
participation in the proceedirg. In addition, the department
may, after filing, require the applicant to serve notice of
the application or copies thereof or both upon such other
persons, and file proof thereof, as the departsent say deen
appropriate.

(6) An application for an amendment of ap application
or a certificate shall be in such forz and contain such
inforaation 2s the depastmeat—shall —preseribe board by ruile
or__the department by _order prescribes. Notice of sach an

application shall be given as set forth in subsectioms (3}

and (4) of this section. If _an amendment to am original
application would result in & sobstantial change of the
erigina} application, Such ap awmepdment shall be considered

as ev application apd_a new f£ili fee shall be nired.
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Section 7. Section 70-807, E.C.M. 1987, is amended to

read as follows:

n70-807. Study, evaluation and report on proposed
facility—heaxing on application for amendaent of
certificate—hearings. (1) Upon receipt of an application
complying with section 70806, the departmsent shall comkence
an intensive study and evaluation of the proposed facility
and its effects, parssadt—bo—saeotion—F0—Ble—ef—thic—aot
considering all the criteria_listed ip sectjops _70-810  apd
70-816. Within sdiz—bundred—(600)—da9e two__[2) vears

folloving receipt of +he an application for a facility as

defined in seetiess subsections 706-803 (2} {(a)r-F-8L3—2
iy 30883y teyy and 70803 {3} (3) and for a_ facility
as__defined in subsections_76-803 {3) (b} and {(c) which is

—To— HB 581
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more than thirty {30)  mjles in length, and =ithin one
handred—eighty—(188)—daye one {1) yvear for a facility as

defined in seetieas—Fo—803—¢b)—iii) subsections 70-803_ (3}
b n which is thirt njles or less in legqgth,
the departmsent shall make a report to the board, which shall
contain the department's studies, evaloations,
recomsendations, other pertinent documents resulting froa

its study and evaluation pusssent-bo—sectien 70-81e—of—thie
aogt, and the final environmental impact statesment. If#he

appljcation js for a combination of two {2} or _more

facjlities, the departmept shall make its report_ to_the

board withiz the greater of the lengths of time provided for
in this subsection for ejther of the facilities.

{2) The departments of health and environmental
sciences, highways, intergovernamental relations, fish and
game, and public service regunlation shall report toc the
department inforsation relating to the impact of the
preposed site on each department's area of expertise. &ueh

infersation The report may include opinions as to the

-17- BB 581
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advisability of granting, e denying, or modifying tie
certificate. The department shall allocate fands obtained
froe filing fees to the departments saking reports to
reimburse them for the costs of compiling information and
issuing the required report.

423 3] ©On an application for an amendment of a
certificate, the board shall hold a hearing in the same
sanner as a hearing is held om an application for a
certificate if +the proposed «charge in the facility would
result in any material increase in any environmental impact
of the facility or a substantial change in the location of

all or a portion of swek the facility other than as provided

in the alternates set forth ipn the application.

43 (3) Spes—zeceipt—of —the—departueatlo—report

MEEBR-—FHE-RRCRIPYL UPON _BECEIPT OF THE DFEPARTMERT®S REPOHT

—~16— HE 581
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SUBNITTE i)

SEALL SET A DATE FPOE ) HEAKING TO BEGIN NOT_ MORE THAE OXE

EUNDRED TWEETY (120} DAYS_BAPTER THE RECEIPF; EXICEPT FOR
THO HEARINGS _ INVOLYING _APPLICATIONS  SUBRITTED _ FOB

SUBSECTION 1) OF TRIS SECTIOM, TEE ARD

ILITIES FINE 18 SECTI J0-803(3 AD_ (3} {C

CERFIPICATION HFRRINGS SHALL BE CONDUCTED BY THBE__BOARD IN
H COURYT SEAT OF LEWIS ARD C

CODNTY OF THE COUNTY 1R

¥HJCB THE FPACILITY, OE THE GREATER PORTJOR THEREOF, IS TO BE
LOCATED,

Section 8. Section 70-808, RE.C.M. 1947, is amended to
read as follows:

*70-808. Parties to certification proceeding—waiver
by failure to participate. m The parties to a
certification proceeding include:

ta) the applicant;

(b) each aunicipality and goverament agency entitled

to receive service of a copy of the application under

subsection +{3)—ef-seotieon—6I0-B806—3)Jofthis—aet T0-J06
{3); and

tc) ids s foipals itled

HBE 0581/05

14
15
16
17
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ARY
ERSOS __ RESIDI B A MUNIC Y ENPITLED TO EECEIVE
SEBVICE OF j COPY OF THE AFPLICATION URDER SHBSECFION-{4}-BF

bfuy 2 i _NOFNPEOFIT

ORGARIZATION, FOEBRED IN WHOLE OR__IN _PART _TO FHOMOTE
c ¥ | | NATUR BEAGT IO PROTE [HE_ENVIRONMERY

EESORAL HEALTH OTHEE BIOLOGICAL _VALUES TO_ _PRESERVE

BISTORICAL SITES, 10 PEOMOTE CONSOMEs INTERESTS, T6
REPERSENT COMMERCIAL AND INDUSTEIAL GROUPS, OR 10 _PKOMOYE

THE ORDERLY DEVELOPEENT OF THE AREAS IR WHICH THE FACILITY
1S TO BE LOCATED: OR I _OTAFk IPTERFSTED PEHSON; AND

{d} the department.

{2) Any party identified in subparagraphs (b) and (c)
of subsection (1) of this section waives his right to be a
party if bhe does not participate orally at the bhearing

before the boaxrd."

SECTION 9. SECTIOE 70-809, H.C.M. 1947, 1S _AMENDED TO

READ AS FOLLORS:

—20— HB 581
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»7)-80%. Record of hearing — procedure -— rules of

evidence — burden of Proof . (1) *ay studies,

investigations, reports, or other docurentary evidence,
including those prepared by tue departmernt, which any party
wishes the board to consider or which the beard itself
expects to utilize or rely upon, shall be made a part of the
record; a record shall be pade of the hearing and of all
testimony taken; and the contested case procedures of the

Montana Administrative Procedure Act [82-4260—%eo—B82-42357
{Title 82, chapter 42, B,C.M. 13487) shall apply to the

hearing, except that neither comsmon law nor statutory rules
of evidence need apply, but the board wmay make rules
designed to exclude repetitive, redundant or irrelevant
testiaony.

{2) In a certjfication proceeding held under this

chapter, the applicant has the burden of showing by cleap

and _convincing evidence that the application_should be

granted and that the criteria of section_ 70-810 are met.
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44+ (3} If the board appoimts a hearing examiper to

conduct _a coertificatio roceedjngs under this chapter

the hearing ezaminer say not be a mesber of the board or an

enplovee of the department,*®
Section 10. Section 70810, R.C.M. 1947, is amended to

read as follows:

#70-810. Decision of board—findings necessary for
certificate—conditions imposed—sesvice—eof-—deoision—on
parbies. (1) The Within ninety (90) days after the last day
of the hearing, the board shall make complete findings,
issue ap opinion, and render a decision upon the record,
either granting or denying the application as tiled, or
granting it upom such terms, conditiomns, or modifications of
the construction, operation or saintenance of the a&ility
facility as the board say—deem considers appropriate. The
board may not grant a certificate either as proposed by _the
a jicapt or as modified by the board unless it shall £ind
and determine:

{a) the basis of the need for the facility:

{(b) the nature of the probable environmental impact;

{c} that the facility represents the minimus adverse
environmental impact, considering the state of available
technology and the natere and economics of the various

—22— HB 581
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alternatives;

{8) each of the criteria listed in section 36308363
of—this—act 0-816;

{e} im the case of an electric.- gas, or liguid
trapsmission line or aqueduct, what part, if any, of the
line or agueduct shall be located underground; that suek the
facility is consistent with regional plans for expansion of
the appropriate grid of the nutility systems serving the
state and interconnected utility systems; and that saeh
faeilities the facility will serve the interests of uotility
system economry and reliability;

(f) that the location of the facility as proposed
conforas to applicable state and local laws and Tegulations
issued thereunder, except that the board may refuse to apply
any local law or regulation if it finds that, as applied to
the proposed facility, seek the law or regulation is
unreasonably restrictive in view of the existing technology,
or of factors of cost or economics, or of the needs of
consumers whether located inside or outside of the directly
affected government subdivisions;

(g) that the facility will serve the public interest,
convenience and necessity; and

(h} that duly authorized state and—fedesald air and
water guality agencies have ocertified +that the proposed
facility will not violate state and federally established

—23— HB 581
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standards and isplementation plans; the judgments of daly
authorized air and water quality agencies are conclusive on
all questions related to the satisfaction of state and
federal air and water gquality standards.

(2) If the board determines that the location of all
or a part of the proposed facility should be modified, it
may condition its certificate upon such modification,
provided that +the wmunicipalities, and persons residing
therein, affected by the modification, shald have beern given

reasonable notice of the modification.

3)
the—deoisien—shall-be-served-9pon-each—part¥~ 11 _detereining
that_ _the facilit will serve th ublic interest,

convenience, apd necessity under subsection (1} (g) cof this

ecti he d shall consider:

i he as_list ip_subsections 1 a through
ib} of this section;

fii} the Dbenefits to the applicant and the state
resulting from the proposed cility;

(iit) the effects of the ecopomic _activity resunlting
from the proposed facilitys;

{iv) the effects of the proposed facility _on the

public health, welfare, and safety;

(v) any otbker factors that it considers relevant.
4 ONSIDERATIORS OF NEED PUBLIC REED 0k PUBLIC

—28— HB 581
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CONV. ERCE___AND MNECESSITY, A DI RSTRATION TE.KEOF BEXY THE
APPLICANT, SHALL APPLY ONLY TO UTILITY PACILIY1ES.®

Section 11. Section 70-811, R.C.N. 1¢47, is amended to
read as follows:

®*70-811. Opirion issuwed with decision—centents of
certificate—~vaiver of time Tequirepments—facilities for
which certificate required. (1) In rendering a decision on
an application for a certificate, the board shall issue an
opinion stating its reasons for the action taken. If the
board has found that any regional or local 1lavw or
regulation, which would be otherwise applicable, is
anreasonably restrictive pursuant to paregraph—ti—eof

3 . s e . 10 {-70-834 . 3 c
subsection 70-810_ (1) (f), it shall state in its opinion the
reasons therefor.

(2) Aty certificate isswed by the board shall ianclude
the following:

{a) An enrvironmental evaluation statement related to
the faeilities facility being certified. The statement shall
include, but not be limited to, analysis of the following
information:

{i} the environmental impact of the proposed facility;

{ii) any adverse eavironmental effects which cannot be
avoided by issunance of the certificate;

{iii} problems and objections raised by other federal

—25— Es 581
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and state agencies and interested groups;

{iv) alternatives to the proposed faeilities facility:;
and

{v} a plam for monitoring environmental effects of the
proposed facility.

{b) & statement signed by the applicant showing
agreement to comply with the requirements of this aet
chapter and the conditions of the certificate.

{3) The—tine regiirenent of vection 6708061308506
and—any ANY of the provisions described im sections
thEowgh—3+ 136807 to—Fo—811}ef—this—aet J0-80 hrough
70-81% may be vaived by the board, for good cause shown,
with respect to applications filed before Jaauary 1, 1975.

bpplications for certificates wnder this subsection 43} maust

be promptly filed. #—seerbificate—is-net—Feguired under—4his

(4} (i} THE BCARD MAY SAIVE COMPLIANCE WITH ARY OF

TEE _PROVISIONS OF SECTIORS 70807 7T1HRODGE 70-811 IF THE
APPLICANT MAKES A CLEAB ARD CCHVINCIKG SHORING TO THE BOAEDy
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PGBLIC HBEARIRG THAT 3F IMNEDJATE, URGERT NEED FPOR A FACILITY
ISTS AND__THAT THE APPLICANT DID_NOT HEAVE KNOWLEDGE THAT

TE EED _FOF THE PACILITY EXISTED SUFFICIENTLY IN_ADVANCE IO
FULLY COMPLY WITH THE PROVISIONS OF SECTIONS 70807 THEOUGH

70811,
(B) _TBE__BOAED BAY WAIVE CONPLIARCE WITH ANY OF THE

R I [4) BlS PIER__OPOR ECEIPT OF NKOTICE BY A
1Y ¥ Ok SOF _SBB ¥ TO TH1S CHAPTRR TEAT A FACILITY OE
ASSOCIATED FPACILITY HAS BEFN__DAMAGED OHR _DESTROYED AS &
BESULT OF FIK

EESULT__ 0O IKSURRECTIIOR WA OR OTHEER CI¥IL DISOEDER, AND

THERE EXISTS AN IMMEDIATE NEED FPOE_COMSTRUCTIOR OF K _ BEW
A T R SSOCIAT ACJLI B__THE KELOCATION OF 2

00D OB OTHER NATURAL DISASTEE OR A THE

PREVIOUSLY PXISTIRG FACILITY Ok ASSOCIATED FACILITY 1IN ORDER
IO PROMOTE THE POELIC WELFARE.™

Section 32. Section 70-612, B.C.M. 1947, is amended to
read as follows:

"76—812, *ewiew—eof —Jdenial —of —eertificate—by
beard-—provedere Jpdicial review of board decision. €3 Any
party as defined in section 8-f(F0-808}-of —this—aet 70808

aggrieved by the final decision of the board on an
application for a certificatey may obtain judicial review of

that decision by the filing of a petition in a state

district court of competent Jjurisdiction. withia-thirty {303
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purposes—of—judieial Fe¥iews The judicial review procedure

shall be the same as that for contested cases under the

Montana Administrative Procedure Act (83-8z03 %o—82-H2253."
Section 3i3. Section 70-813, R.C.A. 1987, is amended to

read as follows:

=70-813. Jurisdiction of courts restricted.'Except as
expressly set forth in sections J2,—H—apéd—3+—{Fo-81r
J0—843——a?é——38—844&—6£-%§is—§s%770-8!2. 30817, and 76821,
no court of this state shald—have has jurisdiction to hear

or detersine anry issue, case Or controversy concerniny any
matter which was or could have been determined in a
proceeding before the board under this aet chapter or to
stop or delay the construction, operatiod or maintenance of
a atility facility, except to enforce coapliance with this
aet chapter or the provisions of a certificate issued

hereunder purstuant to sections 15—er 231+ {36849 308233
28 HB 581
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of-4his—aot 70819 or_ 70-821.%

Section 14. Section 70-8%4, R.C.A. 1387 is asended to
read as follows:

m70—-8%4, Annual long-range plan subaitted—

contents—available to public. {1} EBach utility, apd each

e 0 a2plati constructien of acilit within
this state _ipn the epsuipg tez {10) years, shall furnish

annpunally to the department for its review, a long-range plan
for the construction and operation of we4idisy facilities.
Seekh- The plan shall be submitted on April 1 of each yearw,
fhe-plan and shall include the following:

{(a) the general locaticn, size and type of all stility
facilities to be owned and operated by the utility or_ person
whose compstruction is projected to commence during the
ensuing ten (10} years, as well as those facilities to be
repoved from service during the planning period;

(b) 1§ THE CASE OF BREBEYI-DRODUCING UTILITY PACILITIES
a description of efforts by the atility or _persomn to
coordinate the plan with other utilities or_ persons so as to
provide a coordinated regional plan for aeceting the atility
faeitities ENEEGY needs of the region;

{c) a description of the efforts to involve
environmental protection and land use planning agencies im
the planning process, as well as other efforts +to identify
and minimize environmental probleas at the earliest possible

—29— BB 581
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stage in the planning process;

(3} projections of the demand for the service remdered
by the utility or person and explanation of the basis for
sueh those projections, and a description of the manner and
extent to which the proposed facilities will acet the
projected demand; and

{e} additional information that the phoapd by _rule or
the departsent on its own initiative or upon the advice of
interested state agencies aight regaest in order to carry
out the purposes of this aet chapter.

{2) The plan shall be made available to the public by
the department, and the utility or persop shall be—reguired
40 give public notice throughout the state of its plan by
filing the plan with the environmental guality couancil, the
departzest of health and environmental seienee sciepces, the
department of highways, the departaent of public service
regulation, the department of state lands and the department
of intergovernmental relations. Citizen environmental
protection and’ resource planning groups, and other
interested persons may obtain a plan by written reguest and
payment therefor to the department.™

Section 15. Section 70-815, R.C.K. 1947, is amended to
read as follows:

"70—815. Study of planned facilities included in
anpual long-range report. If a utility or persop 1lists and

—~30— BB 581
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identifies a proposed watiliey facility ia its ©plan,
supmitted pursuant to section M—fFH-81 ) -—eof—this—ast
70814, as one on which construction is proposed to be
comsenced within the five (5) year period. rest—proceeding
followinq submission of +the plan, the dJdepartment shall
commence examination and evaluation of the propoged site to
determine whether construction of the proposed facility
would unduly impair the environmental values in section &
o813 —of—4his—aet 70-816. This study may be continved
gntil such time as a a&idity persor files an application for
a certificate under section #f{30-—808J-ei—this—aot J0_806.
Information gathered under this section may be used to
support findiags and recoraendations reguired for issuance
of a certificate.”™

Section 16. Section 70-816, R.C.M. #9847, is amended to
read as follows:

*70—-616. Enviroanmental factors cousidered in
evaluating long-range plaps. In evaluating long—range plams,
conducting five—year site reviews, and evalvating
applications for certificates ef—site—asd—faeility, the
board and department shall give consideration to the

following list of environmental factors aséd—aay,—by

28D
KAY, BY BRREGUDLATION RULE, ADD T0 THE CATEGORIES OF THIS

SECTION:
—31— g5 581
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{1} Erergy needs.

{a) Growth in demand and projections of need.

(b} Availability and desirability of alternative
sources of energy.

{c) Availability and desirability of alternative
sources of energy in lieu of the proposed facility.

(d) Proaotional activities of the utility whichk may
have given rise to the need for this facility.

(e} Socially beaeficial uses of the output of this
facility, idipcluding its auses to protect or erhance
environmsental guality.

{f) Conservation activities whick could reduce the
need for more energy.

{g) BEResearch activities of the utility of new
technology available to it which might niniaize
environmental ispact.

(2)- Land use impacts.

{a) Area of land required and uvltimate use.

{b} Consistency with areavide state and regional land
use plans.

{c} Consistency with existing and projected nearby
land use.

{1} Alternative uses of the site.

(e} Impact on population already in the area ;
population attracted by construction or operation of the

—~32- Hs 581
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facility itself; impact of availability of energy from this
facility on growth patterns and population di:spersal.

{f) Geologic sujtability of the site or ronte.

(g} Seismologic characteristics.

{h) Construction practices.

{i} Extent of erosion, scouring, wasting of lasd—Dboth
at site and as a result of fossil fuel demands of the
facility.

{}) Corridor design and construction precautions for
transaission lines or agueducts.

{Xx) Scenic impacts.

{1l) Effects on natural systess, wildlife, plant life.

(») Impacts on important historic architectural,
archeological, and cultural areas and featares.

{n) Extent of recreation opportunities and related
compatible uses.

(o} Public recreation plan for the project.

{p) Public facilities amd accommodation.

{g) oOpportunities for joint use with energy intensive
industries, or other activities to utilize the waste heat
from facilities.

{3} Water resources impacts.

{a) Hydrologic studies of adeguacy of water supply and
ispact of facility on streaa flow, lakes and reservoirs.

(b} Hydrologic studies of impact of facilities on

-33- BB 581
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ground water.

{c) Cooling system evaluation including consideration
of alternatives.

{d} Iaventory of effluents incinding physical,
chemical, biological, and radiological characteristics.

(¢} Bydrolegic stadies of effects of effluents on
receiving waters, including wsizing characteristics of
receiving waters, changed evaporation due to temperature
differentials, and effect of dischaige on bottom sediments.

{f) Relationship to water guality standards.

(g} Effects of changes im guantity and quality on
water use by others, iscluding both withdraval and . in situ
uses; rTelationship to projected uses; relationship to vater
rights.

{h) Fffects on plant amnd animal life, including algae,
sacroinvertebrates, and fish population.

(i} Effects onr unique or othervise significant
ecosystess: e.g., wetlands.

(i) BSouitoring programs.

(8) Air quality impacts,

{a) Meteorology. Wind direction and velocity, asbient
temperature ranges, precipitation values, inversion
occurrence, other effects on dispersion.

(b} Topography. Pactors affecting dispersion.

{c} Standards in effect and projected for emissions,

~38— HB 581
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design capability to meet standands.
(d}) Emissions amd controls.
(i) stack design.
(i) Particulates.
{i1ii)} Sulfar Oxides.
{iv} oOxides of Nitrogen.
(v) Heavy metals, trace elements, radiocactive

materials and other toxic substarnces.

(e} Relationship to present and projected air qumality
of the area.

(f) Monitoring progranm.

{5) Solid wastes impact.

{a) Solid vaste inventory.

{b) Disposal progras.

(c} Relationship of disposal practices to
environsental guality criteria.

{d) Capacity of disposal sites to accept projected
vaste loadings.

{6) Radiation impacts.

(a) Land use controls over development and population.

(k) Hastes and associated disposal program for solid,
liguid, radioactive and gaseous wastes.

{c) Analysaes and studies of the adequacy of
engineering safeguards and operating procedures.

{d} Ponitoring. Adequacy of devices and sampling
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technigues.

{7) DNoise impacts.

{a) Coustruction period lewvels.

{b) Operational levels.

{c) Relationship of present apd projected noise levels
to existing and potential stricter noise standards.

(3) Momitoring. Adeguacy of devices and methods.™

Section }7. Section 70-417, R.C.N. 1947, is amended to
read as follows: l

"70-817. Additional reguiresents by otber governmental
agencies not persitted after issvance of certificate—
exceptions. Notwithstanding any other prewvisieaef law, no
state or regional agency, or municipality or other local
governaent, may reguire any approval, consent, penit,
certificate, or other condition for the coastructiosn,
cperation, or maintenance of a &&ili+y facility authorized
by a certificate issued pursuant to the—provisiens—of this
a04 chapter; except that the state air and water quality
agency or agencies shall retain authority which they have or
may be granted to determine coapliance of the proposed
facility with state and federal standards and implementation
plans for air and water quality and to enforce those
standards. ¥eotdking—in—4his—aet-shall This_chapter does net

prevent the application of state laws for the protection of

employees engaged in the comstruction, operation or

~36— EB 58%
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saintenance of saekr a facility.®

Section 18. Section 70-818, E.C.M. 1%347. is ameaded to
read as folliows:

®*70-818. Revocation or suspensior of certificate-——
voiding of _application. (1} A certificate may. be revoked
or suspended by the board:

9 (a) for any material false statement in the
applicatioz or in accospanying statements or studies
required of the applicant, if a true statement would bave
varranted the board's refusal to grant a certificate; or

423 (b) for failure to maintain safety standards or to

comply with the terms or conditions of the certificate; or

433 {c} for violation of the-provisieas aby provision
of this ae4 chapter, the Fegulations rules issued
thereunder, or orders of the board or department.

i2) Ar application may be woided by the department:

a fo a materjal AR OWINGLY false statement jin
the application or in accompanying statements or studies
required of the applicant;

b for tailere to file a a cation in
supstaptial he_form 4 content required by this chapter

apd the rules adopted thereander; or
{c)__foxr failnre to deposit the filing fee with the

appljcatjon as required by section 70-806.%
Section 13. Section 70-819, B.C.M. 1947, is amended to

~37- HB 581
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read as follows:

"70—815. Enforcement of aed chapter by residents of
state—statezent of failure to enforce act—mandamus
—private suits for damages. (1) A resident of this state,
vith Xnovledge that a requirement of this aed chapter or a
rule adopted wader—this—a6ty upder it is not being enforced
by a public officer or employee whose duty it is to enforce
the requirement or rule, may bring the failure to enforce to
the attention of the public officer or employee by a written
statement under cath that shall state the specific facts of
the failure to enforce the requirerment or rule. Xnowingly
making false statements or charges in the affidavit subjects
the affiant to penalties prescribed under the 1law of
perjury.

{2) I1f +the public officer or eeployee neglects or
refuses for an aunreasomable time after receipt of the
statement to enforce the requirement or rule, the resident
may bring am action of sandamus in the district court of the
first judicial district of this state, in and for the county
of Lewis and Clark. If the court finds that a requirement of
this ae+ chapter or a rule adopted srder—ihis—aet npnder it
is not being enforced, the ocourt wmay order the public
officer or employee, whose duty it is to ernforce the
requiresent or rule, to perforas his duties. If he fails to
do so, the public cfficer or employee shall be held in

~38— HB 581
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coateapt of <court and is snbject to the penalties provided
by law.

(3) An owner of an interest in real property who
obtains all or part of his supply of vétet for domestic,
agricultural, industrial, or other legitimate use from a
surface or underground source may stue a atilisy person to

recover damages for contamijsation, diminuntion, or

interruption of the water supply, proximately resalting from

the operation of a asiliey facility. The _remedies

bgect] o exclnd s5e_ O

state,"”
Section 20. Section 70-820, R.C.M. 1947, is amended to

read as follows:

"70-820. Adoption of rules—aonitoring of facilities.
(1) The Dboard and-department may adopt rules implementing
the provisions of this aet~ chapter, jpciunding, but not

0, :
a Qo in e fo an tept of a jcations;
iy i h s used jin this chapter;
verni t fo content of ~—range
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er. 1 e ard _co; I sarx;
jsh_the purposes an ti o s chapter.

(2) The board and the department shall hawve—econtinuing
astheority —eand—=responaibility-—£for—menitoring aonitor the
operations of all certificated facilities, for assuriag
continuing coapliance with this aet chapter and certificates
issued hereunder, apd for discovering and preventing
noncompliance with this ae¢ chapter and sweh the
certificates. )

{3) %he board shall adopt rules requiring every person
wvho proposes +to gather geological data by boring of test
holes or other underground exploration, investigation, or
experimentation, related to the possible future development
of ua—cnéeigﬁonaé—itigitf a facility ewsploying geothermal
resources, tc coaply with the following requirements:

{a) dotify the department of the proposed action;

(b) Submit to the department a description of the area
involved;

{c} Submit to the department a statement of the
proposed activities to be conducted and the =methods to be
otilized;

{d} Subait to the department geological data reports
at such times as way be required by the rules; and

{e}) Submit such other information as the board may
require im the rules."™

—y O HB 581



mw B2 W N -

- - - -

1n

12

13

14
15
i6
17
18
19
20
21
22
23
28

25

HE 058105

Section 21. Section 70-821, B.C.M. 1947, is amended to
read as follows:

"70—82t. Pepalties for violation of aet chapter—civil
action by attorney general. (%) VWhoever

{a} withonut first obtaining a certificate eof site—and
faeility required vonder section 4&—f36-8643 T06-504, OFE_A

NAIYER THERECP URDER SECTION 70-611 (8] (B} comamences to
construct or operate a akidity faclility after—the—effeotrive

deke—of—this—aet; OoT

{b} having first obtained a certificate ef-site-aad
faeility, constructs, operates or =aaintains a abitity
facility other than in compliamce with the certificate; or

o} yjolates an othe ovision of is _chapter_ o

ap e oL O r_adopt thereunder, or OWIRGLY submits
false jpformation _jp apy report or application regunired by

this ¢© ter or rule or order adopted thereunder; o

49} Jd} causes ary of the aforementioned acts to
occur; shall be liable te a civil penalty of uot more than
ter thousand dollars {($10,600) for each violation. Each day
of a continwing violation shall constitote a separate
offense. The penalty shall be recoverable in a civil s3uit
brought by the attorney general on behalf of the state in
the first district court of Montana.

{2) Whoever knowingly and willifully violates
subsection (%) shall be fined not more than ten thousand

-y . g8 581
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dollars (310,000) for each violation or imprisoned for not
sore than one (1) year, or both. Each day of a continuing
violation shall constitute a separate offense.

{3} In addition to any penalty provided in subsections
{1) or {2), vhenever the department determines that a persocn
is violating or is abeout to viclate any of the provisions of
this section, it shald pay refer the matter to the attorney
general who may bring a civil action on behalf of the state
in the first district court of Montama for injunctive or
other appropriate relief against the violation and to
enforce +4bhe—aet this chapter or a certificate issuned
hereunder, and upen a proper showing a permanent or
preliminary injunction or temporary restraining order shall

be granted without bond. ZIThe department shall also enforce
is ¢ e d b tions  to accomplish the
ept through it wn legal coupsel.

(8} 111 fines collected shall bhe deposited in the
state general faund."™

Section 22.  Section 70-822, R.C.M. 1947, is amended to
read as follows:

®*70-822. 6Grants, gifts and funds. The department shall
bave-astherity—+te pay receive grants, gifts and other fumds
froa any public or private source, to assist in its
activities under this aet chapter.®™

Section 23. Section 70-823, R.C.M. 1947, is amended to

—B 2~ 8 581
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read as follows:

*70~823. #e+ Chapter supersedes other laws or
regulations. This aeé chapter supersedes other laws or
regulations. If any provision of this ast chapter is in
conflict with any other lav of this state, or any rule or
regulatior promulgated thereunder, this aet chapter shall
govern and control, and saweh the other lav, rule or
regulation sball be deemed superseded for the purpose of
this ae¢ ghapter.”

Section 2§. Amendments not indicative of legislative
interpretation of 1973 act—savings clause. The amendsents
made by this act, or proposed to be made if this act should
not be enacted, do not indicate an expression of legislative
intent as to the interpretation of any provision of the
Moatana Utility Siting Act of 1973 as it existed prior to
the introduction or enactment of this act. This act shall
not affect the outcomae of any judicial or gquasi—judicial
administrative proceeditg cossenced prior to the effective
date of this act.

Section 25. Applicability. The amendsents =made by
this act apply only to applications received by the

department after Janvary 1, 1975. PERSOES REQUIRED TO FILE

LOBG-BANGE PLENS UNDER THE JAAENDERETS EADE BY SECTION 14 OF

T T0 CTION_20-814, R.C.B., 1947, SHALL HBAVE UNTIL
JONE 1, 1975, 70 PILE SUCH PLANS,

—f3 i 581
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Section 26.

approval.
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This act is effective on its passage and

—End—
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