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.Jt."f" A ~j~~ AN ACT ~LED: "AN ACT PROVID~NG ~ S't.IALL ~.w 
... ~ 5 CU<D" COURTS 111?J~ATE t;t;.J-~ ~ 

~"~ ~y T_. O<SL URE OF E T~~ 1ta B ~ There may~~ 
/_, p~£,. 9 be created within the jurisdiction of the district court of~~ 
11# 10 any county of the state of Montana a separzt court, known i)u/tA-t 

·vr"~VII') 11 as the "Small Claims Court•. t?'~ , ~ 1~ ' 
. -Z:.,->,.e-~ 

12 Section 2. Creation of smirll clai~ ~ A small v'~ 
/~ . .\\~ 13 claims court may be created by an order of the district ~~ 
~~ ~ 
•;,i 15 commissioners or by county initiative as provided in Titleg'/tl? ~

tLL \ 14 court or a resolution passed by the board of county 

J~ 16 37, chapter 3, R.C.M. 1947. Upon such order or passage of 

I · 17 the resolution or initiative, the judge of the appropriate 

Co'nlf~//18 judicial district shall, by court order, establish a small 
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claims court under the provisions of this act. When the 

order is filed v!ith the clerk of the district court of the 

appropriate county the clerk of the district court becomes 

the clerk of the small claims court. 

Section 3. Duration of small claims court. A small 

claims court created under this act continues in existence 

until abolished by resolution of the board of county 
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commissioners of the appropriate county. 

Section 4. Appointment of judge salary 

qualifications. (1) The judges of the judicial district in 

which a small claims court has been created shall appoint a 

judge of the small claims court who shall: 

(a) take the oath required of judges; 

(b) serve at the pleasure of the district court 

judges; 

(c) be paid a salary set by the board of county 

commissioners but not l~ss than ten thousand dollars 

($10 ,000) per year; and 

(d) be an attorney licensed to practice law in the 

state of Montana. 

(2) The judge of the district court may appoint more 

than one (1) small claims court judge for any small claims 

cou.rt and the salary shall be prorated among the judges 

appointed. 

Section 5. Location--office hours--duties of judge. 

The small claims court shall be located in the courthouse of 

the appropriate county and shall be open during all judicial 

days and during regular office hours. In the event that 

more than one (1) small claims court judge has been 

appointed, the judges so appointed may divide their 

responsibility hereunder. The small claims court judge 

shall assist any claimant in preparing an affidavit or may 
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direct the clerk of court to provide such assistance. 

Section 6. Multi-county small claims courts. Where 

there is more than one county in the judicial district and 

the county commissioners of more than one county in that 

district create small claims courts, the district judges may 

provide that the same judge of small claims· court may 

preside over more than one of the small claims courts in the 

judicial district. In such cases the salary of the small 

claims court judge shall be prorated among the counties in 

which he presides. The judge shall be entitled to collect 

mileage for the distance acutally traveled when required to 

convene small claims court in more than one county, pursuant 

to section 59-801. 

Section 7. Act to be liberally construed. It is the 

purpose of this act to provide a speedy remedy in claims 

falling hereunder, and to promote a forum in which such 

claims may be heard and disposed of without the necessity of 

formal trial. For this reason, the provisions hereof should 

be liberally construed to provide an informal, but 

equitable, weans of justice, and the judges appointed 

hereunder are required to assist all parties before them to 

obtain substantial justice. 

Section 8. Jurisdiction. (l) The small claims court 

has original jurisdiction in all actions for the recovery of 

25 money or specific personal property when such action arises 
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out of a contract, express or implied, and the amou.t1t of t.ne 

claim, exclusive of costs, does not exceed one t11ousand 

3 dollars ($1000). t-iore than one (l) clai:n may be joined, if 
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all claims joined would separately meet the requiree~ents for 

jurisdiction in the small claims court and the total value 

of money claimed or property sougnt does not exceed one 

thousand dollars ($1000). 

(2) A district court judge may require any action 

filed in district court to be removed to the small claims 

court, if the amount in controversy does not exceed one 

thousand dollars ($1000). Tne small claims court shall hear 

12 any action so removed from the district court. 
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Section 9. Parties --representation. (l) Parties in 

the small claims court may be individuals, partners,·!i,:>s, 

corporations, unions, associations, or any other kind of 

organization or entity. 

(2) No party shall be represented by an attorney in 

the small claims court. 

(3) An individual shall represent himself in the small 

claims court. 

partner or 

A partnership shall be represented by a 

one of its employees. A union shall be 

represented by a union member or union employee. A 

cor~oration shall ne represented oy one of its em,:>loyees. 

24 An association shall be represented by one of its m~~ers or 

25 oy an e:aployee of the association. 
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organization or entity shall be represented by one of its 

n~bers or employees. 

(4) Only a party, natural or otherwise, who has been a 

party to the transaction with the defendant for which the 

claim is brought may file anG prosecute a claim in the small 

claims court. 

(5) No party may file an assigned claim in the small 

claims court. 

(6) No party shall file more than two claims within 

any calendar week nor more than ten claims in any calendar 

year in the small claims court. 

(7) Notwithstanding any other provision of this 

section, an executor or administrator of a decedent's 

estate, a guardian, or a conservator way be a party in the 

small claims court. 

Section 10. Venue. Proper venue for actions commenced 

in small claims court is the same as that provided by law 

fer civil actions commenced in district court. 

Section 11. Corr~ncement of actions. Actions in small 

claims court shall be commenced by filing an affidavit with 

the clerk of court. The clerk of court shall provide forms 

for the affidavits, which shall be in substantially the 

following form: 

"In the Small Claims Court of the ------- Judicial 

District in and for the County of State of 
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Nontana. 

Plaintiff 

vs. 

Defena:ant 

Doc. No .. 

PLAii~TIFF' S COMPL.\IN'I 1 

iWTICE TO DEFE!<D.'h,'l', 
SEEKI~~G HONEY uAHAGES 

Plaintiff states that defendant(s) owe and should be 

ordered to pay to me the sum of ----- , because on 

at _________ , the defendant(s) 

(date) (place) 

Plaintiff declares that the defendant or defendants are 

not a "person in military service" or "person in tl1e 

military service of t:1e United States" as defined in Sec. 

101 of the Soldier's and Sailor's Relief Act, 1940. 

I have filed small claims •~ithin the past calendar 

week. 

I have filed small claims wi~~in the past calendar 

year. 

To the best of my knowledge and belief, the defendant named 

above resides at the following address, or the follo,ving is 

t•le business audress: 

Hy printed name and j?rinted address are as follows: 
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I elect to have the notice served upon the 

defendant____personally ____ by mail. 

Signed in my presence Signature: _________ _ 

Clerk or Deputy Today' s date: ________ _ 

NOTICE TO DEFEt'WANT 

This claim has been filed against you. You must appear 

before this court on at at 

(date) (time) (location) 

If you do not appear, a judgment may be entered against you. 

Costs of the action also may be charged against you. You 

should read the information on the back of this claim and 

notice. If you have any questions about the procedure, you 

may contact the Clerk of the Court in person at 

(location of oourt) 

or by telephone at 

(number) 

Clerk of the Court 

By: 

Section 12. Order of court--contents. (1) Upon filing 

the affidavit and payment of the fee hereinafter provided, 

the clerk of court shall cause to be delivered to the 
-7-
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the affidavit together with the original and a copy of an 

order issued by the court, directed to the defendant, and 

directing the defendant to pay the claim set forth in the 

affidavit, or deliver up the property described, or, in the 

alternative, to a?pear and answer t~e claim set forth in the 

affidavit. 

{2) Tne order snall: 

{a) specify the time, date, and place set for hearing 

the claim; 

(o) state that if the defendant fails to appear at the 

hearing and has not satisfied the claim, judgment will be 

entered against him in the amount or for the relief claimed, 

for costs; and 

{c) be signed by the clerk of court and bear the seal 

of the court. 

Section 13. Service on defendant. The original order 

shall be sho·,.n to the defendant and a copy of it along with 

a copy of tile affidavit shall be served upon tne defendant 

ny the sheriff in the same manner provided by law for 

service of process in civil actions in district court. The 

provisions of law relating to sheriff's fees are applicable 

to this section. 

Section 14. Hearing aate--how set. The date for the 

appearance of the defendant to be set fort11 in the order 
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shall be detennined by the clerk of court in accordance with 

rules adopted by the small claims judge, and shall not be 

more than thirty (30) nor less than ten (10) days from the 

date of the order. Service of the order and copy of the 

affidavit shall be made upon the defendant not less than 

seven (7) days prior to the date set for his appearance by 

the order. If the order is not timely served, plaintiff nldJ 

nave a new app-=arance date set by the clerk and a new order 

issued and delivered to the sheriff, and, if necessary, 

repeated orders may be issued at any time within one year 

after the commencement of the action. 

Section 15. Return of service. T11e sheriff, after 

effecting service, shall ;uake return UJon the original order 

and file it with the clerk of court. 

Section 16. Defendant's counterclaim answer. 

(l) If the defenda.'lt wishes to assert a counterclaL11 

against the plaintiff 11e shall file a vlritten ans·,yer setting 

fort~1 :nis counterclaim against tne plaintiff and S~1all cause 

tne answer to be serveU U.t?On t~1e plai:1tiff not le:;s tnan 

seventy-two ( 72} i1ours oefore tne date set for tile hearinj. 

Service shall oe made in tne sa.'lle manner in ·which servic<2 is 

made upon the defendant. 

(2) 

thousand 

A counterclaim or set-o~f may not exceed one 

dollars ($1000i. If a counterclaim or set-off is 

asserted in excess of one tnousand 

-9-

dollars ( $1 :JOO), tile 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0110 

jurisdiction of the small clalirrs court over the plaintiff's 

claim is not defeated, but the court shall limit its 

determination of the coun terclai.m or set-off only to the 

question of whether plaintiff's claim is discharged thereby, 

leaving defendant to prosecute the balance of his cla-im in 

appropriate district court action. 

Section 17. Attachment--execution. Attachment or 

prejudgment garni.snment is not available in actions brought 

in small claims court. Proceedings to enforce or collect a 

judgment are governed by the laws relating to executions 

upon district court judgments. 

Section 18. Proceedings informal--court reporters. If 

the action is tried to the court, the proceedings shall be 

informal to the extent possible in order to dispense speedy 

justice to the parties. In cases tried to the court a 

reporter is not necessary unless the judge finds the issues 

sufficiently complex that a record is desirable, in which 

cas8 he shall make arrangements with a court reporter of ~1e 

district court to take tne testimony. The judge shall make 

findings of fact sufficient to establish in full tite basis 

of 11is judgment, and shall file tile;n wit;l. nis judgment. If 

a jury is empaneled, it shall try all issues of fact, and in 

suc.1 case there shall be a court re,?orter. 

Section 19. Evidence--suopoena power. Both parties 

na'7e tile right to offer evidence, written and oral, and t;1e 

-10-
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judge may direct the production of evidence as he deems 

appropriate. The small claims court has the subpoena power 

granted to district courts in civil cases. 

Section 20. Entry of judgment. Upon the conclusion of 

a case tried to the court the judge shall make his findings 

and enter judgment. 

Section 21. Appeals. If either party is dissatisfied 

with the judgment of the small claims court he may appeal to 

the district court of the county where the judgment was 

rendered, in the same fashion as appeals in other civil 

actions. Any such appeal shall be tried de novo without a 

jury. 

In the event that the parties are represented by 

14 counsel on appeal, the judge may grant the prevailing party, 

15 in addition to costs, reasonable attorney fees. 

16 Section 22. Fees--cost. (1) The clerk of court shall 

17 collect a fee of five dollars ($5): 

18 (a) from the plaintiff upon the filing of the 

19 affidavit; 

20 (b) from the defendant upon the filing of a written 

21 answer; and 

22 (c) from the losing party upon the filing of a 

2 3 J udsment. 

24 (2) The laws relating to paupers' affidavits apply to 

25 actions before the small claims courts. 
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{3) The prevailing party in an action before the small 

claims court is entitled to costs. 

Section 23. It is the intent of the legislature that 

if a part of this act is invalid, all valid parts that are 

severable from the invalid part remain in effect. If a part 

of this act is invalid in one or more of its applications, 

the part remains in effect in all valid applications that 

are severable from the invalid applications. 

~n~ 
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!lOUSE 13ILL dO. 528 

INTRODUCED BY ::l.ICHARDS 1 SCULLY, JA!-\ES l•lOORE, 

Hl.RPER' 'HLLIAES' PAL~'EP., '1C!'!,DDE1~' LYi'ICH I ··•CXITTRIC1~, . iBLOY I 

HUElli:;I:KEZ<S 1 Yl>RDLEY 1 FEDERICO, KH!BLE 1 SLOAN 1 GILLIGAJ:if, 

FISHBAUGH, TRAVIS, VINCE,_T, :!AGONE, GUNDERSON, STOLTZ, I'AGG, 

SHELDEN, LUEBECK, XE~IS 1 r" BAETH 1 KUM'1ERFELDT 1 JACOBSEN, 

BARD&~OUVE 1 DAY 1 '£El\.GUE 1 BIU\.DLEY 1 JOHNSON, KELLY 1 DUSSAULT, 

IlENGTSClii, ,JOLFE I KENDALL I 0 I CO~L:LL, SOUTH I HELJ.~!BRECHT I 

l1,'\:WEL 1 FINLEY 1 Gi•YilU, TP.OPILA 1 LESTER, S'i'.l\.IG:ULLI.:R, 

'i'HOHAS I URISCOLL, l!OLNES I FLEIUNG I BR!u\fi) I GE:<Ki: I HERLEVI 

A BILL FOR l'Jcl 1\CT E)!TITLED: "."~.~ ACT PP.OVIDING FOR Sl·'ALL 

CLAIHS COURTS IN THE STATE GF c·:ONTANA." 

3E IT ;;;:;ACTED BY THE LEGISLF.TURE OF THE STATE OF '10NTANA: 

Section 1. Small claill'.s court authorized. There :nay 

be created within the jurisdiction of the district court of 

any county of the state of ··:ontana a separate court, ;;:nown 

as the "Small Claims Court". 

Section 2. Creation of small claims court. A small 

claims court may be created by an order of the district 

court or a resolutior, passed by t;1e board of county 

co~~issioners or by county initiative as provided in Title 

37, chapter 3, R.C.)l. 1947. Upon such order or passage of 

the. resolution or initiative, the judge of the appropriate 
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judicial oistrict shall, !Jy court orG.er, establish a small 

claiws court a~der the provisions of this act. When the 

order is filed ~1ith the clerk of the district court of the 

appropriate county the clerk of the c:istrict court becorces 

the clerJ.: of the small claims court. 

Section 3. Duration of small claims court. A small 

claims court created under this act continues in existence 

until abolished by resolution of the board of county 

commissioners of the appropriate count~'· 

Section 4. Appointment of judge salary 

qualifications. (1) The judges of the judicial district in 

which a small claims court has been createc shall appoint a 

judge of the small cla4.ms court who shall: 

(a) take the oath required of judges; 

(b) serve at the pleasure of the district court 

judges; 

(c) be paid a salary set by the eee~a--e£--~~~.,Y 

ee~i~~~~e~e---~~~--~e~--~ee~ .... ~ft&~--~e~--~fte~se~a--eei~e~e 

~$~~7~~~r-~e~-yea~ DISTRICT COUPT JUDGE; and 

(d) be an attorney licensed to practice law in the 

state of ~Dntana. 

(2) The judge of the district court may appoint Il'ore 

than one (1) small claims court judge for any small claims 

court and the salary shall be prorated amons the judses 

appointed. 

-2- HB 528 
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Section 5. Location--office hours--duties of judge. 

'l'he small claims court shall be located in ~!ie-ee•~~&tule-e 

the appropriate ee'l!ft~Y DISTRicr and shall be open >!i'l!r~OJ-e-ii 

;•~ieie-i->lieye-aft>li-a~rjft~-reOJ'I!ier-e~riee-!ie\lre AS REQUIRED BY 

THE DISTRicr JUDGE. In the event that more than one (1) 

small clai!IIS court judge has been appointed, the judges so 

appointed may divide their responsibility hereunder. The 

small claims court judge shall assist any claimant in 

preparing an affidavit or may direct the clerk of court to 

provide such assistance. 

Section 6. Multi-county small claims courts. Where 

there is more than one county in the judicial district and 

the co~~ty commissioners of more than one county in that 

district create small claims courts, the district judges may 

provide that the same judge of small claims court may 

preside over more than one of the small claims courts in the 

judicial district. In such cases the salary of the small 

claims court judge shall be prorated among the counties in 

which he presides. The judge shall be entitled to collect 

mileage for the distance acutally traveled when required to 

convene small claims court in more than one county, pursuant 

to section 59-801. 

Section 7. Act to be liberally construed. It is the 

purpose of this act to provide a speedy remedy in claims 

falling hereunder, and to pror,ote a forum in which such 

-3.- HB 528 
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claims may be heard and disposed of without the necessity of 

formal trial. For this reason, the provisions hereof should 

be liberally construed to provide an informal, but 

equitable, neans of justice, and the judges appointed 

hereunder are required to assist all parties before them to 

obtain substantial justice. 

Section 8, Jurisdiction. (1) The small claims court 

has original jurisdiction in all actions for the recovery of 

money or specific personal property when such action arises 

out of a. contract, express or implied, and the amount of the 

clain;, exclusive of costs, does not exceed one thousand 

dollars ($1000). More than one (1) claim may be joined, if 

all claims joined would separately meet the re01irements for 

jurisdiction in the small claims court and the total value 

of money claimed or property sought does not exceed one 

thousand dollars ($1000). 

(2) A district court judge may require any action 

filed in district court to be removed to the small clai~s 

court, if the amount in controversy does not exceed one 

thousand dollars ($1000). The small claims court shall hear 

any action so removed from the district court. 

Section 9. Parties -- representation. (1) Parties in 

·the small claims court may be individuals, partnerships, 

corporations, unions, associations, or any other kind of 

organization or entity. 

-4- HB 52E 
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~T--Ne-~~y-ehe~~-~e-~e~ree~~ee-~--e~--e~~~ey--~ft 

efte-~Me~~-~ftime-e@@~~T 

-f~r~ An individual shall represent himself in the 

small claims court. A partnership shall be represented by a 

partner or one of its employees. A union shall be 

reF resented by a union member or union employee. A 

corporation shall be represented by one of its employees. 

An association shall be represented by one of its members or 

by an e~ployee of the association. Any other kind of 

organization or entity shall be represented by one of its 

members or e~ployees. 

-f-4r ill Only a party, natural or otherwise, who has 

been a party to the transaction with the defendant for which 

the claim is brought may file and prosecute a claim in the 

small clai:ns court. 

-f~rl!L No party may file an assigned claim in the 

small claims court. 

-fi;Tffi :4o party shall file ll'.ore than t-.10 claims \dthin 

any calendar week nor ~ore than ten claims in any calendar 

year in the small cl ail':'s court. 

-f:,Jrffi Notwithstanding any other provision of this 

section, an executor or adrrJ.nistr a tor of a deceC:ent 's 

estate, a guardian, or a conservator may be a party in the 

small clairr.s court. 

Section 10. Venue. Proper venue for actions commenced 
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in small claims court is the same as that provided by law 

for civil actions commenced in district court. 

Section 11. Commencement of actions. Actions in small 

claims court shall be commenced by filing an affidavit with 

the clerk of court. The clerk of court shall provide forms 

for the affidavits, which shall be in substantially the 

following form: 

"In the Small Claims court of the Judicial 

District in and for the County of 

Montana. 

Plaintiff 

vs. 

oe"f"enaant 

, State of 

Doc. No. __ _ 

PLAINTIFF'S COMPLAINT,/ 
AFFIDAVIT NOTICE TO -
DEFENDAN'J', SEEKING 

MONEY DAMAGES 

Plaintiff states that defendant(s) owe and should be 

ordered to pay to me the sum of ------ because on 

at _____ , the defendant(s) 

(date) (place) 

Plaintiff declares that the defendant or defendants are 

not a "person in military service" or "person in the 

military service of the United States• as defined in Sec. 

101 of the Soldier's and Sailor's Relief Act, 1940. 

I have filed small claims within the past calendar 

-6- HB 528 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0528/02 

week. 

I have filed swall claims within the past calendar 

year. 

To the best of my knowledge and belief, the defendant named 

above resides at the following address, or the following is 

the business address: 

Hy printed name and printed· address are as follows: 

I elect to have the notice served upon the 

defendant____personally ____ by mail. 

Signed in my presence Signature: __________________ __ 

Clerk or Deputy Today's date: ______________ __ 

ORDER OF THE COURT/NOTICE TO DEFENDANT 

This claim has been filed against you. 

before this court on --------- at 

(date) (time} 

You must appear 

at 

(location) 

If you do not appear, a judgment may be entered against you. 

Oosts of the action also may be charged against you. You 

shoUcld read ime infol!'!!1a~i<m en th~ ba-ck of this claim &Bd 

notice. If you have any questions about the procedure, you 

may contact the Cieri~ of the Court in person at 
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(location of court) 

or by telephone at -----------

(number) 

Clerk of the Court 

By: ______________ _ 

Section 12. Order of court--contents. (1} Lpon filing 

the affidavit and payment of the fee hereinafter proviced, 

the clerk of court shall cause to be delivered to the 

sheriff nf the county of the defendant's residence a copy of 

the affidavit toget:ter ~~ith' the original an"- a copy of an 

order issued by the court, directed to the defend:>nt, an<: 

directing the defendant to pay the clairr. set forth in the 

affidavit, or deliver up the property described, or, ir the 

alternative, to appear anc. answer the claim set forth in the 

affidavit. 

(2} The or<':'er shall: 

(a} specify the tirr·e, date, and place set for hearing 

the claim; 

(b) state that i£ the defendant fails to appear at the 

hearing and has not satisfied the claim, judgment will be 

entered against him in the amount or for the relief clained, 

23 for costs; and 

24 

25 

(c) be signed by the clerk of court and bear the seal 

of t~'"l.e court. 
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Section 13. Service on defendant. The original order 

shall be shmm to the defendant and a copy of it along \•lith 

a copy of the affidavit shall be served upon the defendant 

by the sheriff in the same manner provided by law for 

service of process in civil actions in district court. The 

provisions of law relating to sheriff's fees are applicable 

to this section. 

Section 14. Hearing date--how set. The date for the 

appearance of the defendant to be set forth in the order 

shall be determined by the clerk of court in accordance with 

rules adopted by the ~11 claims judge, and shall not be 

more than thirty (30) nor less than ten (10) days from the 

date of the order. Service of the order and copy of the 

affidavit shall be made upon the defendant not less than 

seven (7) days prior to the date set for his appearance by 

the order. If the order is not timely served, plaintiff may 

have a new appearance date set by the clerk and a new order 

issued and delivered to the sheriff, and, if necessary, 

repeated orders may be issued at any time within one year 

after the commencement of the action. 

Section 15. Return of service. The sheriff, after 

effecting service, shall make return upon the original order 

and file it with the clerk of court. 

Section 16. Defendant's counterclaim -- answer. 

(1) If the defendant wishes to assert a counterclaim 
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against the plaintiff he shall file a written answer setting 

forth his counterclaim against the plaintiff and shall cause 

the answer to be served upon the plaintiff not less than 

seventy-two (72) hours before the date set for the hearing. 

Service shall be made in the same manner in which service is 

made upon the defendant. 

(2) A counterclaim or set-off may not exceed one 

thousand dollars ($1000). If a counterclaim or set-off is 

aQserted in excess of one thousand dollars ($1000) , the 

jurisdiction of tte small claims court over the plaintiff's 

claim is not defeated, but the court shall limit its 

determination of the counterclaim or set-off only to the 

question of whether plaintiff's claim is discharged thereby, 

leaving defendant to prosecute the balance of his claim in 

appropriate district court action. 

Section 17. Attachment--execution. Attachment or 

prejudgment garnishment is not available in actions brought 

in small claims court. Proceedings to enforce or collect a 

judgment are governed by the laws relating to executions 

upon district court judgments. 

Section 18. Proceedings informal--court reporters. If 

the action is tried to the court, the proceedings shall be 

informal to the extent possible in order to dispense speedy 

justice to the parties. In cases tried to the court a 

reporter is riot necessary unless the judge finds the issues 
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sufficitntly complex that a record is desirable, in which 

case he shall make arrangements with a court reporter of the 

district court to take the testimony. The judge shall make 

findings of fact sufficient to establish in full the basis 

of his judgment, and shall file them with his judgment. ~~ 

e-;~~y-ie-empaft~ee7-i~-~he~~-~ry-e~~-~~ee-ei-~e~7-efte-~ 

e~eh-ease-~ere-eha~i-~e-e-~~-~~erT 

Section 19. Evidence--subpoena power. Both parties 

have the right to offer evidence, written and oral, and the 

judge may direct the production of evidence as he deems 

appropriate. The small claims court has the subpoena power 

granted to district courts in civil cases. 

Section 20. Entry of judgment. Opon the conclusion of 

a case tried to the court the judge shall make his findings 

and enter judgment. 

Section 21. Appeals. If either party is dissatisfied 

with the judgment of the small claims court he may appeal to 

the district court of the county where the judgment was 

19 rendered, in the same fashion as appeals in other civil 

20 actions. Any such appeal shall be tried de novo without a 

21 

22 

23 

24 

25 

juey. 

In the event that the parties are represented by 

counsel on appeal, the judge may grant the prevailing party, 

in addition to costs, reasonable attorney fees. 

Section 22. Fees--cost. (1) The clerk of court shall 

-11- HB 528 

.. 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

HB 0528/02 

collect a fee of five dollars ($5): 

(a) from the plaintiff upon the filing of the 

affidavit1 

(b) from the defendant upon the filing of a written 

answer; and 

(c) from the losing party upon the filing of a 

judgment. 

(2) The laws relating to paupers' affidavits apply to 

actions before the small claims courts. 

(3) · The prevailing party in an action before the small 

claims court is entitled to costs. 

Section 23. It is the intent of the legislature that 

if a part of this act is invalid, all valid parts that are 

severable from the invalid part remain in effect. If a ~art 

of this act is invalid in one or more of its applications, 

the part remains in effect in all valid applications that 

are severable from the invalid applications. 

-End-
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HOUSE BILL NO. 528 

INTRODUCED BY RICHARDS, SCULLY, JAMES MOORE, 

HARPER, WILLIAMS, PALMER, MCFADDEN, LYNCH, MCKITTRICK, MELOY, 

HUENNEKENS, YARDLEY, FEDERICO, KIMBLE, SLOAN, GILLIGAN, 

FISHBAUGH, TRAVIS, VINCENT, MAGONE, GUNDERSON, STOLTZ, FAGG, 

SHELDEN, LUEBECK, KEMMIS, R. BAETH, KUMMERFELDT, JACOBSEN, 

BARDANOUVE, DAY, TEAGUE,' BRADLEY 1 JOHNSON, KELLY 1 DUSSAULT, 

BENGTSON, WOLFE, KENDALL, O'CONNELL, SOUTH, HELMBRECHT, 

MANUEL, FINLEY, GWYNN, TROPILA, LESTER, STAIGMILLER, 

THOMAS, DRISCOLL, HOLMES, FLEMING, BRAND, GERKE, HERLEVI 

A BILL FOR AN ACT ENTITLED: *AN ACT PROVIDING FOR SMALL 

CLAIMS COURTS IN THE STATE OF MONTANA. • 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Small claims court authorized. There may 

be created within the jurisdiction of the district court of 

any county of the state of Montana a separate court, known 

as the •small Claims Court•. 

Section 2. Creation of small claims court. A small 

claims court may be created by an order of the district 

court or a resolution passed by the board of county 

commissioners or by county initiative as provided in Title 

37, chapter 3, R.C.M. 1947. Upon such order or passage of 

the resolution or initiative, the judge of the appropriate 
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judicial district shall, by court order, establish a small 

claims court under the provisions of this act. When the 

order is filed with the clerk of the district court of the 

appropriate county the clerk of the district court becomes 

the clerk of the small claims court. 

Section 3. Duration of small claims court. A small 

claims court created under this act continues in existence 

until abolished by resolution of the board of county 

commissioners of the appropriate county. 

Appointment of judge salary Section 4. 

qualifications. (1) The judges of the judicial district in 

which a small claims court has been created shall appoint a 

judge of the small claims court who shall: 

(a) take the oath required of judges: 

(b) serve at the pleasure of the district court 

judges: 

(c) be paid a salary set by the ~eare--e£--ee~~Y 

e~ss~efters---bu~--fte~--%ess--~han--~eft--~he~sane--ee%%are 

t$%6T666t-per-year DISTRICT COURT JUDGE; and 

(d) be an attorney licensed to practice law in the 

state of Montana. 

(2) The judge of the district court may appoint more 

than one (1) small claims court judge for any small claims 

court and the salary shall be prorated among the judges 

appointed. 
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Section 5. Location--office hours--duties of judge. 

The small claims court shall be located in ~fte-ee~~e~ee-e£ 

the appropriate ee~~Y DISTRICT and shall be open seri~~-a~~ 

;~s±~e~-aeye-ana-s~r±ft~-~~~ar-e££±ee-fte~re AS REQUIRED BY 

THE DISTRICT JUDGE. In the event that more than one {1) 

small claims court judge has been appointed, the judges so 

appointed may divide their responsibility hereunder. The 

small claims court judge shall assist any claimant in 

preparing an affidavit or may direct the clerk of court to 

provide such assistance. 

Section 6. Multi-county small claims courts. Where 

there is more than one county in the judicial district and 

the county commissioners of more than one county in that 

district create small claims courts, the district judges may 

provide that the same judge of small claims court may 

preside over more than one of the small claims courts in the 

judicial district. In such cases the salary of the small 

claims court judge shall be prorated among the counties in 

which he presides. The judge shall be entitled to collect 

mileage for the distance acutally traveled when required to 

convene small claims court in more than one county, pursuant 

to section 59-801. 

Section 7. Act to be liberally construed. It is the 

purpose of this act to provide a speedy remedy in claims 

falling hereunder, and to promote a forum in which such 
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claims may be heard and disposed of without the necessity of 

formal trial. For this reason, the provisions hereof should 

be liberally construed to provide an informal, but 

equitable, means of justice, and the judg~s appointed 

hereunder are required to assist all parties before them to 

obtain substantial justice. 

Section 8. Jurisdiction. (1) The small claims court 

has original jurisdiction in all actions for the recovery of 

money or specific personal property when such action arises 

out of a contract, express or implied, and the amount of the 

claim, exclusive of costs, does not exceed one thousand 

dollars ($1,000). More than one (1) claim may be joined, if 

all claims joined would separately meet the requirements for 

jurisdiction in the small claims court and the total value 

of money claimed or property sought do•:s not exceed one 

thousand dollars ($1,000). 

(2) A district court judge may require any action 

filed in district court to be removed to the small claims 

court, if the amount in controversy does not exceed one 

thousand dollars ($1,000). The small claims court shall 

hear any action so removed from the district court. 

Section 9, Parties-- representation. (1) Parties in 

the small claims court may be individuals, partnerships, 

corporations, unions, associations, or any other kind of 

organization or entity. 
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tct--Ne-perer-s~e~~-~e-~prese"~ee-~y--aft--e~~e~er--~ft 

~~e-sme~s-e~e~ms-ee~reT 

(2) A PARTY MAY NOT BE REPRESENTED BY AN ATTORNEY 

UNLESS ALL PARTIES ARE REPRESENTED BY AN ATTORNEY IN A SMALL 

CLAIMS COURT. 

t~tt~t{3) An individual sha~~ !!! represent himself in 

the small claims court. A partnership eke~~ ~ be 

represented by a partner or one of its employees. A union 

sha~~ !!! be represented by a union member or union 

employee. A corporation eke~~ ~ be represented by one of 

its employees. An association ska~~ ~ be represented by 

one of its members or by an employee of the association. 

Any other kind of organization or entity ska~~ MAY be 

represented by one of its members or employees. 

t+tt~t(4} Only a party, natural or otherwise, who has 

been a party to the transaction with the defendant for which 

tbe claim is brought may file and prosecute a claim in the 

small claims court. 

t5tt~t(S} No party may file an assigned claim in the 

small claims court. 

t~t~ No party shall file more than two claims 

within any calendar week nor more than ten claims in any 

calendar year in the small claims court. 

tTtt~t(7} Notwithstanding any other provision of this 

section, an executor or administrator of a decedent's 
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estate, a guardian, or a conservator may be a party in the 

small claims court. 

Section 10. Venue. Proper venue for actions commenced 

in small claims court is the same as that provided by law 

for civil actions commenced in district court. 

Section 11. Commencement of actions. Actions in small 

claims court shall be commenced by filing an affidavit with 

the clerk of court. The clerk of court shall provide forms 

for the affidavits, which shall be in substantially the 

following form: 

•In the Small Claims court of the Judicial 

District in and for the County of--------' 

Montana. 

State of 

Plaintiff 

vs. 

oerendalft: 

Doc. No. __ _ 

PLAINTIFF 0 S COMPLAINTTL 
AFFIDAVIT NOTICE TO 
DEFENDANT, SEEKING 

MONEY DAMAGES 

Plaintiff states that defendant(s) owe and should be 

ordered to pay to me the sum of because on 

at , the defendant(s} 

(date) (place) 

Plaintiff declares that the defendant or defendants are 

not a •person in military service• or •person in the 
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military service of the United States• as defined in Sec. 

101 of the Soldier's and Bailor's Relief Act, 1940. 

I have filed _____ small claims within the past calendar 

week. 

I have filed _____ small claims within the past calendar 

year. 

To the best of my knowledge and belief, the defendant named 

above resides at the following address, or the following is 

the business address: 

My printed name and printed address are as follows: 

I elect to have the notice served upon the 

defendant ____ personally ____ by mail. 

Signed in my presence Signature: __________________ __ 

Clerk or Deputy Today's date: ______________ __ 

ORDER OF THE COURT/NOTICE TO DEFENDANT 

This claim has been filed against you. You must appear 

before this court on at------ at 

(date) (time) (location) 

23 If you do not appear, a judgment may be entered against you. 

24 

25 

Costs of the action also may be charged against you. You 

should read the information on the back of this claim and 
-7- HB 528 
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notice. If you have any questions apout the procedure, you 

may contact the Clerk of the Court in person at 

(location of court) 

or by telephone at -----------· 

{number) 

Clerk of the Court 

By: _____ _ 

Section 12. Order of court--contents. (1) Upon filing 

the affidavit and payment of the fee hereinafter provided, 

the clerk of court shall cause to be delivered to the 

sheriff of the county of the defendant's residence a copy of 

the affidavit together with the original and a copy of an 

order issued by the court, directed to the defendant, and 

directing the defendant to pay the claim set forth in the 

affidavit, or deliver up the property described, or, in the 

18 alternative, to appear and answer the claim set forth in the 

19 

20 

21 

affidavit. 

(2) The order shall: 

(a) specify the time, date, and place set for hearing 

22 the claim1 

23 (b) state that if the defendant fails to appear at the 

24 hearing and has not satisfied the claim, judgment will be 

25 entered against him in the amount or for the relief claimed, 
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for costs; and 

(c) be signed by the clerk of court and bear the seal 

of the court. 

Section 13. Service on defendant. The original order 

shall be shown to the defendant and a copy of it along with 

a copy of the affidavit shall be served upon the defendant 

by the sheriff in the same manner provided by law for 

service of process in civil actions in district court. The 

provisions of law relating to sheriff's fees are applicable 

to this section. 

Section 14. Hearing date--how set. The date for the 

appearance of the defendant to be set forth in the order 

shall be determined by the clerk of court in accordance with 

rules adopted by the small claims judge, and shall not be 

more than thirty (30) nor less than ten (10) days from the 

date of the order. Service of the order and copy of the 

affidavit shall be made upcn the defendant not less than 

seven (7) days prior to the date set for his appearance by 

the order. If the order is not timely served, plaintiff may 

have a new appearance date set by the clerk and a new order 

issued and delivered to the sheriff, and, if necessary, 

repeated orders may be issued at any time within one year 

after the commencement of the action. 

Section 15. Return of service. The sheriff, after 

effecting service, shall make return upcn the original order 
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and file it with the clerk of court. 

Section 16. Defendant's counterclaim answer. 

(1) If the defendant wishes to assert a counterclaim 

against the plaintiff he shall file a written answer setting 

forth_his counterclaim against the plaintiff and shall cause 

the answer to be served upon the plaintiff not less than 

seventy-two (72) hours before the date set for the hearing. 

Service shall be made in the same manner in which service is 

made upon the defendant. 

(2) A counterclaim or set-off may not exceed one 

thousand dollars ($1,000). If a counterclaim or set-off is 

asserted in excess of one thousand dollars ($1,000), the 

jurisdiction of the small claims court over the plaintiff's 

claim is not defeated, but the court shall limit its 

determination of the counterclaim or set-off only to the 

question of whether plaintiff's claim is discharged thereby, 

leaving defendant to prosecute the balance of his claim in 

appropriate district court action. 

Section 17. Attachment--execution. Attachment or 

prejudgment garnishment is not available in actions brought 

in small claims court. Proceedings to enforce or collect a 

judgment are governed by the laws relating to executions 

upcn district court judgments. 

Section 18. Proceedings informal--court reporters. If 

the action is tried to the court, the proceedings shall be 
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informal to the extent possible in order to dispense speedy 

justice to the parties. ~ft ~cases SHALL BE tried to the 

court SITTING WITHOUT A JURY, AND a reporter is not 

necessary unless the judge finds the issues sufficiently 

complex that a record is desirable, in which case he shall 

make arrangements with a court reporter of the district 

court to take the testimony. The judge shall make findings 

of fact sufficient to establish in full the basis of his 

judgment, and shall file them with his judgment. ~£-a-jery 

is-empefte~es7-~t-sh~i-~ry-aii-*sseee-e£-£ae~T-aftft--ift--eeea 

eaee-the~e-ehaii-ee-a-eeer~-~eperte~ 

Section 19. Evidence--subpoena power. Both parties 

have the right to offer evidence, written and oral, and the 

judge may direct the production of evidence as he deems 

appropriate. The small claims court has the subpoena power 

granted to district courts in civil cases. 

Section 20. Entry of judgment. Upon the conclusion of 

a case tried to the court the judge shall make his findings 

and enter judgment. 

Section 21. Appeals. If either party is dissatisfied 

with the judgment of the small claims court he may appeal to 

the district court of the county where the judgment was 

rendered, in the same fashion as appeals in other civil 

actions. Any such appeal shall be tried de novo without a 

25 jury. 
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In the event that the parties are represented by 

counsef on appeal, the judge may grant the prevailing party, 

in addition to costs, reasonable attorney fees. 

Section 22. Fees--cost. (1) The clerk of court shall 

collect a fee of five dollars ($5): 

(a) from the plaintiff upon the filing of the 

affidavit; 

(b) from the defendant upon the filing of a written 

answer; and 

(c) from the losing party upon the filing of a 

judgment. 

(2) The laws relating to paupers' affidavits apply to 

actions before the small claims courts. 

(3) The prevailing party in an action before the small 

claims court is entitled to costs. 

Section 23. It is the intent of the legislature that 

if a part of this act is invalid, all valid parts that are 

severable from the invalid part remain in effect. If a part 

of this act is invalid in one or more of its applications, 

the part remains in effect in all valid applications that 

are severable from the invalid applications. 

-End-
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March 26, 1975 

SENATE COMMITTEE ON JUDICIARY 

AMENDMENTS TO HOUSE BILL NO. 528 

That House Bill No. 528, third reading, be amended as follows: 

1. Amend page 1, section 2, lines 21 and 22. 
Following: "by" 
Strike: "an order of the district court.or" 

2. Amend page 1, section 2, line 23. 
Following: "commissioners" 
Insert: "after consultation with the district court judges 

of the judicial district in which such county is 
located, " 

3. Amend page 2, section 3, lines 8 through 9. 
Following: "by" 
Strike: lines 8 through 9 in their entirety 
Insert: "the same means by which it was formed under section 

2 of this act. Any small claims court may be abolished 
by county initiative as provided in section 2." 

4. Amend page 4, section 8, lines 11 and 12. 
Following: "exceed" 
Strike: "one thousand /dollars ($1,000)" 
Insert: "one thousand five hundred dollars ($1,500) 11 

5. Amend page 4, section 8, lines 15 and 16. 
Following: "exceed" 
Strike: "one thousand dollars ($1,000)" 
Insert: "one thousand five hundred dollars ($1,500)" 

6. Amend page 4, section 9, lines 19 and 20. 
Following: "exceed" 
Strike: "one thousand dollars ($1,000)" 
Insert: "one thousand five hundred dollars ($1,500)" 

7. Amend page 5, section 9, line 5. 
Following: "COURT" 
Strike: "." 
Insert: "except as set forth in subsection ( 3} herein." 

8. Amend page 5, section 9, lines 21 through 23. 
Following: line 20 
Strike: lines 21 through 23 in their entirety 
Renumber: Subsequent subsection ) 

9. Amend page 10, section 16, lines 10 a~d 11. 
Following: "exceed" 
Strike: ''one thousand dollars ($1,000)" 
Insert: "one thousand five hundred dollars ($1,500}" 



H.B. 528- Page 2 

10. Amend page 10, section l61 line 12. 
Following: "of" 
Strike: "one thousand dollars ($1 1 000) 11 

Insert: "one thousand fi~e hurtdted dollars ($1,500)" 

11. Amend page 11, section 18, lines 1 and 3. 
Following: "±n" 
Strike: "ALL cases SHALL BE tried to the court SITTING 

WITHOUT A JURY, ANO a •i 
In!S:ert: "A" 

12. Amend page 11, section 18, line 11. 
Following: line 11 
Insert: 11 If a jury is empaneled, it sh~ll try all issues 

of fact, and in such case there shall be a court 
reporter. 

Section 19. Small clai~s jutr ~ waiVer - request. 
The plaintiff, by filing the affidavit for a proceeding . 
ih small cl~ims ~ourt ~iaves the ti~ht to jury trial. 
Defendant may request a jury upotl a general denial, 
provided such request is made rtot less than forty-
eight (48) hours prior to the date set for hearing. 
!f defendant pleA1S a COUnterclaim or set-Off, he, 
too, waives a jury tf'ial. l:f a jury is requested, it 
Shall be ·empaneled in the Bf!lnte fashion as provided for 
di~trict cou~~ juri~~ ifi ~1•11 ~a~es in~olving less than 
t~n thousand ddliat~ (•tu.o~o,.~ · 

Renurtlber: A11 subsE!q\ler\\:. !!le·cti'Ohs 

14. :Atnend page 11, t!fe·ctio'r\ 20~ line .t9. 
Following: "judgtftertt.'it 
Insert: "Judgment Shall be entere'd upon a jury verdict 

in the i5ame manner as is prt>vi.ded for district cour 
jury trials.'' 

15. Amend pa9'e 11, section 21, line 24·. 
Pot lowing: ''novo'' 
strike: "~ithout a j~ry" 

AND AS SO AMENDED, BE CONCURRED IN 



April 2, 1975 

SENATE CO~ITTEE ON JUDICIARY 

AMENDMENTS TO HOUSE BILL NO. 528 

That House Bill No. 528, third reading, be amended as follows: 

1. Amend page 4, section 8, line 1'2. 
Following: "($1,000)" 
Insert: "and the defendant can be served within the county 

or counties for which the small claims court has been 
created" 

2. Amend page 5, section 9, line 6. 
Following: "sha~~~~ 
Strike: "MAY" 
Insert: "shall" 

3. Amend page 5, section 9, line 7. 
Following: "eha~~~~ 

Strike: "MAY" 
Insert: "shall" 

4. Amend page 5, section 9,line 9. 
Following: "shail" 
Strike: "MAY'' 
Insert: "shall" 

s. Amend page 5, section 9, line 10. 
Following: "el'la~i" 
Strike: "MAY" . 
Insert: "Sii.all" 

6. Amend page 5, section 9, line 11. 
Following: "sha:!:%" 

· Strike: "MAY" 
Insert: "shall" 

7. Amend page 5, section 9, line 13. 
Following: "ehaii" 
Strike: "MAY" 
Insert: "shall" 

a. Amend page 7, section 11, lines 3 through 6. 
Following: line 2 
strike: lines 3 through 6 in their entirety 

9. Amend page 7, section 11, lines 14 through 15. 
Following: line 13 . 
strike: lines 14 through 15 in thei~ ent1rety 



April 2, 1975 
H.B. 528 
Page 2 

Amend senate Committee on Judiciary amendments, dated March 26, 1975, 
as follows: 

10. Amend amendment 12, insertion paragraph, line 7. 
Following: "jury" 
Strike: "upon a general denial," 

and amend HB 528, third reading, as follow!: 

11. Amend page 12, section 22, lines 9 through 11. 
Following: "answer" 
Strike: lines 9 through 11 in their entirety 
Insert: "." 

AND AS SO AMENDED, BE CONCURRED IN 
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HOUSE BILL NO. 528 

LITRODUCED BY RICF..AROS, SCULLY, JAMES HOORE, 

liARPER, WILLIAHS, PAll,!ER, MCFADDEN, LYNCH, HCKITTRICK, MELOY, 

HUENNEl<EciS, YARDLEY, FEDERICO, KH!BLE, SLOAN, GILLIGAi~, 

FISHV.UGH, TPAVIS, VI:ICE~JT, MAGONE, GU~'WERSON, STOLTZ, FAGG, 

SHELD.E:l, LUEBECK, KEMlUS, r<.. BAETH, KUMMERFELDT, JACOBSEN, 

o:lARDANOUVI::, i.lAY, TEAGUE, BRADLEY, JOHNSON, KELLY, DUSSAULT, 

i3ENGTS0tl, h'OLF£. 1 KE:<.JALL, O'CONHELL, SOUTH, HELL\ffiRECHT, 

Mfu'WEL, FINLEY, GWYNN, TROPILA, LESTER, STAIGMILLER, 

THOl1AS, DRISCOLL 1 HOLMES, FLEMING, BRAND, GERKE 1 HERLEVI 

A BILL FOR AN ACT ENTITLEO: "AN ACT PROVIDING FOR SMALL 

CLAIHS COURTS I:{ THE STATE OF MOi~TA!IA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Small claims court authorized. There may 

be created within the jurisdiction of the district court of 

any county of the state of Montana a separate court, known 

as the • Small Claims Court" • 

Section 2. Creation of small claims court. A small 

claims court may be created by etft-e~O.e~-e£-ei\e-O.!i:eerie~ 

eeur~-e~ a resolution passed by the board of county 

commissioners ;,.F'I'E,{ CO;/SULTA1'Iv:' \UTE TEiE DISTIUC7 COURT 

JUOGLS OF 'l'HE JUDICIAL DISTRICT Id viiiiCH SUCH COUi'iTY IS 

LOCi\TED, or by county initiative as provided in 'I'itle 37, 
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chapter 3, R.C.M. 1947. Upon such order or passage of the 

resolution or initiative, the judge of the appropriate 

judicial district shall, by court order, establish a small 

claims court under the provisions of this act. When the 

order is filed with the clerk of the district court of the 

appropriate county the clerk of the district court becomes 

the clerk of the small claims court. 

Section 3. Duration of small claims court. A small 

claims court created under this act continues in existence 

until abolished by re8e~u~!i:eft--e£--~ae--beare--ef--ee~ft~r 

eemmi88!i:efter8--e£--~he-a~~~e~ia~e-ee~~YT THE SAME MEJU~S BY 

11!ilCH IT WAS FORl'lED UNDER S£CTIO,i 2 OF TillS ACT. ANY SMALL 

CLAIMS COURT MAY BE ABOLISHED BY COUNTY INITI.'\TIVE AS 

PROVIDED IN SECTION 2. 

Section 4. Appointment of judge -- salary 

qualifications. (1) The judges of the judicial district in 

which a SQall claims court has been created shall appoint a 

judge of the small claims court wito si<all: 

(a) take the oath req~ired of juCiges; 

(b) serve at the pleasure of the district court 

judges; 

(c) be paid a salary set by the eea~a-e£-ee~~r 

eemmi88~eners--ou~--fte~--~ees--~h~n--~en--~i\e~eaft0.---de~~are 

'f$~6;<!eet-l"er-year DIS'I'RICT COUJ<T Jt.:DGi.; and 

(d) Le an attorney iice;~sed. to practice law in the 

-2- hB 528 
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state of Montana. 

(2) The judge of the district court may appoint more 

than one (1) small claims court judge for any small claims 

court and the salary shall be prorated among the judges 

appointed. 

Section 5. Location--office hours--Juties of judge. 

The small claims court shall be located in ~e-ee~~~he~ee-e~ 

the appropriate ee~~y DISTRICT and shall be open d~~ift~-a~i 

;~aieia~-daye-aftd-d~~ift~-~e~~±a~-e~~iee-he~s AS REQUIRED BY 

THE DISTRICT JUDGE. In the event that more than one (1) 

small claims court judge has been appointed, the judges so 

appointed may divide their responsibility hereunder. The 

small claims court judge shall assist any claimant in 

preparing an affidavit or may direct the clerk of court to 

provide such assistance. 

Section 6. Multi-county small claims courts. Where 

there is more than one county in the judicial district and 

the county commissioners of more than one county in that 

district create sn~ll claims courts, the district judges may 

provide that the same judge of small claims court may 

preside over more than one of the small claims courts in the 

judicial district. In such cases the salary of the small 

claims court judge shall be prorated among the counties in 

which he presides. The judge shall be entitled to collect 

mileage for the distance actually traveled when required to 
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convene small claims court in more than one county, pursuant 

to section 59-801. 

Section 7. Act to be liberally cons~rued. It is the 

purpose of this act to provide a speedy remedy in claims 

falling hereunder, and to promote a forum in which such 

claims may be heard and disposed of without the necessity of 

formal trial. For this reason, the provisions hereof should 

be liberally construed to provide an informal, but 

equitable, means of justice, and the judges appointed 

hereunder are required to assist all parties before them to 

obtain substantial justice. 

Section 6. Jurisdiction. (1) The small claiMS court 

has original jurisdiction in all actions for the recovery of 

money or specific personal property when such action arises 

out of a contract, express or implied, and t:he amount of the 

claim, exclusive of costs, does not exceed &fte--~e~eaft~ 

de±±are---t~±7&&9t ONE 'riiOUSlli'lD FIVE ilUiWRED DOLLARS ($1, 500) 

Alii:> THE DEFL.~D.I'u'I'f CA.' BE SERVED IHTHI,l TI,E CO{;NTY OR 

COUNTIES FOR WHICH THE SMAi.L CLAIHS COURT liAS Br::LN CREATED. 

More than one (1) claim may be joined, if all claims joined 

would separately meet the requirements for jurisdiction in 

the small claims court and the total value of money claimed 

or property sought does not exceed efte-~~e~ee~a-de~ra~s 

f~iT6&6t-miE ':i.'HOUSAHD FIVE HUt'iDRED •)JLLARS ( ;>1, SOD). 

(2) A district court judge may require any action 

-4- HB 528 
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filed in district court to be removed to the small claims 

court, if the amount in controversy does not exceed efte 

et\el:lsel'!d--de-i:ie~s-·HH7eeet Oc'iE. 7HOUSAHD FIVE HUNDRED DOLLARS 

(~1, 500) 0 The small claims court shall hear any action so 

removed from the district court. 

Section 9. Parties -- representation. {1) Parties in 

the small claims court may be individuals, partnerships, 

corporations, unions, associations, or any other kind of 

organization or entity. 

~zt--"e-par~y-shei-2:-be-~epreeen~ed-ey--~--a~~e~ftey--ia 

~he-ema%%-eiaims-eel:lr~~ 

(2) A PARTY MAY NOT BE REPRESENTED BY AH ATTORNEY 

UNLESS .:\LL PARTIES ARE REPRESEN1'ED IlY AN ATTORNEY IN A SMALL 

CLAIMS COUR'J:~ EXCEPT AS SET FORTil Ii{ SUBSE.C'J.'ION (3) HEREIN, 

~~t~~t(J) An individual eae%± ~ ~ represent 

himself ill the small claims court. A partnership she±± ~ 

~ be represented by a partner or one of its em~loyees. 

A union eha±± ~ SHALL be represented by a union member or 

union employee. A corporation Sti!!±± MA¥ ~ be 

represented by one of its employees. An association eft!!±± 

AA¥ SHi\!:.L be represented by one of its members or by an 

employee of the association. Any other kind of organization 

or entity sha±± MA¥ SHALL be represented by one of its 

members or enployees. 

-t4tillill Only a party, natural or otherwise, who has 
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been a party to the transaction with the defendant for wnich 

the claim is brought may file and prosecute a claim in the 

small claims court. 

t5tt4t(5) ~o party may file an assigned claim in the 

small claims court. 

~6tt5tt6t--He-per~y-sha%±-~i±e--me~e--~h!!ft--ewe--e±aims 

w~eftift--el'ly--ee±eada~--week--fte~-mere-ea~-eeft-e±aime-il'l-any 

ee±enda~-yea~-2ft-~he-sme%%-e%a~s-ee~re~ 

tTtt6ttTt(6) Notwithstanding any other provision of 

this section, an executor or administrator of a decedent's 

estate, a guardian, or a conservator may be a party in the 

small claims court. 

Section 10. Venue. Proper venue for actions commenced 

in small claims court is the same as that provided by law 

for civil actions commenced in district court. 

Section 11. Commencement of actions. Actions in small 

claims court shall be commenced by filing an affidavit with 

the clerk of court. The clerk of court shall provide forms 

for the affidavits, which shall be in substantially the 

following form: 

nin the Small Claims Court of the ------------ Judicial 

District in and for the County of 

Montana. 

fiTaintH'-f 

vs. 
-6-

State of 

Doc. No. 

PLAIS'l'IFI' 'S COMPLAL~TT/ 
HB 52S 



~ 
2 
3 

4 

5 

6 

7 

a 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Defendant 

tiil 0528/05 

AFFIDAVIT NOTICE TO 
DEFENDANT, SEEKING 

:.lONEY DAMAGES 

Plaintiff states that defendant(s) owe and shou~d be 

ordered to pay to me the sum of because 'ln 

at , the defendant(s) 

(date) (place) 

Plaintiff declares that the defendant or defendants are 

not a wperson in military service" or •person in the 

military service of the United States• as defined in Sec. 

101 of the Soldier's and Sailor's Relief Act, 1940. 

%--ftave-£~ierl~sma%%-e%atms-w~~~ft-efte-pae~-eaieftaar 

wee ItT 

%-ftave-£i%e~~sma%%-e%a~s-wi~ftift-~fte-pae~--ea%eftdar 

year~ 

To the best of my knowledge and belief, the defendant named 

above resides at the following address, or the following is 

the business address: 

Hy printed name and printed address are as follows: 

r---e%eee---ee---ftave---efte---ftee~ee---served----~peft----~e 

de£eftdaft~~eersefta%%y~~y-mai%T 
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Signed in my presence Signature: __________________ __ 

· Clerk or Deputy Today's d.-,te: ________ _ 

ORDER OF THB COURT/ciOTICE TO DEFENUfu~T 

This claim has been filed against you. You must appear 

before this court on at at 

(date) (time) (location) 

If you do not appear, a judgment may be entered against you. 

Costs of the action also may be charged against you, You 

shoulu read the information on the back of this claim and 

notice. If you have any questions about the procedure, you 

may contact the Clerk of the Court in person at 

(location of court) 

or by telephone at 

(number) 

C~erk of the Court 

By: ____________ _ 

Section 12. Order of court--contents. (1) U;:>on filing 

the affidavit and payment of the fee hereinafter provided, 

the c~erk of court shall cause to be delivered to the 

sheriff of the county of the defendant's resi~ence a copy of 

the affidavit together with the origina~ and a copy of an 

order issued by the court, directed to the defendant, and 

-a- HB 528 
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directing the defendant to pay the claim set forth in the 

affidavit, or deliver up the property described, or, in the 

alternative, to appear and answer the claim set forth in the 

affidavit. 

(2) 'l'he order shall.: 

(a) specify the time, date, and place set for hearing 

the claim; 

(b) state that if the defendant fails to appear at the 

hearing and has not satisfied the claim, judgment will be 

entered against him in the amount or for the relief claimed, 

for costs; and 

(c) be signed by the clerk of court and bear the seal 

of the court. 

Section 13. Service on defendant. The original order 

shall be shown to the defendant and a copy of it along with 

a copy of the affidavit shall be served upon the defendan~ 

by the sheriff in the same manner provided by law for 

service of process in civil actions in district court. The 

provisions of law relating to sheriff's fees are applicable 

to this section. 

Section 14. Hearing date--how set. 'I'he date for the 

appearance of the defendant to be set forth in the order 

shall Le determined by the clerk of court in accordance with 

rules adopted by the small claims judge, and shall not be 

more than thirty (30) nor less than ten (10) days from the 
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date of the order. Service of the order and copy of the 

affidavit shall be made upon the defendant not less than 

seven (7) days prior to the date set for his appearance by 

the order. If the order is not timely served, plaintiff may 

have a new appearance date set by the clerk and a new oraer 

issued and delivered to the sneriff, and, if necessary, 

repeated orders may be issued at any time within one year 

after the commencement of t~e action. 

Section 15. Return of service. The sheriff, after 

effecting service, shall. make return upon the original order 

and file it with the clerk of court. 

Section 16. Defendant's counterclaim answer. 

(1) If the defendant wishes to assert a counterc1aim 

against the plaintiff he shall. file a written answer setting 

forth his counterclaim against the plaintiff and shall cause 

the answer to be served upon the plaintiff not less than 

seventy-two (72) hours before the date set for the hearing. 

Service shall be made in the same manner in which service is 

made upon the defendant. 

(2) A counterclaim or set-off may not exceed efte 

~he~~and--deiia~~-~~i7ee9t ONE THOUS&'D FIVE HUNDRED DOLLARS 

($1,500). If a counterclaim or set-off is asserted in 

excess of efte-~he~sand--deii~r~-~~i;999t ONE Ti;OUSAND FIVE 

HU~DRED DOLLARS ($l,SQO), the jurisdiction of the small 

claims court over the plaintiff's claim is not defeated, but 

-10- HB 528 
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the court shall limit its determination of the counterclaim 

or set-off only to the question of whether plaintiff's claim 

is discharged thereby, leaving defendant to prosecute the 

balance of his claim in appropriate district court action. 

Section 17. Attachment--execution. Attachment or 

prejudgment garnishment is not available in actions brought 

in small claims court. Proceedings to enforce or collect a 

judgment are governed by the laws relating to executions 

upon district court judgments. 

Section 18. Proceedings informal--court reporters. ~f 

the action is tried to the court, the proceedings shall be 

informal to the extent possible in order to dispense speedy 

justice to the parties. rft ~-easee-6~~-BB-~~~ea--~--~e 

ee~~~--Sr~~rHS--W~Hee~--A--~SR¥7--AMB--a ~ reporter is not 

necessary unless the judge finds the issues sufficiently 

complex that a record is desirable, in which case he shall 

make arrangenents with a court reporter of the district 

court to take the testimony. The judge shall make findings 

of fact sufficient to establish in full the basis of his 

judgment, and shall file them with his judgment. if-a-;~ 

~s-em~aftered;-~e-eftai~-~~r-ar~-~es~ee-e£-£ae~7-aft~--~ft--s~e8 

ease--efte~e--eftar~--ee--a--ee~r~--~e~er~~T IF .'\ JURY IS 

E-"!PANELED, IT SliALL TRY ALL ISSUES OF FACT, Ai~D Ii'l SUCH CASE 

THERE ShALL BE A COURT REPORTER. 

SECTIO!'< 19. SMALL CLAHlS JURY ~L'l.IVER REQUEST, 
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THE PLAii-I~IFF 1 BY FILING THE AFFIDI~VIT FuR _;. PROC:t::EDL•G IL' 

S~lALL CLAL"'S COURT WAIVES THE RIGHT T0 JURY TRIAL. 

ilLFENDAL'rJ.' MAY REQUEST A JURY t>P9H-A-8i>toi:HVth-Bi:itHhl>z FROVIUED 

SUCH REQUEST IS WillE NOT LESS THAli; FORTY-EIGiiT (4il) HOU:tS 

PRIOR TO TliE DATE SET FOR HEARE'IG. IF D£FE.mt.c<T PLEADS A 

COUNTERCLAIN OR SET-OFF 1 HE, TOO, >'iAIVES A JURY TRIAL. IF A 

JURY IS REQUESTED, IT SHALL BL EMPANELLD I:i THI: S_,\m:; FASHION 

AS PROVIDED FOR DISTRICT COl.iRT JURIES IH CIVIL CASES 

INVOLVING LESS THAN TEN THOUS~<D DOLUL~ ($10,000). 

Section %' ~· Evidence--subpoena power. Both parties 

have the right to offer evidence, written and oral, and the 

judge may direct the production of evidence as he deems 

appropriate. The small claims court has the s'1bpoena power 

granted to district courts in civil cases. 

Section ze ~· Entry of judgment. Upon the conclusion 

of a case tried to the court the judge shall make his 

finuings and enter judgment. JUDGMEi-IT S!iALJ, s;:; l:cJ·~-ElU:.O UPON 

A JURY VERDICT Id THE S&\IE ~~'uUER AS IS PROVI::JED FOH 

DISTRICT COU~U' JURY TRIALS. 

Section ~r ~· Appeals. If either party is 

dissatisfied with the judgment of the small claims court he 

may appear to the district court of the county where the 

judgment was rendered, L~ the same fashion as appeals in 

other civil actions. Any such appeal shall be tried de novo 

w~ehe~e-~-;~y. 

-12- !iii 528 
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1 In the event that the parties are represented by 

2 counsel on appeal, the judge may grant the prevailing party, 

3 in addition to costs, reasonable attorney fees, 

4 Section ~~ 11· Fees--cost. (l) The clerk of court 

5 shall collect a fee of five dollars ($5): 

6 (a) from the plaintiff upon the filing of the 

7 affiJavit; 

a (b) from the defendant upon the filing of a written 

9 answer~;-afta 

10 ~et--£~em--~ae--1esift~--pa~~y--~peft--~e--£i~~~--e£--a 

11 j9~eft~..-

1.2 (2) The laws relating to paupers' affidavits apply to 

13 actions before the small claims courts. 

14 (3) Th~ prevailing party in an action before the small 

15 claims court is entitled to costs. 

16 Section ~3 ~· It is the intent of the legislature 

17 that if a part of this act is invalid, all valid parts that 

18 are severable from the invalid part remain in effect. If a 

19 
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