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N BILL NO.

INTRID! BY

&MLM ﬂ?[/}{, ,{,&(MW
A BILL FOR AN ACT ENTITLED: “AN ACT CREATING THE OFFICM, OF
MONTANA OMBUDSMAN TO PROVIDE REPRESENTATION OF CITIZEN
PROBLEMS BEFORE STATE AGENCIES; AND APPROPRIATING MONEY TO

THE OFFICE."

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTARA:

Section 1. Short title., This act may be cited as the
"Montana Ombudsman Act".

Section 2. Definitions. As used in this act, unless
the context otherwise reguires: (1) "Administrative
agency" means any department, board, commission, or other
governmental unit, any official, or any employee of the
state of Montana acting or purporting to act by reason of
connection with the state of Montana; but shall not include

{a) any court,

(b) any member of the legislature or tne legislative
council,

{c) the governor or his personal staff,

{d) any political subdivision or entity thereof,

{e) any instrumentality formed pursuant tc an
interstate compact and answerable to more tnan one state, or

(£} any entity of the federal government.
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(2} T"Administrative act" includes every action, rule,
regulation, order, omissién, decision, recommendation,
practice,'or procedure of an administrative agency.

Section 3. Office of ombudsman established. The
office of ombudsman 1is hereby established to exercise the
authority and perform the duties provided by this act.

Section 4. Legislative committee for the protection of
citizens rights -- composition terms. (1) Tnere is a
legislative committee for the protection of citizens' rights
consisting of four (4) members of the senate and four (4)
mempers of the house of representatives.

(2) Members of tine first committee sihail be appointed
within fifteen days after the passage and approval of this
act in the same manner as standing committees of the
respective houses are appointed. Subseyuent memnbers shall
we appointed in the same manner before tine sixtieth
legislative day of the legislative session following the
expiration of the terms of the members of the committee.

{3) A vacancy on the committee occurring when the
legislature is not in session saall be filled by the
selection of a legislator by the remaining membders of the
commi ttee.

{4} HNo more than two (2) of the appointees of each
house may be members of the same political party.

(5) A member shall serve until his term of office as a
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legislator ends and until his successor is appointed.

(6) The committee shall elect cne (1} of its members
as chairman and such other officers as it determines
necessary.

Section 5. Selection of the ombudsman. The ombudsman
shall be appointed by the 1legislative committee for the
protection of the citizens rights created under section 4 of
this act. The selection shall be made from nominations
numpbering not less than three (3) nor more than five (3)
gualified candidates submitted by the legislature and shall
be chosen without regard to political affiliation.

Section 6. Qualifications for office of ombudsman,
The ombudsman shall: (1) be a person well egquipped to
analyze problems of law, administration, and public poiicy,
and during this term o¢f office shall not be actively
involved in partisan affairs;

{2) not bpe appointed within two (2} years of the last
day on which he served as a member of the legislature;

(3) not serve as ombudsman while hne is a candidate for
or holds any other state office;

{4) not serve as ombudsman while he is engaged in any
other occupation for reward or profit.

Section 7. Term of service -~ removal. The ombudsman
shall serve for a term of six (6) years, unless removed by
vote of two-thirds (2/3) of each house of the legislature
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upon their determination that he is incapacitated or is
guilty of neglect or misconduct.

Section 8. Vacancy in office -- acting ombudsman. If
the office of ombudsman pbecomes vacant for any cause, the
first assistant ombudsman shall serve as acting ombudsman
untii an omoudsman is appointea for a full term.

Section 9. <{Compensatiocn. Tae ombudsman shall receive
the same compensation as a district court judge.

Section 10. Staff of ombudsman. The .ombudsman nay
select, appoint, aand compensate as ne may see fit, withia
the amount available by appropriatiocn, such assistants and
enployees as he may deem necessary to discharge his
responsibilities wunder this act, and shall designate one of
his assistants to be the first assistant ombudsman. The
ombudsman may delegate to members of his staff any of his
authority or duty under this act except the power of
delegation and the duty of formally making recommendations
to administrative agencies or reports to the governor or the
legisiature.

Section 11. Powers and duties of ombudsman. The
ombudsman sitall have the following powers: (1) He may
investigate, on complaint or on his own motion, any
administrative act of any administrative agency.

(2) He may prescribe the methods by which complaints
are to be made, received, and acted upon; he may determine
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the scope and manner of investigation +to be made; and,
subject to the reguirements of this act, he may determine
the form, frequency, and distribution of his conclusions,
recomendations, and proposals.

(3} He may request and shall be given by each
administrative agency the assistance and information he
deems necessary for the discharge of his responsibilities;
he may inspect and examine the records and documents of all
administrative agencies; and he may enter and inspect
premises within any administrative agency's control.

{4) He may issue a subpoena, enforceable by action in
an appropriate court, to compel any person to appear, give
sworn testimony, or produce documentary or other evidence he
censiders relevant to a matter under his inquiry. A person
thus required to provide infermation shall be paid the same
fees and travel allowances and shall be accorded the same
privileges and immunities as are extended to witnesses in
the district courts of this state, and shall be entitled to
have counsel present while being questioned.

(5] He may undertake, participate in, or cooperate
with general studies or inguiries, whether or not related tc
any particular administrative agency or any particular
administrative act, if he believes that they may enhance
knowledge about or lead to improvements in the functioning
of administrative agencies.
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Section 12. Objectionable administrative acts to be
reviewed by ombudsman. In selecting matters for his
attention, the ombudsman shall address himself particularly
to administrative acts which may be: (1} contrary to law
or regulation:

(2) unreasonable, unfair, oppressive, or inconsistent
with the general course of an administrative agency's
judgments;

{3} based on arbitrary findings of fact;

(4) based on improper, unethical, or irrelevant
motivations or considerations;

(3) unclear or inadequately explained when reasons
should have been revealed; or

(6) wunreasonably delaved or performed in a manner
which has adverse impact on a citizen's rights.

Section 13. Complaints - investigations. The
ombudsman may receive a complaint from any person concerning
an administrative act. He shall conduct a suitable
investigation into the things complained of unless he
believes that: (1) the complainant has available to him
another remedy which he could reasonably pe expected to use;

(2} the grievance pertains tc a matter outside his
paower;

{3) the complainant's interest is insufficiently

related to the subject matters;
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(4) the complaint is trivial, frivolous, vexatious, or
not made in good faith;

(5) other complaints are more worthy of attention;

(6} his resources are insufiicient for adequate
investigation; or

(7) the complaint has been toc long delayed to justify
present examination of its merit.

Section 14. Refusal to investigate comolaint -- notice
to complainant. If the ombudsman refuses to investigate, he
shall inform the complainant of that decision and shall
state his reasons in writing. 7The ombudsman's declining to
investigate a complaint shall not bar the complainant from
proceeding on his own motion to inguire into re;ated
problens. After completing his consideration of &
complaint, whetner or wnot it nas been investigated, the
ombudsman shail suitably inform the complainant and the

administrative agency involved.

Section 15. Consultation with state agencies. Before
announcing a conclusion or recommendation that expressly or
implicitly criticizes an administrative ageﬁcy or any
person, the ombudsman éhall consult with that agency or
person.

Section 16. Informational requests. The ombudsman
shall answer any informational request concerning
governmental operation and shall refer any complainants
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whose complaints fall ocutside of his Jjurisdiction to the
proper authorities who may give the complainant aid.

Section 17. Recommendations to agencies and
iegislature. (1) If having considered a complaint and
whatever material he considers pertinent, the ombudsman is
of the opinion that an administrative agency should

(a) consider the matter further,

{b) modify or cancel an administrative act,

{c} alter an administrative order or rulé,

{d} explain more fully the administrative act in
guestion, or

(e) take or refrain from taking any other
administrative action, he shall state his recommendations to
the administrative agency. If the ombudsman so requests,
the agency shall, within a reasonable time specified by the
ombudsman, inform him about the action taken on his
recommendations or the reasons for not complying with them.

(2) If the ombudsman finds +that an administrative
action has been dictated by a statute whose results are
unfair or otherwise objectionable, he shall recammend to the
legislature statutory changes designed +to prevent such
unfair or objectionable results.

Section 18. Publication of ombudsman's recommendations
-= inclusion of agency replies. The ombudsman may publish
his conclusions and suggestions by transmitting them to the
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governor, the legislature or any of its committees, the
press, and others who may be concerned. Wnen publishing an
opinion adverse to an administrative agency, he shall
include a statement of reasonable length submitted Dby the
agency to explain its past actions or its rejection of the
ombudsman’'s proposals.

Section 19. Biennial report. In addition to whatever
reports e may make from time to time, the ombudsman shall
on or about February 15 of each odd-numbered year report to
the legislature and to the governor concerning tihe exercise
of his functions during the preceding two caleadar years.
In discussing matters with which he has dealt, the ombudsman
need not identify those immediately concerned if to do so
would cause needless hardship. S0 far as thne biennial
report may criticize named agencies or offic%als, it must
include also agency replies specified in section 18 of this
act.

Section 20. Referral of evidence of criminal
activities. If the onbudsman has reason to pnelieve that any
officer or employee has acted in a manner warranting
criminal or disciplinary groceedings, ne shall transmit a
written statement of nis £findings to the appropriate
authorities.

Section 21. Judicial proceedings. No proceeding,
opinion, or expression of the ombudsman shall be reviewable
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in any court, WNeither the ombudsman nor any member of his
staff shall be required to testify or produce evidence in
any judicial or administrative proceeding concerning matters
within his official cognizance, except in a proceeding
brought to enforce this act.

Section 22. Agencies prohibited from opening
ombudsman's mail. Agencies may not open letters to the
ombudsman. A letter to the ombudsman from a person held in
custody by an agency shall be forwarded immediately,
unopened, to the ombudsman.

Section 23. Penalties. A person who will fully
obstructs or hinders the proper exercise of the ombudsman's
functions, or who willfully misleads or attempts to mislead
the ombudsman in his inquiries, shall be guilty of a
misdemeanor and, upon coaviction therecf, shall be fined not
more than one thousand dollars ($1,000). Jo employee of the
state of Montana who files a complaint under this act shall
be subject to any penalties, sanctions, or restrictions in
connection with his employment because of such complaint.

Section 24. Assigmment to legislative council for
administrative purposes only. Tae cffice of ombudsman shall
be assigned to the legislative council for administrative
purposes only.

Section 25. Appropriation of moneys. There is
appropriated from the general fund one hundred twenty
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thousand dollars ($120,000) to tne office of ombudsman ifor
the Dbienniunm ending June 30, 1977. The appropriation in
this act 1is intended to provide for: (1) personal
services;

(2) the maintenance and operation of a toll free
telephone to receive inquiries from thne public:

(3} adeguate publicity to inform the public of the
existence and purpose of tine office;

{4) all other ordinary and necessary expenditures for
the operation of the office.

Section 26, Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applicaticns, the part remains in éffect
in all wvalid applications that are severable from the
invalid applications.

-End-

_ll_



