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A BILL For # ACT ENTITLED: "AN ACT AMENDING THE OPEN SPACE

LAND ACT AND PROVIDING FOR CONSERVATION EASEMENTS; AMENDING
SECTIONS 62-601, 62-602, ©62-603, 62-604, 62-605, 62-808,

67-601, AND 67-602, R.C.M. 1947."

BE IT ZNACTED BY THE LEGISLATURE OF THE STATE OF MONTAHA:
Section 1. Section 52-601, B.C.Y. 1947, is amended to
read as Iollows:
"62-601. Short title. This act skaii-be-knewn-anéd may

be cited as the "DOpen-Space Land and Voluntary Conservation

casement Act.""

Section 2. Section 62-602, R,C.M. 1947, is amended to
read as follows:

*62-602., Purpcses of act. The legislature finds that
the rapid growth and spreai of urban development are
creating critical problems of service and finance for the
state and local governments; that the present and future
rapid ponulation growth in urban areas is creating severe
problems of urban and suburban living; thas-the-provisien
and-preseryation-of-permanent-open-spaee-land-are--necessary
eo~—heip--curb--urban-sprawly-to-prevent-the-apread-of-urban

b&éght-ané——&eeezierationr——te—-eneeurage-—and--assist—-me!e
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ecenemie-and-desivabie-urban-devetopmenty-to-help-provide-or
pregserve-necessary-parkr-reereationalty-historie--and--secenie
arens~-—and-to-conserve-ltand-and-other-naturai-reseurees that

this opulation spread and its attendant development is

disrupting and altering the remaining natural areas, biotic

communities, geological and geograpvhical formations and,

thereby, providing the potential for the destruction of

scientific, educational, aesthetic, and ecoclogical values;

that the present and future rapid population spread

throughout the state of ilontana into its open-spaces, are

creating  serious problems of lack of open-space and

overcrowding of the land; that to lessen congestion and to

preserve natural, ecological, geographical and geological

elements, the provision and preservation of open-space lands

are necessary to secure park, recreational, historic and

scenic areas and to conserve the land, its kbiotic

communities, its natural resources, and its geological and

gecqgraphic elements in their natural state; that the

acguisition or designation of interests and rights in real

sroperty by certain gqualifying private organizations and by

public vodies to orovide or preoserve  pesmanent  Open—-space
land is essential to tue solution of these problens, tie
acconplishment of these purposes, and the hezltn and welfare
of the citizens of the state; ang that the exercise of

authority to acguire or designate interests and rights in
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real property to provide or preserve pesmanent oOpen-space
land and the expenditure of public funds for these purposes

would be for a public purposer; and that the statutory

provision enabling certain qualifying private organizations

to acquire interests and rights in real property to provide

or preserve open-space land is in the public interest.

Pursuant--es In accordance with these findings, the

iegislature states that the purposes of this act are to

authorize and enable public bodies and certain qualifying

private organizations voluntarily to provide and--preserve

permanent-—-epen—-apace-iand-in-arban-areas-in-erder-to-assiat
in~-the-seivcion-eof-the-propblams-and-the--setainment--of-—the

ebjectives—-scated-—in-—ses-findéngs for the preservation of

native plants or animals, or biotic communities, or

geological or geographical formations of scientific,

aesthetic or educational interest, and to provide for the

preservation of other significant open-space land anywhere

in the state either in perpetuity or for a term of years,

and, furthermore to encourage private participation in such

a program by establishing +the policy to be utilized in

determining the property tax to be levied upon the real

property which is subject to the provisions of this act.™

Section 3. Section 62-603, R.C.M. 1947, is amended to
read as follows:
"62=-603. Definitions, The following terms whenever
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used or referred to in this act shall have the following
meanings unless a different meaning is clearly indicated by
the context:

{a) "Public body® means the state, countiés, cities,
tcwns and other municipalities.

(b} ™"Urban area™ means anvy area which is urban in
character, inclading surrounding areas which form an
econonic and socially related region, taking into
consideration such factors as present and future population
trends and patterns of urban growth, location of
transportation facilities and systems, and distribution cof
industrial, commercial, residential, governmental,
institutional, and other activities.

(c) "Open-space land®™ means any land in an urban area
which is provided or preserved for (1) park or recreational
purposes, (2} conservation of land or other natural
resources, {3) histéric or scenic purpbses, or (4}
ﬁssisting in the shaping of the character, direction, and
timing of community development.

(8} “Comprehensive planning® means planning for
development of an urban area and shall include: (1)
preparation, as a guide £for long-range development, of
general physical plans with respect to the pattern and
intensity of land wuse and the provision of public

facilities, including transportation facilities, together

.
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withh long-range fiscal plans for such development; (2)
srogramming and financing plans for capital improverments:
(3) c¢o~ordination of all related plans and rlanned
activities at both the intragovernmental and
intergovernmental levels; and (4) preparation of regulatory
and administrative measures in support of the foregoing.

{e} "Zonservation easement®™ means an easement or

restricticon running with the land and assignable, whereby an

owner of land voluntarily relinguishes to the holder of such

easement or restriction, any or all rights to construct

improvements upon the land or to substantially alter the

natural character of the land or to permit the construction

of improvements upon the land or the substantial alteration

of the natural character of the land, except as this right

is exoressly reserved in tne instruments evidencing the

easenent or restriction. Conservation easements mav be

granted either in perpetuity or for a term of vyears. if

sranted for a term of years, that term may noct be less than

fifteen (15) years. An easement granted for a term of vears

mav be renewed for a term of fifteen (15) or more years upon

the execution of a new granting instrument py the parties.

(£} "Qualified private organization" means a private

organization: (1) competent to own interests in real

property, and; {2) which cualifies and holds a general tax

exemption under the Federal Internal Revenue Code, section
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501 (c) and; (3) whose organizational purposes are designed

to further the purposes of this act.”

Section 4. Secticon 62-604, R,.C.M. 1947, is amended to
read as follows:

"62-604, Acquisition and desicgnation of real pfoperty
by public bodv. To carry out the purposes of this act, any
public body may (1) acquire by purchase, gift, devise,
bequest or grant title to or any interests or rights in real

property, including land and water, that will provide a

means for the preservation or provision of permanent

significant open-space land, amé& or the preservation of

native plants or animals, or biotic communities, or

geological or geographical formations of scientific,

aesthetic, or educational interest, or both, (2) designate

any real property, including lané and water, in which it has

an interest to be retained and used for ihe preservation and
provision of permeneme significant open-space landr; Fhe-use
of—~the--reat--propverey--for-permanent-epan-gsnvace-tand-shaii
eenform-to-comprehensive-pianning-peins—aectively-earried--on
for--the-urban-areca-in-whieh~the-preperty-is-leeatedr or the

sreservation of native plants or animals, or biotic

comranities, or geological or geographic formations of

scientific, aesthetic, or educational interests, or both.

Where a public body acquires under this act an interest

in  lanéd less than fee, this acquisition shall be by
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conservation easement. Public bodies holding conservation

easements shall enforce the provisions of these easements."”

Section 5. Section 62-605, R.C.M. 1947, is amended to
read as follows:

"62-605. Conversion or diversion of open-space land,
where prohibited--substitution of other realty--conveyance
or lease of open-space land authorized. 42+ (1) wo
open-space land, the title to, or interest or right in which
has been acquired under this act er--whieh--has---been
designated--as-~epen-space—-land-under-che-authority-af-this
aet shall be converted or diverted from open-space land use

unless the conversion or diversion is: detesmined-by—-tihe

pubiie-bedy-to-be-{i}-cssentiai-to~che-—ovderiy--deveiepment

and-grewth-ef-the-uzhea-arear—and—+2}-ia—aeeezdanee-wiéh-ehe
program--eof--cemprehensive--planning--for--the-urban-area-in
effect-nt-the~-bime-of-conversion-er-diversien (a) necessary

to the public idinterest; {(b) not in conflict with the

program of comprehensive planning for the area; and {c)

permitted by the conditions imposed at the time of the

creation of the conservation easement, Other real property

of at least egual fair market value and of as nearly as
feasible equivalent usefulness and location for use as
permanent open-space land shall be substituted within a
reasonable period not exceeding one (1) year for any real
sroperty converted or divertez {from open-space land use.

7=

10
11
12
13
14
15
16
17

19
20

21

LC 057¢

Fhe-pubtic-bedy-shalti--assure--ehae-—-ehe—-property Property
substituted wiii--be 1is subject to the provisions cof this
act.

tb¥ (2} 2 publie-bedy crantee may convey or lease any
real preoperty it has acguire! or which has been “esignated
for the purpeses cf this act. The conveyance or lease shall
e subject to cortractual arrangements that will preserve

the property as open-space lan® and which are consistent

with the express terms and conditions of the grant, unless

the preperty is to be converted or diverted from open-—-space
land use in acccrdance with the provisions of subsection +a¥
{1} of this section.”

Section 6. Section 62-608, R.C.M. 1947, is amendea to
read as follows:

"62-608. Taxation of property subject to conservation

casement. where--pubiie~—-bady--~owns-tess-than-feer Vhere-ap
interasp-in-reai-preperty-iess-than-the-fee--is--heltd--by--a
pubiie—-body--fox-the-purpeses-of-this-acty-assessments-made
en—the-p?eperty—ier-tagatien—shaii-refieet-any-ehange—&n—the
merket-value~of-she--properey—-~which--may--resulte-——Erom--the
intcerest--heid-by-the-pubiie-bodyr-Fhe-vaiune~of-ehe-interese
he&d-by-the--pubiie--bedy—-shaii;-be-—exempt-—érem--preperty
eaxation-—to-~the-same-extent-as-other-property-owned-by—tie
puistie-bodys

Assessments made for taxation on property subject to a

B -B_
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conservation easement either in perpetunity or for a term of

years shall be determined on the Dbasis of the restricted

purposes for which the property may Le used. ‘he value of

the interest Lield by a public bcdy or gualifying private

organization shail be exempt from property taxation,.

Expiration of an easement granted for a term of years

snall noct result in a reassessment of the land for Qroperﬁx

tax purposes if the casement is renewed and the granting

instrument reflecting the ranewed casement is executed and

properly filed not 1later than fifteen (15) days after the

late of expiration.”

a new R.C.M. section that reads as

[
w

Secticn 7. There
Zollows:

Lasements -- type allowed, Easement or restrictions
uader this act may prohibits or linmit any cor all of the
following:

(1) Structures. Construction or »lacing of buildings,
camping trailers, houase trailers, oobile hnoaxes, reacés,
signs, ©Lillboards ox other advertising, utilities cr other
structures on or above tne grounc.

~{2) Lancfill, Dwping or placing o©f soil or other
substance or material as landfill, or dumping or placing of
trash, waste or unsightly or offensive materials.,

{3) Vegetation. Removal or dJdestruction of trees,
shrubs or other vegetztion,

-G
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(4} Loamnm, gravel, etc. Ixcavation, dredging or
removal ©f loam, peat, gravel, soil, rock or other material
substance.

{5) Surface use. Surface use except for such purposes
permitting the land or water area to remain predominaﬁtly in
its existing condition.

(6} Acts detrimental to conservacion. Activities
detrimental to drainage, flooc contrcl, water conservation,
erosion control or soil conservation or fish and wildlife
habitat and preservation.

(7) Subdivisicn of land. Subdivision af lani as
defined in section 11-3861.

(&) oOther acts. Other acts or uses detrimental to
such retention of land or water areas in their existing
conditions.

{%) The term "land® in subsections (2) anc (3) above,
includes land under water, and water, and water surface.

Section 8. There is a new R.C.™. section that reads as
follows:

Accuisition .of conservation easements by qualified
arivate organizations. Any gualified private organization
may acguire ky a conservation caserment, by purchase or gift,
cevise, request, or grant, title to any interest or
interests in rights in real property, includine iand and

water, that will providc a means for the preservation or

e M5 34/
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provision of permanent significant open-space land and/or
the preservation of native plants or animals, or biotic
comnunities, or ceological or geographic formations of
scientific, aesthetic, or educational interest,

Section 9. There is a new R.C.M. section that reads as
follows:

Conservation easements run  with tie land -
enforceability. The provisions of sections 58-305, 58-306,
and 58-307, notwitnstanding, for the purposes of this act,
all conservation easements, whether held by public bodies or
qualifying private organizatioas, shall be considered to run
with the land, whether or not such fact is stipulated in the
instrument of conveyance or ownership and no conservation
easement shall be unenforceable on account of 1lack of
privity of estate or contract or lack of bensfit to
particular land or cn accocunt of such conservatici: easement
not being an appurtenant easement, or because such easement
is an easement in gross.

Section 1CG. There isra new R.C.M. section that reads
as follows:

Assignability. For the purposes of this act, all
conservation easements shall be assignable unless the
instrument of conveyance or ownership expressly stipulates
otherwise, and no _ conservation  easement shall be
unenforceable on accoﬁnt of the benefit being assignable or

-11-
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being assigned to any other government body or private
organization unless such assignment has violated the express
terms of the instrument of conveyance or ownership; provided
that the assignees must be gualified uncer the terms oi this
act to hold a conservation easement.

Section 1l1. There is a new R.C.M. section that reads
as follows:

Review by 1local plarnning avthority. In order to
minimize conflict with local comprehensive planning, all
conservation easements shall be subject to review by the
appropriate local planning authority for the county within
which the lané lies prior to recording. It shall be the
responsibility of the entity acquiring the conservation
easement to present the proposed conveyance of the
conservation easement +to the appropriate local planning
authority. The local planninc authority shal: have ninety
(90) days from receipt of the proposed conveyance within
which to review and to comment upon the relctionshin of the
proposed conveyance to comprenensive rlanning for the area.
Such comments will not be bindinc on the proposeé crantor or
grantee, but shall be merely advisory in nature. The
proposed conveyance may be recor&ed after comments have heen
received from the local planning authority, or the Ilocal
planning authority has indicated in writing it will have no
comments, or ninety (90) days have elapsed, whichever £first

-12-
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occurs.

Section 12, There is a new R.C.M. section that reads
as follows:

Recording and description of land. All conservation
easements shall be duly recorded in the county where the
land lies so as to effect their titles in the manner of
other conveyances of interest in land and shall describe the
land subject to said conservation easement by adequate lIegal
description or by reference to a recorded plat showing its
boundaries. The county clerk and recorder shall upon
recording cause a copy of the cconservation sasenent to be
placed in a separate file within ihe office of the county
clerk and recorder and shall cause a copy ©of the
conservation easement to be mailed to the state department
of revenue,

Section 13. There 1is a new R.C.:. section that reads
as follows:

Enforcement. Conservation easements may be enforced by
injunction or proceedings in equity. Representatives of the
grantee of the conservation easement shall be entitled to
enter the land in a r=asonablz marner and at reasonable
times to assure complianca.

Section 14, There is a new R,C,M, section that reads
as foilows:

Construction, This section shall not be construed to
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imply that any easement, covgnant, condition or restriction
which does not have the benefit of this act shall on account
df- any provisions hereof be unenforceable. Nothing in this
act shall diminish the powers granted by any general or
special law to acquire by purchase, gift, eminent domain or
ctherwise and to use land for public purposes.

Section 15. Section 67-609, R.C.M. 1947, is
renumbered 62-617.

Section 16, Section 67-601, R.C.M. 1947, is amended to
read as follows:

*67-60L, Servitudes attached to land. The following
land burdens, or servitudes upon land, may be attached to
other land as incidents or appurtenances, and are then
called easements:

1. The right of pasture.

2. The right of fishing.

3. The right of taking game.

4. The right of way.

5. The right of taking water, wood, minerals, and
other things.

6. The right of transacting business upon land.

7. The right of conducting lawful sports upon land.

8. The right of receiving air, light, or heat from or
over, or discharging the same upon 6r over land.,

9. The right of receiving water from or discharging

UHB 3 Y/
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the sahe upon iand.

10. The right of flooding land.

11. The right of havinc water flow without diminution
or disturbance of any kind.

12. The right of using a wall as a party wall.

13, The right of receiving more than natural support
from adjacent land or things affixed thereto.

i4. The right of having the whole of a division fence
maintained by a coterminous owner.

15. The right of having public conveyances stopped, or
of stopping the same on land.

16. The right of a seat in church.

" 17. The right of burial.

18, The right of ccnserving open-space toO preserve

park, recreational, historic, aesthetic, cultural, and

natural values on or related to land.”

Section 17, Section 67-602, R.C.M. 1947, is amended to
read as follows:

"67-602., Servitudes not attached to . land. The
following land burdens, or servitudes upon land, may be
granted and held, though not attached to land:

1. The right of pasture, and of fishing and taking
gane.,

2. %he right of a seat in church,

3. The richt of burial.

-] 5=
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4, The right of taking rents and tolls.

5. Thé'right of wayv.

6. The riéht o” taking water, wood, minerals, or other
things.

7. The right of conserving open-space to preserve

park, recreational, historic, aesthetic, cultural, and

natural values on or related to land."

-End-
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Approved by Committee
ocn Naturs]l Resources

HOUSE BILL NO. 341
INTRODUCED BY SEELDEN, BRADLEY, STOLTZ, KIMBLE,

DAY, HUENNEKENS, BERTELSEN

A BILL FOR AN ACT ENTITLED: ¥AN ACT AMENDING THE OPEN SPACE
LAND ACT AND PROVIDING FCR CONSERVATION EASEMENTS; AMENDINC
SECTICONS 62-601, 62-602, 62-603, 62-604, 62-605, 62-6083,

67-601, AND 67-602, R.C,M. 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 62-601, R.C.M, 1947, is amended to
read a3 follows:
"g2-601. Short title. This act shaii-be-kpnuwp-8nd nmay

be cited as the "Open-Space Land and Voluntary Conservaiion

Easement Act.""

Section 2. Section 62-602, R.C.M. 1947, is amended to
read as follows:

"§2~-602, Purposes of act., The legislature finds that
the rapid growth and spread of wurban development are
creating critical problems of service and finance zfor the
state and local governments; that the present and future
rapid population growth in urban areas is creating severe
probiems of urban and suburban living; that-the-provisien
and-prosezyation-of~pernonent-open—~gpace-tang-are—--necessavy

te~~haip-~surb-—urban-cprawt r-te-prevent~-the~spread-of-urban

SECOND READING
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Bl ighb~aad-~detoriarationy-~to-—c eenrage~~4né--a99itst~-N0Ee
ecesncric-—and~dossrable-~nrban~davatepment r-es-help~-provide~oxr
pressrve-——nesessary -~piuhy-reereativratr~hiseorio-and-soenie
ereas-ané-to-eenserve~tand-and-atner-naterat-resources that

this population spread and its attendant development is

disrupting and altering the remaining natural areas, biotic

communities, oceological and geographical formations and,

thereby, providing the potential for the destruction of

scientific, educational, aesthetic, and ecological values;

that the present and future rapid population spread

througpout the state of Montzna into its open-spaces, are

creating serious problems of lack of open-space and

overcrowding of the land; that to lessen congestion and to

vreserve natural, ecological, geographical and geological

elements, the provisior and preservation of cpen-space lands

are necessary to secure park, recreational, historic and

scepnic areas and to ccnserve the land, its biotic

communities, its natural resources, and its geological and

geographic elements in their natural state; that the

acquisition or designation of interests and rights in real

property by certain gualifying private organizations and by

public bodies +o provide or preserve pérmanent open-space
land is esszential to the soluticn o©of these problems, the
accomplishment of these purposes, and the health and weifare
of the citizens of the state; and that the exercise of

-2~ HB 341
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authority to acquire or designate interests and rights in
real property to provide or preserve permamenk Open-space
land and the expenditure of public funds for these purposes

would be for a public purposer; and that the statutory

provision enabling certain qualifying private organizations

to acquire interests and rights in real property to provide

or preserve open-space land is in the public interest.

Pursuane-te In accordance with these findings, the

legislature states that the purposes of this act are to

authorize and enable public bodies and certain qualifving

private organizations voluntarily to provide ard-presewve

permanent-osan-apace-tand-in-urhan-aregs~in-order-po--assink
in--the-~selubion~~ef-che~-probiens-and-the-atbainment-of~-the

ebjeetivea—skated-in-iks-£findingas for the preservation of

native plants or animals, or biotic communities, or

geological or geographical formations of scientific,

aesthetic or educaticnal interest, and to provide for the

preservation of other significant open-space land anywhere

in the state either in perpetuity or for a term of years,

and, furthermore to encourage private participation in such

a _program by establishing the policy to be utilized in

determining the property tax to be 1levied upon the real

property which is subject to the provisions of this act.”

Secticn 3. Section 62-603, R.C.M. 1947, is amended to
read as follows:

-3~ HB 341
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"62-603, Definitions. The following terms whenever
used orxr referred to in this act shall have the following
meanings unless a different meaning is ciearly indicated by
the context:

(a} "Public body" means the state, counties, cities,
towns and other municipalities.

(b} "Urban area" means any area which 1is wurban in
character, including surrounding areas which £form an
economic and socially related regicn, taking into
consideration such factors as present and future populaticn
trends and patterns of urban growth, location of
transportation facilities and systems, and distributicon of
industrial, commercial, residential, governmental,
institutional, and other activities.

(c) “"Open-space land™ means any land in an urban area
which is provided or preserved for (1) park or recreational
purposes, {2) conservation of land or other natural
resources, (3) historic or scenic purpcses, or (4)
assisting in the shaping of the character, direction, and
timing of community development,

{d} "Comprehensive planning” means planning for
development of an urban area and shall include: (1)
preparation, as a guide for long-range development, of
general physical plans with respect to the pattern arnd

intensity of land use and the provision of public

-4~ HBE 341
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facilities, including transportation facilities, together

with long-range fiscal plans for such development; (2)
programming and financing plans for capital improvements;
(3) co-ordination of all related plans and planned
activities at both the intragovernmental and
intergovernmental levels; and (4) preparation of regulatory
and adnministrative measures in support of the foregoing.

(e} ‘“Conservation easement™ means an easement oOr

restriction running with the land and assignable, whereby an

owner of land voluntarily relinguishes to the holder of such

easement or restriction, any or all rights to construct

improvements upon the land or to substantially alter the

natural character of the land or to permit the construction

of improvements upon the land or the substantial alteration

of the natural character of the land, except as this right

is expressly reserved in the instruments evidencing the

easement or restriction. Conservation easements may be

granted either in perpetuity or for a term of vears. If

granted for a term of years, that term may not be less than

fifteen (15) years. An easement granted for a term of years

may be renewed for a term of fifteen (15) or more years upen

the execution of a new granting instrument by the parties, A

CONSERVATION EASEMENT MAY BE APPLIED TO UR3AN OR MONUR3AN

LAND,

(f) "gualified private organization" means a private
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organizations (1} competent to own interests in real

property, angd; {2) which qualifies and holds a general tax

exemption under the Federal Internal Revenue Code, section

501 {c) and; (3) whose organizational purposes are designed

to further the purposes of this act.”

Section 4., Section 62-604, R.C.M. 1947, is amended to
read as follows:

"62-604. Acquisition and designation of real property
by public body. To carry out the purposes of this act, any
public body may {1) acquire by purchase, gift, devise,
bequest or grant title to or any interests or rights in real

property, including land and* water, that will provide a

means for the preservation or provision of permanent

significant open-space land, en& or the preservation of

native plants or animals, or bictic communities, or

geological or geographical formations of scientific,

aesthetic, or educaticnal interest, or both, {2) designate

any real property, including land and water, in which it has

an interest to be retained and used for the preservation and
provision of permanenms significant open-space landz; Fhe-use
of--the--reat (~property--fer-permanent-epen-gpace-tand-shati
eenferm—te-eemprehensive—p}anning-being—aeeiveky-earrieé-—en
fer-—the-urbnn—area—in-whieh-the-preperty-is—&oeatedr or the

preservation of native plants or animais, or bictic

communities, or geological or geographic formations of
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scientific, aesthetic, or educational interests, or both.

Where a public body acquires under this act an interest

in lard less than fee, this acquisition shall be by

conservation easement. Public bodies holding conservaticn

easements shall enforce the provisions of these easements."

Section 5. Section 62-605, R.C.M. 1947, is amended to
read as follows:

"62-605. Conversion or diversion of open~space 1land,
where prohibited--substitution of other realty--convevance
or lease of open-space land authorized. ta+ (1) ¥No
open-space land, the title to, or interest or right in which
has been acquired under this act er~-whieh~-has--peen
desiqnated-as-epen-space-iand-under—-the——autherity--of--this
aet shall be converted or diverted from open;space land use
unless the conversion or diversion is: determinad--by—~the
publtie-—body--to-be-ti}-eusenciat-to-the-orderiy-devetopment
and-greweh-of-ehe-urban-areas-and-{2i-in-accordance-with~the

program-ef-cemprehensive-pianning--fer——the--nrban--area-—in

effect--at-the-time-af-conversien-er-diverasien (a) necessary

to the public interest; {b) not in conflict with the

program of comprehensive planning for the area; and ({(c}

permitted by the conditions imposed at the time of the

creation of the conservation easement. Other real property

of at least equal fair market value and of as nearly as
feasikle equivalent usefulness and location for wuse as
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permanent cpen-space land shall be substituted within a
reasonable period not exceeding one (1) year for any real
property converted or diverted from open-space land wuse.
Fhe--pubiie—-bedy--shaii--assure--that-the-preperey Property
substituted wiit-be is subject to the provisions of this
act.

4b} (2) A pubiie-bedy grantee may convey or lease any
real property it has acquired or which has been designated
for the purposes of this act. The conveyance or lease shall
be subject to contractual arrangements that will preserve

the property as open—-space land and which are consistent

with the express terms and conditions of the grant, unless

the property is to be converted or diverted from open-space
land use in accordance with the provisions of subsection +4a¥
(1) of this section.”

Secticon 6., Section 62-608, R.C.M. 1947, is amended to

read as follows:

"62-608, Taxation of property subject to conservation

casement. where-pubiie-hody-owns-tess~-than--fear Where--an
interest-—in-—-reat--property--tess~-than-the-fee~ta-hetd-by-a
pubtie-body-for-the-purpeses-of-this-actr--assessmenta--made
en~-the~property-for~taxation-shati-refiect-any-echange-in-the
market~~vaine-—of--—the--properey--which--may-resutt-frem~-che
tneerest-held-by-tha-publie—hedyr-Fhe-vatue-of-the-—inbeveste
hetd—-—jpy-—the-~-publie-~pody--shaii-—-be~—sxempe-£from-property
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received from the local planning authority, or the local
planning authority has indicated in writing it will have no
comments, or ninety (90} days have elapsed, whichever first
occurs.,

Section 12. There is a new R.C.M. section that reads
as follows:

Recording and description of land. All conservation
easements shall be duly recorded in the county where the
iand lies so as to effect their titles in the manner of
other conveyances of interest in land ard shall describe the
land subject to said conservation easement by adequate legal
description or by reference to a recorded plat showing its
boundaries. The county <clerk and recorder shall upon
recording cause a copy of the conservation easement to be
placed in a separate file within the office of the county
clerk and recorder and shall cause a copy of the
conservation easement to be mailed to the state department
of revenue.

Section 13. There is a new R.C.M. section that reads
as follows:

Enforcement. Conservation easements may be enforced by
injunction or proceedings in equity. Representatives of the
grantee of the conservation easement shall be entitled to
enter the land in a reasonable manner and at reasonable

times to assure compliance.
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Section 14, There 1is a new R.C.M. section that reads
as follows:

Construction, This section shall not be construed to
imply that any easement, covenant, condition or restriction
which does not have the benefit of this act shall on account
of any provisions hereof be unenforceable. Nothing in this
act shall dimipish the powers granted by any general or
special law to acquire by purchase, gift, eminent domain or
otherwise and to use land for public purposes.

Section 15. Section 67-609, R.C.M. 1947, is
renumbered 62-617,

Section l6. Section 67-601, R.C.M, 1947, is amended to
read as follows:

"67-601. Servitudes attached to land. The following
land burdens, or servitudes upon land, may be attached to
other land as incidents or appurtenances, and are then
called easements:

1. The right of pasture.

2. The right of fishing.

3. The right of taking game.

4. ‘The right of way.

5. The right of taking water, wood, minerals, and
other things.

6. The right of transacting business upon land.

7. The right of conducting lawful sports upon land.
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8. The right of receiving air, light, or heat from or
over, or discharging the same upon or over land.

9. The right of receiving water from or discharging
the same upon land.

10. The right of flooding land.

11. The right of having water flow . without diminution
or disturbance of any kind.

12. The right of using a wall as a party wall,

13. The right of receiving more than natural support
from adjacent land or things affixed thereto.

l4. The right of having the whole of a division fence
maintained by a coterminous owner.

15. The right of having public conveyances stopped, or
of stopping the same on land. -

16. The right of a seat in church,

17. The right of burial.

18, The right of conserving open-space toc preserve

park, recreational, historic, aesthetic, cultural, and

natural values on or related to land.”

Section 17. Section 67-602, R.C.M. 1947, is amended to
read as follows:

"67-602. Servitudes not attached to land. The
following 1land burdens, or servitudes wupon land, may be
granted and held, though not attached to land:

1. The right of pasture, and of fishipg and taking
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game.

2. The right of a seat im church.

3. The right of burial.

4., The right of taking rents and tolls.

5. The right of way.

6. The right of taking water, wood, minerals, or other
things.

7. The right of conserving open-space to preserve

park, recreational, historic, aesthetic, cultural, and

natural values on or related to land."

=End-
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HOUSE BILL NO. 341
INTRODUCED BY SHELDEN, BRADLEY, STOLTZ, KIMBLE,

DAY, HUENNERENS, BERTELSEN

A BILL FOR AN ACT ENTIYLED: "AN ACT AMENDING THE OPEN SPACE
LAND ACT AND PROVIDING FOR COMNSERVATION EASEMENTS; AMENDING
SECTIONS 62-601, 62-602, 62-603, 62-604, 62-605, 62-608,

67-601, AND 67-602, R.C.i, 1947."

BE IT ENACTED BY THE LEGISLATURI OF THE STATE OF MONTANA:
Section 1. Section 62-601, R.C.M, 1947, is amnended to
read as follows:
"g2-601, Short title. This act sheii-be-knewn-and may

pe cited as the "Open-Space Land and Voluntary Conservation

Easement Act,"™

section 2. Section 62-602, R,C.M. 1947, is amended to
read as follows:

"g2-602., Purposes of act. The legislature £finds that
the rapid growth and spread of urban development are
creating critical problems of service and finance for the
state and local governments; that the present and future
rapid population growth in urban areas is croating severe
problems of wurban and suburban living; thaw-che-previsien
and-preservatien-eof-permanent-epen—gpaee-tand-are~-necessary

to--herp--curb--urban-spraviy-we-prevent-the-cpread-of-urban

THIRD RE-DITHNG

10
11
12
13
14
15
16
17
18
i9
20
21
22
23

24

D 06341/02

biight-and--deterierationy;—-to--eneourage-—and--asstse~-mere
econemie-and-desivabie-urban-developmentr-to-hetp-provide-or
preserve--pecessary--parky-reereatienaty-histeriec-and-secenic
areas-and-te-conserve-innd-and-ether-naturak-reseurees that

this population spread and its attendant developnent is

disrupting and altering the remaining natural areas, biotic

cormunities, geological and geographical formations and,

therepby, providing the potential for the destruction of

scientific, educational, aesthetic, and ecological values;

that the present and future rapid population spread

throughout the state of Montana into its open—spaces, are

creating serious problems of lack of open-space and

overcrowding of the land; that to lessen congestion and tc

preserve natural, ecological, geographical and geological

elements, the provision and preservation cof open-space lands

are necessary to secure park, recreational, historic and

gscenic areas and to conserve the land, its biotic

conmunities, its natural resources, and its geological and

gecgraphic elements in their natural state; that the

acguisition or designaticn of interests and rights in real

property by certain qualifying private organizations and by

public bodies to provide or preserve permanert open-space
land is egssential to the solution of these -problems, the
accomplishment of these purposes, and the health and welfare
of the citizens of the state; and that the exercise of
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authority to acqguire or designate interests and rights in
real property tc provide or preserve pesmanemnt cpen-space
land and the expenditure of public funds for these purposes

would be for a public purposer; and that the statutory

provision enabling certain qualifying private organizations

to  acguire interests and rights in real property to provide

or preserve copen-space land is in the public interest.

Pursuant-te In accordance with these findings, the

legislature states that the purposes of this act are to

authorize and enable public bodies and certain qualifying

private organizations voluntarily to provide and-preserve

permanent-open~-space-itand-in-urban-areas-in-order-to--assist
in-~the--sointion--ef-the-probiemns-and-the-attainment-cf-the

okjeetives-seabed-in-iks~Eindings for the preservation of

native plants or animals, or bioctic communities, or

geoliogical or geographical formations of scientific,

aesthetic or educational interest, and to provide for the

preservation of other significant copen-space land anywhere

in the state either in perpetuity or for a term of years,

and, furthermore to encourage private participation in such

a program by establishing the policy to be utilized in

determining the property tax to be levied upon the real

property wiich is subject to the provisiocons of this act."”

Section 3. Section 62-603, R.C.M. 1947, is amended to
read as follows:
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"62~603, Definitions. The foliowing terms whenever
used or referred to in this act shall have the following
meanings unless a different meaning is clearly indicated by
the context:

{a) "Public body" means the state, counties, cities,
towns and other municipalities.

(b} "Urban area”™ means any area which 1is wurban in
character, including gurrounding areas which form an
econonic and socially related .region, taking into
consideration such factors as present and future population
trends and patterns of urban growth, location of
transportation facilities and systems, and distribution of
industrial, commercial, residential, governmental,
institutional, and other activities.

(c) "Open-space land" means any land ir-an-usban-area
which is provided or preserved for (1} park or recreational
purposes, (2) conservation of land or other natural
resources, (3} historic or scenic purposes, or (4}
assisting in the shaping of the <character, direction, and
timing of community development.

{d) “Comprehensive planning" means planning for
development ef--gap--nrbam--area and shall inclade: {1}
preparation, as a guide for long-range development, of
general physical plans with zrespect +to the pattern and
intensity of land use and the provision of public
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facilities, including transportation facilities, together
with long-range fiscal plans for such develcprent; (2)
programning and finrancing plans for capital improvements;
(3) co-ordination of all related plans and planned
activities at both the intragovernmental and
intergovernmental levels; and (4) preparation of regulatory
and administrative measures in support of the foregoing.

{e) "Conservation easement” means an easement or

restriction running with the land and assignable, whereby an

cowner of land voluntarily relirgjuishes tc the holder of such

easenent or restriction, any or all rights to construct

inprovements upon the land or to substantially altexr the

natural character of the land or to permit the construction

of improvements upon the land or the substantial alteraticn

of the natural character of the land, except as this right

is eXpressly reserved in the instruments evidencing the

easement or restriction. Conservation easements may be

granted either in perpetuity or for a term of years. If

granted for a term of years, that term may not be less than

£ifteen (l5) years. An easement granted for a term of years

may be renewed for a term of fifteen {15} or more years upon

the execution of a new granting instrument by the parties. A

CONSERVATION EASEMENT MAY BE APPLIED T0 LRuU.L Oni NONURLAL

LAND.

(£} "Qualified private crganization" means a privato
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crganization: (1} competent to own interests in real

property, and; (2} which gualifies and holds a general tax

exemption under the Federal Internal Revenue Code, section

501 (c) and; {3) whose oryanizational purposes are designed

to further the purposes of this act.”

Section 4. Section 62-604, R,.C.H. 1947, is amended to
read as follows:

"62-604., Acquisition and designation of real property
by public body. To carry out the purposes of this act, any
public body may (1) acquire by purchase, gift, gevise,
bequest or grant title to or any interests or rights in real

property, including land and water, that will provide a

means for the preservation or provision of permarente

significant open-space land, ean& or the preservation of

native plants or animals, or bictic communities, or

geological or geographical formations of scientific,

aesthetic, or educational interest, or both, (2} designate

any real property, including land and water, in which it has

an interest to be retained and used for the preservation and
provision of permanemt significant open-space lands; Fhe-use
of--the--pent--property--for-permancne-open—space-tand~shati
conform-te-eemprehenstve-pianning-betng-getively—-ecarried--on
for--the-urban-area-in-whieh-the-preperty-is-teeatvedr or the

preservation of npative plants or animals, or biotic

communities, or geological or geographic formations of
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scientific, aesthetic, or educational interests, or both.

Where a public body acquires under this act an interest

an_land less than fee, this acguisition shall be by

conservation easement. Public bodies holding conservation

easements shall enforce the provisions of these easements."

Section 5. Section 62-605, R.C.M. 1947, is amended to
read as follows:

"62-605, Conversion or diversion of open-space iand,
where prohibited--substitution of other realty--conveyance
or lease of open-space land authorized. tay (1) No
open-space land, the title to, or interest or right in which
has been acquired under this act ew--which--has-—keen
qestgrated~a5-cpen=space-tand undery thc--autherity—-2 33
aet shall be converted or diverted fron opeﬁ-space land use
unless the conversion or diversion is; determined--by--the
pubiie--pedy--to-be~-{i}-easentiat-to-the-erderiy-devetopment
ang-grewth-ef-the-urban-aveay-and-{2}~in-acecordance-with—the
program-of-cemprehensive-pianning--for--—the—-urban-~aresi--in
effeet--at—the-tine-ef-conversion-ar-diversten (a) necessary

to the public interest; (b) not in conflict with the

program of comprehensive planning for the area; and (c)

permitted by the conditions imposed at the time of the

creation of the conservation easement. Other real property

of at least eqgual fair market value and of as nearly as
feasible equivalent wusefulness and location for use as
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permanent open~space land shall be substituted within a
reasonable period not exceeding cone (1) year for any real
property converted or diverted from open-space land use.
Fhe--pubtie—-body--shati--assure--that—the-preperty Property
substituted wiktt-be is subject to the provisions of this
act. '

tb¥ (2) A pubiie-bedy grantee may convey or lease any
real property it has acquired or which has been designated
for the purposes of this act. The éonveyance or lease shall
be subject to contractual arrangements that will preserve

the property as open~space land and which are consistent

with the express terms and conditicns of the grant, unless

Lie  properily is to be converied or diverled Ly vpen—space
land use in accordance with the provisicns of subsection <ed

(1) of this section.”
Section 6. Section 62-6068, R.C.M. 1947, is amended to
read as follows:

"62-608. Taxation of property subject to censervation

easement. where-pubtie-bedy-owns-tess--enan--feer Where—-an
ineerest--in—-resi--properep-—tess-chon-tne-fes-is-netd-by-a
pubtie-body~for-the-purpeses-of-this-aetr- ~assessments--made
sn~the- prepevey-for-taxation-shatl-refiece-any-change-in-ha
marhet-~vaine--ef--the-~preperey—-whiteh--mav~resute-fxom-the
tneerest-hetd~by-the-pubiie-bodyr-the-vatne-ef-the~--inkeress
neid--by--the--subiie~~-bedy--shati--be--ernempe-fron-preoperey
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earation-te-the-same-extent~as-ether-property-evwned--by--the
pabtie-bedysr

Assessments made for taxation on property subject tc a

conservation easement either in perpetuity or for a term of

years shall be determined on the basis of the restricted

purposes for which the property may be used. The value of

the interest held by a public body or qualifying private

organization shall be exempt from property taxation.

Expiraticn of an easement granted for a term of vears

shall not result in a reasses: .ent of the land for property

tax purposes if the easement is renewed and the granting

instrument reflecting _the renewed easement is executed and

properly filed not later than fifteen (15) days after the

date of expiration.,”

Section 7. There is a new R.C.M. section that reads as
follows:

Easements -- type allowed. Easement or restrictions
under this act may prohibit or 1limit any or all of the
following:

{1} Structures. Construction or vlacing of buildings,
camping trailers, house trailers, mcbile homes, roads,
signs, billpboards or other advertising, utilities or other
structures on or above the ground.

(2) Landfill, Dumping or placing of soil or other
substance or material as landfill, or dumping or placing ot
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trash, waste or unsightly or offensive materials.

(3) Vegetation. Removal or destruction of trees,
shrubs or other vegetation.

{4) Loam, gravel, etc. Excavation, dredging or
removal of leoam, peat, gravel, soil, rock or other material
substance.

(5) surface use. Surface use except for such purposes
permitting the land or water area to remain predominantly in
its existing condition.

(6} Acts detrimental to conservation. Activities
detrimental to drainage, flood control, water conservation,
erosion control or soil conservation or fish and wildlife
habitat and preservation.

{7} Subdivision of land. Subdivision of land as
defined in section 11-3861.

{8) Other acts. Other acts or uses detrimental to
such retention of land or water areas in their existing
conditions.

(9) The term "land" in subsections (2) and (3) above,
includes land under water, and water, and water surface.

Section 8. There is a new R.C.,M. section that reads as
follews:

Acquisition of conservation easements ™ by gqualified
private organizations. Any gualified private organization
may acquire by a conservation easement, by purchase or gift,
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devise, bequest, or grant, title to any interest or
interests in rights in real property, including land and
water, that will provide a means for the preservation or
provision of permanent significant open-space land and/or
the preservation of native plants or animals, or biotic
communities, or geological or geographic formations of
scientific, aesthetic, or educatiocnal interest.

Section 9. There is a new R.C.M. section that reads as
follows:

Conservation easements run with the land -
enforceability. The provisions of secticns 58-305, 58-306,
and 58-307, notwithstanding, for the purposes of this act,
all conservation easements, whether held by public bodies or
qualifying private organizations, shall be cénsidered to run
with the land, whether or not such fact is stipulated in the
instrument of conveyance or ownership and no conservation
easement shall be unenforceable on account of lack of
privity of estate or contract or lack of benefit to
particular land or on account of such conservation easement
not being an appurtenant easement, or because such easement
is an easement in gross.

Section 10. There is a new R.C.M. section that reads
as follows:

Assignability. For the purposes of this act, all
conservation easements ‘shall be assignable unless the
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instrument of conveyance or ownership expressly étipﬁlates
otherwise, and no conservation easenent shall be
unenforceable on account of the benefit being assignable or
being assigned to any other government body or private
organization unless such assignment has vioclated the express
terms of the instrument of conveyance or ownership; p£ovided
that the assignees must be gualified under the terms of this
act to hold a conservation easement.

Section il. There is a new R.C.M. section that reads
as follows:

Review by local planning authority. In order to
minimize conflict with local comprehensive planning, all
conservation easements shall be subject to review by the
appropriate local planning authority for the county within
which the land 1lies priocr to reccrding. It shall be the
responsibility of +the entity acquiring the conservation
easement to present the proposed conveyance of the
conservation easement to the appropriate local planning
authority. The local planning authority shall have ninety
(90} days from receipt of the propeosed conveyance within
which to review and to comment upon tie ri:lationship of the
proposed conveyance to comprehencive plarning for the area.
Such corments will not be binding on the proposed grantor or
grantee, Dbut shall be merely adviscry 1in nature, The
proposed conveyance may pe recorded after comments have been
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received from the local planning authority, or the 1local
planning authority has indicated in writing it will have no
comments, or ninety (90) days have elapsed, whichever first
occurs.

Section 12. There is a new R.C.M. section that reads
as follows:

Recording and description of land. All conservaticn
easements shall be duly recorded in the county where the
land lies so as to effect their titles in the manner of
other conveyances of interest “n land and shall describe the
land subject to said conservation easement by adequate legal
description or by reference to a recorded plat showing its
boundaries. The county c¢lerk and recorder shall upon
recording cause a copy of the conservation easement to be
placed in a separate file within the office of the county
clerk and recorder and shall cause a copy of the
conservation easement to be mailed to the state department
of revenue.

Section 13. There 1is a new R.C.M. section that reads
as follows:

Enforcement. Conservaticn easements may be enforced by
injunction or proceedings in equity. Represertatives of the
grantee of the conservation easement shall be entitled to
enter the land in a reasonable manner and at reasonable

times to assure compliance.
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Section 14. There is a new R.C.M. section that reads
as follows:

Construction. This section shall not be construed to
imply that any easement, covenant, condition or restricticn
which does not have the benefit of this act shall on account
of any provisions hereof be unenforceable. Nothing in this
act shall diminish the powers granted by any general or
special law to acquire by purchase, gift, eminent domain or
otherwise and to use land for public purposes.

Section 15. Section 67-609, R.C.M. 1947, is
renunbered 62-617.

Section 1l6. Secticn 67-601, R.C.M. 1947, is amended to
read as follows:

"67-60k. Servitudes attached toc land. The following
land burdens, or servitudes upon land, may be attached to
other 1land as incidents or appurtenances, and are then
called easements:

1. The right of pasture.

2. The right of fishing.

3. The right of taking gamne.

4, The right of way.

5., The right of taking water, wood, minerals, and
other things.

6. The right of transacting business upon land.

7. The right of conducting lawful sports upon land.
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8. The right of receiving air, light, or heat from or
over, or discharging the same upcn or over land.

9. The right of receiving water from or discharging
the same upon land.

10. The right of flooding land.

11. The 1right of having water flow without diminution
or disturbance of any kind,

12, The right of usiry a wall as a party wall,

13. The right of receiving more than naturai support
from adjacent land or things affixed thereto.

l4, The right of having the whole of a division fence
maintained by a coterminous owner.

15, The right of having public conveyances stopped, or
of stopping the same on land.

l6. The right of a seat in church.

17. The right of burial.

18. The right of conserving cpen-space Lo praserve

park, recreational, histcric, aestheiic, cultural, and

ndatural values i1 ur velated to land.”

section 17. Section 87-60:. R,C.M., L947, :s ancivizt to
read as follows:

"67-602, Servitudes not attached to land. The
following land burdens, or servitudes wupon land, may e
granted and held, though not attached to land:

1. The right of pasture, and of fishing and taking

-15- i 34l
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game.

2. The right of a seat in church.

3. The right of buvial.

4, The right of taking rents and tolls.

5. The right of way.

4, The right of taking water, wood, minerals, o; other
=hings,

7. 'The right of conserving open-space Lo preserve
park, recreational, historic, aesthetic, cultural, and
natural values on or related to land.”

=kl
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March 31, 1975

SENATE COMMITTEE OF THE WHOLE
AMENDMENTS TO HOUSE RILI. NO. 341
amend Senate Commitiece on Taxation Amendments, dated Mareh 26, 1975,
as follows:

1. Amend amendment No. 1.
Strike: Amendment No. 1 in its entirety

and Amend House Bill No. 341, third reading, as follows:

2. Amend page 9, section 6, lines 4 through 5 and line 6.

Following: "easement"
Strike: ‘"either in perpetuity or for a term of vears shall be

determined on the basis of the restricted purposes for
which the property may be used"

Insert: "in perpetuity, or for a term of years where a public
body holds the term conservation easement, shall
be determined on the basis of the restricted purposes
for which the property may be used, provided, however,
that such assessment shall not, by reason of this act,
be reduced below the value such property would have for
agriculture or silviculture purposes. Asscssments made
for taxation on property subject to a conservation
casement for a term of years where a "qualified private
organization” holds the conservation easement shall be
determined on the basis of the restricted purposes for
which the property may be used, provided, however, that
the assessed value on any land subject to a conservation
easement held by a "qualified private organization" for
a term of years shall not, by reason of this act, be
reduced below the classification or assessed value in
effect at the time of the grant.

The obtaining of any tax benefit by reason of the
granting of a conservation easement shall not be
construed as a continuing contract and the legislature
may remove any such tax benefit."



March 26, 1975

SENATE COMMITTEE ON TAXATION

AMENDMENTS TO HOUSE BILL NO. 341

That lHouse Bill 341, third reading, be amended as follows:

1. Amend page 8, section 6, lines 16 through line 14 page 9.
Following: line 15
Strike: Section 6 in its entirety
Renumber: All subsequent sections

AND AS SO AMENDED, BE CONCURRED 1IN
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BOUSE EILL KEO. 341
INTRODUZED BY SHELDER, BRADLEY, STOLTZ, ¥ "MBLE,

DAY, HUESNERERS, BERTELSER

A BILL FOE A¥ ACT ENTITLED: “AR ACT AMENDING THE OPEF SPACE
LAND ACT AND PROVID1NG POR CONSERVATION EASEMERTS; AMENDIRG
SECTIONS 62-6G1, 62602, 62-603, 62-604, 62-605, 62-608,

67-601, AND 67602, R.C.M. 1987.®

BE IT ENACTED EY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 62—601, R.C.M. 1947, is amended to
read as follows:
m52-60t. Short title. This act shall-be—known and may

be cited as the "Open-Space Land and Voluntary Conservation

fagement hct.™®
Section 2. Section 62602, R.C.M. 1947, is amended to

read as follows:

n62-602. Purposes of act. The legislature finds that
the rapid growth and spread of wuarban development are
creating critical problems of service and finance for the
state and local governments; that the present and future

rapid population growth in urban areas is creating severe

problems of urban and suburban living;
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thjis population spread apd its attendapt development is
disruptipg apd altering the resaiping patural areas, biotic
Bupitie eological and _geograrhical formations and,
thereby, providi the oteptial for the destruction of
ieptifjc educatji 1 esthetic, and_ecological values;

that the presept _apd _fuiure Tapid population spread
hroughou b stite of Montana to_its o spaces Ie

creating serjous problems of lack of open_space and

o¥ercrowding of the land; that to lessen congestion and to

preserve natural, ecological, geographical and_ geological

elements, the prowvision and preserwation of open-space lands

are npecessary _to secure park, Trecreationail, historic and

scenic areas _and to_ _conserve the land , its biotic

communities, its natural resources, apd its_geological and
geoqraphic_elements jin _their _npatural _state; that the

acquisition or dJdesignation of interests and rights in real
property by certainm gualifying private organizationms apd by
puablic -bodies to provide or preserve permaneat open—space
land is essential to the solution of these problems, the
accomplishsent of these purposes, and the health and welfare
of the citizens of the state; and that the exercise of
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anthority to acqguire or desigpate interests and rights ip
real property to provide or preserve persanest open—space
land and the expenditure of public funds for these purposes
would be for a public purposews; _and that the statutory
provision epablipg certain gualifyjing private organjzations

to__acguire interests and rights in real property to_ provide

OF preser¥e opep-space land is in the public interest,
Puesvapt—te In___accordance with these findings, the

legislature states that the purposes of this act are to

authorize and enable public bodies and certain qualifying

private organizations voluntarily to provide apd—presersse

ebjectives—stated—3n ite-findings for _the preservatioen of

pative plants orf apimals, or biotic comsunities, or

geological or geographical formations of scientific,

aesthetic or_ _educational interest, and to provide for the

preservation of other significant opep-—cpace land anvwhere

in__the state eitber in perpetuity or fer a tera of jears,

and, furtherumore to_encourade private participation ipn such

a__rrogran by _establishing the policy %o be utilized in

determining the property tax to _be levied upon the real

property which is subject to the prowisions of this act.®

Sectien 3. Section 62603, R.C.M. 1947, is amended to
rezd as follows:
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"62-603. DbPefinitions. The following terms vhenever
used or referred to in this act shall aave the following
meanings unless a different meaning is clearly indicated by
the context:

fa) *Public body"™ means the state, counties, cities,
towns and other municipalities.

{b) ™Orban area™ means any area which is uarban in
character, including surrounding areas which fors an
econcaic and socially related region, taking intoc
consideration such factors as present and fuiure population
trends and patterns of urban growth, location of
transpeortation facilities and systems, and distribution of
industrial, commercial, residential, governsental,
institutional, and othker activities.

{c} ™Openr—space land® peans any land is—en-urbasarea
whick is provided or preserved for ({1} park or recreatiornal
pUrposes, {2} conservation of lapd or other natural
rescurces, (€3] historic or scenic porpeses, ol (4)
assisting in the shaping of the character, direction, and
tizing of community developzent.

{d) "Comprehensive planning® neans planning for
development ef—an—aebas—aves and skall include: (i}
preparation, as a cguide ftor long-rtange dJdevelopaent, of
general physical plans with respect to the pattern and
intensity of land use and the provision of public
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facilities, including transportation facilities, together
with long-—range £iscal plans £for such development; (2)
prograsaing aad financing plams for capital improvements;
{3) co-ordisation of all related plans and planned
activities at both the intragovernmental and
intergovernmental levels; and (#) preparation of regulatory
and administrative measures in support of the foregoing.
"Con vatio eases - eans e mepnt_ o

restriction rupping with the lapd and assigpable, whereby ap
owner of land volmptarjily relingmishes to the holder of such
easemept or restriction, any or all rxights to construct
improvesents _upon _the land or to gubstantially alter the
patural charecter of the land or to permit the cobstruction

of improvements upon tb nd or the substantial alteration
of the patur haracter of th nd, eicept as__this_right

is__expressly reserved _ipn _the instrurents evidencing the

easement op restriction. Conservation easements may _be

granted either in perpetuity _or for a ters of years. 1If

granted for a term of years, that term may not be less ~thanp

fifteen {15} years. _Ap easemept granted for a term of years

may be renewed for a term of fifteen (15} or more years upoen

the execoiion of a_new grapting instrument by the parties. 2

CONSERVATION EASEMENT sAY BE APPLIED TO URBAN OR NONURBAN

LAND.

(f} "Oualified private organization™ means a private
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organization: (1) competent to own interests in real

property; and (2) which qualifies and holds a general tax

exemption under the Federal Internal Revenue Code, section

501 (e); and (3) whose organizational purposes are designed

to further the purposes of this act.”

Section 4. Section 62-604, P.C.M., 1947, is amended to
read as follows:

"52-604. BAcguisition and desionaticn of real property
by public body. To carry out the purposes cf this act, any
public body may (1) acquire by purchase, gift, devise,
bequest or grant title to or any interests or rights in real

property, including land and water, that will provide a

means for the preservation or provision of permanent

significant o©open-space land, end or the breservation of

native plants or animals, or biotic communities, or

geological or geographical formations of scientific,

aesthetic, or educational interest, or both, (2) designate

any real property, including land and water, in which it has

an interest to be retained and used for the preservation and
provision of permenemt significant open-space landsr; Phe-use
eof-ehe-real-properey-for--permanent--open-spaee-—-tand--shatd
eonform--to-eomprehensive-planning-eing-aetively-eaxried-on
fer-the-arban-area-in-vwhich-khe-preparev-ta~ieeaeeds cr the

preservation of native wplants or animals, or biotic

communities, or aeclogical or cageccorenhic formations of
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scientific, aesthetic, or educational interesis, or both.
fhere a_public body acgynires under this act _an interest

d__le thap eg this acguisition hall be b

conservation _easement. Public bodies holding conservation

easements shall epforce the provisions of these _easepents.™

Section 5. Section 62605, R.C.N. 1547, is amended to
read as follows:

"62—605. Coaversion or diversion of open-space land,
where prohibited-—substitution of other realty—conveyance
or lease of open-space lana auvthorized. 4ay (I FKo

open-space land, the title to, or interest or right in which

has been acquired under this act er—whieh—has—beed

a8t shall be converted or diverted from open-space land use

unless the conversion or diversion is: detersifed—by—the

¢ ! . ] 5 : . .
effeet—at—ihe—tineof—aonversion-or-diversion (a} necessary

to_ _tbe public interest; (b} not in_ conflict with the

rogram_ of _comprehensive _plannirg for the area; and _ (c}

permitted by the conditions jmposed at the tire of the

creagticn cf ithe conservation gascsent. Gther real property

of at least egual fair market value and of as nearly as
feasible eguivalent =esefulness and location for use as

~7- HB 381
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peraapest open~space land shall be substituted within a
reasonable period not exceeding ome (1} year for any real
property converted or diverted from open—space land use.
Ehe—pablio—body—shall-—assare—that—the—prepersty Property
substituted widl-be iz subject to the provisions of this
act.

b}y (2) & publie—bedy grantee may convey or lease any
real property it has acguired or which has been desigbated
for the purposes of this act. The conveyance or lease shall

be subject te contractual arrangekents that will preserve

the property as open-space land and which are consistent

with the express terms and copnditions of the grant, unless

the property is to be converted or diverted from orea-space

land use ik accordabce with the provisiorns of subsection {a)

{13} of this section.®
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eaxation~ke-the-agme-extent-as-other-proserey—o ned--bv--the
wublie-beodvs

2agessmenta-made-far-earakion-on-nrencrev-auhject—to--a

eonservatien-—easement—eaither—in-pernetnisy-or-for-a-term-as

vears-shall-be-determined-on-the--hosin-—gf--the--reakricted

surnased—-fpr-—which-ehe-sroperbv—mav-he—usads-—Fhe-value-as

tha-inkarest-held-hy—n-publtie--hodv-—ar-—guatifving-—-private

erxaanigation-ashaltli-ba—axempe-—from-sranarky—kanakions

Eumiration-~of-——mn-—apaament-aranted-—fsu-n-bkarm-af-venrs

ahall-mnet-resulb—in-a-weasseagmank-nf-tha-tand-Efar-——nroperes

rax--—surpedes——~+f-—tha——casement-ia~renewed—and-the-aranbine

ingerumenk-reflockins-—she-remavwad-easement-ta—-—executad~-—and

proapesiy-—~£filed-——noe--later-than-fifecen-{15}-days-aftex-the

date-pf-axpirakions

SECTINN 6. SECTINM 2-€ng, »,C,M, 1947, IS AMENDED ™0

TEAD AS FOTLOYS @

"RZ=-FN3. maxation of pronerty subiect to conservation

easement, where-sublie-bedv-awns-leas-than~--feec Where--an
ipterese——in--repl-~premerkty—-lesa-than-the-£fee-ia-heid-bv-a
pubiie-bedv-ﬁer-the—nﬁraeses—ef-this—aetf-—asseaaments-——aée
epn-the-nrenerev-Lfor-taxation-shali-refleet-any-change-in-the
markek—-vaiue--of-—the-—sreperdv--~which--mav-sesnit-£rer-the
iptereak-held-by-the-mublie-bedvr--Fhe-value-aé-the-inkerese
held-by-eha-—-publiie--badyv—-ahall--be--exernt—-£vom--—nreperty

Lanakion--e@-—khe—same-extenk-an-sther-premerev-swned-by-the
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pubiie-hedys

rssessments made for taxation on property subject to a

conservation easement eisther-in-pearpetusty-or-for-a-term-eof

vears—sheli-be-determined-on-the—-basia--pf-—~tha-—respriected

purseses——for--whieh-~the--propereyp—-mav—-pe--uged FITHEP IN

PERPETUITY OP. FOR A TEPM OF YEARS WHEPE A PUBLIC BODY OR A

QUALIFYING PRIVATE ORGANIZATION HOLDS THE CONSEPVATINN

EASEMENT, SHALL BE DETERMINED ON THE BASIS OF THE RESTRICTED

PURPOSES FOR WHICH THE PROPERTY MAY BE USED, THE MINIMUM

PSSESSED  VALUE FOR LAND SUBJECT TO AN EASEMENT CONVEYLD

UNDER THIS CHAPTER MAY NOT BE LESS THAN THE ACTUAL ASSESSED

VALUE OF SUCH LAND IN CALENDAR YEAR 1973. B2ANY LAND SUBJECT

TO SUCH EASEMENT MAY NOT BE CLASSIFIED INT? A CLASS

AFFORDING A LESSER ASSESSED VALUATION SOLELY BY REASON OF

THE CREATION OF THE EASEMENT. ¥IN-PERPEFHIF¥4-0OR-FEP--p--PEIM

AF ==Y E3RE == WHERF=—3-—-PUBRIC-BAB¥-HELBE-FHF-PRAN-CQHEERYETEAN

EASEMENT;-CHALE-BE-BREPERMNINER-AN -PHE-BRAGF5~ eF -PHE - RECPRICPED

PURDAEES-FAR-WHI€H-~PHE--PROPEPPY¥ = MR ¥~ —BE~~USER 7~ - PROVIBRBY

HOWEVYERy~-FHRAP--EPCH- A5 ESEMENTF - HALL- AR 7 ~B¥ ~REAECN-OF-PHES

APy -BE-RERHERB-BRLOW-PHE-YALUE-SUEH~PREPREPRY ~ WO LB -HAVE~FAP

FERICBRFHPE-9P-EI LV IEELPERE-FEHRPOSER s ~~ A5 EESGEMENPS - MABE-~FER

PANATEAHN-BN~PROPERTY - SBRIEETP-FG-A-CONBERYARION - BASRMENT-~FOR

A=~PBRM--BF~~¥BARS--WHERE-A-EQUALIFIED-PRIVAPE-SRGANE EATEONL

ESEBS-FPHE-COHSERY AP E0H - EASEMENP-GHA b -BR ~PEPRAMINER -~ OGN -~ FHE

BARES—~BF-PHE-RESPEFCPER~-PHEPAB RS- FAR~WHICH -PHR-BROPERPY ~ W AN
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SUCH-SAX-RENERIT, The valye of the jinterest held by a public
alifyi ivat apizatiop shall be ezempt from

properiy taxatiop.

Expiration of an_ easewent granted for a term of _years
shall pot resnlt j» a reassesspept of the land for property
tax_ purposes Jif the easepent is _reneved and _the granting
instrument reflecting the renewed pasement is_ executed and

properly filed not later thap fifteen (15} days _after the

date _of expiration."™

Section 7. There is a new R.C.M. section that reads as

follows:

Easements -— type allowed. Faseaent or restrictions
under this act may prohibit or limit anry or all of the
following:

{1} Structures. Constraction or placing of buildings,
camping trailers, house trailers, =mobile homes, roads,
sigas, billboards or other advertising, utilities or other

-1 B8 341
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structures on or above the ground.

f2) Landfill. Dumping or placing of soil or other
substance or material as landfill, or dumping or placing of
trash, vwaste or unsightly or offensive materials.

{3) Vegetation. kesoval or destruction of trees,
shrubs or other vegetation.

{4) Loam, gravel, etc. Excavation, dredging or
resoval of loam, peat, gravel, scil, rock or other aaterial
substance.

{5) Surface use. Surface use except for such purposes
permitting the land or water area to remain predominantly in
its existing condition.

(6) Acts detrisental to conservation. Activities
detrimental to drainage, flood control, water comnservation,
erosion control or soil conservation or fish and wildlife
habitat and preservation:

{7y  Subdivision of land. Sabdivision of lard as
defined ir section 11-3861.

(8) Other acts. Other acts or uses detrisestal to
such retention of land or water areas in their existing
conditions.

{9} The term ™land™ in subsections (2} and (3) above,
includes land under water, and water, and water surface.

Section 8. There is a new R.C.M. section that reads as
follows:

—12— HB 341



(8}

10
1
12
13
14
15
16
17
18
15
20
21
22
23
24

25

HBE 0341/05

Acguisition of conservation easements by gualified
private organizatiomrs. Any qualified private organization
may acguire by a comservation easement, by purchase or gift,
devise, beguest, or grant, title to any interest or
interests in rights in real property, including land and
water, that will provide a means for the preservation or
provision of permanent significant open-space 1land and/or
the preservation of native plants eor animals, or biotic
communities, or geological or geographic foreations of
scientific, aesthetic, or educational interest.

Section 3. There is a new R.C.M. section that reads as
follows:

Conservation easesents ran with the land —
enforceability. The provisions of sections 58-305, 58-306,
and 58-307, notwithstanding, for the purposes of this act,
all conservation easements, whether held by public bodies or
qualifying private organizaticns, shall be considered to run
with the land, whether or mot such fact is stipulated in the
instrument of conveyance or ovnership and no conservation
easemsent shall be unenforceable on account of lack of
privity of estate or contract or lack of bepefit to
particular land or on account of such conservation easement
not being an appurtenant easement, or because such easement
is an easerent ian gross.

Section 0. There is a new R.C.B. section that reads

—13— . I8 341

oo -

0
1n
12
13
14
15
16
17
I8
19

20

BE 0341/05

as follows:

Assignability. For the purposes of this act, all
conservation easements shall be assignable unless the
instrument of conveyance or ownership expressly stipulates
othervise, and no conservation easenent shall be
unenforceable on account of the benefit being assignadle or
being assigned +to any other government body or private
orgamization unless such assignment has violated the express
teras of the instrument of conveyance or ownership; provided
that the assignees must be gualified under the terms of this
act to hold a conservation easement.

Section 11. <There is a newvw R.C.M. section that reads
as follows:

Review by 1local planning aunthority. I order to
minimize conflict with local comprehensive planping, all
conservation easements shall be subject to review by the
appropriate local planning authority for the county within
which the land 1lies prior to recording. It shall be the
responsibility of the entity acgquiring the conservation
easesent to present the proposed conveyance of +the
conservation easement to the appropriate 1local planring
anthority. The local planning authority shall have ninety
(90) dayslfron receipt of the proposed conveyance within
which to reviev and to comment upon the relationship of the
proposed conveyance to coaprehensive planning for the area.

— HB 341
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Such comments will not be binding on the proposed grantor or
grantee, but shall be mnerely advisory in nature. The
proposed conveyance may be recorded after comsents have been
received froa the local planning authority, or the 1local
planning authority bas indicated in writing it will have no
coaments, or ninety (90} days have elapsed, whichever first
OCCULS .

Section 12. There is a new R.C.B. section that reads
as follows:

Recording and description of land. 411 conservation
easements shall be duly recorded in the coanty where the
land lies so0 as to effect their titles in the mamper of
other conveyances of interest in land and shall describe the
land'suhject to said comservation easement by adeguate legal
description or by reference to a recorded plat showing its
boundaries. The coanty clerk and recorder shall upon
recording cause a copy of the conservation easement to be
placed in a separate file vithin the office of the county
clerk and recorder and shall cause a copy of the
conservation easement to be mailed to the state Jdepartment
of revenue.

Section 13. There s a pew R.C.N. section that reads
as follows:

Enforcement. Conservation easements may be enforced by
injunction or proceedings in equity. Representatives of the

—15— BB 341
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grantee of the conservation easement shall be entitled to
enter the land in a Treascnable manner and at reasonable
tikes to assure compliance.

Section J4. There is a nevw E.C.M. section that reads
as follows:

Construction. This section shall not be construed to
imply that any easement, covenant, condition or restriction
which does not bhave the benefit of this act shall on account
of any provisions hereof be unenforceable. Rothing in this
act shall diainish the powers granted by any general or
special law to acquire by purchase, gift, eminent dcmain or
otherwvise and to use land for public purposes.

Section 15. Section 67609, B.C.M. 1947, is
renuabered 62-617.

Section 16. Section 67-601, R.C.M. 1947, is amended to
read as follows:

®57-601. Servitudes attached to land. The following
land burdens, or servitudes upon land, may be attached to
other land as incidents or appurtenances, and are then
called easements:

1. The right of pasture.

2. The right of fishing.

3. The right of taking game.

5. The right of way.

5. The right of taking water, wood, ainerals, and
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other things.

6. The zight of transacting busipess upon land.

7. The right of conducting lawful sports upon land.

8. The right of receiving air, light, or heat fros or
over, or discharging the same npon or over land.

9. The right of receiving water from or discharging
the same upon land.

10. The right of flooding land.

11. The right of having water flow without diminotion
or disturbance of any kind.

12. The right of using a wall as a party wall.

13. The right of receiving more than natural support
from adjacent land or things affixed thereto.

14. The right of having the whole of a division fence
maintained by a coterminous owner.

15. The right of having public conveyances stopped, or
of stopping the same onr land.

16. The right of a seat in church.

t7. The right of burial.

¥8. The right of conserving open space_to preserve
park, _recreatio historic aesthetic cultural and
ratural values on_or related to_ Jland.™

Section 17. Section 67602, B.C.M. 1947, is amended to
read as follows:

*67—602. Servitades not attached to land. The
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following lard burdens, or servitudes apon land, may be
granted and held, though not attached to land:

1. The right of pastore, and of fishing and taking
game.

2. The right of a seat in church.

3. The right of burial.

4. The right of taking rents and tolls.

5. The right of way.

6. The right of taking water, wood, minerals, or other
things.

3. _The pight of conserying oper space _to__preserve
park, pecreational, bistoric, aesthetic, cultural, and

nataral wvalues_on or related to land.™

—End -
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