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~B>LL«O • .ul_ ~ 
H<TRODUC.D BY ~j::ti;:.; ~ 
A BILL F~?.~~~nAJ.'I ACT AHEUDING THE OPLN SPACE 

LN>D ACT A..'ID PROVIDING FOR CO~~SERVATION EASE~lENTS; AMENDING 

SECTIOHS 62-601, 62-602, 62-603, 62-604, 62-605, 62-608, 

67-601, A:<rD 67-602, R.C.:~. 1947." 

BE IT ~NACTED BY THE LEGISk~~UP£ OF THE STATE 0? MONTM~A: 

Section 1. Section 62-601, R.C.~,:. 1947, is amended to 

y-ea.,_-: ...1s ..=ollo~.·JS: 

"62-601. Short title. This act ~fte~~-ee-kfteWR-a~ ~ay 

be cited as the "::>pen-Space Land and Voluntary Conservation 

i:aseroent Act.•• 

Section 2. Section 62-602, R,C,M. 1947, is amended to 

read as follows: 

•62-602. Purposes of act. The legislature finds that 

the rapid growth ana sprea5 of urban development are 

creating critical ;:orobler..s of service and finance for the 

state and local governments; that the present and =uture 

raPid po~ulation growth in urban areas is creatina severe 

probler.ls of urban and s·.1t>urban living; e!o!.ae-e!ole-!'rev:!:eieft 

aft~-!'reeervaeieft-e~-~rmaftefte-e!'eft-e!'eee-~afte-ere--!'leeeeeary 

ee--!o!.ei!'--e~re--~eal'l-e!'raw~T-ee-!'revel'l4!-efte-e!'reae-e~-~rbaft 

eii~f!.~-aft~--~eeerieraeieftT--ee--el'lee~ra~e--eft~--aeeiee--Mere 
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eeefte~ie-afte-deeira&ie-~reaft-deveie~el'leT-ee-!o!.ei!'-~eviae-er 

~eeer¥e~eeeeeary-!'arkT-reerea~:!:efteiT-!olieeer:!:e--el'lft--eeeftie 

areae--a!'la-ee-ee!'leerve-~aftd-a~-ee!oter-l'lae~re±-rese~~eee that 

t~is topulation spread and its attendant cevelopment is 

disrupting and altering the remaining natural areas, biotic 

communities, geological and qeographical formations and, 

thereby, providing the potential for the destruction of 

scientific, educational, aesthetic, and ecological values; 

that the present and_ future_ rapid_ population _spread 

throughout the state of l!ontana into its open-spaces, are 

creating serious problems of lack of open-space and 

overcrowding of the land1 that to lessen congestion and to 

preserve natural, ecological, geographical and qeological 

elements, the provision and preservation of open-space lands 

are necessary to secure park, recreational, historic and 

scenic areas and to conserve the land, its biotic 

communities, its natural resources, and its geological and 

geographic elements in their natur~l state; that the 

~:.cquisitio!l or designation o£ interests an~ righ·t.s in real 

",ropert:' by certain qualifying private organizations and by 

public vodies to ~)rovide or pr,2serve ~e~~el'le!'te open-space 

land is essential to b1e solution of t:>e3e probleLs, ti~e 

accomplishment of these purposes, an..; the he.=.ltn and welfare 

of the citizens of the sta'-:c; an'" that the exercise of 

authority to acquire or designate interests and rights in 
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real property to provide or preserve ~~aftee~ open-space 

lan~ and the e~penditure of public funds for these purposes 

would be fa~ a public purpose~; and that the statutory 

provision enabling certain qualifying private organizations 

to acquire interests and rights in real property to provide 

or preserve open-space land is in the public interest. 

P~e~afte--ee In accordance with these findings, the 

legislature states that the purposes of this act are to 

authorize and enable public bodies and certain qualifying 

private organizations voluntarily to provide eft&--ppeeerve 

~~fteee--epee-epeee-±a~-~ft-~eae-aPeae-~e-ePaeP-~e-aee~e~ 

~e-~fte-ee±~e~eft-er-efte-pPeh±eme-aea-efte--ae~aiemeft~--e~--efte 

eh;eee~vee--e~eeee--~e--~ee-r~ftaie~e for the preservation of 

native plants or animals, or biotic communities, or 

geological or geographical formations of scientific, 

aesthetic or educational interest, and to provide for the 

preservation of other significant open-space land anywhere 

in the state either in perpetuity or for a term of years, 

and, furthermore to encourage private participation in such 

a progr~~ by establishing the policy to be utilized in 

determining the property tax to be levied upon the real 

property which is subject to the provisions of this act.• 

Section 3. Section 62-603, R.C.M. 1947, is amended to 

read as follows: 

•62-603. Definitions. The following terms whenever 
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used or referred to jn this act shall have the following 

meanings unless a different meaning is clearly indicated by 

the context: 

(a) "Public body" means the state, 

tcwns and other municipalities. 

counties, cities, 

(b) "Urban area" means any area which is urban in 

character, including surrounding areas which 

economic and socially related region, 

consideration such factors as present and future 

trends and patterns of urban growth, 

form an 

taking into 

population 

location of 

·transportation facilities and systems, and distribution of 

industrial, commercial, residential, governmental, 

institutional, and other activities. 

(c) "Open-space land" means any land in an urban area 

which is provided or preserved for (1) park or recreational 

purposes, (2) conservation of land or other natural 

resources, (3) historic or scenic purposes, or (4) 

assisting in the shaping of the character, direction, and 

timing of community development. 

(d) "Comprehensive 

development of an urban 

planning" 

area and 

means 

shall 

planning 

include: 

for 

(1) 

preparation, as a guide 

general physical plans 

intensity of land use 

for long-range development, of 

with respect to the pattern and 

and the provision of public 

transportation facilities, together facilities, including 
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with long-range fiscal plans for such development; (2) 

?ro;:::-3;:uning and financinc: plans for capital improve~ents; 

(3) co-or:'\ina:.ion of all relatecl plans an C. rlanned 

activitiea at both the intragovernmental and 

intergoverru~ental levels; and (4) preparation of regulatory 

and aaministrative ~easures in support of the foregoing. 

(e) ":onservation easement~ means an easement or 

restriction running with the land and assignable, whereby an 

owner of land voluntarily relinquishes to the holder of such 

easei:'.ent or res·triction, any or all rights to construct 

improve;nents upon the land or to substantially alter the 

natural character of the land or to permit the construction 

of improvements upon the land or the substantial alteration 

oF the natural character of the land, except as this right 

is exoressly reserved in the instruments evidencing the 

easewent or restriction. Conservation easements mav be 

granted either in perpetuity or for a ter,m of years. If 

:cranted for a term of years, that term may not be less than 

fifteen (15) years. An eas&uent granted for a term of years 

.~av be renewed for a term of fifteen (15) or more years upon 

the execution of a ne~; grantins instru.'llent by the parties. 

(f) "Qualified 2rivate organiz_ation" :neans a private 

organization: (1) co:npetent to own interests in real 

property, and; (2) whicC:-. oualifies and holds a general tax 

exemption under the Federal Internal Revenue Code, section 
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501 (c) and; (3) whose orqanizational_l)llrpo_§.~s are designed 

to further the purposes of this act." 

Section 4. Section 62-604, R.C.a. 1947, is amended to 

read as follows: 

"62-604. Acquisition and designation of real property 

by public body. To carry out the purposes of this act, any 

public body may (1) acquire by purchase, gift, devise, 

bequest or grant title to or any interests or rights in real 

property, including land and water, that will provide a 

:ueans for the preservation or provision of permefteft~ 

significant open-space landL efta or the preservation of 

native plants or animals, or biotic communities, or 

geological or geographical formations of scientific, 

aesthetic, or educational interest, or both, (2) designate 

any real pro~erty, including land and water, in which it has 

an interest to be retained and used for the preservation and 

provision of ~e~efteft~ significant open-space landTL ~fte-Hee 

e~--~fte--~ea~--~~e~e~~y--~e~-re~~efteft~-epeft-e~aee-~efta-efta~~ 

eeft~e~~-~e-ee~rreftefte*ve-p~aftft*ft~-be*ft~-ae~*ve±y-ear~*ea--eft 

~er--~fte-Hr~aft-a~ea-*ft-Wft*eft-~fte-r~eper~y-*s-~eea~e~~ ~ 

?reservation of native plants or animals, or biotic 

conu,unities, or ~eological or geographic formations of 

scientific, aesthetic, or educational interests, or both. 

<'ihere a gublic booy acquires under this act an interest 

in land less than fee, this acauisition shall be by 

-6-
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conservation ease~ent. Public bodies holding conservation 

easements shall enforce the provisions of these easements." 

Section 5. Section 62-605, R.C.M. 1947, is ~~ended to 

read as follows: 

"62-605. Conversion or diversion of open-space land, 

where prohibited--substitution of other realty--conveyance 

or lease of open-space land authorized. t~t J!L NO 

open-space land, the title to, or interest or right in which 

has been acquired under this act er--wkiek--ft&s---~eeft 

aeei~ftaeee--ae--epeft-e~ee--iaBa-~eer-eke-a~~erie~-e~-eftis 

aee shall be converted or diverted from open-space land use 

unless the conversion or diversion is.:.. <ieeeft!.ifted-~~-ue 

p~iie-eee~-ee-~e-tit-eeeeaei~~-~-efte--eraer~~--«eve~ep~efte 

aad-~reweft-e£-efte-~~aft-area7-~-tat-iB-aeeerdaftee-wiek-efte 

pre~ram--e~--eempreftefteive--p~aftftift~--rer--eke-~re&B-are~-ift 

e~£eee-~e-eke-eime-e£-eeftvereieft-er-divereieft (a) necessary 

to the public interest; {b) not in conflict with the 

prograiil_ of _comprehensive planning for the area; and (c) 

permitted by th~q_nditions_imposecl at the time of the 

creation of the conservation easement. Other real property 

of at least equal fair r::arket value and of as nearly as 

feasible equivalent usefulness an& location for use as 

~rmafteae open-space land shall be substituted within a 

reasonable period not exceeriing one (1) year for any real 

property converted or diverte~ froM open-space land use. 
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~ke-p~iie-eeay-ekeii--ees~re--ekae--eke--preperey Property 

substituted wii~--ee is subject to the provisions of this 

act. 

tet ill />_ p~eiie-het":y crrantee may convei' or lease any 

real property it has acq~.:ire: cr which has been ,-esi-;nated 

for the purposes of this act. The con\•eyance or lease shall 

l:e subject to col"tractual arranser:•ent3 tha'c vtill toreserve 

the property as open-space lane" and which are consistent 

with the express terms and conditions of the qrant, unless 

the prcperty is to be converte3 or diverted from open-space 

land use in acccrdance with the provisions of subseccion tet 

l!l of this section. 8 

Section 6. Section 62-606, R.C.N. 1947, is amendeci to 

read as follows: 

"62-608. Taxation of pro?erty subject to conservation 

eas~~ent. wkere--p~~ie--ee~y--eWfte-ieee-ekea-iee~ ~here-a~ 

ifteereee-ia-reai-pre~ere~-~ees-ekeft-eke-ree--ie--ke~~--ey--e 

p~e±ie--eedy--~e~-ehe-p~r~eees-ei-ekis-aeey-aeeee~eft~e-~e~e 

ea-eke-p~e~e~ey-£er-~a~a~ieft-skai~-re£ieee-efty-ehaft~e-ia-efte 

~ar~ee-vai~e-e£-eke--pre~e~~~--wkieft--mey--reeei~--~re~--ehe 

ifteerese--ke±a-e~-eke-p~e±ie-eedyT-~ke-va±~e-e€-ehe-iftee~eee 

fteia-ey-eke--~~eiie--ee<iy--ske±±~-ee--e~empe--rrem--pre~erey 

ea~aeieft--ee--eke-same-eMeefte-ee-eeker-~re~erey-eWftea-ey-efte 

J!!~eiie-he~y ... 

Assessments made for taxation on property subject to a 

-8-
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conservation easement either in perpetuity or for a term of 

years shall be determined on the basis of the restricted 

i?urposes for which the -,ro;:>erty may be used. '..?he value of 

the interest held by a public body or sualifying private 

organization s~all be exempt from property taxation, 

Expiration of an easement granteQ for a ter.n of years 

snall no~ result in a reasses~~ent of the land for property 

tax purposes if the easement is renewed and the granting 

instr~~ent reflecting the renewed easement is executed and 

properly filed not later than fifteen (15) days after the 

late of expiration." 

Section 7. There is a new R.C.~!. section that reads as 

::ollows: 

r:asements type al.lowec .• Easement or restrictions 

:.uc;er this 3.Ct r:ay ,Jrohibit or li::tit any or all of the 

following: 

(1) Structures. Construction or ?lacing of buildings, 

ca.;r.ping tr3.ilcrs, t1o·.1se trailers, ,~,obile ho;nes, roads, 

signs, :: i:..::..boa:::is o~ m:her advertising, ·xtilit:ies :::r other 

structures on or abe·Je the grounc" .• 

-(Z) Lancfil1. DQ1ping or ;>lacing of soil or other 

substance or i'laterial as landfill, or d..llllpin(l or placing of 

trash, waste or unsightly or offensive r.-.aterials, 

(3) Vegetation. Ra~oval or ~cstruction of trees, 

shr-..lbs or other vegeta tio:1. 

-9-

l 

2 

3 

4 

5 

6 

~ 

' 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

13 

B 

20 

21 

22 

23 

2-i 

25 

i..C 0570 

(4) Loam, gra7el, etc. ~xcavation, dreuging or 

removal of loa~, peat, gravel, soil, rock or other material 

substaace. 

(5) Surface use. Surface ·..1se except for such purposes 

pe~itting the land or water area to ra~in predominantly in 

its existing condition. 

(6) Acts detr i...·aen tal to conserva cion • Activities 

GetrL~ental to drainage, f1oo~ control, water conservation, 

erosion control or soil conservation or fisn and wilulife 

habitat and preservation. 

(7) Subdivision of lanJ. Subdivision of lan~ as 

defined in section 11-3861. 

(8) Other acts. Other acts or uses detrimental to 

such retention of land or water areas in their existing 

conditions. 

(9} The term ~land~ in subsections (2) and (3) above, 

includes land under water, and water, and water surface. 

Section a. There is a new R,.::,:~. section that reads as 

follows: 

Acc:uisition .of conservation ease!llents by qualified 

~Jrio:l·ate orqanizations. Any qualified private organization 

:nay c.cc::.o.ire l:::y a conservation easer..ent, J:,y ;;>urchase or gift, 

C:.·"vise, l:::ec;:uest, or grant, title to any interest or 

interests in rig:1ts in real property, incluO.inc< land and 

''later, that 1·:ill provi::c a r::eans for the preservation or 

-10- 1/13 3'1/ 
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provision of permanent 

the preservation of native 

significant open-space land and/or 

plants or animals, or biotic 

c:eological or c:oeographic fornations of COiih'TIUni tieS 1 or 

scientific, aesthetic, or educational interest. 

Section 9. There is a new R.C.M. section that reads as 

follows: 

Conservation ease.-r1ents rur. with b~e land 

enforceability. The provisions of sections 58-305, 58-306, 

and 58-307, notwithstanding, for the purposes of this act, 

all conservation easements, whether held by public bodies or 

qualifying private organizations, shall be considered to run 

with the land, whether or not such fact is stipulated in the 

instrument of conveyru<ce or ownership and no conservation 

easement shall be unenforceable on accoun~ of lack of 

privity of estate or contract or lack of benefit to 

particular land or on account of such conservatior. easement 

not being an appurtenant easement, or because such easement 

is an easement in qross. 

Section 10. There is a new R.C.N. section that reads 

as follows: 

Assignability. For the purposes of this act, all 

conservation easements shall be assignable unless the 

instrwuent of conveyance or ownership expressly stipulates 

otherwisel and no conservation easement shall be 

unenforceable on account of the benefit being assignable or 
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being assigned to any other government body or private 

organization unless such assignment has violatec the express 

terms of the instrument of conveyance or ownership1 provided 

that the assignees must be qualified unLer the terms oi this 

act to hola a conservation ease~ent. 

Section 11. There is a ne"'' R.C.~I. section that reads 

as follows: 

Review by local planning authority. In order to 

minimize conflict with local co~prehensive planninq, all 

conservation easements shall be subject to review by the 

appropriate local planning authority for the county within 

which the land lies prior to recording. It shall be the 

responsibility of the entity acguirins the conservation 

easement to present the proposed conveyance of the 

conservation easement to the appropriate local planning 

authority. 'I'he local planninc; acz'.:.hority shaL'- have ninety 

(90) days from receipt of the pro~osec conveyance within 

which to revie~.' and to co::1ment upon the relc.tionshi? of the 

proposed conveyance to comprehensive Flanninq for the area. 

Such comments \..-ill not be bindins on the proposeC. <;ranter or 

grantee, but shall be merely alvisory in nature. The 

proposed conveyance may be recorded after comments have been 

received from the local planning authority, or the local 

planning authority has indicated in writing it will have no 

comments, or ninety (90) days have elapsed, whichever first 

-12-
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occurs. 

Section 12. There is a new R.C.M. section that reads 

as follows: 

aecording and description of land. All conservation 

easements shall be duly recorded in the county where the 

land lies so as to effect their titles in the manner of 

other conveyances of interest in land and shall d~scribe the 

land subject to said conservation easement by adequate legal 

description or by reference to a recorded plat showing its 

boundaries. The county clerk and recorder shall upon 

recording cause a copy of the conservation easenent to be 

placed in a separate file within Che office of the county 

~lerk and recorder and shall cause a copy of the 

conservation easement to be mailed to the state department 

of revenue. 

Section 13. There is a new R,C,i'l. section that reads 

as follows: 

Enforcement, Conservation easec:.ents :;nay be enforced by 

injunction or proceedinc;s in "'quity. Representatives of the 

grantee of the conservation easement shall be entitled to 

enter the land i:1 a reasonablz ma;cner anc! at reasonable 

times to assure co~?lianc~. 

Section 14. Ti1ere is a new R,C,H, section that reads 

as follows: 

Construction. This section shall not be construed to 
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imply that any easement, covenant, condition or restriction 

which does not have the benefit of this act shall on .account 

of any provisions hereof be unenforceable. Nothing in this 

act shall diminish the powers granted by any general or 

special law to acquire by purchase, gift, eminent domain or 

otherwise and to use land for public purposes. 

Section 15. Section 67-609, R.C.M. 1947, is 

renumbered 62-617. 

Section 16. Section 67-601, R.C.M. 1947, is amended to 

read as follows: 

•67-601. Servitudes attached to land. The following 

land burdens, or servitudes upon land, may be attached to 

other land as incidents or appurtenances, and are then 

called easements: 

1. The right of pasture. 

2. The right of fishing. 

3, The right of takinq qame. 

4. The right of way. 

5. The right of takinq water, wood, minerals, and 

other things • 

6. The right of transacting business upon land. 

7. The right of conducting lawful sports upon land. 

8. The right of receivinq air, liqht, or heat from or 

over, or discharging the same upon or over land. 

9. The riqht of receiving water from or discharging 

-u- . /11.3 _;. o/ I 
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the sabe upon ~and. 

10. The right of flooding ~and. 

11. The right of havin~ water flow without diminution 

or disturbance of any kind. 

12. The right of using a wall as a party wa~l. 

13. The right of receiving more than natural support 

fro~ adjacent land or things affixed thereto. 

14. The right of having the whole of a division fence 

9 maintained by a coterminous owner, 

10 15. The right of having public conveyances stopped, or 

11 of stopping the same on land. 

12 16. The right of a seat in church. 

13 17. The right of burial. 

14 

~5 

18. The right of conserving open-space to preserve 

park, rec~eational, historic, aesthetic, culturalt and 

16 natura~ va~ues on or related to land." 

17 Section 17. Section 67-602, R.C.M, ~947, is amended to 

18 read as follows: 

19 "67-602. Servitudes not attached to ~and. The 

20 following ~and burdens, or servitudes upon land, may be 

21 granted and held, though not attacheJ to ~an~: 

22 

23 garae. 

24 

25 

1. The right of pasture, and of fishin0 and taking 

2. 7he right of a seat in cnurc;1, 

3. The right of burial. 

-15-
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6. The rigl'.t o': ta;dng water, wooO., minerals, or other 

things. 

7, The right of conserving open-space to preserve 

park, recreational, historic, aesthetic, cu~tural, and 

natural va~ues on or related to land.• 

-End-
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Approved by Committee 
on ~1- Resources 

HOU~E BILL NO. 341 

INTRODUCED BY SHBLDEN, BRJI_::JLEY 1 STOLTZ 1 KIHBLE 1 

DAY, HUENNEKENS, BERTELSEN 

A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE OPEN SPACE 

L_l\ND ACT AND PROVIDING FOR CONSERVATION EASEMENTS; AHENDING 

SECTIONS 62-601, 62-602, 62-603, 62-604 1 62-605, 62-608, 

67-601, fu~D 67-602, R.C.M. 1947." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NON'I'ANA: 

Section 1. Section 62-601, R.C.M. 1947, is amended to 

reaa as follows: 

"62-601. Short title. This act ~haH:-be-1-m<cn?.-a:rt.!! nay 

be cited as the "Open-Space Land and ~o1untary Conservation 

Easement Act."" 

Section 2. Section 62-602, R.C.M. 1947, is amended to 

read as follows: 

"62-602. Purposes of act. The legislature finds that 

the rapid growth and spread of urban development are 

creating critical problems of service and finance for the 

state and local governments; that the present c;nd future 

rapid population growth in urban areas is creating severe 

problems of urban and suburban living; ~ha~-~he-prev~s~e~ 

a~e-pre~erve~~~ft-ef-pe~u:rte~e-epeP-epaee-~a~a-a~e--aeee~~a~y 

~e--~e!p--e~rh--~~ha~-e~raw~T-~e-~re¥eft~-~hc-e~~ead-ei-a~baa 
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Je~,i,;J.e-aad--de.,:oP~er-:.e~e~~,--.,&.,-e,,ee.,;oe"~"'--ttl'le---a"!!f!l~ee-··;1\er(! 

eee~m•~·:o-e.,a-<!csf::c::>e~e-~roee:r.-de''2'l:e!'ll'le"~T-~e-hc!f:'-~l!'e.,.~de-e!!' 

~re~er'\"'~--fteeesaa!!y·~-f).:..:. .. ~;-i;teet:~ea~~6?Je~;-h:i::a~o!!l~~-~fl!e!:-~~e!"':i:tf=' 

areae-::>~~-~e-eaftserve-~a:rtd-e~d-a~der-~a.,ara~-~esee~eee that 

this population spread and its attendant developMent is 

disrupting and altering the remaining natural areas, bio~ic 

communities, oeological and geographical formations and, 

thereby, providing the potential for the destruction of 

scientific, educational, aesthetic, and ecological value~; 

that the pres_ent and future rapid population spread 

throughout the state of Montana into its open-spaces, c;re 

creating serious orob:ems of lack of ope~ace c;nd 

overcrm~ding of the 1and: that to lessen congestion ~nd to 

preserve natural, ecological, geographical and geological 

elements, the provisior. and preservation of open-space 1~ 

are necessar~ to secure park, recreational, historic and 

scenic areas and to ccnsen•e the land, it:s biotic 

corrmmni ties, its natural resources.- and its geological and 

geographic elements in thei:.: natural state: tha~ t_he 

acquisition or designation of intere~s and rights i-n real 

property by certain qualifying private organizations and by 

public bo~ies to provide or preserve ~er~a~e~~ open-space 

land is essential to the solution of these problems, the 

accomplis~~ent of these purposes, and the health and welfare 

of the citizens of the st~~e; and that the exercise of 
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authority to acquire or designate interests and rights in 

real property to provide or preserve ~erma~e~e open-space 

land and the expenditure of public funds for these purposes 

would be for a public purpose~; and that the statutory 

provision enabling certain qualifying private organizations 

to acquire interests and rights in real property to provide 

or preserve open-space land is in the public interest. 

P~re~aft~-~e In accordance with these findings, the 

legislature states that the purposes of this act are to 

authorize and enable public bodies and certain qualifying 

private organizations voluntarily to provide aHd-~reeer¥e 

~erma~e~e-e~eft-e~aee-±afte-ift-~rbaft-areae-ift-er~er-~e--aeeie~ 

iH--~rte--ee±H~ie~--e~-efie-~reb±eme-efte-ehe-aeeaiftmefte-e~-ehe 

ee;ee~ivee-eeaeed-ift-iee-~iftdift~e for the preservation of 

native plants or animals, or biotic communities, or 

geologi~al or geographical formations of scientific, 

aesthetic or educational interest, and to provide for the 

preservation of other significant open-space land anywhere 

in the state either in perpetuity or for a term of years, 

and, furthermore to encourage private participation in such 

a program by establishing the policy to be utilized in 

determining the property tax to be levied upon the real 

property which is subject to the provisions of this act.• 

Section 3. Section 62-603, R.C.~. 1947, is amended to 

read as follows: 
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"62-603. Definitions. The followinq terms whenever 

used or referred to in this act shall have the following 

meanings unless a different meaning is ciearly indicated by 

the context: 

(a) •public body• means the state, counties, cities, 

towns and other municipalities. 

(b) •urban area" means any area which is 

areas which 

urban 

form character, including surrounding 

economic and socially related region, taking 

in 

an 

into 

consideration such factors as present and future population 

trends and patterns of urban growth, location of 

transportation facilities and systems, and distribution of 

industrial, commercial, residential, governmental, 

institutional, and other activities. 

(c) "Open-space land• means any land in an urban areil 

which is provided or preserved for 

purposes, (2) conservation of 

( 1) 

land 

park or recreational 

or other natural 

resources, (3) historic or scenic purposes, or ( 4) 

assisting in the shaping of the character, direction, and 

timing of community development. 

[d) "Comprehensive planning" means planning 

include: 

for 

development of an urban 

preparation, as a guide 

general physical plans with 

intensity of land use 

area and shall ( l) 

for long-range development, of 

respect to the pattern and 

and the provision of public 
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facilities, including transportation facilities, together 

with long-range fiscal plans for such development; {2) 

programming and financing plans for capital improvements; 

{ 3) co-ordination of all related plans and planned 

activities at both the intragovernmental and 

intergovernmental levels; and {4) preparation of regulatory 

and administrative measures in support of the foregoing. 

(e) "Conservation easement" means an easement or 

restriction running with the land and assignable, whereby an 

owner of land voluntarily relinquishes to the holder of such 

easement or restriction, any or all rights to construct 

improvements upon the land or to substantially alter the 

natural character of the land or to permit the construction 

of improvements upon the land or the substantial alteration 

of the natural character of the land, except as this right 

is expressly reserved in the instruments evidencing the 

easement or restriction. Conservation easements may be 

granted either in perpetuity or for a term of years. If 

granted for a term of years, that term may not be less than 

fifteen (15) years. An easement granted for a term of years 

may be renewed for a term of fifteen (15) or more years upon 

the execution of a new granting instrument by the parties. ~ 

CONSERVATION EASEMENT MAY BJ: APPLIED TO URJAN OR NONUR3AN 

LAND. 

{f) "Qualified private organizatisJ_n "_llleans .~ ___Erivate 
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organization: (1) competent to own interests in real 

property, and; (2) which qualifies and holds a general tax 

exemption under the Federal Internal Revenue Code, section 

501 (c) and; (3) whose organizational purposes are designed 

to further the purposes of this act." 

Section 4. Section 62-604, R.C.M. 1947, is amended to 

read as follows: 

"62-604. Acquisition and designation of real property 

by public body, To carry out the pur~oses of this act, any 

public body may (1) acquire by purchase, gift, devise, 

bequest or grant title to or any interests or rights in real 

property, including land and• water, that will provide a 

means for the preservation or provision of permaftefte 

significant open-space landL aftd or the preservation of 

native plants or animals, or biotic communities, or 

geological or geographical formations of scientific, 

aesthetic, or educational interest, or both, (2) designate 

any real property, including land and water, in which it has 

an interest to be retained and used for the preservation and 

provision of per~aftefte significant open-space land~L ~he-H~e 

er--ehe--rea~ ~~re~erey--rer-~ermaftefte-epeft-e~aee-~aft~-eha~~ 

eeftrer~-~e-ee~~rehefte~ve-~~aftft~ft~-oe~ft~-aee~ve~y-earr~ee--eft 

rer--ehe-~reaft-area-~ft-wh~eh-ehe-pre~er~y-~e-~eeaeedT or the 

preservation of na~ive plants or animals, or b~otic 

communities, or geological or ~graphic formations of 
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scientific, aesthetic, or educational interests, or both. 

Where a public body acquires under this act an interest 

in land less than fee, this acquisition shall be by 

conservation easement. Public bodie~ holding conservation 

easements shall enforce the provisions of these easements.n 

Section 5. Section 62-605, R. C.M.- 194 7, is amended to 

read as follows: 

n62-605. Conversion or diversion of open-space land, 

where prohibited--substitution of other realty--conveyance 

or lease of open-space land authorized. tat Jll No 

open-space land, the title to, or interest or right in which 

has been acquired under this act er--whieh--hae--beeft 

rieei~fta~ea-ae-epeft-epeee-~a~-~"eer-~he--e~~heri~y--e~--~hie 

ae~ shall be converted or diverted from open-space land use 

unless the conversion or diversion is~ ee~er~iftee--by--~he 

pMb~ie--beey--~e-ee-tit-eeeeft~ia~-~e-~he-erderiy-eeYeiepmeft~ 

afte-~rew~h-e~-~he-~rbaft-area 7-afte-f~t-ift-aeeereeftee-w~~h-~he 

pre~ram-e~-eemprehefteiYe-pieftftift~--~er--~he--~rbaft--aree--ift 

e~~ee~--a~-~he-~iMe-e~-eeftYereieft-er-diYeraieft (a) necessary 

to the public interest; (b) not in conflict with the 

program of comprehensive planning for the area; and (c) 

permitted by the conditions imposed at the time of the 

creation of the conservation easement. Other real property 

of at least equal fair market value and of as nearly as 

feasible equivalent usefulness and location for use as 
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permefteft~ open-space land shall be substituted within a 

reasonable period not exceeding one (1) year for any real 

property converted or diverted from open-space land use. 

~he--p~b~ie--eeey--ehe~~--eea~re--~he~-~he-preper~y Property 

substituted wi~i-be is subject to the provisions of this 

act. 

tet ~ A p~e~ie-beey grantee may convey or lease any 

real property it has acquired or which has been designated 

for the purposes of this act. The conveyance or lease shall 

be subject to contractual arrangements that will preserve 

the property as open-space land and which are consistent 

with the express terms and conditions of the grant, unless 

the property is to be converted or diverted from open-space 

land use in accordance with the provisions of subsection fat 

Jll of this section.n 

Section 6. Section 62-608, R.C.M. 1947, is amended to 

read as follows: 

"62-608. Taxation of property subject to conservation 

easement. where-p~e~ie-beey-eWfte-ieee--~haft--~ee~ Where--a~ 

i~~eree~--i~--rea~--preper~y--ieee-~ha~-~he-~ee-ia-he~e-by-a 

pMb~ie-bedy-~er-~he-~~r~eeee-e~-~hi~-ee~T--aeaeee~e~~a--~ede 

e~-~he-~Pe~er~~-~er-~eMe~~eft-ahe~i-re~~ee~-afty-eheft~e-ift-~he 

~er~e~--Ye~Me--e~--~he--preper~y--whieh--Mey-reeM~~-~PeM-~he 

i~~erea~-he~e-by-~he-p~b~ie-beey~-~he-¥a~Me-e~-~he--i~~eree~ 

he~e--by--~he--pMbi~e--beey--ehei~--be--eMeM~~-~re~-preper~y 
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received from the local planning authority, or tl1e local 

planning authority has indicated in writing it will have no 

comments, or ninety (90) days have elapsed, whichever first 

occurs. 

Section 12. There is a new R.C.M. section that reads 

as foll01·1s' 

Recording and description of land. All conservation 

easements shall be duly recorded in the county where the 

land lies so as to effect their titles in the manner of 

other conveyances of interest in land and shall describe the 

land subject to said conservation easement by adequate legal 

description or by reference to a recorded plat showing its 

boundaries, The county clerk and recorder shall upon 

recording cause a copy of the conservation easement to be 

placed in a separate file within the office of the county 

clerk and recorder and shall cause a copy of the 

conservation easement to be mailed to the state department 

of revenue. 

Section 13. There is a new R.C.M. section that reads 

as follows: 

Enforcement. Conservation easements may be enforced by 

injunction or ~roceedings in equity. Representatives of the 

grantee of the conservation easement shall be entitled to 

enter the land in a reasonable manner and at reasonable 

times to assure compliance. 
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Section 14. There is a new R.C.M. section that reads 

as follows: 

Construction. This section shall not be construed to 

imply that any easement, covenant, condition or restriction 

which does not have the benefit of this act shall on account 

of any provisions hereof be unenforceable. Nothing in this 

act shall diminish the powers granted by any general or 

special law to acquire by purchase, gift, eminent domain or 

otherwise and to use land for public purposes. 

Section 15. Section 67-60 9, R. C. M. 194 7, is 

renumbered 62-617. 

Section 16. Section 67-601, R.C.M. 1947, is amended to 

read as follows: 

"67-601. Servitudes attached to land. The following 

land burdens, or servitudes upon land, may be attached to 

other land as incidents or appurtenances, and are then 

called easements: 

1. The right of pasture. 

2. The right of fishing. 

3. The right of taking game. 

4. The right of way. 

s. The right of taking water, wood, minerals, and 

other things. 

6. The right of transacting business upon land. 

7. The right of conducting lawful sports upon land. 
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8, The right of receiving air, light, or heat from or 

over, or discharging the same upon or over land. 

9, The right of receiving water from or discharging 

the same upon land, 

10. The right of flooding land. 

11. The right of having water flow. without diminution 

or disturbance of any kind. 

12. The right of using a wall as a party wall. 

13. The right of receiving more than natural support 

from adjacent land or things affixed thereto. 

14. The right of having the whole of a division fence 

12 maintained by a coterminous owner. 

13 15. The right of having public conveyances stopped, or 

14 of stopping the same on land. 

15 16. The right of a seat in church. 

16 17. The right of burial. 

17 18. The right of conserving open-space to preserve 

18 park, recreational, historic, aesthetic, cultural, and 

19 natural values on or related to land." 

20 Section 17. Section 67-602, R.C.M. 1947, is amended to 

21 read as follows: 

22 "67-602. Servitudes not attached to land. The 

23 following land burdens, or servitudes upon land, may be 

24 granted and held, though not attached to land: 

25 1. The right of pasture, and of fishing and taking 
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The right of a seat in church. 

The right of burial. 

The right of taking rents and tolls. 

The right of way. 

6. 

things. 

The right of taking water, wood, minerals, or other 

7. The right of conserving open-space to preserve 

park, recreational, historic, aesthetic, cultural, 

natural values on or related to land." 

-End-
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HOUSE BILL NO. 341 

IN'fRODUCED BY SHELDEN 1 BRADLEY 1 STOLTZ 1 KIMBLE, 

DAY, HUENNEKENS, BERTELSEN 

A BILL FOR AN ACT ENTI1'LED: "AN AC1' AHENDING THE OPEN SPACE 

LAND AC~' AND PROVIDING FOR CONSERVATIOll EASEI-!Et<'l'S; AI-!Ei-IDitJG 

SECTIONS 62-601, 62-602, 62-603, 62-604, 62-605, 62-608, 

67-601, AND 67-602, R.C.H. 194 7." 

BE l'I: ENACTED BY THE LEGISLATLP.I: OF THE STATE OF HONTANA: 

Section 1. Section 62-601, R.C.N. 1947, is amended to 

read as follows: 

"62-601. Short title. This act eha~~-~e-k~~-afte may 

be cited as the "Open-Space Land and Voluntary Conse~vation 

Easement Act,"" 

section 2. Section 62-602, R.C.H. 1947, is amended to 

read as follows: 

"62-602. Purposes of act, The legislature finds that 

the rapid growth and spread of urban development are 

creating critical problems of service and finance for the 

state and local governments; that the present and future 

rapid population growth in urban areas is c1:-: 0.ting severe 

problems of urban and suburban living; efiai':··"he-prey;i,e~eft 

and-preeervae~en-e~-permanene-epen-epaee-~a~d-~re--neeeeeary 

te--he~p--e~rb--~rban-eprew~7-te-prevent-tfi~--cp~eea-ef-~rbah 
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bi~~ht-and--eeter~eree~en7--te--enee~ra~e--ane--ese~se--mere 

eeeneM~e-aae-aes~rebie-~rhen-de¥e~epmefte,-te-he~p-preY~de-er 

preser¥e--fteeeseery--per~y-reereat~eaa~T-h~ster~e-and-seen~e 

areee-afte-ee-eenser¥e-~etnd-al'le-ether-nat~ra~-reee~rees that 

this population spread and its attendant developNent is 

disrupting and altering the remaining natural areas, biotic 

cor,ununities, geological and geographical formations and, 

thereby, providing the potential for the destruction of 

scientific, educational, aesthetic, and ecological values; 

that the present and future rapid population spread 

throughout the state of Hontana into its open-spaces, are 

creating serious problems of lack of open-space and 

overcrowding of the land; that to lessen congestion and to 

preserve natural, ecological, geographical and geological 

elements, the provision and preservation of open-space lands 

are necessary to secure park, recreational, historic and 

scenic areas and to conserve the land, its biotic 

cor,uuunities, its natural resources, and its geological and 

seographic elements in their natural state; that the 

acquisition or designation of interests and rights in real 

prorerty by certain qualifying private organizations and by 

public bodies to provide or preserve permeftene open-space 

land is essential to the solution of these ·problews, the 

accomplishment of these purposes, and the health and welfare 

o:" the citizens of the state; and that the exercise of 
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authority to acquire or designate interests and rights in 

real property to provide or preserve ~e~ma~e~~ open-space 

land and the expenditure of public funds for these purposes 

would be for a public purpose~; and that the statutory 

provision ena·bling certain qualifying private organizations 

to acquire interests and rights in real property to provide 

or preserve open-space land is in the public interest. 

Pl:tP:!!ttl!tl'l~-t!e In accordance with these findings, the 

legislature states that the purposes of this act are to 

authorize and enable public bodies and certain qualifying 

private organizations voluntarily to provide a~-p~eeerye 

~er-mal'lel'lt!-epel'l-e~aee-~al'le-~~-J:tPeal'l-aPeae-~1'1-e~er-~e--aee~s~ 

~ft--~he--se~J:t~~e!'l--e~-~he-~r-ee~eme-a!'le-~he-a~~a~I'IMel'l~-e~-~he 

e~~ee~~Yee-e~a~ee-~ft-~~e-~~l'lfti~e for the preservation of 

native plants or animals, or biotic communities, or 

geological or geographical formations of scientific, 

aesthetic or educational interest, and to provide for the 

preservation of other significant open-space land anywhere 

in the state either in perpetuity or for a term of years, 

and, furthermore to encourage private participation in such 

a program by establishing the policy to be utilized in 

determining the property tax to be leviec! upcn the. real 

property which is suLject to the provisions of this act." 

Section 3. Section 62-6 03, R. C.H. 194 7, is amended to 

read as follo1vs: 
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"62-603. Definitions. The following terms whenever 

used or referred to in this act shall have the following 

meanings unless a different meaning is clearly indicated by 

the context: 

(a) "Public body" means the state, counties, cities, 

towns and other municipalities. 

(b) "Urban area" means any area 

including surrounding 

socially related 

which is urban in 

an 

into 

character, 

economic and 

areas 

region, 

which form 

taking 

consideration such factors as present and future population 

trends and patterns of urban growth, location of 

transportation facilities and systems, and distribution of 

industrial, commercial, residential, governmental, 

institutional, and other activities. 

(c) "Open-space land" means any land il'l-a~-~fea~-a~ea 

which is provided or preserved for (1) park or recreational 

purposes, (2) conservation of land or other natural 

resources, ( 3) historic or scenic purposes, or ( 4) 

assisting in the shaping of the character, 

timing of community development. 

(d) "Comprehensive planning" mea.ns 

direction, and 

planning for 

development ~~--e:!'l--ttr-!.~ut--af!"!!t and shall inclade: (1) 

preparation, as a guide 

general physical plans with 

intensity of land use 

for long-range development, of 

respect to the pattern and 

and the provision of public 
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facilities, including transportation facilities, together 

with long-range fiscal plans for such developraent; ( 2) 

prograQffiing and financing plans for capital improvements; 

( 3) co-ordination of all related plans and planned 

activities at both the intragovernmental and 

intergovernmental levels; and (4) preparation of regulatory 

and administrative measures in support of the foregoing. 

(e) "Conservation easement• means an easement or 

restriction running with the land and assignable, whereby an 

owner of land voluntarily re1ir·]uishes to the holder of such 

easement or restriction, any or all rights to construct 

ir.1provements upon the land or to substantially alter the 

natural character of the land or to permit the construction 

of improvements upon the land or the substantial alteration 

of the natural character of the land, except as this right 

is expressly reserved in the instruments evidencing the 

easement or restriction. Conservation easements may be 

granted either in perpetuity or for a term of years. If 

granted for a term of years, that term may not be less than 

fifteen (15) years. An easement granted for a term of years 

may be renewed for a term of fifteen (15} or more years upon 

the execution of a new granting instrur.~ent by t:he parties. !2 

CONSERVATION EASEI'IENT MAY BE APPLIED TO ul\jj;_;; OI' tlONURGhil 

~ 

(f) "Qualified private organization" ElCi:l!lS a privu\:..' 
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organization: (1} competent to own interests in real 

property, and; (2) \~hich qualifies and holds a general tax 

exemption uncier the Federal Internal Revenue Code, section 

501 (c) and; (3) whose organizational purposes are designed 

to further the purposes of this act." 

Section 4. Section 62-604, R.C.H. 1947, is amended to 

read as follows: 

"62-604. Acquisition and designation of real property 

by public body. To carry out the purposes of this act, any 

public body may (1) acquire by purchase, gift, devise, 

bequest or grant title to or any interests or rights in real 

property, including land and water, that will provide a 

means for the preservation or provision of perma~efte 

significant open-space landL afta or the preservation of 

native plants or animals, or biotic communities, or 

geological or geographical formations of scientific, 

aesthetic, or educational interest, or both, ( 2) designate 

any real property, including land and water, in which it has 

an interest to be retained and used for the preservation and 

provision of permaftefte significant open-space land~L ~he-~~e 

e£--ehe--~ear--p~epe~ey--~e~-pe~maftefte-epeft-spaee-~afte-sharr 

eeft~e~M-ee-eeMp~eftefts~¥e-praftft~ft~-~e~ft~-aee~¥e~y-ea~~iee--eft 

£e~--ehe-~~eaft-a~ea-ift-Wh~eh-ehe-prepePey-is-~eeaeee~ or the 

2Eeservation of native plants or animals, or biotic 

cowmunities, or geological or geographic formations of 
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scientific, aesthetic, or educational interests, or both. 

Hhere a public body acquires under this act an interest 

J.n land less than fee, this acquisition shall be ~ 

conservation easement. Public bodi~s holding conservation 

easements shall enforce the provisions of these easements." 

Section 5. Section 62-605, R.C.H. 1947, is amended to 

read as follows: 

"62-605. Conversion or diversion of open-space land, 

where prohibited--substitution 

or lease of open-space land 

of other realty--conveyance 

authorized. ~at J!L No 

open-space lanci, the title to, or interest or right in which 

has been acquired under this act e%'-~':'l.h!::eh.--f!!l:f!--f>eel't 

acs~~na~a5-as-epcn-·spaca-l~nd ·unda~·tnc~-~~th~r±ty--ef--th±= 

~ee shall be converted or diverted from open-space land use 

unless the conversion or diversion is~ aeee%'~~1'ted--ey--~.he 

p~h~~e--eedy--ee-ee-f~t-eeeefte~a~-ee-e.he-e%'de%'~y-9e¥e~ep~efte 

aftd-g%'eweh-ef-~ke-H%'eaH-a%'eay-aftd-~~t-~ft-aeee%'daftee-w~eh-ehe 

p%'e~%'aM-eP-eeMp%'ehefte~ve-p~al'tft~l't~--fer--~.he--~Peal't--a%'e~-~l't 

eP~eee--ae-~.he-e~~e-e£-eeftYePs~eft-er-a~vere~eft (a) necessary 

to the public interest; (b) not in conflict with the 

program of comprehensive planning for the area; and (c) 

perm~tted by the conditions imposed at the timB cf the 

creation of the conservation easement. Other real property 

of at least equal fair market value and of as nearly as 

feasible equivalent usefulness and location for use as 
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pePMaftel't~ open-space land shall be substituted within a 

reasonable period not exceeding one (1) year for any real 

property converted or diverted from open-space land use. 

~.he--p~~~~e--beey--sft8~~--aes~Pe--~ha~-ehe-preperey Property 

substituted w~~~-be is subject to the provisions of this 

act. 

~~t ~ A p~~~~e-beay grantee may convey or lease any 

real property it has acquired or which has been designated 

for the purposes of this act. The conveyance or lease shall 

be subject to contractual arrangements that will preserve 

the property as open-space land and which are consistent 

with the express terms and conditions of the gTant, unless 

w-,e i:J:L:VfJt=l:t.y i.s to Le cvnver:_~a or UivtzL-=:G. f::..:u1:1 upeJ-~-~IJC:tCe 

land use in accordance with the provisions of subsection -fat 

J!l of this section." 

Section 6. Section 62-60tl, R.C.H. 1947, is amende<i to 

read as follows: 

"62-608. Taxation of property subJect t.o conservation 

easement. wP!ere-pHb~~e-hetl:y-ewl'te-~ee!!l--et.aft--f'ee..- Whe%'e--ttft 

~ftee%'ee~--~H--rea±--prepe%'~y--~eee-~~aft-~ne-£ee-~!!l-be~d-hy-a 

p~h~~e-bedy-fer-~he-pdP~eeee-ef-eh~e-ae~7--aseeee~eHee--~ft~e 

en-~~e-prepe~~y-fe%'-~a~tt~ieft-s.ha~l-%'ef'!ee~-Gfty-ehaft~e-ift-ehe 

~a%'~ee--¥alHe--ef--ehe--prepeP~y--wh~eh--May-~eedl~-~~eM-~he 

~fteereee-he~d-ey-ehe-~~bl~e-hetl:yT-~he-~a~~e-e£-ehe--~Hee%'eee 

nela--ey--ehe--~dbl~e--heey--eha~~--he--e~e~p~-f%'e~-~~ere%'~Y 
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ea~ae~~-ee-efte-~ame-e~eeHe-as-eehe~-~~e~e~ey-ewHed--by--ehe 

r"'tblie-beey.,. 

Assessments r.tade for taxation on property subject to a 

conservation easement either in perpetuity or for a term of 

years shall be determined on the basis of the restricted 

purposes for which the property may be used. The value of 

the interest held by a public body or qualifying private 

organization shall be exempt from property taxation. 

Expiration of an easement granted for a tern of years 

shall not result in a reasses,' .• ent of the land for property 

tax purposes if the easement is renewed and the granting 

instrument reflecting the renewed easement is executed and 

properly filed not later than fifteen (15) days after the 

date of expiration." 

Section 7. There is a new R.C.M. section that reads as 

follows: 

Easements -- type allowed. Easement or restrictions 

under this act may prohibit or limit any or all of the 

following: 

(l) Structures. Construction or placing of buildings, 

camping trailers, house trailers, mobile homes, roads, 

signs, billboards or other advertisin9, utilities or other 

structures on or above the ground. 

(2) Landfill. Dumping or placing of soil or other 

substance or material as landfill, or dumpiny or placing 01 
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trash, waste or unsightly or offensive materials. 

(3) Vegetation. Removal or destruction of trees, 

shrubs or other vegetation. 

(4) Loam, gravel, etc. Excavation, dredging or 

rer.toval of loaro, peat, gravel, soil, rock or other material 

substance. 

{5) Surface use. Surface use except for such purposes 

permitting the land or \vater area to remain predoMinantly in 

its existing condition. 

(6) Acts detrimental to conservation. Activities 

detrimental to drainage, flood control, water conservation, 

erosion control or soil conservation or fish and wildlife 

habitat and preservation. 

{7) Subdivision of land. Subdivision of land as 

defined in section 11-3861. 

{8) Other acts. Other acts or uses detrimental to 

such retention of land or water areas in their existing 

conditions. 

(9) The term "land" in subsections (2) and (3) above, 

includes land under water, and water, and water surface. 

Section 8. There is a new R.C.t1. section that reads as 

follOI·iS: 

Acquisition of conservation easements' by qualified 

private organizations. Any qualified private organization 

may acquire by a conservation easement, by purchase or gift, 
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devise, bequest, or grant, title to any interest or 

interests in rights in real property, including land and 

water, that will provide a means for the preservation or 

provision of permanent significant open-space land and/or 

the preservation of native plants or animals, or biotic 

communities, or geological or geographic formations of 

scientific, aesthetic, or educational interest. 

Section 9. There is a new R.C .11. section that reads as 

follows: 

Conservation easements run with the land 

enforceability. The provisions of sections 58-305, 58-306, 

and 58-307, notwithstanding, for the purposes of this act, 

all conservation easements, whether held by public bodies or 

qualifying private organizations, shall be considered to run 

with the land, whether or not such fact is stipulatea in the 

instrument of conveyance or o~mership and no conservation 

easement shall be unenforceable on account of lack of 

privity of estate or contract or lack of benefit to 

particular land or on account of such conservation easement 

not being an appurtenant easement, or because such easement 

is an easement in gross. 

Section 10. There is a new R.C.H. section that reads 

as follows: 

Assignability. For the purposes of this act, all 

conservation easements shall be assirrnable unless the 
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instrument of conveyance or ownership expressly stipulates 

otherwise, and no conservation easement shall be 

unenforceable on account of the benefit being assignable or 

being assigned to any other government body or private 

organization unless such assig~~ent has violated the express 

terms of the instrument of conveyance or ownership; provided 

that the assignees must be qualified under the tenas of this 

act to hold a conservation easement. 

section 1.1. There is a new R. C .H. section that reads 

as follows: 

Review by local planning authority. In order to 

minimize conflict with local comprehensive planning, all 

conservation easements shall be subject to review by the 

appropriate local planning authority for the county within 

which the land lies prior to recording. It shall be the 

responsibility of the entity acquiring the conservation 

easement to present the proposed cmoveyance of the 

conservation easement to the appropriate local planninq 

authority. The local planning authority shall have nineLy 

(90) days from receipt of the proposed conveyance within 

which to review and to comment upon the r'"lationship of t;1e 

proposed conveyance t.o conprehensive pla!'ning for tne area. 

Such cor.u~ents vlill not be binding on tlw proposed grantor or 

grantee, but shall be merely advisory in nature. The 

J..lrO~'osed conveyance may be recoraeci after COLGilents have been 
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received fx·om the local planning authority, or the loca 1 

planning authority has indicated in writing it will have no 

COlaments, or ninety (90) days have elapsed, whichever first 

occurs. 

Section 12. There is a new R.c.M. section that reads 

as follows: 

Recording and description of land. All co~servation 

easements shall be duly recorded in the county where the 

land lies so as to effect their titles in the manner of 

other conveyances of interest '~ land and shall describe the 

land subject to said conservation easement by adequate legal 

description or by reference to a recorded plat shP.dng its 

boundaries. The county clerk and recorder shall upon 

recording cause a copy of the conservation easeme,1t to be 

placed in a separate file within the office of the county 

clerk and recorder and shall cause a copy of the 

conservation easement to be mailed to the state department 

of revenue. 

Section 13. There is a new R.C.H. section that reads 

as follows: 

Enforcement. Conservation easements may be enforced by 

injunction or proceedings in equit~ Represer•tatives of the 

grantee of the conservation easement shall be entitled to 

enter the land in a reasonable manner and at reasonable 

times to assure compliance. 
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Section 14. There is a new R.C.M. section that reads 

as follows: 

Construction. This section shall not be construed to 

imply that any easement, covenant, condition or restriotion 

which does not have the benefit of this act shall on account 

of any provisions hereof be unenforceable. Nothing in this 

act shall diminish the powers granted by any general or 

special law to acquire by purchase, gift, eminent domain or 

otherwise and to use land for public purposes. 

Section 15. Section 67-609, R.C.l-l. 194 7, is 

renumbered 62-617. 

Section 16. Section 67-601, R.C.M. 1947, is amended to 

read as follows: 

"67-601. Servitudes attached to land. The following 

land burdens, or servitudes upon land, may be attached to 

other land as incidents or appurtenances, and are then 

called easements: 

1. The right of pasture. 

2. The right of fishing. 

3. The right of taking game. 

4. The right of way. 

s. The right of taking water, wood, minerals, and 

other things. 

6. The right of transacting business upon land. 

7. The.right of conducting lawful sports upon land. 
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8. The right of receiving air, light, or heat from or 

over, or discharging the same upon or over land. 

9. The right of receiving water from or uischar<;ing 

the same upon land. 

10. The right of floouing land. 

11. The right of having \•later flow without .:lir:1in1J.tion 

or disturbance of any k.Lnu. 

12. The right of usil"J a wall as a party wall. 

13. The right of receiving more than natural support 

from adjacent land or thir<gs affixed thereto. 

14. The right of having the \1hole of a division fencE! 

12 maintained by a coterminous owner. 

l3 15. The right of having public conveyances stopped, or 

14 of stopping the same on land. 

15 16. The right of a seat in church. 

16 17. The right of burial. 

t7 18. ~he right of conserving open-s~~eser~~ 

i8 park, recreationa Lt- historic, aesthei.ic, 5=ul turC~l:..t__. Mal 

19 natural values Jil or: r·<!la.ted to lane!." 

20 ::,ection 17. Sectioll 67-60.·. l<.C.H. 1941, !S arw• .·;·.1 to 

21 read as follows: 

22 "67-602. Servitudes not attached to lana. Tho 

23 following land burdens, or servitudes upon land, may ~e 

24 granted and held, though not attached to land: 

25 l. The right of pasture, and of fishing and taking 
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The right of a seat in church. 

The ci.ght of burial. 

The right of taking rents and tolls. 

The right of way. 

•;:he right of taking water, wood, minerals, or other 

7. 'I'he right uf conserving open-space to preserve 

eark, recreational, historic, aesthetic, cultural, and 

natural values on or related to Land. • 

-.t,;nd-
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March 31, 1975 

SENATE COMMITTEE OF THE WHOLE 

l\MENDMENTS '1'0 HOUSE BILL NO. 341 

Amend Sl'n<lh' Committe'<' on 'l'axi1tion 1\m<'ndmenl.s, dnl<'d M<lr<'h :.u,, 11)75, 
as follows: 

1. Amend amendment No. 1. 
Strike: Amendment No. 1 in its entirety 

and Amend House Bill No. 341, third reading, as follows: 

2. Amend page 9, section 6, lines 4 through 5 and line 6. 
Following: "easement" 
Strike: "either in perpetuity or for a term of years shall be 

§~rmined on the basis of the restricted 2urposes for 
which the property may be used 11 

Insert: "in perpetuity, or for a term of years where a public 
body holds the term conservation easement, shall 
be determined on the basis of the restricted purposes 
for which the property may be used, provided, however, 
that such assessment shall not, by reason of this act, 
be reduced below the value such property would have for 
agriculture or silviculture purposes. l\ssessmcnts made 
for taxation on property subject to a conscrv<1tion 
easement for a term of years when~ a "q1J.:-1lified private 
organization" holds the conservation easement shall be 
determined on the basis of the restricted purposes for 
which the property may be used, provided, however, that 
the assessed value on any land subject to a conservation 
easement held by a "qualified private organization" for 
a term of years shall not, by reason of this act, be 
redticed below the classification or assessed value in 
effect at the time of the grant. 

The obtaining of any tax benefi~ by reason of the 
granting of a conservation easement shall not be 
construed as a continuing contract and the legislature 
may remove any such tax benefit." 



March L.n, 1975 

SENATE COMMITTEE ON TAXATION 

AMENDMENTS TO HOUSE BILL NO. 341 

'!'hal Jlouse Bill 341, third reading, be amended as follows: 

1. Amund page 8, section 6, lines 16 through line 14 page 9. 
Following: line 15 
Strike: Section 6 in its entirety 
Renumber: All subsequent sections 

AND AS -~_O ___ AMEN_DED, BE CONCURRED TN 
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HOOSE BILL 10. 341 

IITBODOCED BY SHELDEN, BRADLEY, STOLTZ, K-MBLE, 

DAY, HDEI~EKE~S, BERTELSEI 

A BILL FOB !J ACT ENTITLED: •AB ACT AMEIDIBG THE OPEl SPACE 

LAND ACT AND PBOVIDliG FOR COBSERTATIOB EASEMERTS; AMEWDIHG 

SECTIONS 62-601, 62-602, b2-b03, 62-604, 62-605, 62-608, 

67-601, AND 67-602, R.C.!. 1947.• 

BE IT EllCTED EY THE LEGISLATURE OF THE STATE OF MORTlll: 

Section 1. section 62-601, R.c.n. 1947, is aaended to 

read as follows: 

•62-601. Short title. This act saall ee ~aewa aa8 aay 

be cited as the "Open-Space Land and Voluntary Conservation 

taseaent Act."" 

section 2. Section 62-60~, B.C.!. 1947, is aaended to 

read as tollo~s: 

"62-602. Purposes of act. The legislature finds that 

the rapid growth and spread of urban developaent are 

creating critical probleas of service and finance for the 

state and local governaents; that the present and future 

rapid population growth in urban areas is creating severe 

probleas of urban and suburban living; ~hat tae pPevisie& 

te help euph uphaa sppavl, te pEeYeat the sppeaa ef &phaa 

REFE"E'I::E ~ILL ¥;;/.J_.. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1!1 

15 

16 

17 

18 

19 

20 

21 

22 

23 

211 

<cS 

Sec·:JnG Pr ~-:-. ns- ~:Jn ferenco q€~-- r:- Inc I 'J ded 

HB 03"1/05 

p~eeepve aeeeeeaPf pa£k 1 ~ee£ea~ieBa1 1 Biste£ie aad seeaie 

aPeas aB~ te eeaserve 1aB~ aa~ etheP Ba~u£al £eseu£ees that 

this population spread apd its attendant developaent is 

disryptipq apd alteripg the reaaininq natural areas, biotic 

coaaunities. geological and geoqrarhical foraations and, 

thereby, prpvidipg the potential for the destruction of 

scientific. edgcational. aesthetic, and ecological values: 

tgat the presept and futurg rapid popu}ation spread 

throughout the state of Montana ipto its opep spaces, tre 

creating serious Probleas o_f _laclt of op_e!LsPace and 

overcrowding of the landi that to lessen congestion apd to 

preserve natural, ecological, geographical and geological 

eleaents, the provision and preservation of open-space lands 

are necessary to secure park, recreational, historic and 

scellic __ lll'e<lS_ an<i __ ~tQ__ ~QRs~!l'~_the __ lan!L_ its biotic 

coaaunities, its natural resources, apd its geological and 

geographic eleaents in their natural state; that the 

acquisition or designation of interests and rights in real 

property by certain qualifying private organizations apd by 

public bodies to provide or preserve pe£aaaeat open-space 

land is essential to the solution of these probleas, the 

accoaplishaent of these purposes, and the health and welfare 

of the citizens of the state; and that the exercise of 
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1 autho~ity to acqui~e o~ designate interests and rights in 1 •62-603. Definitions. The following teras whenever 

2 real property to provide or preserve pe£•aaeat open-space 2 used or ~eferred to in this act shall ~ave the following 

3 land and the expenditure of public fonds for these purposes 3 meanings unless a different aeaning is clearly indicated by 

II vonld be for a public purpose,..; and that the statutory 4 the context.: 

5 provision enablipg certain gualihing private organizat.iops 5 (a) •Public body" means t.be state, counties, cities, 

6 to acquire interests and rights in real property to provide & towns and other municipalities. 

7 or preserve open-space land is in the public interest, 7 (b) •Drban area" means any area which is urban in 

8 accordance with these findings, the 8 character, including surrounding areas which form an 

9 legislature states that the purposes of this act are to 9 economic and socially related region, taking into 

10 authorize and enabl~ public bodies and certain qualifying 10 consideration such factors as present anc tut.ure population 

11 private organizations voluntarily to provide aad ~£eserve 11 trends and patterns of urban growth, location of 

12 ~e£•aae&t o~ea spaee 1aea ia eFeaa a£eas ia a:ae£ ~o assist 12 transportation facilities ana systellis, and •'istribution of 

13 ~.L!>."l.ro..,&..i__...._ L>,~ __ ...... _L'._ ..-, ..... ....._]..."'\,...,...- ,,.._..:t_ __ ~_h_o._-""'+~=.i_~--_j,._ .c..4= __ _,.,l..L>. 13 industrial, commercicrl, resid Pntial, governllieutal, 

llt the Pre~"'rvation of 14 institutional, and other activities. 

15 pative plants or animals, or biotic communities, or 15 (c) "Open-space land" Ilea ns any 

t& ~~QlogiGal or qeoq~aphical foraations of scientifir:::L 16 wbict· is provided or preserved for {1) pa~:k or recrea t 1onal 

n aesthetic or educational interest, and to provide for the 17 purposes, (2) conservation of land or other natural 

1S Preservation of other significant open-space land anvwhere 18 resources, (3) historic or sc~nic purposes, o1 {4) 

19 io the stat~ either in perpetuity or for a term of y~ars, 19 assisting in the s~aping of the character, direction, and 

2L and, furthermore to encoU!:.!!.Q.e orivate participation jn such 20 timing of community develop2ent. 

21 a frogram by establishi~ the policv to be utilized in 21 {il) "Coaprehen!::ive planning" meo.ns planning for 

22; determining the property ta~ to be levied upon th~ real 22 developme~t ~ a.nd shall include: (II 

2;3 proferty v~~ch is supject to the provisions of this act." 23 prefaration, as a guide tor long-range development, o~ 

24 Section 3. S€ction 62-603, h.C.~. 1947, is amended to 24 general ph}"sical plans ~o~ith respect to the pattern and 

25 read as follows: 25 intensity of lana use and the provision of public 
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facilities, including transportation 

vitb long-rauge fiscal plans for 

facilitiPs, together 

such deve.1opaent; (2) 

prograaaing aad financing plans 

(3) co-ordination of all 

activities at both the 

for capital iaproveaents; 

related plans and planned 

intragovernaental and 

intergovernaental levels; and (4) preparation of regulatory 

and adainistrative aeasures in support of the foregoing. 

!e) •conservation easHent• aeans an easeaent or 

testrictiop rupning vith the land and assigpable, whereby ap 

ovper of land volnptarily relinguishes to the holder of such 

easeaent or restrictiop. any or all rights to construct 

i!Proveaents upon the lapd or to substantially alter the 

natural character of the land or to perpit the copstruction 

of iaproveaepts upon the land or the substantial alteration 

of the patural character of the 1and, except as this right 

is expressly reserved in the instruments evidencipq the 

easeaent or restriction. Conservation easeaents aay be 

granted either in peJ;petaity or for a tera of !ears• If 

granted for a tera of years, that tera aay not be less than 

fifteen C15) years. An easeaent granted for a tera of yeaJ;S 

may be renewed for a tepa of fifteen !15) or aore years upon 

the execution of a new qraptinq instruaent by the parties. A 

CONSERVATION EASE8EHT eAT BB APPLIED TO URBAN OR NOBURBAN 

LAND. 

!f) "Qualifi!ild private organization• aeans a private 
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organization: (l) competent to own interests in real 

property; and (2) which qualifies and holds a general tax 

exemption under the Federal Internal Revenue Code, section 

501 (c); and (3) whose organizational purposes are designed 

to further the purposes of this act." 

Section 4. Section 62-604, P.C.M. 1947, is amended to 

read as follows: 

"62-604. Acquisition and desionation of real property 

by public body. To carry out the purposes of this act, any 

public body may (l) acquire by purchase, gift, devise, 

bequest or grant title to or any interests or rights in real 

property, including land and '·later, thc>_t will orovide a 

means for the preservation or provision of !'efl!lal'!eHe 

significant open-space landL aHe or the oreservation of 

native plants or animals, or biotic cornrrlun it ie s , or 

geological or geographical formations of scientific, 

aesthetic, or educational interest, or both, (2) desiqnate 

any real property, including land and water, in which it has 

an interest to be retained and used for the preservation and 

provision of l"e~mal'!el'!e siqnificant open-space land~L ~fie-~~e 

e~-efie-rea~-l"rel"erey-~er--J"ermaHel'!e--epel'!-~paee--±al'!e--afia±~ 

eeH~erm--ee-eeRprefieRs~ve-p±aRHfH~-eeiH~-aeefve~y-ear~iee-eH 

~er-efle-~!"Bal"!-al"ea-ffi-wfiie!ot-efle-e!"e!'el"eV-i:~-±eeaee<'l..- or the 

preser"~.ration a" native nlants or animals, or biotic 

CDT'IT"Unities, or aeoloc:rical or oeo0r2nhic forrcations of 
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scientific, aesthetic. or edUcational interests, or both. 

Where a public b9dy acgoires onder this act an interest 

in 1apd less than fee, this acquisition shall be by 

conservation easeaent._, Public_b9dies boldiuq conservation 

easeaents shall eptorce the provisions ot these easeaents.• 

Section 5, Section 62-605, B.C.!. 1947, is aaended to 

read as follows: 

"62-605. Conversion or diversion ot open-space land, 

where prohibited--substitution of other realty--conveyance 

or lease ot open-space lana authorized. ~ .1.ll.. No 

open-space land, the title to, or interest or right in which 

has been acquired under this act a£ whish has sees 

aesi~aatea as &feB Bfaee lase uaae£ the authecity e£ this 

~ shall be converted or diverted fro• open-space land use 

unless the conversion or diversion iS.i_ aete£aiBee hy the 

¥Uhlie soay te ee (1) esseatial te the eFaeFly aevelepaeet 

llFBBB aFea ia 

effeet at the tiae at eeaversiea e£ aiYe£siea (a\ necessarv 

to the oublic interest; (b) pot in conflict vitb the 

program of comprehensive plannj.ng for the area; and !cl 

permitted by the conditions imposed at the ti~e of the 

creation ct the conservation easement. Other real property 

of at least egual fair market Yalue and of as nearly as 

feasible eguivalent usefulness and location tor use as 
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peraa&e&t open-space land shall be substituted within a 

reasonable period not exceeding one (1) year for any real 

property conYerted or di•erted fro• open-space land use. 

The ~ahlie hea' shall assaFe that the ~£epeFty Property 

substituted will he ~ subject to the provisions ot this 

act. 

~ jll A pahlie ae&y grantee aay convey or lease any 

real property it has acquired or vhich bas been designated 

for the purposes ot this act. The conveyance or lease shall 

be subject to contractual arrangeaents that vill preserve 

the property as open-space land and vhich are consistept 

with the express terms and conditions of the~. unless 

the property is to be converted or diverted troa open-space 

land use in accordance with the provisions of subsection +'!+ 

ill of this section." 

reaa as fellewsJ 

liileFe aa 

i&ttFest ia real ~£apeEty less thaa ~ee is hele b¥ e 

f'YBlis aei!}' fa£ t~4Ef'BGe.t:, of ~-iHrt-r-ac;sess&eats llaEie 

~ile PEBf'GFty far 'tal!a'=isB silall re+..~ i!!H' ehal!Qe \a the 

iate£eCt heli! Bf tlic (ltl~i~~9--~ sf <:.!"' io-&te£~ 

ae.la by -the {'ab:!.ie 
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eaKae~e~-ee-e~e-e~e-eMee~~-ae-e~fier-~reeerey-e- ~ea--ev--~he 

e>*'l:~e-eeav.,-

i'eeeee"'e~~e-,._aae-ier-efiKa~:!:el'l-t'll'l-er<'"'e'l"~"-e"-io,iee~-~e--a 

ee~eerva~~e!'l--eaeel'le~~-e~efie'l"-~!'1-eereeeH~ey-er-~er-e-ee~-e~ 

~eare-efie'l:'l:-ee-ee~e'l""'~~ee-e~-efie--eae~~--e~--ehe--reeer~eee~ 

eH'I"~eee--•er--we~eft-~he-ereeerev-1'\av-~-H~e~.,.--~fte-va'I:He-e* 

efie-~!'leereee-fie'l:a-ey-!'1-eH~'I:~e--ee~v--e'!"-~HI'I'I:~¥¥~1'1~--~'I"~Vft~e 

e'!"Hal'l~~ae~e~-efta'l:'l:-ee-eMel'\ee-~'l"el'l-ere~erev-eaMee~ei'I.,-

~K"i'l"eeien--t'l~--an-ee~e"'e~e-~ral'l~e~-•er-a-eerl'l-e~-veare 

efta'l:'l:-nee-~eeHie-~n-a-~eeeee~e"'e!'le-e~-eee-ian~-*er--ereeere¥ 

~eM--eH'I"eeeee--~•--eee--e!'lee,.e!'le-~e-rel'lewe~-e~~-eee-ft'l"eee~l'lft 

il'lae'l"l'l~ene-re•iee+-~l'le-eee-renewee-eaee"'e!'le-~e--eMeeHeee--an~ 

ere~eriy--¥iieA--ne+---'l:aeer-efteH-€~€eee!'l-f'I:~~-Aave-a€~er-efie 

aaee-e&-eMB~'I"ae~61'1T 

SEC'riO-:-l 6. SF:r:'~'If1'! 62-61l8, 0 .C.'-'. 1<!47, IS !IM>:NnEn "'" 

"E.~.D 1\S POJ.Lf''<J<; : 

tl r-;2-~'13 .. "'rrxation of oronertv subiect to conservatj,.,,., 

ease~ent. wfie~e-eHa'l:~e-~ee¥-~WR~-iee~-~~al'l--~e~~ 14\ere--al"t 

~Ree~eee--iR--'I"ee'l:--~re~ePe¥--ie~~-~~an-e~e-~ee-~e-ee~a-e¥-e 

~~e'l:ie-eea¥-£e~-~fte-eHreeeee-e£-e~ie-eee;--aeee991'1el"t~e--~a~e 

~R-~~e-~re~ereY-*er-eeMaeiel'l-ahe'l:~-re~ieee-al'lv-eean~e-i!'l-ehe 

~a~~e~--ve;He--e£--efie--ePeee'I"~Y--wfiieR--ffiev-~ee~'l:e-~'l"e"'-efte 

~"'~e~eee-Reie-~¥-e~e-~.,.~~ie-eeev~--~e-vai~e-~~-e~e-i!'lee~eee 

~e±a-~¥-eRe--eHei~e--~e~v--efie~'l:--ee--eMe~~e--•~~~--ereee~ev 

~eHaeiea--~e--e~e-ael'\e-eM~PRe-ae-ee~er-ere~erev-ewHee-ey-ehe 
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!"HieH:e-eee'!'T 

r-.ssessments nade for taxation on oroperty subject to a 

conservation easement e~~he!"-~1'1-J"ft'l"1c""e"~ey-er-;oer-a-ee~-e~ 

yeare-efiaii-Je.,-ae~ermiH.,e-eR-eh.,--eae~e--e~--~he--!"eeer~eeee 

E"~eeee--~er--we!:elo!--eee--erel"e'l"e'J'--l"'ay--ee--Heea F.ITH>~P I~l 

PE'>PETUITY OP FOR A TEPM OF YF:ARS HHEPE .'< PUBLIC BODY OR A 

QUP.~LI,..YING PRIVATE 0R(;ANIZATHl'l H0LDS THE C0NSEPV!\TION 

EASE~ENT, SHALL BE DETERMINED ON THE SASIS OF THE RESTRICTED 

PURPOSES FOR 1'7HICH THE PROPE_qTY :'-II'.Y BE USED. THE 1-'I-:-li''U."! 

l'SSESSED VALUE FOR LAND SUBJECT TO AN EASE}1ENT CON\'EYf:D 

UNDER THIS CHAPTER HAY NOT BE LESS THAN THE ACTUAL ASSESSED 

VALUE OF SUCH L!I.ND IN CALENDi\R YEAR 1973. I'.NY LA.'W SUBJECT 

TO SUCH EASEMENT ~~y NOT BE CLASSIFIED INT0 A CLASS 

JI.FFORDING A LE.SSER JI.SSESSED VAI,UATI0N S0LELY BY !'EASON OF 

THE CREATION OF THE EASEMENT. Hl-!'FiRPFi'±'H'f'±'¥-,-8F-l'Elf>--,O..--'l'H'>.!-' 

'lF--¥f'iiU>.&--IoiHl'iRl'--1'--!'t!Bn'I'€-EA8¥-Hf'l:o86-'l'Hl'-'l'l'!'"-E'lH5BP"1'-'HAW 

E~5EMEH'l';-6H1'l:ol:o-EFi-~P'l'E~..-:r~EE-A~-'±'HE-E1'6'f6-f'F-~Hl'-~~6'l'!'f€9FiE 

PHRPI>6ES-P8"'-WH'f€H--""HF--P'!>E'Pf'"<i>¥--"1'"--BS--HSE8;--PP8"f9l'iBT 

H8WB~EPT--'PHA'l'--6P€H-1'56S66MEH'l'-SHA~-HA'±';-B¥-PE1'68N-AP-'l'H'f6 

A€'±'-,-BEl-<>EfiBf'Fi9-EI'if,8W-'!'HE-UAM!S-6H€H-PP8PH~'l'¥-W8l:fMl-HA¥Fi-FA" 

~8Ri€Bl:o'!'l:fPE-8P-S'fJ,U'f€Hn'!'l:fPE-Pl:fPP85EST--1'ESES6"EN'l'6-~1'BE--F8F 

'!'~*A'!''I'AH-8N-PP8PEP'l'¥-6HE~Fi€'l'-'!'8-A-€8HSEP¥1''!'f8N-EA6H~H'!'--F8P 

A--'!'!3P.H--RP--¥1"11'~-"B--WHE>Hi-1'~-ll€lH1'l:oiP'fl'i9-P-"'f¥1''l'Fi-"""61'lH-!!1'~'!''E8HI1 

HEll:o85-'!'HH-€8HSFi'!U'I''!''E8!'1-BASE04E!oi'I'-SH,llo'Eib-BF!-f'E~FiP~'fHE!1--8"'--'I'Hj,i 

B+-fHS--o:>F-'I'kH-!'fi5"""'ff'"'fil"-PI'!'P<=lSH&-FA-"-·"'fl'fEH-~HFi-P-"8PEP'!'¥-1'1'¥ 
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Bl USB@r fB9¥JPI@r S9iBYBBr fHAI !§B A&SB&SBQ YlLUB 91 A!l 

L&fD &UifE§! ~9 A G91&BBYAIX91 BA§BBBI! HBLD Bl l •eUALXPIBD 

PBI¥A?B 9BSAI!iAJX91 8 P9B A @Sift 9P IBIR& SHILL 19!, BY 

BBIS91 9F tHIS AC!c BB BBDUGBD BJL9W !§I CLA&£1P1CIIl91 98 

l&SBSSB@ YAkUB II BPPBSf If lftB ~~~ 9f .aB GBII!t 

181 9B!Alll&C 9F lSI !AI BBIIPll Bl BBl§91 9P !BE 

Si!AJ!!li!S 9f A CQI&Bil¥1'1'191 §&I'HUA'B &HlLL IQ'f BE 691&1!ii.UIQ 

AS A 6911l!UI!G G911BA61 Alp fBI! kBGISpAfUBB lAY RBft9YB All 

SUS¥ Ill BBIBPI!, The value of the iuterest held by a public 

~odY or gpalifyipq private organization shall be e1eapt fro• 

property tatatiop. 

Expiration of an easeaent gpanted for a ter• of years 

shall pot result in a reassessaegt of the land for property 

tax purposes if the easeaent is renewed and t)e granting 

instru1ent ref~ectinq the renewed easement is executed and 

proper~y filed not later than fifteen «15) days after the 

date of expiratiop.• 

section 1· There is a new R.c.a. section that reads as 

follovs: 

Easeaents type allowed. Raseaent or restrictions 

under this act aay prohibit or liait any or all of the 

folloviug: 

(1) Structures. Construction or p~acing of buildings, 

camping trailers, house trailers, aobile hoaes, roads, 

signs, billboards or other advertising, utilities or other 
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structures on or above the ground. 

(2) Landfill. Puaping or placing of soil or other 

substauce or aaterial as landfill, or du1ping or placing of 

trash, waste or unsightly or offensive 1aterials. 

{ 3) Vegetation. Reaoval or destruction of trees, 

shrubs or other vegetation. 

(4) Loaa, gravel, etc. Excavation, dredging or 

reaoval of loaa, peat, gravel, soil, rock or other aaterial 

substance. 

(5) surface use. Surface use except for such purposes 

peraitting the land or water area to reaain predo•inantly in 

its existing condition. 

(6) Acts detriaental to conservation. Activities 

detrilental to draiuage, f~ood control, vat£r conservation, 

erosion control or soil conse~~ation or fish aDd wildlife 

habitat and preservation• 

{7J Subdivision of land. Subdivision of land as 

defined iu section 11-3861. 

(8) Other acts. Other acts or uses detriaental to 

such retention of land or water areas in their existing 

conditions. 

(9) The tera "land" in subsections (2) and (3) above, 

includes land under vater, and water, and water surface. 

Section ~· ~here is a nev R.c.a. section that reads as 

follows~ 
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lcqnisition of conservation ease•ents by qualified 

private organLzations. Any qualified private organization 

•ay acquire by a conservation ease•ent, by purchase or gift, 

devise, bequest, or grant, title to any interest or 

interests in rights in real property, including land and 

water, that will provide a •eans for the preservation or 

provision of per•anent significant open-space land and/or 

the preservation of native plants or ani•als, or biotic 

co••nnities, or geological or geographic for•ations of 

scientific, aesthetic, or educational interest. 

Section ~- There is a nev R.C.!. section that reads as 

follows: 

Conservation ease•ents run with the land 

enforceability. The provisions of sections 5S-305, 58-JOf>, 

and 58-307, notwithstanding, for the purposes of this act, 

all conservation ease•ents, whether held by public bodies or 

qualifying private organizations, shall be considered to run 

with the land, whether or not such fact is stipnlated in the 

instruaent of conveyance or ownership and no conservation 

easeaent shall be unenforceable on account of lack of 

privity of estate or contract or lack of benefit to 

particular land or on account of such conservation ease•ent 

not being an appurtenant ease•ent, or because such ease•ent 

is an easeaent in gross. 

Section 10. There is a nev R.C.!. section that reads 
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as follows: 

Assignability. For 

conservation ease•ents 

the purposes of this 

shall be assignable 

instru•ent of conveyance or ownership expressly 

otherwise, and no conservation ease•ent 

BB 0341/05 

act, all 

unl.ess the 

stipulates 

shall. be 

unenforceable on account of the benefit being assignable or 

being assigned to any other govern•ent body or private 

organ·ization unl.ess such assign•ent has violated the express 

ter•s of the instruaent of conveyance or ownership; provided 

that the assignees •ust be qnalified under the teras of this 

act to hold a conservation ease•ent. 

Section 11- There is a new a.c.a. section that reads 

as follows: 

Review by local. planning authority. In order to 

aini•ize conflict with local coaprehensive pl.anning, al.l 

conservation ease•ents shall be subject to review by tbe 

appropriate local planning anthority for the county within 

which tbe land lies prior to recording. It shal.l be the 

responsibility of the entity acquiring the conservation 

ease•ent to present the proposed conveyance of the 

conservation ease•ent to the appropriate local planning 

authority. The local planning authority shall have ninety 

(90) days from receipt of the proposed conveyance within 

which to ~eview and to comaent upon the relationship of the 

proposed conveyance to coaprehensive planning for the area. 

-14- BB 341 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0341/05 

Such coaaents will not be binding on the proposed grantor or 

grantee, but shall be aerely advisory in nature. The 

proposed conveyance aay be recorded after coaaents have been 

received froa the local planning authority, or the local 

planning authority has indicated in writing it will have no 

coaaents, or ninety (90) days have elapsed, whichever first 

occurs. 

Section 12. There is a new R.c.a. section that reads 

as follows: 

Recording and description of land. All conservation 

easeaents shall be duly recorded in the coonty where the 

land lies so as to effect their titles in the aanner of 

other conveyances of interest in land and shall describe the 

land ·subject to said conservation easeaent by adequate legal 

description or by reference to a recorded plat shoving its 

boundaries. .The county clerk and recorder shall upon 

recording cause a copy of the conservation easeaent to be 

placed in a separate file within the office 

clerk and recorder and shall cause 

of the county 

a copy of the 

conservation easeaent to be aailed to the state departaent 

of revenue. 

Section 13. There is a nev B.C.!. section tbat reads 

as follows: 

Enforcement. Conservation easeaents aay be enforced by 

injunction or proceedings in equity. Representatives of the 
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grantee of the conservation easeaent shall be entitled to 

enter the land in a reasonable aanner and at reasonable 

tiaes to assure coapliance. 

Section J!. There is a new R.c.a. section that reads 

as follows: 

Construction. This section shall not be construed to 

iaply tbat any easeaent, covenant, condition or restriction 

which does not have the benefit of this act shall on account 

of any provisions hereof be unenforceable. Nothing in this 

act shall diainish the powers granted by any general or 

special law to acquire by purchase, gift, eainent domain or 

otherwise and to use land for public purposes. 

Section 15. Section 67-609, R.C.M. 19~7. is 

renuabered 62-617. 

Section j2. Section 67-601, R.C.M. 1947, is aaended to 

read as follows: 

•67-601. Servitudes attached to land. The following 

land burdens, or servitudes upon land. aay be 

other land as incidents or appurtenances, 

called easeaents: 

1. The right of pasture. 

2. The right of fishing. 

3. The right of taking gaae. 

4. The right of vay. 

attached to 

and are then 

5. The right of taking water, wood, ainerals. and 
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other things. 

6. The eight of transacting business upon land. 

7. The right of conducting lawful sports upon land. 

8. The right of receiving air, light, or beat froa or 

over, or discharging the saae upon or over land. 

9. The right of receiving ~ater from or discharging 

the saae upon land. 

10. The right of flooding land. 

11. The right of having water flow without diainntion 

or disturbance of any kind. 

12. The right of using a vall as a party va~. 

13. The right of receiving aore than natural support 

fro• adjacent land or things affued thereto. 

14. The right of having the whole of a division fence 

15 aaintained by a coterainous owner. 

16 15. The right of having public conveyances stopped, or 

17 of stopping the saae on land. 

18 16. The rigb t of a seat in church. 

19 17. The right of burial. 

20 

21 

18. The right of conserving open space to preserve 

~ recreational. historic, aesthetic, cultural. and 

~2 natural values on or related to land.• 

23 Section lZ· Section 67-602, R.c.~. 1947, is aaended to 

24 read as follows: 

25 •67-602. Servitudes not 
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following land burdens, or servitudes upon land, aay be 

granted and held, though not attached to land: 

1. The right of pasture, and of fishing and taking 

gaae. 

2. The right of a seat in church. 

3. The right of burial. 

II. The right of taking rents and tolls. 

5. The right of vay. 

6. The right of taking water, vood, aiuerals, or other 

things. 

1. The right of coaserying open space to preserve 

park, recreational. historic, aesthetic, cultural, and 

natural values on or related to laud.• 

-End-
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