44th Legislature LC

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

w3
o
=

ﬂé{{ BILL N0. &4 A8 .
IHFRODUCED B3Y :/ = s (éflz %4%% (Y d
dphoan [0 otk KZF

"AN ACT TO DEFIME TEE RIGHTS COF

A BILL FOR aN ACT ENTITLED'
A FATHER WITH RESPECT T?2 IS ILLEGITIMATE CHILD, AND TC
CLARIFY THE STATUS OF CERTAIN ADOPTION PROCLEECDINGS INVOLVING
ILLEGITIMATE CEILDREN, AMENDING SECTIONS 61-108, 61-205, AND

61-209, R.C.M. 1947."

BEL IT TNACTED BY THE LEGISLATURE OF THE STATE OF MCONTANA:
Section 1. Section 61-108, R.C.M. 1947, is amended to
read as follows:
"gl-108. Custody of illegitimate chilé@. The mother of
an illegitimate unmarried minor is entitled to its custody,

services, and earnings. The father is alsc entitled to the

custody, services and earnings of his minor illegitimate

child if the father's paternity is established:

{1) by adjudication or other clear and convincing

proof, and
{2} if he has openly treated the child as his own and

has not refused to support the child."

Section 2. There is a new R.C.M. section numbered
61-141 that reads as follows:
61-141. Assertion of rights by father of illegitimate

child == notice. A man may not claim in any legal proceeding
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in this state to be father to an illegitimate child unless,
pricr to birth of the child, he has filed with the clerk of
the district court in the county in which he resicdes a
notice o©f intent to claim paternity. The department shall
provide the forms for this notice and the form shalil
include: (1} claimant's name, (2) claimant’'s address, (3)
name and last known address of the claimed child's mother,
and {4) the month and vear of the expected chiléd's birth.

On  the next business day after receipt cof the notice,
the clerk of district court shall transmit the notice to the
department of social and rehabilitation services and shall
send a copy to the mother at her stated address.

This notice (a) shall be admissible in any action for
paternity, and (p) estops the claimant from denying his
patexnity of that child thereafter and shall contain
language that he acknowledges liability for contribution to
the support and education of the child after its birth and
for contribution to the pregnancy-related medical expenses
of the mother. The notice is conclusive evidence on the
question of paternity for all purpecses, unless the mother
denies that the claimant is the father.

Section 3. Section 61~-205, R.C.M. 1947, is amended to
read as follows:

"61-205., Persons required to consent to the adoption.
An adoption of a child may be decreed when there have been
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filed written consents to adoption executed by:

{1) Both parents, if living, or the surviving parent,

of a legitimate child; provided, that consent shall not be
required from a father or mother,

{a) adjudged guilty by a court of competent

rhe

Jurisdiction of physical crueiiy toward sasd th
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{b) adjudged to be an habitwal drunkard; or,

{c) who has been judicially deprived of the custody of
the child on account of cruelty or neglect toward the child;
or,

() who has, in the state of Montana, or in any other
state of the United States, willfully abandcned auesn the
child; or,

{e) who has caused the child to be maintained by anv
public or private children's institution, charitable agency,
or any licensed adoption agency, or the state department of
sccial and rehabilitation services of the state of Montana
for a operiod of one {1} year without contribuiinsy 2 the
support of msesd the child during s=#d that period, i1f  able;
or,

(f{} who has nct, if it is proven to the satisfaction
of the court, thet-sasd-fathar-or-methers-if-abzre;--has—-re=
contributed to the support of sasd the child during a pericd
cf one (1} year before the filing of a petiticn for
adoptions.er-<en-adepeien-of-a~chiid-~ray-—be--decreed-—-when

-3
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ehere-—have-peen-fiited-written-consanto-to-adopeion-eneauted
YT
(2) The-mothery-aleney~if-the~ehild~-ig--titegitimatary

ery In the case of an illegitimate child, the mother; any

guardian of the child, and the father, if he has legal

custody.
{3) The legal guardian of the person of the child if

both parents are dead or if the rights of the parents have
been terminated by judicial proceedings and such guardian
has authority by crder of the ccurt appointing him to
consent to the adoption; or, .

(4) The ‘executive head of an agency if the child has
been relinguished for adoption to such agency or if the
richts of the parents have been judicially terminated, or i”
both parents are dead, and custody of the child has Dbeen
legally vested in such agency with authority to consent to
adoption of the child; or,

{3} Any person having legal custody o©f a child by
court ordar if the parental rights of the parents have been
judicially terminated, but in such case the court having
jurisdiction of the custody of the child must consent to
adeption, and a certified copy cof its order shall bc
attached to the petition.

The consents reguired by peresvaphs subsection (1) ans
42+ shall be acknowledaed before an officer authorircd to

-4
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take acknowledgments, or witnessed by a representative cof
the state department of sccial and rehabilitation services
or of an agency, Or witnessed by a representative of the
court.”

Section 4. Section 61-209, R.C.M. 1947, is amended to
read as follows:

"61-209, Investigation. (1) Upon the filing of a
petition for adoption the court may in its discretion order
an investigation to bhe made by the state department of
social and rehabilitation services or any other private
agency licensed and approved for such investigatory purposes
by the state department of social and rehabilitation
services, and may in its discretion further order that a
report of such investigation shall be filed with the court
by the designated investigator within the time fixed by the
court and in no event more than thirty (30) days from the
issuance of the order for investigation, unless time
therefor is extended by the court. Such investigation if
ordered by the court shall include the conditions and
antecedents of the <childéd for the purpose of determining
whether he is a proper subject for adoption; appropriate
inquiry to determine whether the proposed home is a suitable
one for the child; and any other circumstances and
conditions which may have a bearing on the adoption and of
which the court should have knowledge.
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{2) The court may order agencies named in subsection
(1) of this section located in one or more counties to make
separate investigations on separate parts of the inguiry as
may be appropriate.

{3) The report of such investigation shall become a
part of the files in the case and shall contain a definite
recommendation for or against the proposed adoption and
state reasons therefor.

{4} The court shall inguire of the department of

social and rehabilitation services to determine whether a

notice of intent to claim paternity has been filed

goncerning the child to be adopted. This report shall be

incorporated in the files of the case and it shall contain a

certified cégy of the notice if one has been filed.

(5} Upon application of a licensed adoption agency,

the department shall report, as set forth in subsection (4)

of this section, to that agency. Filing of this report with

the court in an adoption proceeding constitutes compliance

with subsection (4) of this section.

(6} If a notice of intent to claim paternity was not

filed timely, the court shall so find.

{7) If a notice was filed timely, then the court shall

set a date for hearing upon the gquestion of paternity and

the claimant shall be given ten (10) days' notice thereof by

certified mail directed to the address listed in his notice

- HB278%
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¢f intent to claim paternity, unless he has given his

written consent to the adoption.

{a} If the mother contests the claim of paternity, the

court shall take testimony necessary to determine the facts,

If the claimant seeks to oppose the proposed adoption and

reguests custody of the child, the court shall inquire into

{i) the fitness of the <claimant, (ii) his ‘ability to

properly care for the child, and (iii) whether the best

interests of the child are served by granting custody to the

claimant if the mother relinquishes custody. Only upon

relinguishment of custody by the mother and a finding by the

court that the claimant is a fit person, can care for the

child properly and that the child's best interests will be

served Dby granting custody to the claimant, may custody be

granted.

(b) The court may order agencies named in subsection

(1) of this section to investigate the ability of the

claimant to care for the child. The results of this

investigation shall be made known to the parties involved

before the time set for the hearing on that issue.

(8) If no claim of paternity is filed, the court shall

establish on the record that the mother and father of the

child {a} are not then living together as husband and wife

openly anc generally, and (b) that they have not docne so nor

marriec since the birth of the child., If they are or have
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lived together as husband and wife ané the father of the

child has supported the child or the parents have married,

then all reasonable efforts shall be made to give notice of

the hearing to the father by personal service or by

certified mail. If notice of the hearing is unsuccessful,

then notice shall be by publication once a week for two (2}

consecutive weeks in a newspaper of general circulation in

the county where the father was last known to reside if in

this state, or if not in this state thern in the county where

the proceedings are commenced. The form of publication

shall not disclose the name of the mother, but shall state

only that the father by name must appear at a hearing at the

appointed time or forfeit all rights to the child he might

otherwise have. If personal service is not obtained the

court shall appeint a guardian ad litem for the child. Upon

consent by the mother and a consent by the father cr a

finding of proper notice by mail or publication o the

father, together with recommendation by the guardian ad

litem and a finding that termination of the rights of the

mother and father is in the best interest cf the child, the

court shall terminate the parental rights anc transfer them

tc  the agency seeking to place the child for adoption. The

order is final upon entry and is not appealable except for

fraud or duress. The order may not be appealed after

placement of the child for adoption by any court in this or

-8~
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any otner state.

{9) Any licensed adoption agency or appropriate agency

of the state of Montana may aopply to the district court for

a determination of the rights of a father of an illegitimate

child who has filed notice of intent to claim ovaternity.

The applicable procedure set forth in this section shall be

foliowed to conclusion.”™

-End-
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Approved by Committee
on Judiciary

HOUSE BILL NO. 275
INTRODUCED BY FABREGA, WILLIAMS, CASEY, JACK MOORE, TROPILA,

MCKITTRICK, SEIFERT

A BILL FOR AN ACT ENTITLED: "“AN ACT TO DEFINE THE RIGHTS OF
A FATHER WITH RESPECT TO HIS ILLEGITIMATE CHILL, AND TO
CLARIFY THE STATUS OF CERTAIN ADOPTION PROCEEDINGS INVOLVING
JLLEGITIMATE CHILDREN, AMENDING SECTIONS 61-108, 61-205, AND

61-209, R.C.M. 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1., Section 61-108, R.C.M. 1947, is amended to
reaa as follows:
"61-108, Custody of illegitimate child. The mother of
an illegitimate unmarried minor is emntitled tc its custeody,

services, and earnings. The father is also entitled to the

custody, services and earnings of his minor illegitimate

child if the father's paternity is established:

{1} by adjudication or other clear and convincing

proof, and
{2) if he has openly treated the child as his own and

has not refused to support the chila.”

section 2. There is a new R.C.M., section numbered
61-141 that reads as follows:

61-141. Assertion of rights by father of illegitimate
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child -+ notice. A man may not claim in any legal proceeding
in this state to be father to an illegitimate child unless,
prior to bkirth of the child, he has filed with the clerk of
the district court in the county in which he resides a
notice of intent to claim patermity. The STATE department

OF SOCIAL AND REHABILITATION SEﬁVICES shall provide the

forms for this notice and the form shall include: (1)
claimant's name, (2) claimant's address, (3) name and last
known address of the claimed child's mother, and (4) the
month and year of the expected child's birth,

On the next business day after receipt of the notice,
the clerk of district court shall transmit the notice to the
department of social and rehabilitation services and shall
send a copy to the mother at her stated address.

This notice (a)} shall be admissible in any action for
paternity, and (b) estops the claimant from denying his
paternity of that child thereafter and shall contain
language that he acknowledges liability for contribution to
the support and education of the child after its birth and
for contribution to the pregnancy-related medical expenses
of the mother. The notice is conclusive evidence on the
question of paternity for all purposes, unless the mother

denies that the claimant is the father, OR SUCH CLAIM WAS

UNDER DURESS OR FRAUD.

Section 3. Section 61-~205, R.C.M. 1947, is amended to

-2= HB 275



10
11
12
13
14
15
lo
17
18
19
20
21
22
23
24

25

HB 0275/02

read as follows:

"61-205. Persons required to consent to the adoption.
An adoption o©of a child may be decreed when there have been
filed written consents to adoption executed by:

(1} Both parents, if living, or the surviving parent,
of a legitimate child; provided, that consent shall not be
required from 2 father or mother,

(a) adjudged guilty by a court of competent
jurisdiction of physical cruelty toward sasd the child; or,

{b) adjudged to be an habitual drunkard; or,

{c) who has been judicially deprived of the custody of
the child on account of ABUSE, cruelty or neglect toward the

child AS SET FORTH IN SECTIONS 10-1300 THROUGH 10-1322,

R.C.M. 1947, AS AMENDED; or,

{(d}) who has, in the state of Montana, or in any other
state of the United States, wilifully abandoned smueh the
child; or,

(e} who has caused the child to be maintained by any
public or private children’s institution, charitable agency,
or any licensed adoption agency, or the state department of
social and rehabilitation services of the state of Montana
for a period of one (1} year without contributing to the
support of seid the child during satd that period, if able;
or,

{(f) who has not, if it is proven to the satisfaction

-3- HB 275
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of the court, that-said~father-or-methery-if-abier~has-net
contributed to the support of seté the child during a period
of one (1) year before the filing of a petition for
adoptionf;ps--{an--adepeien-—eé-—a—ehii&-may-be-deereeé-when
there-have-peen~fited-written-consents—-te-adoption—-—cxecuted
BY¥FT

(2) ®he--metherry--aiener~tf-the-ehitd-is-itlegitimates

ery In the case of an illegitimate child, the mother; any

guardian of the «child, and the father, if he has legal

custody.

{3) The legal guardian of the person of the child if
both parents are dead or if the rights of the parents have
been terminated by judicial proceedings and such guardian
has authority by order of the court appointing him to
consent to the adoption; or,

(4) The executive head of an agency if the child has
been relinguished for adoption to such agency or if the
rights of the parents have been judicially terminated, or if
poth parents are dead, and custody of the child has Leen
legally vested in such agency with authority to consent to
adoption of the child; or,

{5) Any person having legal custody of a child by
court order if the parental rights of the parents have been
judicially terminated, but in such case the court having
jurisdiction of the custody of the child must consent to

- HB 275
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adoption, and a certified copy of its order shall ke
attached to the petition.

The consents reguired by pasagwephs subsection (1} erd
42+ shall ke acknowledged before an officer authorized to
take acknowledgments, or witnessed by a representative of
the state department of social and rehabilitation services
or of an agency, or witnessed by a representative of the
court.”

Section 4. Section 61-209, R.C.M. 1947, is amended to
read as follows:

"61-209. Investigation. (1) Upon the filing of a
petition for adoption the court may in its discretion order
an investigation to he made by the state department of
social and rehabilitation services or any other private
agency licensed and approved for such investigatory purposes
by the state department of social and rehabilitation
services, and may in its discretion further order that a
report of such investigation shall be filed with the court
by the designated investigator within the time fixed by the
court and in no event more than thirty (30) days £from the
issuance of the order for investigation, unless time
therefor is extended by the court. Such investigation if
ordered by the court shall include the conditions and
antecedents of the child for the purpose of determining
whether he is a proper subject for adoption; appropriate

-5= HB 275
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inguiry to determine whether the proposed home is a suitable
one for the child; and any other circumstances and
conditions which may have a bearing on the adoption and of
which the court should have knowledge.

(2) The court may order agencies named in subsection
{1l) of this section located in one or more counties to make
separate investigations on separate parts of the inquiry as
may be appropriate.

(3) The report of such investigation shall become a
part of the files in the case and shall contain a definite
recommendation for or against the proposed adoption and
state reasons therefor.

(4) Fhe-court--shati--inequire-~—of--the--department--of

seciat-—and--rehabiiteabion-~seryices—to-dotermine-whethap-a

netice-—of-—intent--to-—-elaim~--paterntey--has-~--poen~--fitead

eoneerning--the—-chitd-~-to-be-adeptedr-—-Fhig-repore-~shaii-be

tneorporaked-in-the-fileg-of-khe-~case-and-it-ahali-contain-a

eertifred-copy-of-the-nobice-té-one-has-been~-£iteds: EXCEPT

WHERE THE PROCEEDING IS INSTITUTED OR COMMENCED BY A

REPRESENTATIVE OF THE STATE DEPARTMENT OF SOCIAL AND

REHABILITATION SERVICES, A CITATION SHALL BE ISSUED AND

SERVED UPON A REPRESENTATIVE QF THE SCCIAL AND

REHABILITATION SERVICES PRICR TO THE COURT HEARING TO

PROVIDE THE COURT A REPORT ON THE NOTICE OF INTENT TO CLAIlM

PATERNITY FILED CONCERNING THE CHILD TO BE ADOPTEL, THE

- HB 275
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REPORT SHALL BE INCORPORATED IN TiE FILES OF THE COURT CASE

AND IT SHALL CONTAIN A CERTIFIED COPY OF THE WOTICE IF ONZ

A4S SLEN FILED.

(5) Upon apulication of a licengea adoption agency,

tue departuent shall report, as set forth in subsection {4)

OI tnils seCtioh, tO thdl agendy. Filiue of Lais report wita

tne court in an adouption proceeding coastitutes compliance

with subsection (4) of this section.

(6) If & notice of intent to claim paternity was not

filed timely, the ccurt shall so find.

(7) If a notice was filed timely, then the court shall

set a date for hearing upon the question of paternity and

the clainant shall be given ten (10} days' notice thereof by

certified mnail directed to the address listed in his notice

of intent tc claim naternity, unless he has given his

written ceonsent to the adoption.

(a) If the mother contests the claim cf paternity, the

court shall take testimony necessary to determiue tne facts.

If the claiwant seeks to oppose tne proposed adoption and

reguests custody of the child, the court shall inguire intc

{i}) the fitness of the claimant, (ii) his ability to

properly care for the child, ana (iii) whether <the best

interests of the child are served by granting custody to tne

claimant if the mother relinquishes custody. Only upen

relinguishment of custody by the mother and a finding by the

-7= Ha 275
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court that tne claimant is a fit person, can care for tue

child properly and that the child's best interests will be

served Ly granting custody to tue claimant, may custoay be

granted.

(b) The court may order agencies named in subsection

{1) of this section to investicate the ability of tae

Vi

claimant to care for the child, The results of this

investigation shall be made known to the parties involved

before the time set for the hearing on tnat issue.

(8) If no claim of paternity is filed, the court shall

establish on the record that the mother and father of the

child {a} are not then living together as husband aud wife

openly and generally, and (b) that they have not done so nor

married since the birth of the chilu. If they are or have

lived together as husband and wife ana the father of the

child unas supported the child or the parents have wmarried,

then all reasonable efforts shall be made to give notice of

3

tue hearing to the father by personal service or by

certifiec mail., If notice of the hearing is unsuccessful,

hen notice shall be by publication once a week for two (2)

consecutive weeks in a newspaper of general circulation in

the county where the father was last known to reside if in

this state, or if not in this state then in the county where

the proceedings are commenced. The form of publication

shail not uisclose the name of the mother, but shall state

-G wB 275
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only that the father by name must appear at a hearing at the

appointed tine or forfeit all rights to the child he might

otherwise have. If personal service is pmot obtained the

court shall appoint a guardian ad litem for the child. Upon

consent by the mother anu a consent by the father or a

finding of proper wnotice by mail or publication to the

father, together with recommendation by the guardian ad

litem and a finding that termination cf the rights of the

mother and father is in the best interest of the chilid, the

court shall terminate the parental rights and transfer them

to the agency seeking to place the child for adoption. Ehe

order——is——finat-upen-entrr-and-is-nek-gppealiabie—axcepb-for

£raud-—or—duressr~—--Fhe-~ordes-cpay——nob-—-pe-—appealed--afber

pracement-—of-the-chiid-for-adeption-by-any-ceurt-in-thig-or

ary-sbther-sksker

{3) Any licensed adoption agency or appropriate agency

of the state of Montana may apply to the district court for

a determination of the rights of a father of an illegitimate

cnild who has filed notice of intent to claim paternity.

The applicable procedure set forth in this section shall be

foilowed to conclusion.”

SECTION 5. UNIFORMITY OF APPLICATION AND CONSTRUCTIONW.

THIS ACT SHALL BE APPLIED AND COWSTRUELD TO EFFECTUATE ITS

GENERAL PURPOSE TO MAKE UNIFORM THE LAW WITH RESPECT TO THE

SUBJECT OF THIS ACT AMONG STATES ENACTING IT.

-G HB 275
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SECTION 6. SEVERABILITY. IF ANY PROVISION OF THIS ACT

OR _THE APPLICATION THEREOF TQ ANY PERSON OR CIRCUMSTANCE IS

HELD INVALID, THE INVALIDITY BOES NOT AFFECT OTHER

PROVISIONS OR APPLICATIONS OF THE ACT WHICH CAN BE GIVEN

EFFECT WITHOUT THE INVALID PROVISION OR APPLICATION, AND TO

THIS END THE PROVISIONS OF THIS ACT ARE SEVERABLE.

=-BEnd~
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HOUSE BILL NO. 275
INTRODUCED BY FABREGA, WILLIAMS, CASEY, JACK MOORE, TROPILA,

MCKITTRICK, SEIFERT

A BILL FOR AN ACT ENTITLED: "AN ACT TO DEFINE THE RIGHTS OF
A FATHER WITH RESPECT TO KIS ILLEGITIMATE CHILD, AND TO
CLARIFY THE STATUS OF CERTAIN ADOPTION PROCEEDINGS INVOLVING
ILLEGITIMATE CHILDREN, AMENDING SECTIONS 61-108, 6L-205, AND

61-209, R.C.M. 1947.,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 61-108, R.C.M. 1947, is amended to
read as follows:
"61-108. Custody of illegitimate child. The mother of
an illegitimate umnmarried minor is entitled to its custody,

services, and earnings. The father is also entitled to the

custody, services and earnings of his minor illegitimate

child if the father's paternity is established:

{1) by adjudication or other clear and convincing

proof, and
{(2) if he has openly treated the child as his own and

has not refused to support the child."®

Ssection 2. Tnere is a new R.C.M. section numbered
61-id4]1 that reads as follows:

61-14L. Assertion of rights by father of illegitimate
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child -- notice. A man may not claim in any legal pfoceeding
in this state to ke father to an illegitimate child unless(
priocr +to birth of the child, he has filed with the clerk of
the district court in the county in which he resides a
notice of intent to claim paternity. The STATE department

OF SOCIAL AND REHABILITATION SERVICES shall provide the

forms for +this notice and the form shall include: (1)
claimant’s name, (2) claimant's address, {3) name and last
known address of the claimed child's mother, and (4} the
month and year of the expected child's birth.

On the next business day after receipt of the notice,
the clerk of district court shall transmit the notice to the
department of social and reh#bilitation services and shall
send a copy to the mother at her stated address.

This notice (a) shall be admissible in any action for
paternity, and (b} estops the claimant from denying his
paternity of that child thereafter and shall contain
language that he acknowledges liability for contribution to
the support and education of the child after itg birth and
for contribution to the pregnancy-related medical expenses
of the mother. The notice is conclusive evidence on the
question of paternity for all purposes, unless the mother

denies that the claimant is the father, OR SUCH CLAIM WAS

UNDER DURESS OR FRAUD.

Section 3. Section 61-205, R.C.M. 1947, is amended to

-2~ HB 275



uoBE W oN e

L I - )

le
17
18
19

o B

23
24

25

HB 0275/02

read as follows:

"61-205. Persoms required to consent to the adoption.
An adaption of a child may be decreed when there have besn
filed written consents to adoption executed by:

{1) Both parente, if living, or the surwiving parent,
of a legitimate child; prowvided, that consent shall not be
reguired from a father or mother,

(a) adjudged guilty by a <court of competent
jurisdiction of physical cruelty toqard said the child; or,

{b) adjﬁdged to be an habitual drunkard; or,

(¢} who has been jundicially deprived of the custody of
the child on account of ABUSE, cruelty or neglect toward the

child AS SET FORTH 1IN SECTIONS 10-1300 THROUGH 10-1322,

R.C.M. 1947, AS AMENDED; or,

{d) who has, in the state of Montana, or in any other
state of the United States, willfully abandoned sueh the
child; or, '

- (e) who has caused the child to te maintained by any
public or private children's institution, charitable agency,
or any licensed adoption agency, or the state department of
social and rehabilitation services of the state of Montana
for a pexiod ef ope (1) year without contributing to the
support of saesd the .child during said that peried, if able;
or,

(f) who has not, if it is proven tc the satisfaction
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of the court, thas-~sesd-father-er-methery-if-abiery-hes-not
coptributed to the support of sadd the child during a period
of ope (1) year before the filing of a petition for
adoptions .or--tan--sdephion--of--a-child-nay-he-desreed-when
there-have-been-fited-written-consents-co-adopts
byry

' (2) The--methery--aloney—if-the—child-is-iilegieimacer

exscrted

ery In the case of an illegitimate child, the mother; any

guardian of the child, and the father, if he has legal

custody.

(3) The legal guardian of the person of the child if
both parents are dead or if the rights of the parents have
been terminated by Jjudicial proceedings and such guardian
has authority by orxrder of the court appointing him to
consent to the adoption; or,

{4) The executive head of an agency if the child has
been relinquished for adoption to such agency or if the
rights of the parents have been judicially terminated, or if
both parents are dead, and custody of the child has been
legally vested in such agency with authority to consent to
adoption of the‘child; or,

{(5) Any person having legal custody of a c¢hild bLy
court order if the parental rights of the parents have been
judicially terminated, but in such case the court having
jurisdiction of the custody of the child must consent to
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adoption, and a certified copy of its order shall be
attacned to the petition.

The consents required by pearagesphs subsection {1} ané
42¥ shall be acknowledged before an officer authorized to
take acknowledgments, or witnessed by a representative of
the state department of social and rehakilitation services
orxof an agency, or witnessed by a representative of the
courtc."

Section 4. Section 61-209, R.C.M. 1947, is amended to
read as follows:

"61l-=209. Investigation. (1) Upon the £iling of a
petition for adoption the court may in its discretion order
an investigation to be made by the state dJepartment of
social and rehabilitation services or any other private
agency licensed and approved for such investigatory purposes
by the state department of social and rehabilitation
services, and may in its discretion further order that a
report of such investigation shall be filed with the court
by the designated investigator within the time fixed by the
court and in no event more than thirty (30) days from the
issuance of the order for investigation, unless time
therefor is extended by the court. Such investigation if
ordered by +the court shall include the conditions and
antecedents of the child for the purpose of determining
whether he 1s a proper subject for adoption; appropriate
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inguiry to determine whether the proposed home is a suitable
one for the child; and any other circumstances and
conditions which may have a bearing on the adoption and of
which the court should have knowledge.

{2) The court may order agencies named in ;subsection
(1) of this section located in one 6: more counties tc make
separate investigations on separate parts of the inguiry as
may be appropriate.

{3) The report of such investigation shall become a
part of the files in the case and shall contain a definite
recommendation for or against the proposed adoption and
state reasons therefor.

(4) She-sourt--shari-—ineuire--of-—the-—deparement——of

sesiat-——and-—rehabitibabion~~sepryicen-to-~determine-whesher-a

nebise-—pfi--inbent--ba--cizinm-—paternity--has i Edted

eoncerning~~the--shiid--to~be~adoptedr--Fhis-repore-shaii-be

tneorporabed-in—the-filtes-of-the-sase-and-ib-shail-conenin-a

eertified-sopy-of-the-netice-ti-one-has-peen-~-ftledy EXCEPT

WHERE THE PROCEEDING IS INSTITUTED OR COMMENCED BY A

REPRESENTATIVE OF THE STATE DEPARTMENT OF SOCIAL AND

REHABILITATION SERVICES, A CITATION SHALL BE ISSUED AND

SERVED UPON A REPRESENTATIVE OF THE SCCIAL AND

REHABILITATION SERVICES PRIOR TO THE COURT HEARING TO

PROVIDE THE COURT & REPORT ON THE WOTICE OF INTENT TO CLAIM

PATERWITY FILED CONCERNING THE CHILD TQO BE ADOPTED. THE
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REPORT SHALL BE INCORPORATED IN THE FILES OF THE COURT CASE

AND IT SHALL CONTAIN A CERTIFIED COPY OF 'THE NOTICE IF ONE

HAS BEEN FILED.

(5) Upon application of a licensed adoption agency,

the department shall report, as set forth in subsection {4}

of this section, to that agency. Filing of this report with

the court in an adoption proceeding constitutes compliance

with subsection (4) of this section.

(6) If a notice of intent tg claim paternity was not

filed timely, the court shall so find.

{7} If a notice was filed timely, then the court shall

set a date for hearing upon the question of paternity and

the claimant shall be given ten (10} days® notice thereof by

certified mail directed to the address listed in his notice

of intent to claim paternity, unless he has given his

written consent to the adoption.

ta} If the mother contests the claim of paternity, the

court shall take testimony necessary to determine the facts.

If the claimant seeks to oppose the proposed adoption and

regyuests custody of the child, the court shall inguire into

(i) the fitness of the claimant, (ii) his ability to

properly care for the child, and (iii} whether the best

interests of the child are served by granting custody to the

claimant if the mother relinguishes custody. Only upon

relinguishment of custocdy by the mothex and a finding by the
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court that the claimant is a fit peraon, can care for the

child properly and that the child's best interests will be

served by granting custody to the claimant, may custody be

granted.

(b} The court may corder agencies named in subsection

(1) of this section to investigate the ability of the

claimant to care for the child. The results of this

investigation shall be made known tc the parties involved

before the time set for the hearing on that issue,

(8) If no claim of paternity is filed, the court shall

establish on the record that the mother and father of the

chiléd (a} are not then living together as husband and wife

openly and generally, and (b} that they have not done so nor

married since the pirth of the child., If they are or have

lived together as huspand and wife and the father of tie

child has supported the child or the parents have married,

then all reasonable efforts shall he made to give notice of

the hearing to the father by personal service or by

certified mail. If notice of the hearing is unsuccessful,

then notice shall be by publication once a week for two (2}

consecutive weeks in a newspaper of general circulation in

the county where the father was last kuown to reside if in

this state, or if not in this state then in the county where

the proceedings are commenced. The form of publiication

shall not disclose the nawe of the mother, but shall state
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only that the father by name must appear at a hearing at the

appointed time or forfeit all rights to the child he might

otihierwise have. If personal service is not obtained the

court shall appoint & guardian ad litem for the child. Upon

cousent by the mother and a consent by thne father or a

finding of proper notice by mail or publication to the

fatier, together with recommendation by the guardian ad

litem and a finding that termination of the rights of the

mother and father is in the best interest of the child, the

court shall terminate the parental rights and transfer them

to the agency seeking to place the child for adoption. %he

erder-—is--finat-upen-entry-and-is-nee-gppeaiabie-exeepte~fop

Eraud-or-duressr-~-Phe--order--may--not--pe--appenled--afeer

pltacement--pf-bhe~chitd-fon-adoption-by-mmy-sourt-in-this-or

any-ekher-skaker

{7) Aoy licensed adoption agency or appropriate agency

of the state of Montana may apply to the district court for

a determination of the rights of a father of an illegitimate

cnild who has filed@ notice of intent to claim paternity.

The applicable procedure set forth in this section shall be

followed to conclusion.”

SECTION 5, UNIFORMITY OF APPLICATICN AND CONSTRUCTION.

THIS ACT SHALL BE APPLIED AND CONSTRUED TO EFFECTUATE ITS

GENERAL PURPOSE TO MAKE UNIFORM THE LAW WITH RESPECT TO THE

SUBJECT OF THIS ACT AMONG STATES ENACTING IT.
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SECTION 6. SEVERABILITY. IF ANY PROVISION OF THIS ACT

OR THE APPLICATICN THEREOF TO ANY PERSON OR CIRCUMSTANCE IS

HELD INVALID, THE INVALIDITY DOES NOT AFFECT OTHER

PROVISIONS OR APPLICATIONS OF THE ACT WHICH CAN BE GIVEN

EFFECT WITHOUT THE INVALID PROVISION OR APPLICATIdN, AND TO

THIS END THE PROVISIONS OF THIS ACT ARE SEVERABLE.

-End-

=10~ H8 275



March 25,

1975

SENATE COMMITTEE ON JUDICIARY

AMENDMENTS TO HOUSE BILL NO. 275

That House Bill No.

Amend title,
Frollowing:

Strike:

Amcnd title,
IFollowing:

Strike:

Amend page 1,
Following:

Strike:

Renumber:

Amend page 2,
Following:

Strike:
Insert:

Amend age 3,
Following:

Strike:

"Except as provided in section 61-209, a

275, third reading, be amended as follows:

line 8.
"SECTIONS"
"61-108,"

line 8.
"6l-205"

section 1, lines 12 through 22.
line 11

section 1 in its entirety

All subsequent sections

section 2, line 1.
"notice."

1

section 3, line 6.

a
"legitimate"

Amend page 7, section 4, line 10.

Following:

Insert:

"find."

"The court shall direct the adoption agency in question

or the department of social and rehabilitation services,

if no other agency is involved, to make inquiry to identify
the natural father. Inquiry shall be made of the mother
and any other appropriate person, and shall include

the following:

(a) whether the mother was married at the time of
conception of the child or at any time thereafter;

(b) whether the mother was cohabiting with a man at
the time of conception or birth of the child;

(c) whether the mother has received support payments
or promises of support with respect to the child or in
connection with her pregnancy; or

(d) whether any man has formally or informally
acknowledged or declared his possible paternity of the
child.
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7. Amend page 8, section 4, lines 10 through 19.

Following: " (8)"

Strike: lines 10 through 19 in theik entircty

Insert: "Whether or not a claim of paternity is filed, thce court F
shall establish on the record whether any person is x

presumed to be the father of the child pursuant to
section 5, uniform parentage act, and whether the identity’
of the natural father has been discovered through tho
inquiry conducted pursuant to section 6 of this act.

Notice ofthe hearing to determine the father and child
relationship shall be served upon any person presumad A
to be the father of the child or otherwise identificd

as the father of the child even though he has not filed

a notice of intent to claim paternity. Service shall be
made as provided in the Montana rules of ¢ivil proccdure. |
If personal service of notice of the hearing cannot be
made, "

8. Amend page 8, section 4, line 22.
Following: "where the"
Insert: "presumed or otherwise identified"

9. Amend page 9, section 4, line 1.

Following: "that the"
Insert: "presumed or otherwise identified”

10. Amend page 9, section 4, line 11.
Following: "“adoption"
Insert: "or if no agency is involved, to the department of social-
and rehabilitatiorn services" s

11. Amend page 9, section 5, lines 22 through 25
Following: "5," .
Strike: Section 5 in its entirety
Insert: "In any action relating to the custody of a child who
has been the subject of an adoption proceeding, the

sole consideration shall be t intc )
child. " e the best interest of the



