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_2 ~ / ~ ·q::~~J;U? 
A BILI. FOR AN ACT ENTITLED: "AN ACC:: '::'0 DEFI::E 'lE:S RIGH':'S OF 

!<. FATHER WITH RESPECT TO iUS ILLEGITIMATE CHILD, .liND TO 

CLARIFY THE STATUS OF CERTAHI ADOPTIO:'; ?ROCEEi:L,:GS I:;VOLVH'G 

ILLEGITIMATE CHILDREN, li.J.'!ENDING SEC~IONS 61-10 8, 61-20 5, A::D 

61-209, R.C.M. 1947." 

Bi..: IT SNACTED BY THS LEGISLATURE OF ':'HE S-:'ATE OF Y.ONTAl,A: 

Section:. Section 61-108, R.C.M. 1947, is amended to 

read as follows: 

"61-108. Custody of illegitimate child. The mother of 

an illegitimate unmarried minor is entitled to its custody, 

serrices, and earnings. The father is also entitled to the 

custody, services and earnings of his minor illegitimate 

child if the father's paternity is established: 

{1) by adjudication or other clear and convincing 

proof, and 

{2) if he has openly treated the child as his own and 

has not refused to support the child." 

Section 2. There is a new R.C.M. section numbered 

61-141 that reads as follows: 

61-141. Assertion of rights by father of illegitimate 

child -- notice. A man may not claim in any legal proceeding 
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in this state to be father to an illegitimate child unless, 

prior to birth of the child, he has filed with the clerk of 

the district court in the county in which he resides a 

notice of intent to claim paternity. The departJr,ent shall 

provide the forms for this notice and the form shall 

include: (1) claimant's name, (2) claimant's address, (3) 

name and last known address of the claimed child's mother, 

and (4) the month and year of the expected chile's birth. 

On the next business day after receipt of t~e notice, 

the clerk of district court shall transmit the notice to the 

department of social and rehabilitation services and shall 

send a copy to the mother at her stated address. 

This notice (a) shall be admissible in any action for 

paternity, and {o) estops the claimant from denying his 

paternity of that child thereafter and shall contain 

language that he acknowledges liability for contribution to 

the support and education of the child after its birth and 

for contribution to the pregnancy-related medical expenses 

of the mother. The notice is conclusive evidence on the 

question of paternity for all purposes, unless the mother 

denies that the claimant is the father. 

Section 3. Section 61-205, R.C.M. 1947, is amended to 

read as follows: 

"61-205. Persons required to consent to the adoption. 

An adoption of a child may be decreed when there have been 
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filed written consents to adoption executed by: 

{l) Both parents, if living, or the surviving parent, 

of a legitimate child; provided, that consent shall not be 

required from a father or mother, 

(a) adjudged guilty by a court of competent 

)Ur~SC11Ct~on o£ physical cruelLy ~uwarJ seid ~~c ... 1-..; ~ _.;.;. ...... ~ ............. ,. or, 

(b) adjudged to be an habitual dr'.mkard; or, 

(c) who has been judicially deprived of the custody of 

the child on account of cruelty or neglect toward the child; 

or, 

(d) who has, in the state of Montana, or in any other 

state of tne Ur.iteci States, willfully abanucne:' ~t1ei! ~ 

ct-,ild; or, 

(e) who has caused the child to be maintaine-c: '>Y a:->y 

:oub::ic or private ::hildren's institution, chari::J.bie agency, 

or any licensed adoption agency, or t~e s~ate ~e2artment of 

sccial and rehabilitation services of the state of ~:ontana 

for a ?eriod of one {1) year without con~ribl.1xir:} -::-:J t~e 

support of ~e.~a the child during 5e~e ~ period, if able; 

or, 

(~) who has net, if it is proven to the satisfaction 

of ti1e coart.!. ~~e.~-Be.~e-i!e.~~ei"-e,--!'lle-.;,l'te,-7-i£-e.e'f.e7--he.e.--,.e"' 

contributed to the support of !te.~e: the child durii1g a perioO: 

of one [1) year before the filing of a JFtition for 

auoption?~e,--~e.~-aee~~~e~-ei!-e-eh~ie--~ey--be--eee~~ea--wfiel'\ 
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~here--ha~-Beeft-~~~ea-~~~eft-eefteeft~e-~e-aee~~~Sft-eMe~~ea 

I!Jyt ... 

(2) ~e-me~e~-e.iefte~-~£-~e-eh~ia--~a--~iie~~~~ma~eT 

e~ In the case of an illegitimate child, the mother; any 

guardian of the child, and the father, if he has legal 

custody. 

(3) The legal guardian of the person of the child if 

both parents are dead or if the rights of the parents have 

been terminated by judicial proceedings and such guardian 

has authority by order of the court appointing him to 

consent to the adoption; or,. 

(4) 'l'he executive head of an agency if the chil(, bas 

been relinquishec for adoption to such agency or if the 

rinhts of the parents have been judicially terminated, or ir 

both parents are dead, and custody of the clLlld hils been 

legally vested in such agency with authority to conscn"c to 

adoption of the child; or, 

(S) Any person having legal custody of a child by 

court ordar if the parental rights of the parents have been 

judicially terminated, but in such case the court having 

jurisdiction of the custody of the child must consent to 

adcptian, and a certified copy of its order shall be 

attached to the petition. 

Tne consent.s required by !"e.,.e.erel"h~ subsection (1) a!'\• 

+!!t shall be acknowledged before an officer authoric·cc' to 

_.,_ 
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take acknowledgments, or witnessed by a representative of 

the state department of social and rehabilitation services 

or of an agency, or witnessed by a representative of the 

court. n 

Section 4. Section 61-209, R.C.M. 1947, is amenced to 

read as fol.lows: 

w61-209. Investigation. (1) Upon the filing of a 

petition for adoption the court may in its discretion order 

an investigation to be made by the state department of 

social and rehabilitation services or any other private 

agency licensed and approved for such investigatory purposes 

by the state department of social and rehabilitation 

services, and may in its discretion further order that a 

report of such investigation shall be filed with the court 

by the designated investigator within the time fixed by the 

court and in no event more than thirty (30) days from the 

issuance 

therefor 

ordered by 

of 

is 

the order 

extended 

the court 

for investigation, unless time 

by the court. Such investigation if 

shall include the conditions and 

antecedents of the child for the purpose of determining 

whether he is a proper subject for adoption: appropriate 

inquiry to determine whether the proposed home is a suitable 

one for the child; and any other circumstances and 

conditions which may have a bearing on the adoption and of 

which the court should have knowledge. 
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(2) The court may order agencies named in subsection 

(1) of this section located in one or more counties to make 

separate investigations on separate parts of the inquiry as 

may be appropriate. 

(3) The report of such investigation shall become a 

part of the files in the case and shall contain a definite 

recommendation for or against the proposed adoption and 

state reasons therefor. 

(4) The court shall inquire of the department of 

social and rehabilitation services to determine whether a 

notice of intent to claim paternity has been filed 

concerning the child to be adopted. This report shall be 

incorporated in the files of the case and it shall contain a 

certified copy of the notice if one has been filed. 

(5) Upon application of a licensed adoption agency, 

the department shall report, as set forth in subsection (4) 

of this section, to that agency. Filing of this report with 

the court in an adoption proceeding constitutes compliance 

with subsection (4) of this section. 

(6) If a notice of intent to claim paternity was not 

filed timely, the court shall so find. 

(7) If a notice was filed timely, then the court shall 

set a date for hearing upon the question of paternity and 

the claimant shall be given ten (10) days' notice thereof by 

certified mail directed to the address listed in his notice 

-6- t/82 7S 
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of intent to claim paternity, unless he ~as given his 

written consent to the adoption. 

(a) If the mother contests the claim of paternity, the 

court shall take testimony necessary to determine the facts. 

If the claimant seeks to opgose the proposed adoption and 

requests custody of the child, the court shall inquire into 

(i) the fitness of the claimant, (ii) his ability to 

properly care for the child, and (iii) whether the best 

interests of the child are served by granting custody to the 

claimant if the mother relinquishes custody. Only upon 

relinquishment of custody by the mother and a finding by the 

court ~~at the claimant is a fit person, can care for the 

chilu properly and that the child's best interests will be 

served by gr~<ting custody to the claimant, may custody be 

granted. 

(b) The court may order agencies named in subsection 

(1) of this section to investigate the ability of the 

claimant to care for the child. The results of this 

investigation shall be made known to the parties involved 

before the time set for the hearing on that issue. 

(8) If no claim of paternity is filed, the court shall 

establish on the record that the mother and father of the 

child (a) are not then living together as husband and wife 

openly and generally, and (b) that they have not done so nor 

married since the birth of the child. If they are or have 
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lived toqether as husband and wife and the father of the 

child has supported the child or the parents have married, 

then all reasonable efforts shall be made to give notice of 

the hearing to the father by personal service or by 

certified mail. If notice of the hearing is unsuccessful, 

then notice shall be by publication once a WPPk for two (2) 

consecutive weeks in a newspaper of general circulation in 

the county where the father was last known to reside if in 

this state, or if not in this state then in the county where 

the proceedings are commenced. The form of publication 

shall not disclose the name of the mother, but shall state 

only that the father by name must appear at a hearing at the 

appointed time or forfeit all rights to the child he might 

otherwise have. If personal service is not obtained the 

court shall appoint a guardian ad litem for the child. Upon 

consent by the Mother and a consent by the father cr a 

finding of proper notice by mail or publication to the 

father, together with recommendation by the guardian ad 

liteM and a finding that termination of the rights of the 

mother and father is in the best interest of the child, the 

court shall terminate the parental rights and transfer them 

to the agency seeking to place the child for adoption. The 

order is final upon entry and is not appealable except for 

fraud or duress. The order may not be appealed after 

placement of the child for adoption by any court in this or 

-8-
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l any other state. 

2 (~) Any licensed adoption agency or appropriate agency 

3 of the state of ~ontana may apply to the district court for 

4 a determination of the rights of a father of an illegitimate 

5 child who has filed notice of intent to claim ~aternity. 

5 ~he applicable orocedure set forth in this section shall be 

7 followeo to conclusion." 

-End-
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HOUSE BILL NO. 275 

Approved by Committee 
on Judici•ry 

INTRODUCED BY FABREGA, WILLIAMS, CASEY, JACK MOORE, TROPILA, 

~~KITTRICK, SEIFERT 

A BILL FOR AN ACT ENTITLED: "AN ACT TO DEFINE THE RIGHTS OF 

A FATHER HITH RESPECT TO HIS ILLEGITUIATE CHILD, lu~D TO 

CLARIFY THE STATUS OF CERTAIN ADOPTION PROCEEDINGS INVOLVING 

ILLEGITI~~TE CHILDREN, AMENDING SECTIONS 61-lOB, 61-205, AND 

61-209, R.C.M. 1947." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 61-108 1 R.C.M. 1947, is amended to 

reaa as follows: 

"61-108. Custody of illegitimate child. The mother of 

an illegitimate unma~ried minor is entitled to its custody, 

services, and earnings. The father is also entitled to the 

custody, services and earnings of his minor illegitimate 

child if the father's paternity is established: 

(l) by adjudication or other clear and convincing 

proof, and 

(2) if he has openly treated the child as his own and 

:1as not refused to support the child." 

Section 2. Ti1ere is a new R.C.H. section numbered 

61-141 that reads as follows: 

61-141. Assertion of rights by fati1er of illegitimate 
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child -- notice, A man may not claim in any legal proceeding 

in this state to be father to an illegitimate child unless, 

prior to birth of the child, he has filed with the clerk of 

the district court in the county in which he resides a 

notice of intent to claim paternity. The STATE department 

OF SOCIAL AND REHABILITATION SERVICES shall provide the 

forms for this notice and the form shall include: (1) 

claimant's name, (2) claimant's address, (3) name and last 

known address of the claimed child's mother, and (4} the 

month and year of the expected child's birth. 

on the next business day after receipt of the notice, 

the clerk of district court shall transmit the notice to the 

department of social and rehabilitation services and shall 

send a copy to the mother at her stated address. 

This notice (a} shall be admissible in any action for 

paternity, and (b) estops the claimant from denying his 

paternity of that child thereafter and shall contain 

language that he acknowledges liability for contribution to 

the support and education of the child after its birth and 

for contribution to the pregnancy-related medical expenses 

of the mother. The notice is conclusive evidence on the 

question of paternity for all purposes, unless the mother 

denies that the claimant is the father, OR SUCH CLAIM WAS 

UNDER DURESS OR FRAUD. 

Section 3, Section 61-205, R.C.M. 1947, is amended to 

-2- HB 275 
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read as follows: 

•61-205. Persons required to consent to the adoption. 

An adoption of a child may be decreed when there have been 

filed written consents to adoption executed by: 

(1) Both parents, if living, or the surviving parent, 

of a legitimate child; provided, that consent shall not be 

required from~ father or mother, 

(a) adjudged guilty by a court of competent 

jurisdiction of physical cruelty toward ea~ the child; or, 

{b) adjudged to be an habitual drunkard; or, 

(c) who has been judicially deprived of the custody of 

the child on account of ABUSE, cruelty or neglect toward the 

child AS SET FORTH IN SECTIONS 10-1300 THROUGH 10-1322, 

R.C.M. 1947, AS A11ENDED; or, 

(d) who has, in the state of Montana, or in any other 

state of the United States, willfully abandoned 5~eh the 

child; or, 

(e) who has caused the child to be maintained by any 

public or private children's institution, charitable agency, 

or any licensed adoption agency, or the state department of 

social and rehabilitation services of the state of Montana 

for a period of one (1) year without contributing to the 

support of saie ~ child during aaie ~ period, if able; 

or, 

(f) who has not, if it is proven to the satisfaction 
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of the courtL ~-~-se~e-fa~her-er-meeher7-~f-aeieT-has-"e~ 

contributed to the support of sa~ ~ child during a period 

of one (1) year before the filing of a petition for 

adoption~~~--taa--aaepe~eft--er--a-eh~~-may-ee-deereee-wheft 

~ftere-ha¥e-beeft-f~%ea-wr~~eeft-eefteeft~s-~e-aaepe~ft--exee~tea 

eytT 

(2) ~he--me~herT--atefte7-~f-~he-ea~~-~--~~%eg~~~ma~e~ 

er7 In the case of an illegitimate child, the mother; any 

guardian of the child, and the father, if he has legal 

£_!!~Ody. 

{3) The legal guardian of the person of the child if 

both parents are dead or if the rights of the parents have 

been terminated by judicial proceedings and such guardian 

has authority by order of the court appointing him to 

consent to the adoption; or, 

(4) The executive head of an agency if the child has 

been relinquished for adoption to such agency or if the 

rights of the parents have been judicially terminated, or if 

both parents are dead, and custody of the child has been 

legally vested in such agency with authority to consent to 

adoption of the child; or, 

(5) Any person having legal custody of a child by 

court order if the parental rights of the parents have been 

judicially terminated, but in such case the court having 

jurisdiction of the custody of the child must consent to 

-4- HB 275 
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adoption, and a certified copy of its order shall be 

at tac;•ed to the petition. 

The consents required by ~a~a~~a~a~ subsection (1) afta 

f~t shall be acknowledged before an officer authorized to 

take acknowledgments, or witnessed by a representative of 

trie state department of social and rehabilitation services 

or of an agency, or witnessed by a representative of the 

court." 

Section 4. Section 61-209, R.C.M. 1947, is amended to 

read as follows: 

"61-209. Investigation. (1) Upon the filing of a 

petition for adoption the court may in its discretion order 

an investigation to be made by the state department of 

social and rehabilitation services or any other private 

agency licensed and approved for such investigatory purposes 

oy the state department of social and rehabilitation 

services, and may in its discretion further order that a 

report of such investigation shall be filed with the court 

by the desiynated investigator within the time fixed by the 

court and in no event more than thirty (30) days from the 

issuance of the order for investigation, unless time 

therefor is extended by the court. Such investigation if 

ordered by the court shall include the conditions and 

antecedents of the child for the purpose of determining 

whether he is a proper subject for adoption; appropriate 
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in~uiry to determine whether the proposed home is a suitable 

one for the child; and any other circumstances and 

conditions which may have a bearing on the adoption and of 

which the court should have knowledge. 

(2) The court may order agencies named in subsection 

(l) of this section located in one or more counties to make 

separate investigations on separate parts of the inquiry as 

may be appropriate. 

(3) The report of such investigation shall become a 

part of the files in the case and shall contain a definite 

recommendation for or against the proposed adoption and 

state reasons therefor. 

(4] ~he-ee~r~--eha~~--ia,~ire--er--~he--aepaPemeft~--er 

~eeia~--~--reha~i~~ea~~a--eeryieee-ee-ee~rmifte-whe~her-a 

fte~~ee--er--ift~eft~--~e--e~aim--ra~erai~x--hae---eeeft---ri~ea 

eeaeeraia,--~he--ehi~--ee-ee-aaepeear--~hie-PepeP~-eha~~-he 

iftee~~e~a~~-ift-~fte-£i~ee-er-~he-eaee-a~-i~-~ha~~-eea~aift-a 

eer~~riea-eewr-e£-~he-ae~~ee-ir-efte-has-~eeft--ri~~~ ~ 

\iHERE THE PROCEEDING IS INSTITUTED OR CO!>Il'IENCED BY A 

REPRESENTATIVE OF THE STATE DEPARTHENT OF SOCIAL AND 

REHABILITATION SERVICES, A CITATION SHALL BE ISSUED AND 

SERVED UPON A REPRESENTATIVE OF THE SOCIAL AND 

REHABILITATION SERVICES PRIOR TO THE COURT HEARING TO 

PROVIDE TrlE COURT A REPORT ON THE NOTICE OF INTENT TO CLA1i'1 

PATERNITY FILED CONCERNING THE CHILD TO BE ADOPTED. THE 

-6- HB 275 
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REPORT SHALL BE INCORPORATED IN THE FILES OF THE COURT CASE 

AND IT SHALL CONTAIN A CERTIFIED COPY OF THE t<OTICE IF ONi:: 

:dAS oEEN FILED. 

(5) Upon application of a licensea alioption agency, 

tne uevart1aent shall rek'ort, as set forti1 in s;.wsection (4) 

OI tn~s ::;ec-c.iu11, co CL.&d.L a.~;;;t.."!Hl,.:,>;. F i.l..a.u'rl ._.[ :_~li~ r..:.fc.rt. ;,~it~~ 

tne court ir: an auuetion proceeding constitutes compliance 

with subsection (4) of this section. 

(6) If a notice of inter,t to claim paternity was not 

filed timely, the court shall so find. 

(7) If a notice was filed timely, then the court shall 

set a date for hearing U?on the question of paternity and 

the clainant shall be given ten (10) clays' notice thereof by 

certified r,~ail directed to the address listed in his notice 

of i:1tent to elaine ,.,aternity, UI,less he has qiven his 

written consent to the adoption. 

(a) If tile motner contests tl1e clai111 cf paternity, tne 

cour-::.. shall tdi:e testimon;{ necessary to UeterHLi .. le tne facts .. 

rf the clai1"ant se.:;ks to oppose tile proposeu adoption and 

rec;uests custody of the child, the court shall inquire into 

(i) ti1e fitness of the clairr.ant, (ii) his ability to 

kroperly care for the child, ana (iii) whether the b<ost 

interests of tile child are serveu by granting custody to toe 

claimant if the mother relinquishes custody. Only upon 

relinquishment of custody by the mother and a finuing by the 
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court that ti1e claimant is a fit person, can care for L.c: 

chilO. pro2erly and that the child's best interests will i.>e 

servea by granting custody to tue claimant, may custoay oe 

granted. 

(b) The court may order agencies named in subsection 

!l) of this section t-x. investioate the ability of ti1t;; 

claimant to care for the child. The results of this 

investigation shall be made known to the parties involved 

before tne time set for the hearing on tnat issue. 

( 8) If no claim of paternity is filed, the court shall 

estai..>lish on the record that the mother and father o£ tne 

chilu (a) are not tl1en living together as husband aau wife 

O!Je:nl~' llnci generally, and (:o) that they have not done so nor 

married since the birth of the cllilu. If they are or have 

lived together as husbanu .:m:.1 wife c.na the father of trw 

chilu uas sup!?orted the ch:tld or the parents have marrie<.l, 

then all reasonal>le efforts shall be made to give notice of 

t;1e hearinq to the father by personal service or by 

certifieC n~a.il. If notice of the hearing is unsuccessful, 

then notice shall be by publication once a week for two (2) 

consecutive weeks in a ne1·:s:r-aper of qeneral circulation in 

the county where the father 1·1as last known to reside if in 

this state, or if not in this state then in the county where 

the ~;Jroceedings are comr:lenced. The form of publication 

shall not uisclose the name of the mother, but shall state 

-8- 11tl 275 
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only that the father by name must appear at a hearing at the 

appointed tu~e or forfeit all rights'to the child he might 

other•1ise have. If personal service is not obtained the 

court shall appoint a guardian ad litem for the child. Upon 

consent by the mother an« a consent by the father or a 

finding of proper r.otice by mail or publication to the 

father, together with recommendation by the guardian ad 

litem and a finding that termination of the rights of the 

mother and father is in the best interest of the child, the 

10 court shall terminate the parental rights and transfer them 

11 to the agency seeking to place the child for adoption. ~e 

12 er~er--~s--~~fte~-~peft-efterr-ene-~e-ftee-erree~ee~e-eMeep~-~er 

13 ~re~-er~~reee~---~fte--ereer--may--ftee--ee--eppee~ee--e~~r 

14 p~eeemefte--e~-ehe-eh~~a-ier-~e~ft-ey-efty-ee~e-~ft-eh~e-er 

15 afty-eeher-eeeee~ 

16 (9) Any licensed adoption agency or appropriate agency 

17 of tt.e state of Montana may apply to the district court for 

18 a determination of the rights of a father of an illegitimate 

19 cnild \\Tho has filed notice of intent to claim paternity. 

20 The aeplicable procedure set forth in this section shall be 

21 followed to conclusion.n 

22 SECTION 5. UNIFORMITY OF APPLICATION AND CONSTRUCTION. 

23 'rHIS ACT SHALL BE APPLIED lu"'D COHSTRUED TO EFFECTUATE ITS 

24 

25 

GENERAL PURPOSE TO l<!AKE UNIFORN THE LAW HITH RESPECT TO THE 

SUBJECT OF THIS ACT AMONG STATES ENACTING IT. 
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SECTION 6. SEVERABILITY. IF ANY PROVISION OF THIS ACT 

OR THE APPLICATION THEREOF TO ANY PERSON OR CIRCUMSTANCE IS 

hELD INVALID, THE INVALIDITY DOES NOT AFFECT OTHER 

PROVISIONS OR APPLICATIONS OF THE ACT l'IHICH CAN BE GIVEN 

EFFECT HITHOUT THE INVALID PROVISION OR APPLICATION, AND TO 

THIS END THE PROVISIONS OF THIS ACT ARE SEVERABLE. 

-End-
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HOUSE BILL NO, 275 

INTRODUCED BY FABREGA, WILLI&~S, CASEY, JACK t~ORE, TROPILA, 

MCKITTRICK, SEIFERT 

A HILL FOR AN ACT ENTITLED: "AN ACT ·ro DEFINE THE RIGHTS OF 

A FATHER \liTH RESPECT TO HIS ILLEGITIMATE CHILD, AND TO 

CLARIFY THE STATUS OF CERTAIN AUOPTION PROCEEDINGS INVOLVING 

ILLEGITI~~TE CHILDREN, AMENDING SECTIONS 61-108, 61-205, AND 

61-209, R.C,M, 1947," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

section 1. section 61-108, R.C.M. 1947, is amended to 

read as follows: 

"61-108. Custody of illegitimate child. The mother of 

an illegitimate unmarried minor is entitled to its custody, 

servic~s, and earnings. The father is also entitled to the 

custody, services and earnings of his minor illegitimate 

child if the father's paternity is established: 

(1) by adjudication or other clear and convincing 

proof, and 

(2) if he has openly treated the child as his own and 

l1as not refused to support the child," 

Section 2. Ti1ere is a new R. c. H. section numbered 

61-141 that reads as follows: 

61-141. Assertion of rights oy fatner of illegitimate 
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child -- notice. A man may not claim in any legal proceeding 

in this state to be father to an illegitimate child unless, 

prior to birth of the child, he has filed with the clerk of 

the district court in the county in which he resides a 

notice of intent to claim paternity. 

OF SOCIAL AND REHABILITATION SERVICES 

The ~ department 

shall provide the 

forms for this notice and the form shall include: (1) 

claimant's name, (2) claimant's address, (3) name and last 

known address of the claimed child's mother, and (4} the 

month and year of the expected child's birth. 

on the next business day after receipt of the notice, 

the clerk of district court shall transmit the notice to the 

department of social and rehabilitation services and shall 

send a copy to the mother at her stated address. 

This notice (a) shall be admissibl-e in any action for 

paternity, 

paternity 

language 

and (b) 

of that 

estops 

child 

the claimant from denying his 

thereafter and shall contain 

that he acknowled9es liability for contribution to 

the support and education of the child after its birth and 

for contribution to the pre9nancy-related medical expenses 

of the mother. The notice is conclusive evidence on the 

question of paternity for all purposes, unless the mother 

denies that the claimant is the father, OR SUCH CLAIM WAS 

UNDER DURESS OR FRAUD. 

Section 3. Section 61-205, R.C.M. 1947, is amended to 
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:read as folloWa: 

•fil-205. Persoas required to consent to the adoption. 

An ladapt.i.on of a child may be dec:reed when t:hare have beeR 

filed written consents to adoption exeeQted by: 

(1) Both parents, if livinq~ or the surviving parent, 

of a legitiaaate child; provided, that eonsent shall not be 

required from a father or mother, 

(a) adjudged guilty by a court of competent 

jurisdiction o£ physical cruelty toward eaH ~ child1 or, 

(b) adj-udged to be an habitual drunkard1 or, 

(c) who has been judicially deprived of the custody of 

the child on account of DUSE, cruelty or n1!9lect toward the 

child AS SET FORTH IN SEC'l:IONS 10-1300 THJ.'tOUGH 10-1322, 

R.C.M. 1947, AS AMENDED; or, 

(d) who has., in the state of Montana, or in any other 

state of the United State5, Wlill:fully abandoned ettel\ ~ 

child: or, 

(e) who has caused the child to be maintained by any 

public or private children's institution, charitable agency, 

or any licensed adoption agency, or the state department of 

social. and rehabilitation services of the state of Montana 

for a pai::iod of one U) year without contributing to the 

sapport of eeid ~ .chi;ld during ei!IM ~period, if able I 

or, 

(f) w?o has not, if it is proven to the satisfaction 
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of the courtL ~~ .. .--~aener-er~~T-~~-ab=•T-a•e~no~ 

co~ibuted to the support of eaM the child during a perioP 

oi OJ'!# (11 year before the filing of a petition for 

~~::.---ilut--qepeite.--o£--e-l!tli:J:!i-aay-Jte-cieareeci-91heJa 

~-~-eeeB-it::lee-wl!'li:~---•-t=•-ee-aoe)ri:MIS--exet~•.ee 

lt!'h 

(2) ~e-~meehery--a!eBeT-~~-t=fte-eali:~~~~lse~~~ 

MI'T In the case of an illegitimate child, the mother; any 

gpardi_an of the child, and the father, if he has legal 

sl!!odz. 
(3) The legal guardian of the person of the child if 

both parents are dead or if the rights of the parents have 

been terminated by judicial proceedings and such guardian 

ha$ authority by order of the court appointing him to 

consent to the adoption1 or, 

(4} The executive head of an agency if the child has 

been relinquished for adoption to such agency or if the 

rights of the parents have been judicially terminated, or if 

botn parents are dead, and custody of the child has been 

legally vested in such agency with authority to consent to 

adoption of the child1 or, 

(5) Any person having legal custody of a child by 

court order if the parental rights of the parents have been 

judicially terminated, but in such case the court having 

jurisdiction of the custody of the child must consent to 
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adoption, and a certified copy of its order shall be 

attacaed to the petition. 

The consents required by pa~a~~aphs subsection {1) l!ftei 

~~r shall be acknowledged before an officer authorized to 

take acknowledgments, or witnessed by a representative of 

the state department of social and rehabilitation services 

or of an agency, or witnessed by a representative of the 

court.w 

Section 4. Section 61-209, R.C.M. 1947, is amended to 

read as follows: 

•61-209. Investigation, {1) Upon the fi~ing of a 

petition for adoption the court may in its discretion order 

an investigation to be made by the state department of 

social and rehabi~itation services or any other private 

agency licensed and approved for such investigatory purposes 

by the state department of social and rehabilitation 

services, and may in its discretion further order that a 

report of such investigation shall be filed with the court 

by the designated investigator within the time fixed by the 

court and in no event more than thirty (30) days from the 

issuance of the order for investigation, un~ess time 

therefor is extended by the court. Such investigation if 

ordered by the court shall include the conditions and 

antecedents of the child for the purpose of determining 

whether he is a proper subject for adoption1 appropriate 
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insuiry to determine whether the proposed home is a suitable 

one for the child; anti any other circumstances and 

conditions which may have a bearing on the adoption and of 

which the court should have knowledge. 

{2) The court may order agencies named in subsection 

(1) of this section located in one or more counties to make 

separate investigations on separate parts of the inquiry as 

n2y be appropriate. 

{3) The report of such investigation shall become a 

part of the files in the case and sha1~ contain a definite 

recommendation for or against the proposed adoption and 

state reasons therefor. 

(4) ~he-eear~--sha~~--!!s•~--ei--~he--eepar~~--e~ 

seeia~--ane--rehe~i~~~ieft--se~es-ee-&e~e~fte-whe~her-a 

ft&~iee--e~--!:l!:~el!:~--ee--el-atill--~-i~y--has---eee~~:---H,~ 

eeftee~ftfftV--~he--eftfl-el--ee-~e-aelep~ear--~his-~eper~-sha::-ee 

!:fteerpe~a~-~ft-~-ri~-er-~he-eaee-aae-f~-sha~~-eeft~ift-a 

e~~~r~ee-eepy-e£-~he-fte~~ee-~-efte-hae-~eea--ri~v ~ 

WHERE THE PROCEEDING IS INSTITUTED OR COMMENCED BY A 

REPRESENTATIVE OF THE STATE DEPARTMENT OF SOCIAL AND 

REHABILITATION SERVICES, A CITATION SHALL BE ISSUED AND 

SERVED UPON A REPRESENTATIVE OF THE SOCIAL AND 

REHABILI'i'ATION SERVICES PRIOR TO ThE COURT HEARING TO 

PROVIDE TdE COURT A REPORT ON THE NOTICE OF Hl'l'ENT TO CLAil>1 

PATERNITY FILED CONCERNING THE CHILD TO BE ADOPTEU. THE 
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REPOR'l' SHALL BE :tNCORPORATEO IN THE FILES OF THE COUR'l' CASE 

AND IT SHALL CONTAIN A CERTIFIED COPY OF THE NOTICE ~ ONE 

HAS :SEEN FILED. 

(5) Upon application of a licensea adoption agency, 

the a!fartment sbilll report, as set forth in subsection (4) 

of this section, to that agency. Filing of this report witll 

the court in an adoption PfOCeeding constitutes compliance 

with subsection (4) of this section. 

(6) If a notice of intent to claim paternity was not 

filed timely, the court shall so find. 

(7) If a notice was filed timely, then the court shall 

set a date for hearing upon the question of paternity and 

the claimant shall be given ten (10) days' notice thereof by 

certified mail directed to the address listed in his notice 

of intent to claim paternity, unless he has given his 

written consent to the adoption. 

(a) If the mother contests the claim of paternity, the 

court shall take testimony necessary to <.ieterK.ine the facts. 

If the claimant seeks to oppose the proposed adoption and 

re<.;juests custooy of the child, the court shall inyuir.; into 

(i) the fitness of the clairrant, (ii) his ability to 

properly care for the child, and (iii) whether the best 

interests of the chiLl are served by granting custody to the 

claimant if the mother relinquishes custody. Only upon 

relinquishment of custody by the mother and a finding by the 
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court that t):)e claimant is a fit person, can care for tne 

child pxoperly and that the child's best interests will be 

served by g~anting custody to the claimant, may custody be 

granted. 

(b) The court . may order agencies naJD.ed in subaection 

(1) of this section to investigate the ability of the 

claimant to care for the child. The results of this 

investigation shall be made known to the parties involved 

before the time set for the hearing on tnat issue, 

(8) If no claim of faternity is filed, the court shall 

establish on the record that the mother and father of the 

chi1U (a) are not then living together as husband and wife 

openly and generally, a1~ (b) that they have not done so nor 

married since the birth of the child. If they are or have 

lived together as husband and wife and the father of I:J:te 

child has supported the child or the parents have married, 

then all reasonable efforts shall be made to give notice of 

the hearing to the father by personal service or by 

certified mail. If notice of the hearing is unsuccessful, 

then notice shall be by publication once a week for two {2) 

consecutive weeks in a newspaper of general circulation in 

the connty where the father was last known to resiae if in 

this state, or if not in this state then in the county where 

the proceedings are commenced. The form of publication 

shall not disclose the na1.1e of the mother, but shall state 
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onl.y that the father by name must appear at a hearing at the 

appointed ti1~e or forfeit all rights· to the child he might 

o-therr,.Tise have. If personal service is not obtained the 

court sitall appoint d guaruian ad litem for the child. Upon 

consent by tile mother ami a consent by tne father or a 

finding of proper notice by mail or publication to the 

fa titer, toe; ether witl1 recommendation by the guarjian ad 

litem and a finding that termination of the rights of the 

9 mother and father is in the best interest of the child, the 

10 court shall terminate the parental rights and transfer them 

11 to the agency seeking to place the child for adoption. ~e 

12 e~a~--~~--iifta~-~pea-eft~ry-ane-~~-fte~-appea~a~~-e•eep~-~eP 

13 ira~-er-i~ee~---~fte--e~er--may--fte~--ee--aprea~ea--ai~r 

14 p~aeemeft~--ei-~fte-eft~~-ier-aeep~~ft-8y-afty-ee~~-~ft-~ft~e-er 

15 afty-e~her-e~~e~ 

16 J ')) At>Y licensed adoption agency or appropriate agency 

17 of the state of Montana may apply to the district court for 

18 a determination of the rights of a father of an illegitimate 

19 cnild who has filed notice of intent to claim paternity. 

20 The applicable procedure set forth in this section shall be 

21 followed to conclusion.n 

22 SECTION 5. UNIFORMITY OF APPLICATION AND CONSTRUCTION. 

23 THIS ACT SHALL BE APPLIED AND CONSTRUED TO EFFECTUATE ITS 

24 GENERAL PURPOSE TO MAKE UNIFOR!-1 THE LA\'1 HITH RESPECT TO THE 

25 SUBJECT OF THIS ACT AMONG STATES ENACTING IT. 
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SECTION 6. SEVERABILITY. IF ANY PROVISION OF THIS ACT 

OR THE APPLICATION THEREOF TO ANY PERSON OR CIRCU1<1STANCE IS 

HELD INVALID, THE INVALIDITY DOES NOT AFFECT OTHER 

PROVISIONS OR APPLICATIONS OF THE ACT WHICH CAN BE GIVEN 

EFFECT HITHOUT THE INVALID PROVISION OR APPLICATION, AND TO 

THIS END THE PROVISIONS OF THIS ACT ARE SEVERABLE. 

-End-
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March 2'J, 1975 

SENATE COMMITTEE ON JUDICIARY 

AMENDMENTS TO HOUSE BILL NO. 275 

'l'h;r t Ho1rse Bill No. 275, third reading, be amended as follows: 

Amend title, line 8. 
Following: "SECTIONS" 
Strike: "61-108, 11 

Amc~nd title, line 8. 
Following: "61-205" 
Strike: "," 

Amend page l, section 1, lines 12 through 22. 
Following: line 11 
Strike: section 1 in its entirety 
Renumber: All subsequent sections 

Amend pa.ge 2, section 2, line 1. 
Following: "notice." 
Strike: "A" 
Insert: "Except as provided in section 61-209, a" 

Amend rage 3 I section 3, line 6. 
Followi;1g: "a" 
Strike: "legitimate" 

Amend page 7, 
Following: 
Insert: 

section 4, line 10. 
"find." 
"The court shall direct the adoption agency in question 
or the department of social and rehabilitation services, 
if no other agency is involved, to make inquiry to identify 
the natural father. Inquiry shall be made of the mother 
and any other appropriate person, and shall include 
the following: 

(a) whether the mother was married at the time of 
conception of the child or at any time thereafter; 

(b) whether the mother was cohabiting with a man at 
the time of conception or birth of the child; 

(c) whether the mother has received support payments 
or promises of support with respect to the child or in 
connection with her pregnancy; or 

(d) whether any man has formally or informally 
acknowledged or declared his possible paternity of the 
child. 



7. 

H. B. 275 
p. 2 

Amend page 8, 
Following: 
Strike: 
Insert: 

section 4, lines 10 through 19. 
II ( 8) II 

lines 10 through 19 in theit entirety 
~~~Vl1ether or not a claim of paternity is filed, tlll~ t~C)urt ; 
shall establish on the record whether any persotl is 
presumed to be the father of the child pursuant to 
section 5, uniform parentage act, and whether the identity· 
of the natural father has been discovered through the 
inquiry conducted pursuant to section 6 of this act. 
Notice ofthe hearing to determine the father and child 
relationship shall be served upon any person presumed 
to be the father of the child or otherwise identified 
as the father of the child even though ho has not filed 
a notice of intent to claim paternity. Service shall Lc 
made as provided in the Montana rules of civil procedure. 
If personal service of notice of the hearing cannot be 
made, 11 

8. Amend page 8, section 4, line 22. 
Following: "where the" 
Insert: "presumed or otherwise identified 11 

9. Amend page 9, section 4, line 1. 

10. 

11. 

Following: "that the" 
Insert: 11 presurned 6r otherwise identified 11 

Amend page 9, 
Following: 
Insert: 

Amend page 9, 
Following: 
Strike: 
Insert: 

section 4, line 11. 
"adoption" 
"or if no agency is involved, 
and rehabilitatior, services 11 

section 5, lines 22 through 25. 
II 5

0 
II 

to the department nf :;ll(:ial· 

Section 5 in its entirety 
"In any action r~lating to the custody of a child who 
has been ~he subJect of an adoption proceeding, the 
so~e cons1deration shall be the best interest of tJ1c 
clnld. 11 


