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HOUSE BILL NO. 228

INTRODUCED B8Y JAMES MOORE, FINLEY

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND
UPDATE MONTANA STATUTES THAT AFFECT JUSTICE COURTS RELATING
TO FLES, ALLOWANCES, TRAINING, JURISDICTIONAL LIMITS,
HOLIDAYS, CALLING OF OTHER JUSTICES, CONCURRENT
JURISDICTION, VENUE AUD FORMATION OF TRIAL JURY; AMENDING
SFCTIONS 11-727, 11-1€04, 25-301, 25-307, 25-310, 25-311,
25-4y3, 25-410, 9$3-401, 93-403, 33-408, 93-403%, 93-4190,
93-5¢7, Y3-€811, 3$3-6802.,2, 93~-7704, 95-1910, 95-2002,
95-20uU5, R.C.M, 1947, AND REPIALING SECTIONS 93-6E02,

93-6804, $3-6807 AND 93-6808, R.C.M, 1947."

AL IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1, Section 11-727, R.C.M, 1947, is amended to
read as follows:

"11-727. Compensation of justices of the peace acting
as pelice judge. In towns, the council may designate a
justice of the peace of the county in which the town is
situated to act as police judge, and may by ordinance fix
his compensation for his services, met-esncceding-ene-hundred
doitars--+63686+ per-annemy and the justices of the peace so
designated muse MAY act as a police judge in all cases

arising out of a vioclation of ordinances where the town is a
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party. Where the justice of the peace must travel from his

town of residence to hold ccurt, he shall be paid per diem

and mileage as provided in section 59-801 by the town in

which court is helg."

Section 2. Section 11-1604, R.C.M. 1947, is amended to
read as follows:

"11-1604. When judge cannot act. In all cases in which
the judge is a party, or in which he is interested, or when
he is related to either party by consanguinity or affinity
within the sixth degree, and in case of his sickness,
absence, or inability to act, the police judge or mayor may
call in a justice of the peace, restding--in or some

qualified resident of the city or town, to act in his place

and stead."

Section 3. Section 25-301, R.C.M. 1947, is amended to
read as follows:

"25-301., PFPees-—of--4ustices-of-the-peaee Justice court
fees in civil actions. The following is the schedule of fees
which muse shall be eeiieeted-by-justices-ef-the-peaee paid
in every civil action 4meredueed in a justice couft:

Three dollars and fifty cents ($3.50) when—summens-is

+asued when complaint is filed, to be paid Ly the plaintiff.

Three dollars and fifty cents {$3.530) when--issuwe--is

fetned when the defendant appears, tc be paid by the

‘afend: ~t,
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Three dollars and fifty cents ($3.50) ef by the
prevailing party when judgment is rendered. In cases where
judgment is entered by default, no charge except the three
dollars and fifty cents {$3.50) for the issuance-of-summons

filing of the complaint shall be made for any services,

including issuing and return of execution.

Three dollars and fifty cents ($3.50) for all services
in an action where judgment is rendered by confession.

Three dollars and fifty cents {$3.50) for filing notice
of appeal and transcript on appeal, justifying and approving
undertaking on appeal, and transmitting papers to the
district court with certificate."

Section 4. Section 25-307, R.C.M, 1947, is amended to
read as follows:

"25~307., Collection and disposition of fees--itemized
statement. Justices of the peace shall collect the fees
prescribed by law for justices-ef-the-peace justice courts
and shall pay the same into the county treasury of the
county wherein they holid office, on the-fiwse OR BEFORE THE
TENTH day of each month, to be credited to the contingent
GENERAL fund of the county; and shall alsc file an itemized
statement showing all fees received during the preceding

month in eenneetion-with-his~offree the justice court; said

statement shall also state that all fees required by law to
be paid in connection with matters pending before him--as--a
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$useéee the court during the preceding month have been paid
to~-him;-and-by-nim-patd into the county treasury, and listed
in said itewized statement, and that he has not receivedé or
been promised, nor has any one else received or been
promised for him, any other moneys, emolument, or thing
whatsoever by virtue of or in connection with his coffice;
and said statement shall be subscribed and sworn to by the
justice. This section, however, shall not apply to
"miscellaneous fees" excepted by section 25-304, supra."

Section 5. Section 25-310, R.C.M. 1947, is amended to
read as follows:

"25-310. Fees-~of--justices--of--the-peace-in-criminat

acetenms Justice court costs in criminal actions. The

following €ees court costs shall be esiiected withheld by
justices of the peace whieh-shat}-be--coliected from fines
and forfeitures reeseived--by--justices--of--the--pesce in
applicable criminal actions.

(1) for ek} each servieces-vendered action filed where
there-—is--a--pies--of—-quittyr-or-forfeiture-of-a-bondy-not
vaeatedy seven dellars and fifty cents ($7.50);

(2) fer-eli-serviees-rendered where there is a triail,

fifteen--doltiars~4£354 an additional seven dollars and fifty

cents (£7.50)."
Section 6. Section 25-311, R.C.M. 1547, is amended to
read as follows:
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and retention of fees-by-justices

oé-the-peace justice court fees. The justices of the

shall remit to the county treasurer the fees as set forth in
section 25-310; provided however, that in all cases 5ustices
the peace may retain the miscellaneous fees provided for
in section 25-304."

Section 25-409, R.C.M. 1947, is amended to
read as follows:

in courts not of record. Witnesses
in courts not of record in and proceedings
each day's actual

attendance, and seven-eents-{§78%} mileage

section 59-801 for each mile actually traveled in going from
residence by the usual traveled route to the said court
and return."

Section 25-410, is amended to
read as follows:

actions or coroner's

inguests. Witnesses in courts

dollars {$3) per day for actual attendance, and seven--cents

+$784+—-pe!——m§ie mileage as provided in section 5%-801 for

each mile actually and necessarily traveled from his
of residence to the said court and return.,”

93-401, R.C.M. is amended to
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read as follows:

"93-401, Justices' courts and Jjustices of the peace.
(1) There must bhe at least one (1) justice court in each
county of the state. The board of county commissioners of
each county of the state shall have authority to constitute
one (1) additional Jjustice court in their respective
counties as the board deems necessary. One (1) justice court

in each county must be located at the county seat and the

board of county commissioners shall determine the location
of the other justice court in their respective counties.
Each justice of the peace must be elected by the gualified
electors of the county at the general state eiection next
preceding the expiration of the term of office of his
pfedecessor.

{2} A justice of the peace shall be nominated and
elected on the non-partisan judicial kallot in the same
manner as are judges of the district court. Each judicial
office shail be a separate and independent office for
election purposes and each office shall ke numbered by the
county commissioners and each candidate for justice of the
peace shall specify the number of the office for which he
seeks to be elected. A candidate may not file for more than
one (1) office. Section 23-4511 prohibiting political party
endorsement for judicial officers shall also apply to
justices of the peace.

-6- H3 228
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(3} Each justice of the peace, elected or appoinrted,
after he has received his certificate of election or
appointment, shall, before entering upon the duties of his
office take the constitutional oath of office, which must be
filed with the county clerk.

{4) Before the county clerk may file the oath the
elected or appointed justice must satisfy the clerk that he
is either:

(a) an attorney at law authorized to practice law in
the state of Montana, or

{b} a person who has heid the office of justice of the
peace within the preceding five (5) years, or

{c) a person who has completed the orieytation course
of study held under the direction of the university of
Montana law school; or if a person is appointed after the
course 1is offered he must agree to take the course at the
next offering and failure to do so will disqualify him.

(5) The university of Montana law school shall present
a course of study as soon as is practical following each
general election. Mileage and per diem shall be paid the
elected or appointed justice of the peace for attending the
course and siall be a proper charge against the county
wherein the justice of the peace will hold court.

(6) There shall be an annual training session for all

elected and appointed justices of the peace. This training
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session, which may be held in conjunction with the Montana

magistrates' association convention, shall be supervised by

the supreme court. Mileage and per diem shall be paid the

elected or appointed justice of the peace for attending the

course and shall be a proper charge against the county

wherein the justice holds court."

Section 10. Section 93-403, R.C.M, 1%47, is amended to
read as follows:

®93-403, Holding court for anocther justice withinm
eounty. A Jjustice of the peace of any county may hold the
court of any other justice of the peace of-the--same--county
at his request, and while so acting is vested with the power
of the justice for whom he so hclds court, in which case the
proper entry of the proceedings before the attending
justice, subscribed by him, must be made in the docket of
the Jjustice for whom he so holds the court. The visiting

justice of the peace shall be paid all necessary and actual

expenses including mileage by the county where court is

Section 11, Section 93-408, R.C.M. 1947, is amended to
read as follows:

"93-408, Jurisdiction of justices' courts. The justice
courts have jurisdiction:

1. In actions arising on contract for the recovery of
money only, if the sum claimed does not exceed tmaree fifteen

-6- HR 225
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hundred dollars (£1500) exclusive of court costs;

2. In actions for damages not exceeding ¢hwee fifteen

hundred dollars ($1500) exclusive of courts costs for

taking, detaining, or injuring personal property, or for
injury to real property where no issue is raised by the
verified answer of defendant involving the +title to or
possession of the same; in actions for damages not exceeding

ehree fifteen hundred dollars {$1500) exclusive of court

costs for injury to the person; provided, that in actions

for false imprisonment, livel, slander, criminal
conversation, seduction, malicious prosecution, bastardy,
abduction, and alienation of affections, the justice of the
peace shall not have jurisdiction;

3, Im acﬁions to recover the possession of personal
property, if the value of such property does not exceed
three fifteen hundred dollars ($1500):

4. In actions for a fine, penalty, or forfeiture, not
exceeding three fifteen hundred dollars ($1500), given by
statute, or the ordinance of an incorporated city or town,
where no issue is raised by the answer involving the
legality of any tax, impost, assessment, toll, or municipal
fine;

5. In actions upon bonds or undertakings conditioned
for the payment of money, if the sum claimed does not exceed
three fifteen hundred dollars (51500}, though the penalty
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may exceed that sum;

6. To take and enter judgment for the recovery of money
on the confession of a defendant, when the amount confessed
does not exceed three fifteen hundred dollars (51500}

exclusive of court costs.”

Section 12. Section 93-40%, R.C.M. 1347, is amended to
read as follows:

"53-409. Concurrent jurisdiction. The justices' courts
have concurrent jurisdiction with the district courts within
their respective tewnships counties in actions of forcible
entry and unlawful detainer.”

Section 13, Section %3-41n, R.C.M. 1947, is amended to
read as follows:

"33-410. Criminal jurisdiction., The justices' courts
have jurisdiction of the following public offenses committed
within the respective counties in which such courts are
established:

1. Peeie-~kareeny Theft of property not exceeding one

hundred fifty dollars ($150) in wvalue.

2. Assault im-the-third-degree;-as—-defined--in--seckioan

34~683, as defined in section 94-5-201,

3. 3reaches of peace, riots, routs, affrays, committing
a willful injury to property, and all misdemeanors
punishable by fine not exceeding five hundred dollars, or

imprisonment not exceeding six months, or by both such fine

-1¢- HB 228
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and imprisonment.”

Section 14. Section 93-507, R.C.M. 1947, is amended to
read as follows:

"93-507. Nonjudicial days. No court muse may be open,
nor must may any judicial business be transactedjy-sn-Sundayy
en-—the--fivap-—day-—af-Januaryy-on-the-twenty-second-day-of
Februaryy-en-the-thireieth~day-of-Mayy-on-the-fourth-day--of
Futyy-~on-the-first-Monday-of-Septemtery-on—-the-twenty—-£ifii
day-of-Becembery-on-a-day~--on--whiech--an--elteection--is--heid

throughout—-the~-statery on legal holidays as provided for in

section 19-107 and on a day appointed by the president of

the United States, or by the governor of this state, for a
public fast, thanksgiving, or holiday, except for the
following purposes:

1. To give, upon their request, instructions to a jury
when deliberating on their verdict.

2. To recei;e a verdict, or discharge a jury.

3. For the exercise of the powers of a magistrate in a
criminal action, or in a proceeding of a criminal nature;
but injunctions, writs of prohibition, and habeas corpus may
be issued and served on any day."

Section 15. Section 93-6811, R.C.M. 1347, 1is amended
to read as follows:

"33-~6811. Answer er--demurver to amended pleadings.
When a pleading ts amended, the adverse party may answer e¥
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demur-te it within such time, not exceeding two days, as the
court may allow."

Section 16. Section 93-6802.2, R.C.M. 1947, is amended
to read as follows:

®93-6802.2., Demurrers and-pteas abolished. Demurrerss
pieas and exceptions for insufficiency of a pleading shall
not be used."

Section 17. Section 93-7704, R.C.M, 1947, is amendecd
to read as follows:

"93~7704, In-ecase-of-disahiittey--of--juseices-—another

justice--may~-pttend-on-his-behntf: Calling another justice,

when, by whom. In-ense-~of-the-sickpnass-ar-other--disabiiteyy
er-necessary-absence-of-a-qustiecer—on-a-return-sf-a-summensy
er-at-the-time-appointed-for-a~triaty-anether-justice-of-the
same-countyr~or-adjointng-county-mayrs-at-his-requesty-attend
in--his-~hehatfy-and-thereupon-is-vested-with-the~-power;-for
the-time-beingy-of-the-justice-pefore-wvhom-the--summena--was
returnabier——-In---that---casey--the--proper--entry--of--the
procecdings-before-the-nttending-susetear-subseribed-by-nimy
must-be-made-in-the~docket-of-the-jnastice~--before--whom--tne
summens-~-was--returnakblier—-if-—the--case~-is-—adjournedy-the
justice-befora-whom—the-summens-was-—returnasle--may--resume
Jurtsdictions

{1) Dpisgualification. When a justice of the peace is

disqualified from acting on any action because of the

-12- H3 2Z3
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application of subsection (1), (2), or (3} of section

93-901, he shall either transfer the action to another

justice court in the same county or call a justice from a

neighboring county to preside in his behalf, who while so

acting is vested with the power of the justice for whom he

so holds court.

(2) Illness or absence. In case of sickness,

disability, or absence of a justice for such a period of

time that the county commissioners of the county find that

there is a delay in the proper administration of justice or

upon the written request of the county attorney, another

justice, if there is one readily available, or a police

judge or some other gqualified person shall be called to hold

court for the absent justice until the return of the absent

justice, and when so called and so acting that person is

vested with the power of the justice for whom he sc holds

court.

{3} Vacation. During the time, when a justice of the

peace is on vacation or attending a training session,

another justice of the peace of the same county shall be

authorized to handle matters that otherwise would be handled

by the absent justice. When there is no other justice of

the peace in the county, the county commissioners shall

handle the situation in the same manner as if the justice

were sick or absent.
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(4) Necessary expenses. Whenever a justice of the

peace or other person is called to preside over the court of

a Jjustice who is disqualified, sick, or absent, that

visiting justice of the peace or other person shall be paid

all necessary and actual expenses including mileage and if

that acting justice is not a justice of the peace receiving

a_salary then that acting justice shall receive such

compensation as is proper for the time involved. Such

expenses shall be a proper charge against the county where

the court is held.

(5) Court docket entries. When another justice, or

any other gualified person is called to preside in a justice

court proper entries of all proceedings must be made in the

docket of the djustice for whom the visiting justice or

person holds court. When the appointment is made by order

of the county commissioners the order shall be placed in the

court docket.

(6} Jurisdiction of called in person. When called to

preside over a justice court as above provided the visiting

justice of the peace or other gualified person while acting

as justice of the peace is vested with all the power of the

justice for whom he so holds court.”

Section 18. Section 35-19210, R.C.M. 1947, is amended

to read as follows:
"45-1910. Order of trial. (a) The court may instruct

-14~ H3 223
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the jury as to its duties. Such general instructions must be
settled in the same manner as provided for the settlement of
special instructions in subsection (&) of this section.

(b} The county attorney must state the case and offer
evidence in support of the prosecution. The defendant may
make his opening statement prior to the state's offer of
evidence, or may state his defense and then offer evidence
in support thereof after the state rests.

{c) The pArties may then respectively offer rebutting
testimony only, unless the court, for good cause, permits
them to offer evidence upon their original case.

{d} When the evidence is concluded, if either party
desires special instructions to be given to ;he jury, such
instructions shall be reduced to writing, numbered, and
signed by the party, or his attorney, and delivered to the

court. The instructions shall be settled by the court,

without the presence of the jury, at which settlement
counsel for the parties, or the defendant if he is without
counsel, shall ke allowed reasonable opportunity to examine
the instructions reguested and proposed to be giwven by the
court, and to present and argue to the court objections to
the adoption or rejection of any instruction offered by
counsel or proposed to be given to the jury by the court. On
such settlement of instructions, the respective counsel, or
the parties, shall specify and state the particular ground

~15- H3 228
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on which an instruction is objected to, and it shall not be
sufficient to object generally that the instruction does not
state the law, or is against the law, but the objection must
specify particularly wherein the instruction is
insufficient, or does not state the law, or what particular
clause therein is objected to.

The court shall pass upon the objections to the
instructions and shall either give each instruction as
requested or proposed or positively refuse to do so, or giwve
the instruction with modification, and shall mark or endorse
upon each instruction in such a manner that it shall
distinctly appear what instructions were given in whole or
in part, and in like manner those refused or modified, and
if modified, wherein and how modified. All instructions must
be filed as a part of the record of the cause. No exceptions
are necessary to the rulings of the court on the settlement
of instructions.

The court reporter shall be present at such settlement
and shall take down all the okjections toc any or all of the
instructions given or refused by the court, together with
modifications made therein, and the ruling of the court
thereon.

(e} When the instructions have been passed upon anc
settled by the court, and Lefore the arguments to the jury
have bequn, the court shall charge the jury in writing,

~1l6~ H3 22§
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giving in such charge only such instructions as have been
passed upon and settled. In charging the jury, the court
shall give them all matters of law which it thinks necessary
for the jury's information in rendering a verdict.

{f} When the jury has been charged, unless the case is
submitted to the Jjury on either side or on both sides
without argument, the county attorney must commence and may
conclude the argument. If several defendants having several
defenses appear by different counsel, the court must
determine their relative orxder in evidence and argqument.
Counsel, in arguing the case to the judge or jury, may argue
and comment upon the law of the case as given in the
instructions of the court, as well as upon the evidence of
the case."

Secticn 19, Section 95-2003, R.C.M. 1947, is amended
to read as follows:

"95=-2003, Change of place of trial. (a) The defendant
or prosecution, before trial, may move for a change of place
of trial on the ground that there exists in the ¢ewnship
county in which the charge is pending such prejudice that a
fair trial cannot be had in such tewnship county.

{b} The motion shall be in writing and supported by
affidavit which shall state facts showing the nature of the
prejudice alleged. The defendant or the state may file
counteraffidavits. The court shall conduct a hearing and

-17- H3 228
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determine the merits of the motion.

(c) If the court determines that there exists in the
townsaip county where the prosecution is pending such
prejudice that a fair trial cannot be had it shall transfer
the cause to any other court of competent jurisdiction in
any tewnship county where a fair trial may be had."*

Section 20. Section 95-2005, R.C.M. 1947, is amended
to read as follows:

"95-2005. Formation of +trial jury. (a) Number of
jurors. A jury in justice or police court shall consist of
six (6) persons, but the parties may agree to a number less
than six (6).

{b) Formation of trial jury. The county Jury
commission, at the time of preparing the district court jury
list, shall prepare a jury list for each justice and police
court within the county. Each 1list shall consist of
residents of the appropriate tewmship county, city or town.
Such list shall be selected in any reasonable manner which
shall ensure fairness, and it shall include a number of
names sufficient to meet the annual jury requirements of the
respective court. Additional 1lists may be prepared if
required. The list shall be filed in the office of the clerk
of the district court and the appropriate list shall be
posted in a public place in each such tewnaship county, city

¢ town, and such list shall comprise the trial jury list

-18- HB 228
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for the ensuing year for such tewnship county, city or town.

Trial jurors shall be summoned from the jury 1list by
notifying each orally that he is summoned and of the time
and place at which his attendance is required.

The prosecuting attorney and the defendant or his
attorney shall conduct the examination of prospective
jurors. The court may conduct an additional examination. The
court may limit the examination by the defendant, his
attorney or the prosecuting attorney if the court believes
such examination to be improper.

Each party may challenge jurors for cause, and each
challenge must be tried by the court. The challenge may be
for any cause enumerated in section 95-1909(d) (2) of this
code. Each defendant shall be allowed three (3) peremptory
challenges and the state shall be allowed the same number of
peremptory challenges as all of the defendants.”

Section 21. Repealer. Sections 93~-6802, 93~6804,
93~6807 and 93-6808, R.C.M. 1947, are repealed.

~End-
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HOUSE BILL NC. 228
INTRODUCED BY JAMES MOORE, FINLEY

A BILL FOR AN ACT ENTITLED: “AN ACT TC GENERALLY REVISE AND
UPDATE MONTANA STATUTES THAT AFFECT JUSTICE COURTS RELATING
TO FEES, ALLOWANCES, TRAINING, JURISDICTIONAL LIMITS,
HOLIDAYS, CALLING OF OTHER JUSTICES, CONCURRENT
JURISDICTION, VENUE AND FORMATION OF TRIAL JURY; AMENDIKG
SECTIONS 11-727, 1i-l604, 25-301, 25-307, 25-310, 25-311,
25-409, 25-410, 93-401, 93-403, 93-408, 93-409, 93-41l0,
93-567, 93-68L1, 93-6802.2, 93-7704, 95-1910, 95-~2043,
95-2005, R.C.M. 1947, AND REPEALING SECTIONS 93-68C2,

93-6804, 93~6807 AND 93-6808, R.C.M. 1947."

3F IT ENACTED 3Y THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 11-727, R.C.M. 1947, is amended to
read as follows:
- "11-727. Compensation of justices of the peace acting
as pelice judge. In towns, the council may designate a
justice of the peace of the county in which the town is
situated to act as police judge, and may by ordinance fix
his compensation for his services, net-execeding-one-hundred
detiars-~-£63168r per-annumy and the justices of the peace so
designated muit MAY act as a police judge in all cases

arising out of a violation of ordinances wherc the town is a
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party. Where the justice of the peace must travel from his

town of residence to hold court, he shall be paid per diem

and mileage as provided in section 59-801 by the town in

which court is held." -~

Section 2. Section 1l1~-1604, R.C.M., 1947, is amended to
read as follows: -

"1l1-1604. When judge cannot act. In all cases in which
the judge is a party, or in which he is interested, or when
he is related to either party by consanguinity or affinity
within the sixth degree, and in case of g;s sickness,
absence, or inability to act, the police judge or mayor may
call in a Jjustice of the peace, wresiding--tn or some

qualified resident of thé city or town, to act in his place

and stead."

Section 3. Section 25-301, R.C.M. 1947, is amended to
read as follows:

"25-301. Fees--of--justices-cf-the-peace Justice court
fees in civil actisns. Tpe following is the schedule of fees
which muse shall be eetieected-by-justices-ef-ehe-peasee paid
in every civil action 4ntredueed in a justice couft:

Three dollars and fifty cents ($3.50) when-summens-:s

4ssued when complaint is filed, to be paid by the plaintiff.

Three dollars and fifty cents ($3.50) when-—issue-—ts

4oined when the defendant appears, to be paid by the

defendant.
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Three dollars and fifty cents ($3.50) ef by the
prevailing party when iudgment is rendered, In cases where
judgment is entered by default, no charge except the three
dollars and fifty cents ($3.50) for the issuance-ef-summens

filing of the complaint shall be made for any services,

including issuing and return of execution.

Three dollars and fifty cents {$3.50) for all services
in an action where judgment is rendered by confession.

Three dollars and fifty cents ($3.50) for filing notice
of appeal and transcript on appeal, justifying and approving
undertaking on appeal, and transgitting papers to the
district court with certiéicate."

Section 4. Section 25-307, R.C.M. 1947, is amended to
read as follows: ‘

*25~307. <Collection and disposition of fees--itemized
statement. Justices of the peace shall collect the fees
prescribed by law for juseices-eof-the-peaee justice courts
and shall pay the same into the county treasury of the
county wherein they hold office, on the-£irst OR BEFORE THE
TENTH day of each month, to be credited to the eomtingent
GENERAL fund of the county; and shall also file an itemized
statement showing all fees received during the preceding

month in cennection—with-his-effiee the justice court; said

-statement shall also state that all fees reqguired by law to

be paid in connection with matters pending before him--as--e
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justéee the court during the preceding month have been paid
te-himy-end-by-nim-patd into the county treasury, and listed

in said itemized statement, and that he has not received or

been promised, nor has any one else received or been

promised for him, any other moneys, emolument, or thing
whatsoever hy wvirtue of or in connection with his office;
and said statement shall be subscribed and sworn to by the
justice. This section, however, shall not apply to
"miscellaneous fees"™ excepted by secfion 25-304, supra.”

Section 5. Section 25-3190, R.C.M. 1947, is amended to
read as follows:

"25-310. Fees--af--justices--af--the-peace-in-criménal

aetions Justice court costs in criminal actions. The

following #ees court costs shall be eeiieeted withheld by
justices of the peace which-sheiti-be--cotiected from fines
and forfeitures reecetved--by--justices--of--the--peace in
applicable criminal actions.

{1} for ait each servieces-rendered action filed where
there~—-is~-a--piea-~of--gquittyrs~or-forfetture~of-n~bondy-not
vaeatedy seven dollars and fifty cents ($7.50};

(2) feoxr-mil-servieces-rendered where there is a trial,

fifeeen-~dottars-+615% an additional seven dollars and fifty

Section 6. Section 25-311, R,C.M, 1%47, is amended to
read as follows:
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"25=-311. Remittance and retention of fees-by-justices

of~the-peaee justice court fees. The justices of the peace

shall remit to the county treasurer the fees as set forth in
section 25-310; provided however, that in all cases justices
of the peace may retain the miscellanecus fees provided for
in section 25-304."

Section 7. Section 25-409, R.C.M. 1947, is amended to
read as follows:

*25-409, Witnesses in courts not of record. Witnesses
in courts not of record ian c¢ivil actions and proceedings
shall receive three dollars ($3} for each day's actual

attendance, and sewven-eenes-{£70F> mileage as provided in

section 59-801 for each mile actually traveled in going from
his residence 5y the usual traveled route to the said court
and return."

Section 8., Section 25-410, R.C.M,., 1947, is amended to
read as follows:

"25-410, Witnesses in criminal actions or coroner's
inquests. Witnesses in courts not of record in criminal
actions and on coroner's inquests shall receive three

dollars {$3) per day for actual attendance, and seven--eents

{‘r@?}--pe!--n&ie mileage as provided in section 5%9-801 for

each mile actually and necessarily traveled from his place
of residence to the said court and return."
Section 9. Section 93-401, R.C.M, 1947, is amended to
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read as follows:

"93-401. Justices' courts and justices of the peace.
{1) There must be at least one (1) justice court in each
county of the state. The board of county commissioners of
each county of the state shall have authority to constitute
one (1) additional Jjustice court in their .respective
counties as the board deems necessary. One (l) justice court
in each county must be located at the county seat and the
board of county commissicners shall determine the location
of the other justice court in their respective counties.
Each justice of the peace must be elected by the gqualified
electors of the county at the general state election next
preceding the expiration of the term of office of his
predecessor.

{2} A Jjustice of the peace shall be nomiﬁated and
elected on the non-partisan judicial ballot in the same
manner as are Jjudges of the district court. Each judicial
office shall be a separate and independent office for
election purposes and each office shall be numkered by the
county commissioners and each candidate for justice of the
peace shall specify the number of the eoffice for which he
seeks to be elected. A candidate may not file for more than
one (1) office. Section 23-4511 prohibiting p&litical party
endorsement for judicial officers shall also apply to
justices of the peace.
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(3) Each justice of the peace, elected or appointed,
after he has received his certificate of election or
appointment, shall, before entering upon the duties of his
office take the constitutional ocath of office, which must be
filed with the county clerk.

{4) Before the county clerk may file the oath the
elected or appointéd justice must satisfy the clerk that he
is either:

ka) an attorney at law authorized to practice law in
the state of Montana, or

(b} a person who has held the office of justice of the
peace within the preceding five {5) years, or

{c) a persbn who has completed the origntation course
of study held under the direction of the university of
Montana law school; or if a person is appointed. after the
course is offered he must agree to take the course at the
next offering and failure tovdo so will disqualify him,

{5) The university of Montana law school shall present
a course of study as soon as is practical following each
general election. Mileage and per diem shall be paié the
elected or appointed justice of the peace for attending the
course and shall be a proper charge against the county
wherein: the justice of the peace will hold court.

{6} There shall be an annual training session for all

elected and appointed justices of the peace. This training
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session, which may be held in conjunctiocn with the Montana

magistrates' assgsociation convention, shall be supervised by

the supreme court. Mileage and per diem shall be paid the

elected or appointed justice_of the peace for attending the

course and shall be a proper charge against the county

wherein the justice holds court."”

Section 10, Section 93-403, R.C.M. 1947, is amended to
read as follows:

"$3-403, Holding court for -another justice within
county., A. justice of the peace of any county may hold the
court of any other justice of the peace ef-the--same--county
at his request, and while so acting is vested with the power
of the justice for whom he so holds court, in which case the
proper entry of the proceedings before the attending
justice, subscribed by him, must be made in the docket of
the Jjustice for whom he so holds the court. The visiting

justice of the peace shall be paid all necessary and actual

expenses including mileage by the county where court is

held."

Section 11, Section 93-408, R.C.M. 1947, is amended to
read as follows:

"$3-408. Jurisdiction of justices' courts. The justice
courts have jurisdiction:

1. In actions arising on contract for the recovery of
money only, if the sum claimed does not exceed ehree fifteen
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hundred dollars ($1500) exclusive of court costs;

2. In actions for damages not exceeding three fifteen

hundred dollars ($1500) exclusive of courts costs for
taking, detaining, or injuring personal propertf; or for
injury to real property where no issue is raised by the
verified answer of defendant involving the title to or
possession of the same; in actions for damages not exceeding

three fifteen hundred Jollars {$1500) exclusive of court

costs for 'injury to the person; provided, that in actions

for false imprisonment, libel, slander, criminal
conversation, seduction, malicious prosecution, bastardy,
abduction, and alienation of affections, the justice of the
peace shall not have jurisdiction;

3. In actions to recover the possession of perscnal
property, if the value of such property does not exceed
three fifteen hundred dollars {$1500);

4., In actions for a fine, penalty, or forfeiture, not
exceeding three fifteen hundred dollars {$1500), given by
statute, or the ordinance of an incorporated city or town,
where no issue is raised by the answer involving the
legality of any tax, impost, asséssment, toll, or municipal
fine;

5. In actions upon bonds or undertakings conditioned
for the payment of money, if the sum claimed does not exceed
three fifteen hundred dollars ($1500), though the penalty
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may exceed that sum;

6. To take and enter judgment for the recovery of money
on the confession of a defendant, when the amount confessed
does not exceed three fifteen hundred dollars ($1500)

exclusive of court costs.”

Section 12, Section %3-409, R.C.M, 1347, is amended to
read as follows:

"93-409. Concurrent jurisdiction. The justices' courts
have concurrent jurisdiction with the district courts within
their respective tewnships counties in actions of forcible
entry and unlawful detainer.”

Section 13. Section 93-410, R.C.M, 1947, is amended to
read as follows: )

¥93-410. Criminal 3jurisdiction. The justices' courts
have jurisdiction of the following public offenses committed
within the respeqtive counties in which such courts are
established:

1. Petie--iareeny Theft of property not exceeding one

hundred fifty dollars ($150) in value.

2, Assault tn-the-third-degrecy-as-defined~--in--sechson

94-683, as defined in section 94-5-201.

3. Breaches of peace, riots, routs, affrays, committing
a willful injury to property, and all misdemeanors
punishable by fine not exceeding fivé hundred dollars, or
imprisonment . not exceeding six months, or by both such fine
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and inprisonment.”

Section‘14. Section 93~507, R.C.M. 1947, is amended to
read as. follows:

"93-507. HNonjudicial days. No court must may be open,
nor must may any judicial business be transactedy-en-Sundeyy
on~—the-~firse-—day--of-dFanuaryy-on-the-ewenty~secend~-day-of
FPebruaryy-on—the~thireieth-day-of-Mayr-on-the-fourth-day--of
dutyy-—en-the~firgt-Monday-of-Septenbery-on-the-twenty~£Lfth
day~-ef-Becenbery-on-a~day--on--whiech--an--etection--is~~heid

throughout—~-the~-—seatey on legal holidays as provided for in

section 19-107 and on a day appointed by the president of

the United States, or by the governor of this state, for a
public fast, thanksgiving, or holiday, except for the
following purposes:

1. To give, upon their request, instructions to a jury
when deliberating on their wverdict.

2. To receive a verdict, or discharge a jury.

3. For the exercise of the powers of a magistrate in a
criminal action, or in a proceeding of a criminal nature;
but injunctions, writs of prohibition, and habeas corpus may
be issued and served on any day."

Section 15, - Section 93-6811, R.C.M. 1947, is amended
to read as follows:

"93-6811. Answer er-—demurrer to amended pleadings.
When a pleading is aﬁended, the adverse party may answer or
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demur-te it within such time, not exceeding two days, as the
court may allow.”

Section 16. Section 93-6802.2, R.C.M. 1947, is amended
to read as follows:

"93-6802.2, Demﬁrrers and-pieas abolished. Demurrersy
pieas and exceptions for insufficiency of a pleading shall
not be used."

Section 17. Section 93;7704, R.C.M. 1947, is amended
to read as follows:

%93~7704. In-ease-of-disabiiity--of-—justicey--another

justice--may--sttend-on-hés-hehaté> Calling another justice,

vhen, by whom, In-ease-of-the-sichness-or-ether--disabitityy
sv-necessary~absence-of-a-Justicey-on-a-return-ef-a-summensy
or-at-the-time-appointed-for-a-trialir-another-justice-of-the
same-countyy-or-adifoining-ceunty-mayy-at-his-requesty-attend
in--héis--behatfy-and-therenpen-is-vested-with-the-power;-for
the-time-beéngy-ef-the—juatiee-before—whem-thef-eummens--wns
returneblier—~—En~~~bhat-~~casey--the~~proper--entry~-of--the
procecdings-before-the-attending-justicey-subseribed-by-himy
must-be-mrde-in-the~dochket-of-the-justice~--before—~whom--the
summens--was--returnabler~—ff-—the--case—~-is--adjournedy~the
justice-pefore-whep-the-summons-was--returnable--may~--vresume
SJurisdictions

(1) Disgualification. When a justice of the peace is

disqualified from acting on any action because of the
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application of subsection (1), (2}, or (3) of section

93-901, he shall either transfer the action to another

justice court in the same county or call a justice from a

neighboring county to preside in his behalf, who while so

acting is wvested with the power of the justice for whom he

so holds court.

{2) Illness or absence. In case of sickness,

disability, or absence of a justice for such a period of

time that the county commissioners of the county find that

there is a delay in the proper administration of justice or

upon the written request of the county attorney, another

justice, 1if there is one readily available, or a police

judge or some other qualified person shall be called to hold

court for the absent justice until the return of the absent

justice, and when so called and so acting that person is

vested with the power of the justice for whom he so holds

court.

{3) Vacation. buring the time, when a justice of the

peace is on vacation or attending a training session,

another justice of the peace of the same county shall be

authorized to handle matters that otherwise would be handled

by the absent justice. wWhen there is no other justice of

the peace in the county, the county commissicners shall

handle the situation in the same manner as if the justice

were sick or absent.
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{4) Necessary expenses. Whenever a justice of the

peace or other person is called to preside over the court of

a justice who is disqualified, sick, or absent, that

visiting justice of the peace or other person shall be paid

all necessary and actual expenses including mileage and if

that acting justice is not a justice of the peace receiving

a_salary then that acting Jjustice shall receive such

compensation as is proper for the time involved. Such

expenses shall be a proper charge against the county where

the court is held,

{5) Court docket entries. When another justice, or

any other qualified pexsecn is called to preside in a justice

court proper entries of all proceedings must be made in the

docket of the justice for whom the visiting justice or

person holds court. When the appointment is made by order

of the county commissioners the order shall be placed in the

court docket.

(6) Jurisdiction of called in person. When called to

preside over a justice court as above provided the vigiting

justice of the peace or other qualified person while acting

as justice of the peace is vested with all the power of the

justice for whom he so holds court."

Section 18. Section 95-1210, R.C.M. 1917, is amended

to read as follows:
"95-1910. oOrder of trial. (a) The court may instruct
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the jury as to its duties. Such general instructions must be
settled in the same manner as provided for the settlement of
special instructions in subsection {d)} of this section.

(b) The county attorney must state the case and offer
evidence in support of the prosecution. The defendant may

‘make his opening statement prior to the state's offer of

evidence, or may state his defense and then offer evidence
in suPport thereof after the state rests,

{c) The parties may then respectively offer rebutting
teatimony only, unless the court, for good cause, permits
them to offer evidence upon their original case.

(d) When the evidence is concluded, if either ﬁarty
desires special instructions to be given to the jury, such-
instructions shall be reduced to writing, numbered, and
signed by the party, or his attorney, and delivered to the
court. The instructions shall be settled by the court,
without the presence of the jury, at which settlement
counsel for the parties, or the defendant if he is without
counsel, shall Le allowed reasonable opportunity to examine
the instructions requested and proposed to be given by the

court, and to present and argue to the court objections to

the adoption or rejection of any instruction offered by

.counsel or -proposed to be given to the jury by the court. On

‘such settlement of instructions, the respective counsel, or

the parties, shall specify and state the particular ground
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on which an instruction is objected to, and it shall not be
sufficient to okject generally that the instruction does not
state the law, or is against the law, but the objection must
specify particularly  wherein the instruction is
insufficient, or does not state the law, or what particular
clause therein is objected to.

The court shall pass upon the objections to the
instructions and shall either give each instruction as
requested or proposed or positively fefuse to do so, or give
the instruction with modification, and shall mark or endorse
upen each instruction in such a manner that it shall
distinctly appear what instructions were given in whole or
in 'part, and in like manner those refused or modified, and
‘if modified, wherein and how modified, All instructions must
be filed as a part of the recoxrd of the cause. No exceptions
are necessary to the rulings of the court 6n the settlement
of instructions.

The court reporter shall be present at such settlement
and shall take down all the objections to any or all of the
instructions given or refused by the court, together with
modifications made therein, and the ruling of the court
thereon.

{(e) Wwhen the instructions have been passed upon and
settled by the court, and before the arguments to the jury
have begun, the court shall charge the jury in writing,
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giving in such charge only such instructions as have been
pa;;ed upon and settled., In charging the jury, the court
shall give them all matters of law which it thinks necessary
for the jury's informaticn in fendering a verdict. V

(£} When the jury has beeQ charged, unless the case —ig
submitted to the jury on either side or on both sides
without argument, the county attorney must commence and may
conclude the argument. XIf several defendants having several
defenses appear by different counsel, the court must
determine their relative order in evidence and argument.
Counsel, in arguing the case to the judge or jury, may argue
and comment upon the law of the case as given in the
instructions of the court, as well as upon the evidence of
the case.”

Section 19, Section 95-2003, R.,C.M, 1947, is amended
to read as follows:

*45-2003. Change of place of trial. (a) The defendant
or prosecution, before trial, may move for a change of place
of trial on the ground that there exists in the tewnship
county in which the charge is pending such prejudice that a
fair trial cannot be had in such tewnship county.

(b} The motion shall be in writing and supported by
affidavit which shall state facts showing the nature of the
prejudice alleged. The defendant or the state may file
counteraffidavits. The court shall conduct a hear?ng and
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determine the merits of the motion.

{c) If the court determines that thére exists in the
tewnshép county where the prosecution is pending such
prejudice that’'a fair trial cannot be had it shall transfer
the cause to any other court of competent jurisdiction in
any township county where a fair trial may be had.”

Section 20. Section 95-2005, R.C.M, 1947, is amended
to read as follows:

"95-2005. Formation of trial jury. (a} Number of
jurors. A jury in justice or police court shall consist of
six (6) persons, but the parties may agree to é number less
than six (6).

(b} Formation of trial jury. The county jury
commission, at the time of preparing the district court jury
list, shall prepare a jury list for each justice and police
court within the county. Each list shall consist of
residents of the appropriate tewnship courity, city or town.
Such list shall be selected in any reasonable manner which
shall ensure fairness, and it shall include a number of
names sufficient to meet the annual jury requirements of the
resgective court. Additional 1lists may be prepared if
required. The list shall be filed in the office of the clerk
of the district court and the appropriate list shall be
posted in a public place in each such tewnship'countz, city
or town, and such list shall comprise the trial jury list
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for the ensuing year for such tewmshims county, city or town.

Trial juroxs shall be summoned from the jury list by
notifying each orally that he is summoned and of the time
and placeiat which his attendance is régquired.

The prosecuting attorney and the defendant or his
attorney shall conduct the examination of prospective
jurors. The court may conduct an additional examination. The
court may limit the examination by the defendant, his
attorney or the prosecuting attorney if the court believes
such examination to be improper.

Each party may challenge jurors for cause, and each
challenge must be tried by the court. The challenge may be
for any cause enumerated in section 95-1969(d) (2) of this
code. Each defendant shall be allowed three {3) peremptory
challenges and the state shall be allowed the same number of
peremptory challenges as all of the defendants.”

Section 21. Repealer. Sections 93-6802, 93-6804,
93~-6807 and 93-6808, R.C.M. 1947, are repealed.

-End=-
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March 13, 1975

SENATE COMMITTEE ON JUDICIARY

AMENDMENTS TO HOUSE BILL NO. 228
That House Bill No. 228, third reading, be amended as follows:

1. Amend page 11, section 14, line 4.

Following: "must"
Strike: "may"
Insert: "must"

2. BAmend page 11, section 14, line 5.
Following: "munst"
Strike: "may"
Insert: "must"
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HOUSE BILL nNO. 223

INTRODUCED BY JAMES MOORE, FINLEY

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE A.iD
UPDATE MONTANA STATUTES THAT AFFECT JUSTICE COURTS RELATING
TO FEES, ALLOWANCES, TRAINING, JURISDICTIONAL LIMITS,
HOLIDAYS, CALLING OF OTHER JUSTICES . COCURRENT
JURISDICTION, VENUE AND FORMATION OF TRIAL JURY; AMENDING
SECTIONS 11-727, 11-1604, 25-301, 25-307, 25-310, 25-311,
25-409, 25-410, 93-401, 93-403, 93-448, 93-409, 9$3-410,
93-507, 93-6811, 93-6802.2, 93-7704, 95-1910, 95-2003,
35-2005, R.C.M. 1947, AND REPEALING SECTIOHNS 93-6802,

93-6804, 93-6807 AND 93-6808, R.C.M. 1347."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MOWTANA:

section 1. Section 11-727, R.C.M. 1947, is amended to
read as follows:

n11-727. Compensation of justices of the peace acting
as police judge. In towns, the council may designate a
justice of the peace of the county in which the town is
situated to act as police judge, and may by ordinance fix
nis compensation for his services, not-exessding-one-hundred
detlara—-+46306F per—annum; and the justices of the peace so
designated muse MAY act ;s a police 3judye in all cases

arising out of a violation of ordinances where the town is a
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party. Where the justice of the peace must travel from his

town of residence to hold court, he shall be paid per diem

and mileage as provided in section 59-801 by the town in

which court is held."™

Section 2., Section 11-1604, R.C.M. 1947, is amended to
read as follows:

"11-1604, When judge cannot act. In all cases in which
the Jjudge is a party, or in which he is interested, or when
he is related to either party by consanguinity or affinity
within the sixth degree, and in case of his sickness,
absence, or inability to act, the police judge or mayor may
call in a Jjustice of the peace, residing--in oOr some

qualified resident of the city or town, to act in his place

and stead.”

Section 3. Section 25-301, R.C.M. 1947, is amended to
read as follows:

"25-301, Pees-sf-justices-sf-the-peace Justice court
fees in civil actions. The following is the schedule of fees
which must shall be eetiected-by-justices-of-the-peace paid
in every civil action imtredueed in a justice court:

Three dollars and fifty cents ($3.50) when--summens—-is

4+ssued when complaint is filed, to be paid by the plaintiff.

Three dollars and fifty cents ($3.50) whem-issue-is

jeined when the defendant appears, to be paid by the

defendant.
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Three dollars and fifty cents ($3.50) ef by the
prevailing party when judgment is rendered. In cases where
judgment is entered by default, no charge except the three
dollars and fifty cents ($3.50) for the issuanece-of-~summens

filing of the complaint shall be made for any services,

including issuing and return of execution.

Three dollars and fifty cents ($3.50) for all services
in an action where judgment is rendered by confession.

Three dollars and fifty cents ($3.50) for filing notice
of appeal and transcript on appeal, justifying and approving
undertaking on appeal, and transmitting papers to the
district court with certificate,®

Section 4. Section 25-307, R.C.M. 1947, is amended to
read as follows:

"25-307. Collection and disposition of fees--itemized

statement. Justices of the peace shall collect the fees

prescribed by law for dustices-ef-the-peace justice courts
and shall pay the same into the county treasury of the
county wherein they hold office, on the-first OR BEFORE THE
TENTH day of each month, to be credited to the eentingent
GENERAL fund of the county; and shall also file an itemized
statement showing all fees received during the preceding

month in connection-with-his-effiree the justice court; said

statement shall also state that all fees required by law to
be paid in connection with matters pending before htm--es—-a
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fusedee the court during the preceding month have been paid
to~-himy-and-by~-him-patd into the county treasury, and listed
in said itemized statement, and that he has not received or
been promised, nor has any one galse received or been
promised for aim, any other moneys, emolument, or thing
whatsoever by virtue of or in comnection with his office;
and said statement shall be subscribed and sworn to by.'the
justice. This section, nowever, shall not apply to
*miscellaneous fees" excepted by section 25-304, supra.”

Section 5. Section 25-310, R.C.M. 1947, is amended to
read as follows:

"25-310. ¥Fees—-of--justices--of--the-peace-in-criminal

actéons Justice court costs in criminal actions. The

following $ees . court costs shall be eeiieeted withheld by
justices of the peace whieh-sheii-be~-ecoiieeted from £fines
and forfeitures wreeetved--by--justices--of-—the——-peace in
applicable criminal actions.

(1) for a3}t each serviees-rendered action filed whexe
there-~is-—-a--pliea-—of-~guiityr-or-forfeiture-of-a-bondy-not
yaeatedy seven dollars and fifty cents ($7.50);

(2) for-ali-serviees-rendered where there is a trial,

fifeeen——dotiarn-4635) an additional seven dollars and fifty

cents ($7.50)."
Section 6. Section 25-311, R.C.M, 1947, is amendea to

read as follows:
-4~ HB 228



10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

HB 0228/03

%35-311l, Remittance and retention of fees-by-justiees

ef-the-pesee justice court fees. The justices of the peace

shall remit to the county treasurer the fees as set forth in
section 25-310; provided however, that in all cases justices
of the peace may retain the miscellanecus fees provided for
in section 25-304."

Section 7. Section 25-409, R.C.M. 1947, is amended to
read as follows:

"25-409. Witnesses 1in courts not of record. Witnesses
in courts not of record in civil actions and proceedings
shall receive three dollars ($3) for each day's actual

attendance, and seven-eents-£{6:83% mileage as provided in

section 59-801 for each mile actually traveled in going from
nis residence by the usual traveled route to the said court
and return."

Section 8. Section 25-410, R.C.M. 1947, is amended to
read as follows:

"25-410. Witnesses in criminal actions or coroner's
inquests. Witnesses in courts not of recoerd in criminal
actions and on coroner's inguests shall receive three
dollars ($3) per day for actual attendance, and seven—-ecents

4+5+979r--per--mite mileage as provided in section 59-801 for

each mile actually and necessarily traveled from his place
of residence te the said court and return."
Section 9. Section 93-401, R.C.M. 1947, is amended to
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read as follows:

“93-401., Justices' courts and justices of tne peace.
{1l) There must be at least one (1) justice court in each
county of the state. The board of county commissioners of
each county of the state shall have authority to constitute
one (1) additional justice court in their respective
counties as the board deems necessary. One (1) justice court
in each couaty must be located at the county seat and the
board of county commissioners shall determine the location
of the other Jjustice court in their respective counties.
Bach justice of the peace must be elected by the qualified
electors of the county at the general state election next
preceding the expiration of the term of office of his
predecessor.

(2} A justice of the peace sihall be nominated and
elected on the non-partisan judicial bpallot in the same
manner as are Jjudges of the district court. Each judicial
office shall be a separate and independent office for
election purposes and each office shall be numbered by the
county commissioners and each candidate for justice of the
peace shall specify the aumber of the office for which he
seeks to be elected. A candidate may not file for more than
one {1} office. Section 23-4511 prohibiting political party
endorsement for Jjudicial officers shall also apply to
justices of the peace.
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{3) Each Jjustice of the peace, elected or appointed,
after he nas received his certificate of election or
appointment, shall, before entering upon the duties of ais
office take the constitutional oath of office, which must be
filed with the county clerk.

(4) Before the county clerk may £file the oath the
elected or appointed justice must satisfy the clerk that he
is either:

{(a} an attorney at law authorized to practice law in
the state of Montana, or

{b) a person who has held the office of justice of the
peace within the preceding five (5) years, or

(c} a person who has completed the orientation course
of study held under the direction of the university of
Montana law scnool; or if a person is appointed after the
course 1is offered he must agree to take the course at the
next offering and failure to do so will disqgualify him.

(3} The university of Montana law school shall present
a course of study as soon as is practical following each
general election, Mileage and per diem shall be paid the
elected or appeinted justice of the peace for attending the
course and shall be a proper charge against the county
wherein the justice of the peace will hold court.

{6) There shall be an annual training session for all

elected and appointed justices of the peace. This training
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session, which may be held in conjunction with the Montana

magistrates' association convention, shall be supervised by

the supreme court. Mileage and per diem shall be paid the

elected or appointed justice of the peace for attending the

course and shall be a proper <charge against the county

wherein the justice holds court.”

Section 19, Section 93-403, R.C.M. 1947, is amended to
read as follows:

"93-403. Holding court for another justice within
eounty. A justice of the peace of any county may hold the
court of any other justice of the peace ef-the--same-—-esunty
at his request, and while so acting is vested with the power
of the justice for whom he so holds court, in which case the
proper entry’ cof the proceedings before the attending
justice, subscribed by him, must be made in the docket of
the Jjustice for whom he so holds the court. The visiting

justice of the peace shall be paid all necessary and actual

expenses including mileage by the county where court is

heild."

Section 11. Section 93-408, R.C.M. 1947, is amended to
read as follows:

"93-4908. Jurisdiction of justices' courts. The Jjustice
courts have jurisdiction:

1. In actions arising on contract for the recovery of
money 6n1y, if tne sum claimed does not exceed ¢mree fifteen
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nundred dollars ($1500) exclusive of court costs;

2, In actions for damages not exceeding ¢hree fifteen

hundred dollars ($1500) exclusive of courts costs for

taking, detaining, or injuring personal property, or for
injury to real property where no issue is raised by the
verified answer of defendant invelving the title to or
possession of the same; in actions for damages not exceeding

three fifteen hundred dollars ($1500). exclusive of court

costs for injury to the person; provided, that in actions

for false imprisonment, libel, slander, criminal
conversation, sSeduction, malicious p£osecution, bastardy,
abduction, and alienation of affections, the just{ge of the
peace shall not have Jjurisdiction; 7

3. In actions to recover the possession o% personal
property, if the value of such property does not exceed
tnyee fifteen hundred dollars ($1520); ’

4., In actions for a fine, penalty, or forfeiture, not
exceeding thyee fifteen hundred dollars ($1500), given by
statute, or the ordinance of an incorporated city or town,
where no issue is raised by the answer involving the
legality of any tax, impost, assessment, toll, or municipal
fine;

5. In actions upon bonds or undertakings conditioned
for the payment of money, if the sum claimed does not exceed
thyree fifteen hundred dollars ($1500), though the penalty
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may exceed that sum;

6. To take and enter judgment for the recovery of money
on the confession of a defendant, when tae amount confessed
does not exceed +ehwvee fifteen hundred dollars ($1500)

exclusive of court costs."

Section 12. Section 93-409, R.C.M. 1947, is amended to
read as follows:

"33-409. Concurrent jurisdiction. The justices' courts
ihave concurrent jurisdiction with the district courts within
their respective tewnshimss counties in actions of forcible
entry and unlawful detainer."

Section 13. Section 93-410, R.C.M. 1947, is amended to
read as follows:

"9 3-410. Criminal jurisdiction. The justices' courts
have jurisdiction of the following public ocffenses committed
within thne respective counties in wiaich such courts are
established:

1. Petit-—3areeny Theft of property not exceeding one

hundred fifty dollars ($150) in value.

2. Assault in-the-taird-degrecy-as-defined-—in~—seection

34-683, as defined in section 94-5-201.

3. Breaches of peace, riots, routs, affrays, committing
a will ful injury to property, and all misdemeanors
punishable by fine not exceeding five thundred dollars, or
imprisonment not exceeding six months, or by both such fine
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and imptisonment.”

Section 14, Section 93-507, R.C.M. 1947, is amended to
read as follows:

"$3-507. donjudicial days. o court must meay MUST be
open, nor must may MUST any judicial business be transactedy
on~Sunday;-on-the-firse-day-of-Janueryy-on-the-twanty-seconé
day--asf-Februarys—en—tne-thireietn-day-sf-Mayr-on-tihe-fouren
day-af-dutyy-on--the-—firse--Monday~-of--Septembery-~on--¢ae
twenty-£ifeh-~day-ef-Becembers-on-a-day-on-wnich-an-eieection

is-held-throughout-the-statey on legal holidays as provided

for in section 19-107 and on a day appointed by the

president of the United States, or by the governor of this
state, for a public fast, thanksgiving, or holiday, except
for the following purposes:

l. To give, upon their request, instructions to a jury
when deliberating on their verdict.

2. To receive a verdict, or discharge a jury.

3. For the exercise of the powers of a magistrate in a
criminal action, or in a proceeding of a criminal nature;
but injunctions, writs of prohibition, and habeas corpus may
be issued and served on any day."

Saction 15. Section 93-6811, R.C.M. 1947, is amended
to read as follows:

"93-6611. Answer o¥-—demurwver to amended pleadings.
When a pleadiny is amended, the adverse party may answer e
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demur-+e it within such time, not exceeding two days, as the
court may allow."®

Section 16. Section 33-6802.2, R.C.I. 1947, is amended
to read as follows:

"93-6802.2. Demurrers and-pieas abolished. Demurrersy
mteas andéd exceptions for insufficiency of a pleading snall
not be used.”

Section 17. Section 93-7704, R.C.M. 1947, is amended
to read as follows:

"33-7704. In~-case--of--disabiiity-of-justicey-ansthar

Justice-may-attend-en-his-behatfr Calling another justice,

when, by whom. In-ease-of-the-sickness-or-osther-disabiiityy

er-necessary-absence-of-a-juseicey-on-a-returm-sf-a-summonsy
o¥-at~the-time-appointed-for-a-triaty—another-justice-né-ene
same-countyy—or-adqointng- county-mays-at—nta—requasty-ateend
in-nés-behaitf;-and-thereupon-is-vested-with-the—-powery——for
the~--time-—-beings-of-the-justice-before-whom—the-summons—-was
returntbies-—En--that--casey--the--proper-——enpry---of---the
srocecdings-befere-the—attending-justiceq-subsecribad-py-himy
nust--be--made--in-the-docket-af-the-justice-beafore—wihom—the
summens-was--retumebier--if-~-the--case-—-is-—adionrnedy-~the
justice--pefore-—whom--the-summons-was—-returnasie-may-resume
4durisdiections

(1) Disqualification. When a justice of the peace is

disgualified from acting on any action because of the
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application of subsection (1), (2), or (3} of section 1 (4) Necessary expenses. Whenever a justice of the
33-301, hie shall either transfer the action to another 2 peace or other person is called to preside over the court of
Justice court in the same county or call a justice from a 3 a justice who is disqualified, sick, ox absent, that
neighboring county to preside in his behalf, who while so 4 visiting justice of the peace or other person shall be paid

acting is vested with the power of the justice for whom he all necessary and actual expenses including mileage and if

w

so holds court. & that acting justice is not a justice of the peace receiving

(2) Tllness or  absence. In _case of sickness, 7 & salary then that acting justice ghall receive such
disability, or absence of a justice far such a period of g8 compensation as is proper for the time involved. Such
time that the county commissioners of the county find that 3 expenses shall be a proper charge against the county where
there is a delav in the proper administration of justice or 10 the court is held.
ypon the written request of the county attorney, another 11 (53) Court docket entries. When another Jjustice, or
justice, if there is one readily available, or a police 12 any other gualified person is called to preside in a justice
judge or some other gualified person shall be called to hold i3 court proper entries of all nroceedings must be made in the
court for the acsent justice until the return of the absent 14 docket of the justice for whom the visiting Justice or
justice. and when so called and so acting that person 1is 15 person holds court. Whaen the appeointment is made by crder
vested with for whom he so nolds i6
court. 17

13

anothnr justice of the po2ce of the same  egounty o
authorized to handle matters that otherwise would be handled 21
oy the absent Jjustice. Wier thers is no other justice of 22 justice for whom he so holds court.”
the peace in thes county, the countv commissionsrs  shall 23 Secticn 1&. Saction 95-1010, 2.2.I10, 1347, is amended
nandle the situation in the same manner as if the justice 24 to rzad as folleows:
were sick or absent. 25 "95=1%19. Order of trial. (a) "he cour . may instruct
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the jury as to its duties. Such general instructions must be
settled in the same manner as provided for the settlement of
special instructions in subsection {d) of this section.

(b} The county attorney must state the case and offer
evidence in support of the prosecution. The defendant may
make 1is opening statement prior to the state's offer of
evidence, or may state his defense and then offer evidence
in support thereof after the state rests.

{c) The parties may then respectively offer rebutting
testimony only, unless the court, for good cause, permits
them to offer evidence upon their original case.

(d) When the evidence is concluded, 1if either party
desires special instructions to be given to the jury, such
instructions shall be reduced to writing, numbered, and
signed by the party, or ais attorney, and delivered to the
court. The instructions shall be settled by the court,
without the presence of the Jjury, at waich settlement
counsel for the parties, or the defenrdant if ne is without
counsel, shall be allowed reasonable opportunity to examine
tie instructions requested and proposed to be given by the
court, and to present and argue to the court objections to
the adoption or rejection of any ipstruction offered by
counsel or proposed to be given to the jury by the court. On
such settlement of instructions, the respective counsel, or
the parties, snall specify and state the particular ground
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on which an instruction is objected to, and it shall not be
sufficient to object gensrally that the instruction does not
state the law, or is against the law, but the objection must
specify particularly wherein the instruction is
insufficient, or does not state the law, or what particular
clause therein is objected to.

The court shall pass upon the objections to the
instructions and shall either give each instruction as
requested or proposed or positively refuse to do so, or give
the instruction with modification, and shall mark or endorse
upon each instruction in such a manner that it shall
distinctly appear what instructions were given in whole or
in part, and in like manner those refused or modified, and
if modified, wherein and how modified. All instructions must
be filed as a part of the record of the cause. Ho exceptions
are necessary to the rulings of the court on the settlement
of instructions.

The court reporter shall be present at such settlement
and shall take down all the objections to any or all of the
instructions given or refused by the court, together with
modifications made therein, and the ruling of the court
thereon.

(e) When the instructions have been passed upcni and
settled bv the court, and before the arcuments to the jury
have bégun, the court shall charge the jury in writing,
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giving in such charge only such instructions as have been
passed upon and settled. In charging the jury, the court
shall give them all matters of law which it thinks necessary
for the jury's information in rendering a verdict.

(f} When the jury has been charged, unless the case is
submitted to the jury on either side or on both sides
without argument, the county attorney must commence and may
conclude the argument. If several defendants having several
defenses appear by different counsel, the court must
determine their relative order in evidence and axgument:
Counsel, in arguing the case to the judge or jury, may argue
and comment upon the law of the case as given in the
instructions of the court, as well as upon the evidence of
the case."”

Section 19. Section 95-2003, R.C.M. 1947, is amended
to read as follows:

"85-2003. Change of place of trial. (a} The defendant
or prosecution, before trial, may move for a change of place
of trial on tne ground tiat there 2xists in tae townsaip
county in which the charge is pending such prejudice that a
fair trial cannct be had in such tewnship county.

{(h}) The motion shall be in writing and supported by
affidavit whicn shall state facts showing the nature of the
prajudice alleged. The defendant or tae state may file
counteraffidavits. ?he court shall conduct a hearing and
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determine the merits of the motion.

{c) If tae court determines that there exists in the
tewnshép county where the prosecution is pending such
prejudice that a fair trial cannct be had it shall transfer
the cause to any other court of competent jurisdiction in
any tewnsnis» county where a fair trial may be had.”

Section 20, Section 35-2005, R.C.M. 1947, is amended
to read as follows:

"95-2005. Fomation of +trial Jury. (a} ©Number of
jurers. A jury in justice or police court shall consist of
six {6) persons, but the parties may agree to a number less
than six (6).

{b) Formation of trial jury. The county jury
commission, at the time of preparing the district court jury
list, shall prepare a jury list for each justice and police
court within the county. Zach 1list shall consist of
residents of the appropriate eewnsmip county, city or town.
Such list shall be selected in any reasonable manner wiaich
shall ensure fairness, and it snall include a number of
names sufficient to meet the annual jury requirements of the
respective court, Additicnal 1lists may be prepared if
required. The list shall be filed in the office of the clexk
of the district couri aad ta2 appropriate 1list shall be
posted in a public place in each sucn tewnshk4p county, city
or town, and such list shall conprise the +tri:sl jury list
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for the ensuing year for such township county, city or town.

Trial jurors shall be summoned from the jury list by
notifying each orally tiaat ne is summoned and of the time
and place at which his attendance is required.

The prosecuting attorney and the defendant or his
attomey shall conduct the examination- of prospective
jurors. The court may conduct an additional examination. The
court may limit the examination by the defendant, his
attorney or the prosecuting attorney if the court believes
such examination to be improper.

Each party may challenge jurors for cause, and each
challenge must be tried by the court. The challenge may be
for any cause enumerated in section 95-1909(d) (2) of tihis
code. Each defendant shall be allowed three (3} peremptory
challenges and the state shall be allowea the same nurmber of
peremptory challenges as all of the defendants.”

Section 21. Repealer. Sections 93-6802, 93-6804,
93-6807 and 93-6808, R.C.M. 1947, are repealed.

-End=-
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