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BE'i'WEE:, PUBLIC DUTY 

MD PRIVATE INTEREST FOR LEGISLATORS AND ALi. STATE AND LOCAL 

OFFICBRS AND EMPLOYEES; AY~~DING SECTION 94-7-401, R.C.M. 

1947. 

BE IT ENACTED BY THE LEGISLATURE OF TEE STATE OF MO:iTANA: 

Section 1. Statement of purpose. The purpose of this 

act is to set forth a code of ethics prohibiting conflict 

between public duty and private interest as required by the 

constitution of Montana. This code recognizes distinctions 

between legislators, other officers and employees of state 

government, and officers and e~ployees of local government, 

prescribing some standards of conduct common to all 

categories and some standards of conduct adapted to each 

category. The codes set forth in this act recognize that 

some actions are conflicts per se between public duty and 

private interest while other actions ~ay or may not pose 

such conflicts depending upon the surro~nding circumstances. 

Section 2. Definitions. As used in this act: 

(1) •susiness• includes a corporation, a partnership, 
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a sole proprietorship, a trust or foundation, or any other 

individual or organization carrying on a business, whether 

or not operated for profit. 

{2) •compensation• means any money, thing of val~e, or 

economic benefit conferred on or received by any person in 

return for services rendered or to be rendered by himself or 

another. 

(3) "Employee" means any temporary or permanent 

employee of the state or any subdivision thereof, including 

members of boards, com.-;~issions, an<l co:nr,;i ttees, and 

employees under contract to the state, but excluding 

legislators and all judicial officers. 

(4) •Financial interest~ means an interest held by an 

individual, his spouse, or minor-children which is: 

(a) an ownership interest in a business; 

(b) a creditor interest in an insolvent business; 

(c) an employment, or prospective employment for which 

negotiations have begun; 

(d) an ownership interest in real or personal 

property; 

(e) a loan or other debtor interest;' 

(f) a directorship or officership in a business. 

(5) •official act• or "official action• means a vote, 

decision, recommendation, approval, disapproval, or other 

action, including inaction, which involves the use of 
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uiscret1or~ry authority. 

(ti) "Public officerft Lncludes any state officer or any 

e:Lectoo officer of any ">Ubdivision of the state excluding 

legislators, and th~ judcctary. 

, 7) ''State v· .. ncy• i.•·~ ludes lhe state, the legislature 

, lt11,..t its ··ommi ttees a .. Ll ~xecut1v"' ccepartments, buar.'!s, 

commissions, cor;uuitL.eesl tJlL~:eaus,. oifices, th2 wliversity 

,.; .'/stern au.d. all LnuefJ"uuen l: corm~ti~ 3 ions and other 

11,, L .... une,• ts of t,,.., 3Late guvernmc:nt, out excluuing 

COlt·'-:.:;;. 

(8) "State officer" includes all elected officers and 

uirectors of the executive branch of state government as 

defined in section 32A-103. 

Section 3. Public crust. (l) The holding of public 

office or employment is a public trust, created 0y the 

conficience which the electorate reposes in the integrity of 

publiv officers, legislators, and employees. 

public officer, legislator or erc.ployee si-.all carry 

out his duties for the benefit of the >:>eo,,le of i:he state. 

ae may not ·.1se his office, tile influence cr-=ated by his 

official position, or the inside information gained by 

virtue of t:hat position, to adtfance any of ~lis own, his 

relc.tive' s, or his associate's personal econor.:ic interests, 

ot.i:1er t!,an advancin_F S~.Ac1, o.:J :.:.rictly in~;idcntu.l ~~.::its as 

l.,cl: accrue to '1.'\' ....:f t:1em from the enactL•ent or 
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administration of laws affecting the public generally. 

(2) A public officer, legislator or employee whose 

conduct departs 

is liable to the 

from his fiduciary duty un~er this section 

people of the state as a trustee of 

pr.o1-erty is liable to the beneficiary under section 36-310, 

and. shall suffer such other liabilities «S a private 

fiduciary would suffer for abuse uc nis t.~:ust. The county 

attorne1· 01. the county ,;,.ecc ~;;e trust is violateu ~ay bring 

ap., .. ''()red(.<.: judicial prou.oedin.:,s on beha.lc of the people. 

Any u.ccounting collected in such actions shall ca l'a.Ld to 

the general fund of the county. 

(3) This section sets forth the fundamental standard 

of conduct 

employees. 

for all public officers, legislators, ~nd 

The following sections set forth various rules 

of conduct, the transgression of any of which is, as such, a 

violation of this stan<lard, ann various ethical principles, 

the transgression of 'ilhich L3.Y, .i.n so•,Je cases, contribute to 

a 'liolation of tilis standard. The enumeration of prohibited 

acts and cautioned acts does not exculpate an act not thus 

enumerated if that act w~ounts to a breach of ficiuciary 

duty. 

Section 4. Rules of conduct for all public officers, 

legislators, and employees. Proof of commission of any act 

enumerated in this section is proof that the actor has 

ureached his fiduciary duty. A public officer, legislator 
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or employee may not: 

(1) Accept a gift, or accept an economic benefit 

tantamount to a gift, under circumstances from which it can 

reasonably be inferred that a major purpose of the gift is 

to influence him in the performance of his official duties 

or to reward him for official action he has taken. 

An economic benefit tantamount to a gift includes, 

without limitation, a loan at a rate of interest 

substantially lower than the commercial rate then currently 

prevalent for similar loans, and compensation received for 

private services rendered at a rate substantially exceeding 

the fair mc.rket val~e of such services. Campaign 

contributions reported as required by statu·::e are not gifts 

or e.::.onomic benefits tanta.r;;ount to gifts. 

t2l Disclose or use confidential infonnation acquired 

in the course of his official duties in order ·co further his 

personal economic interests. 

Section 5. Rules o:: coad·o.1ct for legislators. Proof of 

comnission of any act enmaerated in this section is proof 

that the legislator committing the act has breached his 

fiduciary duty under section [3 of this act]. ~legislator 

may not: 

(1) Accept a fee, contingent fee, or any other 

compensation, except his official coMpensation provided by 

statute, for promotin~ or opposins +-."le passage of 
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legislation. 

(2) Seek other employment for himself or contract for 

his services by the use or attempted use of his office. 

Section 6, Rules of conduct for state officers and 

state employees. Proof of coa~ission of any act enumerated 

in this section is proof that the actor has breached his 

fiduciary duty. A state officer or a state employee, may 

not: 

{l) Use state time, facilities, or equipment for his 

private business purposes. 

(2) Engage in a substantial financial transaction for 

his private business purposes with a person whom he inspects 

or supervises in the course of his official duties. 

(3) Perform an official act directly affecting a 

business nr other undertaking in which he either has a 

substantial financial interest or is engaged as counsel, 

consultant, representative, or agent. A departreent head or 

a member of a quasi-judicial or rule-making board may 

perforrrt an official act notwithstandins- this subsection if 

his participation is necessary to the administration of a 

statute and if he complies witil the voluntary disclosure 

?rocedures under section 110 of this act]. 

{4) Assist any person for a fee or other compensation 

in obtainin<r a contract, claim, license, or 'ther economic 

benefit. frorr< :tis agency • 
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(S) Assist any person for a contingent fee in 

obtaining a contract, claim, license, or other economic 

benefit from any state agency. 

Section 7. Rules of conduct for local government 

officers and employees. Proof of commission of any act 

enumerated in this section is proof that th~ actor has 

breached his fiduciary duty. An officer or employt~ of 

local qovernmenl '"' uot: 

(! J ~;ngage Ln a S'~bstantial financial transaction for 

ills private business .mrpose., with a person whom he inspects 

or supervises in the course of his official duties. 

(2) Perfo~ an official act directly affecting a 

business or other undertaking in which he either has a 

substantial financial inter.est or is engaged as counsel, 

consultant, representative, or agent. A member of the 

governing body of a lu~al government may perform an official 

act notwithstanding rnis section when his participation is 

necessary to obtain a quorum or otherwise enable the body r.u 

act, if he complies with the voluntary disclosure procedures 

unc'i.er section [ 10 a= this ac~] . 

Section 8. Ethical principles for legislators, '.L·he 

principles in this section are intende~ only as guides to 

legislator conc'.uct, and do not constitute violations as such 

of the public trust of leccislative office. (1) \'lhere 

feasible, and taking into account the fact that leoislative 
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service is part-time, a legislator should avoid accepting or 

retaining an economic benefit which presents a substantial 

threat to his independence of judgment. 

(2) When a legislator must take official action on a 

legislative matter as -to which he has a conflict situation 

created by a personal, Eamily, or client le0islative 

interest, he shoul<' consider el i-ninatLng the interest 

creating the confii.ct or abst'linin':! :r:om the · • "icial 

action. In making his rle-,·.ts.Lon, he soul< Furthec consider: 

(a) whether the ,:;onflict Lm!,>edes •1l ndependence of 

JUdgment; 

(b) the effect of his participation on 

confidence in the integrity of the legislature; and 

public 

(c) whether his participation if' likely to h11ve any 

significant effect on the disposition of the matter. 

Section 'l. F:t:hic011 principles for al.l public of,Ei.::er:o, 

legislators, ana ~npl~yee:s. The principles in this s~ctLon 

are int~nded as guides to 

violations as suci" of 

condc<ct. an' do not 

the public tntst of 

consl:itute 

office or 

employment in state o l.oc:al government However, f-::t i.lure 

to observe one of U1ese principles may be taken as evidence 

all 

(1) 

the o·ther 

A public 

tending to establish, 1n conjunction with 

facts of a case, a breach of fiduciary duty. 

officer (other than a legislator) or employee should not 

acquire an i.nterest in any business or Wldertaking which he 
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has reason to believe may be directly affected to its 

economic benefit by official action to be taken by his 

agency. 

(2) A public officer, legislator, or employee should 

not, within the twelve (12) months following the termination 

of his office or employnent, assist or represent any person 

for a fee or other consideration,.in connection with certain 

matters with which he was directly involved during his term 

or employment. These matters are legislation or rules which 

~ actively helped to formulate, and applications, claims, 

or contested cases in the consideration of which he was an 

active participant. 

(3) A public officer, legislator, or ~loyee should 

not perform an official act directly affecting a business or 

other undertaking to its economic detriment when he has a 

substantial financial interest in a competing firm or 

undertaking. 

Section 10. Voluntary disclosure. A public officer, 

legislator, or employee may, prior to acting in a manner 

which may impinge on his fiduciary duty, disclose the nature 

of his private interest which creates the conflict. He 

shall make the disclosure to the enforcement authority, 

listing the amount of his financial interest, if any, the 

purpose and duration of his services rendered, if any, and 

the compensation received for the services, or such other 
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information as is necessary to describe his interest. If he 

then performs the official act involved, he shall state for 

the_record the fact and summary nature of the interest 

disclosed at the time of performing the act. 

Section 11. Powers of the enforcement authority. The 

agency empowered to enforce this chapter, hereafter called 

the enforcement authority, may: 

(l) Issue and cause to be published advisory opinions, 

with such deletions as may be necessary to protect the 

identity of the requesting party, at the request of a public 

officer, legislator, or employee contemplating an action 

which may or may not be a breach of his fiduciary duty. 

{2) Keep, and permit reasonable public access to, 

voluntary disclosure statements. 

{3) ~~ke rules for the conduct of its affairs under 

this chapter. 

Section 12. Vesting of enforcement authority. If the 

office of election commissioner is established by the 

Forty-fourth Legislature, the election commissioner is the 

enforcement authority under this chapter. If the office of 

election commissioner is not established in 1975, the 

enforcement authority is the board of personnel appeals. 

Section 13. Section 94-7-401, R.C.M. 1947, is amended 

to read as follows: 

•94-7-401. Official misconduct. {1) A public servant 

-10- H t3 I -":' ~ "" 
I /' 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

LC 0127 

commits the offense of official misconduct when, in his 

official capacity, he commits any of the following acts: 

(a} purposely or negligently fails to perform any 

mandatory duty as required by law or by a court of competent 

jurisdiction; or 

(b) knowingly performs an act in his official capacity 

which he knows is forbidden by law; or 

(c} with the purpose to obtain advantage for himself or 

another, he performs an act in excess of his lawful 

authority or in breach of the public trust of his office or 

11 employment; or 

12 (d} solicits or knowingly accepts for the performance 

13 of any act a fee or reward which he knows is not authorized 

14 by law. 

15 (2} A public servant convicted of the offense of 

16 of.ticial misconduct shall be fined not to exceed five 

l1 nundrefl dollars ($500) or be imprisoned in the county jail 

18 

19 

for • term not to exceed six (6) months, or both. 

{3) The district court shall have exclusive 

20 jurisdiction in prosecutions under this section, and any 

21 action for official misconduct must be commenced by an 

22 information filed after leave to file has been granted by 

23 the district court or after a grand jury indictment has been 

24 found. 

25 (4) A public servant who has been ch~rged as provided 
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in subsection (3) shall be suspended from his office without 

pay pending final judgment. Upon final judgment of 

conviction he shall permanently forfeit his office. Upon 

acquittal he shall be reinstated in his office and shall 

receive all back pay. 

(5) This section does not affect any power conferred by 

law to impeach or remove any publiC servant or any 

proceeding authorized by 1 J.w to carry into effect such 

impeachment or removal.w 

-En:i-

-12-



44th Legislature LC 0127 

1 

, I r;. 
(/"~~ 

4 

5 

6 

7 

::I 

9 

10 

11 

12 

13 

14 

15 

16 

17 

13 

19 

20 

21 

22 

23 

24 

25 

Approved by Committee 
on Judiciary 

DUTY 

AND PRIVATE INTEREST FOR LEGISLATORS AND ALi. STATE AJ.'ID LOCAL 

OFFICERS AND EMPLOYEES; M'>ENDING SECTION 94-7-401. R.C.M. 

1947. 

BE IT ENACTED BY THE LEGISLATuRE OF TllE STATE OF MO~TANA~ 

Section 1. Statement of purpose. The purpose of this 

act is to set forth a code of eti1ics prohibiting conflict 

between public duty and private interest as required by the 

constitution of Montana. This code recog·nizes :listinctions 

bet<reen legislators, other officers and enployees of state 

government, and officers and e:~ployees of local qoverrunent:, 

prescribing some standards of conC:uct common to all 

categories and so~e stan~ards of conduct adapte~ to each 

category. The coaes set =orth in this act recognize that 

some actions are conflicts per se between ?Ublic duty and 

;_:~rivate interest whiie ot:1er accions : .. ay or may not pose 

such conflicts depending upon the surrounc:ing circumstances. 

Section 2. Definitions. As used in this act: 

(1) "Business" includes a corporation, a ?artnership, 
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a sole proprietorship, a trus_t or foundation, or any other 

individual or organization carrying on a business, whether 

or not operated for profit. 

(2) "Co~pensation" means any money, thing of value, or 

economic benefit conferred on or received by any person in 

return for services rendered or to be rendered by himself or 

another. 

( 3) "Employee" means any temporary or permanent 

employee of the state or any subdivision thereof, including 

members of boards, co~ssions, and con~ittees, and 

~ployees under contract to the state, but excluding 

legislators and all judicial officers. 

(4) "Financial interest" means an interest held by an 

individual, his spouse, or minor children which is: 

(a) an ownership interest in a business; 

(b) a creditor interest in an insolvent business; 

(c) an employment, or prospective employment for which 

negotiations have begun; 

(d) an ownership interest in real or personal 

property; 

(e) a loan or other debtor interest; 

(f) a directorship or officership in a business. 

( 5) "Official act• or "official action• means a vote, 

c2cision, recommendation, approval, disapproval, or other 

accion, inclu2ing inaction, which involves the use of 

-2- filii~~ 
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c.iscre·tionary authority. 

(6) "Public officer" incluues any state officer or any 

elected officer of any subdivision of the state excluaing 

legislators, anu the judiciary. 

(7) "State agency" includes the state, the legislature 

and its committees, all executive departments~ boards, 

cm.;.nissions, conuuittees, bureaus, offices, the university 

system and all independent co=issions and other 

establisrunents of the state government, :Out excluding the 

courts. 

(S) "State officer" includes all elected officers and 

directors of the-executive branch of state government as 

defined in section 82A-103. 

Section 3. Public trust. (1) The holding of public 

office or aaployment is a public trust, created by the 

confidence which the electorate reposes in the integrity of 

public officers, legislators, and employees. 

A public officer, legislator or e:;1ployee shall carry 

out his duties for ti1e benefit of the people of the state. 

He may not use his office, the influence created by his 

official position, or the inside inforrr~tion gained by 

virtue of that position, to advance any of his own, his 

relative's, or his associate's personal economic interests, 

ot:ter t!tan advancing such strictly inciC::ental b<nefits as 

ma} accrue to any of them from the enactr.1ent or 
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administration of laws affecting the public generally. 

{2) A public officer, legislator or employee whose 

conduct departs from his fidc1ciary duty under this section 

is liable to the people of the state as a trustee of 

property is liable to the beneficiary under section 36-310, 

and shall suffer such other liabilities as a private 

fiduciary ~~uld suf~er for abuse o: his trust. The county 

attorney of the county where the trust is violated ~y bring 

appropriate judicial proceedinss on behalf of the people. 

Any accounting collected in such actions shall be ~aid to 

the general fund of the county. 

(3) This section sets forth the fundamental standard 

of conduct for all public officers, legislators, and 

employees. The following sections set forth various rules 

of conduct, the transgression of any of which is, as such, a 

violation of this standard, and various ethical principles, 

the transgression of which may, in some cases, contribute to 

a violation of this standard. The enumeration of prohibited 

acts and cautioned acts does not exculpate an act not thus 

enumerated if that act amounts to a breach of fiduciary 

duty. 

Section 4. Rules of conduct for all public officers, 

legislators, and employees. Proof of commission of any act 

en~~erated in this section is proof that the actor has 

breached his fiduciary duty. A public officer, legislator 

-4-
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or employee may not: 

(1) Accept a gift, or accept an econor,~ic benefit 

tantamount to a gift, under circumstances from which it can 

reasonably be inferre<.l that a major purpose of i.:he gift is 

to influence him in the performance of his official duties 

or to reward him for official action he has taken. 

An economic benefit tantamount to a gift includes, 

without limitation, a loan at a rate of interest 

substantially lower than the commercial rate then currently 

prevalent for similar loans, and compensation received for 

priv<J.te services rendered at a rate substantially exceeding 

the fair market value of such services. Campaign 

contributions reported as required by statute are not gifts 

or econo,nic benefits tantmcount to gifts. 

(2) Disclose or use confieiential ini:aJTation acquired 

in the course of his official duties in order "co further his 

personal economic interests. 

Section 5. J:ules o:.: ;:;oao..;.ct for :Cegislators. Proof of 

comr:tission o£ any act enili.1era ted in this section is proof 

that the legislator co:unit'.:i;>g the act has breached his 

fiduciary duty under section [3 oi this act]. I• legislator 

may ~ot: 

(l) Accept a fee, cnnti:1genc fee, or any other 

cocn:r:e:-tsation, except i-,is official co~1pensation ·;>rovid.ed by 

stat:Jte, fo:r- promo tin~_~ or ot;'posing- t~l.<:;:; passaqe o£ 
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legislation. 

(2) Seek other employment for himself or contract for 

his services by the use or attempted use of his office. 

Section 6. Rules of conduct for state officers and 

state etuployees. Proof of commission of any act enumerated 

in this section is proof that the actor has breached his 

fiduciary duty. A state officer or a state employee, may 

not: 

(1) Use state time, facilities, or equipment for his 

private business purposes. 

(2) Engage in a substantial financial transaction for 

his private business purposes with a person whom he inspects 

or supervises in the course of his official daties. 

(3) Perform an official act cirectly affecting a 

business or other undertaking in which he either has a 

substantial financial interest or is engaged as counsel, 

consultant, representative, or agent. A uepartment head or 

a member of a quasi-j~dicial or rule-ma~ing board may 

iJerfcrTI'. an official act notwi t}·cstandin<; this subsection if 

his ;articipation is necessary to the administration a[ a 

statute an6 if he complies with the voluntary C:.isclosure 

proce(bres under section [10 of this act] • 

(4} Assist any person for a fee or other compensation 

in attaining a contr&ct, claim, license, or other economic 

~cene:'it £rom :.is agency. 

-6- ll819~ 
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(5) Assist any person for a contingent fee in 

obtaining a contract, claim, license, or other economic 

benefit from any state agency. 

Section 7. Rules of 

officers and employees. 

enumerated in this section 

breached his fiduciary 

local government may not: 

conduct for local government 

Proof of commission of any act 

is proof that the actor has 

duty. An officer or employee of 

(1) Engage in a substantial financial transaction for 

his private business purposes with a person whom he inspects 

or supervises in tne course of his official duties. 

(2) Perform an official act directly affecting a 

business or other undertaking in which he either has a 

substantial financial interest or is engaged as counsel, 

consultant, representative, or agent. A member of the 

governing body of a local government may perform an official 

act notwithstanding this section when his participation is 

necessary to obtain a quorum or otherwise enable the body to 

act, if he complies with the voluntary disclosure procedures 

under section [10 of this act]. 

Section B. 

pr inci.ples in 

Ethical principles for legislators. The 

this section are intended only as guides to 

legislator conduct, and do not constitute violations as such 

of the public trust of legislative office. (1) Where 

feasible, and taking into account the fact that legislative 
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service is part-ti!~e, a legislator should avoid accepting or 

retaining an econoillic benefit which presents a substantial 

threat to his independence of jud~~ent. 

(2) When a legislator nust take official action on a 

legislative matter as to which he has a conflict situation 

created by a personal, family, or client le<;islative 

interest, he should consider eliminating the 

creating the conflict or abstaining from the 

interest 

official 

action. In making his decision, he sould further consider: 

(a) whether the conflict impedes his independence of 

judgment; 

{b) the effect of his participation on public 

confidence in the integrity of the legislature; and 

(c) whether his participation is likely to have any 

significant effect on the disposition of the matter. 

Section 9. Ethical principles for all public officers, 

legislators, and employees. The principles in this section 

are intended as guides to conduct and do not constitute 

violations as such of the public trust of office or 

employment in state or local government. However, failure 

to observe one of these principles may be taken as evidence 

tending to establish, in conjunction with all the other 

facts of a case, a breach of fiduciary duty. (1) A public 

officer {other than a legislator) or employee should not 

acquire an interest in any business or undertaking which he 

-8-
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has reason to believe may be directly affected to its 

economic benefit by official action to be taken by his 

agency. 

(2} A public officer, legislator, or employee should 

not, within the twelve (12) months following the termination 

of his office or employment, assist or represent any person 

for a fee or other consideration, in connection with certain 

matters with which he was directly involved during his term 

or employment. These matters are legislation or rules which 

~e actively helped to formulate, and applications, claims, 

or contested cases in the consideration of which he was an 

active participant. 

(3} A public officer, legislator, or eR~loyee should 

not perform an official act directly affecting a business or 

other undertaking to its economic detriment when he has a 

substantial financial interest in a competing firm or 

undertaking. 

Section 10. Voluntary disclosure. A public officer, 

legislator, or employee may, prior to acting in a manner 

which may impinge on his fiduciary dut.:y, disclose the nature 

of his private interest which creates t:1e conflict. He 

shall make the disclosure to the enforcement auti1ori ty 1 

listing the a~ount of his financial interest, if any, the 

f>Urpose and duration o': his services re!1C.ere~, if any, anll 

the co::1pensation recei-ved for the services, or suci1 other 
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information as is necessary to describe his interest. If he 

then performs the official act involved, he shall state for 

the.record the fact and summary nature of the interest 

disclosed at the time of performing the act. 

Section 11. Powers of the enforcement authority. The 

agency empowered to enforce this chapter, hereafter called 

the enforcement authority, may: 

(1) Issue and cause to be published advisory opinions, 

with such deletions as may be necessary to protect the 

identity of the requesting party, at the request of a public 

officer, legislator, or employee contemplating an action 

which may or may not be a breach of his fiduciary duty. 

{2) Keep, and permit reasonable public access to, 

voluntary disclosure statements. 

(3) Make rules for the conduct of its affairs under 

this chapter. 

Section 12. Vesting of enforcement authority. If the 

office of election commissioner is established by the 

Forty-fourth Legislature, the election commissioner is the 

enforcement authority under this chapter. If the office of 

election commissioner is not established in 1975, the 

enforcement: authority is the board of personnel appeals. 

Section 13. Section 94-7-401, R.C.M. 1947, is amended 

to read as follows: 

"94-7-401. Official misconduct. (1) A public servant 

-10- 1/./1 / 7 ~ 
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commits the offense of official misconduct when, in his 

official capacity, he conmits any of the followin0 acts: 

(a) purposely or negligently fails to perform any 

mandatory duty as required by law or by a court of competent 

jurisdiction; or 

(b) knowingly performs an act in his official capacity 

which he knows is forbidden by law; or 

(c) with the purpose to obtain advantage for himself or 

another, he performs an act in excess of his lawful 

authority or in breach of the public trust of his office or 

11 employment; or 

12 

13 

14 

15 

16 

(d) solicits or knowingly accepts for the performance 

of any act a fee or reward which he knows is not authorized 

by law. 

(2) A public servant convicted of the offense of 

official misconduct shall be fined not to exceed five 

17- hundred dollars ($500) or be imprisoned in the county jail 

lB for a term not to exceed six (6) months, or both. 

19 (3) The district court shall have exclusive 

20 jurisdiction in prosecutions under this section, and any 

21 action for official misconduct must be commenced by an 

22 information filed after leave to file has been granted by 

23 the district court or after a grand jury indictment has been 

24 found. 

25 (4) A public servant who has been charged as provided 
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in subsection (3) shall be suspen~ed from his office without 

pay pending final judgment. upon final judgment of 

conviction he shall permanently forfeit his office. Upon 

acquittal he shall be reinstatec1 in his office and shall 

receive all back pay. 

(5) This section does not affect any power conferred by 

law to impeach or remove any public servant or any 

proceeding authorized by l3.W to carry into effect such 

impeachment or removal." 

-End-
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AND PRIVATE INTEREST FOR LEGISLATORS AND ALL. STATE AND LOCAL 

OFFICl::RS AND E."!PLOYEES; Al'-\E;·miNG SECTION 94-7-401, R.C.M. 

1947. 

BE IT ENACTED 3Y THC LEGISLATURE OF THE STATE OF ;.;o:·lTANA: 

Section 1. Statement of purpose. The purpose of this 

act is to set forth a code of ethics prohibiting confl~ct 

between public duty and private interest as required by the 

constitution of !·fontana. This code recognizes :::istinctions 

between legislators, other officers and en;ployees of state 

government, and officers and a~ployees of local goverrunent, 

prescribing some standards of conccu"t cm.nnon to all 

categories and soMe stan<iards of conCiGct auapte(; ~o each 

category. •rhe codes set fo;:th in this act recOgjliZe that 

some actions are conflicts per se between public duty and 

private interest while other actions may or may ,not pose 

such conflicts depending upon the surrounding circumstances. 

Section 2. Definitions. As used in this act: 

(1) "Business~ includes a corporation, a partnership, 
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a so~e proprietorship, a trust or foundation, or any other 

individual or organization carrying on a business, whether 

or not operated for profit. 

{2) "Compensation• means any money, thing of value, or 

economic benefit conferred on or-received by any person in 

return for services rendered or to be rendered by himself or 

another. 

(3) "Employee" means any te~porary or permanent 

employee of the state or any subdivision thereof, including 

members of boards, comnissions, and co:nr,litt~es, and 

6aployees under contract to the state, but excluding 

legislators and all judicial officers. 

(4) "Financial interest• means an interest held by an 

individual, his spouse, or minor children which is: 

(a) an ownership interest in a business; 

(b} a creditor interest in an insolvent business; 

{c) an employment, or prospective employment for which 

negotiations have begun~ 

(d) an ownership interest in real or personal 

property; 

(e) a loan or other ~ebtor interest~ 

(f) a directorship or officership in a business. 

{5) "Official act" or "official action• means a vote, 

decision, recommendation, approval, disapproval, or other 

action, inclu·.iing inaction, which involves the use of 

-2- -
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discretionary autho~ity. 

(6} •public officer• incluaes any state officer or any 

elected officer of any subdivision of the state excluding 

legislators, and the judiciary. 

(7) •state_agency• includes the state, the legislature 

an<i its conunittees, all executive departments~ boards, 

co~~issions, committees, bureaus, offices, the m1iversity 

system and all independent conmlissions and other 

establishments of the state government, but excluding the 

courts. 

(8) "State officer" includes all elected officers and 

directors of ti1e executive branch of state government as 

defined in section- 82A-103. 

S~ction 3. Public trust. (1) The holding of public 

office or employment is a public trust, created by the 

confidence which tlw electorate reposes in the integrity of 

public officers, legislators, and employees. 

h public officer, legislator or e;;,ployee si1all carry 

out his ciuties for the benefit of ~he people of the state. 

He may not use his office, the influence created by his 

official positicn, or the inside information gained by 

virtue of that position, to advance any of his own, his 

relative's, or his associate's personal economic interests, 

oti1er than- advancing such strictly inci:lental bene:::its as 

may accrue to any of them from ',;ne enactr.1ent or 
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administration of laws affecting the public generally. 

(2) A public officer, legislator or employee whose 

conduct departs 

is liable to the 

from his fiduciary duty un~er this section 

people of the state as a trustee of 

property is liaBle to the beneficiary unaer section 86-310, 

and shall suffer such other liabilities as a private 

fiduciary would suffer for abuse o£ his trust. The county 

attorney of the county where the trust is violated may bring 

appropriate judicial proceedings on behalf of the people. 

Any accounting collected in such actions shall be paid to 

the general fund of the county. 

(3) This section sets forth the fundamental standard 

of conduct 

employees. 

for all public officers, legislators, and 

The following sections set forth various rules 

of conduct, the transgression of any of which is, as such, a 

violation of this standard, and various ethical principles, 

the transgression of which may, in some cases, contribute to 

a violation of this standard. The enumeration of prohibited 

acts and cautioned acts does not exculpate an act not thus 

enumerated if that act w~ounts to a breach of fiduciary 

duty. 

Section 4. Rules of conduct for all public officers, 

legislators, and emplQyees. Proof of commission_ of any act 

enumerated in this section is proof that the actor has 

breached his fiduciary duty. A public officer, legislator 
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or employee may not: 

(1} Accept a gift, or accept an econor.lic benefit 

tantamount to a gift, under circumstances from which it can 

reasonably be inferreu that a major purpose of the gift is 

to influence him in the performance of his official duties 

or to reward him for official action he has taken. 

An economic benefit tantamount to a gift includes, 

without limitation, a loan at a rate of interest 

substantially lower than the commercial rate then currently 

prevalent for similar loans, and compensation received for 

private services rendered at a rate substantially exceeding 

the fair market value of such services. Campaign 

contributions reported as required by stat·ute are not gifts 

or economic penefits tantm"ount to gifts. 

(2} Disclose or use confiaential inforreation acquired 

in tne course of his official dut.ies in order to further his 

personal economic interests. 

Section 5. Rules a:: coaduct for legislators. Proof of 

comr:~ission of any act enlli,1erated in this section is proof 

that the legislator committing the act has breached his 

fiduciary duty under section [3 of this act]. A legislator 

may not: 

(1) Accept a fee, contingent fee, or any other 

compensation, except his official conpensation providec1 by 

statute, for promotin(l or opposing the :oassage of 
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legislation. 

(2) Seek other employment_for himself or contract for 

his services by the use or attempted use of his office. 

Section 6. Rules of conduct for state officers and 

state employees. Proof of commission of any act enumerated 

in this sect~on is proof that the actor has breached his 

fiduciary duty. A state officer or a state employee, may 

not: 

(1) use state time, facilities, or equipment for his 

private business purposes. 

(2) Engage in a substantial financial transaction for 

his private business purposes with a person whom he inspects 

or supervises in the course of his official duties. 

(3) Perform an official act directly affecting a 

business or other undertaking in which he either has a 

substantial financial interest or is engaged as counsel, 

consultant, representative, or agent. A department head or 

a meril:ber of a quasi-judicial or ru1e-makin9 board may 

perforrr. an official act notwithstandin<; this subsection if 

his participation is necessary to the administration of a 

statute anO. if he co:nplies with the voluntary disclosure 

procedures under section [10 of this act]. 

(4} Assist any person for a fee or other compensation 

in obtaining a contract, claim, license, or other economic 

benefit from his agency. 

-(-

... //:,~/-·. -~ } 

/
,,, -x* . , ii:' ,_-" r .~ , _:, ~& 



1 

2 

~ 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18' 

19 

20 

21 

22 

23 

24 

25 

LC 0127 

(S) Assist any person for a contingent fee in 

obtaining a contract, claim, license, or other economic 

benefit from any state agency. 

Section 7. Rules of conduct for local government 

officers and employee&. Proof of 

enumerated in this section is proof 

commission of any act 

that the · actor has 

breached his fiduciary duty, 

local government may not1 

An officer or employee of 

(1) Engage in a substantial financial transaction for 

his private business purposes with a person whom he inspects 

or supervises in the course of his official duties. 

(2) Perform an official act directly affecting a 

business or other undertaking in which he either ~as a 

substantial financial interest or is engaged as.counsel, 

consultant, representative, or agent. A meuber of the 

governing body of a local government may perform an official 

act notwithstanding this.section when his participation is 

necessary to obtain a quorum or otherwise enable the body to 

act, if he complies with the voluntary disclosure procedures 

under section [10 of this act], 

Section 8, Ethical principles for legislators. The 

principles in this section are intenue~ only as guides to 

legislator concuct, and do not constitute violations as such 

of the public trust of legislative office. (1) Where 

feasible, and taking into account the fact that legislative 
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service is part-tL~e, a legislator should avoid accepting or 

retaining an economic benefit which presents a substantial 

threat, to his independence of judgment. 

(2) When a legislator nust take official action on a 

legislative matter as to which he has a conflict,, situation 

created by a personal, family, or client legislative 

interest, he should consider eliminating the interest 

creating the conflict or abstaining from the official 

action. In making his decision, he sould fu.rther consider: 

(a) whether the conflict impedes his independence of 

judgment I 

(b) the effect of his participation on public 

confidence in the integrity of the legislature! and 

(c) whether his participation is likely to have any 

significant effect on the disposition of the matter. 

Section 9. Ethical principles for all public officers, 

legislators, and employees, The principles in this section 

are intended as guides to conduct and do not constitute 

violations as such of the public trust of office or 

employment in state or local government. However, failure 

to observe one of these principles may be taken as evidence 

tending to establish, in conjunction with all the other 

facts of a case, a breach of fiduciary duty. (1) A public 

officer (other than a legislator) or employee should not 

acquire an interest in any business or undertaking which he 

-e-
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has reasori to believe may be directly affected to its 

economic ben-efit by official action to be taken by his 

agency. 

(2) A public officer, legislator, or employee should 

not, within the twelve (12) months following the termination 

of his office or ~ployrnent, assist or represent any person 

for a fee "or other consideration, in connection with certain 

matters with which he was directly involved during his term 

or employment. These matters are legislation or rules which 

~e actively helped to formulate, and applications, claims, 

or contested cases in tne consideration of which he was an 

active participant. 

{3) A public officer, legislator, or er.:ployee should 

not perform an official act directly affecting a business or 

other undertaking to its economic detriment when he has a 

substantial financial interest in a competing firm or 

undertaking. 

Section 10. Voluntary disclosure. A public officer, 

leg isla tor, or employee may 1 prior to acting in a manner 

which may impinge on his fiduciary duty, disclose the nature 

of his private interest which creates t:<e conflict. He 

shall make the disclosure to the enforcement authority, 

listing the amount of his financial interest, if any, the 

purpose and duration of his services rendereC:, if e>.ny, anti 

the compensation receivea for the services, or such other 
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information as is necessary to describe his interest. If he 

then performs the official act involved, he shall state for 

the record the fact and summary nature of the interest 

disclosed at the time of performing the act. 

Section 11. Powers of the enforcement authority. The 

agency empowered to enforce this chapter, hereafte+ called 

the enforcement authority, may: 

(1) Issue and cause to be published advisory opinions, 

with such deletions as may be necessary to protect the 

identity of the requesting party, at the request of a public 

officer, legislator, or employee contemplating an action 

which may or may not be a breach of his fiduciary duty. 

(2) Keep, and permit reasonable public access to, 

voluntary disclosure statements. 

{3) Make rules for the conduct of its affairs under 

this chapter. 

Section 12. Vesting of enforcement authority. If the 

cffice of election commissioner is established by the 

Forty-fourth Legislature, the election cor.wissioner is the 

enforc8~ent authority under this chapter. If the office of 

election commissioner is not established in 1975, the 

enforcement authority is the board of personnel appeals. 

Section 13. Section 94-7-401, R.C.M. 1947, is amended 

to reaJ as follows: 

"94-7-401. Official misconduct. 

-10-
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commits the offense of official misconduct when, in his 

official capacity, he commits any of tbe_following actsr 

(a) purposely or negligently fails to perform any 

mandatory duty as required by law or by a court of competent 

jurisdiction; or 

(b) knowingly performs an act in his official capacity 

which he knows is forbidden by 1aw1 or 

(c) with the purpose to obtain advantage for himself or 

another, he performs an act in excess of his lawful 

authority or in breach of the public trust of his office or 

11 emplo:enent; or 

12 (d) solicits or. knowingly accepts for the performance 

13 of any act a fee or re~;ard which he knows is not authorized 

14 by law. 

15 (2) A public servant convicted of the offense of 

16 official misconduct shall be. fined not to exceed five 

17. hundred doll.ars ($5e0' or be imprisoned in the county jail 

18 for a term not to exceed six (6) months, or both. 

19 (3) The district court shall have exclusive 

20 jurisdiction in. prosecutions under this section, and any 

21 action for official misconduct must be cowmenced by an 

22 information filed after leave to file ha•,been granted by 

2:1 the district court or after a grand jury indict.'!lent has tJeen 

24 found, 

25. (4) A publ.ic servant who has been charged as pro~rided 
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in subsection (3} shall be suspended frbrn his office without 

pay pending final judgment. Upon final judgment of 

conviction he shall permanently forfeit his office, Upon 

acquittal he shall be reinstated in his office and shall 

reeeive all back pay, 

(5) This section does not affect any power conferred by 

law to impeach or remove any public servant or any 

proceeding auti1ori2ed by law to carry into effect such 

impeachment or removal." 

-t.na-
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March 25, 1975 

SENATE COMMITTEE ON JUDICIARY 

AMENDMENTS TO HOUSE BILL NO. 196 

That House Bill No. 196, third reading, be amended as follows: 

1. Amend page 9, section 9, line 4. 
Following: "officer" 
Strike: ", legislator," 

2. Amend page 9, section 9, line 5. 
Following: "following the" 
Insert: "voluntary" 

3. Amend page 9, section 9, lines 6 and 7. 
Following: "employment," 
Strike: "assist or represent any person for a fee or other 

consideration, in connection with certain" 
Insert: "obtain employment in which he will take direct 

advantage, unavailable to others, of 11 

4. Amend page 9, section 9, line 9. 
Following: "are" 
Strike: "legislation or" 

5. Amend page 9, section 9, line 9. 
Following: "rules" 
Insert: "other than laws or rules of gen~al application" 


