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;z£,,.q.c.) BILL NO. ?S 

""'o"";"o" 1f~U,. ~-~ 
,~~L . ·. . . ~ '1'~ . nt~·tY' .. 

lf!tf!f5t::lk~: AC":L E:iTITL:OD: "A,'! ACT !\!lENDING SECTIQ;.S 

£7-llD A.iD 87-148, R.C.M. 1947, TO C::JVER ALL PUBLIC 

E'!FL'WEES u:;;o;:;;z T:E: VlE~lPLOn~E"T COIIPENSA'nm;: LAHS." 

SL 11' E~·.AC:TL~ 3Y THi; LI:CISLAT;;m; OF 7HE STATE OF 'mN'l.'ANA: 

.Oection l. Section 87-110, R.C.H. 1947, is amended to 

rea~ as follows: 

"87-110. Perio~, election and termination of 

e>.J,.loyer's coverag<o. (a) Any employing unit which is or 

beco,;;es an er.<J?loyer subject to this act within any calendar 

year, shall be subject to t1lis act during the whole of such 

calendar year, except that this subsection shall not apply 

i:o an employin·; unit elec':ing coverage as provided for in 

~~e~ee~~e~~ subsection (c) a~e-tdt of this section. 

(b) Excert as otherwise provided in subsection (c) afta 

f.;l- of t:cis sectiaP a11 e.;ploying unit shall cease i:.o be an 

era~loyer subject i:o this act only as of the first C.ay of 

Jan,larl·, cZ ~ny caleadar year, only i£ it files witl, the 

divisio.l .)r ior to t~le last Jay of February, o:i: suc~1 yeai:, a 

written aFplication for te::::-<ination of coverage, an0. the 

0.ivision finUs tC~a-..:. thE: :.o~ai wa,JeS payable fo:c eTJfllcy:-;u~nL 

by saiC:. employel~ in -c:1_~ prece..:.:ir1g calc~~aar ye:tr Cii:l not 

1 N T R 0 D U C E D B I L L 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

.20 

21 

22 

23 

24 

25 

LC 0238 

exceed five hundred dollars {$500). For th~purpose of ~•is 

subsection, the two (2) or more employing units mentioned in 

paLag~aph (2} .or (3) of sect~Qn.S7~148 (i~ shall be treateu 

as a single employing unit. 

(c) An employing unit not otherwise su~ject to this 

act, or any employing unit for which services are performed 

that do not constitute employment as defined in this act, 

may file with the division, a written election that all such 

services performed by individuals in its employ in one (1) 

or more distinct establishments or places of business shall 

be deemed to constitute employment for all purposes of this 

act for not less than two (2) calendar years. UFon the 

written approval of such election by the division, such 

services shall be deemed to constitute employment subject to 

this act from and after the date stated in such approval. 

Such services shall cease to be dee~ed emplo~ent subject 

herato as of January 1, of any calendar year subsequent to 

such t1-1o ( 2) calendar years only if at least thirty (30) 

days prior to such first day of January such eruloying unit 

has filed with the division a ,.,ritten notice to that 

effect.• 

~dl--~~~-~e~~~~ea~-~Hba~v~~~eft-e£-eh~~-~~aee--May--e~ee~ 

~e--eever--H~aef--~h~~-aee-eerv~ee-~er£erMea-~~-eM~ieyee~-~" 

a~i-~~e-he~~±~a~~-afta-~ft~e±~H~~efte-e£--"~~~er--eaHea~ieH--a~ 

ae£±~ea--~ft--eee~±eft--6~-i~6--4~~--afta-4e~7-e~ere~ea-by-eHeh 
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~i~~~eai-~Hba~v~s~eftr-~~e-eiee~~eft-~ay-eMei~ae-afty-serv~ees 

aeaer~eea-~a-see~~ea-s~-±4e-i;~-t~~-tA~~-Eiee~~eft-~s--~e--ee 

maae--ey--~~i~a~--w~~~-~~e-a~v~s~ea-a-wr~~~ea-ae~~ee-e~-e~ek 

eiee~~ea~-~~e-e~~ee~~ve-aa~e-e~-~~e-wr~~~ea--eiee~~eft--eha±i 

ee--aay--aa~e--a~~er--Beeemeer--~±;--i9ii;-ees~~a~ea-ey-~~e 

em~±eyia~-~i~;-~rev~dea-~ka~-~~e-ae~e-e~aii-ae~-ee-~r~er-~e 

~aa~ary-i-er-~he-eaieaaar-year-~a-whie~-~he-wr~~~ea-eiee~iea 

hee-eeea-r~iedT-Afty-~ei~~ieai-s~a~v~s~eft-eiee~ia~--eevere~e 

~der--~h~s--e~esee~~ea--ehe±i--m~e--~aymea~s--ia--i~e~--e£ 

eea~r~e~~ieas-wi~h-rea~ee~-~e-eeae~i~s-a~~rie~~aeie-~e--s~eh 

em~±eymea~--aa--~revided--~a--eee~iea--e~-±e9--tet--t4tT--Aft 

eiee~~ea-~der-~h~s-eeeeiea-may--ee--~ermiaa~ea;--ey--~~±~a~ 

w~~h--~he-d~v~e~ea-wri~~ea-ae~~ee-ae~-±aeer-~~aa-~h~r~y-i~e~ 

aeys-~reeea~a~-~~e-iae~-aay-ef-~he-eeieaaer--year--~ft--Wftie~ 

~he-~e£M~aa~~ea-~e-~e-ee-e~~ee~~ve~-s~eh-~ermiaa~~ea-eeeemes 

e£~ee~i¥e--ae--e€-~he-f~re~-aay-ef-~~e-fteM~-eftS~~ft~-eaieftaer 

year-wi~-res~ee~-~e-serv~eee-~erre~ea-ar~er-~he~-aa~eT 

Section 2. Section 87-148, R.C.~. 1947, is amended to 

read as follows: 

"37-148. Definitions. As used in this act, unless the 

context clearly requires otherwise: 

(a) "Annual payroll" means the total arr~unt of wages 

paid by an employer (regardless of the time of 9aynent) for 

employment during a calendar year. 

(b) "Benefits" means the mone~ payments payable to an 
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individual, as provided in this act, ~ith respect to his 

unemployment. 

(c) "Base period" means the first four (4) of t:1e last 

five (5) completed calendar quarters immediately preceding 

the first day of an individual's benefit year provided, 

however 1 that in the case of a combined-,>age clai~e ~>ursuant 

to the arrangement approved by the secretary of labor of the 

United States, the base period shall be that applicable 

under the unemployment law of the paying state. 

(d) "Benefit year" with respect to any individual 

means, the fifty-two (52) consecutive-~:eek period beginning 

with the first day of the calendar waek in whic:1 such 

individual files a valid claim, and thereafter the fi:Ety-t.1o 

(52) consecutive-week period beginning with the first day of 

the calendar week in which such individual files his next 

valid claim after the termination of his last preceding 

benefit year, provided that if such filing shall result in 

an overlapping of benefit years the new benefit year shall 

begin upon the first Sunday folloJing the expiration of his 

last preceding benefit year provided, however, that in the 

case of a combined-wage claim pursuant to the arranga1ent 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. 

(e) "Calendar quarter" means the period of three (3) 
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consecutive calendar montl1s ending on !larch 31, June 30, 

September 30, or December 31. 

(f) "Division" means the employment security division 

of the department of labor and industrj provided for in 

7itle 821\., chapter 10, R.C.:·:. 1947. 

(g) "Contributions" means the money payments to the 

state unemployment compensation fund required by this act. 

(h) "Employing unit" means any individual or type of 

organization, including the state government, any of its 

political subdivisions or instrumentalities, any 

partnership, association, trust, estate, joint-stock 

company, insurance company or corporation, whether domestic 

or foreign, or the receiver, trustee in bankruptcy, trustee 

or successor thereof, or the legal representative of a 

deceased person, which has or subsequent to January 1, 1936, 

had in its employ one (1) or more individuals performing 

services for it within this state; and all individuals 

performing services within this state for any employing unit 

~hich maintains two (2) or more separate establishments 

within this state shall be deemed to ie er:1ployed :O:' a single 

em:~loying nnit for all the pur;ooses of this act. Each 

individual em;::>loved to ?erform or assist in :_:>erfon.1ing the 

vmrk of any agent or employee of an employin<; unit shall be 

deemed to be employed by such employing unit for the 

purposes of this act, whether such indiviC:ual was hired or 
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paid directly by such employing unit or by such agent or 

employee, provided the employing unit has actual or 

constructive knowledge of the 1vork. 

(i) "Employer" means: 

(1) Any employing unit whose total annual payroll 

within either the current or preceding calendar year, 

exceeds the SQ~ of five hundred dollars ($500); 

(2) Any individual or employing unit which acquired the 

organization, trade or business, or substantially all of the 

assets thereof, of another which at the time of such 

acquisition was an employer subject to this act; 

(3) Any individual or employing unit which acquired the 

organization, trade, or business, or substantially all the 

assets thereof, of another employing lli,it (not an employer 

subject to this act), and v:hich, if subsequent to such 

acquisition it were treated as a single unit vrith such other 

employing unit would be an employer under paragraph (1) of 

this subsection; 

(4) Any employing unit not an employer bv reason of any 

other paragraph of this subsection for '.<hich, within either 

the current or preceding calendar year, service is or v:as 

performed with respect to which such e'11ploying unit is 

liable for any federal tax against ,,,hich credit may !::1-~ taken 

for contributions paid into a state unemployment fun6, or an 

e!llploying unit, which, as a condition for approval of this 
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act for full tax credit against the tax inposed ;:,y the 

Federal Unemployment Tax Act, is required, pursuant to such 

act, to be a~ nemployer" under this act. 

{5) Any employing unit which, having become an employer 

under paragraph (1}, {2), or {3), or (4), has not, under 

section 87-110, ceased to be an employer subject to ~,is 

act; or 

{6) For the effective period of its election pursuant 

to section 87-110 (c) and {d) any other employing unit ~~hich 

has elected to become fully subject to this act. 

(j) (1) "Employment" subject to other provisions of 

this subsection means service by an individual or by an 

officer of a corporation, including service in interstate 

commerce, performed for ,.,ages or under any contract of hire, 

"'ritten or oral, express or implied. 

(2) The term "employment" shall include an individual's 

entire service, performed 1·1ithin or both within and without 

this state if: 

(A} The service is localized in this state: or 

{B) The service is not localized in any state but some 

of the service is performed in this state and (I) the base 

of operations, or, if there is no base of operations, then 

the place from which such service is directed or controlled, 

is in this state; or {II} the base of operations or place 

from which such service is directed or controlled· is not in 
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any state in which some part of the service is perforrr;ed, 

but the individual's residence is in this state. 

(3} Service not covered under paragraph (2) of this 

subsection, and performed entirely without this state ~lith 

respect to no part of which contributions are resuired and 

paid under an unemployment compensation law of any other 

state or of the federal government, shall be deemed to be 

employment subject to this act if the individual performing 

such services is a resident of this state and the division 

approves the election of the employing unit for uhom such 

services are performed that the entire service of such 

individual shall be deemed to be employment subject to this 

act. 

( 4} Service shall be deemed to be localized 1vi thin a 

state if--

(A} The service is performed entirely Nithin such 

state; or 

(B) The service is performed both vlithin and without 

such state, but the service performed without such state is 

incidental to the individual's service within the state, for 

example, is temporary or transitory in nature or consists of 

isolated transactions. 

(5} Services performed by an individual for wage3 shall 

be deemed to be employment subject to this act unless and 

until it is shown to the satisfaction of the division that: 

-8-
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{A) Such individual has been and will continue to be 

free from control or direction over the performance of such 

services, both unq~r his contract and in fact; and 

{B) Such service is ei~~er outside the usual course of 

the business for which such service is performed, or L1at 

such service is performed outside of all the places of 

business of the enterprise for which such service is 

performed; and 

{C) Such individual is customarily engaged in an 

independently established trade, occupation, profession or 

business. 

{6) The term •employment• shall include service 

performed after December 31, 1971, by an individual in the 

employ of this state or any of its instrumentalities {or in 

tile employ of this state and one (1) or more other states or 

their instrumentalities) for a hospital or institution of 

higher education located in this state. Effective after 

December 31, 1974, the term "employment" shall include 

service ;:>erforrned by all individuals in the eroplO~' of t!-tis 

state, or any of the political subdivisions thereof, or of 

any of its instrunentalities (or in the employ of c~is 

state, or anv of t:-,e Y'Olitic3.l suhdivisions t:1ereo.E, aJlC. one 

{1) or more other states or their instrumentalities or 

political subdivisions). 

(7) The term "erc~ployment" shall include service 
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performed after December 31, 1971, by an individual in the 

employ of a religious, charitable, scientific, literary, or 

educational organization •. 

(A} For the purposes of paragraph (7} of this 

subsection the term •employment• does not apply to service 

performed: 

(1) In the employ of a church or convention or 

association of churches, or an organization which is 

operated primarily for religious purposes and which is 

operated, supervised, controlled, or principally supported 

by a church or convention or association of churches; or 

(2) By a duly ordained, commissioned, or licensed 

minister of a church in the exercise of his ministry or by a 

member of a religious order in the exercise of duties 

required by such order; or 

(3) In the employ of a school which is not an 

institution of highe·r education; or 

(4) In a facility conducted for the purpose of 

carrying out a program of rehabilitation for individuals 

whose earning capacity is impaired by age or physical or 

mental deficiency or injury or providing remunerative work 

for individuals who because of their impaired physical or 

mental capacity cannot be readily absorbed in the 

competitive labor market by an individual receiving ~uch 

rehabilitation or remunerative ~10rk; or 

-10-
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(5) Services performed as oart of an unemploywent 

work-relief or work-training program assisted or financed in 

whole or in part ~Y any federal agency or any agency of a 

state or political subdivision thereof, by an individual 

receiving such work relief or work training; or 

(6) Services performed for a hospital in a state 

prison or other state correctional institution by an inmate 

of the prison or correctional institution. 

(8) The term "employment" shall include ~~e service of 

an individual who is a citizen of the United States, 

performed outside the United States (except in Canada or the 

Virgin Islands), after December 31, 1971, in the e@ploy of 

an American employer (other than service \v!:ich is deemed 

"employment" under the provisions of subparagraphs (2) or 

(4} of this subsection or the parallel provisions of another 

state's law), if: 

(A) The employer's 2rincipal place of business in ti"e 

United States is located in this state; or 

(B) 'rhe employer has no· place of business in tile United 

States, but 

(1) The employer is an individual ~;ho is a resident 

of this state; or 

(2) The employer is a corporation which is organized 

under the laws of this state; or 

(3) The employer is a partnership or a trust and the 

-11-
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number of the partners or trustees >vho are residents of this 

state is greater than the number w~o are residents of any 

other state; or 

(C) None of the criteria of divisions (A) and (B) of 

this subparagraph is met but the employer has elected 

coverage in this state or, the employer having failed to 

elect coverage in any state, the individual has filed a 

claim for benefits, based on such service, unC.er the la1·1 of 

this state. 

(D) An "American employer," for purposes of this 

paragraph, means a person who is: 

(1) An individual lvho is a resident of the Gnited 

States; or 

(2) A partnership if t~Vo-thirds (2/3) or more of the 

partners are residents of the Vnited States; or 

(3) A trust, if all of the trustees are residents of 

the United States; or 

(4) A corporation organized under t;1e laws of the 

United States or of any state. 

(9) The term "employment" shall not include: 

(A) Agricultural labor; the term "agricultural labor" 

includes all services performed prior to January 1, 1972, 

which was agricultural labor as defined in this subparagraph 

prior to such date, and remunerated services performed after 

December 31, 1971: 

-12-
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STATE OF MONTANA 
•' REQUEST NO. -~8_._1·...,75...._ __ 

FISCAL NOTE 

Form RD-15 

In compliance with a written request received January 24 , 19 ....1.6__ , there is hereby submitted a Fiscal Note 
It 

for __l:!gu~!L6.i!L.9f; ___________ ~ pursuant to Chapter 53, Laws of Montana, 1965- Thirty-Ninth Legislative Assembly. 

' Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon requPst. 

DESCRIPTION OF PROPOSED LEGISLATION: 

House Bill 95 extends unemployment compensation laws to cover all public employees. 

ASSUMPTIONS: 

, 1. House Bill 95 would extend coverage to city and county employees. State employees are presently covered. 

2. A .4% unemployment compensation tax on wages will be levied. 

3. Operating and administrative expenses will be absorbed by the federal government. 

FISCAL IMPACT: 

Estimated increase in employment 
Security revenue by source 

Counties 
Cities 

Total estimated increase in revenue 

Estimated increase in employment 
Security benefits and claims paid 

Net impact on state government 

LOCAL IMPACT: 

FY 76 

$ 175,000 
165,000 

$ 340,000 

$ 340,000 

0 

FY77 

$ 190,000 
180,000 

$ 370,000 

$ 370,000 

0 

Enactment of House Bill 95 will result in an estimated $710,000 statewide local government increase in tax collections 
during the biennium. 

Office of Budget and Program Planning 

Date: January 29, 1975 
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HOUSE BILL NO. 95 

Ap;oroved by Comr: it tee 
on Labor & Employment 
Relations 

INTRODt;CED BY MAGONE, SHELDEN, W. BAETH, CONROY, 

KANDUCH, PALMER, ELLIS, HELMBRECHT, DUSSAULT, MCKITTRICK 

A BILL FOR AN ACT E~TITLED: "AN ACT AMENDING SECTIONS 

87-105, 87-110 AND 87-148, R.C.M. 1947, TO COVER ALL PU3LIC 

E~1PLOY!:ES UNVER THE UNEtU'LOYHEc-!T COMPENSATION LAWS." 

BI: IT ENACTED BY THE LEGISLATURE OF TEE STATE OF MONTANA: 

SECTION 1. SECTION 87-105, R.C.H. 1947 1 IS 1'~'1ENDED TO 

READ AS FOLLOWS: 

"87-105. Benefit eligibility condition~. An unemployed 

individual shall be eligible to receive benefits for any 

week of total unemployment within his benefit year; only if 

the eemm~~~~e~ division finds that--

(a) He has registered for work at and thereafter has 

continued to report at an employment office in accordance 

with such regulation as the eemm~ss~eft division may 

prescribe, except that the ee~~~~e~ division may, by 

regulation, prescribe that such types of cases or situations 

with respect to which it finds that compliance with such 

requirements would be oppressive, or would be inconsistent 

with the purposes of this act, provide for registration and 

reporting for work by mail or through other governmental 

agencies. 

SECOND READING 
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(b) He has made a claim for benefits in accordance 

with the provisions of section 87-107 (a). 

(c) He is able to work and is available for work and 

is seeking work, provided, however, that no claimant shall 

be considered ineligible in any week of unemployment for 

failure to comply with the provisions of this subsection if 

such failure is due to an illness or disability which occurs 

after he has registered for work and no suitable work has 

been offered to such claimant after the beginning of such 

illness or disability. 

(d) Prior to any week for which he claims benefits he 

has been totally unemployed for a waiting period of one (1) 

week. However, if claimant's benefit year expires during a 

period of compensable unemployment, claimant will continue 

to receive weekly benefits, in a new benefit year, if 

otherwise eligible, without interruption to serve the 

waiting week for the new benefit year, but will thereafter 

be required to serve the waiting week before receiving 

benefits during subsequent unemployment in the new benefit 

year. No week shall be counted as a week of total 

unemployment for the purposes of this subsection: 

(1) If benefits have been paid with respect thereto; 

(2) ~nless the individual was eligible for benefits 

with respect thereto; 

(3) Unless it occurs within the benefit year of the 

-2- H3 95 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4 

liB 0095/0:l 

claimant; 

(4} Unless it occurs after benefits first could become 

peyable to any individual under this act. 

(e) An individual who received benefits durinq a 

benefit year must perform services for remuneration after 

the beginning of that year as a condition for receiving 

uenefits in a second benefit year. The service may be in 

either covered or noncovered em,;:>loyment, nowever, tl1e 

individual must have earned the lesser of three-thirteenths 

(3/13) of his high quarter of his second benefit year or six 

(6} times his weekly benefit amount of that same year. 

(f) Benefits based on service in employment defined in 

section 87-148 (j J (6) and ( 7) and section 87-.UO (d) shall 

be payable in the same amount, on the same terms and suoject 

to the same conditions as compensation payable on the :Oasis 

of other service subject to this act; except that benefits 

based on service in an instructional, research, or principal 

administrative capacity in a public school of the state of 

Montana, or in an institution of higher education (as 

defined in section 87-148 (n) ) shall not be paid to an 

individual for any week of unellljJloyment which begins during 

the period between two successive academic years, or during 

a similar period between t~Vo regular terms, whether or not 

successive, or during a period of paid sabbatical leave 

provided for in the individual's contract, if the individual 

-3- dB 95 
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has a contract or contracts to perform services in any such 

capacity for any such public 

institutions of higher education 

years or both such terms." 

school, institutionL or 

for both such academic 

Section 2. Section 87-110, R.C.M. 1947, is amended to 

election and termination of 

read as follows: 

"87-11 0. Period, 

ellll?loyer's coverage. (a) Any employing unit which is or 

becomes an employer subject to this act within any calendar 

year, shall be sul>ject to this act during the Nhole of suci1 

calendar year, except that this subsection shall not apply 

to an employing unit electing coverage as provided for in 

s~~~eft~ subs~ (c) a~-fdt of this section. 

(b) Except as otherwise provided in subsection (c) a"d 

~dt of this section an em~loying unit shall cease to De an 

employer subject to this act only as of the first day of 

Januarj, of any calendar year, only if it files with tne 

division prior to the last day of Februarj, of such jear, a 

written application for termination of coverage, and the 

division finds that the total wages payable for erniJloyment 

by said employer in the preceding calendar year did not 

exceed five huDdred dollars (~500). For the purpose of this 

subsection, the two (2) or more em?loying units mentioned in 

paragraph (2) or (3) of section 87-148 (i) shall be treated 

as a 3ingle em?loying unit. 
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[c) An employing emit not otherwise subject to this 

act, or any employing unit for whici1 services are performed 

that do aot constitute employment as defined in this act, 

may file with the division, a written election that all such 

services performed by individuals in its employ in one [l) 

or more di3tinct establishments or places of business shall 

u~ deemed to constitute e~loyment for all purposes of this 

act for not less than two (2) calendar years. Upon the 

·>~ritten approval of such election by the division, such 

services s11all be deemed to constitute ellll?loyment subject to 

this act from and after the date stated in such approval. 

Such services shall cease to be deemed employment subject 

hereto as of January 1, of any calendar year subsequent to 

such two (2) calendar years only if at least thirty ( 30} 

days prior to such first day of Januarj such employing unit 

has filzd with the division a written notice to that 

effect." 

tdr--~ft~-~~~~e~~-e~ed~¥±~~eft-~-~h~~-~~~~e-may--e±ee~ 

~e--~~e~--~deP--~~~-~e~-eerYiee-per~ermed-~-em~~~-~~ 

~~-~he~~±~~~-aftd-±ft~~ie~~±eft~-~--~~~e~--ed~ea~±eft--a~ 

d~~ft~--~ft--~e~~eft--£~-~4e--tftt--aftd-te+7-~e~~~~-by-~~~ 

~ei±~±ea~~~~¥±~±eft~-~e-e~ee~~eft-ma~-exe~~de-a~y-~eP¥±~ 

d~er~hed-~~-~ee~±e~e~4e-t;r-t~+-t~+~-s~ee~ieft-~~--~e--be 

made-~--~±~~~--w±e~-ehe-d~~±~ieft-~-WPi~~~-fte~~ee-e~-~eh 

~ee~~~-~e-~~ee~±¥e-d~~e-e~-ehe-~~~~eft--e~ee~~eft--~h~~~ 
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be--~y--da~e--a£~~--Beeembep--~~T--~~~~7-de~±~fta~~-ey-~he 

em~e~±ft~-~~~7-~~±ded-~ha~-~he-daee-~ha~~-ft~-be-~~eP-~e 

daft~py-~-e£-ehe-ea~eftdaP-yeaP-±ft-wftie~-~~e-wP~~~~-~ee~±eft 

~~-~-£±~ed~-Afty-~e~~~±ea~~~i¥i~±eft-e~e~±ft~--ee~a~e 

~ftdep--~h±~--~~~ee~±eft--~ha~~--make--~~~~--~ft--~±ee--e£ 

~~~eft~-~~~-~e~pee~-~e-befte£±~~-a~~~±~~~~~e-~e--~~e~ 

em~~~~--a~--~~~e~-~ft--~ee~±eft--e~-~e~--t~--t4+~--~ft 

~~±eft~eP-~~±~-~ee~~eft-ma~--ee--~e~~fta~~7--by--£±~±ft~ 

w±~h--~d±v±~±eft-~±~~eft-fte~±ee-ft~-~a~~-~ft8ft-~~re~-~~~ 

da~-pPeeed~ft~-~he-~a~~-da,-e£-~he-ea~eftdap--yea~--±ft--wftieft 

~he-~ermifta~±eft-~~-~e-ee-e££ee~±~~-s~eh-~~m±fta~~eft-bee~ 

e££ee~±~--e~--ef-~fte-~~r~~-aa,-e~-~e-~eK~-~~~ft~-ea~enda~ 

yeaP-w~~ft-P~pee~-~e-eeP~±ee~-per£ePM~-a£~eP-~ka~-da~e~ 

Section l· section 87-148, R.C.M. 1947, is amended to 

read as follows: 

"87-148. Definitions. As used in this act, unless the 

context clearly requires otherwise: 

(a) "Annual payroll" means the total amount of wages 

paid by an employer (regardless of the time of payment) for 

employment during a calendar year. 

{b) "Benefits" means the money payments j?ayable to an 

individual, as provided in this act, with respect to his 

unei!lflloymen t. 

(c) "Base period" means the first four ( 4) of the last 

five (5) completed calendar quarters immediately preceding 

-6- HB 95 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

:m oo95/02 

the first d~ of an individual's benefit year provided, 

however, that in the case of a combined-wage claim pursuant 

to the arrangement a~proved by the secret~ry of labor of the 

United States, the base period shall be that applicable 

under the unemployment law of the paying state. 

(d) "Benefit year" with respect to any individual 

means, the fifty-two (52) consecutive-week period beginning 

with the first day of the calendar week in which such 

individual files a valid claim, and thereafter the fifty-two 

(52) consecutive-week period beginning with the first day of 

the calendar week in which such individual files his next 

valid claim after the termination of his last preceding 

benefit year, provided that if such filing ·shall result in 

an overlapping of benefit vears the new oenefit year shall 

begin upon the first Sunday following the expiration of his 

last preceding benefit year provided, however, that in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. 

(e) "Calendar quarter" means the period of three ( 3) 

consecutive calendar months ending on ~larch 31, June 30, 

September 30, or December 31. 

{f) "Division" means the e.aployment security division 

of the department of labor and industry provided for in 
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Title 82A, chapter 10, R.C.M. 1947. 

(g) "Contributions• means the money payments to the 

state unemployment compensation fund required by this act. 

(h) "Employing unit" means any individual or type of 

organization, including the state government, any of its 

political subdivisions or instrwnentalities, any 

partnership, association, trust, estate, joint-stock 

company, insurance com2any or corporation, whether domestic 

or foreign, or the receiver, trustee in bankru~tcy, trustee 

or successor thereof, or the legal representative of a 

deceased person, wluch has or subsequent to January 1, 1936, 

had in its employ one ll) or more individuals perfonning 

services for it within this state; and all individuals 

performing services within this state for any employi~g unit 

which maintains two (2) or more separate establist~ents 

within this state shall be deemea to be employed by a single 

employing unit for all the purposes of this act. Eaci< 

individual employed to perform or assist in performing the 

work of any agent or employee of an employing unit sclall be 

deemed to be em?loyed by such employing unit for the 

pur:?oses of this act, wi1ethPr such individual was hired or 

paid directly by such employing unit or by such agent or 

employee, provided the employing unit has actual or 

constructive knowledge of the NOrk. 

(i) "Employer" means: 
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(1) Any emj!loying unit whose total annual payroll 

within either the current or preceding calendar year, 

exceeds the sum of five i1undred dollars ($500); 

{2) &~y individual or employing unit which acquired 

the organization, trade or business, or substantially all of 

the assets thereof, of another which at the time of such 

acquisition was an employer subject to this act; 

(3) Any individual or employing unit which acquired 

the organization, trade, or business, or substantially all 

the assets thereof, of another employing unit (not an 

employer subject to this act) , and which, if subsequent to 

such acquisition it were treated as a singie unit with such 

other employing unit would be an employer under paragraph 

(1) of this subsection; 

(4) Any employing unit not an employer i:.y reason of 

any other paragraph of this subsection for which, within 

either the current or preceding calendar year, service is or 

was performed with respect to whicn such employing unit is 

liable for any federal tax against which credit may be taken 

for contributions paid into a state unemployment fund, or an 

employing unit, which, as a condition for approval of this 

act for full tax credit against the tax imposed by the 

Federal Unemployment Tax Act, is required, pursuant to such 

act, to be an "employer" under this act. 

(5) Any employing unit whic:1, having become an 
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employer under paragraph (1), (2), or (3), or (4), has not, 

under section 87-110, ceased to be an employer subject to 

this act; or 

(6) For the effective period of its election pursuant 

to section 87-110 (c) and (d) any other employing unit which 

has elected to become fully subject to this act. 

( j) (1) •Employment" subject to other provisions of 

this subsec~ion means service by an individual or by an 

officer of a corporation, including service in interstate 

commerce, performed for wages or under any contract of hire, 

written or oral, express or implied. 

{2) The term wenployment" shall include an 

individual's entire service, performed within or both within 

and without this state if: 

(A) The service is localized in this state; or 

(B) The service is not localized in any state but some 

of the service is performed in this state and (I) the base 

of operations, or, if there is no base of operations, then 

the place from which such service is directed or controlled, 

is in this state; or {II) the base of operations or place 

from which such service is directed or controlled is not in 

any state in which some part of the service is performed, 

but the individual's residence is in this state. 

( 3) Service not covered under paragrap~1 ( 2) of this 

subsection, and performed entirely without this state with 
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respect to no part of which contributions are required and 

.paid under an unemp~oyment compensation law of any other 

state or of the federal government, shall be deemed to be 

employment subject to this act if the individual performing 

such services is a resident of this state and the division 

approves the election of the employing unit for whom such 

services are performed that the entire service of such 

individual 

act, 

(4) 

state if--

shall be deemed to be employment subject to this 

Service shall be deemed to be localized within a 

(A) The service is performed entirely within such 

state; or 

(B) The service is performed both within and without 

such state, but the service performed without such state is 

incidental to the individual's service within the state, for 

exam?le, is temporary or transitory in nature or consists of 

isolated transactions. 

(5) Services performed by an individual for wages shall 

be deemed to be employment subject to this act unless and 

until it is shown to the satisfaction of the division that: 

(A) Such individual has been and will continue to be 

free from control or direction over the performance of such 

services, both under his contract and in fact; and 

(B) Such service is either outside the usual course of 
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·the business for which such service is performed, or that 

such service is performed outside of all the places of 

business of the enterprise for which such service is 

performed: and 

(C) Such individual is customarily engaged .in an 

independently established trade, occupation, profession or 

business. 

(6) The term •employment" shall include service 

performed after December 31, 1971, b¥ an individual in the 

employ of this state or any of its instrumentalities (or in 

the employ of this state and one (1) or more ot:1er states or 

their instrumentalities) for a hospital or institution of 

higher education located in this state. Effective after . 
~-~-,i9To4 JULY 1, 1975, the term •employment• shall 

include service performed by all individuals in the employ 

of this stateL e~-&fti-ei-~fte-pe*~~~e~,i-~~~~~~~efte-~fte~~7 

er-~-~ft~-e£-~~~-~~~~~~a,i~~~~-ter-~ft-~he-emp±&y-~-~~ 

~~er-&ft1-e£-~he-re,i~~~ea±-~~~~~eft~--~here~7 OTHER 

Tl~N ELECTED PUBLIC OFFICIALS, WHO WORK FOR THE STATE OF 

MONTANA, ITS UNIVERSITY, ANY OF ITS COLLEGES, PUBLIC 

SCHOOLS, CmlPONENTS OR UNITS THEREOF, OR ANY LOCAL 

GOVERNMENT UNIT, and one (l) or r:1ore other states or their 

instrumentalities or political s ubdi visionst :tHOSE SERVICES 

ARE COI-tPENSATE.D BY SALARY OR WAGES. 

(7) Tne term "employme.'lt" shall include service 
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performed after December 31, 1971, by an individual in the 

employ of a religious, charitable, scientific, literarJ, 

educational organization. 

(A) f'or the purposes of paragraph (7) of 

or 

this 

subsection the term "employment" does not apply to service 

performed: 

(1) In the employ of a church or convention or 

association of churches, or an organization which is 

operated primarily for religious purposes and which is 

operated, supervised, controlled, or principally supported 

by a c:1urch or convention or association of churches; or 

(2) By a duly ordained, commissioned, or licensed 

minister of a church in the exercise of his ministry or by a 

member of a religious order in the exercise of duties 

required by such order; or 

(3) In the employ of a school which is not an 

institution of higher education; or 

(4) In a facility conducted for the purpose of 

carrying out a program of rehabilitation for individuals 

whose earning capacity is impaired by age or physical or 

mental deficiency or injury or providing remunerative work 

for individuals who because of their impaired physical or 

mental capacity cannot 

competitive labor market by 

be readily absorbed in the 

an individual receiving such 

rehabilitation or remunerative work; or 
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(5) Services performed as ~art of an unemployment 

work-relief or work-training program assisted or financed in 

whole or in part by any federal agency or any agency of a 

state or political subdivision thereof, by an individual 

receiving such work relief or work training; or 

(6) Services performed for a hospital in a state 

prison or other state correctional institution by an inmate 

of the.prison or correctional institution. 

(8) The term •employment" shall include the service of 

an individual who is a citizen of the United States, 

performed outside the United States (except in Canada or the 

Virgin Islands), after December 31, 1971, in the employ of 

an American employer (other than service which is deemed 

"elllf>loyment" under the provisions of subparagraphs (2) or 

(4) of this subsection or the parallel provisions of another 

state's law), if: 

(A) The employer's principal place of business in the 

United States is located in this state; or 

(B) The employer has no place of business in the 

United States, but 

(1) The employer is an individual who is a resident 

of this state; or 

(2) The emp layer is a corporation which is 

organized under the laws of this state; or 

(3) T~e employer is a partnership or a trust and 

-14- HB 95 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

.<4 

25 

.; 

;i;) 0095/02 

the number of the partners or trustees who are residents of 

this state is greater t!1an the number who are residents of 

any other state ~ or 

(C) None of the criteria o£ divisions {A) and (B} of 

this subparaqraph is met but the employer has elected 

coverage in this state or, the employer having failed to 

elect coverage in any state, the individual has filed a 

claim for benefits, based on such service, under the law of 

this state. 

(D) An "American employer," for purposes of this 

paragraph, means a person who is: 

(1) An individual ~ho is a resident of the United 

States 1 or 

(2) A partnership if two-thirds (2/3) or more of 

the 2artners are residents of the United States; or 

(3) A trust, if all of the trustees are residents 

of the United States; or 

(4) A corporation organized under the laws of the 

United States or of any state. 

(9) Tne term •employment" shall not include: 

(A) Agricultural labor; t:1e term "agricultural labor" 

includes all services performed prior to Januarx 1, 1972, 

which was agricultural labor as defined in this subparagraph 

prior to such date, and remunerated services performed after 

December 31, 1971: 
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(l) On a farm, in the employ of any person in 

connection with cultivating the soil, or in connection with 

raising or harvesting any agricultural or horticultural 

commodity, including the raising, sll.earin-1, feeding, carinq 

for, training, and management of livestock, bees, poultry 

and fur-bearing animals and wildlife. 

( 2) In the employ of the owner or tenant or ot:1er 

operator of a farm, in connection with the operation, 

management, conservation, improvement, or maintenance of . 
such farm and its tools and equipment, or in salvaging 

timber or clearing land of brush and other debris left bf a 

hurricane, if the major part of such service is performed on 

a farm. 

(3) In con~ection with the production or harvesting 

of any commodity commonly known as agricultural commodities, 

or in connection with the hatching of poultry, or in 

connection with the operation or maintenance of ditches, 

canals, reservoirs, or waterways used exclusively for 

supplying and storing water for farming purposes. 

( 4) In the employ of the operator of a farm or a 

group of operators of farms (or a co-operative organization 

of which such operators are members) in handling, planting, 

drying, packing, packaging, processing, freezing, grading, 

storing, or delivering to storage or to market or to a 

carrier for transportation to market, in its unmanufactured 
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state, any agricultural or horticultural commodity; but only 

if such operator or operators produced more tnan one-half 

{1/2) of the commodity '...rith respect to which such service is 

performed. 

(5) The provisions of paragraphs (1), (2), (3), and 

(4) shall not be deemed to be applicable \lith respect to 

service performed in connection with commercial canning or 

8 ' commercial freezing or in connection with any agricultural 
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or horticultural commodity after its delivery to a terminal 

market for distribution for consumption; or on a farm 

operated for profit i,f such service is not in the cc.urse of 

the employer's trade or business or is domestic service in a 

J?rivate home of the employer. 

(6) As used in this section, the term "farm" 

includes stock, dairy, poultry, fruit, fur-bearing animals, 

and truck farms, plantations, ranches, nurseries, ranges, 

greenhouses or other similar structures used primarily for 

the raising of agricultural or horticultural commodities and 

orchards. 

(B) Domestic service in a private home, local college 

club or local chapter of a college fraternity or sorority; 

{C) Service performed as an officer or member of the 

crew of a vessel on the navigable waters of the United 

States; 

(D) Service performed by an individual in the employ 
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of his son, daughter, or spouse, and service performed 0y a 

child under the age of ~Weft~T-efte-~~~r EIGHTEEN (18) in the 

emJ?loy of his father or mother; 

~Er--6e~~e-~e~~~ee-~ft-~fte--em~~--e~--~ft~~--~~~~e7 

e~e~~e-~~e~~dea-~ft-~~~ee~~eft-~;t-~~t-~-~ft~~-e~~eftT-e~ 

e~--efty-~~~ee~-e~~~e~eft-~fte~ee~T-Wft~eft-~e-fte~~e~ed 

ee¥~e~e-~~~e~aft~-~e-eee~~eft-e~-~±e-~at~ 

~fr--~ service performed in the employ of any other 

state or its political subdivisions, or of the United States 

government, or of an instruuentality of any other state or 

states or their political subdivisions or of the United 

States, except that national banks organized under the 

national banking law shall not be entitled to exemption 

under this section and shall be subject to this act the same 

as state banks; 

t6t--i!l Service with respect to which unemployment 

com]?ensation is payable under an unemployment compensation 

system established by an act of Congress; provided, that the 

division is hereby authorized and directed to enter into 

agreements with the proper agencies under such act of 

Congress, which agreements shall become effective ten (10) 

days after publication thereof in the mann~r in section 

87-121 for general rules, to provide reciprocal treatment to 

individuals who have, after acquiring potential rights to 

benefits under this act, acquired rights to unemployment 
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compensation under such act of Congress, or who have, after 

acquiring potential rights to unemployment compensation 

under such act of Congress, acquired rights to benefits 

under this act; 

fH+--1£1 Services performed in the delivery and 

distribution of newspapers or shopping news from house to 

house and business establishments by an individual under the 

age of eighteen (18) years, but not including the delivery 

or distribution to any point or points for subsequent 

delivery or distribution. 

~£+-~Services performed by real estate, securities 

and insurance salesmen paid solely by commissions and 

without guarantee of minimum earnings. 

~~r--lfl Service performed, li1 the employ of a school, 

college, or university, if such service is performed uy a 

student who is enrolled and is regularly attending classes 

at such school, college or university, or by the spouse of 

such a student, if such spouse is advised, at the time such 

spouse commences to perform such service, titat 

employment of such spouse to perform such service 

provided under a program to provide financial assistance 

the 

is 

to 

such student by such school, college, or university, and 

such employment will not be covered by any program of 

uner.tployment insurance. 

~nT--~ Service performed by an individual under the 
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age of twenty-two (22) who is enrolled at a nonprofit or 

public educational institution which normally maintains a 

regular faculty and curriculwn and normally has a regularly 

organized body of students in attendance at the place where 

its educational activities are carried on as a student in a 

full-time program, taken for credit at such institution, 

which combines academic instruction with work experience 1 if 

such service is an integral part of such program, and sucn 

institution has so certified to the employer, except that 

this subparagraph shall not apply to service performed in a 

program established for or on b~1alf of an employer or group 

of employers. 

thT--1!1 Service performed in the emp~oy of a 

hospital, if such service is performed by a patient of the 

hospital. 

(k) "Employment office" means a free public employment 

office, or branch thereof, operated by this state or 

maintained as a part of a state-controlled system of public 

employment offices, or such other free public employment 

offices operated and maintained by 

government or its instrumentalities, 

approve. 

the United States 

as the division may 

(l) "Fund" means the unemployment compensation fund 

established by this act, to which all contributions and 

payments in lieu of contributions are required and fro~ 
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which all benefits provided under ti1is act shall be paid. 

(m) "State,• includes, in addition to the states of 

the United States of America, the District of Columbia, 

4 Puerto Rico, tl1e Virgin Islands, aild the Dominion of Canada. 

5 (n) "Institution of higher education" for the purposes 

6 of this section, means an education institution which: 

7 (1) admits as regular students only individuals having 

8 ' a certificate of graduation from a high s.::hool, or the 

9 recognized equivalent of such a certificate; 

10 (2) is legally authorized in this state to provide a 

11 program of education beyond high school; 

12 (3) provides an educational 
. 

program for which it 

13 awards a bachelor's or higher degree, or provides a program 

14 which is acceptable for full credit toward such a degree, a 

15 program of post-graduate or post-doctoral studies, or a 

16 program of training to prepare students for gainful 

17 employment in a recognized occupation; and 

18 (4) is a public or other nonprofit institution. 

19 (5) Notwithstanding any of the foregoing provisions of 

20 this subsection, all colleges and universities in this state 

21 are institutions of higher education for purposes of this 

22 section. 

23 (o) "Hospital" means an institution which has been 

24 licensed, certified or approved by the state of Montana as a 

2 5 hospital. 
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(p) "Board" means the board of labor appeals, provided 

for in Title 82A, chapter 10." 
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HOUSE BILL NO. 95 

INTRODUCED BY MAGONE, SHELDEN, W. BAETH, CONROY, 

KANDUCH, PALMER, ELLIS, HELMBRECHT, DUSSAULT, MCKITTRICK 

A BILL FOR AN ACT ENTITLED: RAN ACT AMENDING SECTIONS 

87-105 1 87-110 AND 87-148, R.C.M. 1947, TO COVER ALL PU3LIC 

EMPLOYEES UNDER THE UNEMPLOYMENT COMPENSATION LAWS.R 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

SECTION l. SECTION 87-105, R.C.M. 1947, IS AMENDED TO 

READ AS FOLLOWS : 

"87-105. Benefit eligibility conditions. An unemployed 

individual shall be eligible to receive benefits for any 

week of total unemployment within his benefit year; only if 

the eeMM~ee~eft division finds that--

(a) He has registered for work at and thereafter has 

continued to report at an employment office in accordance 

with such regulation as the e~~eeieft division may 

prescribe, except that the eemmies~eft division may, by 

regulation, prescribe that such types of cases or situations 

with respect to which it finds that compliance with such 

requirements would be oppressive, or would be inconsistent 

with the purposes of this act, provide for registration and 

reporting for work by mail or through other go~ental 

agencies. 
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(b) He has made a claim for benefits in accordance 

with the provisions of section 87-107 (a). 

(c) He is able to work and is available for work and 

is seeking work, provided, however, that no claimant shall 

be considered ineligible in any week of unemployment for 

failure to comply with the provisions of this subsection if 

such failure is due to an illness or disability which occurs 

after he has registered for work and no suitable work has 

been offered to such claimant after the beginning of such 

illness or disability. 

(d) Prior to any week for which he claims benefits he 

has been totally unemployed for a waiting period of one (1) 

week. However, if claimant's benefit year expires during a 

period of compensable unemployment, claimant will continue 

to receive weekly benefits, in a new benefit year, if 

otherwise eligible, without interruption to serve the 

waiting week for the new benefit year, but will thereafter 

be required to serve the waiting week before receiving 

benefits during subsequent unemployment in the new benefit 

year. No week shall be counted as a week of total 

unemployment for the purposes of this subsection: 

(1) If benefits have been paid with respect thereto; 

(2) Unless the individual was eligible for benefits 

with respect thereto; 

(3) Unless it occurs within the benefit year of the 
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cla.iaant1 

(4) Unless it occurs after benefits .first could become 

payable to a~ individual under this act. 

(e) An individual who received benefits during a 

benefit year must perform serv~ces for remuneration after 

the beginning of that year as a condition for receiving 

benefits in a second benefit year. The ,service may be in 

either covered or noncovered employment, however, the 

individual must have earned the lesser of three-thirteenths 

(3/13) of his high quarter of ~s second benefit year or six 

(6) tiJnes his weekly benefit amount of that same year. 

(f) Benefits based on service in employment defined in 

section 87-148 (j) (6) and (7) and section 87-110 (d) shall 

be payable in the same amount, on the same terms and subject 

to the same conditions as compensation payable on the basis 

of other service subject to this act7 except that benefits 

based on service in an instructional, research, or principal 

administrative capacity in a public school o.f tt'le state of 

l>bntana, or in an institution of nigher education (as 

defined in section 87-148 (n)) shall not be paid to an 

individual for any week of un~loyment which begins during 

the period between two successive academic years, or during 

a similar period between two regular terms, whether or not 

successive, or during a period of paid sabbatical leave 

provided for in the individual's contract, if the individual 

-3- aB 95 

.J. ..Iii .. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0095/02 

has a contract or contracts to perform services in any such 

capacity for any such . public school, institution.!.. or 

iDStitutions of higher education for both such academic 

years or both such terms.• 

Section~- Section 87-110, R.C.M. 1947, is amended to 

read as follows: 

• 87-llO. Period, election and termination of 

employer's coverage. (a) Any employing unit which is or 

becomes an employer s~ject to this act within any calendar 

year, shall be subject to this act during the whole of such 

calendar year, except that this subsection shall not apply 

to .an employ.ing unit electing coverage as provided for in 

sasee~iett:e subsection (c) efl«i-t«t of this section. 

(b} Except as otherwise provided in subsection (c) .Mid 

+it of this section an employing unit shall cease to be an 

employer subject to this act only as of the first 4AY of 

January, of any calendar year, only if it files with the 

division prior to the last day of February, of such year, a 

written application for termination of coverage, and the 

division finds that the total wages payable for employment 

by said employer in the preceding calendar year did not 

exceed five hundred dollars ($500). Fbr the purpose of this 

subsection, the two (2) or more employing units mentioned in 

paragraph (2) or (3) of section 87-148 (i) shall be treated 

as a single employing unit. 
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(c} An employing unit not otherwise subject to this 

act, or any employing unit for which services are performed 

that do not constitute employment as defined in this act, 

may file \~ith the division, a written election that all such 

services performed by individuals in its employ in one (1} 

or more distinct establishments or places of business shall 

be deemed to constitute employment for all purposes of this 

act for not less than two (2} calendar years. Upon the 

written approval of such election by the division, such 

services shall be deemed to constitute employment subject to 

this act from and after the date stated in such approval. 

Such services shall cease to be deemed employment subject 

hereto as of January l, of any calendar year subsequent to 

such two (2) calendar years only if at least thirty (30) 

days prior to such first day of January such employing unit 

has fiJ.ed with the division a written notice to that 

effect. • 

i«t--Aftr-~i~iee~-e~eei~sieB-ef-~ftis-e~s~e-maf--ei~ 

ote--ee¥er--~eP--~Ms-e~-1!~~~-JIIeli-l!tf-emp-ieyees~ 

~i-efte-ft&spi~aie-afta-ifts~i~~~*efte-ei--fti~iler--e«~~iee--ss 

eeiiftea--~--eeetiee--e;-i4Q--fftt--afta-te+7-epera~ea-er-s~ 

peii~ieai-s~i¥ieieft~~e-eiee~iee-ma~-eKei~~e-~-e~ees 

eeeepihea-ift-eee~ieft-Q~4Q~~t-t~t-i~~-Biee~iee-ie--~e~ 

maae--by--fiiift~--Vi~ft.-~ft.e-ai¥ieiee-a-WPi~~eft-ft~iee-ef-~ 

ei~ieft~-¥fte-effee~i~a~e-ef-~fte-~~~ea--eieetieft--sftftii 
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be--«ft~--«a~e--sf~er--Beeember--~~7--i~~7-eeei~fta~e«-er~ 

empie~~~i~7-pre¥id~-~~-~~a~e-s~i-ft~-be-pPier-~e 

~ftft~pY-i-ef-~ft.e-eai~SP-~ear-ift--vftiek-~~VPi~~ea-ei~iee 

fta5-beeft-fiie~-ABy-peii~ieai-e~i¥ieieft-eieetift~--ee¥ePs~ 

I!Me!!--ti\is--I!'I!Meetiett--'~Hl!tii--lll!tke-""!ltl7!fteft~e--ift-ii--M 

~iefts-wi~reepee~-~-eetteH~a~~rii!IMeie-~~ft. 

empi~--ee--pP~eea--ift--eeetieB--e~-ie~--tbt--t4tT--Aft 

eieeti~ep-~--~i--tMT-he--~~a~e«7--B!'--fiii~ 

1ri41ft--~eiririeft-vri~~ett-~iee-~-ia~-~!mft-~ftir~,--H* 

da!'e-pPee~~~as<e-~a,--ef-~ile-eeri:e!Uiar--,.ear--ift--wftieft 

<hfte-<heftl'i:ftlluee-i-~e-he-effee~i¥eT-S~~ertllifta~iee-:Deee~~~:es 

effee<hi.-e-MJ--ef-~fi1!1!~~aT-ri-ti\e-fteK't-efte1!'ift~-ea~ 

:r-r-~reepee~<he-serrieee-perfermee-af~er-~ils~~er 

Section 1· Section 87-148, R.C.M. 1947, is amended to 

read as follows: 

•s7-148. Definitions. As used in this act, unless the 

context clearly requires otherwise: 

(a) •Annual payroll• means the total amount of wages 

paid by an employer (regardless of the time of payment) for 

employment during a calendar year. 

(b) •Benefits• means the money payments payable to an 

individual, as provided in this act, with respect to his 

unemployment. 

(c) ·B~se period• means the first~our (4) of the last 

five (5) completed calendar quarters immediately preceding 
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the first day of an individual's benefit year provided, 

however, that in the case of a combined-wage claim pursuant 

to the arrangement approved by the secretary of labor of the 

United States, the base period shall be that applicable 

under the unemployment law of the paying state. 

(d) "Benefit year• with respect to any individual 

means, the fifty-two (52) consecutive-week period beginning 

w,ith the first day of the calendar week in which such 

individual files a valid claim, and thereafter- the fifty-two 

(52) consecutive-week period begirming with the first day of 

the calendar week in which such individual files his next 

valid claim after the termination of his last preceding 

benefit year, provided that if such filing shall result in. 

an overlapping of benefit years the new benefit year shall 

begin upon the first Sunday following the expiration of his 

last preceding benefit year provided, however, that in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. 

(e) •calendar quarter• means the period of three (3) 

consecutive calendar months ending on ~larch 31, June 30, 

September 30, or December 31. 

(f) •oivision• means the employment security division 

of the department of labor and industry provided for in 
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Title 82A, chapter 10, R.C.M. 1947. 

(g) •eontributions• means the money payments to the 

state unemployment compensation fund required by this act. 

(h) •Employing unit• means any individual or type of 

organization, including the state government, any of its 

political 

partnership, 

subdivisions 

association, 

or instrumentalities, any 

trust, estate, joint-stock 

company, insurance COIIIi?anY or corporation, whether domestic 

or foreign, or the receiver, trustee in bankruptcy, trustee 

or successor thereof, or the legal representative of a 

deceased person, which bas or subsequent to January l, 1936, 

had in its employ one (l) or more individuals performing 

services for it within this state: and all individuals 

performing services within this state for any employing unit 

which maintains two (2) or more separate establishments 

within this state shall be deemed to be employed by a single 

employing unit for all the purposes of this act. Eacn 

individual employed to perform or assist in performing the 

work of any agent or employee of an employing unit shall be 

deemed to be employed by such employing wlit for the 

purposes of this act, whether such individual was hired or 

paid directly by such employing unit or by such agent or 

employee, provided the employing unit has 

constructive knowledge of the work. 

(i) •Employer• means: 

-s-

actual or 
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(1) Any employing unit whose total annual payroll 

within either the current or preceding calendar year, 

exceeds the sum of five hundred dollars ($500); 

(2) Any individual or employing unit which acquired 

the organization, trade or business, or substantially all of 

the assets thereof, of another which at the time of such 

acquisition was an employer subject to this act; 

(3) Any individual or employing unit which acquired 

the organization, trade, or business, or substantially all 

the assets thereof, of another employing unit {not an 

emplqyer subject to this act), and which, if subsequent to 

such acquisition it were treated as a single unit with such 

other employing unit would be an employer under paragraph 

(1} of this subsection; 

(4) Any employing unit not an employer by reason of 

any other paragraph of this subsection for which, within 

either the current or preceding calendar year, service is or 

was performed with respect to which such employing unit is 

liable for any federal tax against which credit may be taken 

for contributions paid into a state unemployment fund, or an 

employing unit, which, as a condition for approval of this 

act for full tax credit against the tax imposed by the 

Federal Unemployment Tax Act, is required, pursuant to 

act, to be an nemployer" under this act. 

(5) Any emplqying unit which, having become 
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employer under paragraph (1), (2), or (3), or (4), has not, 

under section 87-110, ceased to be an employer subject to 

this act; or 

(6) For the effective period of its election pursuant 

to section 87-110 (c) and (d) any other employing unit which 

has elected to become fully subject to this act. 

(j) (l) ~Employmentn subject to other provisions of 

this subsection means service by an individual or by an 

officer of a corporation, including service in interstate 

commerce, performed for wages or under any contract of hire, 

written or oral, express or implied. 

(2) The term ~employment~ shall include an 

individual's entire service, performed within or both within 

and without this state if: 

(A) The service is localized in this state; or 

(B) The service is not localized in any state but some 

of the service is performed in this state and (I) the base 

of operations, or, if there is no base of operations, then 

the place from which such service is directed or controlled, 

is in this state; or (II) the base of operations or place 

from which such service is directed or controlled is not in 

any state in which some part of the service is performed, 

but the individual's residence is in this state. 

(3) Service not covered under paragraph (2) of this 

subsection, and performed entirely without this state with 
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respect to no part of which contributions are required and 

paid under an unemployment compensation law of any other 

state or of ·the federal government, shall be deemed to be 

employment subject to this act if the individual performing 

such services is a resident of this state and the division 

approves the election of the employing unit for whom such 

services are performed that the entire service of such 

individual shall be deemed to be employment subject to this 

act. 

(4) Service shall be deemed to be localized within a 

state if--

(A) Tne service is performed entirely within such 

state; or 

{B) The service is performed both within and without 

such state, but the service performed without such state is 

incidental to the individual's service within the state, for 

example, is temporary or transitorY in nature or consists of 

isolated transactions. 

(5) Services performed by an individual for wages shall 

be deemed to be employment subject to this act unless and 

until it is shown to the satisfaction of the division that: 

(A) Such individual has been and will continue to be 

free from control or direction over the performance of such 

services, both under his contract and in fact; and 

(B) Such service is either outside the usual course of 
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the business for which such service is performed, or that 

such service is performed outside of all the places of 

business of the enterprise for which such service is 

performed; and 

(C) Such individual is customarily engaged in an 

independently established trade, occupation, profession or 

business. 

( 6) The term •employment• shall include service 

performed after December 31, 1971, b¥ an individual in the 

employ of this state or any of its instrumentalities (or in 

the employ of this state and one (1) or more other states or 

their instrumentalities) for a hospital or institution of 

higher education located in this state. Effective after 

8eeelll!ser-.ai-,-i~ JULY 1, 1975, the term "employment• si1all 

include service performed by all individuals in the em?loy 

of this state.L. ~ft;r-e<f-~t!.e-p~~~eai--~~rit~~-~r~.., 

er-e~-ftft%-e£-i~s-~~~eft~eii~iet~-fer-ift-~f!.e-empiey-e£-~~s 

~ez-er-e"%-e£-~fte-peiifteei-t!l~iritliefts--~+teree£.., OTHER 

THAN ELECTED PUBLIC OFFICIALS, WHO WORK FOR THE STATE OF 

MONTANA, ITS UNIVERSITY, ANY OF ITS COLLEGES, PUBLIC 

SCHOOLS, COMPONENTS OR UNITS THEREOF, OR ANY LOCAL 

GOVERNMENT UNIT, and one (1) or more other states or their 

instrumentalities or political subdivisions+ WHOSE SERVICES 

ARE COMPENSATED BY SALARY OR WAGES. 

(7) The term •employment• shall 

-12-

incLude service 

HB 95 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0095/02 

performed after December 31, 1971, by an individual in the 

employ of a religious, charitable, scientific, literary, or 

educational organization. 

(A) For the purposes of paragraph (7) of this 

subsection the term "employment" does not apply to service 

performed: 

(1) In the employ of a church or convention or 

association of churches, or an organization which is 

operated primarily for religious purposes and which is 

operated, supervised, controlled, or principally supported 

by a church or convention or association of churches; or 

(2) By a duly ordained, commissioned, or licensed 

minister of a church in the exercise of his ministry or by a 

member of a religious order in the exercise of duties 

required by such order; or 

{3) In the employ of a school which is not an 

institution of higher education; or 

(4) In a facility conducted for the purpose of 

carrying out a program of rehabilitation for individuals 

whose earning capacity is impaired by age or physical or 

mental deficiency or injury or providing remunerative work 

for individuals who because of their impaired physical or 

mental capacity cannot be 

competitive labor market by an 

readily absorbed in the 

individual receiving such 

rehabilitation or remunerative work; or 
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(5} Services performed as part of an unemployment 

work-relief or work-training program assisted or financed in 

whole or in part by any federal agency or any agency of a 

state or political subdivision thereof, ~ an individual 

receiving such work relief or work training; or 

(6) Services performed for a hospital in a state 

prison or other state correctional institution by an inmate 

of the prison or correctional institution. 

(B) The term •employment~ shall include the service of 

an individual who is a citizen of the United States, 

performed outside the United States (except in Canada or the 

Virgin Islands), after December 31, 1971, in the employ of 

an American employer {other than service which is deemed 

•employment" under the provisions of subparagraphs (2) or 

{ 4) of this subsection or the parallel provisions of another 

state's law}, if: 

(A} The employer's principal place of business in the 

United States is located in this state; or 

(B) The employer has no place of business in the 

United States, but 

(1) The employer is an individual who is a resident 

of this state; or 

(2} The employer is a corporation which is 

organized under the laws of this state; or 

( 3) The employer is a partnership or a trust and 
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the number of the partners or trustees who are residents of 

this state is greater than the number who are residents of 

any other state; or 

(C) None of the criteria of divisions (A) and (B) of 

this subparagraph is met but the employer has elected 

coverage in this state or, the employer having failed to 

elect coverage in any state, the individual has filed a 

claim for benefits, based on such service, under the law of 

this state. 

(D) An •American employer,• for purposes of this 

paragraph, means a persOn who is: 

(1) An individual who is a resident of the United 

States; or 

(2) A partnership if two-thirds (2/3) or more of 

the partners are residents of the United States; or 

(3) A trust, if all of the trustees are residents 

of the United States; or 

(4) A corporation organized under the laws of the 

United States or of any state. 

(9) The term •employment" shall not include: 

(A) Agricultural labor; the term "agricultural labor• 

includes all services performed prior to January 1, 1972, 

which was agricultural labor as defined in this subparagraph 

prior to such date, and remunerated services performed after 

December 31, 1971: 
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(1) On a farm, in the employ of any person in 

connection with cultivating the soil, or in connection with 

raising or harvesting any agricultural or horticultural 

commodity, including the raising, shearing, feeding, caring 

for, training, and management of livestock, bees, poultry 

and fur-bearing animals and wildlife. 

(2) In the employ of the owner or tenant or other 

operator of a farm, in connection with the operation, 

management, conservation, improvement, or maintenance of 

such farm and its tools and equipment, or in salvaging 

timber or clearing land of brush and other debris left by a 

hurricane, if the major part of such service is performed on 

a farm. 

(3) In connection with the production or harvesting 

of any commodity caumonly known as agricultural commodities, 

or in connection with the hatching. of poultry, or in 

connection with the operation or maintenance of ditches, 

canals, reservoirs, or waterways used exclusively 

supplying and storing water for farming purposes. 

for 

(4} In the e!11f>loy of the operator of a farm or a 

group of operators of farms (or a co-operative organization 

of which such operators are members) in handling, planting, 

drying, packing, packaging, processing, freezing, grading, 

storing, or delivering to storage or to market or to a 

carrier for transportation to market, in its unmanufactured 
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state, any agricultural. or horticultural commodity; but only 

if such operator or operators produced more than one-half 

(1/2) of the commodity with respect to which such service is 

performed. 

(5) The provisions of paragraphs {1), (2), (3), and 

(4) shall. not be deemed to be app1icable with respect to 

service performed in connection with commercial canning or 

commercial freezing or in connection with any agricu1tural 

or horticultural commodity after its delivery to a terminal 

market for distribution for consumptioni or on a farm 

operated for profit if such service is not in the course of 

the employer's trade or business or is domestic service in a 

private home of the employer. 

{6) As used in this section, the term •farm" 

includes stock, dairy, poultry, fruit, fur-bearing animals, 

and truck farms, plantations, ranches, nurseries, ranges, 

greenhouses or other similar structures used primarily for 

the raising of agricu1tural or horticultural commodities and 

orchards. 

(B) Domestic service in a private home, local col1ege 

club or local chapter of a college fraternity or sorority; 

(C) Service performed as an officer or member of the 

crew of a vessel on the navigable waters of the United 

States: 

(D) Service performed by an individual in the employ 
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of his son, daughter, or spouse, and service performed by a 

chi1d under the age of ~wen~y-efte-t~~r EIGHTEEN (18) in the 

employ of his father or motheri 

tBt--ser~e-per£~-ift-~~e--empiey--e£--~~--~~~7 

~-ee-pr~ea-~ft-~~~eft-t;t-t~t-~-~ftie-~~~-7-er 

~-eftY~~~-~-~,u,a~"''ii!!<ieft-~eree£7~~ft-Me-fte't-eiedea 

ee•ere~e-pereaaft~-~e-~ee~*--e~~~e-terT 

tPt--ill Service performed in the employ of any other 

state or its political subdivisions, or of the United States 

government, or of an instrl.Ul\entality of any other state or 

states or their political subdivisions or of the United 

States, except that national banks organized under the 

national banking law sha11 not be entitled to exemption 

under this section and shall be subject to this act the same 

as state banks ; 

t6t--(F) Service with respect to which unemployment 

compensation is payable under an unemployment compensation 

system established by an act of Congress; provided, that the 

division is hereby authorized and directed to enter into 

agreements with 

Congress, which 

the proper agencies under such act of 

agreements shall become efzective ten (10) 

days after publication thereof in the manner in section 

87-121 for general rules, to provide reciprocal treatment to 

individuals who have, after acquiring potential rights to 

benefits under this act, acquired rights 
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compensation under such act of Congress, or who have, after 

acquiring potential rights to unemployment compensation 

under such act of Congress, acquired rights to benefits 

under this act1 

tHT--ill Services performed in the delivery and 

distribution of newspapers or shopping news from house to 

house and business establishments by an individual under the 

age of eighteen (18) years, but not including the delivery 

or distribution to any point or points for subsequent 

delivery or distribution. 

if.t-J.!L Services performed by real estate, securities 

and insurance salesmen paid solely by commissions and 

without guarantee of minimum earnings. 

t.Jt--ill Service performed, i.l'l the employ of a school, 

college, or university, if such service is performed ~y a 

student who is enrolled and is regularly attending classes 

at such school, college or university, or by the spouse of 

such a student, if such spouse is advised, at the time such 

spouse COIIU!Iences to perform such service, tnat the 

employment of such spouse to perform such service is 

provided under a program to provide financial assistance to 

such student by such school, college, or university, and 

such eJitlloyment will not be covered by any program of 

unemployment insurance. 

iKt--~ Service performed by an individual under the 
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age of twenty-two (22) who is enrolled at a nonprofit or 

public educational institution which normally maintains a 

regular faculty and curriculum and nonnally has a regularly 

organized body of students in attendance at the place where 

its educational activities are carried on as a student in a 

full-time program, taken for credit at such institution, 

which combines aeademic instruction with worlt experience, if 

such service is an inteqral part of such program, and such 

institution has ·so certified to the employer, except that 

this subparagraph shall not apply to service performed in a 

program established for or on behalf of an employer or group 

of employers. 

t~--1!1 Service perfonned in the employ of a 

hospital, if such service is performed by a patient of the 

hospital. 

(It) •Employment office~ means a free public employment 

office, or branch thereof, operated by this state or 

maintained as a part of a state-controlled system of public 

employment offices, or such other free public employment 

offices operated and maintained bV the United States 

government or its instrumentalities, as the division may 

approve. 

(1) •Fund• means the uneJitlloyment compensation fund 

established by this act, to which all contributions and 

payments in lieu of contrwutions are required and fro!<! 
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which all benefits provided under this act shall be paid. 

(m) •state,• includes, in addition to the states of 

the United States of America, the District of Columbia, 

4 Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

5 (n) "Institution of higher education• for the purposes 

6 of this section, means an education institution which: 

7 (1) admits as regular students only individuals having 

8 a certificate of graduation from a high school, or the 

9 recognized equivalent of such a certificate~ 

10 (2) is legally authorized in this state to provide a 

11 program of education beyond high school~ 

12 

13 

14 

15 

16 

17 

18 

19 

(3) provides an educational program for which it 

awards a bachelor's or higher degree, or provides a program 

which is acceptable for full credit toward such a degree, a 

program of post-graduate or post-doctoral studies, or a 

prograJl' of training to prepare students for gainful 

employment in a recognized occupation~ and 

(4) is a public or other nonprofit institution. 

(5) Notwithstanding any of the foregoing provisions of 

20 this subsection, all colleges and universities in this state 

21 are institutions of higher education for purposes of this 

22 section. 

23 (o) •Hospital" means an institution which has been 

24 licensed, certified or approved by the state of Montana as a 

25 hospital. 
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(p) "Board• means the board of labor appeals, provided 

for in Title 82A, chapter 10.• 

-End-
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March 17, 1975 

SENATE COMMITTEE OF THE WHOLE 

AMENDMENTS TO HOUSE BILL NO. 95 

That House Bill No. 95, third reading, be amended as follows: 

1. Amend page 12, section 3, lines 15 through 18 and line 19. 
Following: 11 individuals" 
Strike: "in the employ of this state, OTHER THAN ELECTED 

PUBLIC OFFICIALS," 
Insert: "including without limitations those individuals" 

2. Amend page 12, section 3, line 24. 
Following: "WAGES." 
Insert: " "Employment" shall not include elected public 

officials." 
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HOUSE BILL NO. 95 

INl'RODUCED BY MAGONE, SHELDEN, W. BAEI'H, CONROY, 

KANDUCH 1 PALl·ffiR, ELLIS, HELMBRECHT 1 DUSSAULT, MCKITTRICK 

A BILL FOR AN ACT ENTITLED: RAN ACT A!>ffiNDING SECTIONS 

87-105, 87-110 liND 87-148, R.C.M. 1947, TO COVER ALL PUBLIC 

EMPWYEES UNDER THE UNEMPLOYMENT COMPENSATION LAWS." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF fiDNTANA: 

SECTION 1. SECTION 87-105, R.C.M. 1947, IS AMENDED TO 

READ AS FOLLOWS : 

"87-105. Benefit eligibility conditions. An unemployed 

individual shall be eligible to receive benefits for any 

week of total unemployment within his benefit year; only if 

the e--uf!!:et!. division finds that--

(a) He has registered for work at and thereafter has 

continued to report at an employment office in accordance 

with such regulation as the ~e~en division may 

prescribe, except that the ~~f!eien division may, by 

regulation, prescribe that such types of cases or situations 

with respect to which it finds that compliance with such 

requirements would be oppressive, or would be inconsistent 

with the purposes of this act, provide for registration and 

reporting for work by mail or through other governmental 

agencies. 
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(b) He has made a claim for benefits in accordance 

with the provisions of section 87-107 (a). 

(c) He is able to work and is available for work and 

is seeking work, provided, however, that no claimant shall 

be considered ineligible in any week of unemployment for 

failure to comply with the provisions of this subsection if 

such failure is due to an illness or disability which occurs 

after he has registered for work and no suitable work has 

been offered to such claimant after the beginning of such 

illness or disability. 

(d) Prior to any week for which he claims benefits he 

has been totally unemployed for a waiting period of one (1) 

week. However, if claimant's benefit year expires during a 

period of compensable unemployment, claimant will continue 

to receive weekly benefits, in a new benefit year, if 

otherwise. eligible, without interruption to serve the 

waiting week for the new benefit year, but will thereafter 

be required to serve the waiting week before receiving 

benefits during subsequent unemployment in the new benefit 

year. No week shall be counted as a week of total 

unemployment for the purposes of this subsection: 

(1) If benefits have been paid with respect thereto; 

(2) Unless the individual was eligible for benefits 

with respect thereto; 

( 3) Unless it occurs within the benefit year of the 
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claimant; 

(4) Unless it occurs after benefits first could become 

payable to any individual under this act, 

(e) An individual who received benefits during a 

benefit year must perform services for remuneration after 

the beginning of that year as a condition for receiving 

benefits in a second benefit year. The service may be in 

either covered or noncovered employment, however, the 

individual must have earned the lesser of three-thirteenths 

( 3/13} of his high quarter of his second benefit year or six 

(6) times his weekly benefit amount of that same year. 

(f) Benefits based on service in employment defined in 

section 87-148 (j) (6) and (7) and section 87-110 (d) shall 

be payable in the same amount, on the same terms and subject 

to the same conditions as compensation payable on the basis 

of other service subject to this act; except that benefits 

based on service in an instructional, research, or principal 

administrative capacity in a public school of the state of 

Montana, or in an institution of higher education (as 

defined in section 87-148 (n)) shall not be paid to an 

individual for any week of unemployment which begins during 

the period between two successive academic years, or during 

a similar period between two regular terms, whether or not 

successive, or during a period of paid sabbatical leave 

provided for in the individual's contract, if the individual 
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has a contract or contracts to perform services in any such 

capacity for any such public school, institutionL or 

institutions of higher education for both such academic 

years or both such terms. • 

Section 2. Section 

read as follows: 

•87-110. Period, 

87-110, R.c.M. 1947, is amended to 

election and termination of 

employer's coverage. (a) lrny employing unit which is or 

becomes an employer subject to this act within any calendar 

year, shall be subject to this act during the whole of such 

calendar year, except that this subsection shall not apply 

to an employing unit electing coverage as provided for in 

stli!Hieft-ieB• subsection (c) e.ftii-~t11- of this section. 

(b) Except as otherwise provided in subsection (c) e.fte 

~«+- of this section an employing unit shall cease to be an 

employer subject to this act only as of the first day of 

January, of any calendar year, only if it files with the 

division prior to the last day of February, of such year, a 

written application for termination of coverage, and the 

division finds that the total wages payable for employment 

by said employer in the preceding calendar year did not 

exceed five hundred dollars ($500). For the purpose of this 

subsection, the two (2) or more employing units mentioned in 

paragraph (2) or (3) of section 87-148 (i) shall be treated 

as a single employing unit. 
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{c) An employing unit not othei:Wise subject to this 

act, or any employing unit for which services are performed 

that do not constitute employment as defined in this act, 

may file with the division, a written election that all such 

services performed by individuals in its employ in one {1) 

or more distinct establishments or places of business shall 

be deemed to constitute employment for all purposes of this 

act for not less than two (2) c.Uendar years. Upon the 

written approval of such election by the division, such 

services shall be deemed to constitute employment subject to 

this act from and after the date stated in such approval. 

Such services shall cease to be deemed employment subject 

hereto as of January 1, of any calendar year subsequent to 

such two (2) calendar years only if at least thirty (30) 

days prior to such first day of January such employing unit 

has filed with the division a written notice to that 

effect. • 

~e+--~,-p~~~~~-~~ea~•~sieft-ef-~~~~-~~e~e-mey--ei~ 

~e--ee.e~--~ae~--~~ie-e~-ee~•~ee-pe~termea-ey-~eyeee-~ft 

e~~-~~-heepi~eis-eBe-ifte~i~~~ieae-ef--fti~~~--ea~~~eft--ee 

aef~ee--ift--ee~ieft--~~-~~G--~ftt--tft~-~e+7-~e~ea-ey-e~~ 

~~iee~-e~ee~¥~eieftT-~e-e~e~~eft-mey-eHei~ee-efty-~ie~ 

&ee~ieee-~ft-ee~ieft-G~-~~-~;r-~~+-~~+T-B~ee~i&n-ie--~e--~ 

me~e--ey--fi~ift~--wi~~-~~e-ai¥ieieft-e-~i~~eft-ft~iee-ef-e~~ 

~e~ieftT-~fte-effe~i•e-~e~e-ef-~he-wr~~eft--ei~ieft--ehe~~ 
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he--~y--ee~e--et~er--&eeemee~--~~7--~9~~7-aesi~eeea-ey-~~ 

empiey~~-~i~7-~e•iaee-~he~-~he-ea~e-~ft8±i-ft~-he-~~~-~e 

Jeft~ery-~-ef-~fte-ee~efte~-ye~ift-whi~-~fte-wri~~eft-e~~ieft 

ftee-heeft-fi~eeT-~T-P~~~ee~-e~hai•~sieft-ei~~~--ee¥epe~e 

~ae~--~hie--e~eeee~eft--&he~i--meke--~yMeB~s--~--ii~--ef 

eeft~~~~~fte-wi~ft-•eepeee-~e-hefteti~e-e~~~~~~ahie-~e--~eft 

eapieymeft~--es--~e.iaea--ift--se~eft--~~69--~ht--~~T--Aft 

eie~~-~ftee•-~hie-ee~~eft-may--he--~e~mifta~ee7--hy--t~~ift~ 

w~~--~fte-a~¥ieieft-wri~~eft-~~ee-ft~-ie~er-~heft-~ftir~y-~~e~ 

eeye-p•eeeaift~-~fte-~es~-eay-et-~he-ee~eft~--yee•--~--wfti~ 

~ne-~e~ifte~ieft-~-~~he-e~~e~~¥eT-S~~-~ermift«~ieft-heeeme~ 

et~e~~¥e--es--et-~fte-f~~e~-aey-ef-~fte-ft~-en~~ift~-ea~eftear 

ye«r-wi~~respeee-~e-s~~~e-per~~ee-~~~-~he~-eeeeT 

Section 1· Section 87-148, R.C.M. 1947, is amended to 

read as follows: 

"87-148. Definitions. As used in this act, unless the 

context clearly requires otherwise: 

(a) "Annual payroll" means the total amount of wages 

paid by an employer (regardless of the time of payment) for 

employment during a calendar year. 

(b) "Benefits" means the money payments payable to an 

individual, as provided in this act, with respect to his 

uner;~ployment. 

(c) "Base perioc" means the first four (4) of the last 

five (5) completed calendar quarters immediately preceding 
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the first day of an individual's benefit year provided, 

however, that in the case of a combined-wage claim pursuant 

to the arrangement approved by the secretary of labor of the 

United States, the base period shall be that applicable 

under the unemployment law of the paying state. 

{d) "Benefit year• with respect to any individual 

means, the fifty-two (52) consecutive-week period beginning 

with the first day of the calendar week in which such 

individual files a valid claim, and thereafter the fifty-two 

{52) consecutive-week period beginning with the first day of 

the calendar week in which such individual files his next 

valid claim after the termination of his last preceding 

benefit year, provided that if such filing shall result in 

an overlapping of benefit years the new benefit year shall 

begin upon the first Sunday following the expiration of his 

last preceding benefit year provided, however, that in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. 

{e) "Calendar quarter" means the period of three (3) 

consecutive calendar months ending on March 31, June 30, 

September 30, or December 31. 

(f) "Division" means the employment security division 

of the department of labor and industry provided for in 

-7- HB 95 

" 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0095/03 

Title 82A, chapter 10, R,C,M, 1947. 

(g) •contributions• means the money payments to the 

state unemployment canpensation fund required by this act. 

(h) "Employing unit" means any individual or type of 

organization, including the state government, any of its 

political subdivisions or instrumentalities, any 

partnership, association, trust, estate, joint-stock 

company, insurance company or corporation, whether domestic 

or foreign, or the receiver, trustee in bankruptcy, trustee 

or successor thereof, or the legal representative of a 

deceased person, which has or subsequent to January 1, 1936, 

had in its employ one (1) or more individuals performing 

services for it within this state; and all individuals 

performing se~vices within this state for any employing unit 

which maintains two {2) or more separate establishments 

within this state shall be deemed to be employed by a single 

employing unit for all the purposes of this act. Each 

individual employed to perform or assist in performing the 

work of any agent or employee of an employing unit shall be 

deemed to be employed by such employing unit for the 

purposes of this act, whether such individual was hired or 

paid directly by such employing unit or by such agent or 

employee, provided the employing unit has 

constructive knowledge of the work. 

(i) "Employer• means: 

-8-
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(1) Any employing unit whose total annual payroll 

within either the current or preceding calendar year, 

exceeds the sum of five hundred dollars ($500): 

(2) Any individual or employing unit which acquired 

the organization, trade or business, or substantially all of 

the assets thereof, of another which at the time of such 

acquisition was an employer subject to this act; 

(3) Any individual or employing unit which acquired 

the organization, trade, or business, or substantially all 

the assets thereof, of another employing unit (not an 

employer subject to this act), and which, if subsequent to 

such acquisition it were treated as a single unit with such 

other employing unit would be an employer under paragraph 

( 1) of this sub sect ion; 

(4) Any employing unit not an employer by reason of 

any other paragraph of this subsection for which, within 

either the current or preceding calendar year, service is or 

was performed with respect to which such employing unit is 

liable for any federal tax against which credit may be taken 

for contributions paid into a state unemployment fund, or an 

employing unit, which, as a condition for approval of this 

act for full tax credit against the tax imposed by the 

Federal Unemployment Tax Act, is required, pursuant to such 

act, to be an •employer• under this act. 

(5) Any employing unit which, having become an 
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employer under paragraph (1), (2), or (3), or (4), has not, 

under section 87-110, ceased to be an employer subject to 

this act; or 

(6) For the effective period of its election pursuant 

to section 87-110 (c) and (d) any other employing unit which 

has elected to become fully subject to this act. 

(j) (1) •Employment• subject to other provisions of 

this subsection means service by an individual or by an 

officer of a corporation, including service in interstate 

commerce, performed for wages or under any contract of hire, 

written or oral, express or implied. 

(2) The term •employmenta shall include an 

individual's entire service, performed within or both within 

and without this state if: 

(A) The service is localized in this state; or 

(B) The service is not localized in any state but some 

of the service is performed in this state and (I) the base 

of operations, or, if there is no base of operations, then 

the place from which such service is directed or controlled, 

is in this state; or (II) the base of operations or place 

from which such service is directed or controlled is not in 

any state in which some part of the service is performed, 

but the individual's residence is in this state. 

(3) Service not covered under paragraph (2) of this 

subsection, and performed entirely without this state with 
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respect to no part of which contributions are required and 

paid under an unemployment compensation law of any other 

state or of the federal government, shall be deemed to be 

employment subject to this act if the individual performing 

such services is a resident of this state and the division 

approves the election of the employing unit for whom such 

services are performed that the entire service of such 

individual shall be deemed to be employment subject to this 

act. 

(4) Service shall be deemed to be localized within a 

state if--

(A) The service is performed entirely within such 

state; or 

(B) The service is performed both within and without 

such state, but the service performed without such state is 

incidental to the individual's service within the state, for 

example, is temporary or transitory in nature or consists of 

isolated transactions. 

(5) Services performed by an individual for wages shall 

be deemed to be employment subject to this act unless and 

until it is shown to the satisfaction of the division that: 

(A) Such individual has been and will continue to be 

free from control or direction over the performance of such 

services, both under his contract and in fact; and 

(B) Such service is either outside the usual course of 
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the business for which such service is performed, or that 

such service is performed outside of all the places of 

business of the enterprise for which such service is 

performed; and 

(C) Such individual is customarily engaged in an 

independently established trade, occupation, profession or 

business. 

(6) The term •employment• shall include 

performed after December 31, 1971, by an individual 

service 

in the 

employ of this state or any of its instrumentalities (or in 

the employ of this state and one (1) or more other states or 

their instrumentalities) for a hospital or institution of 

higher education located in this state. Effective after 

Beeemee~-~~7-~9~~ JULY 1, 1975, the term •employment• shall 

include service performed by all individuals ift-~fte-~ey 

ei-~ftis-s~eee1 ep-any-~-~fte-~i~iea~-seeei¥isiens-~fter~, 

s~-~-«fty-ei-i~e-ifts~P~en~e2i~iee-~ep-ift-~fte-emp2ey-ei-~ftie 

s~s~ey-ep-eny-e~-~fte-pe!i~iea~-~eei¥is~ene--~ftereei, e~BR 

'I'Hi".N-S'B€'f:BB-P~H!i>~€-8FP~€~itGJ INCLUDrnG WITHOVl' LIMITATIONS 

THOSE INDIVIDUALS WHO WORK FUR THE STATE OF MONTI!NA, ITS 

UNIVERSITY 1 ANY OF ITS COLLEGES, PUBLIC SCHOOLS, COMP<IfENTS 

OR UNITS THEREOF, OR ANY LOCAL GOVERNMENT UNIT, and one ( l) 

or more other states or their instrumentalities or political 

subdivisions+ WHOSE SERVICES ARE COMPENSATED BY SALARY OR 

~· "EMPLOYMENT" SHALL NOT INCLUDE ELECTED PUBLIC 
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OFFICIALS, 

(7) The term "employment • shall include service 

performed after December 31, 1971, by an individual in the 

employ of a religious, charitable, scientific, literary, 

educational organization. 

or 

(A) For the purposes of paragraph (7) of this 

subsection the term •employment• does not apply to service 

performed: 

(1) In the employ of a church or conventioo or 

association of churches, or an 

operated primarily for religious 

operated, supervised, controlled, or 

organization which is 

purposes and which is 

principally supported 

by a church or convention or association of churches; or 

(2) By a duly ordained, commissioned, or licensed 

minister of a church in the exercise of his ministry or by a 

member of a religious order in the exercise of duties 

required by such order; or 

(3) In the employ of a school which is not an 

institution of higher education: or 

(4) In a facility conducted for the purpose of 

carrying out a program of rehabilitation for individuals 

whose earning capacity is impaired by age or physical or 

mental deficiency or injury or providing remunerative work 

for individuals who because of their impaired physical or 

mental capacity cannot be readily absomed in the 
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competitive labor market by an individual receiving such 

rehabilitation or remunerative work; or 

(5) Services performed as part of an unemployment 

work-relief or work-training program assisted or financed in 

whole or in part by any federal agency or any agency of a 

state or political subdivision thereof, by an individual 

receiving such work relief or work training; or 

(6) Services performed for a hospital in a state 

prison or other state correctional institution by an inmate 

of the prison or correctional institution. 

( 8) The term "employment • shall include the service of 

an individual who is a citizen of the United States, 

performed outside the United States {except in Canada or the 

Virgin Islands), after December 31, 1971, in the employ of 

an American employer (other than service which is deemed 

bemployment" under the provisions of subparagraphs (2) or 

(4) of this subsection or the parallel provisions of another 

state's law), if: 

(A) The employer's principal place of business in the 

United States is located in this state: or 

(B) The employer has no place of business in the 

United States, but 

(1) The employer is an individual who is a resident 

of this state; or 

(2) The employer is a 
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organized under the laws of this state; or 

(3) The employer is a partnership or a trust and 

the number of the partners or trustees who are residents of 

this state is greater than the number who are residents of 

any other state; or 

(C) None of the criteria of divisions (A) and (B) of 

this subparagraph is ~t but the employer has elected 

coverage in this state or, the employer having failed to 

elect coverage in any state, the individual has filed a 

claim for benefits, based on such service, under the law of 

this state. 

(D) An "American employer,• for purposes of this 

paragraph, means a person who is: 

(1) An individual who is a resident of the United 

States; or 

(2) A partnership if two-thirds (2/3) or more of 

the partners are residents of the United States; or 

(3) A trust, if all of the trustees are residents 

of the United States; or 

(4) A corporation organized under the laws of the 

United States or of any state. 

(9) The term •employmentft shall not include: 

(A) Aqricultural labor; the term •agricultural labor• 

includes all services performed prior to January 1, 1972, 

which was agricultural labor as defined in this subparagraph 
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prior to such date, and remunerated services performed after 

Deceni:ler 31, 1971: 

(1) On a fann, in the employ of any person in 

connection with cultivating the soil, or in connection with 

raising or harvesting any agricultural or horticultural 

commodity, including the raising, shearing, feeding, caring 

for, training, and management of livestock, bees, poultry 

and fur-bearing animals and wildlife. 

(2) In the employ of the owner or tenant or other 

operator of a farm, in connection with the operation, 

management, conservation, improvement, or maintenance of 

such farm and its tools and equi~nt, or in salvaging 

timber or clearing land of brush and other debris left by a 

hurricane, if·the major part of such service is performed on 

a farm. 

(3) In connection with the production or harvesting 

of any commodity commonly known as agricultural commodities, 

or in connection with the hatching of poultry, or in 

connection with the operation or maintenance of ditches, 

canals, reservoirs, or waterways used exclusively 

supplying and storing water for farming purposes. 

for 

(4) In the employ of the operator of a farm or a 

group of operators of farms (or a co-operative organization 

of which such operators are members) in handling, planting, 

drying, packing, packaging, processing, freezing, grading, 
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storing, or delivering to storage or to market or to a 

carrier for transportation to market, in its unmanufactured 

state, any agricultural or horticultural commodity; but only 

if such operator or operators produced more than one-half 

{1/2) of the commodity with respect to which such service is 

performed. 

(5) The provisions of paragrajil.s (1), (2), ( 3), and 

{4) shall not be deemed to be applicable with respect to 

service performed in connection with commercial canning or 

commercial freezing or in connection with any agricultural 

or horticultural commodity after its delivery to a terminal 

market for distribution for consumption; or on a farm 

operated for profit if such service is not in the course of 

the employer's trade or business or is domestic service in a 

private home of the employer, 

(6) As used in this section, the term "farm" 

includes stock, dairy, poultry, fruit, fur-bearing animals, 

and truck farms, plantations, ranches, nurseries, ranges, 

greenhouses or other similar structures used primarily for 

the raising of agricultural or horticultural commodities and 

orchards. 

(B) Domestic service in a private home, loca_l college 

club or local chapter of a college fraternity or sorority; 

(C) Service performed as an officer or member of the 

crew of a vessel on the navigable waters 
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States; 

(D) Service performed by an individual in the employ 

of his son, daughter, or spouse, and service performed by a 

child under the age of ewefte,_-et~-·ti!i* EIGHTEEN ( 18 l in the 

employ of his father or mother; 

fB*--6erviee-per~~mea-ift-~he--em~er--ef--~fti~--see~7 

eKee~-es-~~~~e~-~-stieeeee~et~-f;*-f~-ef-~ft~s-seee~eft7-~ 

ei--eft,-~eii~~~-eti~~visieft-~fte~7-wk~~-ftae-ftee-~eeeee 

eevera~e-~tiretiaft~-~e-see~~et~-~~-z:e-fa*~ 

fP*--ill Service performed in the employ of any other 

state or its political subdivisions, or of the United States 

government, or of an instrumentality of any other state or 

states or their political subdivisions or of the United 

States, except that national banks organized under the 

national banking law shall not be entitled to exemption 

under this section and shall be subject to this act the same 

as state banks; 

fS*--ill Service with respect to which unemployment 

compensation is payable under an unemployment compensation 

system established by an act of Congress; provided, that the 

division is hereby authorized and directed to enter into 

agreements with the proper agencies under such act of 

Congress, which agreements shall become effective ten (10) 

days after publication thereof in the manner in section 

87-121 for general rules, to provide reciprocal treatment to 
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individuals who have, after acquiring potential rights to 

benefits under this act, acquired rights to unemployment 

compensation under such act of Congress, or who have, after 

acquiring potential 

under such act of 

under this act; 

rights to unemployment compensation 

Congress, acquired rights to benefits 

iH~--l£l Services performed in the delivery and 

distribution of newspapers or shopping news from house to 

house and business establishments by an individual under the 

age of eighteen {18) years, but not including the delivery 

or distribution to any point or points for subsequent 

delivery or distribution. 

i-1~-ill Services performed by real estate, securities 

and insurance salesmen paid solely by oommissions and 

without guarantee of minimum earnings. 

i~~--i!l Service performed, in the employ of a school, 

college, or university, if such service is performed by a 

student who is enrolled and is regularly attending classes 

at such school, college or university, or by the spouse of 

such a student, if such spouse is advised, at the time such 

spouse commences to perform such service, that 

employment of such spouse to perform such service 

provided under a program to provide f ir.ancial assistance 

the 

is 

to 

such student by such school, college, or university, and 

such employment will not be covered by any program of 
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unemployment insurance. 

f*~--ffi Service performed by an individual under the 

age of twenty-two (22) who is enrolled at a nonprofit or 

public educational institution which normally maintains a 

regular faculty and curriculum and normally has a regularly 

organized body of students in attendance at the place where 

its educational activities are carried on as a student in a 

full-time program, taken for credit at such institution, 

which combines academic instruction with work experience, if 

such service is an integral part of such program, and such 

institution has so certified to the employer, except that 

this subparagraph shall not apply to service performed in a 

program established for or on behalf of an employer or group 

of employers. · 

iht--(K) Service performed in the employ of a 

hospital, if such service is performed by a patient of the 

hospital. 

(k) •Employment office• means a free public employment 

office, or branch thereof, operated by this state or 

maintained as a part of a state-controlled system of public 

employment offices, or 

and 

such other free public employment 

maintained by the United States offices operated 

government or its 

approve. 

instrumentalities, as the division may 

{1) •Fund• means the unemployment 
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established by this act, to which all contributions and 

payments in lieu of contributions are required and from 

which all benefits provided under this act shall be paid. 

(m} •state,• includes, 

the United States of America, 

in addition to the states of 

the District of Columbia, 

Puerto Rico, the Virgin Islands, and the Dominion of canada. 

(n) •Institution of higher education• for the purposes 

of this section, means an education illsti tution which: 

(1) admits as regular students only individuals having 

10 a certificate of graduation from a high school, or the 

11 recognized equivalent of such a certificate; 

12 (2) is legally authorized in this state to provide a 

13 program of education beycnd high school; 

14 (3) provides an educational program for which it 

15 awards a bachelor's or higher degree, or provides a program 

16 which is acceptable for full credit toward such a degree, a 

17 

18 

prograrr, of post-graduate 

program of training 

or pos t-doctoral studies , or a 

to prepare students for gainful 

19 employment in a recognized occupation; and 

20 (4) is a public or other nonprofit institution. 

21 (5) Notwithstanding any of the foregoing provisions of 

22 this subsection, all colleges and universities in this state 

23 are institutions of higher education for purposes of this 

24 section. 

25 (o) "Hospital" means an institution which has been 
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licensed, certified or approved by the state of Montana as a 

hospital. 

(p) "Board" means the board of labor appeals, provided 

for in Title 82A, chapter 10." 

-End-
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