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1 ;;é ?BILL x0. 215" 1 exceed five hundred dollars ($500}. For the purpose of tais
L

2 14TRODUCED BY W4 . _ 2 subsection, the two (2} or more employing units mentioned in
3 (Mé‘(’ 4 7 {Z’t_ll s 3 paragraph (2).or (3) of section_87-14% (i)} shall be treated
4 Z’ISMW ACT ENTITL:D: "ad¥ ACT AMENDING SECTIONS 4 as a single employing unit.

5 £7-110 A.4D $7-148, R.C.M. 1947, TO COVER ALL PUBLIC 5 (c} An employing unit not otherwise subject to this
‘ TIPLOYEES UNDDR THS UNEMPLOYMEWT COUPEWSATION LAWS.® 6 act, or any employing unit for which services are performed
7 7 that do not constitute employment as defined in this act,
. 51, IV EnACTLD 3Y THS LLCISLATURL OF THE STATE OF IONTANA: 8 may file with the division, a written election that all such
9 section 1. Section §7-113, R.C.M. 1947, is amended to 9 services performed by individuals in its employ in one (1)
13 reau as follows: 10 or more distinct establishments or places of business shall
11 *37-110. Period, elestion and termination of 11 be deemed to constitute employment for all purposes of this
12 envloyer's coverage. (a) Any employing unit which is or 1z act for not less than two (2) calendar years. Upon the
13 becomes an employer subject to this act within any calendar i3 written approval of such election by the division, such
14 year, shall be subject to tiis act during the whole of such 14 services shall be deemed to constitute employment subject to
is calendar year, except that this subsection shall not apply 15 this act from and after the date stated in such approval.
16 tc an employing unit electing coverage as provided for in 16 Such services shall cease to be deemed employirent subject
17 supseseiens subsection (c) amé-{éF of this section. 17 herato as of January 1, of any calendar year subsequent to
1. (b) ExXcept as otherwise provided in subsection (c) ang 18 such two {2) calendar vears only if at least thirty (30}
13 fe} of this sectior an esploying unit shall cease te be an 19 days prior to such first day of January such ervloying unit
20 emoloyer subject ©o this act only as of the first day of 20 has filed with the division a wrigten notice to that
21 Jannary, oI any calendar year, only if it files with the 21 effect.”

22 divisioa orior to tae last Jday of February, of suca year, a 22 4d}-Fnv-petitical-subdivisten-af-thig-stake--may--cleet
23 written agpplication for termination of coverage, and the 23 to--eever--under--this-aee-serviee-perfermed-py-emnioyces—in
24 aivision finds +thnav the tocal wages payable for emplcyment 24 ati-the-khospitats-and-inseitutiens-of--higher--adueation~--as
25 by said employer in tae preceding calendar year did not 25 defined--in--seceion—-87-148--{n}--and-{e}7-operated-by-such
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poiitient-subdivistenr-Fhe-etection-nay-exetude-any-servieces
deseribed-in-seceton-873-248-453-t74-{R}--Biection~to-—to-—be
made——by-~filing--with-the-diviston-a-wrikben-notice~ef-anuch
elections-The-effectivea-date-—of-the-yrithen~-eicotion--shaii
be--any-—-date~-after-~pecember-—317~-1971y-desionntad-by-the
employing-unttr-provided-thae-the-date-shait-not-be-prior—ts
January-l-of-ehe-catendar-year—in-which-the-written-eiection
has-been-£fiiedr-Any-poittical-subdivision-electing--coverage
under--this—-subsection-~shati--make--paynents-—~in--ireu--of
eontributions-with-respect-to-benefivs-attributable-ke~--suech
empioyment-—as--previded-—in-—section—-87-389-={b}-={d}s—=-An
election~under-chis-section-may-—be——terminateds——by--£iline
with-~ehe-divisten-writken-notice-net-iater-tnen-thirey-{36+
days~-preceding-the-iast-day—of-the-calendar--year—-in--whieh
the-tarmination-is-te-be-effectiver-Such-ternination-becomes
effeerive——ag--of-the-firvgt-day-of-the-nexe-ensuineg-catendey
vear-with~respect-to~services-performed-afeer-that-dates

Section 2. Section B87-148, R.C.M. 1947, is amended to
read as follows:

"37-148. Definitions. &s used in this act, unless the
context clearly requires otherwise:

(a) "Annual payroll” means the total amount of wages
paid by an employer ({(regardless of the time of payment) for
employment during a calendar year.

{t) "Benefits" means the money payments payable to an
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individual, as provided in this act, with respect tc his
unemployment.

{c} "Base period”™ means the first four (4) of the last
five (5} completed calendar quarters immediately preceding
the first day of an individual's benefit year provided,
however, that in the case of a combined-wage claim ursuant
to the arrangement approved by the secretary of labor of the
United States, the base period shall be that applicable
under the unemployment law of the paying state.

(d) "Benefit year" with respect to any individual
means, the fifty-two (52) consecutive-week perieod beginning
with the first dJday of the calendar week in which such
individual files a valid claim, and thereafter the fifty-two
(52} consecutive-week period beginning with the first day of
the calendar week in which such individual files his next
valid claim after the termination of his last preceding
benefit year, provided that if such filing shall result in
an overlapping of benefit years the new benefit year shall
begin upon the first Sunday folloﬁing the expiration of his
last preceding benefit year provided, however, that in the
case of a combined-wage claim pursuant to the arrangenent
approved by the secretary of labor of the United States, the
base period shall be that applicable under the unemployment
law of the paying state.

{e) "Calendar quarter™ means the periocd of three (3}

7
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consecutive calendar months ending on March 31, June 30,
September 30, or December 3l.

(£} "Division" means the employment security division
of the department of labor and industry provided for in
Title 827, chapter 10, R.C.:. 1947,

{g} "Contributions" means the money payments to the
state unemployment compensation fund required by this act.

{n) "Employing unit" means any individual or type of
organization, including the state government, any of its
pelitical subdivisions or instrumentalities, any
partnership, association, trust, estate, joint-stock
company, insurance company or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor therecf, or the 1legal representative of a
deceased person, which has or subsequent to January 1, 1836,
had in its employ one (1) or more individuals performing
services £for it within <this state; and all individuals
performing services within this state for any employing unit
which maintains two (2} or more separate establishments
within this state shall be deemed to be employed Ly a single
emploving unit for all the purposes of this act. Each
individual emnloved to perform or assist in perforwing the
work of any agent or emplovee of an emploving unit shall be
deemed to be emploved by such empleoying unit for the
purposes of this act, whetiher such individual was hired or
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paid directly by such employing unit or by such agent or
employee, provided the employing unit has actual or
constructive knowledge of the work.

{i}) "Employer" means:

(1) any employing unit whose total annual payroll
within either the current or preceding calendar vyear,
exceeds the sum of five hundred dollars ($500);

(2} Any individual or employing unit which acquired the
organization, trade or business, or substantially all of the
assets thereof, of another which at the +time of such
acquisition was an employer subject to this act:

(3) any individual or employing unit which acquired the
organization, trade, or business, or substantially all the
assets thereof, of another employing unit (not an employer
subject to this act), and wvhich, 1if subsequent to such
acquisition it were treated as a single unit with such other
employing unit would be an employer under paragraph (1) of
this subsection;

(4) Any employing unit not an employer bv reason of any
other paragraph of this subsection for which, within either
the current or preceding calendar year, service is or was
performed with respect to which such employing unit is
liable for any federal tax against which credit may bc taken
for contributions paid into a state unemployment fund, or an

employing unit, which, as a condition for approval of this

oG5
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act for full tax credit against the tax imposed by the
Federal Unemrloyment Tax Act, is required, pursuant to such
act, to be an "employer” under this act.

{5) Any employing unit which, having become an employer
under paragraph (1}, (2), or (3), or (4), has not, under
section 87-110, ceased to be an employer subject to this
act; or

{(6) For the effective periocd of its election pursuant
to section 87-110 (c) and (d) any other employing unit which
has elected to become fully subject to this act.

(i) (1) "Employment" subject to other provisions of
this subsection means service by an individual or by an
officer of a corporation, including service in interstate
commerce, performed for wages or under any contract of hire,
written or oral, express or implied.

(2) The term "employment” shall include an individual's
entire service, performed within or both within and without
this state if:

(a) &he service is localized in this state; or

{B} The service is not localized in any state but some
of the service is performed in this state and (I} the Lase
of operations, or, if there is no base of operations, then
the place from which such service is directed or contreclled,
is in this state; or (II) the base of operations or place
from which such service is directed or controlled is not in
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any state in which some part of the service is performed,
but the individual's residence is in this state.

{3) Service not covered under paragraph (2) of this
subsection, and performed entirely without this state with
respect to no part of which contributions are reguired and
paid under an unemployment conmpensation law of any other
state or of the federal government, shall be deemed to be
employment subject tc this act if the individual performing
such services is a resident of this state and the division
approves the election of the employing unit for whom such
services are performed that the entire service c¢f such
individual shall be deemed to be emplovment subject to this
act.

(4) Service shall be deemed to be localized within a
state if--

(1} The service is performed entirely within such
state; or

{B) The service is performed both within and without
such state, but the service performed without such state is
incidental to the individual's service within the state, for
example, is temporary or transitory in nature or consists of
isolated transactions.

(5) Services performed by an individual for wacges shall
he deemed to be employment subject to this act unless and
until it is shown to the satisfaction of the division that:

-8~
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{A) Such individual has been and will continue to be
free from control or direction over the performance of such
services, both under his contract and in fact; and

(B} such service is either outside the usual course of
the business for which such service is performed, or taat
such service is performed outside of all the places of
business of the enterprise for which such service is
performed; and

{C} Such individual is customarily engaged in an
independently established +trade, occupation, profession or
business,

(6) The <term “"employment®" shall include service
pexformed after December 31, 1971, by an individual in the
employ of this state or any of its instrumentalities {or in
the employ of this state and one (1} or more cther states or
their instrumentalities)} for a hospital or institution of
higher education located in this state. Effective after
December 31, 1974, the term "employment®™ shall include
service performed by all individuals in the employ of this

state, or anv of the political subdivisions thereof, or of

any of its instrumentalities (or in the employ of this

state, or anv of the political suhdivisions therecf, and one

{1} or more other states or their instrumentalities or

political subdivisions).

(7) The term "emnployment" shall include service
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performed after December 31, 1971, by an individual in the
employ of a religious, charitable, scientific, literary, or
educational organization. .

[9:9) For the purposes of paragraph (7) of this
subsection the term “employment” does not apply to service
performed:

(1) In the employ of a church or convention or
association of churches, or an organization which is
operated primarily for religious purposes and which is
operated, supervised, controlled, or principally supported
by a church or convention or association of churches; or

(2 By a duly ordained, commissioned, or licensed
minister of a church in the exercise of his ministry or by a
member of a religious order in the exercise of duties
required by such order; or

(3) In the employ of a school which is not an
institution of higher education; or

(4) In a facility conducted for the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired by age or physical or
mental deficiency or injury or providing remunerative work
for individuals who because of their Impaired physical or
mental capacity cannot be readily absorbed in the
competitive labor market by an individual receiving such

rehabilitation or remunerative work; or
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(5) Services performed as vart of an unemplovient
work-relief or work-training program assisted or financed in
whole or in part ov any federal agency or any agency of a
state or political subdivision thereof, by an individual
receiving such work relief or work training; or

{6) Services performed for a hospital in a state
prison or other state correctional institution by an inmate
of the prison or correctional institution.

{8} The term “"employment" shall include the service of
an individual who is a citizen of +the United States,
performed cutside the United States (except in Canada or the
Virgin Islands}, after December 31, 1971, in the employ of
an American employer {other than service which 1is deemed
"emplovment” under the provisions of subparagraphs (2} or
{4} of this subsection or the parallel provisions of another
state's law), if:

(A) The employer's priﬁcipal place of business in the
United States is located in this state; or

{B) The employer has n6 place of business:in the United
States, but

(1) The employer is an individuwal who is a resident
of this state; or

{2} The employer is a corporation which is organized
under the laws of this state; or

(3) The emplover is a partnership or a trust and the

-11-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0238

number of the partners or trustees who are residents of this
state is greater than the number whc are residents of anv
other state; or

(C) None of the criteria of divisions (A) and (B) of
this subparagraph is met but the employer has elected
coverage in this state or, the employer having failed to
elect coverage in any state, the individual has filed a
claim for benefits, based on such service, uncer the law of
this state.

(D) &n "American employer,” for purposes of this
paragraph, means a person who is:

(1} An individual who is a resident of the United
States; or

{2) A partnership if two=-thirds (2/3) or more of the
partners are residents of the United States; or

(3} A trust, if all of the trustees are residents of
the United States; or

(4) A corporation organized under the laws of the
United States or of any state.

{9) The term "employment" shall not include:

(A) Agricultural labor; the term "agricultural labor"
includes all services performed prior to January 1, 1972,
which was agricultural labor as defined in this subparagraph
prior to such date, and remunerated services performed after
December 31, 1971:

-12-
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STATE OF MONTANA
REQUEST NO. 81-75 ____ .
FISCAL NOTE

Form BD-15

In compliance with a written request received __January 24 ., 19 _78 _, there is hereby submitted a Fiscal Note
for House Bill 95 pursuant to Chapter 53, Laws of Montana, 1985 - Thirty-Ninth Legislative Assembly,
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request,

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 95 extends unemployment compensation laws to cover all public employees.

ASSUMPTIONS:
1. House Bill 95 would extend coverage to city and county employees. State employees are presently covered.
2. A .4% unemployment compensation tax on wages will be levied.

3. Operating and administrative expenses will be absorbed by the federal government.

FISCAL IMPACT:

Estimated increase in employment FY 76 FY 77
Security revenue by source
Counties $ 175,000 $ 190,000
Cities 165,000 180,000
Total estimated increase in revenue $ 340,000 $ 370,000

Estimated increase in employment

Security benefits and claims paid $ 340,000 $ 370,000
Net impact on state government 0 ‘ 0

LOCAL IMPACT:

Enactment of House Bill 95 will result in an estimated $710,000 statewide local government increase in tax collections
during the biennium.

w/%m

BUDGET DIRECTOR
Office of Budget and Program Planning
Date: __January 29, 1975
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Approved by Comrittee
on Labor & Employment

Relations
HOUSE BILL NO. 95
INTRODUCED BY MAGONE, SHELPEN, W. BAETH, CONROY,

KANDUCH, PALMER, ELLIS, HELMBRECHT, DUSSAULT, MCKITTRICK

A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING SECTIONS
37-105, 87-110 AND 87~148, R.C.M, 1947, TO COVER ALL PU3LIC

EMPLOY#ES UNDER THE UNEMPLOYMENT COMPENSATION LAWS."

BL IT ENACTED BY THE LEGISLATURE OF THEE STATE OF MONTANA:

SECTEON 1, SECTION 87-105, R.C.M. 1947, IS AMENDED TO

READ AS FOLLOWS:

"87-1C5. 3Benefit eligibility conditions. An unemployed
individual shall be eligible to receive benefits for any
week of total uﬂemployment within his benefit year; only if
the eemmissieon division finds that--

(a} He has registered for work at and thereafter has
continued to report at an employment office in accordance
with such regulation as the eemmissien division may
prescribe, except that the ecemmissisn division may, by
regulation, prescribe that such types of cases or situations
with respect to which it finds that compliance with such
requirements would be oppressive, or would be inconsistent
with the purposes of this act, provide for registration and
reporting for work by mail or through other governmental

agencies.
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{(b) He has made a c¢laim for benefits in accordance
with the provisions of section 87-107 {a}.

(c) He is able to work and is available for work and
is seeking work, provided, however, that no claimant shall
be considered ineligible in any week of unemployment for
failure +to comply with the provisions of this subsection if
such failure is due to an illness or disability which occurs
after he has registered for work and no suitable work has
been offered to such claimant after the beginning of such
illness or disability.

{d) Prior to any week for which he claims penefits he
has been totally unemployed for a waiting period of one (1}
week, However, if clajimant's benefit year expires during a
period of compensable unemployment, claimant will continue
to receive weekly benefits, in a new benefit vyear, if
otherwise eligible, without interruption to serve the
waiting week for the new benefit year, but will thereafter
be required to serve the waiting week before receiving
benefits during subsequent unemployment in the new benefit
year. No week shall be counted as a week of total
unemployment for the purposes of this subsection:

(1) If benefits have been paid with respect thereto;

(2) tuUnless the individual was eligible for benefits
with respect thereto;

(3} Unless it occurs within the benefit year of the

-2- H3 95



~N -

v e W

190
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

HB 0095/02

claimant;

(4) Unless it occurs after benefits first could become
payable to any individual under this act.

{(e) An individual who received benefits during a
benefit year must perform services for remuneration after
the beginning of that year as a condition for receiving
benefits in a second benefit year. The service may be in
either covered or noncovered employment, however, the
individual must have earned the lesser of three-thirteenths
(3/13) of his high guarter of his second benefit year or six
(6) times his weekly benefit amount of that same year.

(£) Benefits based on service in employment defined in
section 87-148 (3) (6) and (7) and section 87-110 (d) shall
be payable in the same amount, on the same terms and subject
to the same conditions as compensation payable on the basis
of other service subject to this act; except that bLenefits
based on service in an instructional, research, or principal

administrative capacity in a public school of the state of

Montana, or in an institution of higher education (as
defined in section 87-148 (n)) shall not be paid to an
individual for any week of unemployment which begins during
the period between two successive academic years, or during
a similar period between two regular terms, whether or not
successive, or during a period of paid sabbatical leave
provided for in the individual's contract, if the individual

-3= AB 95
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has a contract or contracts to perform services in any such

capacity for any such public school, institution, or

institutions of higher education for both such academic
years or beoth such terms."

Section 2. Section 87-110, R.C.M. 1947, is amended to
read as follows:

"87-110. Period, election and termination of
employer's coverage. (a) Any employing unit which is or
becomes an employer subject to this act within any calendar
year, éhall be subject to this act during the whole of such
calendar year, except that this subsection shall not apply
to an employing unit electing coverage as provided for in
suisestions subsection (c} end-{d} of this section.

{b) Except as otherwise provided in subsection {c) and
4d4% of this section an employing unit shall cease to Dbe an
employer subject to this act only as of the first day of
January, of any calendar year, only if it files with the
division pricr to the last day of February, of such year, a
written application for termination of coverage, and the
division finds that the total wages payable for employment
by said employer in the preceding calendar year did not
exceed five nundred dollars ($500). For the purpose of thnis
subsection, the two (2} or more employing units mentioned in
paragraph (2} or (3) of section §7-148 (i} shall be treated
as a single employing unit.

-4=- HB 95
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(¢) An employing unit not otherwise subject to this
act, or any emploving unit for which services are performed
that do not constitute employment as defined in this act,
may file with the division, a written election that all such
services performed by individuals in its employ in one (1)
or more diztinct establishments or places of business shall
Le deemed to constitute emoloyment for all purposes of this
act for not less than two (2) calendar years. Upon the
Written approval of such election by the division, such
services snall be deemed to constitute employment subject to
this act from and after the date stated in such approval.
Such services snall cease to be deemed emgloyment subject
hereto as of January 1, of any calendar year subseguent to
such two (2] calendar years only if at least thirty (30)
days prior to such first day of January such employing unit
has filad with the division a written mnotice to that
effect."

4tdyr-~Any-poitticai-subdiviaton-of-this-state-may-——eieect
co-—-cover-—under--this-act-service-performed-by-employees—in
ati-ehe-nospitaia-and-institutions-of--higher--ecducation-—as
defined-—in~-section--ad3~344—~{tnr-—and-tory-operated-by-such
potitical-subdivisions—Fhe-election-may-exciude-any—seryvices
deseriped-in-section-83~k48-{4r-£tIFy-{Ars-Election-ts——to--be
rade--py--£fiting-——with-the-diviston-a-written-notice-cf-such
elections-Che-ecffective-date-of-the-written-—election-—shaltd
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pe--any--date~—after--pecember——3iy-—19317-destgnated-by-the
employing—unity-preovided-that-the-date-shait-neot-be-prior-to
danvary-i-af~-the~catendar-yvear—in-which-the-writeen-eciection
has-peen—fited-r-Any-petiticai-subdivistion-eiecting-—coverase
undéer—-~thts--subsection-—shati--make--payments--in--iteun-—-of
sontributions-—witi-respect-teo-penefies-attributablie-to-——sueh
employment--as--provided--in-—section——87-2893 -t ——{d4}c——An
election—under—this-section-may-—be--terminatedy--py—-£filting
with-—the-diviston-written-netice-not-tatcr-shan-sndwey-434>
days-preceding-the-last-day-of-the-calendar--year—--in--which
che-tarmination-is-to-be-effectives-Such-termination-hecomes
effective-——an-—cf-the-fivse-day-of-the-nexe-ensuing-catendar
yeer-with-respect—to—éerviees-peziermed—after—that-dater

Section 3. Section 87-148, R.C.M. 1947, is amended to
read as follows:

"87-148, Definitions. As used in this act, unless the
context clearly requires otherwise:

{a}) ‘"Annual payroll" means the total amount of wages
paid by an employer (regardless of the time of payment) for
enployment during a calendar vear.

{b) "Benefits® means the money payments payable to an
individual, as provided in this act, with respect to his
unemp loyment,

{c} "Base period” means the first four (4) of the last
five (5) coméleted calendar guarters immediately preceding

~-6- HB 95
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the f{first day of an individual'’s benefit year provided,
however, that in the case of a combined-wage claim pursuant
to the arrangement approved by the secretary of labor of the
United States, the base period shall be that applicable
under the unemployment law of the paying state.

(d) "Benefit year" with respect to any individual
means, the fifty-two (52} consecutive-week period beginning
with the first day of the calendar week in which such
individual files a wvalid claim; and thereafter the fifty-two
(52) consecutive-week period beginning with the first day of
the calendar week in which such individual files his next
valid claim after the termination of his last preceding
benefit year, provided that if such filing -shall result in
an overlapping of benefit vears the new benefit year shall
begin wupon the first Sunday following the expiration of his
last preceding benefit year provided, however, that in the
case of a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the
base period shall be that applicable under the unemployment
law of the paying state.

{e) "Calendar quarter" means the period of three (3)
consecutive calendar months ending on March 31, June 30,
September 30, or December 31.

{f) "Division"” means the employment security division
of the department of labor and industry provided for in

-7- 43 95

w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0095/02

Title 82A, chapter 10, R.C.M. 1947.

(g} "Contributions”™ means the money payments to the
state unemployment compensation fund required by this act.

(h) T™Employing unit" means any individual or type of
organization, including +the state government, any.of its
political subdivisions or instrumentalities, any
partnership, association, trust, estate, joint~stock
company, insurance comgany or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or succéssor thereof, or tne legal representative of a
deceased person, which has or‘subsequent to January 1, 1936,
had in its employ one |1} or more individuals performing
services for it within this state; and all individuals
performing services within this state for any employiﬁg unit
which maintains two [(2) or more separate estaplishments
within this state shall be deemea to be employed by a single
employing unit for all the purposes of this act. Eaca
individual employed to perform or assist in performing the
work of any agent or employee of an employing unit saall be
deemed to be employed by such employing unit £or the
purposes of this act, wihether such individual was hired or
paid d&irectly by such employing unit er by such agent or
employee, provided the employing unit has actual or
constructive knowledge of the work.

(i} "Employer"™ means:
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(1) Any employing unit whose total annual payroll
within either the current or preceding calendar year,
exceeds the sum of five hundred dollars ($500);

{2) »Any individual or employing unit which acquired
the organization, trade or business, or substantially all of
the_assets thereof, of another which at the time of such
acquisition was an employer subject to this act;

{3} Any individual or employing unit which acguired
the organization, trade, or business, or substantially all
the assets thereof, of another employing wumnit (not an
employer subject to this act), and which, if subsequent to
such acquisition it were treated as a singfe unit with such
other employing unit would be an employer under paragraph
(1) of this subsection;:

(4) Any employing wunit not an employer by reason of
any other paragraph of this subsection for which, within
either the current or preceding calendar year, service is or
was performed with respect to which such employing unit is
liable for any federal tax against which credit may be taken
for contributions paid into a state unemployment fund, or an
employing unit, which, as a condition for approval of this
act for full tax credit against the tax imposed by the
Federal Unemployment Tax Act, is required, pursuant to such
act, to be an "employer®™ under this act.

(5) Any employing unit which, having become an
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employer under paragraph {1), (2), or {(3), or (4}, has not,
under section B87-110, <ceased to be an employer subject to
this act; or

{6) For the effective period of its election pursuant
to section 87-11l0 (c) and {d) any other employing unit which
has elected to become fully subject to this act.

{9 (1} “Employment™ subject to other provisions of
this subseciion means service by an individual or by an
officer of a corporation, including service in interstate
commerce, performed for wages or under any contract of hire,
written or oral, express or implied.

(2} The term "emp loyment” shall include an
individual's entire service, performed within or both within
and without this state if:

(A) The service is localized in this state; or

{B) The service is not localized in any state but some
of the service is performed in this state and {I) the base
of operations, or, if there is no base of operations, then
the place from which such service is directed or controlled,
is in this state; or {II) the base of operations or place
from which such service is directed or controlled is not in
any state in which some part of the service is performed,
but the individual's residence is in this state.

{3) Service not covered under paragrapih (2) of this
subsection, and performed entirely without this state with
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respect to no part of which contributions are required and
paid under an unemployment compensation law of any other
state or of the federal govermnment, shall be deemed to be
employment subject to this act if the imdividual perfarming
such services is a resident of this state and the division
approves the election of the employing unit for whom such
services are performed that the entire service of such
individual shall be deemed to be employment subject to this
act, -

{4) Service shall be deemed to be localized within a
state if--

(A) The service is performed entirely within such
state; or

(B) The service is performed both within and without
such state, but the service performed without such state is
incidental to the individual's service within the state, for
example, is temporary or transitory in nature or consists of
isolated transactions.

(5} services performed by an individual for wages shall
be deemed to be employment subject to this act unless and
until it is shown to the satisfaction of the division that:

{A) Such individual has been and will continue to be
free from contreol or direction over the performance of such
services, both under his contract and in fact; and

(B} Such service is either outside the usual course of
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the business for which such service is performed, or that
such service is performed outside of all the places of
business of the enterprise for which such service is
performad; and

(C) Such individual is customarily engaged .in an
independently established trade, occupaticon, profession or
business.

(6) The term "employment"” shall include service
performed after December 31, 1971, by an individual in tie
employ ’of this state or any of its instrumentalities {or in
the employ of this state and one (1) or more otier states or
their instrumentalities) for a hospital or institution of
higher education located in this state. Effective after
Beeempar-3dy-3934 JULY 1, 1975, the term 'employment" snall
include service performed by all individuals in the employ

of this state, er-eny-ef-the-poiiticai-subdivisiens-thereefy

or-of-any-of-ita-instrumentatities-for-in-the-empioy-of-this

seater-—or-any-of-the-political-subdivisions--thereeots OTHER

TiHAN ELECTED PUBLIC OFFICIALS, WHO WORK FOR THE STATE OF

MONTANA, ITS UNIVERSITY, ANY OF ITS COLLEGES, PUBLIC

SCHOOLS, COMPONENTS OR UNETS THEREOF, OR ANY LOCAL

GOVERNMENT UNIT, and one (1) or more other states or their

instrumentalities or political subdivisions$ WHOSE SERVICES

ARE COMPENSATED BY SALARY OR WAGES.

(7) Tne term "employment"™ shall include service
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performed after December 31, 1971, by an individual in the
employ of a religious, charitable, scientific, literary, or
educational organization.

(A) TFor the purposes of paragraph (7) of this
subsection the term "employment" does not apply to service
performed:

(1) In the employ of a church or convention or
association of churches, or an organization which is
cperated primarily for religious purposes and which is
operated, supervised, controlled, or principally supported
by a church or conventﬁon or assocliation of churches; or

{(2) By a duly ordained, commissidned, or licensed
minister of a church in the exercise of his ministry or by a
member of a religious order in the exercise of duties
required by such order; or

(3) In the employ of a school which is neot an
institution of higher education; or

{4) In a facility conducted for the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired by age or physical or
mental deficiency or injury or providing remunerative work
for individuals who because of their impaired physical or
mental capacity cannct be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work; or
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{5) Services performed as part of an unemployment
work-relief or work-training program assisted or financed in
whole or in part by any federal agency or any agency of a
state or political subdivision thereof, by an individual
receiving such work relief or work training; or

(6) services performed for a hospital in a state
prison or other state correctional institution by an inmate
of the prison or correctional institution.

(8) The term "employment" shall include the service of
an individual who is a citizen of +the United States,
performed outside the United States (except in Canada oxr the
Virgin 1Islands), after December 31, 1971, in the employ of
an American employver kother than service which is deemed
"employment" under the provisions of subparagraphs (2) or
{4} of this subsection or the parallel provisicns of another
state's law), if:

(A) The employer's principal place of business in the
United States is located in this state; or

(B) The enmployer has no place of business in the
United States, but

{1} The employer is an individual who is a resident
of this state; or

{2) The employer is a corporation which is
organized under the laws of this state; or

(3) The employer is a partnership or a trust and
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the number of the partners or trustees who are residents of
this state is greater than the number who are residents of
any other state; or

(C} None of the criteria of divisions {A) and (B} of

this subparagraph is met but the employer has elected

coverage in this state or, the employer having failed to
elect coverage in any state, the individual has filed a
claim for benefits, based on such service, under the law of
this state. )
(D} An “American employer,” for purposes of this

paragraph, means a person who is:

(1) An individual who is a resident of the United
States; or

{2} A partnersaip if two-thirds (2/3) or more of
the partners are residents of the United States; or

{(3) A trust, if all of the trustees are residents
of the United 3tates; or

(4) A corporation organized under the laws of the
United States or of any state.

{9) The term "employment" shall not include:

(A) Agricultural labor; the term "agricultural labor”
includes all services performed prior to Januvary 1, 1972,
which was agricultural labor as defined in this subparagraph
Prior to such date, and remunerated services performed after
December 31, 1971:
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(1) ©On a farm, in the employ of any person in
connection with cultivating the soil, or in connection with
raising er harvesting any agricultural or horticultural
commodity, including the raising, shearing, feeding, caring
for, training, and management of livestock, bees, poultry
and fur-bearing animals and wildlife.

(2) In the employ of the owner or tenant or other
operator cf£ a farm, in connection with the operation,
management, conservation, improvement, or maintenance of
such fa;m and its tools and eguipment, or in salvaging
timber or clearing land of b}ush and other debris left by a
hurricane, if the major part of such service is performed on
a farm.

(3} In connection with the producticn or har;esting
of any commodity commonly known as agricultural commodities,
or in connecticon with the hatching of poultry, or in
connection with the operation or maintenance of ditches,
canals, reserveirs, or waterways used exclusively for
supplying and storing water for farming purposes.

{4) In the employ of the operator of a farm or a
group of operators of farms (or a co-operative organization
of which such operators are members) in handling, planting,
drying, packing, packaging, processing, freezing, grading,
storing, or delivering to storage or to market or to a
carrier for transportation to market, in its unmanufactured
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state, any agricultural or horticultural commodity; but only
if such operator or operators produced more tnan one-half
{1/2) of the commedity with respect to which such service is
performed.

(5) Tne provisions of paragraphs (i), (2), (3), and
{4) shall not be deemed to be applicable with respect to
service performed in connection with commercial canning or
commercial freezing or in connection with any agricultural
or horticultural commodity after its delivery to a terminal
market for distrioution for consumption; or on a farm
operated for profit if such service is not in the ccurse of
the employer's trade or business or is domestic service in a
private home of the emplover.

{6} As wused in this section, the term "farm"
includes stock, dairy, poultry, fruit, fur-bearing animals,
and truck farms, plantations, ranches, nurseries, ranges,
greenhouses or other similar structures used primarily for
the raising of agricultural or horticultural commodities and
orchards,

(B} Domestic service in a private home, local college
club or local chapter of a college fraternity or sorority:

{(C} Service performed as an officer or member cf the
crew of a vessel on the navigable waters of the United
States;

{D} Service performed by an individual in the emplovy
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of his son, daughter, or spouse, and service performed iy a
child under the age of twenty-enme-{2i} EIGHTEEN (18) in the
enploy of his father or mother;

+EF--Bervice-perfomed-in-the-—empioy-—-of-—this-~stater
except-as-provided-in-subsection—+{4}-<{63-of-thia-seetiony-ow
of—any-political-subdivision—theresfij-—which-has-net-elected
coverage-pursuant-to-section~-83-338-¢d¥+

t¥r--(E) Service performed in the employ of any other
state or its political subdivisions, or of the United 3tates
government, or of an instrumentality of any other state or
states or their political subdivisions or of +the United
States, except that national banks organized under the
national banking law éhall not be entitled to exemption
under this section and shall be subject to this act the same
as state banks:

46y--{F) Service with respect to which unemployment
compensation is payable under an unemployment compensation
system established by an act of Congress; provided, that the
division 1is hereby authorized and directed to enter into
agreements with the proper agencies under such act of
Congress, which agreements shall become effective ten (10)
days after publiication thereof in the manner in section
87-121 for general rules, to provide reciprocal treatment to
individuals who have, after acquiring potential rights to
benefits under this act, acguired rights to unemployment
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compensation under such act of Congress, or who have, after
acquiring potential rights to unemployment compensation
under such act of Congress, acguired rights to benefits
under this act;

tH¥--(G) Services performed in the delivery and
distribution of newspapers or shopping news from house to
house and business establishments by an individual under the
age of eighteen (18) years, but not including the delivery
or distribution to any poiht or points for subseguent
delivery or distribution.

t¥+-(H) Services performed by real estate, securities
and insurance salesmen paid solely by commissions and
without guarantee of minimum earnings.

f&i--i;l Service performed, in the employ of a school,
college, or university, if such service is performed bLy a
student who 1is enrolled and is regqularly attending classes
at such school, college or university, or by the spouse of
such a student, if such spouse is advised, at the time such
Spouse cormmences to perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such school, college, or university, and
such employment will not be covered by any program of
unenployment insurance.

t¥}-~(J) Service performed by an individval under the
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age of twenty-two {22} who is enrolled at a nonprefit or
public educational institution which normally maintains a
regular faculty and curriculum and normally has a regularly
organized body of students in attendance at the place where
its educational activities are carried on as a student in a
full-time program, taken for credit at such instituticn,
which combines academic instruction with work experience, if
such service is an integral part of such program, and such
institution has so certified to the employer, except that
this suéparagraph shall not apply to service performed in a
program established for or onxbehalf of an employer or group
of employers.

£Br--(K) Service performed in the employ’ of a
hospital, if such service is performed by a patient of the
hospital.

(k} “"Employment cffice” means a free public employment
office, or branch thereof, operated by this state or
maintained as a part of a state-controlled system of public
employment offices, or such other free public employment
offices operated and maintained by the United States
government or its instrumentalities, as the division may
approve.

{1) "Fund" means the unemployment compensation fund
established by this act, to which all contributions and
payments in lieu of contributions are required and from
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which all benefits provided under this act shall be paid.

{(m) *State," includes, in addition to the states of
the United States of America, the District of Columbia,
Puertc Rico, tihe Virgin Islands, and the Dominion of Canada.

(n} "Institution of higher education” for the purposes
of this section, means an education institution which:

(1) admits as regular students only individuals having
a certificate of graduation from a high school, or the
recognized equivalent of such a certificate;

(2) is legally authorized in this state to provide a
program of education béyond high school;

(3) provides an educational prograd for which it
awards a bachelor's or higher degree, or provides a program
which 1is acceptable for full credit toward such a degree, a
program of post-graduate or post~doctoral studies, or a
program of training to prepare students for gainful
employment in a reccgnized occupation; and

(4) 1is a public or other nonprofit instituticn.

{3) Notwithstanding any of the foregoing provisions cf
this subsection, all colleges and universities in this state
are institutions of higher education for purposes of this
section,

{o) "Hospital®™ means an institution which has been
licensed, certified or approved by the state of Montana as a

hospital.
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{(p} I"Board" means the board of labor appeals, provided

for in Title 82aA, chapter 10."

-End-

-22-

HB

95



44th Legislature

LS I

10
11

12

13

14
15
18
17
18
19
20
21
22
23
24
25

H3 0035/02

HOUSE BILL NO. 95
INTRODUCED BY MAGOWE, SHELDEN, W. BAETH, CONROY,

KANDUCH, PALMER, ELLIS, HELMBRECHT, DUSSAULT, MCKITTRICK

A BILL FOR AN ACT ENTITLED: "AN ACT AMEWDING SECTIONS

87-105, 87-110 AND 87-148, R.C.M. 1947, TO COVER ALL PUBLIC

EMPLOYEES UNDER THE UNEMPLOYMENT COMPENSATION LAWS."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

SECTION 1, SECTICN 87-105, R.C.M. 1947, IS AMENDED TO

READ AS FOLLOWS:

"g§7-105. 3Senefit eligibility conditions. An unemployed
individual shall be eligible to receive benefits for any
week of total unemployment within his benefit year; only if
the ecommissien division finds that—

(a) He has registered for work at and thereafter has
continued to repcort at an employment office in accordance
with such regulation as the cemmissien division may
prescribe, except that the ecemmissien division may, by
regulation, prescribe that such types of cases or situatiocns
with respect to which it finds that compliance with such
requirements would be oppressive, or would be inconsistent
with the purposes of this act, provide for registration and
reporting for work by mail or through other gowesnmental

agencies.

THIRD READING
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{b) He has made a claim for benefits in accordance
with the provisions of section 87-107 (a).

{c) He is able to work and is available for work and
is seeking work, provided, however, that no claimant shall
be considered ineligible in any week of unemployment for
failure to comply with the provisions of this subsection if
such failure is due to an illness or disability which occurs
after he has registered for work and no suitable work has
been offered to such claimant after the beginning of such
illness or disability.

{d) Prior to any week for which he claims benefits he
has been totally unemployed for a waiting period of one (1)
week. However, if claimant's benefit year expires during a
period of compensable unemployment, claimant will continue
to receive weekly benefits, in a new benefit year, (if
otherwise eligible, without interruption to serve the
waiting week for the new benefit year, but will thereafter
be reguired to serve the waiting week before receiving
benefits during subsequent unemployment in the new benefit
year. No week shall be counted as a week of total
unemployment for the purposes of this subsection:

(1) If benefits have been paid with respect thereto;

(2) Unless the individual was eligible for benéfits
with respect thereto;

{3) Unless it occurs within the benefit year of the
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claimant;

(4) ©Unless it occurs after benefits first could become
payable to any individual under this act. ]

{e) An individual who received benefits during a
benefit year must perform services for remuneration after
the beginning of that year as a condition for receiving
benefits in a second benefit year. The .service may be in
either covered or noncovered employment, however, the
individual must have earned the lesser of three~thirteenths
{3/13) of his high guarter of his second benefit year or six
{(6) times his weekly benefit amount of that same year.

(f) Benefits based on service in employment defined in
section 87-148 (j)(6) and (7) and section 87-110 (d) shall
be payable in the same amount, on the same terms and subject
to the same conditions as compensation payable on the basis
of other service subject to this act; except that benefits
based on service in an instructional, research, or principal

administrative capacity in a public school of the state of

Montana, or in an institution of nigher education (as
defined in section 87-148 (n)) shall not be paid to an
individual for any week of unemsloyment which begins during
the period between two successive academic years, or during

a similar period between two regular terms, whether or not

successive, or during a period of paid sabbatical leave
provided for in the individual's contract, if the individual
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has & contract or contracts to perform services in any such

capacity for any such _ppblic school, institution, or

institutions of higher education for both such academic
years or both such terms.”

Section 2. Section 87-110, R.C.M. 1947, is amended to
read as follows:

*87-110. Period, election and términation of
employer's coverage. {a} Any employing unit which is or
becomes an epployer subject to this act within any calendar
year, shall be subject tb this act during the whole of such
calendar year, except that this subsection shall not apply
to .an employing unit electing coverage as provided for in
subnections subsgction (c) end-4dy of this section.

(b} Except as otherwise provided in subsection (c) and
44% of this section an employing unit shall cease to be an
-employer subject to this act only as of the first day of
January, of any calendar year, only if it files with the
division prior to the last day of February, of such year, a
written application for termination of coverage, and the
division finds that the total wages payable for employment
by said employer in the preceding calendar year did not
exceed five hundred dollars ($500). For the purpose of this
subsection, the two (2) or more employing units mentioned in
paragraph (2} or (3) of section 87-148 (i} shall be treated
as a single employing unit.
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{c) An employing unit not otherwise subject to this
act, or any employing unit for which services are performed

that do not constitute employment as defined in this act,

may file with the division, a written election that all such

services performed by individuals in its employ in one (1)
or more distinct establishments or places of business shall
be deemed to constitute employment for all purposes of this
act for not less than two (2} calendar years. Upon the
written approval of such election by the division, such
services shall be deemed to constitute employment subject to
this act from and after the date stated in such approval.
Such services shall cease to be deemed employment subject
hereto as of January 1, of any éalendar year subsegquent to
such two (2) calendar years only if at least thirty (30)
days prior to such first day of January such employing unit
has filed with the division a written notice +to that
effect.”
+tdy-—Any-poiteicnt-subdivision-of-this-state-may--eleect
to--cover--under--this-act-service—performed-by-empleyees—in
oii-the~hoapitais-and-institutions-of—higher-—ecducation--as
defined-win-~section--87-148—{n}-—and-{oiy-operated-by-sueh
peittical-subdivision:-The-etection-may-exeiude-any-services
deseribed-in-section-87-248-{4r-£{F}-{arz-Biection-ts-——te——ie
rede-~by--filing—with-the-division-a-—wrikteen-notice-cf-sueh
tdections~Phe-effective-dnte-ef-the-written—eleckion--shntd
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be~—any--date—after--becember—3iy-~3193iy-denignated-by~the
employing-uwnity-provided-thnt-the-date-shali-not-be-prior-+o
Feanuary~i-af-the~catendar-year—in-which-the-writsen-eiection
has-peen—fited -Any-poltiticat-subdiviaion-etecting-—coverage
under——ichis--subsection--shalti~-nalte——payments——sn—3iieun-—of
eontributions—with-respect-to-benefits-ateributapie-to-—such
enpioyment--as-—-previded-—in--section--83-188=={)—=Ltd>s~=An
election—under-this-seetion-may--be—iserminatedy; —~by—filing
with--the-division-written-notice-not-iater-than-thirey—£t36>
days-preceding~the-inse-day-of-the-caiendar--year--itn-——which
the-termination-is-to-be-effectiver-fuch-termination-bhecomes
effective—as-—of-the-fivst-day-ef-the-next-ensving-ecaiendar
year-with-respect-te-services-performned-after-that-dater

Section 3. Section 87-148, R.C.M. 1947, is amended to
read as follows:

"87-148., Definitions, As used in this act, unless the
context clearly requires otherwise:

{a) “Annual payroll" means the total amount of wages
paid by an employer (regardless of the time of payment) for
employment during a calendar year.

{b) *"Benefits® means the money payments payable to an
individual, as provided in this act, with respect to his
unemp loyment.

(c) “Base period" means the first four (4) of the last
five (5) completed calendar guarters immediately preceding
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the first day of an individual's benefit year provided,
however, that in the case of a combined-wage claim pursﬁant
to the arrangement approved by the secretary of labor of the
United sStates, the base period shall be that applicable
under the unemployment law of the paying state.

{d) "Benefit year®™ with respect to any individual
means, the fifty-two (52) consecutive-week period beginning
with the first day of the calendar week in which such
individual files a wvalid claim, and t?ereafter‘the fifty-two
(52) consecutive-week period beginning with the first day of
the calendar week in which such individual files his next

valid claim after the termination of his 1last preceding

benefit year, provided that if such filing shall result in

an overlapping of benefit years the new benefit year shall
begin upon the first Sunday following the expiration of his
last preceding benefit year provided, however, that in the
case of a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the
base period shall be that applicable under the unemployment
law of the paying state.

(e) ™“Calendar quarter™ means the period of three (3}
consecutive calendar months ending on March 31, June 30,
September 30, or December 31.

(f}) “Division" means the employment security division
of the department of labor and industry provided for in
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Title 82A, chapter 10, R.C.M. 1947.

(g) "Contributions® means the money payments to the
state unemployment compensation fund required by this act.

(h} "Employing unit® means any individual or type of
organization, including thé state government, any of its
political subdivisions or instrumentalities, any
partnership, association, trust, estate, joint-stock
company, insurance company or corporation, whether domestié
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the legal repfesentative of a
deceased person, which has or subsequent to January 1, 1936,
had in its employ one (1} or more individuals performing
gservices for it within this state; and all individuals
performing services within this state for any employing unit
which maintains two (2) or more separate establishments
within this state shall be deemed toc be employed by a single
employing unit for all the purposes of this act. Each
individual employed to perform or assist in performing the
work of any agent or employee of an employing uni; snall be
deemed to be employed by such employing unit for the
purposes of this act, whether such individual was hired or
pai@ directly by such employing unit or by such agent or
employee, provided the employing unit has actual or
constructive knowledge of the work.

(1) “"Employer™ means:
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{1) Any employing unit whose total annual éayroll
within either the current or preceding calendar year,
exceeds the sum of five hundred dollars ($500);

{2) Any individual or employing unit which acquired
the organization, trade or business, or substantially all of
the assets thereof, of another which at the time of such
acquisition was an employer subject to this act:

{(3) Any individual or employing unit which acquired
the organization, trade, or business, or substantially all

the assets thereof, of another employing unit (not an

employer subject to this act}, and which, if subsequent to

such acguisition it were treated as a single unit with such
other employing unit would bhe an -employer under paragraph
(1} of this subsection:

{4) Any employing unit not an employer by reason of
any other paragraph of this subsection for which, within
either the current or preceding calendar year, service is or
was performed with respect to which such employing unit is
liable for any federal tax against which credit may be taken
for contributions paid into a state unemployment fund, or an
employing unit, which, as a condition for approval of this
act for full tax credit against the tax imposed by the
Federal Uh;mployment Tax Act, is required, pursuant to such
act, to be an "employer" under this act.

{5} Any employing unit which, having become an
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employer under paragraph (1), (2), or (3}, or (4), has not,
under section 87-110, ceased to be an employer subject to
this act; or

(6) For the effective period of its election pursuant
to section 87-110 (c) and (d) any other employing unit which
has elected to become fully subject to this act.

(3) (1) 'Employment"' subject to other provisions of
this subsection means service by an individual or by an
officer of a corporation, including service in interstate
commerce, performed for wages or under any contract of hire,
written or oral, express or implied.

{2) The term “emp loyment" shall include an
individual's entire service, performed within or both within
and without this state if:

(A) The service is localized in this state; or

(B) The service is not localized in any state but some
of the service is performed in this state and (I) the base
of operations, or, if there is no base of operations, then
the place from which such service is directed or controlled,
is in this state; or (II) the base of operations or place
from which such service is directed or controlled is not in
any state in which some part of the service is performed,
but the individual's residence is in this state.

(3} Service not covered under paragrapn (2) of this
subsection, and performed entirely without this state with
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respect to no part of which contributions are required and
paid under an unemployment compensation law of any other
state or of the federal government, shall be deemed to be
employment subject to this act if the individual performing
such services.is a resident of this state and the division
approves the election of the employing unit for whom such
services are performed that the entire service of such
individyal shall be deemed to be employment subject to this
act.

(4) Service shall be deemed to be localized within a
state if--

() The service is performed entirely within such
state; or

(B} The service is performed both within and without
such state, but the service performed without such state is
incidental to the individual's service within the state, for
example, is temporary or transitory in nature or consists of
isolated transactions.

(5) Services performed by an individual for wages shall
be deemed to be employment subject to this act unless and
until it is shown to the satisfaction of the division that:

(A) Such individual has been and will continue to be
free from control or direction over the performance of such
services, both under his contract and in fact; and

(B} Such service is either outside the usual course of
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the business for which such service is performed, or that
such service is performed outside of all the places of
business of the enterprise for which such service is
performed; and

(C) Such individual is customarily engaged in an
independently established trade, occupation, profession or
business.

(6) The term "employment®™ shall include sexvice

performed after December 31, 1971, by an individual in the

employ of this state or any of its instrumentalities (or in

the employ of this state and one (1) or more other states or
their instrumentalities) for a hoséital or institution of
higher education 1located in this state. Effective after
Becember-3iy~-3934 JULY 1, 1975, the term "employment® shall
include service performed by all individuals:in the employ

of this state, esr-eny-eof-the-potiticai-subdivisiens—thereefy

or—of-any-ef-its-instrumental itics—{for-in-she-employ-of-this

stater-or-any-cf-the-peliticai-subdivisions-—thereef; OTHER

THAN ELECTED PUBLIC OFFICIALS, WHO WORK FOR THE STATE OF

MONTANA, ITS UNIVERSITY, ANY OF ITS COLLEGES, PUBLIC

SCHOQLS, COMPONENTS OR UNITS THEREOF, OR ANY LOCAL

GOVERNMENT UNIT, and one {l1) or more other states or their

instrumentalities or political subdivisions} WHOSE SERVICES

ARE COMPENSATED BY SALARY COR WAGES.

(7) The term “employment"™ shall include service
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performed after December 31, 1971, by an individual in the
employ of a religious, charitable, scientific, literary, or
educational organization.

(A) For the purposes of paragraph (7} of this
subsection the term "employment® does not apply to  service
performed:

(1} In the employ of a church or convention or
association of churches, or an organization which is
operated primarily for religious purposes and which is
operated, supervised, controlled, or principally supported
by a church or convention or asscciation of churches; or

(2} By a duly ordained, commissioned, or licensed
minister of a church in the exercise of his ministry or by a
member of a religious order in the exercise of duties
required by such order; or

{3) In the employ of a sclhool which is not an
institution of higher education; or

{(4) In a facility conducted for the purpose of
carrying“out a program of rehabilitation for individuals
whose earning capacity is impaired by age or physical or
mental deficiency or injury or providing remunerative work
for individuals who because of their impaired physical or
mental capacity cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work; or
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{5} Services performed as part of an unemployment
work-relief or work-training program assisted or financed in
whole or in part by any federal agency or any agency of a
state or political subdivision thereof, by an individual
receiving such work relief or work training; or

(6) Services performed for a hospital in a state
prison or other state correctional institution by an inmate
of the prison or correctional institution.

{(8) The term "employment™ shall include the service of
an individual who is a citizen of the United States,
performed outside the United States (except in Canada or the
Virgin Islands), after December 31, 1971, in the employ of
an American employer {other than service which is deemed
*employment” under the provisions of subparagraphs {(2) or
{4) of this subsection or the parallel provisions of another
state's law), if:

(A) The employer's principal place of business in the
United States is located in this state; or

{(B) The employer has no place of business in the
United States, but

(1) The employer is an individual who is a resident

.of this state; or

{2) The employer is a corporation which is
organized under the laws of this state; or
(3) The employer is a partnership or a trust and
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‘the number of the partners or trustees who are residents of

this state is greater than the number who are residents of
any other state; or
{C) None of the criteria of divisions (A} and (B) of

this subparagraph is met but the employer has elected
coverage in this state or, the employer having failed to

elect coverage in any state, the individual has filed a
claim for benefits, based on such service, under the law of
this state.

(D) An “"American employer,” for purposes of this
paragraph, means a person who is:

{1) An individual who is a resident of the United
States; or

- {2) A partnership if two~thirds (2/3) or more of

the partners are residents of the United States; or

(3) A trust, if all of the trustees are residents
of the United States; or

{4) A corporation organized under the laws of the
United States or of any state.

(9) The term "employment" shall not include:

(A) agricultural labor; the term "agricultural labor"
includes all services performed prior to January 1, 1972,
which was agricultural labor as defined in this subparagraph
prior to such date, and remunerated services performed after
December 31, 1971:
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(1) On a farm, in the employ of any person in
connection with cultivating the soil, or in connection with
raising or harvesting any agricultural or horticultural
commodity, including the raising, shearing, feeding, caring
for, training, and management of 1livestock, bees, poultry
and fur-bearing animals and wildlife.

{2) In the employ of the owner or tenant or other
operator of a farm, in connection with the operation,
management, consérvation, improvement, or maintenance of
such farm and its tools and equipment, or in salvaging
timber or clearing land of brush and other debris left by a
hurricane, if the major part of such service is performed on
a farm.

(3) In connection with the production or harvesting
of any commodity commonly known as agricultural commodities,
or in connection with the hatching' of poultry, or in
connection with the operation or maintenance of &itches,
canals, reservoirs, or waterways used exclusively for
supplying and storing water for farming purposes.

{4) In the employ of the operator of a farm or a
group of operators of farms (or a co-operative organization
of which such operators are members) in handling, planting,
drying, packing, packaging, processing, freezing, grading,
storing, or delivering to storage or to market or to a
carrier for transportation to market, in its unmanufactured
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state, any agricultural or horticultural commodity; but only
if such operator or operators produced more than one-half
(1/2) of the commodity with respect to which such service is
performed.

{(5) The provisions of paragraphs (1), (2), (3), and
(4) shall not be deemed to be applicable with respect +to
gservice performed in éonnection with commercial canning or
commercial freezing or in connection with any agricultural
or horticultural commodity after its delivery to a terminal
market for distribution for consumption; or on a farm
operated for profit if such se;vice is not in the course of
the employer's trade or business or is domestic service in a
private home of the employer. -

{6) As used in this section, the term "farm"
includes stock, dairy, poultry, fruit, fur-bearing animals,
and truck farms, plantations, ranches, nurseries, ranges,
greenhouses or other similar structures used primarily for
the raising of agricultural or horticultural commodities and
orchards.

{B) Domestic service in a private home, local college
club or local chapter of a college fraternity or sorority;

(C) Service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

{D} service performed by an individual in the employ
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of his son, daughter, or spouse, and service performed by a
child under the age of twemty-ene-{23i} EIGHTEEN (18) in the
employ of his father or mother;

£8r--Service-performed-in-the--empioy—of--+thig——statey
except-as—provided-in-subsection- {43 -{6}-of-this-sectiony-or
of—any-peiiticat-subdivision-thereofy-which-has-net-ecieccted
coverage-—pursuant-to-section-83~-336-¢d¥s

+Fy--(E) Service performed in the employ of any other
state or its political subdivisions, or of the United States
government, or of an instrumentality of any other state or
states orx their political subdivisions or of +the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this section and shall be subject to this act the same
as state banks;

$8y--(F) Service with respect to which unemployment
compensation is payable under an unemployment compensation
system established by an act of Congress; provided, that the
division is hereby authorized and directed to enter into
agreements with the proper agencies under such act of
Congress, which agreements shall become effective ten (10)
days after publication thereof in the manner in section
87-121 for general rules, to provide reciprocal treatment to
individuals whe have, after acquiring potential rights to
benefits under this act, acguired rights to unemployment
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compensation under such act of Congress, or who have, after
acquiring potential rights to unemployment compensation
under such act of Congress, acquired rights to benefits
under this act;

tH#¥--(G) Services performed in the delivery and
distribution of newspapers or shopping news from house to
house and business establishments by an individual under the
age of eighteen (18) years, but not including the delivery
or distribution to any péint or points for subseguent
delivery or distribution.

4¥}-(H) Services performed by real estate, securities
and insurance salesmen paid solely by commissions and
without guarantee of minimum earnings.

4#¥~-(I) Service performed, in the employ of a school,
college, or university, if such service is performed LY a
student who is enrolled and is regularly attending classes
at such school, college or university, or by the spousé of
such a student, if such spouse is advised, at the time such
spouse commences to perform such service, that the

employment of such spouse to perform such service is

provided under a program to provide financial assistance to

such student by such school, college, or university, and
such employment will not be covered by any program of
unemployment insurance.

t#}~~(J) Service performed by an individual under the
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age of twenty-two (22) who is enrolled at a nonprofit or
public educational iﬁstitution which normally maintains a
regular faculty and curriculum and normally has a regularly
organized body of students in attendance at the place where
its educational activities are carried on as a student in a
full-time program, taken for credit at suéh institution,
which combines academic instruction with work experience, if
such service is an integral part of such program, and such
institution has 'so certified to the employer, except that
this subparagraph shall not apply % service performed in a
program established for or on behalf of an employer or dgroup
of employers.

t8p~~(K} Service performed in the employ of a
hospital, if such service is performed by a patient of the
hospital.

(k) “Employment office” means a free public employment
office, or branch thereof, operated by this state or
maintained as a part of a state~controlled system of public
employment offices, or such other free public employment
offices operated and maintained by the United States
government or its instrumentalities, as the division may
approve.

(1) *"Fund" means the unemployment compensation fund
established by this act, to which all contributions and
payments in lieu of contributions are reguired and from

=20~ a8 25



w

[ A S B9

10
11
12
13
14
15
1le
17
18
19
20
21
22
23
24

25

HB 0095/02

which all benefits provided under this act shall be paid.

{m) “State,” includes, in addition to the states of
the United States of America, the ©District of Columbia,
Puerto Rico, the Virgin Islands, and the Dominion of Canada.

(n) "Institution of higher education" for the purposes
of this section, means an education institution which:

{1} admits as regular students only individuals having
a certificate of graduation from a high school, or the
recognized equivalent of such a certificate;

{2} is legally authorized in this state to provide a
program of education beyond high school;

{3) provides an educational program for which it
awards a bachelor's or higher degfee, or provides a program
which is acceptable for full credit toward such a degree, a
program of post-graduate or post-doctoral studies, or a
program of training to prepare students for gainful
employment in a recognized occupation; and

{4) is a public or other nonprofit institution.

(5} Notwithstanding any of the foregoing provisions of
this subsection, all colleges and universities in this state
are institutions of higher education for purposes of this
section.

(o) "Hospital"® means an institution which has been
licensed, certified or approved by the state of Montana as a

hospital.
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(p) "Board" means the board of labor appeals, provided

for in Title §2A, chapter 10.%

-End-
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March 17, 1975

SENATE COMMITTEE OF THE WHOLE

AMENDMENTS TO HOUSE BILL NO. 95

That House Bill No. 95, third reading, be amended as follows:

1. Amend page 12, section 3, lines 15 through 18 and line 19.

Following: "individuals"

Strike: "in the employ of this state, OTHER THAN ELECTED
PUBLIC OFFICIALS,"

Insert: "including without limitations those individuals"”

2. Amend page 12, section 3, line 24.
Following: "WAGES."
Insert: " "Employment" shall not include elected public
officials.”
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HOUSE BILL NC. 95
INTRODUCED BY MAGONE, SHELDEN, W. BAETH, CONROY,

KANDUCH, PALMER, ELLIS, HELMBRECHT, DUSSAULT, MCKITTRICK
A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING SECTIONS
87-105, B87-110 AND 87~148, R.C.M. 1947, TO COVER ALL PUBLIC

EMPLOYEES UNDER THE UNEMPLOYMENT COMPENSATION LAWS."

BE IT ENMACTED BY THE LEGISIATURE QF THE STATE OF MONTANA:

SECTION 1. SECTION 87-105, R.C.M. 1947, IS AMENDED TC

READ AS FOLLOWS:

"87~-105. Benefit eligibility conditions. An unemployed
individual shall be eligible to receive benefits for any
week of total unemployment within his benefit year; only if
the eemmimaien division finds that--

(a}) He has registered for work at and thereafter has
cont inued to report at an employment office in accordance
with such regulation as the eommissien division may
prescribe, except that the eemmissden division may, by
regulation, prescribe that such types of cases or situations
with respect to which it finds that compliance with such
requirements would be oppressive, or would be inconsistent
with the purposes of this act, provide for registration and
reporting for work by mail or through other governmental

agencies.
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(b} He has made a claim for benefits in accordance
with the provisions of section 87-107 {(a).

{c) He is able to work and is available for work and
is seeking work, provided, however, that no claimant shall
be considered ineligible in any week of unemployment for
failure to comply with the provisions of this subsection if
such failure is due to an illness or disability which occurs
after he has registered for work and no suitable work has
been offereéd to such claimant after the beginning of such
illness or disability.

(d} Prior to any week for which he claims benefits he
has been totally unemployed for a waiting period of cone (1)
week. However, if claimant's benefit year expires during a
pericd of compensable unemployment, claimant will continue
to receive weekly benefits, in a new benefit year, if
otherwise. eligible, without interxruption to serve the
waiting week for the new benefit year, Sut will thereafter
be required to serve the waiting week before receiving
benefits during subsequent unemployment in the new benefit
year. No week shall be counted as a week of total
unemployment for the purposes of this subsection:

(1} If benefits have been paid with respect thereto;

(2) Unless the individual was eligible for benefits
with respect thereto;

(3) Unless it occurs within the benefit vear of the
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claimant;

(4) Unless it occurs after benefits first could become
payable to any individual under this act.

{e} An individual who received benefits during a
benefit year must perform services for remuneration after
the beginning of that year as a ocondition for receiving
benefits in a second benefit year. The service may be in
either covered or noncovered employment, however, the
individual must have earned the lesser of three-thirteenths
{3/13} of his high quarter of his second benefit year or six
{(6) times his weekly benefit amount of that same year.

{f) Benefits based on service in employment defined in
section 87-148 {3j)(6) and (7) and section 87-110 (d) shall
be payable in the same amount, on the same terms and subject
to the same conditions as compensation payable on the basis
of cther service subject to this act; except that benefits
based on service in an instructional, research, or principal

administrative capacity in a public school of the state of

Montana, or in an institution of higher education (as
defined in section 87-148 (n)} shall not be paid to an
individual for any week of unemployment which begins during
the period between two successive academic years, or during
a similar period between two regular terms, whether or not
successive, or during a period of paid sabbatical leave
provided for in the individual's contract, if the individual

-3- HB 95

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0095/03

has a contract or contracts to perform services in any such

capacity for any such public school, institution, or

institutions of higher education for both such academic
years or both such terms.”

Section 2. Section 87-110, R.C.M. 1947, is amended to
read as follows:

"8§7-110. Pericd, election and termination of
employer's coverage. (a} Any employing unit which is or
becomes an employer subject to this act within any calendar
year, shall be subject to this act during the whole of such
calendar year, except that this subsection shall not apply
to an employing unit electing coverage as provided for in
sabseetions subsection (c) end-4d} of this section.

(b} Except as otherwise provided in subsection (c) and
48> of this section an employing unit shall cease to be an
employer subject to this act only as of the first day of
January, of any calendar year, only if it files with the
division prior to the last day of February, of such year, a
written application for termination of coverage, and the
division finds that the total wages payable for employment
by said employer in the preceding calendar year did not
exceed five hundred dollars ($500}. For the purpose of this
subsection, the two (2) or more employing units mentioned in
paragraph {2} or (3) of section 87-148 (i)} shall be treated
as a éingle employing unit.
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{c}) An employing unit not otherwise subject to this
act, or any employing unit for which services are performed
that do not constitute employment as defined in this act,
may file with the division, a written election that all such
services performed by individuals in its emplcy in one (1)
or more distinct establishments or places of business shall
be deemed to constitute employment for all purposes of this
act for not less than two ({2) calendar years. Upon the
written approval of such election by the division, such
services shall be deemed to constitute employment subject to
this act from and after the date stated in such approval.
Such services shall cease to be deemed employment subject
heretoc as of January 1, of any calendar year subsequent to
such two {2} calendar years only if at least thirty (30)
days prior to such first day of Januvary such employing unit
has filed with the division a written notice to that
effect."

td}--Any-political-subdivision-ef-this-state-mey—eleet
to—-cover-——under-—-thin-ackt-service-perfsrmed-hy-employees-in
adi-she-hespitais-and-instisuntions-ef—higher-—educatien—as
defined-~in-~section—-83-148--{n) ——and-{o}q-operated-py-sueh
polteicai-subdivisienr-The-election-may-enclude-eny-servieces
deneripad-in-section-87-248-{3}~<F}-{A}r-Election-ta—to—be
made——py-~£fiting--with-the-division-a-written-netice-eof-asuch
etections-Phe-eifective-date-of-the-written-—election—shail
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be-—any--date-——aftey —Becemper—3iq--1971y-designated-by-the
empleying-unity-proevided-that-the-date-shaii-not-be-prior-teo
denuery-i-ef-the-caiendar-year-in-which-the-written-eclection
has-been-fijedr-Any-pedibicai-subdivision-electing--coverage
wmder——this-—-subsection--shall-——make—paymenta—in-—licn-—ef
contributions-with-respect-to-penefitas-aetributable~te-—such
empleyment ——as--previded--in--section—-83-309-—{by —+{ddr~-An
election-under-this-section-may--pe-——terminatedy —py—fiting
with--the-division-written-netice-not-later-chan-thirey-<364
days-preceding-the-lase-day-of-the-calender-—year-—sin--whieh
the-termination-ds-to-be-effectiver-Cuch-terninatien-becenes
effective——as—ef-the-firac-day-of-the-next-ensning-caiendar
year-with-reaspect-to-services-performed-after-ehat-dater

Section 3. Section 87-148, R.C.M. 1947, is amended to
read as follows:

"87-148. Definitions. As used in this act, unless the
context clearly requires otherwise:

(a} "Annual payroll”™ means the total amount of wages
paid by an employer (regardless of the time of payment) for
employment during a calendar year.

{(b) “"Benefits" means the money payments payable to an
individual, as provided in this act, with respect to his
unenpl oyment,

(c) "Base perioc® means the first four (4) of the last
five (5) completed calendar quarters immediately preceding
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the first day of an individual's benefit year provided,
however, that in the case of a combined-wage claim pursuant
to the arrangement approved by the secretary of labor of the
United States, the base period shall be that applicable
under the unemployment law of the paying state.

{d) "Benefit year™ with respect to any individual
means, the fifty-two (52) consecutive-week period beginning
with the first day of the calendar week in which such
individual files a valid claim, and thereafter the fifty-two
(52} consecutive-week period beginning with the first day of
the calendar week in which such individual files his next
valid claim after the termination of his last preceding
benefit year, provided that if such filing shall result in
an overlapping of benefit years the new benefit year shall
begin wupon the first Sunday following the expiration of his
last preceding benefit year provided, however, that in the
case ©0f a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the
base period shall be that applicable under the unemployment
law of the paying state.

e} "Calendar quarter" means the period of three (3)
consecutive calendar months ending on March 31, Jwme 30,
September 30, or December 31.

{f} "Division"™ means the employment security division
of the department of labor and industry provided for in
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Title B2A, chapter 10, R.C.M, 1947.

{g) "Contributions"™ means the mnoney payments to the
state unemployment compensation fund required by this act.

(h} “Employing unit" means any individual or type of
organization, including the state govermment, any of its
political subdivisions or instrumentalities, any
partnership, agsociation, trust, estate, joint=stock
company, insurance company or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the legal representative of a
deceased person, which has or subsequent to January 1, 1936,
had in its employ one (1} or more individuals performing
services for it within this state; and all individuals
performing services within this state for any employing unit
which maintains two (2} or more separate establishments
within this state shall be deemed to be employed by a single
employing unit for all the purposes of this act. Each
individual employed to perform or assist in performing the
work of any agent or employee of an employing unit shall be
deemed to be employed by such employing unit for the
purposes of this act, whether such individual was hired or
paid directly by such employing unit or by such agent or
employee, provided the employing unit has actual or
constructive knowledge of the work.

(i) "Employer™ means:
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(1) Any employing unit whose total annual payroll
within either the current or preceding calendar vyear,
exceeds the sum of five hundred dollars ($500);

(2) Any individual or employing unit which acquired
the organization, trade or business, or substantially all of
the assets thereof, of another which at the time of such
acquisition was an employer subject to this act;

{3) Any individual or employing unit which acquired
the organization, trade, or business, or substantia;ly all
the assets thereof, of another employing unit (not an
employer subject to this act), and which, if subsequent to
such acquisition it were treated as a single unit with such
other employing unit would be an employer under paragraph
(1} of this subsection;

(4) Any employing unit not an employer by reason of
any other paragraph of this subsection for which, within
either the current or preceding calendar year, service is or
was performed with respect to which such employing unit is
liable for any federal tax against which credit may be taken
for contributions paid into a state unemployment fund, or an
employing unit, which, as a condition for approval of this
act for <full tax credit against the tax imposed by the
Federal Unermployment Tax Act, is required, pursuant to such
act, to be an "employer" under this act.

{5) Aany employing unit which, having become an
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employer under paragraph (1), (2), or (3}, or (4), has not,
under section 87-110, ceased to be an employer subject to
this act; or

(6) For the effective period of its election pursuant
to section 87-110 {c) and (d) any other employing unit which
has elected to become fully subject to this act.

(j) (1) "Employment™ subject to other provisions of
this subsection means service by an individual or by an
officer of a corporation, including service in interstate
commerce, performed for wages or under any contract of hire,
written or oral, express or implied.

{2) The termm "employment® shall include an
individual's entire service, performed within or both within
and without this state if:

(A) The service is localized in this state; or

{B) -The service is not localized in any state but some
of the service is performed in this state and (I} the base
of operations, or, if there is no base of operations, then
the place from which such service is directed or contrclled,
is in this state; or (II) the base of operations or place
from which such service is directed or controlled is not in
any state in which some part of the service is performed,
but the individual's residence is in this state.

{3} Service not covered under paragraph {2) of this
subsection, and performed entirely without this state with
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respect to no part of which contributions are required and
paid wunder an wmemployment compensation law of any other
state or of the federal government, shall be deemed to be
employment subject to this act if the individual performing
such services is a resident of this state and the division
approves the election of the employing unit for whom such
services are performed that the entire service of such
individual shall be deemed to be employment subject to this
act.

{4) Service shall be deemed to be localized within =a
state if--

{2) The service is performed entirely within such
state; or

(B} The service is performed both within and without
such state, but the service performed without such state is
incidental to the individual's service within the state, for
example, is temporary or transitory in nature or consists of
isclated transactions.

(5) Services performed by an individual for wages shall
be deemed to be employment subject to this act unless and
until it is shown to the satisfaction of the division that:

(A} Such individual has been and will continue to be
free from contrel or direction over the performance of such
services, both wnder his contract and in fact:; and

(B} Such service is either outside the usual course of
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the business for which such service is performed, or that
such service is performed outside of all the places of
business of the enterprise for which such service is
performed; and

(C} Such individual is customarily engaged in an
independently established trade, occupation, profession or
business.

{6} The term *employment® shall include service
performed after December 31, 1971, by an individual in the
employ of this state or any of its instrumentalities (or in
the employ of this state and one ({1} or more other states or
their instrﬁmentalities) for a hospital or institution of
higher education located in this state. Effective after
Beecemper-335-4994 JULY 1, 1975, the term "employment™ shall
include service performed by all individuals sn-éhe-empiey

ef~this-sktetey or-any-ef-the-peliticai-subdivisiens—thereefy

or-eof-any-af-ita-instrumentaiities~-{or-in~-the-empioy-of-this

astatey-or-any-of-the-politicai~-subdivissona——thereofy OFER

FHAN~ERECFEB~PUBRI€-0FF$€3AREs INCLUDING WITHOUT LIMITATIONS

THOSE INDIVIDUALS WHO WCRK FOR THE STATE OF MONT2ANA, ITS

UNIVERSITY, ANY OF ITS COLLEGES, PUBLIC SCHOOLS, COMPCMENTS

OR__UNITS THEREQF, OR ANY LOCAI GOVERNMENT UNIT, and one (1)

or more other states or their instrumentalities or political

subdivisions} WHOSE SERVICES ARE COMPENSATED BY SALARY OR

WAGES. "EMPLOYMENT™ SHALL NOT INCLUDE ELECTED PUBLIC
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OFFICIALS.,

{7) The term "employment®" shall include service
performed after December 31, 1971, by an individual in the
employ of a religious, charitable, scientific, literary, or
educational organization.

(A) For the purposes of paragraph (7) of this
subsection the term “employment” does not apply to service
performed:

(1) In the employ of a church or convention or
association o©of churches, or an organization which is
operated primarily for religious purposes and which is
operated, supervised, controclled, or principally supported
by a church or convention or association of churches; or

(2) By a duly ordained, commissioned, or licensed
minister of a church in the exercise of his ministry or by a
member of a religious order in the exercise of duties
required by such order; or

{3) In the employ of a school which is not an
institution of higher education: or

{4) 1In a facility conducted for the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired@ by age or physical or
mental deficiency or injury or providing remunerative work
for individuals who because of their impaired physical or
mental capacity cannot be readily absorbed in the
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competitive labor market by an individual receiving such

rehabilitation or remunerative work; or

(5} Services performed as part of an unemployment
work-relief or work-training program assisted or financed in
whole or in part by any federal agency or any agency of a
state or political subdivision therecf, by an individual
receiving such work relief or work training; or

(6) Services performed for a hospital in a state
prison or other state correctional institution by an inmate
of the prison or correctional institution.

(8) The term "employment® shall include the service of
an individual who is a citizen of the United States,
performed outside the United States {except in Canada or the
Virgin Islands), after December 31, 1971, in the employ of
an American employer (other than service which is deemed
"employment” under the provisions of subparagraphs (2) or
{(4) of this subsection or the parallel provisions of another
state's law), if:

(A) The employer's principal place of business in the
United States is located in this state; or

(B} The employer has no place of business in the
United States, but

{1) The employer is an individual who is a resident
of this state; or
{2) The employer is a corporation which is
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organized under the laws of this state; or
(3) The employer 1is a partnership or a trust and
the number of the partners or trustees who are residents of
this state is greater than the number who are residents of
any other state; or
{C) None of the criteria of divisions (A) and (B) of
this subparagraph is met but the employer has elected
coverage in this state or, the employer having failed to
elect coverage in any state, the individual has filed a
claim for benefits, based on such service, under the law of
this state.
(D) &An ‘“American employer,” for purposes of this
paragraph, means a person who is:
{1) An individual who is a resident of the United
States; or
(2} A partnership if two-thirds (2/3) or more of
the partners are residents of the United States; or
(3) A trust, if all of the trustees are residents
of the United States; or
(4) A ocorporation organized under the laws of the
United States or of any state.
{(9) The term "employment” shall not include:
{a) Agricultural labor; the term “agricultural labor"
includes all services performed prior to January 1, 1972,
which was agricultural labor as defined in this subparagraph
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prior to such date, and remunerated services performed after
December 31, 1971:

{1) On a farm, in the employ of any person in
connection with cultivating the soil, or in connection with
raising or harvesting any agricultural or horticultural
commodity, including the raising, shearing, feeding, caring
for, training, and management of livestock, bees, poultry
and fur-bearing animals and wildlife.

(2) In the employ of the owner or tenant or cother
operator of a farm, in connection with the operation,
management, conservation, improvement, or maintenance of
such farm and its +tools and equipment, or in salvaging
timber or clearing land of brush and other debris left by a
hurricane, if -the major part of such service is performed on
a farm.

{3} In connection with the production or harvesting
of any commodity commonly known as agricultural commodities,
or in connection with +the hatching of poultry, or in
connection with the operation or maintenance of ditches,
canals, reservoirs, or waterways used exclusively for
supplying and storing water for farming purposes.

{4} In the employ of the operator of a farm or a
group of operators of farms (or a co-operative organization
of which such operators are members} in handling, planting,
dtyiné, packing, packaging, processing, freezing, grading,
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storing, or delivering to storage or to market or to a
carrier for transportation to market, in its unmanufactured
state, any agricultural or horticultural commodity; but conly
if such operator or cperators produced more than one-half
{1/2} of the commodity with respect to which such serwvice is
performed.

{5) The provisions of paragrapghs (1), (2), (3}, and
{4) shall not be deemed to be applicable with respect to
service performed in connection with commercial cagning or
commercial freezing or in connection with any aéricultural
or horticultural commodity after its delivery to a terminal
market for distribution for consumption; or on a farm
operated for profit if such service is not in the course of
the employer's trade or business or is domestic service in a
private home of the employer.

(6) As wused in this section, the term "farm"
includes stock, dairy, poultry, fruit, fur-bearing animals,
and truck farms, plantations, ranches, nurseries, ranges,
greenhouses or other similar structures used primarily for
the raising of agricultural or horticultural commodities and
orchards.

{B) Domestic service in a private home, local college
club or local chapter of a college fraternity or sérority;

{C} Service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
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States;

(D} Service performmed by an individual in the employ
of his son, daughter, or spouse, and service performed by a
child under the age of twemby-ene—<$23} EIGHTEEN (18} in the
employ of his father or mother;

{tE}--Service~-perfermed-in-the—empiey —ef——this-—seatey
exeept-as-provided-in-subsection-<{43~-4{63-ef-this-seckiongy-or
of-—any-peliticai-supdivisien-thareofq-which-has-net-eleected
coverage-pursuani—to-section—£3-119-+d s

+F}--(E) Service performed in the employ of any other
state or its political subdivisions, or of the United States
government, or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this section and shall be subject to this act the same
as state banks;

46¥--(F) Service with respect to which unemployment
compensation is payable under an unemployment compensation
system established by an act of Congress; provided, that the
division is hereby authorized and directed to enter into
agreements with the proper agencies under such act of
Congress, which agreements shall become effective ten (10)
days after publication thereof in the manner in section
87-121 for general rules, to provide reciprocal treatment to
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individuals who have, after acquiring potential rights to
benefits under this act, acquired rights to unemployment
compensation under such act of Congress, or who have, after
acquiring potential rights to wnemployment compensation
under such act of Congress, acquired rights to benefits
under this act;

{H}--(G) Services performed in the delivery and
distribution of newspapers or shopping news from house to
house and business establishments by an individual under the
age of eighteen (18} years, but not including the delivery
or distribution to any peoint or points for subseguent
delivery or distribution.

43}+-{B) Services performed by real estate, securities
and insurance salesmen paid solely by commissions and
without guarantee of minimum earnings.

43+--{1I) Service performed, in the employ of a school,
college, or university, if such service is performed by a
student who is enrolled and is regularly attending classes
at such school, college or university, or by the spouse of
such a student, if such spouse is advised, at the time such
spouse commences +to perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide firancial assistance to
such student by such school, college, or university, and
sﬁch employment will not be covered by any program of
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unemployment insurance.

+%¥$--(J) Service performed by an individual under the
age of twenty-two (22} who is enrolled at a nonprofit or
public educational institution which normally maintains a
regular faculty and curriculum and normally has a regularly
organized body of students in attendance at the place where
its educational activities are carried cn as a student in a
full-time program, taken for credit at such institution,
which combines academic instruction with work experience, if
such service is an integral part of such program, and such
institution has so certified to the employer, except that
this subparagraph shall not apply to service performed in a
program established for or on behalf of an employer or group
of employers. -

4b6+--{K) Service performed in the employ of a
hospital, if such service is performed by a patient of the
hospital.

(k} "Employment office"™ means a free public employment
office, or branch therecf, operated by this state or
maintained as a part of a state-controlled system of public
employment offices, or such other free public employment
offices operated and maintained by the United States
government or its instrumentalities, as the division may
approve,

{1} "Fund" means the unemployment compensation fund
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established by this act, to which all contributions ang
payments in lieu of contributions are required and from
which all benefits provided under this act shall be paid.

{m} "State," includes, in addition tc the states of
the United States of America, the District of Columbia,
Puerto Rico, the Virgin Islands, and the bominion of Canada.

{n) ™Institution of higher education" for the purposes
of this section, means an education imstitution which:

(1) admits as regular students only individuals having
a certificate of graduation from a high schoel, or the
recognized equivalent of such a certificate;

(2) 1is legally authorized in this state to provide a
program of education beyond high school;

(3) provides an educational program for which it
awards a bachelor's or higher degree, or provides a program
which 1is acceptable for full credit toward such a degree, a
program of post-graduate or post-doctoral studies, or a
program of training to prepare students for gainful
employment in a recognized occupation; and

(4) is a public or other nonprofit institution.

(5) Notwithstanding any of the foregoing provisions of
this subsection, all colleges and universities in this state
are institutions of higher education for purposes of this
section.

(o) "Hospital™ means an institution which has been
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licensed, certified or approved by the state of Montana as a
hospital.

(p) "Board" means the board of labor appeals, provided
for in Title 8234, chapter 10."

-End-
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