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4 A BILL FOE AN ACT EBNTITLED: "ai aCT TO CONFOPM THEL 7 "HEIT
5 LOMAIN POWDRK CGEANTED TO REGULATED PUELIC UTILITIES WITH L.
) POWER GRANTLD THE DEPARTMENT OF HIGLWAYS; REPEALING VARIOUS
7 GRANTS OF EMINEKT DOMAIN POWER TO PERSONS NOT PUBLIC
g UTILITIES, COCPERATIVES, OR PUBLIC AGENCIES; PROVIDING FOR
9 JUDICIAL REVIEW OF A FPRESUMFTION OF WLDCESSITY; AMEWDIIG
10 SECTIONS 15-2204, 92-9902, AND 93-9910, PR.C.M. 1947; AND
11 REPLALING SECTIONS 50-801 THRCUGH 50-816, R.C.lM. 1947.
12
13 or It FHACTED BY THED LEGISLATURE OF THE STATE OF MOKTANA:
14 Section 1. Section 15-2204, R.C.M. 1947, is amended to
15 read as follows:
16 "15-2204. Ceneral powers. Each corporation shall have

17 power: '

1¢ {a) To have perpetual existence by its corporate name
18 unless a limited period of d&uration i1s stated in its
20 articles of incorpcration.

21 (b} To suc and be sued, complain and cdefend, in its
22 corporate name.

23 (c) To have a corporate seal which may be altered at
24 pleasure, and to use the same by causing it, or a facsimile
25 therecf, to be impressed or affixed or in any cther manner
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reproduced.

(d) To purchase, take, receive, lease, or otherwise
acguire, own, acld, improve, use and ctnerwise deal in and
with, real or personal property, or lany interest therein,
wherever situated.y--and-to-acguire-property-by-preoccedings
n-eminent-dematn

{e} To sell, convey, mortgage, pledge, lease, exchange,
transfer and otherwise dispose of all or any part of its
property and assets.

{(f} 7o 1lend money to, to guarantee tlie okligations of
and to otherwise assist its employees and, wupon the
affirmative wvote of the holders of a majority of the
outstanding shares of the corporation which are entitled to
vote for directors, to lend money to, to guarantee the
cbligations of and to otherwise assist its directors and
officers, bput no loans shall be wmade by a corporation
secured by its shares.

(g} To purcaase, take, receive, subscribe for, or
otherwise acquire, own, »20ld, vocte, use, employ, sell,
mortgage, lend, pledge, or otherwise dispose of, and
ctherwise use and deal in and with, shares or otner
interests in, or obligations of, other domestic or foreign
corperaticons, associations, partnerships, joint ventures,
co=operatives or individuals, or direct or indirect
obligations of the United States or of anv cotiner ¢overnment,

HBSZ.

-2-



1¢
11
12
13
14
15
1€
17
18
19
20
21
22

LC 0150

state, territery, governmental district or rnunicipality or
of any instrumentality thereof.

(h} TC make contracts and cuarantees and incur
liabilities, borrow money at such rates of interest as the
corporation may determine, issﬁe its notes, bonds, anc¢ other
ocbligations, and secure any of its cbligations by mortgage
or pleuge of 2ll or any of -its property, franchises and
income.

(i} 7o 1lerd money for its corporate purposes, invest
and reinvest its funds, and take and hold real and personal
property as security for the payment of funds so loaned or
invested.

{j) To conduct its business, carry on its operations,
and have offices ané exercise the powers granted by this act
in any state, territory, district, or possession of the
United States, or in any foreign country.

(k} Tc elect or appecint officers and agents of the
corporation, and define their duties and fix their
compensation. :

{1} To make and alter bylaws, not inconsistent with its
articles of incorporation or with the laws of this state,
for the administration and regulation of the affairs of the
corporation.

(m) To make donations for the public welfaie or for
charitable, religious, scientific or educational purposes,
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and in time of war to make donations in aid of war
activities.

{n}) In time of war to transact any lawful business in
aid of the United States in the prosecuticn of the war.

(0) To incdemnify any director or officer or forrer
director or officer of the corporation, or any gperson who
may have served at its request as a director or officer of
another corporetion in which it owns shares cof capital stock
or of which it is a creditor, acainst claims, liabilities,
expenses and costs necessarily incurred by him in connecticn
with the defense, compramise or settlement of any action,
suit or proceeding, civil or criminal, in which he is macde a
party by reascn of being or having been such directcr or
cfficer, except in relation to matters as tc which he shall
be adjudged in such action, suit or proceeding to ke liable
for negligence or misconduct in the performance of duty to
the corporation, and to make any other indemnification that
shall be authorized by the articles of incorporation or by
any bylaw or resolution adopted by the shareholcders after

notice.

(p) 10 pay pensions and retirement Lenefits and
establish pensicn plans, pensicn trusts, profit-sharing
rlans, stock bonus wplans, stocck option plans, insurance
rlans, and incentive plans for any or all of its directcrs,
officers and erplovees.
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{q) To ceasz its corporate activities and surrender its
corporate franchise.

{r) To have and exercise all powers neces3ary or
convenient to effect any or all of the purposes for which
the corporation is organized."

Section 2. Section 93-92902, R.C.M. 1947, is amended to
read as follows:

"93-9502, What are public uses, Subject to the
provisions of this chapter, the right of eminent domain may
be exercised in behalf of the following public uses:

1. 211 public uses authorized by the government of the
United States.

2. Public buildings and grounds for the use of the
state, and all other public wuses authorized by the
tegisiative-assembly-of-the-stakerlegislature.

3, Public buildings and grounds fer--the--use--gf-—-any
county;~—~Cityy-~-or——towny--or--schooi--diserictsr-~cannisy
aqueductsy-fiumesy-ditchesy-or-pipes-conduceing-wakery-heaty
ar-gas-for-the-use-of-the-inhabitants-of-any-——countyrs-—ciey;
or-townst-raising-the-panits-of-streams;-removing-obstruckions
theredromy--and--wideningy-deepening;-er-seratqataning-—thets
channelss-roadsq-gerectss-and-atieys: and all other public
uses for the benefit of any county, city, or town, or scuool
district, or the inhabitants thereof, which may be
authorized by the egisiative-assembiy: legislature; but the
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mode of appoertioning and collecting the costs of such
improvements shall be such as may be provided in the
statutes or ordinances by which the same may be authorized.
4. Wharvesy--decksy--piersy--chutes;-—-boomsy—-ferries;
bridgesy-—of-aii-hindss-private--roads;-~piank--and--turnpike
roadsy--raiiveads;-~cannisj-—ditchen;—fiumesy-agueducts;-and
pipes—-for-puptic-transpertationr-suppivina-minesy-mitisy-and
ameleers-for-the-reduction-of-eres-and-farming-netghborhoods
with-watery-and--drainage--and--recintming-—iandsy--and--£or
fieating-iogs-end-tumber-on-streams-net-navigablej-and-asites
Sites for reservoirs, necessary for collecting and storing
water. Provided, however, that such reservoir s5ites must
possess a public use demonstrable to the district court as
the highest and best use of the land.
S7~-Roadaj-tunneisy-ditchess-£fiumen;-pipesy-and-dumping
places-—for-—vworking-—-mines;--miiis;——or-—smeleers——for--ha
reduction~--of--press-alse-outiets;-naturat-er-stherwise-for
the-Elewr-deposte;—or-conduct-of-tatiings—or--refuse--matrayr
from--minesy--miiis--and-ameiters-for-the-reduction-of-oresy
aiso-an-eoceupancy-in-commen-py-the-owners-or-the--possessers
af-—different-—-mines--of-any-place-for-the-fiows-deposits-or
eonduct-ef-taitinga-er--refuse--matter—-£from—-thetr--severat
mineaqg--miitag--—er-smelters-for-reduction-of-ores;-and-sttes
for-renerveira-necessary-for-cotiecting-and--storrng--waters

Frevided;——hewever;-that-such-reserveir-siteas-must-possess-a
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pubiic-use-demonstreabie-ts-the-distrist-court-as-the-ntgnest
and-best-use-of-che-ltands

6r--Private-roads-teading—from-nighways--te--residences
er-farmer

Fr--Felephone-or-eiectrie-tighe-iiness

87~-Feltegraph-iiness

8 5. Sewerage of any city, county, or town, Oor any
subdivision thereof, whether incorporated or unincorporated,
or of any settlement consisting of not less than ten (10}
families, or of any public buildings belonging to the state,
or to any college or university.

187 -—FPramway-tiness

23z--Bleckrie-power—-tinasc

t2r--bogging-rativayss

1dr---Femporary--iogeing--reads-md-banking-grounds—£for
the-transpertation-eof-itogs-and--tldser-—preducts—-to--pubiie
streams;-iakesy-mitis;—ratireadss-osr-nighways;-for-such-time
as--the~~court-or-judge-may-determines-providedy-the-grounds
of-state-institutions~-be-excepteds

6. Transportation, communications, or energy

distribution facilities furnished to the public by a

cooperative or by a utility corporation whose ratesz are

regulated by the public service commission, following a

hearing and order under section 70-305. The order creates a

disputable presumption:
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(a) of the public necessity of tne proposed facilityv;

(b} that the taking of the interest sougint is
necessary therefor; and

(c) that the proposed facility is planned or located
in a manner which will be most compatible with the ¢reatest
public good and the least private injury.

347-7, Underground reservoirs suitable for storage oJf
natural gas."

357~ -Fo-mine-and-extract-oresy-metatg-or-minsrais-owned
by-—the--platneiff-—iscated-~bensath--ar-upsn-tihe-surface-of
preperty-wheve-the-titie-to-said-surface—-vests-—in——otherss
wrevidedy--hewevery-~the-use-af-the-surface-for-serio-mintng
er-epan-pii-mining-of--econi-—-{iresy--anv¥--mining--metnod--or
procass—~in—-wateh--the--straba--sr-averburden-is-wremaved-or
dispiaced-—in-order-to-extract-tne—coaii-is-net-a-nuniie--use
and-emtnent-domain-may-net-be-eneretscd-for-this-purpeser

Section 3. Section 93-9%10, i.C.:1°%. 1247, is amenued to
read as follows:

"33-9910. who may defend--answer of defandant. 11
persons named in the complaint, in occupation of, or
claiming an interest in, any of the property descriovea in
the complaint, or in the amount to be awarded for tiae takinc
thereof, taough not named, may appear. The answer oI each
appearing Jdefendant mwust o0& filed ana served upon tue
plaintiff, or upon any attorney for plaintiff, within a
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ceriod of fifteen (15) days after tae service of summons and
corplaint. The answer of eaca appearing defendant must
contain a specific allegation as to the total -amount which
sucii defendant claims is reasonable and just for the taking
of such defendant's lands or other real property or interest

therein. If the answer of a defendant disputes a

presumption created under sections 32-3904 or 70-305, the

plaintiff shall file the record upon which tne findings and

order are vased."

Section 4. There is a new R.C.M. section numbered
70-305 that.reads as follows:

Section 70-305. Trocedure for obtaining eminent domain
authority. (1) A corporation or other perscn furnishing
railroad, telecommunications, electricity, natural gas or
pipeline services, sunject to rate regulation by the public
services commission, or a cooperative furnishing any of
these services, may acguire real property througll eminent
domain proceedings for a right-of-way when authorized as
provided under this section and section 93-9911, The party
seeking to acquire the property must obtain an order from
the commission, or if the proposed use is regulated under
the Utility Siting Act, from the board of natural resources

and conservatiomn.
(2} An order approving eminent domain proceedings
under tnis section shall include findings, based upon a
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record, that:

(a) public interest and necessity require the
construction or completion by the applicant of the proposed
facility for a public purpose recognized by statute;

(b) the interest described in the order and sought +to
be condemned is necessary for the facility; and

{c) the facility is planned and located in a manner
which will be compatible with the greatest public good and
the least private injury.

(3) The record supporting the findinus shall be made
by the hearing provided under section 70-809, if the
proposed use is regulated under the Utility Siting Act, or
by a substantially equivalent hearing conducted by the
public service commission in other cases. The »ublic
service commission may make rules for the conduct of suéh
hearings.

Section 5. Repealer. Sections 50-801 through 50-816,
R.C.il. 1247, are repeéled.

-End-

o HEB YL



44th Legislature

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

E3 0082/02

Approved by Committee
on Judiciary
HOUSE BILL NO. 82

INTRODUCED BY DRISCOLL, MELOY, HARPER

A BILL FOR AN ACT ENTITLED: "AN ACT TO CONFORM THE EMINENT
DOMAIN POWER GRANTED TO REGULATED PUBLIC UTILITIES WITH THE
POWER GRANTED THL DEPARTMENT OF HIGHWAYS; REPEALING VARIOQUS
GRANTS OF EMINENT DOMAIN POWER TO PERSONS NOT PUBLIC
UTILITIES, COOPERATIVES, OR PUBLIC AGENCIES; PROVIDING FOR
JUDICIAL REVIEW OF A PRESUMPTION OF NECESSITY; AMENDING
SECTIONS 15-2204, 93-9902, AND 93-9%10, R.C.M. 1947; AND

REPEALING SECTIONS 50-801 THROUGH 50-816, R,C.M. 1947.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 15-2204, R.C.M. 1947, is amended to
read as follows:

"15-2204. General powers. Each corporation shall have
power:

{a) To have perpetual existence by its corporate name
unless a limited period of duration is stated in its
articles of incorporation.

{(b) To sue and be sued, complain and defend, in its

corporate name.

{c) To have a corporate seal which may be altered at
pleasure, and to use the same by causing it, or a facsimile

thereof, to be impressed or affixed or in any cother manner
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reprcoduced.

(d) To purchase, take, receive, 1lease, or otherwise
acquire, own, hold, improve, use and otherwise deal in and
with, real or personal property, or any interest therein,
wherever situatedy, and-te-aequire-property-by-proceecdings

in—eminent-dematn AND TO ACQUIRE PROPERTY BY PROCEEDINGS 1IN

EMINENT DOMAIN, WHERE SUCH POWER IS GRANTILD BY LAW. )

(e} To sell, convey, mortgage, pledge, lease,
exchange, transfer and otherwise dispose of all or any part
of its property and assets.

(f} To lend money to, to guarantee the obligations of
and to otherwise assist its employees and, upon the
affirmative wvote of the holders of a majority of the
ocutstanding shares of the corperation which are entitled to
vote for directors, to lend money to, to guarantee the
obligations of and to otherwise assist its directors and
officers, but no loans shall be made by a corporation
secured by its shares.

(g} To purchase, take, receive, subscribe for, or
otherwise acquire, own, hold, vote, use, employ, sell,
mortgage, lend, pledge, or otherwise éispose of, and
otherwise use and deal in and with, shares or other
interests in, or obligations of, other domestic or foreign
corporations, associations, partnerships, Jjoint wventures,
co-gperatives. or individuals, or direct or indirect
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obligations of the United States or of any other government,
state, territory, governmental district or municipality or
of any instrumentality thereof.

(h) To make contracts and guarantees and incur
liabilities, borrow money at such rates of interest as the
corporation nay determine, issue its notes, bonds, and other
obligations, and secure any of its obligations by mortgage
or pledge of all or any of its property, franchises and
income.

{i}) To lend money for its corporate purposes, invest
and reinvest its funds, and take and hold real and personal
property as security for the payment of funds sc loaned or
invested.

(i} To conduct its business, carry on its operations,
and have offices and exercise the powers granted by this act
in any state, territory, district, or possession of the
United States, or in any foreign country.

(k) To elect or appoint officers and agents of the
corporaticn, and dJdefine their duties and fix their
compensation.

{1} To. make and alter bylaws, not inconsistent with
its articles of incorporation or with the laws of this
state, for the administration and regulation of the affairs
of the corporation.

(m) To make donations for the public welfare or for
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charitable, religious, scientific or educational purposes,
and in time of war to make donations in aid of war
activities,

{n) In time of war to transact any lawful business in
aid of the United States in the prosecution of the war,

{0} To indemnify any director or officer or former
director or officer of the corporation, or any person who
may have served at its request as a director or officer of
another corporation in which it owns shares of capital stock
or of which it is a creditor, against claims, liabilities,
expenses and costs necessarily incurred by him in connection
with the defense, compromise or settlement of any action,
suit or proceeding, civil or criminal, in which he is made a
party by reason of being or having been such director or
officer, except in relation to matters as to which he shall
be adjudged in such action, suit or proceeding to be liable
for negligence or misconduct in the performance of duty to
the corporation, and to make any other indemnification that
shall be authorized by the articles of incorporation or by
any bylaw or resolution adopted by the shareholders after
notice.

(p} To pay pensions and retirement benefits and
establish pension plans, pension trusts, profit-sharing
plans, stock bonus plans, stock option plans, insurance
plans, and incentive plans for any or all of its directors,

-4- HB 82
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cfficers and employees.

{q) To cease its corporate activities and surrender
its corporate franchise.

(r) To have and exercise all powers necessary or
convenient to effect any or all of the purposes for wnich
the corporation is organized."

"Section 2. Section 93-9302, R.C.M. 1947, is amended to
read as follows:

"93-9302. What are public uses, Subject to the
provisions of this chapter, the right of eminent domain may
be exercised in behalf of the following puhlic uses:

1. &all puklic uses authorized by the government of the
United States.

2. Public buildings and grounds for the use of the
state, and all other public wuses authorized by the
legisiative-assembiy-ef-the-state legislature.

3. Public buildings and grounds €fer-the-use-ocf-any
eeuntyy——eityy--er——tewn7-—er--seheei-—-distriet51---eanais7
equeductsT-fiumes7-d§tehe57—or—pipes—condueting-water7-heatr
or-~gas--for-the-use-cf-the-inhakitants-sf-any-countyy-ettys
er-tewnt—-raising-the-banks-sf-skreamsy-removing-obatruetions
thereéremy-and-widenings-deepeningy-or--peratghtening-—thetr

channeiss--roadsr--streetsy-and-atieys; and all other public

uges for the benefit of any county, city, or town, or school

district, or the inhabitants thereof, which may be

~5- HB 82
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authorized by the iegqisiative-nssembiy legislature; but the
mode of apportioning and collecting ‘the costs of such
improvements shall be such as may be provided 1in the
statutes or ordinances by which the same may be authorized.

4, Wharvess--docks;--pierss--chutes;-—boomsy-—-ferriesy
bridges;-of-att-kindsy-private-~rondsy—-plank--and--turnpike
roadsy—-ratriroadsy--ecanatsy--ditchesy-£iumesy-agqueductsy-and
pipes-for-publie-transpertation;-suppiying-minesy-mitisy-and
smeiteés-foz-the-zeduetien-ef—e:es-and—éarming-neighborhoeds
with-waterr-and--dratnage—-and-~rectaiming--tandsy--and--for
fionting-togas—and-iumber-~on-streams-not-navigabtes-and-stees
Sites for reservoirsy-neeessary-for-coilecting-and-storing
waters—~Provided;-howevery-that-such--reservotr--sites--muse
posseas-—a--publie-use-demonstrabie—ta-the-district-court-as

the--highest-—and--best--use——-sf--the--3and NECESSZRY FOR

AGRICUCLTURE AND PUBLIC WATER SUPPLIES.

Sr~-Roadsy-tunnelsy-ditehesy-£iumensy-pipesy—and-dumping
plases--for--working--minegyr--mitiss-—-or--smeleers--for--the
reduetion-—~of--aress-nise-outictay-nacurat-er-otherwisey-for
ehe-fitowr-deposteyr~or-~conduckt-of-tatiings-or—-~-refuse-~-mateer
f:em--minesy--miiis--ané-smeiters-for-the-;eduetien—ef-eresy
alse-an-eccupaney—in-commen-py-the-owners-sr-the--possessers
of--different--mines--af-any-place-for~the-fiowy-deposity-or
canduct-ef-tniiings—er——refusc—-ﬁatter--irom—-their-—severai

minesz--mitisg-—or-smetters-for-reduction-of-ores;-and-sites

—-6= H3 82
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for-reserveoirs-neceasary-for-coitecting-and--storing--wakers
Providedy;-hewevefy-that-sueh—reserveir-sites-muat-pessess-a
publie-use-demonstrabie-to-the-diserise~-conrt-as-the-highest
and-best-use-af-ehe~tands

63--5. Private--ronds—--lteading—--from-—-highways-—-to

restdences--av-£farmas PRIVATE ROADS LEADING FROM HIGHWAYS TO

RESIDENCES OR FARMS.

6. RIGHTS TO CCHNSTRUCT, MAINTAIN AND USE DITCHES,

CANALS, DIVERSION SYSTEMS, OR LATERALS FOR AGRICULTIURAL OR

DOMESTIC USES.

Fr--Fetephone-or-etectrie-ttght~tiness

8v-—Fetegraph-iiness

9r—=5r~=~7, Sewerage of any city, county, or town, or
any subdivision thereof, whether incorporated or
unincorporated, or of any settlement consisting of not less
than ten (10) families, or of any public buildings belonging
to the state, or to any college or university.

§r-Framway—tinesc

}iv~Eiectrie-power-iinessc

t2r-bogging-rasiwayss

$3:-8. Femporary-iegying-roads-and-banking-grounds-feor
the-eranapertetion-of-togs-and--simber--preduces——to--pubiie
streamsy-takesy-mitis;-rativoads;-or-highwaysy-£for-suech-time
as-—the--ecourt-or-judge-may-detarmines-provideds-the-greunds

of-seata—instibtutions~pe-exeepreds TEMPCRARY LOGGING ROADS.
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6r--9, Transportation, communications, or energy
distribution facilities furnished to the public by a

cooperative, or by a utility corporation whose rates are

regulated by the public service commission, following a

hearing and order OR CERTIFICATE under section 70-305. The

order OR CERTIFICATE .creates a disputable presumption:

{a) of the public necessity of the proposed facility;

(b) that the taking of the interest sought is

necessary therefor; and

(c) that the proposed facility is planned or located

in a manner which will be most compatible with the greatest

public good and the least private injury.

t4s=-F5~~10., Underground reservoirs suitable for storage
of natural gas.

5r-Fo-mine-and-extract-oresy-metais-or-minerats--owned
by-—the--plaintiff--tocated-~penenth--or-upon-the-surface-of
properéy-where-the-titie-ro-sntd-surface--vests——-in--otherss
providedy—-Heweverj--the-use-of-the-surfade-for-serip-mining
ériopen—pit-méning-ef—-eeai——+ifefy-—any—-mining-améthed——er
process-——in-—~which--the-cstrabg-—or-overpntden-is-removed-ar
dispiaced-in-order-to-dntract-the-coal}-is-not-a-pabiic--vse
and-eminent—demain-may-not-be-exereised-for—this-purpesex”

Section 3. Section §$3-9910, R,C.M. 1947, is amended to
read as follows:

"93-9510, Who may defend =-- answer of defendant, All

-8 13 g2



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

H3 00l2/02

persons named 1in the complaint, in occupation of, or
claiming an interest in, any of the property described in
the complaint, or in the amount to be awarded for the taking
thereof, though not named, may appear. The answer of each
appearing defendant must be filed and served upon the
plaintiff, or upon any attorney for plaintiff, within a
period of fifteen (15} days after the service of summons and
complaint. The answer of each appearing defendant must
contain a specific allegation as to the total amount which
such defendant claims is reascnable and just for the taking
of such defendant's lands or other real property or interest

therein. If the answer of a defendant disputes a

presumption created under sections 32-3904 or 70-305, the

plaintiff shall file the record upon which the findings and

order are based.”

Section 4. There is a npnew R.C.M. section numbered
70-305 that reads as follows:

Section 70-305. Procedure for obtaining eminent domain
authority. (1) A corporation or other persen furnishing

AGRICULTURAL, WOOD PRODUCTS, railrcad, telecommunications,

electricity, natural gas or pipeline services, sukject to
rate regulation by the public services commission, or a
cooperative furnishing any of these services, may acquire
real property through eminent domain proceedings for a
right-of-way when authorized as provided under this section
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and section 93-9911. The party seeking to acquire the
property must obtain an corder from the cbmmission, or-té-the
propesed-use-is—-reguisted-under-the-detitty-Siting-Acts-frem
the--hoard--of--naturai--resouress-—and--conservation OR &

CERTIFICATE OF ENVIRONMENTAL COMPATIBILITY AND PUBLIC NELD

FROM THE 30ARD OF NATURAL RESOURCES AND CONSERVATION, IF THE

PROPOSED USE IS REGULATED BY THE UTILITY SITING ACT.

{2} An order OR CERTIFICATE approving eminent domain
proceedings under this section shall include findings, based
upon a record, that:

{a) public interest and necessity require the
construction or completion by the applicant of the proposed
facility for a public purpose recognized by statute;

{b} the interest described in the order and sought to
be condemned is necessary for the facility; and

{c) the facility is planned and located in a manner

which will be compatible with the greatest public good and
the least private iniury.

(3) The record supporting the findings shall be made
by the hearing provided under section 70-80%, if the
proposed use is regulated under the Utilit§ Siting Act, or
by a substantially eqguivalent hearing conducted by the
public service commission in other cases. The public
service commission may make rules for the conduct of such
hearings.

-10=- H3 82



Section 5.

Repealer.

R.C.M. 1947, are repealed.

HB 0082/02

Sections 50-801 through 50-815,

-End-
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HOUSE BILL NO. 82

INTRODUCED BY DRISCOLL, MELOY, HARPER

A BILL FOR AN ACT ENTITLED: "AN ACT TO CONFORM THE EMINENT
DOMAIN POWER GRANTED TO REGULATED PUBLIC UTILITIES WITH THE
POWER GRANTED THE DEPARTMENT OF HIGHWAYS; REPEALING VARIOUS
GRANTS OF EMINENT DOMAIN POWER TO PERSONS NOT PUBLIC
UTILITIES, COOPERATIVES, OR PUBLIC AGENCIES; PROVIDING FOR
JUDICIAL REVIEW OF A PRESUMPTION OF NECESSITY; AMENDING
SECTIONS 15-2204, 93-9902, AND 93-9910, R.C.M. 1947; 2AND

REPEALING SECTIONS 50-801 THROUGH 50-816, R.C.M. 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 15-2204, R.C.M. 1947, is amended to
read as follows:

"15-2204. General powers. Each corporation shall have
power:

{a} To have perpetual existence by its corporate name
unless a limited period of duration is stated in its
articles of incorporation.

{(b) To sue and be sued, complain and defend, in its
corporate name,

(c) To have a corporate seal which mav be altered at
pleasure, and to use the same by causino it, or a facsimile

thereof, to be impressed or affixed or in any other manner

THIRD READIWNG
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reproduced,

{d} To purchase, take, receive, lease, or otherwise
acquire, own, hold, improve, use and otherwise deal in and
with, real or personal property, or any ‘interest therein,
wherever situatedy, end-te-seguire-preperty-by-prececdings

sn-eminent-domain AND TO ACQUIRE PROPERTY BY PROCEEDINGS IN

EMINENT DOMAIN, WHRRE--SUEH--POWER~-E5--GRANVEB-BY¥-LAW FOR

PUBLIC USES AS DEFINED BY 93-9902,

(e} To sell, convey, mortgage, pledge, lease,
exchange, transfer and cotherwise dispose of all or any part
of its property and assets.

(£} To lend money to, to guarantee the obligations of
and to otherwise assist its employees and, upon the
affirmative vote of the holders of a majority of the
outstanding shares of the corporation which are entitled to

vote for directors, to lend money to, to guarantee the

obligations of and to otherwise assist its directors and
officers, but no 1loans shall be made by a corporation
secured by its shares.

{g) To purchase, take, receive, subscribe for, or
otherwise acquire, own, hold, vote, use, employ, sell,
mortgage, lend, pledge, or -otherwise dispose of, and
otherwise wuse and deal in and with, shares or other
interests in, or obligations of, other domestic or foreign
corporations, associations, partnerships, Jjoint wventures,

-2 HB 82
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co-operatives or individuals, or direct or indirect
obligations of the United States or of any other government,
state, territory, governmental diétrict or municipality or
of any instrumentality thereof.

{h} To make contracts and guarantees and incur
liabilities, borrow money at such rates of interest as the
corporation may determine, issue its notes, bonds, and other
cbligations, and secure any of its obligations by mortgage
or pledge of all or any of its property, franchises and
incame{

(1) To lend money for its corporate purposes, invest
and reinvest its funds, and take and hold real and personal
property as security for the payment of funds so loaned or
invested.

(j)' To conduct its business, carry on its operations,
and have offices and exercise the powers granted by this act
in any state, territory, district, or possession of the
United States, or in any foreign country.

{k) To elect or appoint officers and agents of the
corporation, and define their duties and fix their
compensation,

(1} To make and alter bylaws, not inconsistent with

its articles of incorporation or with the laws of this

" gtate, for the administration and regulation of the affairs

of the corporation.

-3- HB 82
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(m} To make donations for the public welfare or for
charitable, religious, scientific or educational purposes,
and in time of war to maker donations in aid of war
activities.

{n) In time of war to transact any lawful business in
aid of the United States in the prosecution of the war.

(o) To indemnify any director or officer or former
director or officer of the corporation, or any person who
may have served at its request as a director or officer of
another corporation in which it owns shares of capital stock
or of which it is a creditor, against claims, liabilities,
expenses and costs necessarily incurred by him in connection
with the defense, compromise or settlement of any action,
suit or proceeding, civil or criminal, in which he is made a
party by reason of being or having been such director or
officer, except in relation to matters as to which he shall
be adjudged in such action, suit or proceeding to'be liable
for negligence or misconduct in the performance of duty to
the corporation, and to make any other indemnification that
shall be authorized by the articles of incorporation or by
any bylaw or resolution adopted by the shareholders after
notice.,

(p) To pay pensiong and retirement benefits and
establish pension plans, pension trusts, profit-sharing
plans, stock bonus plans, stock option plans, insurance

-4- HB 82
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plans, and incentive plans for any or all of its directors,
officers and employees.

(g} To cease its corporate activities and surrender
its corporate franchise.

(r} To have and exercise all powers necessary or
convenient to effect any or all of the purposes for which
the corporation is organized."”

Section 2. Section 93-9902, R.C.M. 1947, is amended to
read as follows:

"93-9902, What are public uses. Subject to the
provisions of this cﬁapter, the right of eminent domain may
be exercised in behalf of the following public uses:

1. All public uses authorized by the government of the
United States.

2. Public buildings and grounds for the use of the
state, and all other public uses authorized by the
tegisiative-assembiy-ef-the-skake legislature.

3. Public buildings and grounds fer--the—-use--ef--any
eeantyy——-eieyy---er—-tewnf—-e!--seheo}--distriets7-—eanai37
equeéuetsT—fiumesy-dieehes7—e!—pipes-ecnéueting-wnter7-heat7
er—gas-ie!-the-use—ef-the-inhahitants-oi—any——eeunty7——eity7
ef—tewnf—!aising—the-banks—ef—streemST—zemeving-ebstrustéens
eherefromy~—-and--wideningy-deepeningy-er-stratghtening-their

channeiss-readar-serectsy-and-atieysy and all other public

uses for the benefit of any county, city, or town, or school

-5= HB 82
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district, or the inhabitants thereof, which may be
authorized by the iegislative-assembly legislature; but the
mode of apportioning and collecting the costs of such
improvements shall be such as may be provided in the
statutes or ordinances by which the same may be authorized.

4, Wharvesy-~dechksy--piersy--chutesy-~boomsy--ferriesy
bridgesy—-af--atl--hindsy--private-readsy-piank-and-turmpike
roaday-raidroadsy-canatsy-ditcheny--£fiumesy--agqueducesy—-and
pipes-for-public-transportationy-supplying-mines;-miitay-and
smetiers—-for-the~reduction~-of-ores—and-farming-neighborheecds
with-~waktery-~and--dratnage--and--reeltaiming--iandsy-and-for
fienting-logs-and-jumber-on-streams-net-navigebley-and-stkes
Sites for reservoirsy-neeessary-fer-colieeting--end--stering
watery---FProvidedr--howevery-—chat-such-reservoir-sites-muse
possess-a-publie-use-demenstrabie-te-the-distriet--coure——-as

ahe-m-highenst-—-and--bese--use--aé--the--kand NECESSARY FOR
2GRICULTURE AND PUBLIC WATER SUPPLIES.

Sr-~Reoadsy-tunneiss-ditchesy-£fiumesy-pipes;-and~-dumping
ptaees--for--werking--minesy--miiisy--er--smeteers-—-for--che
reduestion-~gf--oress-aine-outletsy-naturai-er-otheryisey-for
the-£iowy-deposity-or-eonduet-eof-tatlings-or-~refuse--makter
£rem—-minesy--miils--and-smetters-£for-bhe-reduction-of-eresy
aiso-an-eceupaney-in-commor~by-the-ewners-er-£he--posaesasers
ef--different-—~mines--ef-any-piace-for~the-fiow;-deposiey-or
conduct-ai-tailings-er-—refuse--matter--fven--their--geveral
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minesy—-mitisy-—er-ameleewn-for-reduction-af-oresy-and-asites
for-reserveivs—necessary-£for-coiiecking-and--storing-—-wakesrs
Providedy--howevery-that-such-reserveir-sites-muste-possess-a
puhiie-use-aemonstrabie-te-ehe-dést!ist—eouzt-as-tﬁe-highese
and-best-use-af-the-iands

67==5., Private--reads-—-leading---frem-~-highways——-ve

residenees--or-farms: PRIVATE ROADS LEADING FROM HIGHWAYS TO

RESIDENCES OR FARMS,

6. RIGHTS TQ CONSTRUCT,- MAINTAIN AND USE DITCHES,

CANALS, DIVERSION SYSTEMS, OR LATERALS FOR AGRICULTURAL OR

DOMESTIC USES.
Fr--Feiephone-ar-etechrie-iight-iiness
8r~—Feiegraph-iines:
9v--5¢y~--7. Sewerage of any vity, county, or town, or
any subdivisicn therecf, whether incorporated or

unincorporated, or of any settlement consisting of not less

than ten {10} families, or of any public buildings belonging’

to the state, or to any college or university.
16r-Framvay-iiness
iir-Blegbrie~pawer-linenr
idr-bogging-rativaysr

23v—8. Femporary-ieggina-roads-and-banking-grounds-for

the-transpersation-of-ioge-and--timser——product to~-publie
sereampsy-iakesy-miiisy-raiivoadsy-or-highwaysy—for-such-time
as-=ihe--gours-sr-dudge~may-determine r-provideds-the-grounds

-F- HB 82
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sf-seate—inskitutiona-be-eneeptedry TEMPORARY LOGGING ROADS.

67--9, Transportatioh, communications, or energy
distribution facilities furnished to the public by a

cooperative, RAILROAD, or by a utility corporation whese

fatkes--are regulated by the public service commission,

following a hearing and order OR CERTIFICATE under section

70-305. The order OR CERTIFICATE creates a disputable

presumptions:
{a) of the public necessity of the propoged facility;

{b) that the taking of the interest sought is

necessary therefor; and

{(c} that the proposed facility is planned or located

in a manner which will be most compatible with the greatest

public good and the least private injury.

24r=-Fy=--10. Underground reservoirs suitable for storage
of natural gas.
i5y-Re-mine-and-extract-oresy-metats-er-minerats--owned
by--the-~piatntifi--iocated--bencath--or-upen-the-surface-of
prepesrty-where~-the~tibie-to-satd-surface~~vests—-in--otherss
previdedy--howevery--the-use~of-tha-surfaca-for-astrip-ninineg
er-epen-pit-mining-of--ceal-~tirery--any--mining--method--or
precens-—in--vwhich--the--sirata-——eor-overburden-ia-remeved-or
displaccid-in-order-to-entragh-the-coaty-in-not~-a-publie--use
and~eminent-domain-may-net-be-exereised-for-this-purseses”
Section 3. Section 93-9910, R.C.M. 1947, is amended to
-8- HB 82
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read as follows:

"93-9910. Who may defend -- answer of defendant., 2ll
persons named in the complaint, in occupation of, or
claiming an interest in, any of the property described in
the complaint, oxr in the amount to be awarded for the taking
thereof, though not named, may appear. The answer of each
appearing defendant must be filed and served upon the
plaintiff, or upon any attorney for wplaintiff, within a
pericd of fifteen (15) days after the service of summons and
complaint. The answer of each appearing defendant must
contain a specific allegation as to the total amount which
such defendant claims is reasonable and just for the taking
of such defendant's lands or other real property or interest

therein. If the answer of a defendant disputes a

presumption created under sections 32-3904 or 70-305, the

plaintifi shall file the record upon which the findings and

order are based.”

Section 4, There 1is a new R,C.M. section numbered
70-305 that reads as follows:

Section 70-305. Procedure for obtaining eminent domain
authority. (1) A corporation or other persen furnishing

AGREICURPURALy—-WOOB--FPREDUETPSy railroad, telecommunications,

electricity, natural gas or pipeline services, subject +to
#mee regulation by the public services commission, or a
cooperative furnishing any of these services, may acquire
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real property through eminent domain proceedings for a
right-of-way when authorized as provided under this section
and section 93-9911, The party seeking to acquire the
property must obtain an order from the commission, er-if-the
prepessd-uge-is-reguinted-under-the~teittty-Stting-Acty~-frem
the~-beoard--of--naturai--rescuress--and--conservaeion OF A

CERTIFICATE OF ENVIRONMENTAL COMPATIBILITY AND PUBLIC NEED

FROM THE BOARD OF NATURAL RESOURCES AND CONSERVATION, IF THE

PROPOSED USE IS REGULATED BY THE UTILITY SITING ACT.

(2) An order OR CERTIFICATE approving eminent domain
proceedings under this section shall include findings, based
upon a record, that:

{a) public interest and necessity require the
construction or completion by the applicant of the proposed
facility for a public purpose recognized by statute;

(b) the interest described in the order and sought to
be condemned is necessary for the facility: and

{c} the facility is planned and located in a manner
which will be compatible with the greatest public good and
the least private injury.

(3) The record supporting the findings shall be made
by the hearing provided under section 70-809, if the
proposed use is regulated under the Utility Siting #Act, or
by a substantially eguivalent hearing conducted by the
public service commission in other cases. The public

-10- HB 82
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service commission may make rules for the conduct of such
hearings.

Section 5. Repealer. Sections 50-801 through 50-816,
R.C.M. 1947, are repealed.

=-End=
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March 20, 1975

SENATE COMMITTEE ON JUDICIARY

AMENDMENTS TO HOUSE BILL NO. 82

That House Bill No. 82, third reading, be amended as follows:

1.

6.

Amend pag

e 6, section 2, line 13.

Following: 1line 12

Strike:
Insert:

Amend pag

"Sites"
"Railroads and sitesg"

e 7, section 2, line 9.

Following: "USE"

Insert:

"pipelines, aqueducts,"

Amend page 7, section 2, line 10.
I'ollowing: "AGRICULTURAL"

Insert:

, industrial"

Amend page 8, section 2, line 1.
Following: "TEMPORARY"

Insert:

Amend page
Followin
Insert:

Amend page
Followin
Insert:

Amend page
Followin
Strike:

Amend page
Followin
Insert:

"easements for"

8, section 2, line 1.
g: "LOGGING"
"or mining"

8, section 2, line 1.

g "EO_A_Q_S"

"for such time as the court may determine"
8, section 2, line 4.

g2 "cooperative"

" RAILROAD,"

2

8, section 2, line 1l6.
g: line 16
"11. Bevelopment of geothermal energy sources.

12, To mine and extract ores, metals or minerals
owned by the plaintiff located beneath or upon the
surface of property where the title to the surface
vests in another and where actual mining of those
ores, metals or minerals or of the contiguous body
of ores, metals or minerals was undertaken for a
total of at least four (4) months prior to the
effective date of this act provided, however, the
use of the surface for strip mioning or open pit



minin* of coal is not a public use and eminent
domain may not be exercised for this purpose.
"Strip mining" or "open pit mining'" means any
mining method or process in which the strata
or overburden is removed or displaced in order
to extract ores, metals or minerals."

9, Amend page 9, section 3, line 15.
Following: "under"
Strike: "sections 32-3904 or"
Insert: "section"

10. Amend page 9, section 3, line 22.
Following: "PRODHEFE;"
Strike: "railroad,"



