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I:;;T;{OuLC£0 BY 

,c, GILL FOE AN ACT E!!TITLED: • AU .".CT TO CONFOP.N THE ?' ':·;E:JT 

UOLAL- PO\':::R GRA:;'IEI:' TO REGULATE.D PCBLIC Ul'ILIT ILS IHTH ' • .,::; 

Pm·:ER GRANTLD TEE DEPART!>;ENT OF HIG!lW.I'.YS; REPEALING VARIOUS 

GRA:<TS OF EhHEt-;T DOl-lAIN POWER TO PERSONS NOT PtJBLIC 

UTILITILS, COOPERATIVES, OP. PG!3LIC AGENCIES; PROVIDilJG FOR 

JUDICIAL KEVIE~i OF A PI<ESUillTION OF i;I:CESSITY; Ai:ENDI,JG 

SECTIONS 15-2204, 93-9902, AND 93-9910, P..C.L 1947; A:lD 

REPE/.LING SECTIONS 50-801 THRJIJGH 50-816, R. C.l~. 194 7. 

Dr 1'"1 <::-:.:;cn:o BY THI: Li:GISLATURE OF THE ST!'.TE OF MOKTANA: 

Section 1. Section 15-2204, R.C.~'. 1947, is amended to 

read as follows: 

"15-2204. General powers. Each corporation shall have 

power: 

(a) To i1ave perpetual existence by its corporate r.ame 

c.nless a limited lJeriod of curation ~s statec in its 

articles of incorporation. 

(b) To sue and be sued, complain and ~efend, in its 

corl'orate name. 

(c) To l1ave a corporate seal which may be altered at 

pleasure, and to use the same by causing it, or a facsirr.ile 

thereof, to be impressed or affixed or in any other manner 
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reproduced. 

(d) To purchase, take, receive, lease, or otnen'ise 

ac~uire, own, hold, improve, use and otnerwise de~l in and 

with, real or personal property, or any interest therein, 

wherever situated.T--afta-~e-aeq~~~e-~re~e~~y-by-~~eeeea~ft~~ 

~ft-eM~fteft~-aeme~ft 

(e) To sell, convey, mortgage, pledge, lease, exchange, 

transfer and otherwise dispose of all or any part of its 

property and assets. 

(f) To lend money to, to guarantee ete obligations of 

and to otherwise assist its employees and, upon the 

affirmative vote of the holders of a majority of the 

outstanding shares of the corporation which are entitled to 

vote for directors, to lend money to, to guarantee the 

obligations of and to otherwise assist its directors and 

officers, but no loans shall be ~ade by a corporation 

secured by its shares. 

(g) To purc~ase, take, receive, subscribe for, or 

otherwise acquire, own, :'lold, vote, use, employ, sell, 

mortgage, lend, pledge, or otherwise dis?ose of, and 

otherwise use and deal in and with, shares or oti1er 

interests in, or obligations of, other domestic or foreign 

corporations, associations, partnersi1ips, joint ventures, 

co-operatives or individuals, or direct or iadirect 

obligations of the United States or of an:; otner sovernment, 
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state, territory, governmental district or r:unicipality or 

of any instrumentality thereof. 

(h) Tc make contracts and guarantees and incur 

liabilities, borrow noney at such rates of interest as the 

corporation may c:<eterrr.ine, issue its notes, bonds, an6 other 

obli<;a tions, anC: secure any of its obligations by mortgage 

or ple~ge of all or any of its property, franchises and 

income. 

(i} 'lo lend IT'Dney for its corporate purposes, invest 

and reinvest its funds, and take and hold real and personal 

property as security for the payment of funds so loaned or 

invested. 

(j} To conduct its business, carry on its operations, 

and have offices anC: exercise the powers granted by this act 

in any state, territory, district, or possession of tr.e 

United States, or in any foreign country. 

(k) To elect or appoint 

corporation, 

COTI'fJensation. 

and define 

officers and 

their duties 

agents of the 

and fix their 

(1) To make and alter bylaws, not inconsistent with its 

articles of incorporation or with the laws of this state, 

for the administration and regulation of the affairs of the 

corporation. 

(m) To ~ake donations for the public welfare or for 

charitable, religious, scientific or educational purposes, 
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and in tin1e of war to make donations in aiC: of war 

activities. 

(n) In time of war to transact any lawful business ir. 

aid of the United States in the prosecution of the war. 

(o) To indemnify any director or officer or forn·.er 

director or officer of the corporation, or any person v.•ho 

may have served at its reguest as a C:irector or officer of 

another corpore.tion in which it owns shares of capital stock 

or of which it is a creditor, against claims, liabilities, 

expenses and costs necessarily incurred by hL~ in connection 

with the defense, compromise or settlement of any action, 

suit or proceeding, civil or criminal, in which he is maae a 

party by reason of being or having been such director or 

officer, except in relation to matters as to which he shall 

be adjudged in such action, suit or proceeding to be liable 

for neglio;ence or misconduct in the performance of duty to 

the corporation, and to make any other ir.ciemnif ication that 

shall be authorized by the articles of incorporation or by 

any byltiw or resolution adoptee by the shareholders after 

notice. 

(p} 'lo pay pensions and retirement benefits and 

establish pension plans, pension trusts, Frofi t-si1arino;r 

plans, stock bonus ylans, stock option plans, insurance 

rl ans, and ir.centive plans for any or all of its < irec tcrs, 

officers ana ercployees. 

-4-



1 

2 

3 

~ 

5 

6 

7 

il 

9 

10 

ll 

12 

13 

14 

15 

H 

17 

lS 

19 

20 

21 

22 

23 

24 

25 

LC 0150 

(q) To ceas~ its corporate activities and surrender i~s 

corporate franchise. 

(r) To have and exercise all powers necessary or 

convenient to effect any or all of the purposes for ,.,hich 

the corporation is organized." 

Section 2. Section 93-9902, R.C.M. 1'147, is amended to 

read as follows: 

"93-'1902. What are public uses, Subject to the 

provisions of this chapter, the right of eminent domain aay 

be exercised in behalf of the following public uses: 

1. All public uses authorized by the government of the 

United States. 

2. Public buildings and grounds for the use of the 

state, and all other public uses authorized by the 

~e~ie~a~~ve-aeeeme~~-e~-~e-e~a~e~legislature. 

3. Public buildings and grounds ~er--~e--~ee--e~--aay 

ee~a~y,---e~~y7---er--~ewft7--er--ee~ee~--a~e~r~e~e~--eefta~e7 

e~~ee~e~e7-i~~ee7-e~~e~ee,-er-p~pee-eeaa~e~~a~-we~er,-hea~7 

er-~ae-fer-~he-~ee-e~-~he-~ahab~~aa~e-~-aay--ee~n~y,--ei~Y7 

er-~ew"~-raiein~-~he-&aftke-e~-e~reame,-reme¥ift~-ebe~r~e~iefte 

~hereirem7--ane--wieeft~ft~7-eeepeft~ft~;-er-e~rei~~~eftift~-~e*r 

ehanne~e,-ree~e7-e~ree~e,-an~-e~~eye; and all other public 

uses for the benefit of any county, city, or town, or sc;1ool 

district, or the inhabitants thereof, which may be 

authorized by the ~e~*e~a~*ve-aeee~~YT legislature; but the 
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mode of apportioning and collecting the costs of such 

improvements shall be such as may be provided in the 

statutes or ordinances by which the same may be authorized. 

4. Wharvee,--eeeke7--p~ere7--eh~~ee,--beeme7--~err*ee7 

br~a~ee,-~-a~~-k~ftae7-pr*ve~e--reaae;--p~ank--efta--~~rftp~ke 

rea8e7--ra~~reaee,--eafte~e7--d~~ehee,-~~~ee,-e~~ee~e~e7-eftd 

pipee-~er-p~biie-~refteper~e~ieft,-e~pp±yift~-~nee,-m~~~e7-aftd 

emei~ere-~er-~he-red~~~eft-~-eree-and-~armift~-fte~~hberheeae 

w~~-wa~er,-afte--eraina~e--efte--~ee~aim~ft~--~ands;--eft~--~er 

~iea~in~-ie~e-ena-~~er-eft-e~reama-fte~-fte¥i~ab~eT-efta-ei~ee 

Sites for reservoirs, necessary for collecting and storing 

water. Provided, however, that such reservoir sites must 

possess a public use demonstrable to the district court as 

the highest and best use of the land. 

5~--ReadeT-t~fte~eT-ei~ehee,-~~~eeT-~ipee,-afte-d~p~ft~ 

piaeee--~e~--werk~n~--Miftee;--Mi~~e,--er--eme~tere--~er--~he 

red~e~ien--er--eree?-a~ee-e~~~e~e,-fta~~rai-er-e~herw~ee7-~er 

~he-r~ew;-ae~ee~~,-er-eeftd~e~-er-~ai~ift~e-er--re~~ee--me~~er 

~rem--Miaee7--~~~e--aftd-eme~~ere-~er-~~e-rea~e~ieft-e~-eree7 

e~ee-an-eee~~ey-ift-e~en-by-~e-ewfter~-er-~he--~eeeeeeere 

er--e~~~e~eft~--M~ftee--e~-efty-~~aee-fer-~e-f±ewT-de~eei~T-er 

eefta~e~-e~-~ai~ift~e-e~--re~~ee--mat~e~--~rem--~~ei~--ee¥ere~ 

~iftee7--Mi~~e7--er-eme~tere-rer-red~etieft-e~-e~ee;-eft~-ei~ee 

~er-reeer¥~re-fteeeeeary-~er-ee~~ee~ift~-eftd--e~erin~--wa~er~ 

Previded;--hewever;-~ha~-e~eh-reeervei~-ei~ee-m~e~-~eeeeee-e 
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~±~e-~se-aemefts~rae±e-~e-~he-a~s~ris~-ee~re-as-~he-~~~~es~ 

~8-ees~-~se-er-~he-±afta~ 

6T--Pr~¥a~e-reaas-±ead~ft~-rrem-hi~hways--~e--res~aeftees 

er-rarmsT 

~T--~e±e~ftefte-er-e±ee~r~e-±i~h~-±ifteST 

8T--~e±e~ra~k-±ifteST 

9T ~ Sewerage of any city, county, or town, or any 

subdivision thereof, whether incorporated or unincorporated, 

or of any settlement consisting of not less than ten (10) 

families, or of any public buildings belonging to the state, 

or to any college or university. 

±9T--~ramway-±~fteST 

±±T--S±ee~r~e-pewer-±ifteST 

±~T--~e~~~ft~-ra~±waysT 

±~T---~emperary--±~~ift~--reaes-~e-e~~~e~-~re~ae-rer 

~e-~raftsper~a~ieft-er-±e~s-afta--~~~er--prea~e~s--~e--p~±ie 

e~reams;-±~eeT-mi±±s;-rai±reaesT-er-hi~hways;-rer-s~ek-~ime 

as--~he--ee~~-er-t~e~e-may-ae~ermifte;-previaee7-~he-~re~ae 

er-s~a~e-ifts~i~~~iefts-ee-eKeep~eeT 

6. Transportation, communications, or energy 

distribution facilities furnished to the public by a 

cooperative or by a utility corporation whose rates are 

regulated by the public service commission, following a 

hearing and order under section 70-305. cl'he order creates a 

disputable presumption: 
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(a) of the public necessity of tne proposed facilit:r; 

(b) that the taking of the interest sougnt is 

necessary therefor; and 

(c) that the proposed facility is planned or located 

in a manner which.will be most compatible with ~~e greatest 

public good and the least private injury. 

±~T-~ Underground reservoirs suitable for storage ci 

natural gas.~ 

±5T--~e-mifte-ftftd-eK~rae~-eres 7-me~a±s-er-m~ft.era±e-eweeti 

~y--~e--p±aift~irr--±eea~ee--eeftea~h--er-~~ee-~he-s~rraee-er 

preper~y-where-~he-~i~±e-~e-eaia-s~rraee--ves~s--ie--e~ers; 

~revieee7--hewever7--~he-~se-er-~he-s~rraee-rer-s~r~~-M~ftift~ 

er-epeft-pi~-miftift~-er--eea±--t~TeT7--ftfty--~~ftift~--Me~~ee--er 

preeees--ift--w"ieh--~e--s~ra~a--er-everb~r~eft-is-re~evea-er 

eisp±aeea-ift-ereer-~e-eM~rae~-~fte-eea±t-is-fte~-e-~~±ie--~Se 

ftfta-emifteft~-aemaift-may-He~-ee-eMere~eee-rer-~ftie-~HrpeseT 

Section 3. Section 93-9910, .~.C.,'~. 1947, is amenue{i to 

read as follm•s: 

"93-9910. ~;ho may defend--answer oi ucf2ndani:. "'·.11 

i?ersons named in ti1e com?laint, in occu;oation of, or 

claiming an interest in, allY of tne property descrL.>eQ in 

the complaint, or in tile amount to ~e awardeci for ;:;w takinc 

thereof, t:1.ough not named, may appear. The ans•,·er of. eac:1 

a:;:>pearing <lefendant must ;:,2 filec anci served u:;:>on t;.," 

plaintiff, or upon any attorney for plaintiff, c-;i tilin a 
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,:>erioC: of fifteen ( 15) days after t.1e service of SUI!l.>>ons and 

COHp1aint. Ti1e ans;.;er of eac:• apl)earing defe;1dant r'IUst 

contain a speci fie allegation as to the total ·ar.lount v:ilicn 

suc,l defendant claims is reasonable and just for the takins 

o!' such defendant's lands or other real property or interest 

therein. If the answer of a defendant dis,)utes a 

presum~otion created under sections 32-3904 or 70-305, the 

plaintiff _shall file t;•e record upon which ti>e findings anCi 

order are oased." 

Section 4. There is a new a.c.E. section nwnbered 

70-305 that reads as follm1s: 

Section 70-305. Procedure for obtainL1g erainent c:Lomain 

authority. (1) A corporation or other f>erson furnishing 

railroad, telecommunications, electricity, natural gas or 

pil'eline services, suaject to rate regulation by the public 

services commission, or a cooperative furnishing an::: of 

these services, !'lay acquire real ;?roperty throug:1 eminent 

domain proceedings for a rir;ht-of-way w:1en auti1orized as 

provided under this section and section 93-9911. The J?art~· 

seeking to acquire the property must obtain an order fro~l 

Lhe commission, or if the proposed use is regulated under 

22 the utility Siting -''lct, fror.. t:1e ::>oard of natural resources 

23 and conservation. 

24 (2) An order approving eminent domain proceeC:inss 

25 under this section shall include findings, based upon a 
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record, that: 

(a) public interest and necessity require the 

construction or completion ·by the applicant of t:1e ~Jroposed 

facility for a public purpose recognized by statute; 

(b) tl1e interest described in the order and sought to 

be condemned is necessary for the facility; ana 

(c) the facility is planned and located in a manner 

which will be compatible with the greatest public good and 

the least private injury. 

(3) The record supporting the findin~s shall be made 

by the hearing provided under section 70-809, if the 

proposed use is regulated under the Utility Siting ~ct, or 

by a substantially equivalent hearing conducted by the 

public service commission in other cases. The ')ublic 

service commission may make rules for the conduct of such 

hearings. 

Section 5. Repealer. Sections 50-801 through 50-816, 

R.C.L 1947, are repealed. 

-End-
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HOUSE BILL NO. 82 

Approved by Committee 
on Judiciary 

INTRODUCED BY DRISCOLL, MELOY, HARPER 

A BILL FOR AN ACT ENTITLED: "AN ACT TO CONFORl~ THE EMINENT 

DOHAIN POWER GRANTED TO REGULATED PUBLIC UTILITIES WITH THE 

POWER GRANTED THI.: DEPARTMENT OF HIGHWAYS; REPEALING VARIOUS 

GRANTS OF EHINENT DOHAIN PO'Ii'ER TO PERSONS NOT PU3LIC 

UTILITIES, COOPERATIVES, OR PUBLIC AGENCIES; PROVIDING FOR 

JUDICIAL REVIEW OF A PRESUMPTION OF NECESSITY; AMENDING 

SECTIONS 15-2204, 93-9902, AND 93-9910, R.C.M. 1947; AND 

REPEALING SECTIONS 50-801 THROUGH 50-816, R.C.M. 1947. 

BE IT ENACTED BY THE LEGISLATURE OF THE S'fATE OF MONTANA: 

Section 1. Section 15-2204, R.C.M. 1947, is amended to 

read as follows: 

"15-2204. General powers·. Each corporation shall have 

power: 

(a) To have perpetual existence by its corporate name 

unless a limited period of duration is stated in its 

articles of incorporation. 

(b) To sue and be sued, complain and defend, in its 

corporate name. 

(c) To have a corporate seal which may i::>e altered at 

pleasure, and to use the same by causing it, or a facsimile 

thereof, to be impressed or affixed or in any other manner 
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reproduced. 

(d) To purchase, take, receive, lease, or otherwise 

acquire, own, hold, improve, use and otherwise deal in and 

with, real or personal property, or any interest therein, 

wherever si tuated7 .!.. e.r~a-~e-e.eq,_i~e-p~el."e~t!y-loy-p~eeeeeH:I'l"!!t 

il'l-emifteftt!-aeme.ift AND TO ACQUIRE PROPERTY BY PROCEEDINGS IN 

EMINENT DOHAIN, NHERE SUCH POWER IS GRANTLD BY LAW. 

(e) To sell, convey, mortgage, pledge, lease, 

exchange, transfer and otherwise dispose of all or any part 

of its property and assets. 

(f) To lend money to, to guarantee the obligations of 

and to otherwise assist its employees and, upon the 

affirmative vote of the holders of a majority of the 

outstanding shares of the corporation which are entitled to 

vote for directors, to lend money to, to guarantee the 

obligations of and to otherwise assist its directors and 

officers, but no loans shall be made by a corporation 

secured by its shares. 

(g) To purchase, take, receive, subscribe for, or 

otherwise acquire, own, hold, vote, use, employ, sell, 

mortgage, lend, pledge, or otherwise dispose of, and 

otherwise use and deal in and with, shares or other 

interests in, or obligations of, other domestic or foreign 

corporations, associations, partnerships, joint ventures, 

co-operatives or individuals, or direct or indirect 

-2- H3 82 
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obligations of the United States or of any other government, 

state, territory, governmental district or municipality or 

of any instrumentality thereof. 

(h) To make contracts and guarantees and incur 

liabilities, borrow money at such rates of interest as the 

corporation n~y determine, issue its notes, bonds, and other 

obligations, and secure any of its obligations by mortgage 

or pledge of all or any of its property, franchises and 

income. 

(i) To lend money for its corporate purposes, invest 

and reinvest its funds, and take and hold real and personal 

property as security for the payment of funds so loaned or 

invested. 

(j) To conduct its business, carry on its operations, 

and have offices and exercise the powers granted by this act 

in any state, territory, district, or possession of the 

United States, or in any foreign country. 

(k) To 

corporation, 

compensation. 

elect or appoint 

and define their 

officers and agents of the 

duties and fix their 

(1) To make and alter bylaws, not inconsistent with 

its articles of incorporation or with the laws of this 

state, for the administration and regulation of the affairs 

of the corporation. 

(m) To make donations for the public welfare or for 

-3- Ho 82 
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charitable, religious, scientific or educational purposes, 

and in time of war to make donations in aid of war 

activities. 

(n) In time of war to transact any lawful business in 

aid of the United States in the prosecution of the war. 

(a) To indemnify any director or officer or former 

director or officer of the corporation, or any person who 

may have served at its request as a director or officer of 

another corporation in which it owns shares of capital stock 

or of which it is a creditor, against claims, liabilities, 

expenses and costs necessarily incurred by him in connection 

with the defense, compromise or settlement of any action, 

suit or proceeding, civil or criminal, in which he is made a 

party by reason of being or having been such director or 

officer, except in relation to matters as to which he shall 

be adjudged in such action, suit or proceeding to be liable 

for negligence or misconduct in the performance of duty to 

the corporation, and to make any other indemnification that 

shall be authorized by the articles of incorporation or by 

any bylaw or resolution adopted by the shareholders after 

notice. 

(p) To pay 

establish pension 

plans, stock bonus 

pensions 

plans, 

plans, 

and retirement benefits and 

pension trusts, profit-sharing 

stock option plans, insurance 

plans, and incentive plans for any or all of its directors, 

-4- H3 82 
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officers and employees. 

(q) To cease its corporate activities and surrender 

its corporate franchise. 

(r) To have and exercise all powers necessary or 

convenient to effect any or all of the purposes for wnich 

the corporation is organized." 

Section 2. Section 93-99•J2, R.C.M. 1947, is amended to 

read as follows: 

"93-9902. ~'/hat are public uses. Subject to the 

provisions of this chapter, the right of eminent domain may 

be exercised in behalf of the following public uses: 

1. All public uses authorized b:• the government of the 

United States. 

2. Public buildings and 

state, and all other public 

grounds for the use of the 

uses authorized by the 

ie~~~i~e~¥e-e~eembiy-e£-ehe-ee~ee legislature. 

3. Public buildings and grounds £e~-ehe-~ee-e£-efty 

ee~"~yy--e~~y7--e~--eeVftT--e~--seheei---e~se~~e~s~---eefteisT 

e~~ea~ees7-£i~es7-a~eehes7-er-~~~es-eefte~ee~"~-weee~7-heeey 

e~--~~s--£er-~he-~ee-ef-ehe-~ehe~~taftee-ei-efty-ee~ftey7-e~tYT 

e~-tewft~-~e~s~"~-the-~eft~s-ef-st~eam57-reMe¥~ft~-e~str~et~efts 

eherefrem7-~fte-W~fteft~ft~T-aee~eftift~7-er--etr~i~hteft~ft~--their 

eheftfteis7--reees7--etreetsy-efta-eiieys7 and all other public 

uses for the benefit of any county, city, or town, or school 

district, or the inhabitants thereof, which may be 
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authorized by the ie~~sie~~ve-eesembiy legislature; but the 

mode of apportioning and collecting the costs of such 

improvements shall be such as may be provided in the 

statutes or ordinances by which the same may be authorized. 

4. Wherves7--eee~e7--~*ers7--eh~tes7--~eeme7--£err*ee7 

cr*e~eS7-e£-eii-k*ftftS7-~r*vete--~eeeS7--p~~ftk--efte--t~rft~ike 

reees7--re~ireeesT--eftfteisy--eitehes7-£i~es7-e~~ee~eteT-~"e 

~i~es-£er-~~eiie-trefts~ereetieft7-s~~~iyift~-m*fteeT-m*iieT-efte 

smeitere-fer-ehe-~ee~etieft-e£-eres-~fte-f~rmift~-ftei~heerheeae 

with-w~terT-efte--ereift~~e--~fte--reeieimift~--iefteS7--aee--£e~ 

£iee~ift~-ie~e-efte-i~er-eft-se~e~ms-"e~-fte¥i~ecieT-efte-siees 

Sites for reservoirs7-fteeessery-~er-eeiieeeift~-efte-eterift~ 

wete~~--Previeee7-heweverT-thet-e~eh--reeerveir--eieee--m~se 

peeeese--e--~~iie-~ee-eemeftee~ehie-ee-the-eietriet-ee~re-ee 

the--hi~hese--efte--hest--~se--e£--the--iefte NECESSARY FOR 

AGRICULTURE AND PUBLIC ~qATER SUPPLIES. 

5~--ReedsT-e~fteie7-d*tehes7-£i~esT-~ipes7-efte-e~~ift~ 

pi~ee8--~er--werkift~--M~ftesy--m~iisy--er--smeieers--£er--ehe 

ree~etie~--e£--ere~~-ei~e-e~tiets7-ft~e~~ei-er-eeherwise7-£er 

the-£iew7-ee~~it7-er-eeftd~et-ef-teii*"~e-er--re~~se--metee~ 

£rem--m~fteST--Miiis--eftd-smeite~~-fer-the-ree~et~eft-ef-eresT 

eiee-eft-eee~p~ftey-ift-eeMMeft-by-the-ewfters-er-the--~esseseers 

ef--ei~~erefte--m~ftee--ef-efty-~ieee-£er-the-£iewT-ee~esitT-er 

eefte~ee-e~-te~iiftqs-er--~e~use--matte~--f~em--eheir--severei 

mifte~7--miiie7--e~-emeite~e-fer-ree~eeieft-e£-eres7-efte-eiees 
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£e~-~eee~ve*~e-fteeeeea~y-~e~-ee~~ee~*"~-afta--e~e~~ft~--wa~e~~ 

Previaea7--keweve~7-~ka~-e~eft-~eeerve*r-ei~ee-m~e~-~eeeeee-a 

~~b~*e-~ee-aemefte~rab~e-~e-~he-a*e~rie~-ee~~~-ae-~he-k*~kee~ 

aaa-bee~-~ee-ef-~fte-~afta~ 

6~--~ Pr*va~e--reaae---~eaa*ft~---£rem---hi~hwaye---~e 

ree*aeaeee--er-~arme~ PRIVATE ROADS LEADING FROM HIGHWAYS TO 

RESIDENCES OR FARMS. 

6. RIGHTS TO CONSTRUCT, MAINTAIN AND USE DITCHES, 

CANALS, DIVERSION SYSTEMS, OR LATERALS FOR AGRICULTURAL OR 

DOMESTIC USES. 

T~--~e~e~hefte-er-e~ee~r*e-~i~h~-~iftee~ 

e~--~e~e~ra~h-~*ftee~ 

9~--5~--7. Sewerage of any city, county, or town, or 

any subdivision thereof, whether incorporated or 

unincorporated, or of any settlement consisting of not less 

than ten (10) families, or of any public buildings belonging 

to the state, or to any college or university. 

~e~-~ramway-~*"ee~ 

%%~-E%ee~r*e-~ewer-%iftee~ 

%~~-be~~*a~-~e*iwaye~ 

%3~-~ ~emperery-~e~~ia~-reeae-efta-ba"~*"~-~re~ftae-~er 

~he-~raae~er~a~ieft-ef-~e~e-afta--~imber--~rea~e~e--~e--~~i*e 

e~reame;-%e~ee,-~%ie;-rai%~eaae;-e~-h*~"waye,-£er-e~eh-~*me 

ae--~he--ee~r~-er-;~e~e-may-ae~erm*"e;-~~eviaea7-~ke-~re~ee 

e£-e~a~e-ifte~*~~~iefta-be-eMee~~ea~ TEMPORARY LOGGING ROADS. 
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6~--9. Transportation, communications, or energy 

distribution facilities furnished to the public by a 

cooperativeL or by a utility corporation whose rates are 

regulated by the public service commission, following a 

hearing and order OR CERTIFICATE under section 70-305. The 

order OR CERTIFICATE·creates a disputable presumption: 

(a) of the public necessity of the proposed _facil!_ty1 

(b) that the taking of _the interest -~~_l.!_ght is 

necessary therefor1 and 

(c) that the proposed facility is planned or located 

in a manner which will be most compatible with the greatest 

public good and the least private injury. 

%-+~-T~--10. Underground reservoirs suitable for storage 

of natural gas. 

i5~-~e-Mifte•eaa-eM~rae~-eree;-me~aia-e~-~aera%e--ewftee 

by--~he--~%aia~i~~--~eea~ea--beftea~h--er-~~ea-~he-e~r£aee-e£ 

~~e~er~y-whe~e-~fte-~*~%e-~e-eaia-e~r~aee--vee~a--ift--e~he~a; 

~rev~ee~7-•Kewe¥er7--~fte-~ee-e~-~fte-e~r4ftee-~er-e~r*~-~"~~~ 

erMe~eft-~i~-~"i~~-e~--eee~--~~~e~7--aay--~"*"~--me~hea--er 

~'!'eeeee--f"--wkie!ol--~fte--e~'l""a~!l--er-eve'!'l!t~!'~el't-~e"-relrie¥@!ft-e'l"" 

d~e~ieeed-ift-erder-~e-eM~'!'ae~-efte-eea~t-ie-"e~-ft-~~b%~e--~ee 

afta-e~"e"~-aemefft-may-fte~-~e-exe~eieea-£er-~ftie-~~~eae~n 

Section 3. Section 93-9910, R.C.M. 1947, is amended to 

read as follows: 

"93-9910. Who may defend -- ans\~er of defendant. All 
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persons named in the complaint, in occupation of, or 

claiming an interest in, any of the property described in 

the complaint, or in the amount to be awarded for the taking 

thereof, though not named, may appear. The answer of each 

appearing defendant must be filed and served upon the 

plaintiff, or upon any attorney for plaintiff, within a 

period of fifteen (15) days after the service of summons and 

complaint. The answer of each appearing defendant must 

contain a specific allegation as to the total amount which 

such defendant claims is reasonable and just for the taking 

of such defendant's lands or other real property or interest 

therein. If the answer of a defendant disputes a 

presumption created under sections 32-3904 or 70-305, the 

plaintiff shall file the record upon which the findings and 

order are based." 

Section 4. There is a new R.C.M. section numbered 

70-305 that reads as follows: 

Section 70-305. Procedure for obtaining eminent domain 

authority. (1) A corporation or other person furnishing 

AGRICuLTURAL, WOOD PRODuCTS, railroad, telecommunications, 

electricity, natural gas or pipeline services, subject to 

rate regulation by the public services commission, or a 

cooperative furnishing any of these services, may acquire 

real property through eminent domain proceedings for a 

right-of-way when authorized as provided under this section 
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and section 93-9911. The party seeking to acquire the 

property must obtain an order from the commission, e~-~£-~~e 

~~epe~ea-~ee-~e-~e~~~a~ed-~ftde~-~~e-S~~~~~y-S~~~ft~-Ae~7-£~em 

~~e--bea~e--ef--fta~~~a~--~eee~~eee--aftd--eeftee~¥a~~eft OR n 

CERTIFICATE OF ENVIRONMENTAL COMPATIBILITY AND PU3LIC NELD 

FROM THE 30ARD OF NATURAL RESOURCES AND C0NSERVATION, IF THE 

PROPOSED USE IS REGULATED BY THE UTILITY SITING ACT. 

( 2) An order OR CERTIFICATE approving eminent domain 

proceedings under this section shall include findings, based 

upon a record, that: 

(a) public interest and necessity require t;le 

construction or completion by the applicant of the proposed 

facility for a public purpose recognized by statute; 

(b) the interest described in the order and sought to 

be condemned is necessary for the facility; and 

(c) the facility is planned and located in a manner 

which will be compatible with the greatest public good and 

the least private injury. 

(3) The record supporting the findings shall be made 

by the hearing provided under section 70-80~, if the 

proposed use is regulated under the Utility Siting Act, or 

by a substantially equivalent h~aring conducted by the 

public service commission in other cases. The public 

service commission may make rules for the conduct of such 

hearings. 

-10- H'3 82 



HB 0082/02 

1 Section 5. Repealer. Sections 50-801 through 50-816, 

2 R,C,M. 1947, are repealed. 

-End-
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HOUSE BILL NO. 82 

INTRODUCED BY DRISCOLL, MELOY, HARPER 

h BILL FOR AN 1\CT ENTITLED: "AN ACT TO CONFORM THE EMINENT 

Dmll\IN POWER GRANTED TO REGULATED PUBLIC UTILITIES rliTH THE 

POrlER GRANTED, THE DEPAR~1ENT OF HIGHWAYS; REPEALING VARIOUS 

GRANTS OF EMINENT DOMAIN POWER TO PERSONS NOT PUBLIC 

UTILITIES, COOPERATIVES, OR PUBLIC AGENCIES; PROVIDING FOR 

JUDICIAL REVIEW OF A PRESU1-IPTION OF NECESSITY; AMENDING 

SECTIONS 15-2204, 93-9902, l'ND 93-9910, R.C.~1. 1947; AND 

REPEALING SECTIONS 50-301 THROUGH 50-816, R.C.t!. 1947." 

BE IT ENACTED BY THE LEGISLATUP~ OF THE STATE OF MOriTl'RA: 

Section 1. Section 15-2204, R.C.~I. 1947, is amended to 

read as follows: 

"15··2204. General powers. Each corporation shall have 

power: 

(a) To have perpetual existence by its corporate name 

unless a limited period of duration is stated in its 

articles of incorporation. 

(b) To sue and be sued, complain and defend, in its 

corporate name. 

(c) To have a corporate seal which may be altered at 

pleasure, and to use ~~e sane by causinq it, or a facsimile 

thereof, to be impressed or affixed or in any other manner 
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reproduced. 

(d) To purchase, take, receive, lease, or otherwise 

acquire, own, hold, improve, use and otherwise deal in and 

with, real or personal property, or any interest therein, 

wherever situatedyL eft~-~e-a~~~~e-~~epe~~y-by-~~eeeea~ft~S 

~ft-eMifteft~-aeme~ft AND TO ACQUIRE PROPERTY BY PROCEEDINGS IN 

EMINENT DOMAIN, WHHRB--S~eH--P~WBR--~6--SRAH~BB-B¥-~ ~ 

PUBLIC USES AS DEFINED BY 93-9902. 

(e) To sell, convey, mortgage, pledge, lease, 

exchange, transfer and otherwise dispose of all or any part 

of its property ar.d assets. 

(f} To lend money to, to guarantee the obligations of 

and to otherwise 

affirmative vote of 

!issist its 

the holders 

employees and, upon 

of a majority of 

the 

the 

outstanding shares of the corporation which are entitled to 

vote for directors, to lend money to, to guarantee the 

obligations of and to otherwise assist its directors and 

officers, but no loans shall be made by a corporation 

secured by its shares. 

(g) To purchase, take, receive, subscribe for, or 

otherwise acquire, own, hold, vote, use, employ, sell, 

mortgage, lend, pledge, or o~~erwise dispose of, and 

o~~erwise use and deal in and with, shares or other 

interests in, or obligations of, other domestic or foreign 

corporations, associations, partnerships, joint ventures, 
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co-operatives or individuals, or direct or indirect 

obligations of the United States or of any other government, 

state, territory, governmental district or municipality or 

of any instrumentality thereof. 

(h) To make contracts and guarantees and incur 

liabilities, borrow money at such rates of interest as the 

corporation may determine, issue its notes, bonds, and other 

obligations, and secure any of its obligations by mortgage 

or pledge of all or any of i~s property, franchises and 

income. 

(!) To lend money for its corporate purposes, invest 

and reinvest its funds, and take and hold real and personal 

property as security for the payment of funds so loaned or 

invested. 

(j) To conduct its business, carry on its operations, 

and have offices and exercise the powers granted by this act 

in any state, territory, district, or possession of the 

United States, or in any foreign country. 

(k) To elect or appoint officers and 

corporation, and define their duties 

agents of the 

and fix their 

compensation. 

its 

(1) To make and altar bylaws, 

articles of incorporation or 

not inconsistent with 

with the laws of this 

state, for the administration and regulation of the 

of the corporation. 

affairs 
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(m} To make donations for the public welfare or for 

charitable, religious, scientific or educational purposes, 

and in time of war to make donations in aid of war 

activities. 

(n} In time of war to transact any lawful business in 

aid of the United States in the prosecution of the war. 

(o) To indemnify any director or officer or former 

director or officer of the corporation, or any person who 

may have served at its request as a director or officer of 

another corporation in which it owns shares of capital stock 

or of which it is a creditor,·against claims, liabilities, 

expenses and costs necessarily incurred by him in connection 

with the defense, compromise or settl~ent of any action, 

suit or proceeding, civil or criminal, in which he is made a 

party by reason of being or having been such director or 

officer, except in relat.ion to matters as to which he shall. 

be adjudged in such action, suit or proceeding to.be liab1e 

for negligence or misconduct in the performance of duty to 

the corporation, and to make any other indemnification that 

shall be authorized by the articles of incorporation or by 

any bylaw or resolution adopted by the shareholders after 

notice. 

(p) To pay pensions and 

establish pension plans, pension 

plans, stock bonus plans, stock 

-4-

retirement benefits and 

trusts, profit-sharing 

option plans, insur~nce 
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plans, and incentive plans for any or all of its directors, 

officers and employees. 

(q) To cease its corporate activities and surrender 

its corporate franchise. 

(r) To have and exercise all powers necessary or 

convenient to effect any or all of the purposes for which 

the corporation is organized." 

Section 2. Section 93-9902, R.C.M. 1947, is amended to 

read as follows: 

"93-9902. What are public uses. Subject to the 

provisions of this chapter, the right of eminent domain may 

be exercised in behalf of the following public uses: 

1. All public uses authorized by the government of the 

United States. 

2. Public buildings and grounds for the use of the 

state, and all other public uses authorized by the 

~eg~s~e~~ve-e~eeM8~y-ef-~he-e~e~e legislature. 

3. Public buildings and grounds fer--~~e--~ee--ef--aay 

ee~ft~y7---ei~y7---er--~ewftT--er--eehee~--e~~~r~ee~~--eefta~s, 

e~~ea~ees7 -f~~ee7-a~eehes7-er-~i~es-eefte~eeift~-waeer,-heae7 

er-ges-fer-~e-~se-ef-~he-~Hhae~eefte~-ef-afty--ee~ey,--ei~yT 

er-eewft~-rais~ft~-ehe-eaftMS-ef-sere~T-remev~ftg-eeeer~ee~efte 

eherefremT--ftfta--wiaeHift~7-aee~eft~ft~7-er-sere~~heeft~ft~-eheir 

ehaftfte~~~-reeasT-eereeeeT-afta-a~~eyeT and all other public 

uses for the benefit of any county, city, or town, or school 
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district, or the inhabitants thereof, which may be 

authorized by the ~e~ie~eeive-eeseme~y legislature~ but the 

mode of apportioning and collecting the costs of such 

improvements shall be such as may be provided in the 

statutes or ordinances by which the same may be authorized. 

4. Wftar¥eeT--aeekeT--piereT--eft~~eeT--eeemeT--ferriee7 

eria~eeT--ef--a~i--kiftaaT--pri¥a~e-reaaeT-P~ftftk-ftfta-~~rftpike 

reaaeT-raiireaaeT-eaHaie7-aieefteeT--fi~eT--a~~ea~eeeT--ftfta 

pipee-fer-pahiie-eraHepereeeiea7-e~ppiyift~-~ftee7-mii~e7-afta 

eme~eere-f~-~e-rea~e~ieH-ef-eree-ftfta-fe~ft~-ftei~ft8erheeae 

wieH--waeer7--afta--areifta~e--aHa--reeiai~ft~--~ftftaa7-ftfta-fer 

fieaeift~-ie~e-aHa-i~er-eft-aereame-Hee-fta¥i~aeieT-ftfta-eieee 

~ for reservoirs~-fteeeeeery-fer-eeiieeeift~--afta--eeerift~ 

waeer~---Pre¥iaea7--hewever7--eha~-e~eh-reeerveir-eiees-m~ee 

peeeeee-a-p~iie-~ee-aemefteerabie-ee-ehe-aieeriee--ee~re--ae 

eHe---hi~heee--aHa--eeee--~ee--ef--eHe--iefta NECESSARY FOR 

l~RICULTURE AND PUBLIC WATER SUPPLIES. 

5~--R~aeeT-eHftfte~eT-aieeheeT-fi~eeT-~ipeeT-efta-a~pift~ 

piaeee--fer--werMift~--~HeST--~iieT--er--emeieere--fer--ehe 

rea~eeieH~-et--ereeT-aiee-e~eieeeT-ftae~rei-er-eeherwiee7-fer 

~e-fiew7-aepeeie7-er-eefta~ee-ef-~aiiift~s-er--ref~ee--maeeer 

freM--M~~ee7--Mi~~s--afta-eMe~eere-fer-~he-rea~ee~eft-ef-eresT 

aiee-a~-eee~~aftey-iH-e&MMeft-~y-ehe-ewfters-er-efle--~ee~eseere 

ef--aif~ereHe--~Hea--ef-aay-~iaee-fer-ehe-£~ew;-ae~eeieT-er 

eefta~ee-ef-eaiii~~s-er--ref~ee--Ma~eer--frem--eheir--ee¥era~ 
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miftee7--•i~l57--er-eme~~ere-fe•-reewe~~eft-ef-eree7-afte-ei~ee 

fer-reeer¥eire-fteeeeeery-fer-ee~~ee~ift~-aae--e~er~ft~--we~rT 

Pre¥ieee7--hewe¥er7-~e~-eweh-reeerveir-ei~ee-mwe~-peeeeee-e 

p~~ie-wee-eemeee~ree~e-~e-the-eie~r~e~-~Pe-ee-~e-hi~heae 

efte-&ee~ee-&f-~e-~SfteT 

6T--~ Pr~•••e--reeee---2e~~---frem---fti~hwere---~e 

reeieefteee--er-farmey PRIVATE ROADS LEADING FROM HIGHWAYS TO 

RESIDENCES OR FARMS. 

6. RIGHTS TO CONSTRUCT,· MAINTAIN AND USE DITCHES, 

CANALS, DIVERSION SYSTEMS, OR LATERALS FOR AGRICULTURAL OR 

DOMESTIC USES. 

~T--~e~ephefte-er-e~e~rie-ii~h~-iifteST 

9T--~~~reph-~ifteeT 

9T--!iT--7. Sewerage of any .:i ty, county, or town, or 

any subdivision thereof, whether incorporated or 

unincorporated, or of any settlement consisting of not less 

than ten (10) families, or of any public buildings belonging 

to the state, or to any college or university. 

i9T-~eMWay-iifte5T 

~~T-H~ee~rie-pewer-iifteeT 

ltT-~~~ift~-raiiwey&T 

~-T-~ ~~ry-ie~~-reeee-efte-&aft~ft~-~e~e-fer 

~-•reft~ei:eft-ef-ie,s-tme--~iiiiBer--~l!t--~--piii!Jiie 

s~~e~-iekee7-mi~&y-rai~ey-er-fti~hwey~-fer-eeeh-•iwe 

ee--efte--eewrt-er-;wa~e-mey-ee~rmifte7-pre¥ieee7-~he-~~•• 
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ef-e~a~e-ifte~i·e~~eee-ee-eMeep~eT TEMPORARY LOGGING ROADS. 

~ Transportatioh, coliUllunications, or energy 

distribution facilities furnished to the public by a 

cooperative, RAILROAD, or by a utility corporation wheee 

re•ee--ere regulated by the public service commission, 

following a hearing and order OR CERTIFICATE under section 

70-305. The order OR CERTIFICATE creates a disputable 

presmnption: 

(a) of the public necessity of the proposed facility; 

(b) that the taking of the interest __ so1.19:ht is 

necessary therefor; and 

(c) that the proposed facility is planned or located 

in a manner which will be most compatible with the greatest 

public good and the least private injury. 

~4T-~T--10. Underground reservoirs suitable for storage 

of natural gas. 

~§y-~e-mifte-efte-eN~ree•-ereey-me•e~e-er-miftereie--ewaee 

er--eae--p~eift.~ff--ieea•ee--eeftee~h--er-wpeft-~-serfeee-ef 

pr~ .. y-where-the-•i•ie-•e-eaie-&wrfeee--¥ee•e--ift--e~here~ 

pre.ieeay--aewe¥er7--~e-wee-ef-~he-&wrfaee-rer-e~rip-Miftift~ 

er-epeft-pi•-~ftift~-ef--eeai--fiTeT7--afty--miftift~--me~aea--er 

preeeee--ift--waiea--~e--e•••••--er-e.era~reeft-iS-reme¥ea-er 

aiepiaeed-ift-ereer-~e-eK~ra~~-eea~t-~e-fte•-e-p~iie--~e 

e«e-emi~-eemaift-may-ft~-ee-eKereieee-fer-eaie-pw~eeeT• 

Section 3. Section 93-9910, R,C.M, 1947, is amended to 
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read as follows: 

"93-9910. Nho may defend -- answer of defendant. /,11 

persons named in the complaint, in occupation of, or 

claiming an interest in, any of the property described in 

the complaint, or in the amount to be awarded for the taking 

thereof, though not named, may appear. The answer of each 

appearing defendant must be filed and served upon the 

plaintiff, or upon any attorney for plaintiff, within a 

period of fifteen (15) days after the service of summons and 

complaint. The answer of each appearing defendant must 

contain a specific allegation as to the total amount which 

such defendant claims is reasonable and just for the taking 

of such defendant's lands or other real property or interest 

therein. If the answer of a defendant disputes a 

presumption created under sections 32-3904 or 70-305, the 

plaintif£ shall file the record upon which.the findings and 

order are based." 

Section 4. There is a new P .• C."1, section numbered 

70-305 that reads as follows: 

Section 70-305. Procedure for obtaining eminent domain 

authority. (1) A corporation or other person furnishing 

ASR~e~~~~~7--weas--PR9B~e~s7 railroad, telecommunications, 

electricity, natural gas or pipeline services, subject to 

~e~e regulation by the public services commission, or a 

cooperative furnishing any of these services, may acquire 
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real property through eminent domain proceedings for a 

right-of-way when authorized as provided under this section 

and section 93-9911. The party seeking to acquire the 

property must obtain an order from the commission, e~-~~-~fte 

p~epeeee-~ee-~e-re~~~a~ea-¥ftaer-~ae-~~~~~~~-s~~~ft~-Ae~7-~rem 

~e--eeera--ei--fta~~a~--reee~~eee--ftfta--eefteer¥a~~eft ~ 

CERTIFICATE OF ENVIRON}mNTAL COMPATIBILITY AND PUBLIC NEED 

FROM THE BOARD OF NATURAL RESOURCES AND CONSERVATION, IF THE 

PROPOSED USE IS REGULATED BY THE UTILITY SITING ACT, 

(2) An order OR CERTIFICATE approving eminent domain 

proceedings under this section shall include findings, based 

upon a record, that: 

(a) public interest and necessity require the 

construction or completion by the applicant of the proposed 

facility for a public purpose recognized by statute; 

(b) the interest described in the order and sought to 

be condemned is necessary for the facility; and 

(c) the facility is planned and located in a manner 

which will be compatible with the greatest public good and 

the least private injury. 

(3) The record supporting the findings shall be made 

by the hearing provided under section 70-809, if the 

proposed use is regulated under the Utility sfting Act, or 

by a substantially equivalent hearing conducted by the 

public service commission in other cases. 
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1 service commission may make rules for ~~e conduct of such 

2 hearings. 

3 Section 5, Repealer. Sections 50-801 through 50-816, 

4 R.C.M. 1947, are repealed. 

-End-
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March 20, 1975 

SENATE COMMITTEE ON JUDICIARY 

AMENDMENTS TO HOUSE BILL NO. 82 

'l'llLl t House Bi 11 No. 8 2, third reading, be amended as follows: 

1. Amend page 6, section 2, line 13. 
Following: line 12 
Strike: "Sites" 
Insert: "Railroads and sites 11 

2. Amend page 7, section 2, line 9. 
Following: "USE" 
Insert: "pipelines, aqueducts, 11 

3. 1\mcnd page 7, section 2, 1 i:1e 10. 
Following: "AGRICULTURAL" 
Insert: ", industrial" 

4. Amend page 8, section 2, line 1. 
Following: "TEMPORARY" 
Insert: "easements for" 

5. AmL~nd page 8, section 2, line 1. 
Following: "LOGGING" 
lnsert: "or mining" 

6. Amend page 8, section 2, line 1. 
Following: "ROADS" 
f_nscrt: "for su~h time as the court may determine" 

7. Aml!lld pagL' 8, section 2, line 4. 
Following: "cooperative" 
S t r ikl•: 11 

_, __ RAILROAD, 11 

H • Am l' n d p a g e H , s e c t i o n 2 , 1 in e 1 6 . 
Following: liue 16 
lnsl•rt: ''11. ~evelopment of geothermal energy sources. 

12. To mine and extract ores, metals or minerals 
n '" n l' d b y t h e p 1 a in t i f f 1 o c a t e d b e n e a t h o r up on t he 
sui-face of property where the title to the surface 
vests in another and where actual mining of those 
orcs, metals or minerals or of the contiguous body 
of ores, metals or minerals was undertaken for a 
total of at least four (4) months prior to the 
effect~ve date of this act provided, however, the 
use of the surface for strip mining or open pit 



min in( of coal is not a public use and eminent 
domain may not be exercised for this purpose. 
"Strip mining" or "open 
mining method or process 
or overburden is removed 
to extract ores, metals 

9. Amend page 9, section 3, line 15. 
Following: "under" 
Strike: "sections 32-3904 or" 
Insert: "section" 

10. Amend page 9, section 3, line 22. 
Following: "PR9BH6!f6-;" 
Strike: "railroad," 

pit mining" means any 
in which the strata 
or displaced in order 

or minerals. " 


