44th Legislature LC 06l0 . LC 0010

1 HOUSE BILL §O. _ 10 1 established. The parent and child relationship between a
2 INTRODUCED BY YARDLEY, STCLT2Z 2 child and

3 3 {1} the natural mother may be established by proof of
4 A 3ILL FOR AN ACT ENTITLED: "AN ACT TO BE KNOWN AS THE 4 her having given birth to the child, or under this act;

5 'UNIFORM PARENTAGE ACT' RELATING TO MATTERS CONCERNING TEE 5 (2) the natural father may be established under this
6 PARENT-CHILD RELATIONSHIF, ITS ESTABLISHMENT AND ITS 6 act;

7 TERMINATION; AMENDING SECTIONS 61-105 AND 61-205, R.C.M. 7 {3) an adoptive parent may be established by proof of
] 1947; AND REPEALING SECTIONS 61-103, 61-108, 93-2301-1 8 adoption. . )

9 THROUGH 93-2901-11, R.C.M, 1947," 9 Section 5. Presumption of paternity. (1) A man is
10 10 presumed to be the natural father of a child if:
11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 11 {(a) he and the child's natural mother are or have been
12 Section 1. Short title. This act may be cited as the 12 married to each other and the <¢hild is born during the
13 "Uniform Parentage Act." 13 marriage, or within three hundred (300} days after the
14 Section 2. Parent and child relationship defined. As 14 marriage is terminated by death, annulment, declaration of
15 used in this act, "parent and child relationship” means the 15 invalidity, or divorce, or after a decree of separation is
16 legal relationship existing between a child and his natural 16 tntered by a court;

17 or adoptive parents incident ‘to which the law confers or 17 (b) before the child's birth, he and the child's
18 imposes rights, privileges, duties, and obligations. It 18 natural mother have attempted to marry each other by a
19 includes the mother and child relationship and tne father 19 marriage solemnized in apparent compliance with law,
20 and child relationship. 20 although the‘ attempted marriage is or could be declared
21 Section 3. Relationship not dependent on marriage. The 21 invalid, and,

22 parent and child relationship extends equally to every child 22 (i} if the attempted marriage could pe declared
23 and to every parent, regardless of the marital status of the : 23 invalid only by a court, the child is born during the
24 parents. ' 24 attempted marriage, or withnin three hundred (300} days after
25 Section 4. How parent and caild relationship 25 its termination by death, annulment, declaration of
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invalidity, or divorce; or

(ii) if the attempted marriage is invalid without a
court order, the c¢hild is born within three hundred {300}
days after the termination of cohabitation;

(c) after the child's birth, he and the child's
natural mother ;;ve married, or attempted to marry, each
other by a marriage solemnized in apparent' compliance with
law, although the attempted marriage is or could be declared
invalid, and

(i) he has acknowledged his paternity of the child in
writing filed with the department of health and
environmental sciences or with the district court for the
county where he resides, or

-{ii) with his consenE, he is named as the child's
father on the child's birth certificate, or

{iii) he is obligated to support the child under a
written voluntary promise or by court order;

{d} while the child is under the age of majority, he
receives the child into his home and openly holds out the
child as his natural child; or

(e) he acknowledges his paternity of the child in a
writing filed with the department of health and
environmental sciences or with the district court of the
county where he resides, which court or department shall
promptly inform the mother of the filing of the
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acknowledgment, and she does not dispute the acknowledgment
within a reasonablie time after being informed thereof, in a
writing filed with the department of health and
environmental ’sciences or with the district court of the
county where the acknowledgment was filed. If another man
is presumed under this section to be the child's father,
acknowledgment may be effected only with the written consent
of the presumed father or after the presumption has been
rebutted.

{2) A presumption under this section may be rebutted
in an appropriate action only by clear and convincing
evidence. If two (2) or more presumptions arise which
conflict with each other, the presumption which on the facts
is founded on the weightier considerations of policy and
logic contrels. The presumption is rebutted by a court
decree establishing paternity of the child by another man.

Section 6. Artificial insemination. {1l) If, under the
supervision of a licensed physician and with the consent of
her husband, a wife is inseminated artificially with semen
donated by a man not her husband, the husband is treated in
law as if he wers the natural father of a child thereby
conceived. The husband's consent must be in writing and
signed by him and his wife. The physician shall certify
their signétures and the date of the insemination, and file
the husband's consent with the department of hnealth and
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environmental sciences, where it, shall be kept confidential
and in a sealed file. However, the physician's failure to
do so does not affect the father and child relationship.
All papers and records pertaining to the insemination,
whether part of the permanent record of a court or of a file
held by the supervising physician or elsewhere, are subject
to inspection only upon an order of the court for good cause
shown.

{2) The donor of semen provided to a licensed
physician for wuse in artificial insemination of a married
woman otiher than the donor's wife is treated in law as if he
were not the natural father of a child thereby conceived.

Section 7. Determination of father and child
relationship--who may bring action--when action may be
brought. {1} A child, his natural mother, or a man presumed
to be his father under paragraph (a), (b), or (c) of section
5(1), may bring an action

{a} at any time for the purpose of declaring the
existence of the father and child -relationship presumed
under paragraph f(a}, (b), or (c) of section 5{1}; or

{b) for the purpose of declaring tine nonexistence of
the father and child relationship presumea under paragraph
{a), (b}, or (e} of section 5(1) only if the action is
brought within a reasonable time after obtaining knowledge
of relevant facts, but in no event later tnan five (3) years
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after the child's birth. After the presumption has been
rebutted, paternity of the <child by another man may be
determined in the same action, if he has been made a party.

(2} Any interested party may bring an action at any
time for the purpose of determining the existence or
nonexistence of the father and child relationship presumed
pursuant to section 5.

{3} An action to detbrmine the existence of the father
and child relationship with respect to a child who has no
presumed fatner under section 5 may be brought by the child,
the mother or perscnal representative of the child, the
department of social and rehabilitation services or the
appropriate county welfare department, the personal
representative or a parent of the mother if tne mother has
died, a man alleged or alleging aimself to be the father, or
the personal representative or a parent of the alleged
father if the alleged father has died or is a minor.

(4) Regardless of its terms, an agreement, other than
an agreement approved by the court 1in accordance with
section 14(2), between an alleged or presumed father and the
mother or child, does not bar an action under this section.

{5} If an action under this section is brought before
the birth of the child, all proceedings shall be stayed
until after thne birth, except service of process and the
taking of depositions to perpetuate testimony.

ABIE
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Section 8. - Statute of limitations. An action to.

determine the existence of the father and child relationship
as to a child who has no presumed father under section 5 may
not be brought later than three (3) years after the birth of
the child, or later than three (3} years after the effective
date of this act, whichever is later. However, an action
brought by or on behalf of a child whose paternity has not
been determined is not barred until three (3} years after
the child reaches the age of majority. Sections 7 and 8 do
not extend the time within which a right of inheritance or a
right to a succession may be asserted beyond the time
provided by law relating tc distribution and closing of
decedents' estates or to the determination of heirship, or
otherwise. .

Section 9. Jurisdiction~-venue. (1) The district court
has jurisdiction of an action brought under this act. The
action may be joined with an action for divorce, annulment,
separate maintenance, or support.

{2} A person who has sexual intercourse in this state
thereby submits to the jurisdiction of the courts of this
state as to an action brought under this act with respect to
a child who may have been conceived by that act of
intercourse. In additiqn to any other method provided by
rule or statute, including Rule 4B of the Montana Rules of
Civil Procedure, personal jurisdiction may be acquired by
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service in accordance with Rule 4B of the Montana Rules of
Civil Procedure.

{(3) The action may be brought in the county in which
the chiléd or'the alleged father resides or is found or, if
the father is deceased, in which proceedings for probate of
his estate have been or could be commenced.

Section 10. Parties. The child shail be made a party
to the action. If he is a minor he shall be represented by
his general guardian or a guardian ad litem appointed by the
court. The child's mother or father may not represent the
child as guardian or otherwise. The court may appoint the
department of social and rehabilitation services or the
appropriate county welfare department as guardian ad litem
for +the child. The natural mother, each man presumed to be
the father under section 5, and each man alleged to be the
natural father, shall be made parties or, if not subject to
the jurisdiction of the court, shall be given notice of the
action in a manner prescribed by the court and an
opportunity to be heard. The court may align the parties.

Section 11, Pre-trial proceedings. (1) As soon as
practicable after. an action to declare the existence or
nonexistence of the father and child relationship has been
brought, an informal hearing shall be held. The court may
order that the hearing be held before a referee. The public
shall be barred f£from the hearing. A record of the
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proceeding or any portion thereof shall be kept if any party
requests, or the court orders. Rules of evidence need not
be observed.

{2} Upon refusal of any witness, including a party, to
testify under oath or produce evidence, the court may order
him to testify wunder cath and produce evidence concerning
all relevant facts. If the refusal is upon the ground that
his testimony or evidence might tend to incriminate him, the
court may grant him immunity from all criminal liability on
account of the testimony or evidence he is reguired to
produce. An order granting immunity bars prosecution of the
witness for any offense shown in whole or in part by
testimony or evidence he is required to produce, except for
perjury committed in his testimony. The refusal of a
witness, who has been granted immunity, to obey an order to
testify or produce evidence is a civil contempt of the
court.

(3) Testimony of a physician concerning tne medical
circumstances of the pregnancy and the condition and
characteristics of the child upon birth is not priwvileged.

Section 12. Blood tests. (1) The court may, and upon
request of a party shall, require the cnhild, mother, or
alleged father to submit to blood tests. The tests shall be
performed by an expert gualified as an examiner of blooa
types, appointed by the court.
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{2) The court, upon reasonable request by a party,
shall order that independent tests be performed by other
experts qualified as examiners of blood types.

{3) In all cases, the court shall determine the number
and gualifications of the experts.

Section 13. Ewvidence relating to paternity. Evidence
relating to paternity may include:

(1) evidence of sexual intercourse betweep the mother
and alleged father at any possible time of conception;

(2) an expert's opinion concerning the statistical
probability of the alleged father's paternity based upon the
duration of the mother's pregnancy;

{3} Dblood test results, weighted in accordance with
evidence, if available, of the statistical probability of
the alleged father's paternity;

{4) medical or anthropological evidence relating to
the alleged father's paternity of the child based on tests
performed by experts. If a man has been identified as a
possible father of the child, the court may, and upon
request of a party shall, require the cnild, the mother and
the man to submit to appropriate tests; and

{5) all other evidence relevant toc the issue of
paternity of the child.

Section 14. Pre-trial recommendations. (1) ©On the
basis o¢f the information produced at the pre-trial nearing,
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the judge or referee conducting tine nearing snall evaluate
the probability of aetermining the existence or nonexistence
of the father and child relationship in a trial and wnether
a judicial declaration of the relatiocnsnip would pe in the
best interest of the child., On the basis of the evaluation,
an appropriate recommendation for settlement shall be made
to the parties, which may include any of the following:

(a) that the action be dismissed with or without
prejudice;

(b) that the matter be compromised by an agreement
among the alleged father, the mother, and the cnild, in
which the father and child relationship is not determined
but in which a defined economic obligation is undertaken by
the - alleged father in favor of the c¢nild anag, if
appropriate, in fawvor of the motner, subject to approval by
the judge or referee conducting the nearing. In reviewing
the obligation undertaken @py the alleged fataher in a
compromise agreement, the judge or referee conducting the
hearing shall consider the best interest of the cnild in the
light of the factors enumerated in section 15(5), discounted
by the improbability, as it appears to nim, of establishing
the alleged father's paternity or nonpaternity of tine child
in a trial of the action. In the best interest of the
child, the <court may oraer that tae alleged father's
identity be kept confidential. In that case, the court may
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designate a person or agency to receive from the alleged
father and disburse on behalf of the child all amounts paia
by the alleged father in fulfillment of obligacions imposed
on him; and

(c) that the alleged father voluntarily acknowledge
ais paternity of the child.

(2) If the parties accept & recommenaaticn macde in
accordance with subsection (1), judgment shall be entered
accordingiy.

{3) If a party refuses to accept a recommendation made
under subsection (1) and blood tests have not been taken,
the court shall require the parties to submit to blood
tests, if practicakle. Thereafter the judge or referee
shall make an appropriate final recommendation. If a party
refuses to accept the final recommendation, the action shaill
be set for trial.

{(4) The guardian ad litem may accept or refuse to
accept a recommendation under this section.

{5} The informal hearing may be terminated and the
action set for trial if the judge or referee conducting tae
hearing finds unlikely that all parties would accept a
recommendation he might make under subsection (1) or (3).

Section 15. <ivil action. (1) An action under this act
is a civil action governed by the rules of civil procedure.
The mother of the child and the alleged father are competent
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to testify and may be compelled to testify. Section 11,
subsections (2) and (3) and sections 12 and 13 apply to all
action brought under this act.

{2) Testimony relating to sexual access to the motner
by an unidentified man at any time or by an identified man
at a time other than the probable time of conception ¢of the
child is inadmissible in evidence, unless offered by the
mother.

(3} In an action against an allegead father, evidence
offered by him with respect to a man who is not subject to
the Jjurisdiction of the court concerning his sexual
intercourse with the mother at or about the probable time of
conception of the c¢hild is admissible in evidence only if
the alleged father has undergone and made available to the
court blood tests the results of which do not exclude the

possibility of his paternity of the child. A man who is
identified and is subject to the jurisdiction of the court
shall be made a defendant in the action.

Section 16. Judgment or order. (1) The judgment or
order of the court determining the existence or nonexistence
cf the parent and child relationship is determinative for
all purposes.

(2) If the judgment or order of the court is at
variance witih the child's birth certificate, the ccourt snall
order that a substitute pirth certificate 2e issued under
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section 24.

(3) The Jjudgment or order may contain any other
provision directed against the appropriate party to the
proceeding, concerning the duty of support, the custody and
guardianship of the child, wvisitation privileges with the
child, the furnishing of bond or other security for the
payment of the judgment, or any other matter in the best
interest of the chilGa. The judgment or order may direct the
father to pay the reasonakle expenses of the mother's
pregnancy and confinement.

{4) Support judgments or orders ordinarily shall be
for pericdic payments which may vary in amount. In the best
interest of the child, a lump sum payment or the purchase of
an annuity may be ordered in lieu of periodic payments of
support. The court may 1imit the father's liability for
rast support of the child to the proportion of the expenses
already incurred that the court deems just.

(5) In determining the amount to be paid by a parent
for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, including:

(a} the needs of the child;

(b} the standard of living and circumstances of the
parents;

{c) the relative financial means of the parents;
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(d) the earning ability of the parents:

(e) the need and capacity of the child for education,
including higher education:

(£f) the age of the child;

{g) the financial resources and the earning ability of
the child;

(h) the responsibility of tne parents for the support
of others; and

{t) the value of services contributed by the custodial
parent.

Section 17. Costs. The court may order reasonable fees
of counsel, experts, and the child's guardian ad litem, and
othef costs of the action and pre-trial proceedings,
incldding blood tests, ,to be paid by the parties in
proportions and at times determined by the court. The court
may order the proporticn of any indigent party tc be paid
out of the treasury of the county in which the action is
brought.

Section 18. Enforcement of judgment or order. (1) If
existence of the father and child relationship is declared,
or paternity or a duty of support has peen acknowledged or
adjudicated under this act or under prior law, the
obligation of the father may be enforced in the same or
other proceedings by the mother, the c¢hild, the public
authority that nas furnished or may furnish the reasonable
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expenses of pregnancy, confinement, education, supporit, or
funeral, or by any other person, including a private agency,
to the extent ne has furnished or is furnishing these
expenses. ’

(2) The court may order support payments to be made to
the mother, the c¢lerk of the court, or a person,
corporation, or agency designated to administer them for the
benefit of the child under the supervision of the court.

(3) Willful failure to obey the judgment or order of
the court is a civil contempt of the court. All remedies
for the enforcement of judgments apply.

Section 19, Modification of Jjudgment oxr order. The
court has continuing jurisdiction tc modify or revoke a
judgment or order

(1) for future education and support, and

{2) with respect to matters 1listed in section 16,
subsections (3) and (4) and section 18(2), except that a
court entering a judgment or order for the payment of a lump
sum or the purchase of an annuity under section 16{4} may
specify that the judgment or order may not pe modified or
revoked,

Section 20. Rights to counsel--free transcript on
appeal. (1) At the pre-trial hearing and in further
proceedings, any party may be represented by counsel. The
court shall appoint counsel for a party who is financially
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unable to obtain counsel.

{2) 1If a party is financially unable to pay the cost
of a transcript, the court shall furnish on request a
transcript for purposes cof appeal.

Section 21. Hearings and records--confidentiality.
Notwitnstanding any other law concerning public hearings and
records, any hearing or trial held under this act shall be
held in closed couft without admittance of any person other
than those necessary to the action or proceeding. All
papers and records, other than the final judgment,
pertaining to the action or proceeding, whether part of the
permanent record of the court cor of a file in any agency of
the state or of any political subdivision or elsewnere, are
subject tc inspection only upon consent of the court and all
interested persons, ©Or in exceptional cases only upon an
order of the court for good cause shown.

Section 22. Action to declare mother and child
relationship. Any interested party may bring an action to
determine the existence or nonexistence of a mother and
child relationship. Insofar as practicable, the provisions
of this act applicable to the father and child relationship
apply.

Section 23. Promise to render support. (1) Any promise
in writing to furnish support for a child, growing out of a
supposed or alleged fathner and ciild relationship, does not
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require consideration and is enforceable according to its
terms, subject to section 7(4).

(2) In the best interest of the child or the mother,
the court may, and upon the provision's request shall, order
the promise to be kept in confidence and designate a person
or agency to receive and disburse on behalf of the child all
amounts paid in performance of the promise.

Section 24, 3irth reeords. (1) Upon order of a court
of this state or upon request of a court of another state,
the department of health and environmental sciences shall
prepare a substitute certificate of birth consistent with
the findings of the court and shall substitute the new
certificate for the original certificate cf birth.

{2) The fact that the father and child relationship
was declared after the child's birth shall not be
zscertainable from the new certificate but the actual place
and date of birth shall be shown.

(3) The evidence upon which the new certificate was
made and the original birth certificate shall be kept in a
sealed and confidential file and snall be subject to
inspection only upon consent of the court and all interested
persons, oOr in exceptional cases only upon an order of the
court for good cause shown.

Section 25. Cuscodial proceedings. (1) If a mother

relinquishes or proposes to relinguish for adoption a child
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who has:

(a} a presumed father under section 5(1},

(b) a father whose relationship to the child has been
determined by a court, or

(c) a father as to whom the chnild is a legitimate
child under prior law of this state or under the 1law of
another jurisdiction, the father shall be given notice of
the adoption proceeding and have the rights provided under
sections 61-205 and 61-206, R.C.M. 1947, unless the father's
relationship to the child has been previously terminated or
determined by a court not to exist.

{2) If a mother relinquishes or proposes to relinguish
for adoption a child who does not have:

{a) a presumed father under section 5(1),

(b} a father whose relationship to the child has been
determined by a court, or

(c) a father as to whom the child is a legitimate
child under prior law of this state or under the law of
another jurisdiction, or if a child otherwise becomes the
subject of an adoption proceedings, the agency or person to
whom the child has been or is to be relinquished, or the
mother or the person having custody of tie child, shall file
a petition in the district court to terminate the parental
rights of the father, unless the father's relationship to
the child has been previously terminated or determined not
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to exist by a court.

(3) In an effort to identify the natural father, the
court shall cause inguiry to be made of the mother and any
other appropriate person. The ingquiry shall include the
following: whether the mother was married at the time of
conception of the child at any time thereafter; whether the
mother was cohabiting with a man at the time of conception
or birth of the c¢hild; whether the mother has received
support payments or promises of support with respect to the
child or in connection with her pregnancy; or whether any
man has formally or informally acknowledged or declared his
possible paternity of the child.

(4) 1If, after the inguiry, the natural father is
identified to the satisfaction of the court, or if more than
one man is identified as a possible father, each shall be
given notice of the proceeding in accordance with subsection
{6} of this section. If any of them fails to appear, or, if
appearing, fails +to claim custodial rights, his parental
rights with reference to the child shall be terminated. 1f
the natural father or a man representing himself to be the
natural father, claims custodial rights, tie coart shall
proceed to determine custodial rights.

(5) 1If, after the inquiry, the court is unable to
identify the natural father or any possible natural father
and no person has appeared claiming to be the natural father
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and claiming custodial rights, the court shall enter an
order terminating the unknown natural father's parental
rights with reference to the chilg. Subject to the
disposition of an appeal, upon the expiration of six (6)
months after an order terminating parental rights is issued
under this subsection, the order cannot be guestioned by any
person, 1n any manner, or upcon any ground, including fraud,
misrepresentation, failure to give any reqguired notice, or
lack of jurisdiction of the parties or of the subject
matter.

(6) Notice of the proceeding shall be given to every
person identified as the natural father or a possible
natural father in the manner appropriate under rules of
civil procedure for the service of process in a civil action
in this state, or in any manner the court directs. Proof of
giving the notice shall be filed with the court before the
petit%on is heard. If no person has been identified as the
natural father or a possible father, the court, on the basis
of all information available, shall determine whether
publication or public posting of notice of the proceeding is
likely to lead to identification and, 1if so, shall order
publication or public posting at times and in places and
manner i1t deems appropriate.

Section 26. Uniformity of application anda
construction. This act shall 5Le agplied and construed to
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effectuate its general purpose to make uniform the law with
respect to the subject of this act among states enacting it.

Section 27. Section 61-105, R.C.M. 1947, is amended to
read as follows:

"61-105. Custody of legitimate child. The father and
mother of e-tegitimate an unmarried minor child are equally
entitled to its custody, services, ané earnings. If either
parent be dead, or unable, or refuse to take the custody, or
has abandoned his or her family, the other is .entitled to
its custody, services, and earnings."

Section 28. Section 61-205, R.C.M. 1947, is amended to
read as follows:

"6l-205. Persons required to consent to the adoption.
An adoption of a child may be decreed wnen tnere have been
filed written consents to adoption executed by:

(1) Both parents, if living, or the surviving parent,
of a iegitimake child; provided, that consent snall not be
required from a father or mother,

{a) adjudged guilty by a court of competent
jurisdiction of physical cruelty toward said cnild; or,

{b} adjudged tec be an habitual arunkard; oxr,

{c} wno has opeen judicially deprivec of the custody of
the child on account of cruelty or neglect toward the chiid;
or,

{G} who has, in the state of Montana, or in any other
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state of the United States, willfully abpandoned such child;
or,

{e) who has caused the child to be maintained by any
public or private children's institution, charitable agency,
or any licensed adoption agency, or the state department of
public welfare of the state of Montana for a period of one
(1} year without contributing to the support of said child
during said period, if able; cr,

(f) if it is proven to the satisfaction of the court
that said father or mother, if able, has not contributed to
the support of said child during a period of one (1) year
before the filing of a petition for adoption; or (an
adoption of a child may ke decreed when there have been
filed written consents to,adoption executed by).

{2} --Phe--mether;--aiene;—if-the-ehitd-is-iitegieimates

43¥-(2) Tne legal guardian of the person of the child
if both parents are dead or if the rights of the parents
have been terminated by Jjudicial proceedings anc such
guardian has authority by order of the court appointing him
to consent to the adoption; or,

44¥-(3) The executive head of an agency if the child
has been relinquished for adoption to such agency or if the
rights of the parents have been judicially terminated, or if
both parents are dead, and custody of the <caild has been

-
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legally vested in sucn agency with authority to consent to
adoption of the child; or,

453-(4) Any person having legal custody of a ciild by
court order if the parental rights of the parents have been
judicially terminated, but in such case the court having
jurisdiction of +the <custody of the child must consent to
adoption, and a certified copy of its order snall be
attached to the petitiocn.

The consents regquired by paragraphs (1) and (2} shall
be acknowledged before an officer authorized to take
acknowledgments, or witnessed by a representative of the
state department of public welfare or of an agency, or
witnessed by a representative of the court."

Section 29. Uniformity of application and
construction. This act shall be applied and construed to
effectuate its general purpose to make uniform the law with
respect to the subject of this act among states enacting it.

Section 30. Severability. If any provision of this
act or the application thereof to any person or circumstance
is held invalid, the invalidity does not affect other
provisions or applications of the act which can be given
effect without the invalid provisicon or application, and to
this end the provisions of this act are severable.

Section 31. Repeal. Sections 93-2901-1 through
$3-2%01-11, 61-103, and 61-108, R.C.M. 1347, are repealed.

-End-
24~
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Approved by Committee
on Judiciary
HOUSE BILL NO. 10

INTRODUCED BY YARDLEY, STOLTZ

A BILL FOR AN ACT ENTITLED: "AN ACT TO BE KNOWN AS THE
'UNIFORM PARENTAGE ACT' RELATING TO MATTERS CONCERNING THE
PARENT-CHILD RELATIONSHIP, ITS ESTABLISHMENT AND ITSu
TERMINATION; AMENDING SECTIONS 61-105 AND 61-205, R.C.M.
1947; AND REPEALING SECTICNS 61-103, 61-108, 93-2901-1

THROUGH 93-2901-11, R.C.M. 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short title. This act may be cited as the
"uniform Parentage Act".

séction 2. Parent and child relationship defined. As
used in this act, "parent and child relationship” means the
legal relationship existing between a child and his natural
or adoptive parents incident to which the law confers or
imposes rights, privileges, duties, and obligations. It
includes the mother and child relationship and the father
and child relationship.

Section 3. Relationship not dependent on marriage. The
parent and child relationship extends equally to every child

and to every parent, regardless of the marital status of the

parents.

Section 4. How parent and child relationship
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established. The parent and child relationship between a
child and

(1) the natural mother may be established by proof of
her having given birth to the child, or under this act;

(2} the natural father may be established under. this
act;

(3) an adoptive parent may be established by proof of
adoption.

Section 5. Presumption of paternity. (1) A man is
presumed to be the natural father of a child if:

{a) he and the child's natural mother are or have been
married to each other and the child is born during the
marriage, or within three hundred (300) days after the
marriage is terminated by death, annulment, declaration of
invalidity, or divorce, or after a decree of separation is
entered by a court;

{b} before the child's birth, he and the child's
natural mother have attempted to marry each other by a
marriage solemnized in apparent compliance with law,
although the attempted marriage is or could be declared
invalid, and,

(i) if the attempted marriage could be declared
invalid only by a court, the child is born during the
attempted marriage, or within three hundred (300) days after
its termination by death, annulment, declaration of

-2- HB 10
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invalidity, or divorce; or

{ii) if the attempted marriage is invalid without a
court order, the child is born within three hundred (300)
days after the termination of cohabitation;

(c} after the child's birth, he and the child's
natural mother have married, or attempted to marry, each
other by a marriage solemnized in apparent compliance with
1aw, although the attempted marriage is or could be declared
invalid, and

(i) he has acknowledged his paternity of the child in
writing filed with the department of health and
environmental sciences or with the district court for the
county where he resides, or

(ii) with his consent, he is named as the child's
father on the child's birth certificate, or

(iii} he is obligated to support the child under a
written voluntary promise or by court order;

(d) while the child is under the age of majority, he
receives the child into his home and openly holds out the
child as his natural child; or

(e} he acknowledges his paternity of the child in a
writing filed with the department of health and
environmental sciences or with the district court of the
county where he resides, which court or department shall
promptly inform the mother of the filing of the

-3- HB 10
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acknowledgment, and she does not dispute the acknowledgment
within a reasonable time after being informed thereof, in a
writing filed with the department of health and
environmental sciences or with the district court of the
county where the acknowledgment was filed. If another man
is presumed under this section tc be the child's father,
acknowledgment may be effected only with the written consent
of the presumed father or after the presumption has been
rebutted.

(2) A presumption under this section may be rebutted
in an appropriate action only by clear and convincing
evidence. Fé~mtWe-—42}~~or~-more—-presumptions-arise—whieh
sonélict-with-each~othery-the-presumptien-which-en-the-facts
is-founded-on-the-veitghtiepr--conssderations--of--poticey--and
togite—-eontreisr—--Fhe--presumpeton-~is--rebutted-by-a~-cours
deeree-establiiahing-paternity-of-che-chiid-hy-another-mans

Section 6. Artificial insemination. (1) If, under the
supervision of a licensed physician and with the consent of
her husband, a wife is inseminated artificially with semen
donated by a man not her husband, the husband is treated in
law as if he were the natural father of a child thereby
conceived. The husband's consent must be in writing and
signed by him and his wife, The physician shall certify
their signatures and the date of the insemination, and file
the husband's consent with the department of health and
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environmental sciences, where it shall be kept confidential
and in a sealed file. However, the physician's failure to
do so does not affect the father and child relationship.
All papers and records pertaining to the insemiration,
whether part of the permanentrrecord of a court or of a file
held by the supervising physician or elsewhere, are subject
to inspection only upon an order of the court for good cause
shown.

{2) The donor of semen pxovided to a licensed
physician for wuse in artifl:ial ingemination of a married
woman other than the donor's wife is treated in law as if he
were not the natural father of a child thereby conceived.

Section 7. Determination of father and child
relatibnship -- who may bring action ==-when-aetien-may-be
sreaghet., (1) A child, his natural mother, or a man presumed
to be his father under paragraph {(a), (b), or (c) of section
5{1), may bring an action,

{ayr--at-any-time-—-for-——the--purpese--of--dectaring-—-the
exéstenee--ei--bhe--fngher--and-—ehi;&—rekaeionshép—presumed
under~paragraph-talrr-{btr-or-{e}-ef-section-54i}r-op

tey—-for-the-purpese-of-deckaring-the—-nonexistence--ef
the-~father-—and-chiid-retationship-presumed-under-paragraph

4a)ry~tbrr-or-{er-of-asection~-5¢ki--onty-<-sf-—-the--action--is

‘prenght--within--a-reasenaple-time-after-obbaining-knewiedge

ef-pelevant-facstesy-bubt-in-ne-event-kater~than-£five-{5y-years

=5= VB 10
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afeer-the-chitdla—hivehr-——Afeer--the--presumption--has--peen
zebueteéy—-patezniey--ef--ehe-Fehkid--by--aneeher-man-mny-he
determineé-in-the-same-actiony-—if-he-has-been-made-a--partyr

{2) Any interested party may bring an action at-any
¢ime for the purpose of determining the existence or
nonexistence of the father and child relationship presumed
pursuant to section 5.

{3} An action to determine the existence of the father
and child relationship with respect to a child who has no
presumed father under section 5 may be brought by the child,
the mother or personal representative of the child, the
department of social and rehabilitation services or the
appropriate county welfare department, the perscnal
representative or a parent of the mother if the mother has
died, a man alleged or alleging himself to be the father, or
the personal representative or a parent of the alleged
father if the alleged father has died or is a minor.

{4) Regardless of its terms, an agreement, other than
an agreement approved by the court in accordance with
section 14(2), between an alleged or presumed father and the
mother or child, does not bar an action under this section.

(5) If an action under this section is brought before
the birth of the child, all proceedings shall be stayed
until  after the birth, except service of process and the
taking of depositions to perpetuate testimony.
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Section 8., Statute of limitations. {1} LIMITATION WHEN

FATHER AND CHILD RELATIONSHIP IS PRESUMED.

{A) AN ACTION MAY BE COMMENCED AT ANY TIME FOR THE

PURPOSE OF DECLARING THE EXISTENCE OF THE FATHER AND CHILD

RELATIONSHIP PRESUMED UNDER PARAGRAPH (A), (B}, OR {C) OF

SECTION 5(l}; CR

(B) FOR THE PURPOSE OF DECLARING THE NONEXISTENCE OF

THE FATHER AND CHILD RELATIONSHIP PRESUMED UNDER PARAGRAPH

(A, (B}, OR (C) OF SECTION 5(1) ONLY IF THE ACTION IS

BROUGHT WITHIN A KEASONABLE TIME AFTER OBTAINING KNOWLEDGE

OF RELEVANT FACTS, BUT IN NO EVENT LATER THAN FIVE (5) YEARS

AFTE THE CHILD'S EBIRTH. AFTFR® THE PRESUNPTION HAS BEEN

REBUTTEL, PATERNITY COF THE CHILD BY ANOTHER MAN HMAY BE

DETERMINED IN THE SAME ACTION, I¥ HE HAS BEEN MADE A PARTY.

(2) LIMITATIONS WHEN FATHER-CHILD RELATIONSHIP IS NOT

PRESUMED. An action to determine the existence COR
HONEXISTENCE of the father and child relationship as to a
child who has no presumed father under section 5 may not be
brought later than ¢kh=ee-433 FIVE (5) years after the birth
of the child, or later than thwee-+{3} FIVE (5} vears after
the effective date of this act, whichever is later.
Rewevery--an-aetion-prought-by-er-en~pehaif-of-a-chitd-whose
paternity-has-net-pesn-~determinad-ts-not-harred-until--three
13}--years~-~aftep-~the~~chitd--reacheg--the-age-of-majorityy
Sections 7 and 8 do not extend the time within which a right
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of inheritance or a right to a succession may be asserted
beyond the time provided by law relating to distribution and
closing of decedents' estates or to the determination of
heirship, or otherwise.

Section 9. Jurisdiction--venue. (1) The district court
has jurisdiction of an action brought under this act. The
action may be joined with an action for divorce, annulment,
sgparate maintenance, e¥ support, OR _ADCPTICH.

{2) A persocn who has sexual intercourse in this state
thereby submits to the jurisdiction of the courts of this
state as to an action brought under this act with respect to
a child who may have been conceived by that act of
intercourse. Ir additicon to any other methcd provided by
rule or statute, including Rule 43 of the Montana Rules of
Civil Procsdure, personal jurisdiction may be acquired Dby
service in accordance with Rule 4B of the Montana Rules of
Civil Procedure.

(3) The acticn may be brought in the county in which
the child or the alleged father resides or is found or, if
the father is deceased, in which proceedings for probate of
his estate have been or could be commenced.

Section 10, Parties. The child shall be made a party
tc the action. If he is a minor he shall be represented by
his general guardian or a guardian ad litem appeinted by the
court. The child's mother or father may not represent the
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child as guardian or otherwise., The court may appoint the
department of social and rehabilitation services or the
appropriate county welfare department as guardian ad litem
for the child. The natural mother, each man presumed to be

the father under section 5, and each man alleged‘to be the

natural father, shall be made parties or, if not subject to

the jurisdiction of the court, shall be given notice of the
action in a manner prescribed by the court and an
opportunity to be heard. The court may align the parties.

Section 11, Pre=-trial proceedings. (1) As soon as
practicable after an action to declare the existence or
nonexistence of the father and child relationship has been
brought, an informal hearing shall be held. The court may
order that the hearing be held before a referee. The public
shall be barred from the hearing. A record of the
proceeding or any portion thereof shall be kept if any party
requests, or the court orders. HRutes-ef-evidenee-neecd-not
Pe-observedr

{2) Upon refusal of any witness, including a party, to
testify under oath or éroduce evidence, the court may order
him to testify under oath and produce evidence concerning
all relevant facts. If the refusal is upon the ground that

his testimony or evidence might tend to incriminate him, the

‘court may grant him immunity from all criminal liability on

account of the testimony or evidence he is required to
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produce. An order granting immunity bars prosecution of the
witness for any offense shown in whole or in part by
testimony or evidence he is required to produce, except for
perjury committed in his testimony. The refusal of a
witness, who has been granted immunity, to cbey an order to
testify or produce evidence is a civil contempt of the
court.

(3} Testimony of a physician concerning the medical
circumstances of the pregnancy and the condition and
characteristics of the child upon birth is not privileged.

Section 12. Blood tests. {1} The court may, and upon
request of a party shall, require the child, mother, or
alleged father to submit to blood tests. The tests shall be
performed by an expert qualified as an examiner of blood
types, appointed by the court.

(2) The court, upon reasonable request by a party,
shall order that independent tests be performed by other
experts qualified as examiners of blood types.

{3) 1In all cases, the court shall determine the number
and qualifications of the experts.

Section 13. Ewvidence relating to paternity. Evidence
relating to paternity may include:

(1) evidence of sexual intercourse between the mother
and alleged father at any possible time of conception;

{2) an expert's opinion concerning the statistical
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probability of the alleged father's paternity based upon the
duration of the mother's pregnancy;

{3) blood test results, weighted in accordance with
evidence, if available, of the statistical probability of
the alleged father's paternity;

{4} medical or anthropological evidence relating to
the alleged father's paternity of the child based on tests
performed by experts. If a man has been identified as a
possible father of the child, the court may, and upon
request of a party shall, require the child, the mother and
the man to submit to appropriate tests; and

(5) all other evidence relevant to the issue of
paternity of the child.

Section l4. Pre-trial recommendations. (1) On . the
basis of the information produced at the pre-trial hearing,
the judge or referee conducting the hearing shall evaluate
the probability of determining the existence or nonexistence
of the father and child relationship in a trial and whether
a judicial declaration of the relationship would be in the
best interest of the child. On the basis of the évaluation,
an appropriate recomméndation for settlement shall be made
to the parties, which may include any of the following:

{a) that the action be dismissed with or without
prejudice;

(b} that the matter be compromised by an agreement
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among the alleged father, the mother, and the child, in
which the father and child relationship is not determined
but in which a defined economic obligation is undertaken by
the alleged father in favor of the child and, if
appropriate, in favor of the mother, subject to approval by

the Jjudge or referee conducting the hsaring. In reviewing

-the obligation wundertaken by the alleged father in a

compromise agreement, the judge or referee conducting the
hearing shall consider the best interest of the child in the
light of the factors enumerated in section 16(5), discounted
by the improbability, as it appears to him, of establishing
the alleged father's paternity or nonpaternity of the child
in a trial of the action. In the best interest of the
child, the court may order that the alleged father's
identity be kept confidential. 1In that case, the court may
designate a person oOr agency to receive from the alleged
father and disburse on behalf of the child all amounts paid
by the alleged father in fulfillment of obligations imposed
on him; and

{c} that the alleged father wvocluntarily acknowledge
his paternity of the child.

(2} If the parties accept a recommendation made in
accordance with subsection (1), judgment shall be entered
accordingly.

{3) If a party refuses to accept a recommendation made

=12~ HB 10
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under subsection (1) and blood tests have not been taken,
the court shall require the parties to submit to blood
tests, if practicable. Thereafter the Jjudge or referee
shall make an appropriate final recommendation. If a party
refuses to accept the final recommendation, the action shall
be set for trial.

(4) IF THE SCIENTIFIC EVIDENCE RESULTING FRQM THE

BLOOD TESTS CONCLUSIVELY SHCWS THAT THE DEFENDANT COULD NOT

HAVE BEEN THE®™ FATEER THEN THE INSTANT ACTION SHALL BE

DISMISSED.

44¥(5) The guardian ad litem may accept or refuse to
accept a recommendation under this section.

45r(6) The informal hearing may be terminated and the
action set for trial if the judge or referee conducting the
nearing finds wunlikely that all parties would accept a
recommendation he might make under subsection (1) or (3).

Section 15, Civil action. (l) An action under this act
is a civil action governed by the rules of civil procedure.
The mother of the child and the alleged father are competent
to testify and may be compelled to testify. Section 11,
subsections {2) and (3) and sections 12 and 13 apply to all
action brought under this act.

{2} Testimony relating to sexual access to the mother
‘by an unidentified man at any time or by an identified man
at a time other than the probable time of conception of the
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child is inadmissible in evidence, unless offered by the
mother.

(3) In an action against an alleged father, evidence
offered by him with respect to a man who is not subject to
the jurisdiction of the court concerning his sexual
intercourse with the mother at or about the probable time of
conception of the child is admissible in evidence only if
the alleged father has undergone and made available to the
court blood tests the results of which do not exclude the
possibility of his paternity of the child. A man who is
identified and is subject to the jurisdiction of the court
shall be made a defendant in the action.

Section 16. Judgment or order. (1) The judgment or
order of the court determining the existence or nonexistence
of the parent and child relationship is determinative for
all purposes.

(2) If the judgment or order of the court is at
variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
section 24.

(3) The Jjudgment or order may contain any other
provision directed against the appropriate party to the
proceeding, concerning the duty of support, the custody and
guardianship of the child, visitation privileges with the
child, the furnishing of bond or other security for the
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payment of the judgment, or any other matter in the best
interest of the child. The judgment or order may direct the
father to pay the reasonable expenses of the mother's
pregnancy and confinement.

(4} Support judgments or orders ordinarily shall be
for periodic payments which may vary in amount. In the best
interest of the child, a lump-sum payment or the purchase of
an annruity may be ordered in lieu of periodic payments of
support. The court may limit the father®s 1liability for
past support of the child to the proportion of the expenses
already incurred that the court deems just.

{5} 1In detg;mining the amount to be paid by a parent
for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, including:

(2) the needs of the child;

(b} the standard of living and circumstances of the
parents;

(c) the relative financial means of the parents;

{d) the earning ability of the parents;

(e} the need and capacity of the child for education,
including higher education;

(£) the age of the child;

{(9) the financial resources and the earning ability of
the child;
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(h} the responsibility of the parents for the support
of others; and
{i) the walue of services contributed by the custodial

parent.

Section 17. Costs. The court may order reasconable fees
of counsel, experts, and the child's guardian ad litem, and
other costs of the action and pre-trial proceedings,
including blood tests, to be paid by the parties in
proportions and at times determined by the couft. The court
may order the proportion of any indigent party to be paid
out of the treasury of the county in which the action is
brought.

Section 18, Enforcement of judgment or order. (1) If
existence of the father and child relationship is declared,
or paternity or a duty of support has been acknowledged or
adjudicated under this act or under prior lawy-—-the
ebltigation-of-the-father-may-ba-~onforeed--in--the--same--or
ether~—proccedings--by--the--mothery--the--chiitdy-the-puptie
anthoriey-that-has-furnished-or-may-furnish~-the--reasonable

expenses—--of~--preg yr-confinenenty-adneationy-supporey-or

funeratr-or-py-any-other-persony-inctuding-a-private-ageneyy
to-the-extent-~he--has--furpished~-or-—is--fuvnishing--these
expensess

{2}--%¥he THE court may order support payments to be
made to the mother, the clerk of the court, or a person,
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corpeoration, or agency designated to administer them for the
benefit of the child under the supervision of the court.
€3¥(2) Willful £failure to obey the judgment or order
of the court is a civil contempt of the court. All remedies
for the enforcement of judgments apply. 7

Section 19, Modification of Jjudgment or order. The
court has continuing jurisdiction toc wodify or revoke a
judgment or order

(1) for future education and support, and

(2) with respect to ma+ters listed in section 16,
subsections (3} and (4) and section 18(2), except that a
court entering a judgment or order for the payment of a lump
sum or the purchase ¢f an annuity under section 16(4) may
speciff that the judgment or order may not be modified or
revoked.

Section 20. Rights to counsel--free transcript on
appeal. (1) At the pre-trial hearing and in further
proceedings, any party may be represented by counsel. The
court shall appoint counsel for a party who is financially
unable to obtain counsel.

(2) 1I1f a party is financially unable to pay the cost
of a tramnscript, the court shall furnish on request a
transcript for purposes of appeal.

Section 21. Hearings and records--confidentiality.
Notwithstanding any other law concerning public hearings and
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records, any hearing or trial held under this act shall be
held in closed court without admittance of any person other
than those necessary to the action or proceeding. All
papers and records, other than the final judgment,
pertaining to the action or proceeding, whether part of the
permanent record of the court or of a file in any agency of
the state or of any political subdivision or elsewhere, are
subject to inspection only upon consent of the court and all
interested persons, or in exceptional cases only upon an
order of the court for good cause shown.

Section 22. Action to declare mother and child
relationship. Any interested party may bring an action to
determine the existence or nonexistence of a mother and
child relationship. Insofar as practicable, the provisions
of this act applicable to the father and child relationship
apply.

Section 23. Promise to render support. (1) Any promise
in writing to furnish support for a child, growing out of a
supposed ox alleged father and child relationship, does not
require consideration and is enforceable according to its
terms, subject to section 7(4}.

(2) 1In the best interest of the child or the mother,
the court may, and upon the provisicn's request shall, order
the promise to be kept in confidence and designate a person
or agency to receive and disburse on behalf of the child all
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amounts paid in performance of the promise.

Section 24. Birth records. {1} Upon order of a court
of this state or upon request of a court of another state,
the department of health and environmental sciences shall
prepare a substitute certificate of birth consistent with
the findings of the court and shall substitute the new
certificate for the original certificate of birth.

(2) The fact that the father and child relationship
was declared after the child's birth shall not be
ascertainable from the new certificate but the actual place
and date of birth shall be shown.

{(3) The evidence upon which the new certificate was
made and the original birth certificate shall be kept in a
sealed and confidential. file and shall be subjec£ to
inspection only upon consent of the court and all interested
persens, or in exceptional cases only upon an order of the
court for good cause shown.

Section 25. Custodial proceedings. (1) If a mother
relinquishes or proposes to relinquish for adoption a child
who has:

(a) a presumed father under section 5(1),

{b} a father whose relationship to the child has been
determined by a court, or

(c} a father as to whom the <child is a legitimate
child wunder prior law of this state or under the law of
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another jurisdiction, the father shall be given notice of
the adoption proceeding and have the rights provided under
sections 61-205 and 61-206, R.C.M. 1947, unless the father's
relationship to the child has been previously terminated or
determined by a court not to exist.

{2) If a mother relinguishes or proposes to relinquish
for adoption a child who does not have:

{a) a presumed father under section 5{1),

(b) a father whose relationship to the child has been
determined by a court, or

{c) a father as to whom the child is a legitimate
child wunder prior 1law of this state or under the law of
another jurisdiction, or if a child otherwise becomes the
subject o©f an adoption proceedings, the agency or person to
whom the child has been or is to be relinguished, or the
mother or the person having custody of the child, shall file
a petition in the district court to terminate the parental
rights of the father, unless the father's relationship to
the child has been previously terminated or determined not
to exist by a court.

{3} In an effort to identify the natural father, the
court shall cause inguiry to be made of the mother and any
other appropriate person. The inquiry shall include the
following: whether the mother was married at the time of
conception of the child at any time thereafter; whether the
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mother was cohabiting with a man at the time of conception
or birth of the child; whether the mother has received
support payments or promises of support with respect to the
child or in connection with her pregnancy; or whether any
man has formally or informally acknowledged or declared his
possible paternity of the child.

(4) If, after the inquiry, the natural father is
identified to the satisfaction of the court, or if more than
one man is identified as a possible father, each shall be
given notice of the proceeding in accordance with subsection
(6) of this section. If any of them fails to appear, or, if
appearing, fails to claim custodial rights, his parental
rights with reference to the child shall be terminated. If
the natural father or a man representing himself te be the
natural father, claims custedial rights, the court shall
proceed to determine custodial rights.

(5) If, after the ingquiry, the court is unable to
identify the natural father or any possible natural father
and no person has appeared claiming to be the natural father
and claiming custodial rights, the court shall enter an
order terminating the unknown natural father's parental
rights with reference tc the child. Subject to the
disposition of an appeal, upon the expiraticn of six (6}
months after an order terminating parental rights is issued
under this subsection, the order cannot be questioned by any
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person, in any manner, or upon any ground, including fraud,
misrepresentation, failure to give any required notice, or

lack of jurisdiction of the parties or of the subject

matter.,

(6) Notice of the proceeding shall be given to every
person identified as the natural father or a possible
natural father in the manner appropriate under rules of
civil procedure for the service of process in a civil action
in this state, or in any manner the court directs. Proof of
giving the notice shall be filed with the court before the
petition is heard. 1If no person has been identified as the
natural father or a possible father, the court, on the basis
of all information available, shall determine whether
publication or public posting of notice of the proceeding is
likely to lead to identification and, if so, shall order
publication or ©public posting at times and in places and
manner it deems appropriate.

Section 26. Uniformity of applicaticn and
construction. This act shall be applied and construed to
effectuate its general purpose to make uniform the law with
respect to the subject of this act among states enacting it.

Section 27. Section 61-105, R.C.M. 1947, is amended to
read as follows:

"61-105. Custedy of legitimate child. The father and
mother of a-iegieimate an unmarried minor child are equally
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entitled to its custody, services, and earnings. If either
parent be dead, or unable, or refuse to take the custody, or
has abandoned his or her family, the other is entitled to
its custody, services, and ezrnings.”

Section 28, Section 61-205, R,C.M. 1947, is amended to
read as follows:

"61-205. Persons reguirec to consent to the adoption.
An adoption of a child may be decreed when there have been
filed written consents to adopticn executed by:

{1) Both parents, if living, or the surviving parent,
of a legieimate child; provided. that consent shall not be
reguired from a father or motherxr,

{a} adjudged guilty b a court of competent
jurisdiction of physical cruelty toward said child; or,v

(o} adjudged to be an habitual drunkard; or,

{c) who has been judiciallr deprived of the custody of
the child on account of cruelty or neglect toward the child;
or,

{d) who has, in the state ¢f Montana, or in any other
state of the United States, willinully abandoned such child;
or, .

(e) who has caused the chil? to be maintained by any
public or private children's institution, charitable agency,
or any licensed adoption agency, or the state department of
public welfare of the state of Montana for a period of one
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(1) vyear without contributing to the support of said child
during said period, if able; or,

(f) if it is proven to the satisfaction of the court
that said father or mother, if able, has not contributed to
the support of said child during a period of one (1) year
before the filing of a petition for adoption; or {an
adoption of a child may be decreed when there have been
filed written consents to adoption executed by).

+2+--!he-qnoehery—-aioaer-éf-the-ehild-is¥§}§egéeimate7

433-(2) The legal guardian of the perscon of the child
if both parents are dead or if the rights of the parents
have been terminated by judicial proceedings and such
guardian has authority by order of the court appointing him
to consent to the adoption; or,

+43-{3) The executive head of an agency if the child
has been relinquished for adoption to such agency or if the
rights of the parents have been judicially terminated, or if
both parents are dead, and custody of the child has been
legally vested in such agency with authority to consent to
adoption of the child; or,

$5¥-{4) Any person having legal custody of a child by
court order if the parental rights of the parents have been
judicially terminated, but in such case the court having
jurisdiction of the custody of the child must consent to
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adoption, and a certified copy of its order shall be
attached to the petition.

The consents required by paragraphs (1} and (2) shall
be acknowledged before an officer authorized to take
acknowledgments, or witnessed by a representative of the
state department of public welfare or of an agency, or
witnessed by a representative of the court."

SECTION 29. FOLLOWING A DETERMINATION OF THE EXISTENCE

OF A PARENT-CHILD RELATIONSHIP AND UPON PETITION BY EITHER

PARTY THE COURT SHALL THERETPON DETERMINE THE CUSTODY OF

SAID CHILD OR CHILDREN.

Section 30. Uniformity of application and
construction. This act shall be applied and construed to
effectuate its general purpose to make uniform the law with
respect to the subject of this act among states enacting it.

Section 31. Severability. If any provision of this
act or the application thereof to any person or circumstance
is held invalid, the invalidity does not affect other
provisions or applications of the act which can be given
effect without the invalid provision or application, and to
this end the provisions of this act are severable.

Section 32. Repeal. Sections 93-2901-1 through
93-2901-11, 61-103, and 61-108, R.C.M. 1947, are repealed.

-End-
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INTRODUCED BY YARDLEY, STOLTZ

A BILL FOk AN ACT ENTITLED: ™AN ACT TO BE KNOWE AS THE
*UNIFOEE PAREN1IAGE BACT* RELATING TO MATTERS COMCERRING THE
PAREST-CRILD RELATIORSHIP, ITS ESTABLISHMERT ANE ITS
TERMIBATION; BAMENDIRG SECTIONS 67-105 ARD 61205, E.C.H.
1947; AFD HREPEALIBG SECTIONS 61-103, 617108, 93290711

THROUGR 93-2901-11, R.C.M. T1947."

BE IT ENACTED BY THE LEGISLATORE OF THE STATE OF MONTANA:

Section 1. Short title. This act may be cited as the
®inifors Farentage Act™.

Section 2. Parert and child relationship defined. As
used in this act, ®"parent and child relationship®™ means the
legal relationship existing between a child and his matural
or adoptive parents incident to which the lav confers or
imposes rights, privileges, duties, and obligations. it
includes the wother and child relationship and the father
and child relationskip.

Section 3. Felationship not dependent on marriage. The
parent and child relationsbip extends egually to every child
and to every parent, regardless of the sarital status ot the
pareats.

Section 4. How parent and chila relationship

SECOND READING

SECOND PRINTING
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established. The parent and child relationship betveern a
child and

(1) the natural mother may be established by proof of
her having yiven birth to the child, or under this act;

{2) the natural father may be established under this
act;

(3) an adoptive rarent may be established by proot of
adoption.

Section 5. Presuaption of paternity. (1) A man is
presumed to be the natural father of a child if:

(a) he and the child?®s natural sother are or have been
married to each other and the child is bormn during the
marriage, or within three humdred (300) days after the
marriage is terminated by death, annulment, déclaration of
invalidity, or divorce, or after a decree of separation is
entered by a coart;

(b} Dbefore the child*s birth, he and the child’s
natural mother have attempted to marry each other by a
sarriage solemnized in apparent compliance with law,
although the attempted marriage is or could be declared
invalid, and,

(i} if the attempted marriage counld be declared
invalia only by & court, the child is born during the
attempted marriage, or within three hundred (300) days after
its terminatior by death, annulment, declaration of
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invalidity, or divorce; or

(ii) if the atteapted emarriage is invalioc without a
court order, the child is borm within three hundred (300)
days after the ter-inatioa of cobabitation;

(c) after the child*s birth, he and the child’s
natural mother have married, or attempted to sarry, each
other by a marriage solemnized in apparest coapliance with
law, althongh the attempted marriage is or could be declared
invalid, and

{i} he has acknowledged bhis paternity of the child in
writing filed with the department of health and
environpental sciemces or with the district court for the
county where he resides, or

(ii}) withk his consent, he is named as the child's
father on the child®s birth certificate, or

(iii) he is obligated to support the child under a
written voluntary promise or Ly coart order;

{4) while the child is under the age of majority, he
receives the child into his home and openly holds out the
child as his natnral child; or

(e} he acknowliedges his paternity of the child im a
writing filed with the departaent of health aad
environsental sciences or with the district court of the
connty where he resides, which court or depattient shall
promptly infora the mother of the filing of the
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ackaovwledgeent, and she does not dispute the acknevwledgrent
within a reasonable time after being informed thereof, in a
writing filed with the departsent of health and
environeental scieaces or with the district coert ot the
county where the acknovledgment was filed. 1If anotber «an
is presumed under this section to be the child®s father,
ackaovledguent may be effected only with the vritten consent
of the presvomed father or atter the presumption has been
rebutted.

() A presuaption uonder this section may be rebutted

i an appropriate action only by clear and convincing

evidence. w2} —or—more—prosasptiers—arise—whish

Section 6. &artificial insemination. (1} If, under the

supervision of a licemsed physician and with the comsent of
ber husband, a wife is inseminated artificially with seamen
donated by a mam not her husband, the husband is treated in
law as if he were the natural father of a child thereby
conceived. The husband®s comsent aast be in writing and
siganed by hin and his wife. The physician shall certity
their signatures amd the date of the insemination, and file
the husband*s consent with the department of health and
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environmental sciences, vhere it shall be kept confidential
and in a sealed file. However, the phyéician's failure to
do so does not affect the father and child relatiomship.
11! papers amnd records pertaining to the insesination,
vhether part ot the permanent record of a court or of a file
beld by the supervising physician or elsewvhere, are subject
to inspection only upon ap order of the court for good cause
shovn .

{2) The donor of semen provided to a licensed
physician for use in artificial insesmination of a sarried
woman other than the donor's vife is treated in law as if he
were not the natural father of a child thereby comceived.

Section 7. Determinatioa of father and chila
relationship — who may bripg action —whes—aotion-may-be
breught. (1) A child, his patural mother, or a man presumed

to be his father under paragraph (a), (b), or (¢} of section

5(1), say bring am action,
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afeer—the-chtidlo-bivihr-——Afier-—phe--presumpieion--has--peen
rebuttedy——paternity--of-—the--chiid-—by~-anether-man-may-be
determined-in-the-same-actiony-if-he-has-been-made-a--parey:

(2) Any interested party may bring an action at-any
time for the purpose of determining the existence or
nonexistence of the father and child relationship presumed
pursuant to section 5.

{3) An action to determine the existence of the father
and child relaticnship with respect to a child who has no
presumed father under section 5 may be brought by the child,
the mother or personal representative of the child, the
department of social and rehabilitation services or ITS ehe

appropriate eeunty--welfape-deparément LOCAL AFFILIATE, the

personal representative or a parent of the mother if the
mother has died, a man alleged or alleging himself to be the
father, or the personal representative or a parent of the
alleged father if the alleged father has died or is a minor.

(4) Regardless of its terms, an agreement, other than
an agreement approved by the court in accordance with
section 14 (2), between an alleged or presumed father and the
mother or child, does not bar an action under this section.

(5) If an action under this section is brought before
the birth of the child, all proceedings shall be stayed
until after +the bkirth, except service of process and the
taking of depositions to perpetuate testimony.
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Sectiop 8. Statute of limitations. {1} AT ]

P HG 28 SIERCE F

ER_FAEAGEAP

THER—CHILD k IIOKS 15 NO

21 LImiTaTi
FRESUMEDL, An action +to deternine the eristence OR

BOBEXISTENCE of the father and child relationship as to a
child who has no presumed father uwnder section 5 may not be
brought later than +hEee—3} FI¥E (5) years after the birth

of the child, or later than three—{3) PIVE (5) years after

the eftective date of this act, whichever is 1later.

Sections 7 and 8 do not extend the time vithin which a right
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of inheritance or a right to a succession may be asserted
beyond the time provided by law relating to distribution and
closing of decedents' estates or teo the determination of
heirship, or otherwise,

{3} AFTER THE CONCLUSION OF AN ADCPTION PROCEEDING

UNDER CHAPTER 2, TITLE 61, NO FURTHER ACTION TC DECLARE THE

EXISTENCE OR NONEXISTENCE OF THE FATHER AND CHILD

RELATIONSHIP OF THE ADOPTED CHILD MAY BE COMMENCED EXCEPT AS

PROVIDED FOR IN SECTION 25 OF THIS ACT FOR FRAUD, AND

SECTION 61-206, R.C.M, 1947.

Section 9. Jurisdiction--venue. (1) The district court
has jurisdiction of an action brought under this act. The
action may be joined with an action for divorce, aanulment,
separate maintenance, er support, OR ADOPTION.

{2} A person who has sexual intercourse in this state
thereby submits to the jurisdiction of the courts of this
state as to an action brought under this act with respect to
a child who may have been conceived by that act of
intercourse. In addition +to any other method provided by
rule or statute, including Rule 4B of the Montana Rules of
Civil Proceduie, personal jurisdiction may be acquired by
service in accordance with Rule 4B of the Montana Rules of
Civil Procedure.

(3) The action may be brought in the county in which
the child or the alleged father resides or is found or, if
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or, if the father is deceased, in which proceedings for
probate of his estate have been or could be comsaenced.

Section 10. Parties. The <child shall be wmade a party
to the action. If he is a minor he shall be represented by
his general yuwardian or a guardian ad litem appointed by the
court. The <¢hild?'s mother or father may not represent the
child as guardian or otherwise. The court may appoint the
departsent ot social and rehabilitation services or the
appropriate county welfare department as guardian ad litem
for the child. The natural mother, each wman presused to be
the father under section 5, and each man alleged to be the
natural father, shall be sade parties or, if not subject to
the jurisdiction of the court, shall be given notice of <the
action in a manmer prescribed by the court and an
opportanity to be heard. The court may align the parties.

Section 11. Pre—trial proceedings. (1) As soon as
practicable after am action to declare the existence or
nonexistence or the father and child relationship has been
brought, amr informal hearing scalil be held. The court aay
order that the nearing be held before a reieree. The public
shall be barred from the hearing. k rTecorad of the
proceeding er—aay-portica—thereot shall be kept if-any—pasdy
Fequests—eEt—the-court—ofders. Reles-ef-evidence-need—bot
be—ebserveds

{(2) Upon refusal of any witness, including a party, to
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testify under vath or produce evidence, the court may order
him to testify uonder cath and produce evidence concerning
all relevant facts. It the retusal is uron the ground that
his testimony or evidence might tend to incrisinate him, the
court =®may grant his immunity froe all crisinal liability on
account of the testimony or evidence he 1is reguired to
produce. An order granting immunity bars prosecution of the
witness for any offense shown in whele or in part by
testimony or evidence he is regquired to produce, except for
perjury committed in his testiscony. The refusal of a
witness, who has been granted immunity, to obey an order to
testify or produce evidence is a civil contempt of the
court.

{3) Testimony of a physician concerning the wedical
circumstances of the pregnancy and the condition and
characteristics of the child upos birth ic not privileged.

Section 12. Blood tests. (¥ The court may, and uporn
request of a party shall, require the child, mother, or
alleged father to submit to blood tests. The tests shall Le
perforsed Ly an expert gualified as an examiner of bliood
types, aprointed by the coort.

{2) 1be court, upen reasonable request by a party,
shall order that independaent tests be performed by other
eXperts qualiiled as examiners of blood types.

(3) In all cases, the court shall detersine the number

—10- HE 10
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and qualifications of the experts.

Section 13. Ewidence relating to paternity. Evidence
relating to paternity may include:

{1) evidence of sexpal intercourse hetween the mother
and alleged father at amny possible time oif conception;

{2) an expert®s opinion concerning the statistical
probability of the alleged father®s patersity based upon the
duration of the sother®s pregnabcy:

{3} bloed test resulits, veighted in accordance with
evidence, if available, of the statistical probability of
the alieged father's paternity;

(4) medical or anthropological -evidence relating to
the alleged father's paternity of the chilid based on tests
perforsed Ly experts. 1f a mam has heen lidentified as a
possible tather of the chkild, +the court say, and upon
reguest of a party shall, regquire the c¢nild, the sother and
the man to subrit to appropriate tests; and

{5) all otner evidence relevant to the issue of
paternity of the chkila.

Section M. ¥Pre—trial recommendations. (1} On the
basis of the information produced at the pre-trial hearing,
the judge or reteree counducting the hearing shall evaluate

the probability of deterxining the existence or nonexistence

of the father and child relationship in a trial and whether

a judicial declaration of the relationship would be in the
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bhest interest of the child. On the basis of tne evaluation,
an appropriate recospendation for settlement shall be pade
to the parties, which nay include any or the iollowing:

{a) that the action be dismissed with or withomt
prejudice;

(b} that the matter be coapromised by an ayreesent
among the alleged father, the ascther, ani the <¢hild, in
which the father amd child relatiouship is not deterzined
bot in which & defined economic obligation is undertaken by
the alleged father in favor of the child and, if
appropriate, in favor of the mother, sudbject to appro¥al by
the 1Judge or reteree conducting the hearing. In reviewing
the obligation undertaken by the alleged father in a
compromise agreement, the Judge or referee coandecting the
hearing shall consider the best interest of the child ip the
light of the factors enmmerated in section 16(5), discournted
by the isprokbability, as it aypears to bim, of establishing
the alleged tather®s patermity or nonpaterpity ot the child
in a trial c.i the action. In the Lest interest of the
child, the court may order that the alleged tathex's
igentity be kept confidential. In that case, the conrt aay
designate a person or agency to receive fros the alleged
tather and disburse on behalf of the child all amounts paid
by the alleged father in fultillsent of obligations isposed
on him; apd
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(c) that the alleged father voluntarily acknowvledge
his paternity of the chila.

{(2) 1f the parties accept a recosmendation made in
accordance vwith subsection (1), judgment shall be entered
accordingly.

(3) It a party refuses to accept a recommendation made
under subsection (1) and blood tests have not beem takesn,
the court shall require the parties to submit to blood
tests, if practicable. Thereafter the 3judge or referee
shall make am appropriate final recommendation. If a party
refuses to accept the final recoamendation, the action shall
be set for trial.

L iP HE __SC1E 2IC ¥ib RESOULTIE PRON TH

D_T S_CORCLUS1Y SHORS THAT I EFENDAN oulL ROT

BEREN _TH ATHER B THE INSTANT AC H_SHALL B
DISBISSED.

44-15) “7The guardian ad litem may accept or refuse to
accept & recoxazendation under this section.

+45)-({6) The inforsal hearing may be terminated and the
action set tor trial if the judge or referee conducting the
hearing finds nunlikely that all parties would accept a
recomtendation he might make under subsection (1) or (3}.

section 15. cCivil action. (1) Am action undexr this act
is a civil action governed by the rules of civil procedure.
The mother of the child and the alleged father are coepetent
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to testify and may be compelled to testify. Section 11,
subsections (2) and (3) and sections 12 and 13 apply to all
action brought under this act.

{2) Testimony relating to sexual access to the mother
by an unidentified man at any time or by an identified man
at a time other than the probable time of conception of the
child is inadasissible in evidence, unless offered by the
mother.

{3) In an action against an alleged father, evidence
offered by him with respect to a man vwho is not subject to
the jurisdiction of the court concerning his sexual
intercourse with the mother at or about the probable time of
conception of the chkild is admissible in evidence only if
the alleged father has undergone and made available to the
court bloed tests the resulis of whick 40 not exclude the
possibility of his paternity of the child. A man who is
identified and is subject to the jurisdiction of the court
shall be made a defendant in the action.

Section 16. Judgeent or order. {3) The judgmeat or
order of the court detersining the existepnce or nonexistence
of the parent and child relationship is dJdeterminative for
all parposes.

(2 1I1i the Judgment or order of the court is at
variance with the child®s Lirth certificate, the court shall
order that a substitute birth certificate be issued under

—14— HB 10
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section 24.

{3} The Judgment or order may contain any other
provision directed against the appropriate party to the
proceeding, concerning tbe duty of svpport, the custody and
guardianship of the chiid, wvisitation privileges with the
child, the turnishing of bond or other security for the
payment of the judgment, or any other =matter in the best
interest of the child. 7The jndgment or order may direct the
father to pay the Teasonable expenses of the motherts
pregnancy and confineaent.

(4) Support judgments or orders ordinarily shall be
for pericdic payments which may vary in amount. In the best
interest of the child, a lump-sus paysent or the purchase of
an annuity may be ordered in lieu of periodic paymsents of
support. The conrt say limit the father's liability tor
past support of the child to the proportion of the expenses
already incurred that the court deeas just.

{5) 1In determining the amount to be paid by a paremt
for support of the child and the period daring which the
duty of support is owed, a court enforcing the obligation of
support shall comsider ali relevant facts, inclading:

{a}) the meeds of the child;

{b) the staadard of living anéd circumstances of the
parents;

{c} the relative fimancial means of the parests;
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{d) tbe earming ability of the parents;

(e) the aneed and capacity of the child tor eduncation,
incluvding higher education;

{f) the age of the child;

{g) the financial resources and the earning abiiity ot
the child;

(h) the responsibility of the parents for the support
of others; and

(i) the valume of services contributed by the custodial
parent.

Section 17. Costs. The court may order reasonable fees
of counsel, eaperts, and the cnild's guardian ad litex, and
other costs of the action and pre—trial proceedings,
inclonding blood tests, to be paid by the parties in
proportions and at times determined by the court. The coart
may order the proportion of amy indigent party to be paid
out of the treasury of the county in which the action is
brought.

Section 18. Enforcement of Judgment or order. {1} If
existence of the father and child relationship is declared,

or paternity or a duty of support has bees ackmowledged or

adjudicated under this act or nunder prior Jlavy—the

—tt— HE 19
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“+2+—%ke THE court may order support payaents to be
sade to the mother, the cierk of the counrt, or a person,
corporation, or agency designated to administer them for the
benefit of the child ander the supervision of the court.

4332} willtal failure to obey the judgment or order
of the court is a civil conteapt of the court. A1l remedies
for the enforcement of judgments apply.

Section 19. Modification of judgment or order. The
court has continuing jurisdiction to wmodify or revoke a
judgmeent or order

{1) for future education and support, and

{2} +with respect to matters listed in section 16,
subsectsons (3} and (4} and section 18 {2), except that a
court entering a judgment or order for the payment of a lump
sum or the purchase of an annuity under section 116(4) aay
speciiy that the Jjudgment or order may not be modified or
revoled.

Section z0. Rights to counsel-—free transcript on
appeal. {1) At the pre—trial hearing and in further
proceedings, any party may be represented by counsel. The
court shall appoint counsel for a party who is financially
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unable to obtain counsel.

{2) If a party is financially unable to pay the cost
of a transcript, the court shall furnish on reguest a
transcript for purposes of appeal.

Section 27. Hearings and records—confidentiality.
Notwithstanding any other law concerning public hearings and
records, any hearing or trial beld under this act shall be
beld in closed court without admittance of any person other
than those necessary to the action or proceeding. all
papers and@ records, other than the final Jjudgment,
pertaining to the action or proceeding, whether part of the
peraanent Tecord of the court or of a file in any agency of
the state or of amy political subdivision or elsevhere, are
subject to inspection only upon coasent of the court and all
interested persons, or in exceptional cases only upon an
order of the court for good cause shown.

Section ZZ. Action to declare mother and child
relationship. Any interested party may bring an action to
determine the existence or nonexistence of a sother and
child relationship. Insofar as practicable, the provisions
of +this act applicable to the father and child relationship
apply -

Sectionr z3. Promise to render support. (1) Any proaise
in writing to furmish support for a child, growing out of a
supposed or alleged father and child relatioaship, does not

~18~ BB 10
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reguire consideration and is enforceable according to its
terms, subject to section 7(4).

{2) In the best interest of the child or the mother,
the court may, and upon the provision's request shall, order
the promise to be kept in confidence and designate a person
or agency to receive and disburse on behalf of the child all
amounts paid in perforamance of the promise.

Section 24. Birth records. (% Upon order of a court
of this state or upon request of a court of another state,
the department of bealth and environmental sciences shall
prepare a substitute certificate of birth consistent with
the findings of the court and shall substitute the new
certificate for the original certificate of birth.

{2) The tact that the father and child relationship
vas declared after the <¢hild*s birth shall not be
ascertaiasable frog the new certificate bat the actmal rplace
and date of birth shall be shown.

{(3) The evidence nupon which the new certificate was
made and the oriygyinal birth certificate shall be kept imn a
sealed and confidential file and shall be suabject to
inspection only upor consent uf the court and all interested
persops, or in exceptional cases only upon an order of the
court for good cause shown.

Section 25. Custodial proceedings. (1} If a mother
relingquishes or proposes to relinguish for adoption a child
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who has OK DOES NOT HAVE:

(a) a presused father under section 5(1),

(b) a father whose relationship to the child has been
deternined by a court, or

(c) a father as to whom the «child is a legitimate
child wunder prior law of +this state or snder the law of
another jurisdiction, the PRESUXRD Ok FATUERAL father shall

be givem notice of the adeoption—proceeding-and-—have—the
COURT BEAEKIRG _TO DETEBMINE THEIR rights provided under

sections 61-205 and 61-206, R.C.M. 1967, unless the PERSUMED
FATHER__OE__UNKEDEE father®s relationship to the child has

been previously terasinated or determibned by a court not to

exist.
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identify the natural father, TRE PRESUMED PATHER, oOr any
possible natural father, and no person has appeared—elaiming
+o—be—the—aatural-—father—and-—elaining PILED A NOTICE OF
INTENT TO CLAIM PATERNITY AND CLAIM THE custodial «righbts,
the court shall enter an order terminating the anknewn
satural father®s parental rights with reference to the
child. sebjeet—to—the—dispesition—ef —as—appealy IF_NO
APPELL IS TAXEN, THEN apon the expiration of six (6) wmonths
after an order terminating parental rights is issued under
this subsection, the order cannot be guestioned by any
person, in any manner, or upon any groundy—iaeiudisg EICEPT
fraudy—adisrepresentationr—failure—to-—give—any—required

sebject-natter. 1M _THE C C
CANNOT B ORSIIONED IF MOR AN _S3 6} MONTAS S5 EXIPIRED

GED __FRAUD THE__CHDEB

5 B D_FRAOUD IS DISCOVEERED.

453-(2) if, after the inguiry, the court is unable to

S Hp 10
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Section 26. Uniformity of aprlication amd
construction. 1Ihis act shall be applied and construed to
effectiate its geperal purpose to make uniform the law with
respect to the subject of this act among states enacting it.
Section 27. Section 61-105, R.C.H. 1947, is asended to
read as follows:

"61-105,. Custody of legitimate child. The father and
mother of a—3eqgibimate an unmarried minor child@ are egually
entitled to its custody, services, and earnings. If either
pareant be dead, or unable, or refuse to take the custody, or
has abandoned his or her family, the other is entitled to
its custody, services, and earnings.®

Section 28. Section 61205, E.C.M. 1947, ic amended to
read as follows:

®53-205. Persons required to consent to the adoption.
An adoption ot a child ray be decreed when there have been
filed written consents to adoption execoted by:

{1) Both parents, if living, or the sarviving parent,
of a Zegitimate child; provided, that counsent shall Bot be
reguired from a father or mother,

fa) adijudged guilty by a court oi competent
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jerisdiction of physical cruelty toward said child; or,

(b} adjudged to Le an habtitual drunkard; or,

{c}) who has been judicially deprived vf the custody oz
the child or account of cruelty or neglect toward the child;
or,

{3} who nas, in the state of Montana, or imn any other
state of the United States, willfully abancomea such child;
or,

{e} vho has caused the cbhild to be maintainred by apy
public or private childrea's institotion, charitakle agency,
or any licensed adoption agency, or the state department of
public welfare of the state of Nontana for a period of one
(1) year without contributing to the support of said child
daring said period, if able; or,

(£) if it is proven to the satisfaction of the court
that said father or mother, if able, has not conrtributed to
the support of said child duriang a period of ome {1} year
before the tiling of a petition Zfor adoption; o1 (an
adoption of a child may be decreed when there have been
filed written consents to adoption executed by}.

a3y i 4l is il i : 7

434—1{2) The legal guardian of the perscon of the child
if both pareats are dJdead or if the rights of the parents
have beeu terminated by Jjudicial proceedings and such

—2 b ¢
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guardian has avthority by order of the court appointing him
to consent to the adoption; or, l

43—1{3) The execuntive head of an agency if the child
has been relinguished for adoption to such agency or if the
rights of the parents have been judicially terminated, or if
both parents are dead, and custody of +the child has been
legally vested in such agency with authority to comsent to
adoption of the child; or,

+5)—(4) Any person having legal custody of a child by
court order if the parental tights of the parents have been
judicially terminated, but in such case the court having
jurisdiction of the custody of the child must consent to
adoption, and a certified copy of #its order shall be
attached to the petitiom.

The consents reguired by paragraphs (1} and (2) shall
be acknowledged before an officer authorized to take
acknovledgments, or witnessed by a representative of the
state department of public welfare or of an agency, or
witressed by a representative of the court.”

SECTION 29. POLLOWING i DETERMINATION OF THE EXISTERCE
[1) A__ FAEEBNT-CR1 ELATIOASEIP AND UPOCN FETITION BY EITEER

PARTY THE COURT SHALL THEREUPON _DETERMIME THE CUSTODY OF

SEID CH1LD OBR_CHBILDREN.
Section 30. ©Uniformity of application and
construction. This act shall be applied and construed to

-25— HEB 10
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effectuate its genmeral purpose to make naiform the. law with
respect to the subject of this act among states enacting it.

Section 31. Severability. If any provision of this
act or the applicetion therecof to any person or circumstance
is held invalid, the invalidity does not affect other
provisions or applications of the act whichk can be given
effect without the irvalid provision or application, and to
this end the provisions of this act are severable.

Section 32. Repeal. Sections 93-2%01~% throngh
$3-7901-11, 63103, and 61-108, H.C.H. 1947, are repealed.

—End—
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HOUSE BILL X0. W

INTRODUCED BY YARDLEY, STOLTZ

A BILL FOR AN ACT ENTITLED: ®AN ACT TO BE KNOWE AS THE
YONIPOKN PARENTAGE ACT® RELATING TO MAYTERS CONCERNING THE
PAREST-CRILD RELATIONSHIP, ITS ESTABLISHMERT AND ITS
TERMINATION; ASMENDIRG SECTIONS 61-105 ARD 61-205, B.C.H.
1987; AFD KEPEALING SECTIONS 61-103, 61108, 93-29501-1

THRCUGH $3—-2901—-11, R.C.B. 1947.%

BE IT ENACTED BY THE LEGISLATUEE OF THE STATE CF MONTANA:

Section 1. Short title. This act may be cited as the
*gnifora Faremtage Act™.

Section 2. Parert and child relationship dJdefined. As
used im this act, ®parent and child relationship® means the
legal relationship existing between a child and his patanral
or adoptive paremts incident to which the law confers or
imposes rights, privileges, duties, and obligatioms. It
includes the mother and childé relatiomship and the father
and child relationship.

Section 3. Relationship not dependent on marriage. The
parent and child relationship extends equally to every child
and to every parent, regardless of the marital status of the
parents.

Section 4. How parent and child relationship

"THIRD READING
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established. The parent and child relationship between a
¢hild and

{1} the patural mother may be established by proof of
her having given birth to the child, or under this act:

{2) the natural father may be established nnée; this
act; -

(3) an adoptive parent Bsay be established by proof of
adoption.

Section 5. Presumption of  paternity. (1) A Bman is
presused to be the natural father of a child if:

{a) he and the child®s natural mother are or have been
married to each other and the child is borm during the
marriage, or within three hundred {300) days after the
marriage is tersirated by death, annulaent, declaration of
invalidity, or _divorce, or atter a decree of separation is
entered by a court: .

{b) before the child®s birth, he and the child*s
natural mother have attempted to marry each other by a
marriage solemmized in apparent compliance with law,
although the attempted marriage is or could be declared
invalid, and,

fi) if the attempted marriage could be declared
invalid only by a court, the child is bora during the
attempted marriage, or within three bumndred (300) days after
its termination by death, annulaent, declaration of

—2— HB 10
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invalidity, or divorce; or

{(ii) if +the attempted marriage is invalid without a
court order, the child is borp within three hupdred (300)
days after the termination of cobabitation;

{c) after the child*s birth, he and the child®'s
natural mother have married, or attempted +to marry, each
other by a marriage sclemnized in app&rent coapliance with
law, althoungh the attempted marriage is or could be declared
invalid, and

(i) ke has ackmowledged bis paternity of thke child in
writing f£iled with the departassnt of health and
environsental sciences or with the district court for the
county where he resides, or

{(ii) witk his consent, he is named as the childt*s
father on the child®s birth certificate, or

(iii) he is phligated to suopport the child nunder a
written voluntary promise or by court order;

{8} while ¢the child is under the age of majority, he
receives the child into his home and openly holds wout the
child as his natural child; or

(e} be acknovledges his paternity of the child in a
writing filed with the departaent of health and
environsental sciences or _vith the district court of the
coupty where he resides, which court- or department shall
proaptly inform the  mother of the filing of the

-3 HB 10
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acknowledgmsent, and she does not dispute the acknowledgment
within a reasonable time after being informed thereof, in a
writing filed with the departasent oI health and
environmental scieaces or with the district court of the
county where the acknowledgaent was filed. If another =an
is presemed weunder this section to be the child®s father,
acknowvledguent may be effected only with the written conseat
of the presumed father or after the presuaption has been
rebutted.

{2} A presusption under this sectiom may be rebutted

in an appropriate action only by clear and comvinciag

evidence. It 8e—A2)——Or—aete—prebRaptione—arise-—vhioh

Section 6. Artificial imsemipation. (1) If, under the
supervision of a licensed éhysician and vith the comsent of
her husband, a wife is insesminated artificially with semen
donated by & man. not her husband, the husband is treated in
law as if he were the natural father of a c¢bhild thereby
conceived. The bhkusband's consent must be in writing aed
signed by bis and his wife. The physician shall certify
their signatures and the date of the insemination, and file
the husband®s consent with the dJdepartsent of bealth and

T HB 10
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environmental sciences, where it shall be kept confidential
and in a sealed file. However, the phyéician's failuore to
do so does not affect the father and child relationship.
Rll papers and Trecords pertaining to the inseaination,
whether part of the permanent record of a court or of a file
held by the supervising physician or elsewvhere, are subject
to inspection only upon an order of the court for good cause
shown .

{2) The donor of semen provided to a licensed
physician for use in artificial insemination of a married
woman other than the donor's wife is treated in law as if he
were not the natural father of a child thereby conceived.

Section 7. Deterrmination of  father and chilad
relationship — who may bring action —whes—aetien—may-be
beought. (1) A child, his natueral mother, or a man presuaed

to be his father under paragraph {a), (b}, or (¢} of section

5(1), may bring an action.
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after-the—eh;ié*s—hirthr—-ﬁfte!--the--p!esumption—-has-—been
rebutitedy——paternity-—of-~che--ehitd--by--another-men-may-be
determined-in-the-same-actiony-if-he-has-been-made-a~-pareys

{2} Any interested party may bring an action at-any
+ime for the purpose of determining the existence or
nonexistence of the father and child relationship presumed
pursuant to section 5.

(3} An action to determine the existence of the father
and child relationship with respect to a child whoe has no
presumed father under section 5 may be brought by the child,
the mother. or personal representative of the child, the
department of social and rehabilitation services or ITS the

appropriate eounty--weifare-deparement LOCAL AFFILIATE, the

personal representative or a parent of the mother if the
mother has died, a man alleged or alleging himself to be the
father, or the personal éepresentative or a parent of the
alleged father if the alleged father has died or is a minor.

{4) Regardless of its terms, an agreement, other than
an agreement approved by the court in accordance with
section 14(2}, between an alleged or presumed father and the
mother or child, does not bar an action under this section.

{5} If an action under this section is brought before
the birth of the child, all proceedings shall be stayed
until after the birth, except service of process and the
taking of depositions to perpetuate testimony.

-6- HB 10
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Section 8. Statute of limitatioms. (1) LINITATION VHEN
py k IONSHIP IS P D
MA)_AB_ACTION P3) BE COMMENCED A ASY TINE OB TEE
'] TH N [4) THE CH

B ONSBIF UBED RAG H B 0 C) _OF
SECTION 5{1%); OE

B (8] DRPO. OF b G HON E F

THE FATHER AND CHILD RELATIOESHIP PRESUBED UNDER FPARAGBAFH

oR OF_SECTIO n o 0¥ Is

D_IN I0 EX DE P

IPITATIORS WHEN THER—CH] RELATIONS! 1S K

PRESUMED. An action to deteraine the existence OF
HOBREXISTENCE of the father and child relationship as to a

child who has no presuaed father under section 5 may not be

brought later than &hEee—{3d} PIVE (5} years after the birth
of the child, or later than $heee—{3) FI¥E (5) years after

the effective date of this act, whichever 1is later.

Sections 7 and B do not extend the time within which a right
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of inheritance or a right to a succéssion may  be asserted
beyond the time provided by law relating to distribution and
closing of decedents' estates or to tiae determination of
heirship, or otherwise.

(3) AFTER THE CONCLUSION OF AN ADOPTION PROCEEDING

UNDER__CHAPTER 2, TITLE 61, NO FURTHER ACTION TO DECLARE THE

EXISTENCE OR NONEXISTENCE OF THE FATHER AND CHILD

RELATIONSHIP OF THE ADOPTED CHILD MAY BE COMMENCED EXCEPT AS

PROVIDED FOR IN SECTICN 25 OF THIS ACT FOR FRAUD, AND

SECTION 61-206, R.C.M. 1947.

Section 9. Jurisdiction--venue. (1) The district court
has jurisdiction of an action brought under this act. The
action may be joined with an action for divorce, annulment,
separate maintenance, er support, OR ADOPTION.

(2) A person who has sexual intercourse in this state
thereby submits to the jurisdiction of the courts of this
state as to an action brought under this act with respect to
a child who may have been conceived by that act of
intercourse. In addition to any other method provided by
rule or statute, including Rule 4B of the Montana Rules of
Civil Procedure, personal jurisdiction may be acquired by
service in accordance with Rule 4B of the Montana Rules of
Civil Procedure.

{3) The action may be brought in the county in which
the child or the alleged father resides or is found or, if

Y HB 10
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or, if the father is deceased, 1in which proceedings for
probate of his estate have been or couid be coamenced.

Section 0. Parties. <The child@ shall be made a party
to the action. If he is a minor he shail be represented by
his general gunardian or a guardian ad litea appointed by the
court. The child's sother or father may not represent the
child as guardian or otherwise. The couri may appoint the
department of social and rehabilitation services or the
appropriate county welfare department as guardian ad litem
for the child. The natural mother, each mar presumed to be
the father under sectionm 5, and each man alleged to be the
natural father, shall be made parties or, if not subject to
the jurisdiction of the court, shall be given notice of the
action in a manner prescribed by the court and an
opportanity to be heard. The court may align the parties.

Section 17, Pre-—trial proceedings. (1} As soon as
practicable after an action to declare the existence or
nonexistence of the father and child relationship has been
brought, an informal hearing shall be held. The court may
order that the hearing be held before a referee. The public
shall be barred fros the hearing. 2 record of the
proceeding exr—any-portion—thereat shall be kept if—any—pasty
Fegqaestsy—oF—the—eotFt—orders. Hites-of-evidence-peed—not
be-obseryed~

{2) UOpon refusal of any witness, including a party, toc
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testify under cath or produce evidence, the court may order
him to testify under cath and produce evidence concerning
all relevant facts. If the refusal is upon the ground that
his testimony or evidence might tend to incrisinate him, the
court may grant him imsunity from all criminal liability on
account of the testimony or eviﬂence. he 1is required to
produce. An order granting immunity bars prosecution of the
witness for any offense shovn in whole or inmn part by
testimony or evidence he is required to produce, except for
perjury committed in his testimony. The refusal of a
witness, who has been granted immunity, to obey an order to
testify or produce evidence is a civil contempt of the
coart.

(3} Testimony of a physician concerning +the wmedical
circumstances of +the pregnancy and the condition amnd
characteristics of the child oppon birth is not privileged.

Section 12. Blood tests. {1} Thke court may, and upon
reguest of a party shall, require the child, wmother, or
alleged father to subait to bdlood tests. The tests shall be
perforsed by an expert qualified as an examiner of blood
types, appointed by the court.

{2) The court, upen reasonable request by a party,
shall order that independent tests be performed by other
experts gualified as examiners of blood types.

{3) Im all cases, the court shall determine the nusber

—10— HE 10
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and gualifications of the experts.

Sectior 13. Evidence relating to paternity. Evidence
relating to paternity may include:

(1) evidence of sexual intercourse between the nother
and alleged father at any possible time of conception;

{2) an expert®s opinion concerming the statistical
probability of the alleged father's paternity based wnpon the
doration of the sother®s pregnancy;

{3} blood test resalts, weighted irn accordance with
evidence, if available, of the statistical probability of
the alleged father®s paternity;

{8) medical or anthropoleogical evidence relating to
the alleged father's paternity of the child based on tests
perforaed by experts. If a man bas been _iﬁentified as a
possible father of the child, the court »say, and upon
request of a party shall, regquire the child, the mother and
the man to subait to appropriate tests; and

(5) all other evidence rTelevant to the issuve of
paternity of the child.

Section 4. Pre—trial recommendations. (1} On the
basis of the inforsation produced at the pre—trial hearing,
the judge or reieree conducting the hearing shall evaloate
the probability of determining the existence or nonexistence
of the father and child relationship in a trial and vhether
a judicial declaration of the relatiouship would be in the
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best interest of the child. On the basis of the evaluation,
an appropriate recoamendation for settlement shall be made
to the parties, which asay include any of the following:

(a} that the action be dismissed with or without
prejudice;

(b) that +the matter be compromised by an agreement
among the alleged father, the wmother, and the child, ip
whkich the father and child relationship is n;t detersined
but in which a defined economic obligation is undertahesn by
the alleged father im favor of the child and, if
appropriate, irn favor of the socther, subject to approval by
the Judge or referee conducting the hearing. In reviewing
the obligation undertakemn by the alleged father ip a
compromnise agreement, the judge or referee condacting the
hearing shall consider the best interest of the child in the
light of the factors enumerated in sectios 16 (5}, discounted
by the improbability, as it appears to hia, of establishing
the alleged tather?s paternity or nonpaterrity of the child
in a trial of the action. In the best interest of the
child, the court may order that the alleged father's
identity be kept confidential. In that case, the court aay
designate a person or agency to receive froa the alleged
father and ¢isborse on behalf of the child all amounts paid
by the alleged father in fulfillaent of obligations imposed
on him; and

~12— Bb 10
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{c}) that the alleged father voluntarily acknowledge
his paternity of the chila.

(2) If the parties accept a recosmmendation made in
accordance with subsection (1)}, judgment shall be entered
accordingly.

(3) If a party refuses to accept a recosmendation made
under subsection (1) and blood tests have pot beenr taken,
the court shall require +the parties to submit to blood
tests, if practicable. Fhereafter the Judge or referee
shall make an appropriate final recomsendation. If a party
refuses to accept the final recoemendation, the action shall

be set for trial.

L3 iF SCIEBTIPIC VILGENCE__BESULTIRG _PEON TH
BLOOD TESIS _CORCLUSIVELY SHONS THAT THE DEFENDANT COULD _KOT
AY SEEN TH FATHEL T by IBSTAN ACTICH_SH B
DISMISSED,

+443-45) The guardian ad litem may accept or refuse to
accept a recossendation under this section.

453-{6} The informal hearing may be terminated and the
action set for trial if the judge or referee conducting the
hearing finds unlikely that all parties would accept a
recospendation he might make under subsection (1) or (3).

Section 15. Civil action. (1) An action under this act
is a civil action governed by the rules of civil procedure.
The mother of the child and the alleged father are competent
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to testify and may be coapetled to testify. Section 11,
subsections (2) aand (3) and sections 12 and 13 apply to all
action brought unmder this act.

(2) Testimony relating to sexual access to the mother
by an unidentified man at any time or by an identified man
at a time other than the probable tine‘of conception of the
child is inadmissible in evidence, unless offered by the
wother.

{3) In an action against an alleged father, evidence
offered by him with respect to a man who is not subject +to
the jurisdiction of the court concerning his sexnal
iptercourse with the mother at or about the probable time of
conception of the child is admissible in evidence oaly if
the alleged father has umdergone and made available to the
court blood tests the results of which do not exclode the
possibility of bhis paternity of the child. A man who is
identified and is subject to the jurisdiction of the court
shall be made a defendant ir the actioa.

Section 16. Judgment or order. (1) The judgment or

.order of the court determining the eixistence or nomexistence

of the parent and child relationship is determinative for
all pﬁrposes.

(2y 1f the judgment or order of the court is at
variance with the child®s birth certificate, tbe court shall
order that a substitute birth certificate be issued under

S T BB 10
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section 24,

{3) %he Jjudgment or order may contain ary other
provision directed against the appropriate party to the
proceeding, concerning the duty of support, the custody amd
guardianship of the child, visitation privileges with the
child, the furnishing of bond or other security for the
payment of the judgment, or any other amatter in the best
interest of the child. The judgment or order say direct the
father 10 pay the reasonable expenses of the sothersts
pregrancy anpd confineneni.

(8} Support jndglents or orflers ordinarily shall be
for periodic payments which may vary in amount. In the best
interest of the child, a luap-sun paysent or the purchase of
ap annuity may be ordered in lieu of periodic payments of
support. The court may limit the father®s 1liability ftor
past support of the child to the proportion of the expenses
already incarred that the court deems just.

{5) In determining the amouat to be paid by a pareat
for support of +the child and the period during vhich the
duty of sopport is oved, a court enforcing the obligation of
support shall consider all relevaat facts, including:

(a) the needs of the child;

{b) the standard of living and circoastances of the
parents;

{c) the relative fimancial means of the pareants;

—15— HB 10
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(1) the earning ability of the parents;

{e) the need and capacity of the child tor education,
inclueding higher education; ’

(£} the age of the child;

{g) the financial resources and the earaing ability of
the child;

th) +the responsibility of the parents for the support
of others; and

{i) the value of services contributed by the custodial
parent.

Section 17. Costs. The court may order reasonable fees
of coansel, experts, and the child®s gunardian ad litex, and
other costs of the action and pre~trial proceedings,
including blood tests, te be paid by the parties in
proportions and at times determined by the court. The court
may order the proportion of any imdigent party to be paid
out of the treasury of the county in which the action is
brought.

Section 18. Epforcement of judgmept or order. (1} If
existence of the father and child relationship is declared,

or paternity or a duty of support has been acknowledged or

adjudicated under this act or under prior lawy—the
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42}—=he ITIHE court may order support payments to be

made to the mother, the clerk of the court, or a person,
corpqratioq, or agency designated to administer them for the
benefit of the child under the supervision of the court.

+433-(2) willful failure to obey the judgment or order
of the court is a civil contempt of the court. 2all remedies
for the enforcesent of judgments apply.

Section 19. Modification of judgment or order. The
court has continuing Jurisdiction to wmodify or revoke a
judgment or order

{1) for future education ana support, amd

{2) with respect to matters listed 1m section 136,
sobsections (3) and (#) and cection 16 (Z), except that a
court entering a judgment or order for the paywent of a lump
suk or the purchase of an amneity under section 16(4%) =may
specity that the Jjudgment or order may not be modified or
revoked.

Section 20. Rights to counsel—free transcript on
appeal. {1) At the pre—trial hearing and in further
proceedings, any party say be represented by counsel. The
court shall appeirt counsel for a party vwho is financially

. & 4B 10
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unable to obtair counsel.

{2y If a party is financially unable to pay the cost
of a transcript, the court shall furnish on request a
transcript for purposes of appeal.

Section 2t. Hearings and records—confidentiality.
Notwithstanding any other law concerning public hearings and
records, any hearing or trial held umnder this act shall be
keld in closed court without admittance of any persoa other
than thoce necessary to the actiorn or proceeding. ill
papers andé records, other than the final Judgment,
pertaining to the action or proceeding, whether part of the
permanent record of the court or of a file in any agency of
the state or of ahy political subdivisior or elsewhere, are
subject to inspectiocn only upon coasent of the court and all
interested persons, or in exceptional cases only wupon an
order of the court for good cause shovn..

Section 22. Action to declare mother amd child
relationship. Any interested party may bring an action to
deteruwine the existence or nonexistence of a mother and
child relationship. Insofar as practicable, the provisions
of this act applicable to the father and child relationship
apply.

Section 23. Proaise to render support. (1) Any proaise
in writing to furnish support for a child, growing out of a
supposed or alleged father and child relationship, does not

—16~— 35} 10
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regquire consideration and is enforceable according te its
teras, subject to section 7(4).

{2) In the best interest of the child or the mother,
the court say, and upon the provision's reguest shall, order
the promise to be kept in confidence and desigpate a person
or ageacy to receive and disburse om behalf of the child all
amounts paid in performance of the promise.

Section 24. Birth records. (1} Upon order of a court
of this state or upon regquest of a court of another state,
the department of heaith and environmeatal sciences shall
prepare a substitute certificate of birth consistent with
the findirgs of the court and shall sobstitwte the new
certificate for the original certificate of birth.

{2) The tact that the father and child relationship
was declared after the <bild®s birtk shall not be
ascertainable frox the new certificate but the actuwal fplace
and date of birth shall be shown.

(3) The ervridence upon which the new certificate was
sade and the original birth certificate shall be kept in a
sealed and coafidential file and shall be subject to
inspection only upon consent of the court and all interested
persons, or in exceptional cases only upon an order of the
court for good cause shown.

Section 25. Custodial proceedings. {1} If a sother
relinquishes or proposes to relinguish for adoption a child

—~19— BB 10
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who bas OR_DOES NOY HAVE:

(a) a presumed father under section 5{i),

(b) a father whose relatioaship to the ckild has been
detersined by a ceourt, or

(c} a father as to wbos the child is a legitisate

child under prior law of +this state or umder the lev of

another jurisdiction, the PRESUMED OR WATOURAL father shall
be given notice of the adeption—prececediasg—and—haveihe
COURY HEAKIRG YO DETERMWINE THEIR rights provided onder

sections 61-205 and 61-206, B.C.A. 1947, unless the PRESUNED
FATEER _CHE _URERON) father's relationship to the child has

beea previously tersinated or determined by a court aot to

exist.
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after the inguiry, the conrt is unable to
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identify the natural father, TBE PRESUMED FATHER, or any
possible natuoral father, and no person has appeared—elaining
+o—Dbe—ithe—natusal—Father——and-elaining FILED A NOTICE OF
INTENT TO CLAIM PATERNITY AND CLAIM THE custoaial rights,
the court shall enter an order terminating the>m
#ateFad father's parental rights with reference to the
child. sebjest—to—ihe—disposition—ef —an-appealy 1P _NO
APPEAL 1S TAKEN, THEN upon the expiratiorn of six (6} =months
after an order terminating parental rights is issued under
this subsection, the order cannot be gquestioned by any
person, in any mander, or upor any groundy—iaeleding EIJCEPT
fraud—nisrepresentation,—failare—to—give—any——regquized

sabject-—aatter. IN_THE CA ¢) LLEGED _FEAUD, THE _ORDER
CANNOT BE QUESZIONED IF BMORE THAM SIX (6) MONYHS HAS EXPIRED

SIBCE ALLEGED FRAUD XS DISCOVERED.
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sanger—it-deeas—appropriate
Section 26. Uniformity of

application and
coastruction. ZThis act shall be applied and coastrued to
effectnate its gemeral purpose to make ﬁniforl the lav with
respect to the subject of this act among states enacting it.

Section 27. Section 61-105, R.C.B. 1947, is amended to
read as follows:

®51-105. Custody of legitimate child. The fatber and
zother of a—legitimate ar unmarried minor child are equally
entitled to its custody, services, and earnings. If either
parent be dead, or unable, or refuse to take the custedy, or
has abandoned his or her family, the other is entitled to
its custody, services, and earnings.®

_ Section 28. Section 61205, R.C.N. 1947, is amended to
read as follows:

®61-205. Persons reguired to consent to the adoption.
An adoption of a child aay be decreed when there have been
filed written consents to adoption execnted by:

{1) Both parents, if living, or the surviving parent,
of a legitimate child; provided, that consent shall aot be
regquired fros a father or mother,

{a) adjodged guilty by & conrt of coapetent
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jurisdiction of physical cruelty toward said child; or,

{b}) adjudged to be an habitwal drunkard; or,

(c) who has been judicially deprived of the custody of
the child on account of cruelty or neglect toward the child;
or,

{d) who has, in the state of Montana, or in any other
state of the United States, willfully abanaoned such child;
or,

{e) who has caused the child to be maintaired by any
public or private children®s institution, charitable agency,
or any licensed adoption agencj, or the state department of
public welfare of the state of Montana for a period of one
(1) year vwithout contributing to the support of said child
during said period, if able; or,

{£) if it is proven to the satisfaction of the court
that said father or mother, if able, has not contributed to
the support of said child during a period of one (1} year
before the <filing of a petition for adoption; or (an
adoption of a child aay be decreed when there have been

filed written consents to adoption executed by) .

-“2—Fhe-—pether;—alone—df-the—ehili—is—illegitinates

433—(2) The legal guardian of the person of the child
if both parents are dead or if the rights of the parents
have been terminated by Jjudicial proceedings and such

— il i3] 10
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guardian has authority by order of the court appointing hia
to consent to the adoption; or,

4+43—{3] The execntive head of an agency if the child
has been relinguished for adoption to such ageacy or if the
rights of the parents have beem judicially terminated, or if
both parents are dead, and custody of the child has been
legally vested in such agency with anthority to consent to
adoption of the child; or,

45—(4) Any person having legal custody of a child by
court order if the parental rights of the parents bave been
judicially terminated, but in suck case the court having
4urisdiction of the custody of the child must consent to
adoption, and a certified copy of its order shall be
attached to the petitiom.

The consents required by paragraphs (1) anmd (2) shall
be acknowledged before an officer authorized to take
acknowledgments, or v¥itnessed by a representative of the
state departaent of public welfare or of an agency, or
witnessed by a representative of the court."

SECTION 29. FOLLORING A DETERMIRAYION OF THE EXISTERCE
1) A__PARERT 1 RELATIONSH1 Np UPON PETITION BY EX R
PARTY THE COURT SHALL TEEREUFPOE DETERM

SAID _CHILD OR _CHILDREN.

Section 30. Uniformity of

THE _CuUsSTODY OF

application and
construction. This act shall be applied and construed to
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effectoate its geperal purpose to make nniform the lawv with
respect to the subject of this act among states enacting it.

Section 31. Severability. If any provision of this
act or the application thereof to any person or circumstance
is held invalid, +the invalidity does not affe;t other
provisions or applications of the act thch can be given
effect without the invalid provision or application, and to
this end the provisions of this act are severable.

Section 32. Kepeal. Sections 93-2901-1 through
93-2901-11, 613103, and 61-108, EK.C.E. 1947, are repealed.

—End—



April 7, 1975

That House Bill No.

Amend Senate Committee on Judiciary Amendments dated March 24,

as follows:

SENATE COMMITTEE OF THE WHOLE

AMENDMENTS TO HOUSE BILL NO. 10

10, be amended as follows:

1975,

1. Anmnend amendment no. 1.

Strike:

amendment no. 1 in its entirety

2. Amend amendment no. 7.

Strike:

and amend House Bill No.

3. Awend page 8,
Following:

Strike:

Insert:

4. Anend page 10,
Following:

strike:

(933

Strike:

6. Awmend page 20,
Following:

Strike:

7. Amend page 20,
Following:

Strike:
Insert:

8. Amend page 20,
Following:

Strike:

Amend page 20,
Following:

amendment no. 7 in its entirety

10, third reading, as followe.

section 9, lines 15 through 18 and line 19.

" (2)11

"A person who has sexual intercourse in this state
thereby submits to the jurisdiction of the courts of

this state as to an action brought under this act with
respect to a child who may have been conceived by that
act of intercourse"

"For purposes of an action brought under this act
personal jurisdiction is established in the courts of
this state over any person who has had sexual intercourse
in this state which has resulted in the birth of a child
who is the subject of such proceedings"

section 11, lines 14 through 16.
line 13
subsection 3 in its entirety
section line 1.
"has"

"OR DOES NOT HAVE"

25,

section 25, line 7.
1" the ]

"PRESUMED OR NATURAL"

section 25, line 9.
line 8
"COURT HEARING TO DETERMINE THEIR"

"adoption proceeding and have the"

section 25, lines 10 and 11l.
"unless the"

"PRESUMED FATHER OR UNKNOWN"
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9. Amend page 20, section 25, line 13.

10.

11.

Following: 1line 13
Insert: "(2) If a mother relinquishes or proposes to relinguish
for adoption a child who does not have:

(a) a presumed father under section 5(1),

(b) a father whose relationship to the child has been
determined by a court, or

(c¢) a father as to whom the child is a legitimate child under
prior law of this state or under the law of anolher jurisdiction,
or if a child otherwise becomes the subject of an adoption proceedings
the agency or person to whom the child has been or is to be
relinquished, or the mother or the person having custody of the child,
shall file a petition in the district court to terminate the parental
rights of the father, unless the father's relationship to the child
has been previously terminated or determined not to exist by a court.

(3} In an effort to identify the natural father, the court shall
cause inquiry to be made of the mother and any other appropriate
person. The inquiry shall include the following: whether the mother
was married at the time of conception of the child at any time
thereafter; whether the mother was cohabiting with a man at the time
of conception or birth of the child; whether the mother has reccived
support payments or promises of support with respect to the child
or in connection with her pregnancy; or whether any man has formally
or informally acknowledged or declared his possible paternity of the
child. Notwithstanding this section or any other provision of law
and in consideration of her right to privacy, no mother of a child
subject to proceedings under this act may be compelled to testify
to, or divulgye the identify of, the father or possible father of that
child.

(4) If, after the inquiry, the natural father is identified to
the satisfaction of the court, or 1if more than one man is

identified as a possible father, cach shall be given notice of the
proceeding in accordance with subsection (6) of this section. 1If

any of them fails to appear, or, if appearing, fails to claim custodia.
rights, his parental rights with reference to the child shall be
terminated. If the natural father or a man representing himself to

be the natural father, claims custodial rights, the court shall
proceed to determine custodial rights."

Amend page 21, section 25, line 25.
Following: line 24
Strike: "(2)"

Insert: " (5)

Amend page 22, section 25, line L.
Following: "father"
Strike: ", THE PRESUMED FATHER,"




April 7, 1975
Page 3

H.B.

12.

13.

14.

16.

17.

18,

10

Amend page 2d,, section 25, lines 3 and 4.
Following: "elaiming"
Strike: "FILED A NOTICE OF INTENT TO CLAIM PATERNITY AND CLAIM THE"
Insert: "appeared claiming to be the natural father and claiming"

Amend fage 22, section 25, line 5.
Following: "terminating the"
Insert: '"unknown natural"

Amend page 22,section 25, lines 7 and 8.
Following: "appeals;"
Strike: "IF NO APPEAL IS TAKEN, THEN"
Insert: "Subject to the disposition of an appeal,"

Amend page 22, section 25, line 11.
Following: "4nmeluding"
Strike: "EXCEPT"
Insert: ",including"

Amend page 22, section 25, line 12.
Following: "fraud"
Inscrt: ", misrepresentation, failure to give any required notice,
or lack of jurisdiction of the parties or of the subject
matter "

Amend page 22, section 25, line 14.
Following: '"matter."
Strike: "IN THE CASE OF ALLEGED FRAUD, THE ORDER CANNOT BE QUESTIONED
IF MORE THAN SIX (6)MONTHS HAS EXPIRED SINCE ALLEGED FRAUD

IS DISCOVERED."

Amend page 22, section 25, line 16,
Following: line 16
Insert: " (6) Notice of the proceeding shall be given to every person
identified as the natural father or a possible natural father in
the manner appropriate under rules of civil procedure for the service
of process in a civil action in this state, or in any manner the
court directs. Proof of giving the notice shall be filed with the
court before the petition is heard. If no person has been identified
as the natural father or a possible father, the court, on the
basis of all information available, shall determine whether publication
or public posting of notice of the proceeding is likely to lead to
identification and, if so, shall order publication or public posting
at times and in places and manner it deems appropriate.”

19. Amend page 23, section 26, lines 5 through 8.
Following: line 4
Strike: Section 26 in its entirety
Renumber: All subsequent sectipns



44th lLegislature

[ 8]

© e - oW

11
12
13
1
15
16
17
1%
19
20
21
22
23
24

5

BB 0610/05

HOUSE BILL X¥O. 10

INTRODUCED BY YAKDLEY, STOLTZ

A BILL FOK AN ACT ENTITLED: ™AN ACT TO EE KBOWN AS THE
*UNIPORE PARENTAGE ACT* RELATING TO BATTERS CONCERNING THE
PARENT-CHILD RELATIONSHIP, ITS ESTABLISEMENT ARD ITS
TEBMINATION; AMENDIRG SECTIONS 61-105 AND 61205, E.C.M.
1957; AND AEPEALIRG SECTIONS 61-103, 61108, 93-2901-1

THROUGH 93-29061-11, E.C.M. 1947."

BE 1T ENACTIED BEY THE LEGISLATURE OF TRE STATE OF MONTAKA:

Section 1. Short title. This act may be cited as the
®"Unifore Parentage Act™.

Section 2. Parent and child relationship defined. BAs
used in this act, "parent and child relationship™ means the
legal relationship existing between a child and his natural
or adoptive parents idncident +¢o vhich the law confers or
imposes rights, privileges, duties, apd obligations. It
ijncludes the mother and child relationship and the father
and child relationship.

section 3. Helationship not dependent on marriage. The
parent and child relationship extends egually to every child
and to every paremt, regardless of the msarital status of the
parents.
parent and child

Section 4. How relationship
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established. The parent and c¢hild relationship between a
child aad

(1) the natural mother may be established by proof of
her baving given birth to the child, or under this act;

{Zz} the nunatural father may be established under this
act;

{3) an adoptive parent may be established by proof of
adopticn.

Section 5. Presusption of paternity. (1) A man is
presured to be the natural father of a child if:

{(a) be and the child's natural mother are or have been
married to each other and the c¢hild is born during the
marriage, or within three bundred (300) days after the
marriage is terminated by death, annulment, declaration of
invalidity, or divorce, or after a decree of separation is
entered by a court;

{ty Dbvefore the child®s birth, he and the child's
natoral amother have attempted to marry each other by a
parriage solemnized in apparent compliance with law,
although the attempted ®marriage is cor counld be declared
invalid, and,

{iy if the atteppted marriage could be declared
invalid only by a court, the c¢hild is bormn during the
attempted marriage, or within three hundred (300) days after
declaration of

its termination by death, annulment,

—L— BB 10
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invalidity, or divorce; or

(ii) if the attempted wmarriage is invalid without a
court order, the child is born within three hundred (300)
days after the termination of cohabitation;

{c) after the child®*s birth, he and the child®s
natural mother bave married, or atteapted to =marry, each
other by a marriage solemnized in apparent coapliance with
la¥, although the attempted marriage is or could be declared
invalid, and

{i} bhe has acknowledged his paternity of the child in
writing filed with the departaent of health and
environsental sciences or vith the district court for the
county where he resides, or

(ii) with bis consent, he is named as the child‘'s
father on the child*s birth certificate, or

{(iii) he is obligated to support the child under a
written voluntary promise or by court order;

{d) while the child is unpder the age of majority, he
receives the child into his home and openly holds out the
child as his natunral child; or

{e) he acknowledges his paternity of the child in a
writing filed with the department of health and
environmental sciences or with the district court of the
county where he resides, which court or department shall
pProaptly infora the mother of the filing of the

—-3— BB 10
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acknovledgsent, and she does mot dispute the acknowledgment
within a reasonable time after being informed thereof, in a
writing filed with the department of health and
environmental sciences or with the district court of the
county where the acknowledgment was filed. 1If another wan
is presumed under this section to be the child's father,
acknowledgaent may be effected only with the written cousent
of the presumed father or after the presumption bas been
rebutted .wy—B#

APy HE-PIFRE 3 -SINFLY -BOBIGEOF -LNTENT 20 —CLiIN
PATERIIFY - PURSUANG $O-CRCTION-63-Ii1 KOyl —I94Ty

{2) A presusption under this secticr may be rebutted
in an appropriate action esly by elear—uRd——conviReing 3
PREPORDERANCE OF THE evidence. Tf—to—42)—ear—more

Section 6. Artificial jnsemination. (1) If, ander the

supervision of a licensed physician and with the consent of
bher husband, a wife is inseminated artificially with semen
donated by a man not her husband, tbe husband is treated in
lav as if he were the natanral father of a child thereby
conceived. The hbusband®s consent =Rust be in writing and

e a8 10
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signed by him and his wife. The physician shall certify
their signatures and the date of the insemination, and file
the husband*s consent with the dJdepartment of health and
environmental sciences, where it shall be kept confidential
and in a sealed file. BHowever, the physician®s ‘failnte to
de so does not affect the father apd child relationship.
411 papers and records pertaining to the inseaination,
whether part of the permaneant record of a court or of a file
held by the supervising physician or elsewhere, are subject
to inspection only apon an order of the court for good cause
shovwn.

{2) The donor of semen provided to a licensed
physician for use in artificial insemination of a married
woman other thap the donor's wife is treated in law as if he
wvere not the natural father of a child thereby conceived.

Section 7. Determipation of father and child

relationship -— who may bring action —when-aotion-—naydbe -
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423 {1}) Any interested party may brimg an action at—any

4ine for the purpose of determining the existence or
nonexistence of the father and child relationship presumed
pursueant to section 5.

4332} An action to determine the existence of the
father and child relationship with respect to a child whe
has no presused father under section 5 may be brought by the
child, the mother or personal representative of the child,
the department of social and rehabilitation services or JXIS
+he appropriate eeuaty—welfare—deparstment LOCAL APPILIATE,
the personal representative or a parent of the mother if the
mother has died, a man alleged or alleging himself to be the
father, or the personral representative or a pareat of the
alleged father if the alleged father has died or is a minor.

48){3) Begardless of its terass, an agreeaent, other
than an agreement approved by the court ir accordance with
section 14(2)}, betvween an alleged or presused father and the
mother or child, does not bar an actior under this section.

453(4) I1f an action upder this section is brought

—6— HB 10
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before the birth of the child, all proceedings shall be
stayed until after the birth, except service of process and
the taking of depositions to perpetuate testismony.

Section 8. Statute of limitations. (1) LIMITATION WHEN

CELLD TIOESHIP 1 JBED
CIION 4 ED AT ANY E_POB_TH
EURPOSE OF DECLARING TAE EJISIRNCE OPF THP PATHER AND CHILD
ZT10SHI ] ] GEAP o) oF
s ON _5(1); O
B OR PURPOSE_OF DE ¥G_THE__NON CE_OF

(2) , (B}, OB _{C} OF SECYION 5{(1) OPNLY JF THE_ ACTION IS
BROUGHT WITE E ONAB I OBIAINING ENOWLEDGE
YART BUT IR BO R _THAN ¥ AR
E CAILD® B ZIE TH ) 4 11} 4] EE
IIED T Y _OF THEE C D_BY _ANOYHEE B2N MAY EE

PAETY

j2)} LIMITATIOMS WEEN PATHER-—CRILD EELATIONSH 15 ROT
PRESONED., An actiop to deteraine the existence OR

BONEXISTENCE of the father and child relationship as to a
child who has no presumed father under section 5 may not be
bronght later than &hree—{3) PIVE—{5) THREE (3) years after
the birth of the child, or later than #hree—i3} EIFE—{b}
THEEE _ (3) years after the effective Jdate of this act,
whichever is later. Seweser,—an—aetior—broughi—py—o6r—0n
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age—of—aajority- Sections 7 and 8 dc not extend the time

within whkich a right of 1inheritance or a right +to a

succession may be asserted beyond the time provided by law
relating to distribution and closing of decedents® estates

or to the detersmination of heirship, or othervise.

3 ONCLOSION O N _ADOPTIO .12)
TUpDrR B T 61, BO_FURTHER O¥_TO_DECLAERE THRE
C [4) 1sT OF [HE ATHEER ¥D 2]
CNS ) 4 1 BE_CONBE CEET AS

EROYIDED POR 1IN SECTION 25 OF THIS ACT POK PRAUD, AND
S io® —206 | oS 194

Section 9. Jurisdiction—wenue. (1) The district court
bas Jjurisdiction of an action brought under this act. The

actiop may be joired with an action for divorce, annulment,

separate maintenance, ex support, OF ADOPTION.

intereourse—FOE PURPOSES OF AN ACTION BERCOGET UMDER YBIS ACT

ERSONAL JURISDICT] O S _ESTABLISHED IN _THE COURT OF 1S

TATE OVER_ARY SON WHO BAS BAD SEXUAL TERCOUE IN_THIS
TATE EHICH H RESULTED IN THE BIRTIH OF CHX WHO IS5 TYHE

o HB 10
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SUBJECT _OF SUCH PROCEEDINGS. In addition t¢ any other
method provided by rule or statute, including kule 3B of the

pontana Rules of Civil Procedure, personal jurisdiction zay
be acquired by service in accordance with BRule 4B of the
montana Eules of Civil Procedure.

{3) The action may be brought in the county in which
the child or the alleged father resides or is found or, if
the father is deceased, in which proceedings for probate of
his estate have been or could be coamenced.

Sectior 10. Parties. The child shall be made a party
to the action. If ke is a sinor he shall be represented by
his general guardiam or a guardian ad litem appointed by the
court. The child*s mother or father may rot represent the
child as guardian or otherwise. The court msay appoint the
departmaent of social and rehabilitation services or the
appropriate county welfare departmeat as guardian ad¢ litea
for the child. The natural mother, each man presumed to be
the father under section 5, and each man alleged to be the
natural father, shall be made parties or, if not subject to
the Jurisdiction of the counrt, shall be given notice oé the
action in a wmanner prescribed by the court and an
opportunity to be heard. The court aay align the parties.

Section 11. Pre-—trial proceedings. (1) As soon as
practicable after azn action to declare the existence or
nonexistence of the father and child relationship has been

G HB 10
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brought, an inforsal hearing shall be held. The court may
order that the hearing be held before a referee. The public
shall be barred from the hearing. A record of the
proceediny eor—any-pertiop—thereof shall be kept if—any—parey
reqiestsy—or—ihe—Gourt—orders. Rules—eofeovidence—need—nct
bo—-ebsesveds

{2} Upon refusal of any witness, including a party, to
testify under oath or produce evidence, the court may order
bim to testify wunder oath and produce evidence concerning
all relevant facts. If the refusal is upon the ground that
his testimony or evidence might tend to incrisinate him, the
court may grant him immunity from all criminal liability on
accoant of the testisony or evidence bhe is required to
produce. An order granting immunity bars prosecution of the
witness for any offense shown in wvhole or in part by
testimony or evidence he is reguired to produce, except for
perjury committed in his testimony. The refasal of a
witness, vho has been granted imsunity, to obey am ordexr to
testify or preduce evidence is a civil conteapt of the

court.

Section 12. Blood tests. (1} The court may, and upon

request of a party shall, regquire the child, mother, or

~10— HB 10
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alleged father to subait to blood tests. The tests shall be
performed by an expert gnalified as an examiner of blood
types, appointed by the court.

{2) The court, upcen rTeascnable rTequest by a party,
shall ordexr that independent tests be performed by other
experts qualified as exasminers of blood types.

(3) In all cases, the court shall determine the number
and qualificatioas of the experts.

Section 13. Evxidence relating to paternity. Evidence

relating to paternity may include:

(1) evidence of sexunal intercourse between the mother '

and alleged father at any possible time of conception;

{2) an expert's opirion concerning the statistical
probability of the alleged father®s paternity based upon the
duration of the mother's pregnancy;

{3} blood test results, weighted in accordance with
evidence, if available, of the statistical probability of
the alleged father's paternity;

{4) medical or anthropoleogical evidence relating to
the alleged father's paternity of the child based on tests
perforsed by eazperts. If a man bas been identified as a
possible father of the child, the court nmay, aad upon
request of a party shall, reguire the child, the mother and
the man to submit to appropriate tests; and

{5} all other evidence relevant toc the issue of

-11-— BB 10
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paternity of the child.

Section 1. Pre—trial recommendations. (1) On the
basis o0f the information produced at the pre—trial hearing,
the judge or referee conducting the hearing shall evaluate
the probability of determining the existence or nonexistence
of the father and child relationship in a trial and whether
a judicial declaration of the relationship would be in the
best interest of the child. On the basis of the evalvation,
an appropriate recommendatior for settlement shall be made
to the parties, which may include any of the following:

{a) that the action be dismissed with or withont
prejudice;

{b} that the Bmatter be compromised by an agreement
arong the alleged father, the wmother, and the <child, in
wvhich the father and child relationskip is not determined
but in which a defined economic obligation is undertaken by
the alleged father in favor of the child and, if
appropriate, in favor of the mother, subject toc approval by
the Jjudge or referee conducting the hearing. In reviewing
the obligation undertaken by the alleged father in a
compromise agreemsent, the Jjudge or referee conducting the
hearing shall coansider the best interest of the child in the
light of the factors enumerated in sectiocn 16 {5), discounted
by the iaprobability, as it appears to hia, of establishing
the alleged father®s paternity or noanpaternity of the chilad

—F2— HB 10
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in a trial of the action. In the best interest of the
child, the court may order that the alleged father's
identity be kept confidential. 1In that case, the court may
desighate a person or agency to Ieceive from the alleged
father and dishurse on behalf of the child all agonnts paid
by the alleged father in fulfillment of obligatioms imposed
on him; and

{c} that the alleged father voluntarily acknovledge
his paternity of the child.

(2) If the parties accept a recomaendation sade in
accordance ¥with subsection (1), judgment shall be entered
accordingly.

{3) If a party refuses to accept a recommendation made
under subsection (1) and blood tests have not been taken,
the court shall reguire the parties to subait +to blood
tests, if practicable. Thereafter the judge or referee
shall make an appropriate final recommendation. If a party
refuses to accept the final recommendation, the action shall
be gset for trial.

4 1 Ie CIENTIFY DB EESULTING ﬂl; HE

LOOD TESTS C USIVELY ONS T _TBE DEFENDAWBT ROT
BAVE BEEN THE FATHER THER THE__INSTANT ACTION SBALL BE

DISPISSED.
44+ {5) The guardian ad litem may accept or refuse to

accept a recoamendation under this section.

—13— BB 10
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45¥(6) The informal hearing may be terminated and the
action set for trial if the judge or referee conducting the
hearing finds unlikely tbat all parties would accept a
recoasendation he might make under subsectiomn (1) or (3).

Section 15. Civil action. (1) An action under this act
is a civil acticon govermed by the rules of civil procedure.
The mother of the child and the alleged father are competent
to testify and may be compelled to testify. Section 11,
subsections {2) and (3) and sections 12 and 13 apply to all
action brought under this act.

{2) Testimony relating to sexuval access to the mother
by an unidentified man at any time or by an identified man
at a time other than the probable time of conception of the
child is inadmissible in evidence, unless offered by the
mother.

(3) In an action against an alleged father, evidence
offered by him with Tespect to a man who is not subject +to
the jurisdiction of the court concernirg his sexaal
intercourse vith the mother at or about the probable time of
conception of the child is admissible in evidence only if
the alleged father bhas undergone and made available to the
court blood tests the results of which do bpot exclude the
possibility of his paternity of the child. A map who is
identified and is subject to the jurisdiction of the court
shall be made a deferndast in the actiocn.

—1— HB 10
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Section 16. Judgment or order. {3} The judgment or
order of the court deteraining the existence or nonexistence
of the parent and child relationship is determinative for
all purposes.

{2) If the Jjudgment or order of the court is at
variance witk the child®s birth certificate, the court shall
order that a substitute birth certificate be issued under
section 2&4.

{3) The Jjudgment or order may contain any other
provision directed against the appropriate party to the
proceeding, concerning the duty of support, the custody and
guardiaaship of the child, visitation privileges vwith the
child, the furnisbking of bond or other security for the
payment of the judgment, or any other matter in the Dblest
interest of the child. The judgment or order may direct the
father to pay the reasonable eixpenses of the mother?s
pregnancy and confinement.

(4) Support judgments or orders oxdinarily shall be
for periodic payments which may vary in amount. In the best
interest of the child, a lvap—sum payment or the purchase of
ap annuity may be ordered in lieu of periocdic paysents of
support. The court may limit the father®s 1iability for
past support of the child to the proportion of the expenses
already incurred that the court deems just.

{5) 1In determining the amount to be paid by a parent

—15— BE 10

- o un £ W N

-}

10
1
12
13
W%
15
16
17
18
15
20
21
22
23
24
25

HB 0010/05

for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, iacludiag:

l {a) the needs of the child;

{b) the standard of living and circuastances of the
parents;

{c} the relative financial means of the parents;

{d) the earning ability of the parents;

(e) the need and capacity of the child for eduncation,
inclonding higher education;

(f) the age of the child;

{g) the fimancial resources and the earnimg ability of
the chilad;

(h) the responsibility of the parents for the support
of others; and

(i) the value of services coptributed by the custodial
parent.

Section 17. Costs. The court may order reasonable fees
of counsel, experts, and the child*s guardian ad litem, and
other costs of the action and pre-trial proceedings,
including blood tests, to be paid by the parties in
proportions and at times determined by the court. The court
may order the proportion of any indigent party to be paid
out of the +treasury of the county in which the action is

brought.
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Section 18. Enforcekent of judgment or or 2r. (1} If
existence o1 the father and child relationshi}p is declared,

or paternity or a duty of support has been acknowledged or

adjudicated under this act or wender prior lavy—the

+2)-—Fhe THE court may order support paysents to be

made to the mother, the clerk of the court, or a person,
corporation, or agency desigpated to administer them for the
benefit of the child under the supervision of the court.

43}(2) ¥illful failure to obey the judgment or order
of the court is a civil contempt of the court. All remedies
for the entorceaent of judgments apply.

Section 19. Modification of judgment or order. The
court has continuing Jjurisdiction +to modify or revéke a
judgment or order

{1) for future education and support, and

{¢) with respect to matters 1listed in section 16,
subsections (3) and (4) and section 18(2), except that a
court entering a judgment or order for the payment of a lump
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sum or the purchase of am annuity under section 16(8) nmay
specify that the Judgeent or order may not be modified or
revoked.

Section 20, BRights to counsel—free tramscript on
appeal. (1) At the pre—trial hearing and in further
proceedings, amy party may be represented by counsel. The
court shall appoint counsel for a party vho is financially
unable to obtain counsel.

{2} If a party is financially unable to pay +the cost
of a transcript, +the court shall furnish on request a
transcript for purposes of appeal.

Section 21. Hearings and records—confidentiality.
Notwithstanding any other lav concerning public hearings and
records, any hearing or trial held under this act shall be
held in closed court without admittance of any person other
than those necessary to the actiom or proceeding. all
papers and records, other than the final judgment,
pertaining to the action or proceeding, vhether part of the
permanent record of the court or of a file in any agemcy of
the state or of any political subdivision or elsewhere, are
subject to inspection onrly upon consent of the court and all
interested persons, or in exceptional cases only upon an
order of the court for good cause shown.

Section 22. Action to declare mother amrd child
relationship. Any interested party may bring an action to

—18— BB 10
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determine the existence or nonexistence of a mother and
child relationship. Insofar as practicable, the provisions
of this act applicable to the father and child relationship
apply.

Section 23. Prosise to render support. (1) Any promise
in writing to furnish support for a child, growing out of a
supposed or alleged father and child relationship, does not
require consideration and is enforceable according to its
teras, subject to sectijon 7{4}.

{2) In the best interest of the child or the mother,
the court may, and upon the provision's request shall, order
the promise to be kept in confidence and designate a person
or agency to receive and disburse on behalf of the child all
amounts paid in performance of the promise.

Section 24. Birth records. (1) Upon order of a court
of this state or upon request of a court of ancther state,
the department of health and enviromsental sciences shall
prepare a substitute certiticate of birth consistent with
the findings of the court and sball substitute the new
certificate for the original certificate of birth.

(2) The fact that the father and child relationship
was declared after the child®s birth shall not be
ascertainrable from the new certificate but the actmal place
and date of birth shall be shown.

(3) The evidence upon which the nevw certificate was

~19— BE 10
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made and the original birth certificate shall be kept in a
sealed and confidential file apd shall be subject to
inspection only upeon consent of the cour. amd all interested
p;tsons, or in exceptional cases only upon an order of the
court for good cause shown.

- Section 25. Custodial proceedings. (1) If a mother
relinquishes or proposes to relinguisk for adoptiom a c¢bild
who has @R_DOES-NOP HAVE:

{a) a presumed father under section 5(1},

(b) a father whose relationship to the child bas been
determined by a coort, or

{c} a father as to whom the child is a legitimate
child under prior law of this state or under the law of
ancther jurisdiction, the PERCENED—OR-#ATURM, father shall
be giver notice of the adeptien—prececding-—and-—have—the
SOURPHEMING—TO-DRIEEXRINE —THEIR ADOPTICY PHOCEEDING AND
BAVE _THE rights provided under sectiocas 61-205 and 61-206,

E.C.M. 1947, unless the BEESUMED PATREE Gk DNKNOWE father's

relationskip to the child has been previously terminated or

determined by a court not to exist.

2 IF A BOTHEE BRELINQUISH OF PHROPOGSES TO BELINQUOISH

FOR ADOPTICON 3 CHILD WHO DOES NOT HAVE:

{A} A PRESUMED FATHER BNDER SECTIOE 5 (1},

(B} A FATHER WHOSFP KELATIORNSHIP TO THE CHILD HAS BEEN

DETERMIRED BY A COURT, OR
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S__T0__N¥jgo BEILD IS ITINATE

1] 1] R B _OF

JUR R CBILD OTH OMES THE

(3] | | GEECY O P 0 10

BJOE__TIBE CHiILD HAS BEEBE OF IS TO BE RELINQUISRED, OK THE

10U g MY

0 oo OR AT T EREA ; BE B
0 ¥AS Ir 1T MAN _A INE ©

o 0 H] ; 8 OTHER H
¥ o OBISES O BY _WITH
BESPECT TO THE CEILD O IF CONNECTION WITH HER PREGNANCY; OR
D E I POSSIB TEENITY OF AR CHILD.
THSTANDL 1S SBECTION OR ARY OTHER PROVISION O ®

%S 3} GHT TG_PRIVACY, KO NOT| oF
H UBJECT_TO EEBLEGS UNDER THIS ACT B_COBPRLLED
TO_TESTIFY PO, OR DIVULGE THE IDENTIPY OF, THE PATHEE OR
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POSSIBLE FATHER OF THAY CHILD.

(4) IF, AFTER THE INQUIRY, THE NATURAL FATHER IS

IDENTIFIED TO THE SATISFACTION OF THE COURT, OR IF MORE THAN

Ok  MAN IS IDENTIFIED AS A POSSIBLE FATHLR, EACH SHALL BE

GIVEd NOVICE OF THE PROCEEDING Is ACCORDANCE WITH SUBSECTION

(6) OF THIS SECTICN. IF ANY OF THEM FAILS TCO APPEAR, OR, IF

APPEARIWG, FAILS TO CLAIM CUSTODIAL RIGHTS, HIS PARENTAL

RIGHTS WITH REFERENCE TO THE CHILD SHALL BE TERMINATED. IF

THE NATURAL FATHER OR A MAN REPRESENTING HIMSELF TQ BE THE

NATURAL FATHER, CLAIMS CUSTODIAL RIGHTS, THE COURT SHALL

PROCEED TO LDSTERMINE CUSTODIAL RIGHTS.

{2P==if-a-pocher-retinguisnes—er-prepeses-se—relinguish
for-adoption-a-chitd-wno-dees-not-haves
tar-—a-presumed-father-under-section—5¢iry
toy--a-fether-whose-reletionship-te-tnae—cnild-nas——peen
determined-by-a-coures-or
$ey-——a-——father--as--to--whor——tne-chiid-ts-a-tegiesmate
entld-under—prior-taw-of-chta-state-—or--under——she--taw-—af
anether—-ﬂuréédietienv--er—-éi—a—ehiid-ethe!wise-beeemes-the
subject-of-an-adeprion-procecdingay—the-agency-ar-person——to
wnsm-—the--chiitd-—-has-—-peen-or-ts-to-pe-relinguishedyr-or-ihe
mecner-er-cne-person-naving-custedy-of-the-chitdy-shati-£ite
a-petition-in-tne-diserict-coure-te—terminace—-—cae——-pareneal
rigntes-—-of--tae——£fathery—uniess—the—fatheris—-seiattonship-teo
ene—entid-nas—-been-previousiy-terminaced-er——decermined—-nete

-22- d3 10
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to-extst-by-a-coures

43r--En——an—effort-to-identify-the-naturai-fathery—tae
eoure-santi-cause-inguiry-to-pe-made—of-the-meother-—and--any
otner—-epprepriete-—persenr-——The——inqu;ry—shaii—ineiude—the
fotiowingt—-wihnether-the-mother-was-married-at——-the——time——of
ecenception-—of-the-eniid-at-any-time—taereafeers~whetner-che
motaer-was-eonabriing-with-a-man-at-the-time—-of--conzeption
or-—piren-—of-——ehe——chiids——whether——the-mother-nas-received
seppert-payments-or-promises-ef-suppere-with-respeet-to——tne
ehttd-—or-—in--connection-wich-her-pregnancys-er-whether—-any
men-has—fermaity-er-informaiiy-acknowiedged-or-deciared-~his
possibie—paternity-ef-the-eniddr

t4r——Efy-—atter-—the——inquiryy—the-—-naturat--£father-ts
tdentifred-to-the-satisfaction-of-the-conrty-or-ié-mere-than
one—man—-is—-tdentified-as-a-possible-£fathery-——each-—shaii--pe
given—netice-of-the~procecding-in-accordance-with-subseetion
$6r—of-tnts-sections--if-any-ef-tnem-£fatis-seo-appeary-ery-if
appearingy-—fatts—-to-—claim--cusiodiat-rignesr-his-parencat
rigats-witn-reference—to-the-enita-sheii-se-terminateds—-—%£
thne-—-naturat——father-er-a-man-representing-nimsetf-to-pe-tne
neturet-fathery-eclaims-—custcodiat-——-rightsy-——che-—-coure~—-shaii
preceed-to—determine—custediai-righess

£5+42+(5) If, after the inquiry, the court is unable

to identify the natural fathery-FHL-PRESEMSB-PA®hERy or any

possible natural father, and no person has appeared-ectaiming

-23~- HB 10
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BE_THE MNATUEAL _FPATEER _A¥D CLAJBING custodial rights, the
court shall enter an order terminating the aakbown—patueral

UBEKNORE NATURAL father®s pareptal rights with referemce to
the child. subject—to—the-divpesnitieroian—appealy FR 30
YEPEA I 6- B ANER,—GREN SUBJECT TO THE DISPOSITIOE OF AM
APPEAL, upon the expiration of six (6) months after an
order terminating paremtal rights is issved ander this
subsection, the order canaot be gquestioned by any person, in

apy asanner, or uponf any ground,,-ireludiag EXGERT I1IBCLUDING

fraud 1 A} RECOD D
ICE, OR CKX_OF JURI TION OF I P ] OF TR
SUBJECT HATIER s—wisrep tatioay —failire—togive—any

{6) NOTICE OF THE PBOCEEDING SBALL BE GIVER TO EVERY

ENTIPIED N 1Y EE__OR A POSSIBLE

1] ATH I H MAR A OPRIATE UND, BEULES OF
v ROCEDUOR OR_2 SERVICE OCESS IR C IO
H T, 4} b 4 m OURT T PROCY OF

Y1NG E _BOT RITH THE COUDET _BEFCGRE TBE

ETIEIO Is B D F B0 _PERSON U BEER IDERT D_AS_THE

~28— HB 10
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1o YAl

20 _IDEETIFICATIO

H

3E_THE BASIS

DETESRINE WHETHEN

POBLICATIOR OR _PUBLIC POSTING OF NOTICE OF THE PROCEEDING IS
KELY TO0__LE

D, IP SO, SHALL ORD

B

PUBLICATION OR_PUBLIC POSTING AT TIMES AND _IN__PLACES AND
MANNER 17 DEEMS AFPEOFKIATE,

read

Section 26.

as follows:

Section 61-105, E.C.M. 1947, is amended to
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®=61-105, Custody of legitimate child. The father and
nother of a-legitimate 3p unmarried minor child are equally
entitled to its custody, services, and earnings. If either
parent be dead, or unable, or refuse to take the castody, or
bas abandoned his or her family, the other is entitled to
its custody, services, and earnings.™

. 28 : < ; o5 c 4T ;
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SECTIOR oN_61 5, B 1987 BENDED T0O

READ AS POLLOES:

"61-205. Persons required to comsent to the adopticon.
An adoption of a child may be decreed when there have been
filed written coansents to adoption executed by:

{1) Both paremts, if living, or the surviving pareat,
of a Zegitimate child; provided, that consent shall not be
required froa a father or mother,

a)’ adjudged guilty by a court of cospetent
jurisdiction of physical cruelty toward said child; or,

{b) adjudged to be an habitual drunkard; or,

{c) who has been judicially deprived of the custody of
the child on account of crumelty or neglect toward the child;
or,

{d) who has, in the state of Montana, or in any other
state of the Bnited States, willfully abandoned such chiid;

—28—~ 8B 10



2 w N

T ~N o W

10
n
12
13
14
15
16
7
18
18
20
21
22
23

24

HB 0010/05

or,

{e} who has caused the child to be amain‘'ained by any
public or private children®s institetijen, charitable agency,
or any licensed adoption agency, or the state department of
social and rehabilitation services of the state _of Bontana
for a pericd of one (1) year without contributing to the
support of said child duwring said period, if able; or,

(f} if it is proven tc the satisfaction of the court
that said father or mother, if able, has not contributed to
the support of said child during a period cf one (1) year
before the filing of a petition for adoption; or (an
adoption of a child may be decreed when there have been

filed written consents to adoption executed by).

; 3 if the obili —is  illegits

43>{2}) The 1legal guardian of the person of the chilad
if both parents are dead or if the rights of the .pareants
have been terainated by Judicial proceedings and such
guardian lhas aunthority by order of the court appointing bLhim
to comsent to the adoption; or, '

44y (3} The executive head of an agency if the child
has been relinguished for adoption to such agency or if the
rights of the parents have been judicially tersminated, or if
botk parents are dead, and custody of the child has been
legally vested in such agency with authority to consent to

—29— HE 10
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adoption of the child; or,

45%-(8] Any persor having legal custody of a child by
court order if the parental rights of the parents have been
judicially terainated, but in such case the court having
jorisdiction of the custody of the child asust coasent Lo
adoption, and a certified copy of its order shall be
attached to the petition.

The consents required by paragraphs (1) and {2} shall
be acknovwledged before an officer authorized to take
acknovledgments, or witnessed by a representative of the
state department of social and rehabilitation services or of
an ageancy, or vitnessed by a representative ot the court.”

SECTION 28, FOLLOWING 3 DETEEMINATIOR OF THE EXISTENCE

PABRENT I B OESH AND UPOR_PETITION BY EITHER
PARTY THE COURT SHALL THERBUPOR DETEREINE THE_ _CUSTODY _OF
SAIp CHILD OR CHILDREN.

Section 29. Uniformity of application and
construction. This act shall be applied and constrted to
effectuate its.general purpose to make unifors the law with
respect to the subject of this act among states enacting it.

Section 30. Severability. 1f any provision of this
act or the application thereof to any person or circumstance
is held invalid, the invalidity does not affect other
provisions or applications of the act whichb can be given
effect without the ipvalid provision or application, and teo

-30— HB 10
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this end the provisions of this act are severable.

Section 31.

93--2901-11,

61-103,

Repeal. Sections $3-2901-1% through

and 611068, E.C.8. 1947, are repealed.

—~End-—
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