
MINUTES 

MONTANA SENATE 
54th LEGISLATURE - REGULAR SESSION 

COMMITTEE ON NATURAL RESOURCES 

Call to Order: By CHAIRMAN LORENTS GROSFIELD, on March 22, 1995, 
at 3:00 PM. 

ROLL CALL 

Members Present: 
Sen. Lorents Grosfield, Chairman (R) 
Sen. Larry J. Tveit, Vice Chairman (R) 
Sen. Mack Cole (R) 
Sen. William S. Crismore (R) 
Sen. Mike Foster (R) 
Sen. Thomas F. Keating (R) 
Sen. Ken Miller (R) 
Sen. Vivian M. Brooke (D) 
Sen. B.F. "Chris" Christiaens (D) 
Sen. Jeff Weldon (D) 
Sen. Bill Wilson (D) 

Members Excused: None 

Members Absent: None 

Staff Present: Todd Everts, Environmental Quality Council 
Michael Kakuk, Environmental Quality Council 
Theda Rossberg, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: None 

Executive Action: HB 473 

{Tape: ~; Side: A} 

EXECUTIVE ACTION ON HB 473 

CHAIRMAN GROSFIELD announced that additional written testimony 
had been submitted on HB 473, and would be included in the 
hearing record. 

Motion: SEN. FOSTER MOVED TO ADOPT AMENDMENTS NO. hb047302.amk 
AS CONTAINED IN EXHIBIT 1. 
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REP. DICK KNOX, HD 93, Winifred explained the amendments to the 
committee members. He said the amendment was proposed by Susan 
Abell, Flathead County which states in amendment no. 5, "Funds in 
a park fund that exceed $10,000 as of the effective date of this 
act must be used for park land acquisition and initial 
development. Funds in a park fund up to $10,000 as of the 
effective date of this act may be used for park maintenance in 
accordance with a formally adopted park plan." 

Vote: MOTION TO ADOPT AMENDMENT NO. hb047302.amk PASSED 7-4 ON A 
ROLL CALL VOTE. 

Motion: SEN. FOSTER MOVED TO ADOPT AMENDMENT NO. hb047301.amk AS 
CONTAINED IN EXHIBIT 2. 

REP. KNOX said the amendment was proposed by REP. JEANETTE MCKEE 
that basically says a park may not be required for a minor 
subdivision. 

John Shontz, Montana Association of Realtors, said a minor 
subdivision would consist of 5 lots or less and a park to 
accommodate 5 lots would be pretty small. The bill says that 11% 
of the land had to be set aside for a park, so 11% of 5 lots 
would be a pretty small park for the city or county to maintain. 

Vote: MOTION TO ADOPT AMENDMENT NO. hb047301.amk PASSED ON A 
ROLL CALL VOTE OF 7-4. 

Motion: CHAIRMAN GROSFIELD MOVED TO ADOPT AMENDMENTS NO. 
hb04730S.amk AS CONTAINED IN EXHIBIT 3. 

CHAIR. GROSFIELD said the Discussion Draft includes the proposed 
amendments. He said he thought there was a lot of 
misunderstanding about what the language that was struck meant. 
It says: "Approval by the governing body of a final plat prior to 
the completion of required improvements and without the provision 
of the security required under subsection (2) is not an act of a 
legislative body for the purposes of 2 - 9 -111. " 

John Shontz said that provision was the least understood 
provision in the bill. The Realtors Association would support 
removing that language from the bill. That language says that 
bonding was required to make sure improvements were made in 
subdivisions. If the bonds were lifted by the local government 
before the improvements were made then the individuals on the 
County Commission would be liable. The reason that was in there 
was if the bonds were lifted before improvements were made and 
the developer walked, the county could be liable for the cost of 
finishing the improvements. 
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SEN •. MACK COLE asked Mr. Shontz for an example of where that. 
could happen. He replied that happened in Carbon County, because 
of the revolving fund structure of the bonds, all the taxpayers 
in the county ended up paying for those bonds. 

CHAIR. GROSFIELD said rather than lose a bill over an amendment 
he would withdraw amendment no. 1. 

CHAIR. GROSFIELD asked Michael Kakuk, Environmental Quality 
Council to explain amendment no. 3 that says to insert: "for a 
major subdivision: (a)." He responded that 76-3-210 of the codes 
says: "Subdivisions exempted from requirement of an environmental 
assessment. (1) Subdivisions totally within a master planning 
area adopted pursuant to chapter 1 wherein zoning regulations .. . 
and a long-range development program of public work projects .. . 
have been adopted are deemed to be in the public interest and 
exempt from the requirement of an environmental assessment." 

Substitute Motion/Vote: CHAIRMAN GROSFIELD MOVED TO ADOPT 
AMENDMENT NO. 2.0F AMENDMENTS NO.hbof7305.amk MOTION CARRIED 
UNANIMOUSLY. 

Motion: CHAIRMAN GROSFIELD MOVED TO ADOPT AMENDMENTS 3,4,5,6,7, 
and 8 OF AMENDMENTS NO.hb047305.amk. 

CHAIRMAN GROSFIELD said the change was in doing an EA for a major 
subdivision which includes, (a), (b), (c), and (d). For a minor 
subdivision only (b) was included. 

Mr. Shontz said no's. 3-8 refers to 76-3-608. 

{Tape: ~; Side: B} 

He said that would require an environmental assessment for all 
minor subdivisions. In Yellowstone County it would take about 90 
days at a cost of approximately $1,500 per lot. On Page 6 of the 
grey bill, adding impacts on local governments that they may not 
want to address now, including schools. In Jefferson County 
school districts have attempted to impose impact fees between 
$11,000 to $14,000 per lot. If the property is assessed that 
fee, it increases property taxes. Because local government had 
the flexibility now to look at subdivisions, he asked the 
committee to not consider that set of amendments. If additional 
requirements were added to local government, they would have to 
do an environmental assessment. 

CHAIRMAN GROSFIELD said his understanding of 76-3-608 was for a 
review that was required for every subdivision, major or minor, 
and nothing in the bill changes that. Mr. Shontz suggested 
adding "except" as described in 76-3-609. He said the word 
"summary" could have the effect of local governments requiring an 
environmental assessment on minor subdivisions. 
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Mr. Kakuk suggested to add after II (2) II, lIexcept as provided in 
76-3-609(3) ,II in amendment no. 8. 

Substitute Motion/Vote: CHAIRMAN GROSFIELD MOVED TO ADOPT 
AMENDMENTS NO. 3 - 8 OF AMENDMENTS NO. hbo4 7305 . amk WITH THE 
CHANGE SUGGESTED BY MR. KAKUK. MOTION CARRIED 7-4. 

Motion: CHAIRMAN GROSFIELD MOVED TO ADOPT AMENDMENTS NO. 9 -13 OF 
AMENDMENTS NO.hb047305.amk. 

Substitute Motion: SEN. COLE MOVED TO STRIKE LINES 10-19, PAGE 
5, AND RENUMBER THE SUBSEQUENT SECTIONS. 

CHAIRMAN GROSFIELD said his amendments 9-13 addressed that 
section. SEN. COLE asked Mr. Kakuk what effect removing Lines 
10-19 would have on the bill. He answered that removing those 
lines brings the bill closer to existing law. Mitigation is the 
heart of the subdivision review process. Currently there was no 
authorization or no restrictions on how mitigation was handled 
during the subdivision review process. It was all handled at the 
local level. Also mitigation had to be justified based upon 
substantial credible evidence. 

CHAIRMAN GROSFIELD asked SEN. COLE if he had talked to anyone 
about the fiscal note pertaining to those amendments. SEN. COLE 
responded that leaving those amendments in the bill would create 
more expense to local governments. 

SEN. VIVIAN BROOKE asked SEN. COLE why he proposed striking those 
amendments. He replied because of the cost to local governments. 
She asked Mr. Shontz what his response was to the amendments. 

Mr. Shontz replied in most cases there was a negotiation process 
that moves forward when development was considered. Current law 
doesn't require that local governments mitigate a problem. He 
said CHAIRMAN GROSFIELD'S amendments were good amendments. If 
governments turn down a subdivision for some reason, the 
developer has a right to know why. 

SEN. JEFF WELDON asked Richard Weddle, Attorney, Department of 
Commerce, what his comments were regarding the mitigation issue. 
He replied that he was involved in drafting the Subdivision and 
Platting Act, and had spent a lot of time with local governments 
in implementing subdivision laws. He also was involved in the 
legislative process regarding subdivision laws in several 
sessions. 

Mr. Weddle said in the 23 years the law had been in effect, there 
had only been 3 or 4 cases that had reached the Supreme Court 
that involved the issue of approval or disapproval of a 
subdivision. There was little litigation regarding that issue. 
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There was some litigation by the Attorney General regarding the 
use of exemptions. He thought that the reason there was little 
litigation was because 97% of subdivisions were approved. 

{Ccmments: there was so much background noise it was difficult to hear 
testimony or the tapes.} 

SEN. FOSTER asked what the differences were in the 3 choices with 
the current language that was in the law, that SEN. COLE was 
proposing to go back to. He said the private sector was unhappy 
with that. If the language that was proposed in the bill was 
adopted, then the governmental units were unhappy. If the 
language proposed by CHAIRMAN GROSFIELD was adopted, the private 
sector and the governmental units were saying, maybe they could 
live with that. He said it was his belief that SEN. GROSFIELD'S 
amendments were the best solution. 

Substitute Motion: SEN. FOSTER MOVED A SUBSTITUTE MOTION TO 
ADOPT AMENDMENTS 9-13 OF AMENDMENTS NO.hb047305.amk. 

SEN. BROOKE asked REP. KNOX which of the 3 options he preferred. 
He responded that he would prefer the original language in the 
bill. However, he would agree to CHAIRMAN GROSFIELD'S amendments 
which parallel Governor Racicot's proposals. 

Vote: MOTION TO ADOPT AMENDMENTS NO. 9-13. MOTION CARRIED 7-4 
ON A ROLL CALL VOTE. 

Motion/Vote: CHAIRMAN GROSFIELD MOVED TO ADOPT AMENDMENT NO. 14 
OF AMENDMENTS NO.hb047305.a.mk. MOTION CARRIED 7-4 ON A ROLL CALL 
VOTE. 

CHAIRMAN GROSFIELD said that because he sensed the committee 
would not approve it as written, he would like to change 
amendment no. 17 by striking" following: "related to" Insert: 
"education and"" , and "and schools and public", and include a 
comma after "roads". Mr. Shontz said that regarding water and 
sewer, it was easy to define what the impact on public systems 
would be. He said there was some concern about "roads." If 
there was a subdivision 8 miles out on North Montana Ave, would 
that developer have to pay for improvements on Montana Ave to 
Malfunction Junction? Where do you put an end to the road 
impact. There needs to be some clarification as to where that 
impact ends. 

CHAIRMAN GROSFIELD said Page 8, Line 18 and 19 says: "The cost 
must reasonably reflect the expected impacts directly 
attributable to the subdivision." He said that language would 
include roads also. 

Motion/Vote: CHAIRMAN GROSFIELD MOVED TO ADOPT AMENDMENT NO. 17 
OF AMENDMENT NO.hb047305.amk WITH THE CHANGES HE ADDRESSED. 
MOTION CARRIED 6-5 ON A ROLL CALL VOTE. 
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REP. KNOX said on Page 9, Line 5 of the grey bill, "but not" 
should be struck and "and" inserted. 

CHAIRMAN GROSFIELD asked if there would be any impact on the bill 
by striking "but not" and inserting "and" in Section 8, as 
proposed by REP. KNOX. 

Jim Richard said there were a number of things that would then be 
excluded such as fire prevention facilities, solid waste, etc. 
He thought the language, "and limited to" was too inclusive. He 
thought the language should say, "not limited to." 

Mr. Kakuk said the next set of amendments no's 18, 20, and 23-27 
change "fair market value" to "area." CHAIRMAN GROSFIELD said if 
"fai:r: market value" was left in the bill, there would have to be 
an appraisal. SEN. BROOKE asked how a subdivider could avoid 
getting an appraisal. 

{Tape: 2; Side: A} 

CHAIRMAN GROSFIELD said that with the amendments, there would be 
no need for an appraisal. Mr. Shontz said then when they were 
talking about "areas", with the language in the amendments the 
local governments could specify exactly which areas would be 
designated as parks, and then the developer loses control over 
what areas are for homes and what areas are for parks. He asked 
if that was the committee's intent. 

CHAIRMAN GROSFIELD said his amendments did not address that. Mr. 
Shontz said after the grey bill was drafted, there was an issue 
of concern that local governments could specify what lands could 
be parks. CHAIRMAN GROSFIELD said Page 10, Lines 11-14 say: "The 
governing body, in consultation with the subdivider and the 
planning board or park board that has jurisdiction, may determine 
suitable locations for parks and playgrounds ... " He said that 
was the case with or without the amendments. 

SEN. KEN MILLER said the bill says they must put up 11% for 
parks, does that mean they cannot put up more than 11%. CHAIRMAN 
GROSFIELD said he thought any governing body would accept a 
donation. Mr. Shontz said under the bill, the law says, "that 
the subdivider shall dedicate land equal to 11%." He said if 
they wanted to dedicate more land, they could. The way the bill 
was written they cannot require more than 11%. 

Motion/Vote: CHAIRMAN GROSFIELD MOVED TO ADOPT AMENDMENTS NO. 18, 
20, 23, 24, 25, 26, 27 OF AMENDMENTS NO.hb047305.amk. MOTION 
CARRIED 7-4 ON A ROLL CALL VOTE. 

CHAIRMAN GROSFIELD said amendment no. 19 inserts "recreational 
camping vehicles", so that the park dedication requirement would 
also apply to RV campgrounds. SEN. KEATING asked whether they 
were considered a subdivision. CHAIRMAN GROSFIELD said that 
under the law, they were considered a subdivision. 
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Mr. Richards responded that it was his understanding that by 
leaving recreational vehicle campgrounds out, they would not be 
required to comply with the park dedication requirements. He 
said he and his wife just constructed an RV park in White Sulphur 
Springs, and the park requirement not only made it an excellent 
park, but provided important space for children, etc. 

SEN. MILLER asked if that meant that a planning board could not 
require a park for mobile home subdivisions. Mr. Kakuk said that 
a park dedication may not be required for a subdivision in which 
parcels are not created. It was possible to create a subdivision 
where you actually don't create any parcels, and then the statute 
does not require yo to complywitht he park dedication 
requirements, unless the subdivision provides multiple spaces for 
mobtle homes, condominiums and with this amendment, recreational 
camping vehicles. 

Motion/Vote: CHAIRMAN GROSFIELD MOVED TO ADOPT AMENDMENT NO. 19 
OF AMENDMENTS NO.hb04730S.amk. MOTION CARRIED 6-4 ON A ROLL CALL 
VOTE. 

CHAIRMAN GROSFIELD said amendments no. 21 and 22 clarify the 
location of the governing bodies jurisdiction with respect to 
parks. He didn't think the work "regional" was definitive, so 
the amendment clarifies that by saying "within its jurisdiction." 
Striking Lines 20-23 on Page 7, was just for clarification. 

Mr. Shontz said amendment 21 was fine, but the stricken lines in 
the grey bill should be reinserted in the bill. People that buy 
homes in subdivisions pay the costs to maintain those parks. He 
recommended not to pass amendment No. 22 

Motion/Vote: CHAIRMAN GROSFIELD MOVED TO ADOPT AMENDMENT NO. 21 
OF AMENDMENTS NO.hb04730S.amk. MOTION CARRIED 6-4 ON A ROLL CALL 
VOTE. 

CHAIRMAN GROSFIELD withdrew amendment no. 22. 

Motion/Vote: CHAIRMAN GROSFIELD MOVED TO STRIKE ON PAGE 8, LINE 
17 OF THE BILL, "(a)" AND STRIKE SUBSECTION (b) ON LINE 18 IN ITS 
ENTIRETY. MOTION CARRIED 6-4 ON A ROLL CALL VOTE. 

Motion: CHAIRMAN GROSFIELD MOVED TO ADOPT AMENDMENTS NO. 30, 31, 
AND 32 OF AMENDMENTS NO.hb04730S.amk, WITH THE WORDS "Strike: 
"material"" ELIMINATED FROM AMENDMENT NO.31. 

Mr. Shontz said in the grey bill, Lines 14-25, Page 12 after "or 
a", the word "private" was inserted before "landowner". 

Mr. Shontz also expressed concern with Page 12, Lines 19-21. He 
said cities and counties have overlapping jurisdictions when it 
comes to subdivisions in particular, because a city has 
jurisdiction 4 miles beyond its boundaries for subdivisions. He 
said sections (c) and (d) should not be struck in the bill. In 
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Section (c) of the bill which says: "a political subdivision if 
that political subdivision can show that it is likely to suffer a 
significant adverse fiscal impact due to the proposed 
subdivision." That could include mosquito districts, SID'S, RSID 
districts and maybe schools. They could go to court and say they 
oppose the subdivision because it poses a significant adverse 
fiscal impact and they may want to assess development impact 
fees. In Jefferson County it could cost from $11,000 to $14,000 
per lot. Potential new homeowners would be exposed to a double 
jeopardy tax. Therefore, in the grey bill, Lines 19 through 22 
should be reinstated and Lines 23 through 25 be stricken. 
CHAIRMAN GROSFIELD said Mr. Shontz was addressing amendment no. 
32 with these concerns. 

Mr. Richard responded that Mr. Shontz incorrectly implied that 
there were parts of an area where there could be an opportunity 
for dual jurisdiction. Under Section 76-3-601 it says: "when the 
proposed subdivision lies within the boundaries of an 
incorporated city or town, the preliminary plat should be 
submitted to and approved by the city or town governing body. 
When the proposed subdivision is situated entirely in an 
unincorporated area the preliminary plat shall be submitted to 
and approved by the governing body of the county." Subsection 
(c) say: if it lies partly in the incorporated city and partly in 
the county, then it has to be approved by both. He said that 
language could be made broader, not more restrictive. 

Substitute Motion/Vote: CHAIRMAN GROSFIELD MOVED TO ADOPT 
AMENDMENT 30, INSERTING "private" BEFORE "landowner", AND 
AMENDMENT NO. 31 WITH "strike: "material"" DELETED. MOTION 
CARRIED 6-4 ON A ROLL CALL VOTE. 

Motion: CHAIRMAN GROSFIELD MOVED TO ADOPT AMENDMENT NO. 32 OF 
AMENDMENTS NO.hb04730S.amk. 

Discussion: 

SEN. FOSTER asked CHAIRMAN GROSFIELD why the language in 
amendment no. 32 was opened up to political subdivisions as 
opposed to the County Commissioners or the City Council. He 
replied that a given subdivision proposal might have a 
significant impact on a district. That district should have the 
ability to show significant adverse fiscal impact. 

SEN. FOSTER asked CHAIRMAN GROSFIELD if there were any of those 
districts that were not answerable to the County Commissioners. 
CHAIRMAN GROSFIELD said that a fire district would probably be 
much more accountable than a school district. REP. KNOX said 
there very well could be a jurisdiction problem and believed 
those lines were necessary. He said he would resist expanding 
the bill to that extent. 

Motion Withdrawn: CHAIRMAN GROSFIELD WITHDREW HIS MOTION ON 
AMENDMENT NO. 32. 
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Motion: CHAIRMAN GROSFIELD MOVED TO ADOPT AMENDMENT NO. 
hb047303.amk AS CONTAINED IN EXHIBIT 4. 

CHAIRMAN GROSFIELD explained the amendment to the committee 
members. He said Page 8, Line 19 addresses the definition of 
aggrieved, that was taken from a recent Supreme Court Decision in 
1993. Aggrieved means: lIa person who can demonstrate a specific 
personal and legal interest as distinguished from a general 
interest. II The second part says: IIshow that they will be 
injuriously affected by the decision. II 

Vote: MOTION TO ADOPT AMENDMENT NO. hb047303.amk CARRIED 6-4 ON 
A ROLL CALL VOTE. 

Motion: SEN. KEATING MOVED TO CONCUR IN HB 473 AS AMENDED. 

Discussion: 

SEN. WELDON said he didn't think any of the amendments that were 
adopted would significantly affect the fiscal note. The fiscal 
note estimated it would cost local government almost $350,000. 
The sponsor estimated it would only be $170,000. Rob McCracken, 
Department of Commerce said he helped gather data for the fiscal 
note. He said they did a survey of counties and municipal 
governments to get some input on what the costs were on HB 408, 
which was passed in the 1993 session. In every case they used 
the lowest cost figures available when there was any doubt. Mr. 
McCracken reviewed the survey as contained in EXHIBIT 5. 

(Tape: 2; Side: B) 

Mr. McCracken said the fiscal note shows a fiscal impact of 
$348,000. 

SEN. WELDON asked if he thought the amendments would increase 
the fiscal impact of the bill. He said they would have to review 
the bill in its final form before they could see if there would 
be a fiscal impact. 

SEN. WELDON said with 97% approval rate, he didn't see any need 
for the bill with the significant costs of the bill. That 
$348,000 would be passed directly to the counties to rewrite the 
subdivision law. 

SEN. KEATING asked Andy Skinner, subdivider in Lewis & Clark 
County to respond to that. Mr. Skinner said they failed to 
mention the revenue that was generated by those subdivisions. He 
said he had 50 units he developed and the taxes from that 
subdivision would pay for all of the counties put together. 
There also was a fee assessed when a subdivision proposal was 
submitted. There would be no real cost; in fact, there would be 
a gain to the county from development of those subdivisions. 
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SEN .. COLE asked Mr. Shontz what his interpretation of those costs 
were. He responded that regarding those costs that the 
Department of Commerce stated on the mitigation section, the law 
requires that local government go through that already. 
Therefore, the bill would not add one nickel to the cost of the 
process. They queried 9 local governments, 6 of which absolutely 
opposed the legislation. The idea that the Legislature should 
not adopt laws because local government has to adopt rules is 
pretty weak. He said he seriously doubted that there would be 
that kind of a fiscal impact with the bill. The bill would help 
alleviate the economic impacts for new home owners and private 
citizens. 

CHAIRMAN GROSFIELD asked Mr. McCracken if the fiscal note was 
generated from the introduced version of the bill. He replied 
that was correct. CHAIRMAN GROSFIELD said there were a lot of 
changes both in the House and the Senate to the bill. The 
discussion the committee had about Page 4, Lines 4-6 was because 
there was a tremendous misunderstanding concerning those 3 lines. 
It seems that the local governments that submitted the figures 
for the fiscal note were probably as confused as the people at 
the hearing. Those 3 lines may have had some of the impact on 
the figures in the fiscal note. 

Mr. McCracken said the local governments prepared their figures 
based upon HB 408. He referred to the examples that came from 
municipalities and counties. They requested information from all 
counties, they didn't specifically choose certain ones. He 
referred to Yellowstone County in EXHIBIT 5. They listed their 
fixed costs which was estimated at $6,500. CHAIRMAN GROSFIELD 
said he assumed that if HB 473 passes, the Department of Commerce 
would update their model rules and send them out to the local 
governments to deal with the bill. He didn't think every county 
out there was struggling on their own. He felt they would wait 
for the final word from the department. 

Mr. McCracken said the Department of Commerce was not regulatory, 
but rather they provide information to local governments when it 
was requested. He said that survey was based on the model rules 
developed under HB 408. Something that works well for one county 
may not work well for another. 

CHAIRMAN GROSFIELD said the way the bill had been amended he 
didn't think the fiscal impact would be anywhere near what the 
fiscal rate says. 

SEN. BROOKE said she thought that those unfunded mandates still 
stand whether or not there were taxes generated by those 
subdivisions. The County Planning Department, County 
Commissioners, and other entities worked diligently to implement 
last session's subdivision reform, which was a compromise and 
which was to be in place to take effect so that it addressed a 
lot of concerns. She said in Missoula County which she 
represents, they had worked diligently to put those in place. 
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That was an unfunded mandate last time. They don't have the tax 
dollars now to stay ahead of the curve, if they have to go 
through another revision. She questioned that housing costs will 
go down as promised if the bill passes. SEN. BROOKE said they 
would have a very stressed out, very angry county government if 
they have to go through another major revision. She didn't think 
there was a need for the bill at this time. 

Vote: MOTION TO CONCUR IN HB 473 AS AMENDED, CARRIED 7-4 ON A 
ROLL CALL VOTE. 

CHAIRMAN GROSFIELD indicated that he would talk to members of the 
committee and the sponsor to try to find someone to carry the 
bill on the floor. If he couldn't find anyone, he would feel 
obligated as Chairman to carry it himself. 

{Comments: The following additional written testimony has been submitted for 
the record by those who couldn't attend the hearing on HE 473.} 

Dave Cogley, Wildwood Homes testimony addressed the amendments to 
HB 473. EXHIBIT 6. 

Park County opposes HB 473. EXHIBIT 7. 

Members of the Ravalli County Planning Board oppose HB 473 
EXHIBIT 8. 

Kirk Thompson, Ravalli County, opposes HB 473. EXHIBIT 9. 

Mame Flowers, Whitefish, Montana, opposes HB 473. EXHIBIT 10. 

Park County Planning Board, opposes HB 473. EXHIBIT 11. 

{Comments: the meeting was recorded on 2, 2 hour tapes.} 
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ADJOURNMENT 

LORENTS GROSFIELD, Chairman 

~~~~ 
THEDA ROSSBERG, Secretary 

~~~~~ 
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SENATE STANDING COMMITTEE REPORT 

.~ 

MR. PRESIDENT: 

Page 1 of 4 
March 23, 1995 

We, your committee on Natural Resources having had under 
consideration HB 473 (third reading copy -- blue), respectfully 
report that HB 473 be amended as follows and as so amended be 
concurred in. 

Signed, (-A ~N 
Senator Lorents Grosfield, Chair 

That such amendments read: 

1. Title, line 9. 
Strike: second "AND" 

2. Title, line 10. 
Following: "MCA" 
Insert: "; AND PROVIDING AN APPLICABILITY DATEII 

3. Page 4, line 9. 
Strike: "An" 
Insert: "When required, the" 

4. Page 4, line 10. 
Strike: IIfor a major subdivision" 

5. Page 4, line 11. 
Following: "(I)" 
Insert: IIfor a major subdivision: (a) 11 

6. Page 4, line 14. 
Strike: 11 (2) " 
Insert: 11 (b) " 

7. Page 4, line 17. 
Strike: 11 (3) " 
Insert: "(c)" 

8. Page 4, line 19. 
Following: IIprotection;" 
Insert: "a community impact report containing a statement of 

anticipated needs of the proposed subdivision for local 
services, including education and busing; roads and 
maintenance; water, sewage, and solid waste facilities; and 
fire and police protection; and 

(d) " 

9. Page 4, line 20. 

" ~~ Amd. Coord. 
~ Sec. of Senate 

ilt., G 8 () 5 /:::- I £. L () 
Senator Carrying Bill 671104SC.SRF 



.~ 

Strike: "..!.." 

Page 2 of 4 
March 23, 1995 

Insert: "; (2) except as provided in 76-3-609(3), for a minor 
subdivision, a summary of the probable impacts of the 
proposed subdivision based on the criteria described in 76-
3-608." 

10. Page 5, line 10. 
Following: "subdivision to" 
Insert: "reasonably" 

11. Page 5, line 12. 
Strike: ", based" through "evidence," 
Following: "justify the" 
Insert: "reasonable" 

12. Page 5, line 14. 
Following: "J.2l" 
Insert: "(a)" 

13. Page 5, lines 15 and 16. 
Strike: "must" on line 15 through "imposed" on line 16 

14. Page 5, line 19. 
Strike: "Whenever feasible," 
Insert: "When requiring" 
Following: "mitigation" 
Strike: "should" through "for" 
Insert: "under subsection (4), a governing body shall consult 

with" 
Following: "subdivider" 
Insert: "and shall give due weight and consideration to the 

expressed preference of the subdivider ll 

15. Page 6,· line 10. 
Following: "shall ll 

Insert: "and preparing an environmental assessment" 

16. Page 6, line 17. 
Following: second IIpublic ll 

Insert: "roads," 

17. Page 6, lines 23, 25, 27, and 29. 
Strike: "fair market value ll 

Insert: II area II 

18. Page 7. 
Following: line 7 
Insert: "(a) a minor subdivision;" 

671104SC.SRF 



Renumber: subsequent subsections 

19. Page 7, line 11. 
Following: IIfor ll 
Insert: IIrecreational camping vehicles, II 
Following: II homes II 
Insert: II , II 

20. Page 7, line 16. 
Follo~ing: IIboth. II 

Page 3 ·of 4 
March 23, 1995 

Insert: IIWhen a combination of land donation and cash donation is 
required, the cash donation may not exceed the proportional 
amount not covered by the land donation. II 

21. Page 7, line 17. 
Strike: IIExceptllthrough IIsubsection ll 
Insert: IIIn accordance with the provisions of subsections ll 
Following: 11(5) (b) II 
Insert: lIand (5) (c) II 

22. Page 7, line 19. 
Strike: II regional II 
Insert: II, within its jurisdiction,lI 

23. Page 7. 
Following: line 24 
Insert: II (c) The governing body may not use more than 50% of the 

dedicated money for park maintenance. II 

24. Page 7, line 29. 
Strike: IIfair market value ll 
Insert: II area II 

25. Page 7, line 30. 
Strike: IIvalue II 
Insert: II area II 

26. Page 8, lines 3 and 6. 
Strike: IIfair market value ll 
Insert: II area II 

27. Page 8, lines 4 and 7. 
Strike: IIvalue II 
Insert: II area II 

28. Page 8, line 11. 
Strike: IIl1fair market value llll 
Insert: IIl1cash donation llll 

671104SC.SRF 



Following: "is the" 
Insert: "fair market" 

.~ 

29. Page 8, lines 16 through 18. 
Strike: 11:11 on line 16 through II (a) II on line 17 

Page 4 of 4 
March 23, 1995 

Strike: II; orll on line 17 through "authority" on line 18 

30. Page 8, line 25. 
Following: "subdivision ll 
Insert: "or a private landowner with property within the county 

or municipality where the subdivision is proposed" 

31. Page 8, line 26. 
Strike: "adjoining" 

32. Page 8. 
Following: line 28 
Insert: "(4) For the purposes of this section, "aggrieved" means 

a person that can demonstrate a specific personal and legal 
interest, as distinguished from a general interest, that has 
been or is to likely to be specially and injuriously 
affected by the decision." 

33. Page 9. 
Following: line 5 
Insert: "NEW SECTION. Section 13. Applicability. Funds in a 

park fund that exceed $10,000 as of [the effective date of 
this act] must be used for park land acquisition and initial 
development. Funds in a park fund up to $10,000 as of [the 
effective date of this act] may be used for park maintenance 
in accordance with a formally adopted park plan." 

-END-

671104SC.SRF 



• ~ :::ATE NATURAL RESOUr?CES 

EXHIBIT NO._ I -----
D,\TL._ .3.;-c3 eX -9 S'" 

Amendmen t s to Hous e Bill No. ,f1c3 r :O._'-H'--"'f:I"-4-.!.....L7_?~_ 
Third Reading Copy 

For the Committee on Natural Resources 

Prepared by Michael S. Kakuk 
March 15, 1995 

1. Title, line 9. 
strike: second "AND" 

2. Title, line 10. 
Following: "MCA" 
Insert: "; AND PROVIDING AN APPLICABILITY DATE" 

3. Page 7, line 17. 
strike: "Except" through "subsection" 

/ 

\. 

Insert: "In accordance with the provisions of subsections" 
Following: "(5) (b)" 
Insert: "and (5) (c)" 

4. Page 7. 
Following: line 24 
Insert: "(c) The governing body may not use more than 50% of the 

dedicated money for park maintenance." 

5. Page 9. 
Following: line 5 
Insert: "NEW SECTION. section 13. Applicability. Funds in a 

park fund that exceed $10,000 as of [the effective date of 
this act] must be used for park land acquisition and initial 
development. Funds in a park fund up to $10,090 as of [the 
effective date of this act] may be used for park maintenance 
in accordance with a formally adopted park plan." 

1 hb047302.amk 



Amendments to House Bill No. 473 
Third Reading Copy 

Requested by Rep. McGee 

r ro, 'rf I 
':L;Ji MTURAl RESOURCES 
EXIH31r NO._ :L. 
DATE- .3 - ~~ -1'2 --'-GilL t~O,--.ttE. ... ':L2:3 

-.-~-

For the Committee on Natural Resources 

1. Page 7. 
Following: line 7 

Prepared by Michael S. Kakuk 
March 14, 1995 

Insert: "Ca) a minor subdivision;" 
Renumber: subsequent sUbsections 

1 hbO 4 7 3 0 1. amk 



Amendments to House Bill No. 473 
Third Reading Copy 

Requested by Sen. Grosfield 

~'=iUJE NATURAL RESOURCES 
E>: I ~ T;IT NO,_--<::;;:3L-. ___ _ 

Or-,iL 3-;;::2-9, 
L.'I ~ ~;o.-ft~~ if?; 

For the Committee on Natural Resources 

Prepared by Michael s. Kakuk 
March 20, 1995 

1. 
st 

2. Page 4, line 9. 
strike: "An" 
Insert: "When required, the" 

3. Page 4, line 10. 
strike: "for a major subdivision" 

4. Page 4, line 11. 
Following: "(1)" 

i:iety 

Insert: "for a major subdivision: (a) II 

5. Page 4, line 14. 
strike: "(2)" 
Insert: "( b) " 

6. Page 4, line 17. 
str ike: "( 3 ) " 
Insert: "(c)" 

7. Page 4, line 19. 
Following: "protection;" 
Insert: "a community impact report containing a statement of 

anticipated needs of the proposed subdivision for local 
services, including education and busing; roads and 
maintenance; water, sewage, and solid waste facilities; and 
fire and police protection; ahd 

(d)" 

8. Page 4, line 20. 
strike: "~" 
Insert: "; (2) for a minor subdivision, a summary of the 

probable impacts of the proposed subdivision based on the 
criteria described in 76-3-608. II ~ tc.-.;1'7 6 ..... 1;7 ~ ~ () / 

. fJY'tJ\""~.dl_ 9. Page 5, llne 10. I "' 
Following: "subdivision to" 
Insert: "reasonably" 

10. Page 5, line 12. 
Strike:' .. ", based" through "evidence," 
Following: "justify the" 
Insert: "reasonable" 

1 hb047305.amk 



11. Page 5, line 14. 
Following: "121." 
Insert: "(a)" 

12. Page 5, lines 15 and 16. 
strike: "must" on line 15 through "imposed" on line 16 

13. Page 5, line 19. 
strike: "Whenever feasible," 
Insert: "When requiring" 
Following: "mitigation" 
strike: "should" through "for" 
Insert: "under sUbsection (4), a governing body shall consult 

with" 
Following: "subdivider" 
Insert: "and shall give due weight and consideration to the 

expressed preference of the subdivider" 

14. Page 6, line 10. 
Following: "shall" 
Insert: "and preparing an environmental assessment" 

15. Page 6, line 15. 
Following: "extension" 
Insert: "or enlargement" 

16. Page 6, line 16. 
Following: "extending" 
Insert: "or enlarging" 

17. Page 6, line 17. 
Follow i ng : "rel:!£~Q~t-.!:s> " 
Insert: IIedueat±on-and'I 

Following: second "public" 
Insert: "roads ,and schoolS-'C1lid .puhlic" 

18. Page 6, lines 23, 25, 27, and 29. 
strike: "fair market value" 
Insert: "area" 

19. Page 7, line 11. 
Following: "for" 
Insert: "recreational camping vehicles," 
Following: "homes" 
Insert: "," 

20. Page 7, line 16. 
Following: "both." 
Insert: "When a combination of land donation and cash donation is 

required, the cash donation may not exceed the proportional 
amount not covered by the land donation." 

21. Page 7, line 19. 
strike: "regional" 
Insert: ", within its jurisdiction," 

2 hb047305.amk 



22. Page 7, lines 20 through 23. 
strike: ":" on line 20 through U(ii)" on line 23 

23. Page 7, line 29. 
strike: "fair market value" 
Insert: "area" 

24. Page 7, line 30. 
strike: "value" 
Insert: "area" 

25. Page 8, lines 3 and 6. 
strike: "fair market value" 
Insert: "area" 

26. Page 8, lines 4 and 7. 
strike: "value" 
Insert: "area" 

27. Page 8, line 11. 
Strike: ""fair market value"" 
Insert: ''''cash donation"" 
Following: "is the" 
Insert: "fair market" 

28. Page 8, lines 13 through 19. 
strike: "A" on line 13 through "(2)" on line 19 
strike: "(3)" on line 19 
Insert: "(2)" 

29. Page 8, line 23. 
Strike: "(3)" 
Insert: "(2)" 
strike: "(2)" 
Insert: "(1)" 

30. Page 8, line 25. 
Following: "SU~division" __ YYI v,,/-Z-/ 
Insert: "or a andowner with property within the county or 

municipality where the subdivision is proposed" 

31. Page 8, line 26. 
~trike: "mak;erial'f-~> 
Strike: "adjoining" 
Following: "i" 
Insert: "or" 

32. Page 8, lines 27 and 28. 
strike: sub~~ctions (3) (c) and (3) (d) in their ~ntirety 
Insert: "(c) a political subdivision if that political 

subdivision can show that it is likely to suffer a 
significant adverse fiscal impact because of the p'roposed 
subdivision." 

3 hb047305.amk 



Amendments to House Bill No. 473 
Third Reading Copy 

., ! '"I i~' f J ,·.1 ,r ~ I r 
,1 ..... 11 ' .... ;, 

. Df-.Tr _ j ~ ~;2" ~ ~.""'" 
Requested by Sen. Grosfield Ll 

For the Committee on Natural Resourced3!ll r:'J.~ "17 '3 
_ .. ---.-

1. Page 8. 
Following: line 28 

Prepared by Michael S. Kakuk 
March 22, 1995 

Insert: "(4) For the purposes of this section, "aggrieved" means 
a person who can demonstrate a specific personal and legal 
interest, as distinguished from a general interest, that has 

.been or is to likely to be specially and injuriously 
affected by the decision." 

1 hb04 7303 .. arnk 
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[;:H:3IT flO. 5 
STATE OF MONTANA - FISCAL NOTE Dt,TL ..3 .. -:2::l • 9 5_ 

Fiscal Note for HB0473, as introduced SIll NO. tI t3 '" L-IU 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising local subdivision laws by modifying environmental assessment 
requirements, bonding requirements for public improvements, park dedication requirements, 
establishing payment criteria for the extension of capital facilities, establishing 
mitigation guidelines and providing for lawsuits against local governments. 

ASSUMPTIONS: 
1. The proposed legislation would become effective October 1, 1995. 
2. All of the 56 county governments and all 128 municipal governments that have local 

subdivision regulations would revise them. 
3. As directed by state law, the Department of Commerce (DOC) provides advisory 

technical assistance to counties, municipalities, business persons, developers, land 
surveyors, and citizens, to help them understand and comply with planning and 
development statutes (including subdivision statutes) . 

4. Estimated DOC costs are based upon actual costs incurred by the DOC in FY94 and FY95 
when the subdivision law was substantially changed by the 1993 Legislature. DOC 
projected costs for HB473 include updating two advisory educational publications and 
conducting eight educational workshops across the state. 

6. The proposed legislation amends only the Montana Subdivision and Platting Act, not 
the Sanitation Subdivision Act administered by the Department of Health and 
Environmental Sciences. 

FISCAL IMPACT: 

Expenditures: 

Department of Commerce: 

Operating Expenses 

Funding: 

General Fund (01) 

FY96 
Difference 

16,000 

16,000 

FY97 
Difference 

16,000 

16,000 

EFFECT ON COUNTY OR OTHER LOCJl.L REVENUES OR EXPENDITURES: 
Additional costs for the 56 county governments ($147,000) and 128 municipal governments 
($201,000) are estimated to total $348,000. These estimates are derived from approximate 
~osts incurred by county and ~~icipal governments to update subdivision regulations 
passed by the 1993 Legislature. 

TECHNICAL NOTES: 
Section 6 of the proposed legislation (page 5, line 19) states, "Whenever feasible, 
mitigation should be designed to provide some benefits for the subdivider." There is no 
definition of the term "benefits". The term could cause confusion in implementing the 
legislation. 

Qt1P-L.l~ "2. -\ 5"-"/ ~ 
~:;-: DAVID LEWIS, BUDGET DIRECTOR DATE 
~~~:: Office of Budget and Program Planning 
~:..:_-_:i 
~~.;-----; .. -

DICK KNOX, PRIMARY SPONSOR DATE 

Fiscal Note for HB0473, as introduced 

"~ 4\-'~ 



.. ' ("~~'I"'~IE f4ATURAl RESOURCrS 
\..l)t t ...,. 

EXHIBIT NO. __ 'J---

DATE .3'';<.2 -9 s:' 
H-~ 17-' 

ESTIMATED COST TO LOCAL GOVERNMENTS TO IM.P-Ul5MENF-+tB4-73-----

COUNTY GOVERNMENTS 

Yellowstone Flathead Average Six Largest 

Co. Co. Counties 

Staff Time $4,750 $2,840 

Printing $800 $200 

Other* $950 $120 

Total $6,500 $3,100 $4,800 $28,800 

Lincoln Co. Park Co. Average Remaining 
Fifty Counties 

Staff Time $1,000 $2,125 

Printing $650 $638 

Other* $250 $68 

Total $1,900 $2,831 $2,365 $118,250 

All Counties 

Total $147,050 

MUNICIPAL GOVERNMENTS 

Bozeman Billings Average Seven Largest 
Municipalities 

Staff Time $960 

Printing $1,700 

Other* $180 

Total $2,840 $3,000 $2,840* * $19,880 



Columbus Hamilton 

Staff Time $1,750 $911 

Printing $500 $500 

Other* $250 $290 

Total $2,500 $1,701 

All 
Municipalities 

Total $201,380 

Red Lodge Average 

$1,500 $1,500* * * 

:-~,,,,~l flATURAl RfS811R;'~[.~ 

E;:,ll:B!T tiD._ D 
DATE .3 ~ ~ 1l -9r 
BIll NO._I'f;3 ~ 7? ~ _ 

Remaining 
121 
Municipalities 

$181,500 

ALL LOCAL GOVERNMENTS 

Total 

* 

** 

*** 

All Local 
Governments 

$348,430 

UOther" category includes the following types of miscellaneous costs: legal 
notices, public hearings, training, copying, etc. 

The lower number was used as the average rather than averaging the two 
municipalities together. 

The true average is $',900 for small municipalities. This seemed somewhat 
high given the nurr.ber of smaller municipalities. Therefore, a smaller amount 
($1,500) was estimated. 

<t:\ctap\hb473b, updated 2/16/95) > 



~E:HiTE NATURAl RESOURCES 
...-

EXHIBIT NO. 0 ------
OATE.. 3-~~.-CjS'. 

HB .473 

(operating 
Assume 50% 

ADDITIONAL EXPENDITURES FOR ~ I'O H- 8 . '(,J :? 
category only, figures cited are f'o:r' Biellllum-.-­
of each line item for FY 96 and 50% for FY 97) 

contract Services (Consultant) 
*Produce Advisory Manual for 

Subdiv. Admin. (155 hours x 
$45/hour) 

*Produce Advisory Model 
Subdivision Regs. (200 
hour x $45/hour) 

Subtotal 

Printing 
*Advisory Admin. Manual 

(300 copies) 
*Advisory Model Subdiv. 

(600 copies) 

Subtotal 

Mailing Costs 

Regulations 

*Postage (Manual 300 copies x 
$2.97 = $891) 

(Model 600 copies x 

$ 7,000 

$ 9,000 

$16,000 

$ 6,000 

$ 3,900 

$ 9,900 

$2.63 = $1,578) $ 2,469 
*Shipping 

(Manual, 300 copies x $1.80 
= $540) 

(Model, 600 copies x $.70 = $420) 960 

Subtotal $ 3,429 

Travel (Put on Educational Workshops) 

$1,188/year (4 workshops/year 
8 total for biennium) 

Total 

$ 2,376 

$31,705 



I... 1..1 \: 11'- Iln I \J1\r\.L n.......,VUf\, .... ~....j 

EXH:CiT rw. ~ 

DATL ..5-;;l ~ ~2 ~-­
Sill fW. 1-1 8 ' <12.1 

TRAVEL COSTS BY THE COMMUNITY TECHNICAL ASSISTANCE PROGRAM 
TO PROVIDE TECHNICAL ASSISTANCE TO LOCAL GOVERNMENTS TO 

IMPLEMENT HB473 

1. Mileage costs: 

Based on a total of 1,702 miles (round trip mileage to: Missoula, Great Falls, Billings, 
Glendive as an example) and $.2595/mile (rate for vans) the total mileage cost is: 
$441.67 

2. Meals & Lodging costs: 

A. Lodging 
B. Meals 

C. Total 

$31.201 nightl per person 
$15.501 day I per person 

$46.701 day/ per person 

Assuming three staff per workshop and two days per workshop: 

A. Lodging 
B. Meals 

C. Total 

3. Total Costs: 

$93.60 
$93.00 

$186.60/ workshop 

The cost for providing technical assistance to local governments assuming four 
workshops using a van, three people and an average of two days per trip, the total 
cost of providing four workshops is: 

Vehicle 
Meals & Lodging 

Total 

$441.67 
$746.40 

$1,188.07 



ranr.mh\;)\ m'o"rlll> 7R71 # ",I_II •• g;3. ~ 
BOZEMAN 
CITY-COUNTY 
PLANNING OFFICE 

~ (\.10 v Erel j;: • 

Co. Rc..cP6 . 
...... , &1C6~'G- z:.,~-~ 

-----:-~_;ir,;a;ii­

TO: 

FROM: 

r-w. .. # /-/,/0,1;';"/ 35 NORTI-I BOZEMAJ.l AVF.NllF. 
P.O. 0.0)( (Ho, oa~l..(AN, MCN'tANA !i.Q1 ~ 
f'1 iON!:! (400) Ge2·2300 FAX: (400) G82-·2..W· EXH!GIT 1I0,, __ ..::::..----

lfEHORANDUK DATE :3 --.::( ~ -25 

-PJ.! I t'o. /7" B - tf 2 2_ 
GAVIN ANDERSON. DEPARTMENT O~ COHME~~ ~ 

Al:lnnR" ~ _ "RPf'T.H. HOZ'HI1AH G 1"1':( COUNTY PLANNING DIREC"l'OR. AV 
OA~B: PEBRU~RY 10, 1995 

RH: SUBDIVISION tiliRNm,mNT c.on'l'~ 
------------------------------------------------_ ... 

-

ESr.i.lnR+'P..-l, .~n~r.:-; r.n +'ht'l <:i t,y 01' Bozeman to enaot ohsnges to Ivc..:~l 
~ubdivi~iI.)CJ r~c:ulbtl;lulI'" ll'1~JlrJ:p.l,=,u uy the p",,:<;~~g~ 0:1:' Hou:Jo Bi.ll. 1.08 
oan. be eUl!'!mar ized S.E: fQllo~~: _ 

staff time ~n rlr~Fh m~nrl~~~~ nh~n~es. 
preI:'ar~ I;>uulic..r tt,)l.;lu~~~ ~'L'(;,'Vs,l..r:.,.. 11'::3,r;ng 
o~cndaD. make pre~entat~one at hearings, 
~re~are n~nute3 and ~inding3, prCp~rc 
I:>rdinance. codify _ .. 24 hl:s* @ $40/tn:'*:r. .. 

ll.dvol:.'t icing .......•.••.••..•............ 

.•..•• $ 980 

100 

'Cur.ll.r.ir.:~L.iull (L'uul.i'_·l:1.L11)I! in }{unic. Cnrln) ..... 1,700 

Galll:l.t:lu CULlllLy l!H!urL'~tj 
eha.n~es ao Hell. 

'fOTAL ••••• 

~lrullwr costs to 

•••. $2 I 84;0 

en~~r. ~hp. mandated 

I would anli~i~ate comparable expenses ~n ~n~n~ nhanaes thut may _ 
be mandated by pa8~age or HOUS9 Bill 473. I aro ~uite ce~~hin 
that looal govcrnncnta nnd planning boardG across th~ state wuuld 

. V;~\'I.J ~l1nh "P.:Q.I1; l'Por.lF:nt.!"i R~ ron nn-rnl'\.-'ll"'.;rt m:'i.ndate. unlc33 th.e ctate 
..i.~ wl111Il~ Lu ,l,'.r:uv.id~ l"un(j:.,r lu l.r_".:~l eovernm~nr.:oi t.') enact ::such _ 
ohan~ee::. 

Please let me know if 
~ctditional information. 

*nnlM'"'le:n ~+:;'li"f 

you have ~ny Clnr"l~t.; ons or need 

i:iml"< nnly oo~s not inolude 
!=;uu~ lHO l.Lal l:uu.C'!;; 
eommlsslonere:: in 
to theco chnncco, 

!;;Pl;!ut;. UV 1Jll:i.uulJlg 
publio hearings and 

UI;Jt:ll:d roeInber~ i'H,\.-l 
mee1.1ug::; L'l:!laL""u 

;.k;+;$40/buuJ;." -" ruu~h aVI:,>.C'::I.~1;? huu.r;:'ly wl:l.cl(:f .:.f '" 11 !<o;r,R-rP 
involvod ~n ~~cnd~cnt procoos, from olerioa1 to city 
attornt"!y. 

any 

• 

-
-

.. 



r c·, ~ r-I r: W~1URAl. RESOURCes 
wL.-nr-, t. I 

£XHIBIi NO. ,-..:::~:::..---­
Dr..H. ~ ~ ')...-;;""'3-"",,£ __ 

BILL No...Li" P - ~2:..3 ___ 
CARBON COUNTY/RED LODGE 

ESTIMATED COSTS TO IMPLEMENT 1993 SUB. LAW 

* Carbon County (Including All cities and Towns) $5,000 

* City of Red Lodge (Estimated) $1,500 

Mike Fahley 



SENATE NATURAL RESOURCes 

EXHIBIT NO. 5" --
DATL ,$ .. .?t ~ ~ rs 
B'LL ~O._ /.,.t-a.- '1:1:3 

CITY OF BILLINGS 
ESTI1"L£A..TED COSTS OF I::IYI:PLE::IYIENTING 

1993 SUBDIVISION LA~ 

APPR O:x:. I 1VIATE LY 
(ID.:c1'U..des professio:n.a.l. s~a:f:f 
~~e,c1erica.l.sta:f:f~Un1e, 

~e1epho:n.e ch.arges, poe;~age, 
o:f:fice su..ppUes, copy ch.arges, 
prin..~i:.ng, lega.1 ads) 

B:U.l. .A..r::n:1.o1d 
2/11/1995 

$3,000 



· ," ~. 

- ..... V ''''1. Ilt.)UUIlG[S 
EXHIBIT 1-'0 -

DAT~ 
COSTS TO UPDATE SUBDIVISION REGULATIO~~l NQ~ 

(1993) FOR 
THE CITY OF HAMILTON 

DON WILLIAMSON, CITY MANAGER 
2/11/1995 

1. STAFF TIME 

* Don Williamson 
Initial draft (15 hrs x $21/hr) $315.00 
Questions (4 hrs x $21/hr) 84.00 
Subdivision Training Workshop 

(8 hrs x $21/hr) 168.00 

* Secretary, Typing (4 hrs x $11 /hr) 44.00 

* City Attorney, Legal Questions (4 hrsx $45/hr) 180.00 

*New City Planner, Training Workshop 
(8hrsx$15hr) 120.00 

2. PRINTING 

* Print Regulations 500.00 

3. TRAVEL COSTS, SUBDIV. TRAINING WORKSHOP 

* Motel, Meals, Gas 140.00 

4. MISCELLANEOUS 

* Public Notice ($40), mailings, postage, etc. 150.00 

TOTAL $1,701.00 

-----



\ 
, .... 

Staff Tim~ 

Print n~w r~gulation!i 

Otb~ cods 

B~audry 

I 
I -

SENIITE NATURAl RESOURC(S 

EXH!81T rw. 5 
----'~---

TOWN OF COLUMBUS DATE... ~-.if. G\::::.9. {' 
COSTS TO IMPLEMENT 1'1'13 SUBDIUISION lIlW -.' UR ~ 

(ESTIMllTED L:LL NO. r / a 7Z:>_ 

S 1,750 

SOD 

Total S 2,500 



BILLIt4GS PUBLIC WORKS 

EI!H2!T r!o._--=:;.~ ___ _ 

DATE 3-:2"2 - 7' C 
costs Estimated for Implementation of 1993 A:1'tM~t to 11-& ti ~ 

Montana Subdivision & Platting Act (MSPA) 

Yellowstone County 

(e;l( /f-v-rV'-uld) 

The following list provides an estimate of costs incurred to 
implement the amendments to the Montana Subdivision & Platting 
Act (MSPA) enacted by the 1993 Montana lagislature. 

Professional Staff Time 
Clerical Staff Time 
~elephone Charges 
Postage 
Office Supplies 
c~y Charges 
Pr~nting 
Legal Ads 

ESTIMATED 'roTAL 

$4,000 -
750 r 
150 
150 
250 
250 
800 
150 

$6,500 

since adoption of the 1993 amendments, staff time has increased 
significantly as related to the subdivision review process due to 
the number of land divisions that now require review. This 
imposes an additional indirect cost to local government in tbat 
staff time on other important issues has had to be decreased. 

House Bill j473 would, due to its content, effectively double the 
costs listed above. Local governments would have to undergo the 
same process as two years ago in ordar to implement the new law. 
The same type of costs would be incurred, only two years later, 
thoses costs increase simply due to inflationary factors. Beyond 
that, local governnent's cost for subdvision review would in­
crease due to the content of H.B. ~473. This equates to an 
unfunded mandate to both cities and counties. 

TOTAL P.02 

r 
c· 
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A:D-e9-1995 15:04 lincoln Co. Clerk & Rec. 

SUBDIVISION REGt1I.ATION REVISIOH COPUS 
county Staft---- - --------~----------- $50.00 
3 .Planning Boards-· .. -- - .--------- $150.00)' 
General public-------------------------- $500.00 
Copier Toner----------------~------------ $50.00 

PUBLIC HEARING NOTIC!S--------------------$50.00 

:IlrfORKATIOlIAL HANDOUTS., . LEH'BRS , 
CORRESPONDENCE, ~ ARTICLES---~---------$250.00 

STAPF TlHE---------------------~-------$ltOOO.OO 
---~~--~~-----~-----~-------~----~~-----

. l"OTAL COST $2,050.00 

J../NCOuJ Co-d1 
j:(e" Pe...+ers.;J~ 

10VUZ 

4~ 293 ff377 P. 01/01 

TOTRo. p.el 



., 
"O~/I0/95 12: 38 ftl 406 22% 6726 PARK COU~TY 

Four public hearing notices @'$16.00 = $68.00 

County Commissioners Review and Eearings = 25 Hours @ $11.oo/hr(3} 
= $825.00 

Print.ing Costs $.07/page x 114 pages x 80 copies "" 
$638.00 

Total", $3032.00 

. 1 his is just a rough estimate. It probably is a little more, 
but this is the closest I can come. We charge for the regulations 
after they are passed, but draft copies are given to the public 
free of charge. 
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Flathead Regional Development Office 

DATE: 

FAX TO 

NAJ:-.1.E : 

723 5th Avenue East· Room 414 
J(alispell, Montana 59901 

. ~ElL~.TE NATU;UI.L RESjUR~~~~ - " 
.. ~ EXHlOlT r~o. . C Phone: (406) 758·5780 

~ r:'J D ~ FlU! (406) 7S8-~181 
DATE v- (?C. Gl. ~ z,i 

BIll JIlO /-1- 8 - 'i Z 3 . 
CPtl/IN ANDE'f(~JV 

#: : __ 1./..:...."_2..._---.;....1./...;...'I __ B_2... ____ ~f9 .2 1f".J 

LOc.:A.TION : __ ....:."0_,.....:0::..-·..:..., .:::C:.:-..:...' ____ _ 

PHONE: ______________ _ 

'J,."OTAL P.P-_GES (INCLUDING COVER SHEET) 

FAX FRO!--1: 

DEJ?F..R.'IM.ENT : 

?HONE: 

~J::'--,-R...:.-D_CJ~,--? -.;..I<_A-_L_' ~_PC7..LI MJ-
758r-S98CJ 

****~~~**********.~*****~************************************ 

~SS~GE 

Providing Community Planning Assistance To: 
• F1ath~d County • City or Columbia Falls • City of KaHspell • City of Whitefish • 

III 
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FLATHEAD COUNTY EXPENSE UPDATIHG COUNTY SUBDIVISION REGULATIONS 

100 HOURS -

2 HOURS 

$20 

20 HRS. 

1 HR. 

3 HR. 

1 HR. 

$20 

5 HR 

$40 

5 HRS 

$200 

5 HRS 

ll- :1/60 

1993 -1994 

RE-DRArT OP SUB. REGULATIONS 

PLANNING SOARD WORK SESSION 

LEOAL NOTICE' 

STAFF EDITING/WORK 

PLANNING BOARD ?U5~!C H~AP.ING 

PUBLIC OPEN HOUSB 

COUNTY COMMISSION STUDY SESSION 

LE13AL NOTICE 

COUHTY COMMISSION PUB~IC HEARING 

COMMISSIONER RESOLUTION/PUBLICATION 

ADDITIONAL STUDY SESSION WITH COUNTY HEALTH 
DE?T. RE~ SANITATION Oli 20 ACRE OR LARGER 
TRACTS 

RE?RINTING OF REGULATIONS 

REDRAFT OF SUBDIVISION EVASION CRITERIA 

COUNTY COHI'{ISSIONER PUBLIC 
HEARING\RESOLUTION\PUELISHING 

TOTAL STAFF HOURS (@$20/HR) 

TOTA~ LEGAL AND PUBLISHING COSTS 
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. HB 473 FISCAL NOTE: DEPARTMENT OF COMMERCE ASSUMPTIONS 
WORKING NOTES, 2/11/95 

1. The proposed legislation would become effective October 1, 1995. 

2. All 56 county and 128 municipal governments would need to revise their local 
subdivision regulations to reflect the changes required by HB 473. Note that all 
municipalities and counties are required to adopt subdivision regulations under 76-
3-501, MCA (current law). 

3. As directed by state law, the Department of Commerce (DOC) provides advisory 
technical assistance to counties, municipalities, business persons, developers, land 
surveyors, attorneys, and citizens, to help them understand and comply with 
planning and development statutes (including subdivision statutes). Thus, DOC 
would provide assistance to these clients upon their request for assistance with HB 
473. 

4. Cost calculation assumptions for costs to DOC. Estimated DOC costs are 
based upon actual costs incurred by DOC in FY94 and FY95 when the subdivision 

. law was substantially changed by the 1993 Legislature (HB 408). DOC estimated 
costs for HB 473 include updating two advisory educational publications and 
conducting eight educational workshops across the state. These activities enable 
DOC to carry out the statutory requirement to provide technical assistance. 

5. Cost calculation assumptions for municipal and county governments. Historical 
data from local governments to implement HB 408, which was passed by the 1993 
Legislature, was used as the basis for estimating costs to implement HB 473. HB 
473 will cost city and county governments at least as much as HB 408. For both 
HB 408 and HB 473, certain activities in revising local regulations would be 
identical. For both bills, local governments would have to study the new laws, 
write draft regulations, hold public hearings, revise and fine tune the drafts, adopt 
final regulations, and print copies of both draft and final regulations. 

In addition, HB 473 will cost local governments at least as much as HB 408 
because HB 473 would change the mechanics of the subdivision review process. 
In contrast, HB 408 basically just expanded the scope (types and sizes of land 
parcels subject to subdivision regulation). As a result, HB 408 was much simpler 
to implement both legally and technically, because it did not change the basic 
mechanics of the subdivision review process. 

One example of how HB 473 fundamentally changes the mechanics of the 
subdivision review process is the new "mitigation" procedure the bill would 
establish. First of all, note that the HB 473 "mitigation language" (Section 6, page 
5, line 11 of the bill) applies to and changes the entire subdivision review process 

1 
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Secondly, HB 473 would shift the burden of proof to the local governing body to 
justify the mitigation measures proposed based on "substantial credible 
evidence." (Section 6, page 5, line 12 of the bill). According to DOC legal staff, 
there is no other regulatory framework in state law that requires this type of very 
stringent evidence. There are no known models in terms of other land use laws. 

Thirdly, there is no definition of "benefits to the subdivider" in terms of designing 
the mitigation process and how this would work in practice (Section 6, page 5, line 
19 of HB 473). 

Fourthly, HB 473 enables subdividers and a limited number of other parties to sue 
local governments for damages (in cash) if the subdivider or other parties disagree 
with the mitigation (or other conditions or measures) proposed by the local 
government. This means drafting of the new local regulations would need to 
include a comprehensive and stringent examination of every part and detail of the 
subdivision review process and would require a great deal of new legal 
interpretation. (Section 10, page 8, line 15 of HB 473 establishes the ability to sue 
for damages.) 

To summarize, the mitigation language is only one example of a legal and technical 
issue which would change the fundamental mechanics of subdivision review. 

Therefore, it is very likely that HB 473 will cost more than HB 408 because HB 473 
substantially changes the mechanics of the review process, including the legal and 
technical issues mentioned previously. DOC believes HB 473 would possibly cost 
30% to 40% more than HB 408 due to these facts. The 30% to 40% additional 
costs were not factored into the fiscal note because DOC, as a matter of policy 
and consistent with DOC's past practice in preparing fiscal notes, used extremely 
conservative figures based on actual historically documented costs from 
information available from local governments for the implementation of HB 408. 
The use of HB 408 as the basis to estimate costs for HB 473 is very financially 
conservative. 

Methodology for Cost Calculations. The total time allowed the DOC Local 
Government Assistance Division fiscal note preparers was 10 working hours -- not 
the 24 hours or 3 working days usually allowed. Data was not available from local 
governments "off the shelf." Instead, new data had to be collected and analyzed 
by DOC. Therefore, we had to quickly design a balanced methodology that would 
still allow DOC to meet the brief deadline for the fiscal note submission. 

A phone survey of municipal and county governments was conducted by DOC to 
collect costs on implementing HB 408 as the basis for estimating costs for HB 473. 

2 
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Costs to municipalities and costs to counties were computed separately. CJ;'~~ 
were computed separately for the larger municipalities and the rest of the 
municipalities (smaller towns). Similarly, costs for counties were broken down into 
larger counties and the rest of the state (smaller counties). Generally, averages of 
these 4 categories were used to estimate costs. In a couple of cases, the raw 
averages appeared to be slightly high; therefore, DOC used the lowest figures 
available, as opposed to the raw averages. The final cumulative figure, $348,430, 
reflects a conservative estimate based on real world documented costs submitted 
to DOC directly from local governments. The estimate is a minimum cost estimate. 

The following cost categories were included in the fiscal note estimate: 

1. Local staff time (hourly cost) required to write draft regulations for public 
review, resolve questions, fine tune the draft, and adopt final regulations 
was included. The cost of staff time was taken from the figures submitted 
by local governments in the phone survey. 

2. Printing costs for new regulations (including drafts for public comment, 
and final versions for the public, land developers, planning board, and local 
government officials and staff) was included. The cost for printing was -

taken from the figures submitted by local governments in the phone survey. 

3. Other directly related costs were included such as publication of the legal 
notices required by state law to inform the public, copying, etc. These 
figures were obtained from the figures submitted by the local governments 
in the phone survey. 

The following cost categories were not included in the fiscal note: 

1. Costs of travel to receive training on the new law and regulations for 
planning board members, planners, and other city and county officials 
were not included. Local governments did not have enough time, given 
the required time-frame for completing the fiscal note, to quantify the 
costs. (The City of Hamilton was the one exception. Hamilton's costs were 
included, because the figures were documented and available). 

2. The estimated costs to local governments for hiring planning consultants or 
land use lawyers on a temporary contract basis were not included. Since 
they do not generally have professional staff with this specialized 
experience, many rural counties and small towns would need to 
contract for help from a planning consultant at about $40/hour and/or a land 
use lawyer at about $50-$90/hour. It is difficult to estimate cumulative 

3 
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costs statewide since these contractual decisions are individual - ,··~.!:L.2.2. 
decisions which are unique for each municipality or county. It would be hard 
to predict these costs without the time to analyze each jurisdiction on an 
individual basis. 

3. The projected costs for the payment of cash damages resulting from 
lawsuits by parties (such as subdividers) appealing the governmental body's 
decision on a subdivision were not included. The current law does not allow 
cash damages to parties which prevail upon appealing a local government 
decision to a court. HB 473 authorizes cash damages. It is difficult to 
estimate how many lawsuits would be filed, the number of judgments which 
would be made against local governments, the amount of the cash damages 

. awarded by courts, how much of the new costs would be paid by 
municipalities and counties with their existing budgets, or how much of the 
new costs would have to be imposed on the local taxpayers by higher 
taxes (judgement mill levies). 

4. Inflation was not factored in. HB 408 became fully effective on 10/1/93. HB 
473 would become effective on 10/1/95. The 1993 costs could be 
adjusted upwards by the Consumer Price Index; however, given the short 
period to prepare the fiscal note, there was not time to carefully 
calculate the inflation factor. 

5. The additional costs (possibly 30% to 40% more overall) that HB 473 
would cost local governments to implement compared to HB 408 were not 
included. HB 473 would cost more than HB 408 to implement because it 
substantially changes the mechanics of the review process and 
involves major legal and technical questions and interpretations to 
design new regulations to incorporate major changes in the mechanics of 
subdivision review, such as the new comprehensive mitigation 
procedure and new cash damages procedure. These costs were not 
factored into the fiscal note because there was not adequate time 
available to analyze these new costs in adequate detail. 

SUMMARY. DOC has taken our responsibility to prepare an accurate fiscal note 
very seriously. We used hard figures that could be backed up with historical 
evidence. The data used came directly from local governments. According to the 
DOC Fiscal Note Coordinator who double checked the fiscal note, the note 
prepared for HB 473 was one the most sound fiscal notes prepared by DOC. Thus, 
DOC believes the figures in the fiscal note -- including the $348,430 estimated 
cost to municipalities and counties and estimated cost to DOC of $32,000 -- to be 
a reasonable estimate of the costs to implement HB 473. 
<1:hb473> 
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WILDWOOD BODIes 
1 Prickly Pear Dr. • Clancy, MT 59634 • (406) 442-3176 

March 22, 1995 

Senate Natural Resources Committee 
Montana state Legislature 
Helena, Montana 

Re: Senator Grosfield's amendments to HB 473 

Dear Senator Grosfield and Committee Members: 

SENATE NATU~~L RESe~~:~3 
EXHlBli rw. __ ....zlp"--__ _ 

D:.TE_ .3 ~.;{ ~ -tt. s:: 
~;:LL 1:0. /tj1- V Z 3' 

My name is Dave Cogley and I am a homebuilder in the Clancy 
and Helena area. I speak for myself and for the Montana Building 
Industry Association as chairman of its Legislative Affairs 
Committee. I am addressing only the proposed amendments to 
HB 473 which allow a local government reviewing a subdivision 
proposal to require the developer to payor guarantee payment 
for part or all costs of extending or enlarging school facilities 
deemed necessary as a result of the development. Development 
fees, or impact fees, are not new with respect to roads and 
water and sewer facilities, and past litigation has now clarified 
requirements concerning fair assessment of these kinds of fees 
in Montana. (See Lechner ~ City of Billings, 244 Mont. 195, 
797 P.2d 191 (1990) and attached analysis of legal issues 
involved in imposing these fees.) But new issues are raised 
when these fees are applied to school facilities. Very briefly, 
some of those issues are as follows. 

1. The state has a constitutional obligation to provide equal 
educational opportunity for each of its citizens. Article X, 
section 1(1), Montana Constitution. Also, the state must fund 
in an equitable manner its share of the cost of the elementary 
and secondary public school system. Article X, section 1(3), 
Montana Constitution. These requirements reflect the policy 
that a public school system benefits SOCiety generally, should 
be available equally to all, and should be paid for by society 
as a whole, not by the individual users of the public school 
system. In stark contrast, these proposed amendments place 
the cost of new required facilities squarely on those individuals 
and families buying parcels in the new subdivision. And it 
does so without regard to whether those people and families 
individually will even use the school facilities for which they 
are forced to pay. Because of the wide latitude of discretion 
these amendments give to local governments to impose either 
no fees, or fees for part or all of the necessary capital 
improvements, it is inevitable that these kinds of fees will 
not be equally applied, and will result not only in disequalizing 
school funding even more than at present, but will promote 
unequal educational opportunity between communities as well. 

2. The U.S. Supreme Court, in Nollan ~ California Coastal 
Commission, 107 S. ct. 3141 (1987) has said these kind of 
exactions must be directly connected to the needs generated 
by the development. All residents or occupants of the 
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development will use and require roads, water, and sewer. NO~~ 
all will use or require school facilities. There is no way---
to predict how many, if any, resident families may have school 
children, or whether they will use the public school system. 

3. Article X, Section 8, of the Montana Constitution vests 
the control of schools in a local board of trustees. Allowing 
the county commissioners to impose impact fees for construction 
of school facilities raises serious implications for local 
control of a school district. The local control over buildings 
for the district could be effectively removed from the trustees 
and electors of the district and placed in the county 
commissioners approving the subdivision. The use of fees imposed 
permissively by one political subdivision to support a function 
of another political subdivision is questionable under any 
circumstance, but especially so in the case of schools where 
control is constitutionally vested in the school district 
trustees. Commissioners may not be convinced of needs expressed 
by school trustees, or may have other considerations not related 
to schools, that they must respond to in deciding on imposition 
of impact fees. Whether local control of schools is violated 
or not, the amendment certainly deeply involves counties and 
towns in the affairs of the school districts. 

4. School facilities traditionally are funded by local property 
taxes which service bonds issued to fund construction of new 
facilities. New residents will pay property taxes that will 
service these bonds. If they also have to pay fully for new 
school facilities needed because of the new subdivision, then 
they will pay twice. Also sections 20-9-370 and 20-9-371, MCA, 
provide for state reimbursement to eligible districts for school 
facilities. Some other sources of revenue are also available. 
New development should not be responsible for any portion of 
funding for new facilities that comes from the state or other 
sources. But calculating a just apportionment of costs to 
alleviate undue excessive burden on new development can become 
very technical, and sure to generate litigation. 

According to information distributed by the American 
Planning Association, approximately 20 states currently have 
impact fee enabling legislation. The vast majority of those 
do not allow school impact fees. In those that do, the fees 
range from $135 to $3,160 per single-family home, with an average 
of $2,663. California law authorizes school impact fees of 
$1 per square foot for residences and $0.25 per square foot 
for non-residential buildings. By way of contrast, figures 
of $11,000 to $14,000 per new lot have been suggested for schools 
in Jefferson and Gallatin County over the past year. 

Because of the significant impact on the cost of housing 
and the propensity for mischief in the exercise of the proad 
authority given by the proposed amendments, the Montana Building 
Industry Association strongly urges the committee to reject 
the amendments authorizing school impact fees. If such authority 
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is nevertheless deemed necessary, we strongly urge further 
defining and delimiting the authority of counties and towns, 
especially as to the amount of fee that may be imposed. 

Sincerely, 

1\ r, 
'~l (~~C'1~ 

Dave Cogley \ 
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Are Impact Fees Legal? 

T he following discussion provides a gen­
er~l framework for.an.alyzing the legality 

. . of unpact fees. It IS unportant to know 
the law of your particular state and to consult 
with counsel because each jurisdiction has its 
own blend of precedents and applications for 
development exactions, dedications and fees. 

However, the imposition of any type of fee 
raises two fundamental questions: is the fee 
really a "tax" (and thus illegan, and is the fee 
unreasonable (and thus unconstitutional)? 

Is the impact fee authorized by 
state law? 

The validity of impact fees often depends on 
whether they are classified as "fees" or "taxes." 
A local government's authority to impose fees 
derives from the police power to regulate 
development for the public health, safety or 
welfare, while its power to levy taxes is based 
on the tax power to raise general revenues. 
Both the police and tax powers reside with the 
state, and a local government has no authority 
to use either power unless a state constitution, 
statute or home rule charter delegates such 
authority. 

A regulatory fee often needs only broad 
legislative delegation, but a tax requires express 
statutory authorization. An impact "fee" that is 
really a tax will be struck down if the legislature 
has not authorized a local tax on development. 
Even in some states allowing impact fees, if the 
fee goes beyond responding specifically to the 
burdens created by a new development on 
public services, the fee may be deemed illegal 
because it lacks state enabling authority. 

Since the purpose of a regulatory fee is to 
finance a specific municipal service or capital 
expenditure, the fee amount should be reason­
ably equivalent to the cost of the activity regu­
lated. If the charge unreasonably exceeds the 
cost of administering the regulation in question 

or is levied for unrelated revenue purposes or 
goes into the general treasury rather than a 
special fund, it very well may be characterized 
as a tax. A charge also may be labeled a tax if 
it is not earmarked for the benefit of the develop­
ment from which it was collected but is available 
for expenditure in a broad geographic area. 

Is the impact fee constitutional? 
State and federal constitutions protect prop­

erty rights through three basic clauses: the 
equal protection clause, the due process clause, 
and the taking (or just compensation) clause. 

Equal protection deals with the concept that 
citizens in like circumstances be treated the 
same under the law. 

Due process has two different components­
procedural due process and substantive due 
process. 

Procedural due process means that a property 
owner must be given fair notice and an opportu­
nity to be heard at a public hearing before 
governmental action is taken affecting his rights. 
Substantive due process connotes the idea that 
governmental action cannot violate a person's 
rights in an arbitrary, capricious or unreasonable 

. fashion. For example, if a community has an 
impact fee policy (but no written ordinance), it 
raises the likelihood of arbitrary or capricious 
action because no owner knows what the rules 
are until he or she submits a development plan 
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or applies for a permit. Or if an ordinance exists 
but it is vague or lacks sufficient standards, or 
its terms are demonstrably unreasonable, 
substantive rights to due process of law would 
be infringed. 

The taking issue involves two separate ques­
tions: does the fee deny an owner all reasonable 
use of the property; and is the amount of the 
fee or extent of the exaction directly connected 
to the burden or need created by the proposed 
development on the public interest? The first 
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municipality in making capital improvements or 
providing services. Generally, only demonstra­
bly excessive fees will be struck down. 

Is the impact fee a "taking" of private 
property for public use without just com­
pensation? 

The taking question raises the issue of 
whet~ ,o:r an impact fee is confiscatory. Taking 
challenges against fees rarely succeed because 
payments of fees do not deny the owner all 
reasonable use of the proposed development. 
The U.S. Supreme Court, however, in Nollan 
v. California Coastal Commission, 107 S.Ct. 
3141 (1987), for the first time addressed the 
taking issue as it relates to development exac­
tions. The Court found a taking because it saw 
no direct relationship between a condition 
attached to a building permit and any "substan­
tial" advancement of a legitimate governmental 
interest. 

In other words, the Court said there must be 
a direct connection between an exaction and a 
significant public interest, as well as between 
an exaction and the needs generated by the 
development. If no such connection can be 
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demonstrated, a taking could be triggered, 
requiring just compensation under First English 
Evangelical Lutheran Church o/Glendale v. Los 
Angeles County, 107 S.Ct. 2378 (1987). Because 
of the N ollan ruling, the exaction/taking area of 
law is in some state of flux. Government, at 
minimum, will have to demonstrate the specific 
need for a specific exaction in order to avoid a 
taking challenge. For example, a road impact 
fee required of a project in the north part of a 
county would be a "taking" if the funds were 
spent to improve roads in the south part of the 
county. 

Under Nollan, it no longer is enough for 
government to defend itself from a taking 
challenge by merely saying it acted rationally. 
Government now must justify with plans, data, 
studies and solid information the link between 
its regulatory action and the impact created by 
the regulated property. The "substantial" ad­
vancement requirement means the courts are 
to apply a stricter level of scrutiny to challenged 
exactions. 

In short, impact fees must be authorized by 
state law and applied in a nondiscriminatory, 
nonarbitrary, reasonable manner. 



March 16, 1995 

Senator Lorents Grosfield, Chairman 
Senate Natural Resources Committee 
Capital Station 
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RE: VOTE AGAINST HB #473 - PROPOSED SUBDIVISION LEGISLATION 

Dear Senator Grosfield and Committee Members: 

This letter is in opposition to HB 473. HB #473 is an unfunded 
mandate passed from state government down to local governments. 
Again state government is demanding local governments pick up the 
tab for regulations they are imposing. In addition, the 
subdivision and platting act was revised two years ago and has only 
been in effect for eighteen months. It is too soon too change it. 

The majority of proponents behind HB #473 are former representative 
Bob Gilbert and a group of realtors and surveyors. Consequently 
this bill seems to benefit a small minority of interests. 

I urge that you oppose the legislation. 

cc: Governor Marc Racicot 



COUNTY 
OF 

RAVALLI 
March 16, 1995 

Senate Natural Resources Committee 
, Capitol Station 

Helena, MT 

Committee Members, 

STATE 

Your Committee is currently reviewing House Bill 473 which would amend the state's subdivision rules. As a member 
of the Ravalli County Planning Board, I am concerned that this legislation will create more problems than it is intended 
to apparently fix. 

General Comments: 
I. The legislature in 1993 made major revisions to the subdivision regulations. 
2. Based on statistics from the 20 fastest growing counties, over 97 percent of the subdivisions that were 

submitted for public review in 1994 were approved. 
3. Based on the fiscal estimates attached to the legislation, it will cost local units of government over 

$350,000 to comply with this new legislation if passed. 
Question: Why is it necessary to again make changes at a great expense to local units of governments when the 

existing legislation is not creating problems for developers? If something is not broke, don't mess with it. 

Limitation on Standing to Contest a Subdivision Decision (Section 10): 
1. Within the last five years, there isn't a single case in Ravalli County where an aggrieved party has filed 

suit against the County for approving a subdivision. 
2. The Planning Board has always encouraged people to participate in the subdivision review process and 

government in general. 
Question: \Vhy then, should you limit a citizen's only recourse to a potentially poor subdivision decision, when in 

fact this ability right now is not being abused? If something is not being abused, don't mess with it. 

Changes to Parkland Dedication (Section 9): 
1. Ravalli County is experiencing unprecedented growth and commensurate demands for public services, 

including recreational facilities. 
2. The legislation would change the size of the parcel when a developer would have to provide land for 

recreational purposes from 10 acres to 5 acres. 
3. This change would encourage developers to avoid park dedication requirements by creating parcels just 

over 5 acres. 
4. A family on a 5.1-acre parcel will have the same demand for recreational facilities as the family living on 

a 4.9-acre parcel. 
Question: Why would you want to limit the County's ability to provide recreational opportunities for the people who 

are buying these lots and are asking for appropriate facilities? This legislation would undermine a 
program that receives wide-spread citizen support throughout this county. 

Based on these concerns and many others not outlined here, I urge you to vote against this legislation. Thank you for 
your sincere consideration. 

Ravalli County Planning Board Member 
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March 13, 1995 DI11£ :J~~ . ,~, c 

, r" ~'l ~-~,L.L /' ~ '- -- -
Scn~te Natu,I'Cll Resource COITITllittee, House ~atural Resource Committee IO,~ .~._ 
CapItal Station ,Helena, r,lofltana 59620-1706 ~ 

RE': Vote N.Q on SB330, 5B331, SR382, SB2S2, SH362, 1113440, HB521, 111333R, 
HR543, )]13201, HB263, ~ 

J am writing to say that I am profoundly c()n(:crrlt~d about the all out att~lck on the fundamental 
policies and la\\t~ prot(;'(;ting Montanan's right to a clean and he,althy environment by 
Republicans ill OUl' Slate's legislature. I, and 1 think most Montana's, want less bureaucracy, 
effective usc of tax dollars, and imaginative and visiollary leadership. We do not want to 
leave ~ur children the future bureaucratic nightmarc and untold tax burden that a short sif!.hted, 
profit motivated repealof' existing measures protecting OUt water and air quality and land use 
practices will bring. 

~1ontana's do not have to look far to find glaring examples of environmental degradation 
resulting from the absences of such prolecli\'~ legislation. The Milltown darn holds enough 
sc:ciimctll from past mining piojecLs to covet' downtown Missoula with 70 - 110 fccl of arf;cnic, 
iron, and mallganese contaminated sedill1ent~. Ellough to keep the head water of the Missoula 
aquifer polluted for thousands of years. 

The: pubJic: expects k.cal. state and federal govcfIllllrnts 10 clearly ensure their right to breath 
clean air, drink dc.all wattr and have healthy fish and wiJdlift; populations. But if the 
Republican's "New Contract with f\.1ontana'l is nothing morc than a gutting of these laws for 
the profit of extractive: industries and land developers (an overwhelming number of whom arc 
out of statc interests here to make a quick profit), then they ha','c sorely missed the political 
intent of Montana voters! 

Show me a bad law rhat \vastes tax payer doIJars-- not a bill that by repealing the limits t() the 
degradation of Montana's waleI' and air quality allows extractive industries to increase profits 
as does SB330. SIB31, IIB543, and HH521. Show me a bad law that wastes tax payer dollars­
- not a bill that would allow the massive: clear cutting of Slate owned forest for the profit of 

timber interests while giving schools the lack of assurallce of future funding as docs liJ3201 
and llB263. Show me a Jaw that doeslI't give away local control of Jand uSe issues while 
creating another unfunded mandate as does IIB473 which fa\'ors land developers. 

The cost of protecting our state's water and air quality are: real. They may also limit shorl term 
profits of e.xtractive industrii:-s, but so be it. 'I'he coSt of not protecting our environment is 
rarely balanced in this equatioll and may be cvc'1l more costly. The'5t: are challcnging time,s we 
live in. Old answers rarely fil. Yet the Repuhlican's facade of bold new leadership to "SiiVC 

tax dollars" by selling our rights to a deal\ and healthful environment to extractive industries 
and big lrtnd developers will not fool most Montanans. The challenge to RepUblicans and 
Democrats alike is promote sustainable development calling on the stewardship responsibilities 
of citizens and businesses to preserve the: quality of life Montanan's hold dear. 
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Park County 
414 East Callender - Livingston. MT 59047 - 1-(406) 222-6120 PLANNING OFFICE 

March 16, 1995 

Senator Lorents Grosfield, Chairman 
Senate Natural Resources Committee 
Capital Station 
Helena, MT 59620-1706 

RE: VOTE AGAINST HB #473 - PROPOSED SUBDIVISION 

Dear Senator Grosfield and Committee Members: 

SENATE Ii 
A TV RAL R","" 

EXH' It.:.,rljl'l""" 
I[JIT NO._. j I "'I 1Tk0 

DA- ~~ 
1/£ 0/..' .:(.;;<-. _ 

SILL~= 
LEGISLATION :2 __ 

As a local planning board member I urge you to vote against HB 
#473. -Subdivision review is one of the primary responsibilities of 
local planning boards. We spend a great deal of voluntary time and 
effort to make Montana a better place to live. 

Two years ago the Montana Subdivision and platting Act was 
revised for the first time in twenty years. Planning boards spent 
many hours conducting public hearings, drafting language and making 
recommendations to County Commissioners on subdivision regulations. 
Many of them also attended training sessions on how the new law 
affected their decisions. There has been no demonstrated problem 
in this jurisdiction with current subdivision law. 

If adopted, HB #473 will create an unfunded mandate to local 
governments. Once again planning board members would be asked to 
spend volunteer time and effort developing regulations, attending 
training workshops, and holding public hearings. Is state 
government going to provide funds for my additional trains costs? 

It is my feeling as a local planning board member that there is 
no need to change the existing state subdivision law, and urge you 
to oppose HB #473. 

Sincerely, 

Park County Planning Board 

cc: Governor Marc Racicot 



The Honorable Lorents Grosfield 
Montana State Senate 
'P.O. Box 201702 
State Capitol 
Helena, MT 59620 1702 

Richard D. Idler 
Land Use Counselor 

P.O. Box 1631 
Bigfor~ Montana 59911 

March 17. 1995 

Re: Bill 473 Senate Natural Resources Committee 

Dear Senator Grosfield: 

I'm Jeaving tor Colorado this atlernoon and am anxious to get my remarks to you concerning Bill 
473. 

Since time allotted for testimony expired before I was heard on March 15, I respectfully request 
that the enclosed information be circulated to committee members for their consideration prior 
to your executive session on this matter. 

As you can tell I have grave reservations on the proposed changes to the reforms that were 
incorporated in the 1993 legislation. The purpose of subdivision regulations is to protect the 
health, safety, and welfare of the public at large. It is not to assure that real estate agents can. 
close "deals" and get commissions within a shorter time frame. 

~
. c~rely, hi \ 

\ 'Ilt".PilJJJh/,,---
'chard D. Idler 

cc: Office of the Governor 
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