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MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
54th LEGISLATURE - REGULAR SESSION 

COMMITTEE ON NATURAL RESOURCES 

Call to Order: By Rep. Dick Knox, Chair.man, on March 13, 1995, 
at 3:00 pm. 

ROLL CALL 

Members Present: 
Rep. Dick Knox, Chairman (R) 
Rep. Bill Tash, Vice Chairman (Majority) (R) 
Rep. aob Raney, Vice Chairman (Minority) (D) 
Rep. Aubyn A. Curtiss (R) 
Rep. Jon Ellingson (D) 
Rep. David Ewer (D) 
Rep. Daniel C. Fuchs (R) 
Rep. Hal Harper (D) 
Rep. Karl Ohs (R) 
Rep. Scott J. Orr (R) 
Rep. Paul Sliter (R) 
Rep. Robert R. Story, Jr. (R) 
Rep. Jay Stovall (R) 
Rep. Emily Swanson (D) 
Rep. Lila V. Taylor (R) 
Rep. Cliff Trexler (R) 
Rep. Douglas T. Wagner (R) 

Members Excused: Rep. Carley Tuss (D) 

Members Absent: None 

Staff Presen't: Michael Kakuk, Environmental Quality Council 
Alyce Rice, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: SB 330, SB 331 

Executive Action: HB 521 Do Pass As Amended 
SB 362, Do Pass As Amended 
SB 252 'Tabled 

Tape 1, Side A 

(Note: Testimony and discussion pertaining to both SB 330 and SB 
331 can be found in each of the hearings for these two bills.) 
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HEARING ON SB 330 

Opening Statement by Sponsor: 

SEN. CHUCK SWYSGOOD, Senate District 17, Dillon, said SB 330 
proposes an amendment to the water quality nondegradation 
provisions of. Montana water quality laws, changes the definition 
of high-quality waters, changes' the definition of interested 
persons a.:1d amends sections 75-5.-103 and 75-5-303, MCA. Under 
current law, almost every drop of water in the state is 
classified as high-quality water. Lowering one par~eter of the 
240 established parameters would constitute a degradation of the 
current definition of high-quality water. The bill proposes to 
protect the high-quality of waters in Montana and at the same 
time put some common sense into the classification of waters. 

Proponents' Testimony: 

Peggy Trenk, Western Environmental Trade Association. Written 
testimony. EXHIBIT 1 (SB 330 and SB 331) 

John Bloomquist, Montana Stockgrowers Association, said the 
current definition of water quality degradation is the lowering 
of a parameter even if there is no effect on any beneficial use. 
Standards, criteria and definitions under the Water Quality Act 
should be tied to the concept of beneficial use. SB 330 would 
accomplish this. The present definition of high-quality waters 
is essentially all waters in Montana. The proposed definition 
recognizes that some waters in the state are not high-quality 
waters. The changes in SB 330 are necessary to maintain a 
reasonable nondegradation policy for Montana. 

Larry Brown, Agricultural Preservation Association, said surface 
water pollution is largely due to uncontrollable sources. 
Permitting has advanced to the point where the state is 
approaching zero risks regardless of whether it is the impact on 
the environment or the impact on humans. It is unrealistic, 
unachievable and an unnecessary band-aid. 

Max Botz, President, Hydrometries, Inc., Helena, said the 
regulatory programs have become more complex than anywhere in the 
United States. All waters in the state are defined as high­
quality. Colorado, Idaho; Wyoming and Utah have high-quality 
waters also, but they have not declared all their waters high­
quality. These states have only declared the waters that are 
truly high-quatity. SB 330 proposes that all waters continue to 
meet water quality standards .. All it does is delineate the 
nondegradation provision. 

The following proponents supported SB 330: 

David Owen, Montana Chamber of Commerce 

Lorna Frank, Montana Par.m Bureau 
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Don Allen, Montana.Wood Products Association 

Tape I, Side B 

Carl Schweitzer, Montana Contractors Association 

Collin Bangs, Montana Association of Realtors 

Mike Murphy, Montana Water Resources Association 

Gail Abercrombie, Montana Petroleum Association 

Bob Williams, Montana Mining Association 

Jim Kembel, City of Billings 

Employees of Pegasus Gold Corporation. Written testimony. 
EXHIBIT 2 (SB 330 and SB 331) 

K. D. Feeback, Lincoln. Written testimony. EXHIBIT 3 (SB 330 
and SB 331) 

Don Peoples, Montana Technology Companies, Inc., Montana Energy 
Research & Development Institute. Written testimony. EXHIBIT 4 
(SB 330 and SB 331) 

Opponents' Testimony: 

Hope Stevens, Self, said SB 330 is going to do irrevocable harm 
to the waters of the state and to the citizens of Montana. 

Kenneth Knapp, Montana River Action Network, said SB 330 and SB 
331 propose nothing short of war on Montana's waters. The mining 
industries' war on waters threatens to degrade the water quality 
of some of the most pristine and beaui"iful waters of the world, 
held in high esteem by people from all over the world who come to 
Montana to u"tilize it. Mr. Knapp submitted a map and list 
showing 25 waters at risk in Montana. EXHIBIT 5 

Brian Kuehl, Greater Yellowstone Coalition. Written testimony. 
EXHIBIT 6 

Julia Page, Northern Plains Resource Council. Written testimony. 
EXHIBIT 7 

Alan Rollo, Montana Wildlife Federation. Written testimony. 
EXHIBIT 8 

Don Spivey, Whitefish, Self, Citizens for a Better Flathead. 
Written testimony. EXHIBIT 9 

Don Kern, Board of Directors, Canyon Coalition. Written 
testimony. EXHIBIT 10 
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Paul Roos, Representing Land Lindbergh, Greenough and North 
Powell Conservation Supervisors. Written testimony. EXHIBITS 11 
and 12 

Vicki Watson, Associate Professor, Biology, University of 
Montana, Self, Clark Fork-Pondera Coalition. Written testimony. 
EXHIBIT 13 " 

~t 

Steve Pilcher, Department of Health and Environmental Sciences, 
said the department is concerned with the definition of 
degradation in SB 330. Mr. Pilcher said it was his understanding 
that alternate language to the definition of degradation will be 
offered in conjunction with SB 331. However, without knowing the 
fate of that bill and without ensuring that the coordination 
clause that is proposed in the bill will come into play and 
address the definition issue, it is only fair to express the 
department's concerns. 

Paul Hawks, Rancher, Melville. Written testimony. EXHIBIT 14 

Sally Jones, Self, said article 9, section 1, of the Montana 
Constitution prohibits the Legislature from allowing any 
degradation of Montana's high-quality water. Ms. Jones urged the 
committee to table SB 330 and SB 331. 

The following opponents expressed opposition to SB 330 or had 
written testimony: 

Jim Emerson, Self, Helena 

Ron Cunningham, Fishing Outfitters Association of Montana 

Jim Curtis, Sierra Club. Written testimony. EXHIBIT 15 

Jim Barrett,' Beartooth Alliance, Cooke City 

Mike Geary, Self 

Grant Parker, Mullendore, Tawney, Watt, Parker & Johnson, 
Attorneys At Law. Written testimony. EXHIBIT 16 

Jim Carlson, City-County Health Department, Missoula 

John Smart, Self, Island Mountain Protectors Association. 

Louise Bruce, Montana Wilderness Association 

Florence Ore, Concerned Citizens of Pony 

Tony Schoonen, Anaconda Sportsmens Association 

Bill Holdorf, Skyline Sportsmens Association 
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Jim Jensen, Montana Environmental Information Center 

Steve Kelly, Friends of the Wild Swan 

George Ochenski, Trout Unlimited 

Mike Biedscheid, Self, Whitefish. Petition against SB 330 and SB 
331. EXHIBIT 18 

Randy Penez, Fort Belknap Tribes 

Stan Krager, Self, Helena 

Cecil Davis, Self, Helena. Written testimony. EXHIBIT 19 

J. V. Bennett, Montana Public Interest Research Group. Written 
testimony. EXHIBIT 20 

Dana Boussard, Self, Arlee. Written testimony. EXHIBIT 21 

Willa Hall, League of Women Voters. Written testimony. EXHIBIT 
22 

Informational Testimony: None 

Questions From Committee Members and Responses: 

REP. BOB RANEY asked SEN. SWYSGOOD why he wanted to remove the 
public from lIinterested persons ll and change the definition to 
include only property owners. State waters belong to all 
citizens in Montana. SEN. SWYSGOOD said the language was taken 
from a court decision by Judge McCarter on the Stillwater Mine. 
The public will still have the opportunity to make comments to 
the agency involved. REP. RANEY asked SEN. SWYSGOOD if the 
public would have the same impact as the property owner in a 
siting deci~ion on degradation. SEN. SWYSGOOD said he wasn't 
sure. 

REP. KARL OHS asked Mr. Pilcher to explain classifications three 
and four of ground waters. Mr. Pilcher said class three and 
class four ground waters are those that have a total dissolved 
solids level in the range of 10,000 parts per million. The 
waters are classified in those two classifications because of the 
high dissolved solids which render them of marginal use for most 
beneficial purposes. The waters are not necessarily suitable for 
drinking even under desperate. situations. 

REP. CLIFF TREXLER asked Mr. Pilcher if all the municipalities in 
Montana were complying with the water quality laws. Mr. Pilcher 
said he didn't want to go as far as to say all municipalities are 
in compliance with water quality laws. The water quality 
standards are used by the Water Quality Division when it issues 
permits for the discharge of waste in the waters. Every 
municipality that discharges waste into the state's waters must 
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have a waste discharge permit. The limits that are imposed as 
conditions on the quality of the discharge are based on 
protection of beneficial uses and compliance with surface water 
quality standards. 

Tape 2, Side B 

REP. JON ELLINGSON asked Mr. Pilcher to explain the designated 
uses that are referred to under exceptions on page 2 of the bill. 
Mr. Pilcher said the Montana surface water quality standards 
identify a number of beneficial uses that are to be protected. 
Some of those uses are drinking and culinary purposes, 
irrigation, and fish and aquatic life. REP. ELLINGSON asked for 
an example of a river or lake that would not be capable of 
supporting one of the designated uses. Mr. Pilcher said, as a 
cautious example, a stream not capable of supporting any 
beneficial use would be Silver Bow Creek. Silver Bow Creek is 
classified at the current lowest classification recognized in the 
significant limitations. 

REP. ELLINGSON said many people in his community fish and swim in 
the Clark Fork River. Missoula recharges its aquifer by way of 
the Clark Fork River. He asked SEN. SWYSGOOD if the city of 
Missoula would be considered an "interested person" under the new 
definition. SEN. SWYSGOOD said if the city has an interest that 
is liable to be affected by the degradation process, it would be 
classified as an "interested person." REP. ELLINGSON said he 
understood that an "interested person" was a property owner. A 
water company in Missoula drills wells and takes water out of the 
aquifer. He asked SEN. SWYSGOOD if he considered the water 
company or the city of Missoula to be interested parties. SEN. 
SWYSGOOD said probably not. 

REP. BILL TASH asked Mr. Pilcher to explain specifically why he 
was concerned about the definition of ' ,degradation. Mr. Pilcher 
said the department's primary concern is with the definition of 
degradation because that is what triggers the protection that the 
rules have been promulgated provide. If degradation does not 
apply to any waters, there is no need for the nondegradation 
process that has been developed. An amendment will be proposed 
for consideration of SB 331 that will address the definition of 
degradation. As it now stands, the definition of degradation is 
the same in SB 330 and SB 331. The amendment to be offered would 
revert back to the language that exists currently in the law. If 
the amendment is accepted, it would eliminate the department's 
concern. 

REP. PAUL SLITER asked Chris Tweeten, Department of Justice, if 
. SB 330 violates article 9, section 1, of the Montana Constitution 
as suggested by one of the opponents. Mr. Tweeten said he was 
the worst person to be asked that question because the Attorney 
General never expresses opinions on the constitutionality of 
pending legislation. The reason for that is in the event the 
legislation is enacted and the Attorney General's staff is called 
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upon to go to court to defend the legislation's constitutionality 
and it doesn't find that there are constitutional problems, it 
would undermine the arguments that the staff would need to 
present. However, if SB 330 is enacted, the Attorney General's 
office will study it in great detail to determine whether its 
constitutionality can be protected under the Montana 
Constitution. 

REP. HAL HARPER referred to page 8 of the bill that states that 
the department may review authorizations to degrade state waters 
and may modify the authorization if it determines that an 
economically, environmentally, and technologically feasible 
modification to the development exists. He asked Mr. Pilcher if 
he thought the extent of the modification would constitute the 
possibility of revoking the authorization. Mr. Pilcher said the 
language referred to was inserted on the Senate floor. There .was 
considerable discussion in Senate Natural Resources. The primary 
concern was whether the language enabled the department to 
significantly modify an authorization to the equivalent of a 
revocation. That is a legal question that needs to be answered. 
Without the language to revoke an authorization, it would 
preclude the department from considering some alternatives. 

REP. SLITER asked Alan Joscelyn, Attorney, if, in his opinion, SB 
330 violates article 9, section 1, of the Montana Constitution. 
Mr. Joscelyn said he believed that the legislation is 
constitutional. The constitution requires the Legislature to act 
reasonably in defining what is and what is not allowable 
degradation. 

Michael Kakuk, Legal Counsel, Environmental Quality Council 
(EQC), told the committee that the council undertook a year and a 
half study that addressed the nondegradation issue. One of the 
sub-issues it looked at was the constitutionality of Montana's 
new nondegradation policy. The report has been completed and 
copies are ~vailable for anyone that is interested. 

Tape 3, Side A 

REP. RANEY asked Mr. Pilcher if there is a stream that is 
presently degraded from a mining operation and has no beneficial 
use, does it mean that it is all right to dump anything and 
everything into it. Mr. Pilcher said other provisions of the 
Montana Water Quality Act would prevent conditions from worsening 
in that situation. 

REP. DANIEL FUCHS asked Mr. Pilcher how many of the public water 
supplies are in compliance with the current nondegradation 
policy. Mr. Pilcher said generally the provisions and the impact 
of the nondegradation policy do not impact public water supplies. 

REP. FUCHS r'edirected his question to Mr. Kuehl. Mr. Kuehl said 
the nondegradation policy that is being debated has not been 
implemented. The rulemaking was only approved on July 15, 1995. 
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There is not one polluter that is out of compliance with the 
nondegradation policy because not one polluter has gone through 
the nondegradation policy at this point in time. The 
nondegradation policy hasn't been tried out to determine if it is 
a good pOlicy. The policy has been enacted and is being changed 
before it has even been tried out. 

Closing by Sponsor: 

REP. SWYSGOOD said all that SB 330 proposes to do is to put some 
reasonableness into the interpretation of what high-quality 
waters are. It is not the intention of the bill to degrade the 
quality of life in Montana, or to degrade the quality of waters 
that should rightfully be protected. 

HEARING ON SB 331 

Opening Statement by Sponsor: 

SEN. TOM BECK, Senate District 28, Deer Lodge, said he was born 
and raised in the Deer Lodge valley. He has watched the Clark 
Fork River waters turn red, gray and into all kinds of waters. 
At present it is a fairly clear stream. There are trout in that 
stream and there will continue to be trout in that stream. There 
is a major cleanup of the stream that is continuing. SB 331 will 
put some common sense into the water quality standards of the 
state. The present standard for arsenic is 18 parts per 
trillion. The bill will reduce that standard to 20 parts per 
billion. The arsenic in the Madison River flows 50 parts per 
billion. There is a lot of sensationalism and hysteria regarding 
SB 331. The scientific community will describe what is really in 
the bill. 

Proponents' Testimony: 

Collin Bangs, Montana Realtors Association, said SB 331 will 
permit people to build affordable houses and will still do a good 
job of preventing the pollution of the state's water. 

John Bloomquist, Montana Stockgrowers Association, pointed out 
the following benefits of SB 331: 

State standards that are more stringent than federal 
standards would be allowed if there is sound scientific or 
technical evidence that stricter standards are warranted. 

The definitional change of state waters would exclude those 
waters that are privately owned ponds or lagoons used solely 
for treating, transporting, or impounding pollutants; 
irrigation waters or land application disposal waters when 
the waters are used up within the irrigation or land 

application disposal system and the waters are not returned 
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Changes in the bill under prohibited activities would 
eliminate potential enforcement by making it unlawful to 
cause pollution by placing wastes where they are likely 
to cause pollution of state waters. 

Classification changes in the bill create appropriate 
classification for intermittent streams where no fishery 
is supported. 

Tape 3, Side B 

Mr. Bloomquist said SB 331 makes reasonable and necessary changes 
to the Water Quality Act. SB 331 is not just a mining bill; it 
affects everyone who uses water. 

Larry Brown, Agricultural Preservation Association, said SB 331 
perfects the process of bringing science to the administrative 
process. 

Lorna Frank, Montana Farm Bureau, supported SB 331 for the same 
reasons Mr. Bloomquist gave. 

Chris Gallus, Representing Don Peoples, Montana Technology 
Companies, Inc., and Montana Energy and Research Development 
Institute. (See Exhibit 4) 

Carl Schweitzer, Montana Contractors Association, supported SB 
331. 

Doug Parker, Crown Butte Mines, supported SB 331. 

David King, Hydrogeologist, Schafer and Associates, said SB 331 
establishes a water quality level for',arsenic that protects the 
environment ,and recognizes Montana's unique geologic environment. 
The bill proposes to set arsenic levels at 20 parts per billion. 
To put this value into perspective, the current water quality 
protection standards for fish and aquatic life are 190 parts per 
billion. The EPA standards for drinking water are 50 parts per 
billion. In the upper Madison River there are 50 to 70 parts per 
billion of arsenic naturally occurring in the water. The average 

. arsenic concentration of arsenic in the Missouri River in 
Townsend is 24 parts per billion. Laboratory detection levels 
for arsenic are only three parts per billion, yet the current 
Montana health standard is 0.018 parts per billion. That is less 
than a drop of water in an olYmPic sized swimming pool., The 20 
parts per billion value will protect Montana's water quality. It 
is less than one-half of the federal and state standards for 
drinking water and it is significantly lower than water quality 
that is occurring naturally in Montana. Mr. King urged the 
committee to support SB 331. 
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Ray Lazuk, Hydrologist, Golden Sunlight Mines, said one of the 
purposes behind SB 331 is to put some clarification back into the 
regulations and address some technical issues that are presently 
left open to interpretation by regulatory personnel. 
Unfortunately, the interpretation hasn't always been consistent. 
Another important purpose is the recognition of the hydraulic 
characteristics of a water shed when developing water resource 
regulations. Mr. Lazuk urged the committee to support SB 331. 

Sandra Stash, Engineer, Atlantic Richfield Company, said SB 331 
encourages the use of site specific water quality criteria to 
direct water quality management in Montana. A permittee will 
look at the actual organisms in the water in an attempt to help 
the department set the water quality criteria appropriately. An 
amendment that will be offered will give a permittee some 
recourse if there is scientific debate between the department and 
the permittee. 

The following proponents supported SB 331: 

Don Allen, Montana Wood Products Association 

Peggy Trenk, Western Environmental Trade Association 

Mike Murphy, Montana Water Resources Association 

David OWen, Montana Chamber of Commerce 

Jim Kembel, City of Billings 

Bob Williams, Montana Mining Association 

Tim Wilkinson, John Wilkinson Construction, Great Falls 

Opponents' Testimony: 

Hope Stevens, Self, opposed SB 331. 

Vicki Watson, Associate Professor, Biology, University of 
Montana, Self •. Written testimony. (See Exhibit 13) 

Tape 4, Side A 

Steve Pilcher, Department of Health and Environmental Sciences 
(DHES), Water Quality Division, said until the department is sure 
the proposed amendments have·been included in the bill it opposes 
SB 331 in its current form. The department's ability to develop 
site specific water quality standards when conditions so demand 
or dictate, is currently contained in Montana's water quality 
laws. However, all routes of exposure of a contaminant to the 
beneficial use have to be considered. It is essential that 
reference to' other routes of exposure be included in the bill. 
The definition of degradation in SB 331 mirrors the definition of 
degradation in SB 330. The concerns raised about degradation in 
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SB 330 are appropriate for SB 331. The department has 
historically utilized the total recoverable method of metals 
analysis. The department is required under federal guidelines to 
use the total recoverable method in setting effluent limits for 
waste discharge permits in conjunction with MPDES program. DHES 
has yet to be convinced that switching to dissolved, where only 
the impact of the metals in the water column is analyzed, is in 
the best interest of the environment and of the state's water 
quality program. 

Jim Carlson, City-County Health Department, Missoula. Written 
testimony. EXHIBIT 23 

Kenneth Knapp, Montana River Action Network, urged the committee 
to table SB 331. 

Chris Tweeten, Attorney General's Office, Department of Justice, 
said the department's interest arose initially from the claim 
against the American Refining Company (ARCO) over natural 
resource damages in the Clark Fork River Basin. In that lawsuit 
the state seeks to recover $630 million. In preparing the claim 
for trial the state has invested a considerable sum of money in 
conducting a natural resource damage assessment in the Clark Fork 
River Basin. Many of the water quality standards which are 
subject to change in SB 331 were incorporated in the damage 
assessment. The department is particularly concerned about the 
attempt in the proposed legislation to change the method of 
measuring water quality standards from recoverable to dissolved 
concentration. However, the amendments that will be offered will 
remove the reference to changing to dissolved concentration and 
will leave the law as it currently stands. The amendments go a 
long way toward addressing the problems that SB 331 has with 
respect to the Clark Fork River Basin litigation. SB 331, as it 
currently exists, may undercut·the science that was the basis for 
the reports that the department is going to offer in the trial 
and there i~ a potential for decreasing the recovery. 

Don Spivey, Self, Citizens for a Better Flathead. Written 
testimony. EXHIBIT 24 

Brian Kuehl, Greater Yellowstone Coalition, Bozeman. Written 
testimony. (See Exhibit 6) 

Alan Rollo, Montana Wildlife Federation. Written testimony. 
EXHIBIT 25 

Tape 4, Side B 

The following opponents expressed their opposition to SB 331. 

Mark Shapley, Hydrogeologist, Island Mountain Protectors 
ASsociation 
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Jim Jensen, Montana Environmental Information Center. Written 
testimony. EXHIBIT 26 

George Ochenski, Trout Unlimited 

Julia ~age, Northern ~lains Resource Council. Written testimony. 
EXHIBIT 27 

Jim Curtis, Sierra Club 

J. V. Bennett, Montana ~ublic Interest Research Group. Written 
testimony. EXHIBIT 28 

Robin Cunningham, Fishing Outfitters Association 

Steve Kelly, Friends of the Wild Swan 

Stan Frasier, Self, Helena 

Florence Ore, Concerned Citizens of ~ony 

Ji~ Emerson, Self, Helena 

Willa Hall, League of Women Voters of Montana. Written 
testimony. EXHIBIT 29 

~aul Hawks, Rancher, Melville. Written testimony. EXHIBIT 30 

Tim Wilkinson, John Wilkinson Construction, Great Falls. Written 
testimony. EXHIBIT 31 

Informational Testimony: None 

Questions From Committee Members and ~esponses: 

RE~. JON ELLINGSON said it was hard to understand why SB 331 is 
needed. The proponents have said that the legislation will 
encourage economic development. Montana's economic development, 
the growth of per capita income, and almost every other measure 
of economic growth is leading the nation. One reason that 
Montana is leading the nation is that it has values that are very 
desirable, including its pristine environment and waters. RE~. 
ELLINGSON asked SEN. BECK why Montana should tamper with any 
degradation of its water quality in the name of encouraging 
economic development when it doesn't need to. SEN. BECK said 
economic development hinges on more than just people moving into 
the state. There has to be jobs for those people. It appears 
that it has been quite difficult for the mining industry to 
permit mines. The agricultural industry has had to struggle to 
meet the water quality standards. The timber industry has also 
had some strains put. on it due to the water quality standards. 
The legislat"ion doesn't put the state's water quality below EPA 
standards. The standards would still be above many of EPA's 
standards. 
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REP. HAL HARPER asked Ms. Watson how the adoption of SB 331 would 
change the ultimate clean-up of the Clark Fork River. Ms. Watson 
said she hadn't assessed clean-up specifically, she concentrated 
mostly on its overall impact on the waters of all of Montana. 
One lawsuit and one particular set of problems shouldn't 
determine all of Montana's water quality policies. There has 
been too much attention addressed to the arsenic standards. The 
legislation loosens up the standards for all the other 
carcinogens as well. SB 331 would probably make it more 
difficult for the state to require the same level of clean-up 
than it would have required otherwise for the Clark Fork River. 

REP. BOB RANEY asked Mr. Pilcher if trout can survive in water 
that is at the minimum drinking water standard. Mr. Pilcher said 
generally speaking, trout probably would survive, but it must be 
kept in mind that sometimes what is good for humans may not be 
good for fish and aquatic life. To protect fish and aquatic 
life, it may mean adopting standards that are different than the 
maximum contaminant levels for human consumption. 

Tape 5, Side A 

REP. EMILY SWANSON asked SEN. BECK which parties were involved in 
writing the amendments. SEN. BECK said he understood that the 
mining industry, DHES and possibly the Governor's office all 
worked on the amendments. 

REP. DAVID EWER referred to a section in the bill that relates to 
the adoption of standards for pretreatment, effluent and 
performance of waste. Reference is made to establishing' 
standards of performance for new point source discharges and that 
the Board shall ensure that the standards are cost-effective and 
economically, environmentally and technologically feasible. This 
seems to jeopardize the requirement for some sort of base line 
for standards. REP. EWER asked Mr. Pilcher to comment. Mr. 
Pilcher saiq surface water quality standards should not be 
subject to determination of what is economically feasible. 
Surface water standards have to be adopted to protect the 
beneficial uses. That section attempts to address the 
development of treatment standards and treatment requirements. 
The bill, in its current language, would require the department 
in setting treatment standards, to take into consideration things 
such as technology-based treatment requirements and economic and 
environmental feasibility. 

CHAIRMAN KNOX said there had been some concerns expressed about 
the potential impact on livestock during calving season because 
of the rules that have been adopted by the department on water 
quality in stream corridors. CHAIRMAN KNOX asked Mr. Pilcher for 
his comments on those concerns and also how SB 331 would affect 
those concerns. Mr. Pilcher said the Water Quality Act requires 
people to refrain from causing pollution. The nondegradation 
prevision is intended to deal with new and increased sources of 
contamination. If an individual has a feedlot or any confined 
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livestock operation located in such a ,manner that all of the 
waste that accumulates on the surface of that lot is flushed into 
an adjacent stream every time there is a natural precipitation 
event, there is a likelihood that pollution could occur. If the 
department finds that the discharge of that waste into the stream 
causes pollution and impacts the beneficial use, it would work 
with the responsible party to devise alternate methods of 
handling the run off from the feedlot. With the possible 
exception of the relaxation of the nitrate levels in ground 
water, SB 331 wouldn't change the threat to agriculture very 
much. 

CHAIRMAN KNOX asked Mr. Pilcher if it could be assumed that 
existing livestock practices along the streams would be allowed 
to continue if there has not been any citation or cause for 
action. Mr. Pilcher said that assumption might be going one step 
too far. There is no grandfather protection for an operation 
that has existed for a number of years and has gone unnoticed by 
the department and found sometime in the future to be causing a 
water quality problem. The current law doesn't provide that 
protection and SB 331 doesn't either. Due to l~nited staff, the 
department has focused on the livestock operation areas that 
posed a serious threat to water quality where the impact to, 
beneficial uses could be documented. The department would then 
work with the party to correct the problem. 

Mr. Joscelyn explained the amendments to SB 331 at the request of 
REP. SWANSON. EXHIBIT 32 

Tape 5, Side B 

Closing by Sponsor: 

SEN. BECK said the amendments to SB 331 may be compatible with 
Governor Racicot, some of the people in the department and 
industry, b4t he was not in total agreement with them. SB 331 
will not degrade the waters of Montana. People will still be 
able to drink out of the streams. 

EXECUTIVE ACTION ON HB 521 

Motion: REP. DOUG WAGNER MOVED HB 521 DO PASS. 

Discussion: 

Copies of the Department of Health and Environmental 
(DHES) comments on the fiscal note, di"scussion draft 
amendments to HB 521 were provided to the committee. 
33, 34 and 35 

Sciences' 
no. 2 and 

EXHIBITS 

REP. WAGNER explained the comments from the department on the 
fiscal note. 
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-
Motion/vote: REP. WAGNER MOVED THE AMENDMENTS TO HB 521. 

Discussion: 

REP. KARL OHS asked REP. WAGNER to explain why "local 
governments" were added into the amendments. REP. WAGNER said 
local governments were not in the bill originally. The 
amendments bring them into the bill so when the bill is heard in 
the Senate they will have the opportunity to participate. 

CHAIRMAN KNOX said that rather than re-hear the bill in the House 
for that inclusion, it was his feeling that the bill would 
receive a full hearing in the Senate and that portion would be 
subject to full review. 

Vote: Voice vote was taken. Motion on the amendments to HB 521 
carried 13 to 5. REP. RANEY, REP. ELLINGSON, REP. HARPER, REP. 
TUSS AND REP. SWANSON voted no. 

Motion/Vote: REP. WAGNER MOVED HB 521 DO PASS AS AMENDED. Voice 
vote was taken. Motion carried 11 to 7. REP. TAYLOR, REP. 
RANEY, REP. EWER, REP. TUSS, REP. ELLINGSON, REP. HARPER and REP. 
SWANSON voted no. 

Tape 6, Side B 

EXECUTIVE ACTION ON SB 362 

Motion: REP. PAUL SLITER MOVED SB 362 BE CONCURRED IN. 

Discussion: 

Amendments to SB 362 were provided to ',the committee and Steve 
Pilcher, DHES, explained them. EXHIBIT 36 

Motion/Vote: REP. SLITER MOVED THE AMENDMENTS TO SB 362. Voice 
vote was taken. Motion carried unanimously. 

Vote: REP. SLITER MOVED SB 362 BE CONCURRED IN AS AMENDED. Voice 
vote was taken. Motion carried 12 to 6. REP. EWER, REP. TUSS, 
REP. HARPER, REP. SWANSON, REP. ELLINGSON and REP. RANEY voted 
no. 

EXECUTIVE· ACTION ON SB 252 

Motion: REP. BILL. TASH MOVED SB 252 BE CONCURRED IN. 

Discussion: 

REP. HAL HARPER said a property owner cannot stop pollution at 
his own boundary and SB 252 is a bad bill. 
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REP. TASH said the bill provides some consistency. That 
consistency includes permit criteria and will guarantee water 
quality. 

REP. DAVID EWER said SB 252 would weaken protection for the 
public. 

Vote: Voice vote was taken. Motion failed by a 9 to 9 tie vote. 

Motion/Vote: REP. TASH MOVED SB 252 BE TABLED. Voice vote was 
taken. Motion carried 11 to 7. 
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ADJOURNMENT 

Secretary 
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ROLLCALL DATE 3-/3 -[5 

NAME PRESENT ABSENT I EXCUSED 

Rep. Dick Knox, Chainnan ~; 

Rep. Bill Tash, Vice Chainnan, Majority vi:' 
Rep. Bob Raney, Vice Chainnan, Minority (~ 
Rep. Aubyn Curtiss ./~ 
Rep. Jon Ellingson Vi 
Rep. David Ewer V 

Rep. Daniel Fuchs V 
Rep. Hal Harper t/ 
Rep. Karl Ohs V
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Rep. Scott Orr .~/ 
, Rep. Paul Sliter V~ 
Rep. Robert Story r ' .. 

Rep. Jay Stovall V 
Rep. Emily Swanson '.~ 

Rep. Lila Taylor . v=_ 
Rep. Cliff Trexler y/ 
Rep. Carley Tuss -- ~ 
Rep. Doug Wagner y 
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HOUSE STANDING COMMITTEE REPORT 

March 14, 1995 

Page 1 of 1 

Mr. Speaker: We, the committee on Natural Resources report that Senate Bill 362 (third 

reading copy -- blue) be concurred in as amended. 

And, that such amendments read: 

1. Page 2, lines 1 and 2. 

Signed: \~'c... 'rZ ~ M...OX­--~+-~-r'-....... -D""<:-P-'k'-K-n~&:-C<-'h-a-ir 

Carried by: Rep. Sliter 

Strike: lIauthorized ll on line 1 through "lli" on line 2 
Insert: IIdescribed in Title 16, chapte~ 20, subchapter 10, 

Administrative Rules of Montana ll 

2. Page 3, line 16. 
Strike: IIdischarges ll 

Insert: IIpermit exclusions" 

Committee V Z 
Yes~ No . 

-END-
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Mr. Speaker: We, the committee on Natural Resources report that House Bill 521 (first 

reading copy -- white) do pass as amended. 

And, that such amendments read: 

1. Title, line 4. 
Strike: "PROHIBITING" 
Insert: "REQUIRING" 

2. Title, line 4. 
Following: "ADMINISTRATIVE" 
Strike: "AGENCY" 

Signed: ~ \{ ~"'-<l-" 
DlCk nox, Chair 

Insert: "AND LOCAL AGENCIES TO JUSTIFY THE ADOPTION OF" 

3. Title, line 5. 
Strike: "FROM BEING" 
Insert: "THAT ARE" 

4. Title, line 6. 
Strike: second "AND" 
Insert: "," 

5. Title, line 7. 
Following: "SCIENCES" 
Insert: ", AND LOCAL UNITS OF GOVERNMENT" 

6. Title, lines 8 and 9. 
Strike: "CREATING" on line 8 through "RULES;" on line 9 

7. Title, line 9. 
Following: "SECTIONS" 

Committee Vote: 
Yef,+!I-, No L. 

. ._1rJ 
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Insert: "50-2-116," 

8. Title, line 10. 

March 14, 1995 
Page 2 of 17 

• < Strike: first "AND" 
~~"-,~'-' 

".' Following: "75 -10 - 603, " 
~ij~- Insert: "76-3-501, 76-3-504, 76-4-104, AND 80-15-105," 

ifft· 

~~f;" 
,'>-, 

9. Page 2, line 1. 
Strike: "and to" 
Insert: "," 
Following: IIsciences ll 

Insert: II, and local units of government" 

10. Page 2, line 5. 
Strike: "statement" through "whether" 
Insert: "written finding if II 

11. Page 2, line 6. 
Following: IIby" 
Insert: "comparable" 

12. Page 2, line 7. 
Following: II than" 
Insert: "comparable" 
Strike: "statement" 
Insert: "written finding" 

13. Page 2, line 8. 
Strike: "a risk-cost ll 

Insert: "an" 

14. Page 2, lines 9 through 16. 
Strike: "to impose the" on line 9 
Insert: "that the proposed state" 
Strike: "and" on line 9 through "is" on line 16 
Insert: "protect public health or the environment of the state 

and that the state standards or requirements to be imposed 
can mitigate harm to the public health or the environment 
and are achievable under current technology. The department 
is not required to show that the federal regulation is 
inadequate to protect public health. The written finding 
must also include information from the hearing record 
regarding the costs to the regulated community directly 
attributable to the proposed state standard or requirement. 
[Sections 1 through 3] are" 

15. Page 2, line 19. 
Following: 112;" 
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Insert: "Title 75, chapter 3 i" 

16. Page 2 . 
. , Following: line 19 

March 14, 1995 
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Insert: II [Sections 4 and 5] apply to local units of government 
when they attempt to regulate the control and disposal of 
sewage from private and public buildings. [This act] is not 
intended to apply to the establishment or setting of fees. 1I 

17. Page 2, line 23. 
Strike: first II standards II 
Insert: "regulations" 
Strike: second IIstandards" 
Insert: "regulations or guidelines ll 
Strike: II Except II 
Insert: "After [the effective date of this act], except II 

18. Page 2, line 24. 
Strike: II (6) , II 
Insert: 1I(5} and II 

19. Page 2, line 25. 
Strike: II corresponding II 
Insert: II comparable II 
Following: "regulations ll 
Insert: 1I0r guidelines ll 

20. Page 2, line 26. 
Strike: IIcorrespo~dingll 
Insert: II comparable II 
Following: II regulations II 
Insert: 1I0r guidelines ll 

21. Page 2, line 27. 
Strike: II corresponding II 
Insert: II comparable 11 

22. Page 2, line 28. 
Strike: II adopt II through IIregulations ll 

Insert: IIguidelines ll 

23. Page 2, line 30 through page 3, line 26. 
Strike: first II the II on page 2, line 30 through IIsection." on page 

3, line 26 
Insert: ": (a) the proposed state standard or requirement 

protects public health or the environment of the state; and 
(b) the state standard or requirement to be 

imposed can mitigate harm to the public health or 
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environment and is achievable under current technology. 
(3) The written finding must reference information and 

peer-reviewed scientific studies contained in the record 
that forms the basis for the board's conclusion. The 

. written finding must also include information from the 
hearing record regarding the costs to the regulated 
community that are directly attributable to the proposed 
state standard or requirement. 

(4) (a) A person affected by a rule of the board 
adopted after January 1, 1990, and before [the effective 
date of this act] that that person believes to be more 
stringent than comparable federal regulations or guidelines 
may petition the board to review the rule. If the board 
determines that the rule is more stringent than comparable 
federal regulations or guidelines, the board shall comply 
with this section by either revising the rule to conform to 
the federal regulations or guidelines or by making the 
written finding, as provided under subsection (2), within a 
reasonable period of time, not to exceed 12 months after 
receiving the petition. A petition under this section does 
not relieve the petitioner of the duty to comply with the 
challenged' rule. The board may charge a petition filing fee. 
in an amount not to exceed $250. 

(b) A person may also petition the board for a 
rule review under subsection (4) (a) if the board adopts 
a rule after January 1, 1990, in an area in which no 
federal regulations or guidelines existed and the 
federal government subsequently establishes comparable 
regulations or guidelines that are less stringent than 
the previously adopted board rule. 

(5) This section does not· apply to a rule adopted 
under the emergency' rulemaking provisions of 2-4-
303(1).·" . 

24. Page 3, line 28. 
Strike: first "standards" 
Insert: "regulations" 
Strike: second "standards" 
Insert: "regulations or guidelines" 
Strike: "Except" 
Insert: IIAfter [the effective date of this act], except" 

25. Page 3, line 29. 
Strike: "(6)," 
Insert: "(5) and" 

26. Page 3, line 30. 
Strike: "corresponding" 
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Insert: II comparable II 
Following: II regulations II 
Insert: lIor guidelines ll 

27. Page 4, line 1. 
Strike: II corresponding II 
Insert: II comparable II 

28. Page 4, line 2. 
Following: II regulations II 
Insert: lIor guidelines ll 

29. Page 4, line 4. 
Strike: II corresponding II 
Insert: II comparable II 
Strike: lIadoptll through II regulations " 
Insert: IIguidelines ll 

30. Page 4, line 6 through page 5 line 2. 
Strike: second "the" on page 4, line 6 through "section.1I on page 

5, line 2 
Insert: II: (a) the proposed state standard or requirement 

protects public health or the environment of the state; and 
(b) the state standard or requirement to be imposed can 

mitigate harm to the public health or environment and is 
achievable under current technology.' 

(3) The written finding must reference information and 
peer-reviewed scientific studies contained in the record that 
forms the basis for the board's or department's conclusion. The 
written finding must also include information from the hearing 
record regarding the costs to the regulated community that are 
directly attributable to the proposed ~state standard or 
requirement .' 

(4) (a) A person affected by a rule of the board or 
qepartment adopted after January 1, 1990, and before [the 
effective date of this act] that that person believes to be more 
stringent than comparable federal regulations or guidelines may 
petition the board or department to review the rule. If the 
board or department determines that the rule is more stringent 
than comparable federal regulations or guidelines, the board or 
department shall comply with this section by either revising the 
rule to conform to the federal regulations or guidelines or by 
making the written finding, as provided under subsection (2), 
within a reasonable period o{.time, not to exceed 12 months after 
receiving the petition. A petition under this section does not 
relieve the petitioner of ' the duty to comply with the challenged 
rule. The board or department may charge a petition filing fee 
in an amount not'to exceed $250. 
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(b) A person may also petition the board or department for 
arule·review under subsection '(4) (a) if the board or department 
adopts a rule after January 1, 1990, in an area in which no 

~~.'. federal regulations or guidelines existed and the federal 
government subsequently establishes comparable regulations or 
guidelines that are less 'stringent than the previously adopted 
board or department rule. 

... .:.....:.--. 
~~-:::- . 

(5) This section does not apply to a rule adopted under the 
emergency rulemaking provisions of 2-4-303(1).11 

31. Page 5, line 4. 
Strike: first II standards II 
Insert: II regulations II 
Strike: second II standards II 
Insert: IIregulations or guidelines ll . 
Strike: II Except II 
Insert: IIAfter [the effective date of this act], except II 

32. Page 5, line 5. 
Strike: 11(6)," 
Insert: 11(5) and" 

33. Page 5, line 6. 
Strike:~correspondingll 
Insert: "comparable" 
Following: "regulations II 
Insert: "or guidelines" 

34. P~ge 5, line 7. 
Strike: "co~respondingll 
Insert: "comparable"· 
Following: "regulations II 
Insert: "or~uidelinesll 

35. Page 5, line 9. 
Strike: II corresponding II 
Insert: "comparable II 
Strike: "adopt" through IIregulations li 
Insert: IIguidelines li 

36. Page 5, line 11 through page 6, line 7. 
Strike: first lithe II on page 5, line 11 through I1section ll on page 

6, line 7 
Insert: II: (a) the proposed'state standard or requirement 

protects public ~ealth or the environment of the state; and . 
(b) the state standard or requirement to be 

imposed can mitigate harm to the public health or 
environment and is achievable under current technology. 
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(3) The written finding must reference 
information and peer-reviewed scientific studies 
contained in the record that forms the basis for the 
department's conclusion. The written finding must also 
include information from the hearing record regarding 
the costs to the regulated community that are directly 
attributable to the proposed state standard or 
requirement. 

(4) (a)- A person affected by a rule of the 
department adopted after January 1, 1990, and before 
[the effective date of this act] that that person 
believes to be more stringent than comparable federal 
regulations or guidelines may petition the department 
to review the rule. If the department determines that 
the rule is more stringent than comparable federal 
regulations or guidelines, the department shall comply 
with this section by either revising, the rule to 
conform to the federal regulations or guidelines or by 
making'the written finding, as provided under 
subsection (2), within a reasonable period of time, not 
to exceed 12 months after receiving the petition. A 
petition under this section does not relieve the 
petitioner of the duty to comply with the challenged 
rule. The department may charge a petition filing fee 
in an amount not to exceed $250. 

(b) A person may also petition the department for 
a rule review under subsection (4) (a) if the department 
adopts a rule after January 1, 1990, in an area in 
which no federal regulations or,guidelines existed and 
the federal government subsequently establishes 
comparable regulations or guidelines that are less 
stringent than the previously adopted department rule. 

(5) This section does not apply to a rule adopted 
under the emergency'rulemaking provisions of 2-4-
303(1)" 

37. Page 6. 
Following: line 7 
Insert: IINEW SECTION. Section 4. Local regulations no more 

stringent than state regulations or guidelines. (1) After 
[the effective date of this act], except as provided in 
subsections (2) through (4) and unless required by state 
law, the local board may not adopt a rule under 50-2-, 
116 (1) (i), (2) (k) (iii), or (2) (k) (v) that is more stringent 
than the comparable state regulations or guidelines that 
address the same circumstances. The local board may 
incorporate by refer~nce comparable state regu~ations or 
guidelines. 
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(2) The local board may adopt a rule to implement 
50-2-116 (1) (i) , . (2) (k) (iii), or (2) (k) (v) that is more 
stringent than comparable state r~gulations or 
guidelines only if the.local board makes a written 
finding, after a public hearing and public comment and 
based on evidence in the record, that: 

(a) the proposed local standard or requirement 
protects public health or the environment; and 

(b) the local board standard or requirement to be 
imposed can mitigate harm to the public health or 
environment and is achievable under current technology. 

(3) The written finding must reference 
information and peer-reviewed scientific studies 
contained in the record that forms the basis for the 
local board's conclusion. The written finding must 
also include information from the hearing record 
regarding the costs to the regulated community that are 
directly attributable to the proposed local standard or 
requirement. . 

(4) (a) A person affected by a rule of the local 
board adopted after January 1, 1990, and before [the 
effective date of this act] that that person believes 
to be more stringent than comparable state regulations 
or guidelines may'petition the local board to review 
the rule. If the local board determines that the rule 
is more stringent than comparable state regulations or 
guidelines, the local board shall comply with this 
section by either revising the rule to conform to the 
state regulations or guidelines or by making the 
written finding, as provided under subsection (2), 
within a reasonable period of time, not to exceed 12 
months after receiving the petiti.on. A petition under 
this section does not relieve the petitioner of the 
duty to' comply with the challenged rule. The local 
board may charge a petition filing fee ih an amount not 
to exceed $250. 

(b) A person may also petition the local board 
for a rule review under subsection (4) (a) if the local 
board adopts a rule after January 1, 1990, in an area 
in which no state regulations or guidelines existed and 
the state government subsequently establishes 
comparable regulations or guidelines that are less 
stringent than the previously adopted local board rule, 

NEW SECTION. Section 5. Local regulations no 
more stringent than state regulations or guidelines. 
(1) After [the effective date of this act], except as 
provided in subsections (2) through (4) and unless 
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required by state law, a governing body may not adopt a 
rule under 76-3-501 or 76-3-504(5) (c) that is more 
'stringent than the comparable state regulations or 
guidelines that address the same circumstances. The 
governing body may. incorporate by reference comparable 
state regulations or guidelines. 

(2) The governing body may adopt a rule to 
implement 76-3-501 or 76-3-504(5) (c) that is more 
stringent than comparable state regulations or 
guidelines only if the governing body makes a written 
finding, after a public hearing and public comment and 
based on evidence in the record, that: 

(a) the proposed local standard or requirement 
protects.public health or the environment; and 

(b) the local standard or requirement to be 
imposed can mitigate harm to the public health or 
environment and is achievable under current technology. 

(3) The written finding must reference 
information and peer-reviewed scientific studies 
contained in the record that forms the basis for the 
governing body's conclusion. The written finding must 
also include information from th~ h~aring record 
regarding the costs to the regulated community that are 
directly attributable to the proposed local standard or 
requirement. 

(4) . (a) A person affected by a rule of the 
governing body adopted after January 1, 1990, and 
before [the effective date of this act] that that 
person believes to be more stringent than comparable 
state regulations or guidelines may petition the 
governing body to review the rule. If the governing 
body determines that the rule is ·more stringent than 
comparable state regulations or guidelines, the 
governing body shall comply with this section by either 
revising the rule to conform to the state regulations 
or guidelines or by making the written finding, as 
provided under subsection (2), within a reaqonable 
period of time, not to exceed'12 months after receiving 
the petition. A petition under this section does not 
relieve the petitioner of the duty to comply with the 
challenged rule. The governing body may charge a 
petition filing fee in an amount not to exceed $250. 

(b) A person may also petition the governing body 
for a rule review under subsection (4) (a) if the 
governing body adopts a rule after January 1, 1990, in 
an area in which no state regulations or guidelines 
existed and the state government subsequently 
establishes comparable regulations or guidelines that 
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Section 6. Section 50-2-116, MeA, is amended to 
read: "50-2-116. Powers and duties of local boards. 
(1) Local boards shall: 

(a) appoint a local health officer who is a 
physician or a person with a master's degree in public 
health or the equivalent and with appropriate 
experience, as determined by the department, and shall 
fix his salary; 

(b) elect a chairman and other necessary officers; 
(c) employ necessary qualified staff; 
(d) adopt bylaws to govern meetings; 
(e) hold regular meetings quarterly and hold 

special meetings as necessary; 
(f) supervise destruction and removal of all 

sources of filth that cause disease; 
(g) guard against the introduction of 

communicable disease;' 
(h) supervise inspections of public 

establishments for sanitary conditions; . 
(i) subject to the provisions of [section 4] . 

adopt necessary regulations that are no less stringent 
than state standards for the control and disposal of 
s'ewage from private and public buildings that is not 
regulated by Title 75, chapter 6, or Title 76, chapter 
4. The regulations must describe standards for granting 
variances from the minimum requirements that are 
identical to standards promulgated by the board of 
health and environmental sciences and must provide for 
appeal of variance decisions to the department as 
required by 75-5-305. . 

(2") Local boards may: 
(a) quarantine persons who have communicable 

diseases; 
_ (b) require isolation of persons or things that 

are infected With communicable diseases; 
(c) furnish treatment for persons who have 

communicable diseases; 
(d) prohibit the use of places that are infected 

with communicable diseases; 
(e) require and provide means for disinfecting 

places that are infected· with communicable diseases; 
(f) accept and spend funds received from a 

federal agency, the state, a school district, or other 
persons; 

(g) contract with another local board for all or 
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a part of local health services; 
(h) reimburse local health officers for necessary 

expenses incurred in official duties; 
(i) abate nuisances affecting public health and 

safety or bring action necessary to restrain the 
violation of public health laws or rules; 

(j) adopt necessary fees to admi"nister 
regulations for the control and disposal of sewage from 
private and public buildings (fees must be deposited 
with the county treasurer) ; , 

(k) adopt rules that do not conflict with rules 
adopted by the department: 

(i) for the control of communicable diseases; 
(ii) for the removal of filth that might cause 

disease or adversely affect public health; 
(iii) subject to the provisions of [section 4J , 

on sanitation in public buildings that affects public 
health; 

(iv) for heating, ventilation, water supply, and 
waste disposal in public accommodations that might 
endanger human lives; and 

(v) subject to the provisions of [section 4J, for 
the maintenance of sewage treatment systems that do not 
discharge an effluent directly into state waters and 
that are not required to have an operating permit-as 

-required by rules adopted under 75-5-401."" 
Renumber: subsequent sections 

38. Page 7, line 14. 
Strike: "corresponding" 
Insert: "comparable" 

39. Page 7, line 15. 
Strike: "or"- through "exists" 
Strike: "not 11 

40. Page 12, line 4. 
Strike: "corresponding" 
Insert: "comparable" 

41. Page 12, line 5. 
Strike: "or" through "exists" 
Strike: "not" 

,42. Page 17, lines 6 through 9. 
Strike: subsection (3) in its entirety 

43. Page 17. 
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Following: line 29 
Insert: "Section 17. Section 76-3-501, MCA, is amended to read: 

"76-3-501. Local subdivision regulations. (1) Before 
July 1, 1974, the governing body of every county, city, 
and town shall adopt and provide for the enforcement 
and administration of subdivision regulations 
reasonably providing for the orderly development of 
their jurisdictional areas; for the coordination of 
roads within subdivided land with other roads, both 
existing and planned; for the dedication of land for 
roadways and for public utility easements; for the 
improvement of roads; for the provision of adequate 
open spaces for travel, light, air, and recreation; for 
the provision of adequate transportation, water, and 
drainage, and; subject to the provisions of [section 
5], for the regulation of sanitary facilities; for the 
avoidance or minimization of congestion; and for the 
avoidance of subdivision which would involve 
unnecessary environmental degradation and the avoidance 
of danger of injury to health, safety, or welfare by . 
reason of natural hazard or the lack of water, 
drainage, access, transportation, or other public 
services or would necessitate an excessive expenditure 
of public funds for the supply of such services. 

(2) Review and approval or disapproval of a 
. subdivision under this chapter may occur only under 

those regulations in effect at the time an application 
for approval of a preliminary plat or for an extension 
under 76-3-610 is submitted to the governing body. II 

Section 18. Section 76-3-504, MCA, is amended to read: 
"76-3-504. Minimum requir~ents for subdivision 

regulations. The subdivision regulations adopted under 
this chapter shall, at a minimum: 

(1) require the subdivider to submit to the 
governing body an environmental assessment as 
prescribed in 76-3-603; 

(2) establish procedures consistent with this 
chapter for the submission and review of subdivision 
plats; 

(3) prescribe the form and contents of 
preliminary plats and the documents to accompany final 
plats; 

(4) provide for the identification of areas 
which, because of natural or man caused human-caused 
hazards, are unsuitable for subdivision development and 
prohibit subdivisions in these areas unless the hazards 
can be eliminated or overcome by approved construction 
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(5) prohibit subdivisions for building purposes 
in areas located within the floodway of a flood of 
100-year frequency as defined by Title 76, chapter 5, 
or determined to be subject to flooding by the 
governing body; 

(6) prescribe standards for: 
(a) the design and arrangement of lots, streets, 

and roads; 
(b) grading and drainage; 
(c) subject to the provisions of [section 51 , 

water supply and sewage and solid waste disposal ~vhich 
,that, at a minimum, meet the regulations adopted by the 
department of health and environmental sciences under 
76-4-104; 

(d) the location and installation of utilities; 
(7) provide procedures for the administration of 

the park and open-space requirements of this chapter; 
(8) provide for the review of preliminary plats 

by affected public utilities and those agencie$ of 
local, state, and federal government having a 
substantial interest in a proposed subdivision; such 
utility or agency review may not delay the governing 
body's action on the plat beyond the time limits 
specified in this chapter, and the failure of any 
agency to complete a review of a plat may not be a 
basis for rejection of the plat by the governing body." 

Section 19. Section 76-4-104, MeA, is amended to read: 
"76-4-104. Rules for administration and 

enforcement. (1) The department ~hall, subject to the 
provisions of [section 3J , adopt reasonable rules, 
including adoption of sanitary standards, necessary for 
administration and enforcement of this part. 

(2) The rules and standards shall provide the 
basis for approving subdivision plats for various types 
of water, sewage facilities, a,nd solid waste disposal, 
both public and private, and shall be related to size 
of lots, contour of land, porosity of soil, ground 
water level, distance from lakes, streams, and wells, 
type and construction of private water and sewage 
facilities, and other factors affecting public health 
and the quality of water' for uses relating to 
agriculture, industry, recreation, and wildlife. 

(3) The rules shall provide for the review of the 
following divisions of land by a local department or 
board of health, as described in Title 50, chapter 2, 
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part 1, if the local department or board of health 
employs a registered sanitarian or a registered 
professional engineer and if the department certifies 
under subsection (4) that the local department or board 
is competent to review these divisions of land: 

(a) divisions of land containing five or fewer 
parcels, whenever each parcel will contain individual 
onsite water and sewage disposal facilities; and 

(b) divisions of land proposed to connect to 
existing municipal water and waste water systems 
previously approved by the department, if no extension 
of the systems is required. 

(4) The department shall also adopt standards and 
procedures for certification and maintaining 
certific~tion to ensure that a local department or 
board of health is competent to review the divisions of 
land described in subsection (3). 

(5) The department shall review those divisions 
of land described in subsection (3) if: 

(a) a proposed division of land lies within more 
than one jurisdictional area and the respective 
governing bodies are in disagreement concerning 
approval of or conditions to be imposed on the proposed 
subdivision; or 

(b) the local' department or board of health 
elects not to be certified. 

(6) The rules shall further provide for: 
(a) the furnishing to the reviewing authority of 

a copy of the plat and other documentation showing the 
layout or plan of development, including: 

(i) total development area; 
(ii) total number of proposed dwelling units; 
(b) adequate evidence that a water supply that is 

sufficient in terms of quality, quantity, and 
dependability will be available to ensure an adequate 
supply of water for the type of subdivision proposed; 

(c) .evidence concerning the potability of the 
proposed water supply for the subdivision; 

(d) adequate evidence that a sewage disposal 
facility is sufficient in terms of capacity and 
dependability; 

(e) standards and technical procedures applicable 
to storm drainage plans .and related designs, in order 
to insure proper drainage ways; 

(f) standards and technical procedures applicable 
to sanitary sewer plans and designs, including soil 
percolation testing and required percolation rates and 
site design standards for on-lot sewage disposal 
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(g) standards and technical procedures applicable 
to water systems; 

(h) standards and technical procedures applicabl~ 
to solid waste disposal; 

(i) requiring evidence to establish that, if a 
public sewage disposal system is proposed, provision 
has been made for the system and, if other methods of 
sewage disposal are proposed, evidence that the systems 
will comply with state and local laws and regulations 
which are in effect at the time of submission of the 
preliminary or final plan or plat. 

{7} If the reviewing authority is a local 
department or board of health, it shall, upon approval 
of a division of land under this part, notify the 
department of the approval and submit to the department 
a copy of the approval statement. 

{8} Review and certification or denial of 
,certification that a division of land is not subject to 
sanitary restrictions under this part may occur only 
under those rules in effect at the time plans and 
specifications are submitted to the department, except 
in cases where current rules would preclude the use for 
which the lot was originally intended, the applicable 
requirements in effect at the time such lot was 
recorded must be applied. In the absence of specific 

,requirements, minimum standards necessary to protect 
public health and water quality will apply." 

Section 20. Section 8.0-15-105, MeA, is amended to read: 
"80-15-105. Ru1emaking. (1) The board shall..L.. 

subject to the provisions of [section 1], adopt rules 
for the administration of this chapter for which the 
board and the department of health and environmental 
sciences have responsibility. These rules must include 
but are not limited to: 

(a) standards and interim numerical standards for 
agricultural chemicals in ground water as authorized by 
80-15-201; 

(b) procedures for ground water monitoring as 
authorized by 80-15-202 and 80-15-203; 

(c) field and laboratory operational quality 
assurance, quality control, and confirmatory procedures 
as authorized by 80-15-1D7, 80-15-202, and 80-15-203, 
which may include, through adoption by reference, 
procedures that have been established or approved by 
EPA for quality assurance and quality control; 

(d) standards for maintairting the confidentiality 
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of data and information declared confidential by EPA 
and the confidentiality of chemical registrant data and 
information protected from disclosure by federal or 
state law as required by 80-15-108; and 

(e) administrative civil penalties as authorized 
by 80-i5-412. 

(2) The department shall adopt rules necessary to 
carry out its responsibilities under this chapter. 
These rules must include but are not limited to: 

(a) procedures for groundwater monitoring as 
authorized by 80-15-202 and 80-15-203; 

(b) the content and procedures for development of 
agricultural chemical ground water management plans, 
including the content of best management practices and 
best management plans, procedures for obtaining 
comments, from the department of health and 
environmental sciences on the plans, and the adoption 
ot completed plans and plan modifications as authorized 
by 80-15-211 through 80-15-218; 

(c) standards for maintaining the confidentiality 
of data and information declared confidential by EPA 
and of chemical registrant data and information 
protected from disclosure by federal or state law as 
required by 80-15-108; 

(d) field and laboratory operational quality 
assurance, quality control, and confirmatory procedures 
as authorized by 80-15-107, 80-15-202, and 80-15-203, 

-which may include, through adoption by reference, 
procedures that have been established or approved by 
EPA for quality assurance and quality control; 

(e) emergency procedures as authorized by 
80-15-405; .. 

(f) procedures for issuance of compliance orders 
as au~horized by 80-15-403; and 

(g) procedures for the assessment of 
administrative civil penalties as authorized by 
80-15-412.1111 

Renumber: subsequent sections 

44. Page 18, lines 2 and 3. 
Strike: first lIand" 
Following: "6" 
Strike: ",11 
Insert: II; and Title 80, chapter 15,11 

45. Page 18, line 6. 
Strike: 11 and 11 
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46. Page 18, twice on line 7 
Following: 1110 II 
Strike: 11,11 
Insert: II; and Title 76, chapter 4,11 
Strike: second lIand ll 

·47. Page 18, line 8. 
Insert: 11(4) [Section 4] is intended to be codified as an 

integral part of Title- 50, chapter 2, and the provisions of 
Title 50, chapter 2, apply to [section 4] . 

(5) [Section 5] is intended to be codified as an 
integral part of Title 76, chapter 3, and the 
provisions of Title 76, chapter 3, apply to [section 
5] . II 

-END-
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DATE :3 ~ 13'~ 75 .. 
sa 3.30,/33 I 

Western Environmental Trade Association 

Aspen Court, 33 South Last Chance Gulch, Suite 2B 
Helena, Montana 59601 
Phone (406) 443-5541 

Fax # 443-2439 

TESTIMONY BEFORE TIIE HOUSE NATURAL RESOURCES COMMITTEE 

MONDAY, MARCH 13, 1995 

SENATE BILL 330/331 

Mr. Chairman, Members of the Committee, my name is Pegw Trenk and I'm here today 

representing the Western Environmental Trade Association in support of SB 330(331). 

It's no secret that this bill, and its companion legislation, have attracted a good deal of 

attention in the media and in the halls of this building. The value of the legislative process 

is that it allows ideas and proposals to be openly and thoroughly discussed with the intended 

outcome to be enactment of good public policy. This bill has undergone many changes in 

recent weeks as different interests have offered their input. From the perspective of 

accommodating these various points of view, SB 330 (and 331) is a probably a better bill 

today than when it was first introduced. 

However, what has also emerged out of this public process is a series of inaccuracies about 

both the source, and the impact of this legislation. Before you hear from some other folks 

about what the bill actually does, I'd like to offer the Committee a brief perspective on what 

I call "Modern Legislative Mythology - 101". 
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1. MYTII NUMBER 1: SB 330/331 IS A MINING BILL 

SB 330 and some of the other pieces of legislation you have or will consider are important 

to the mining industry. But the mining industry is by no means the only interest who has 

a stake in this bill. Following passage of SB 401 last session, a coalition of interests and 

industries came together to· participate in the extensive rulemaking process undertaken to 

implement that bill. In the latter part of that process, those groups submitted joint 

testimony to the Board of Health and Environmental Sciences on what we all believed were 

changes necessary to make the rules minimally workable. That group represented realtors 

and homebuilders, agriculture, oil and gas, timber, main street businesses, contractors, 

mining, and citizen organizations. I recall at one point, one of the Board of Health members 

remarked that it appeared we collectively represented 90% of the state's economy. While 

I can't verify that percentage, I can say with reasonable certainty this "coalition" spoke 

directly for 64,000 Montanans. 

Now what has all that got to do ~th SB 330/331'2 The point of all that is, this bill is also 

a product of those same groups and the people they represent. It was clear that even as the 

existing rules were adopted last summer, they still contained significant workability problems 

identified by the various participants. Yes, the mining industry has a stake in this bill, but 

so do a lot of other folks across Montana who raise livestock, and build homes, and pick up 

the tab for local water treatment plants -- folks on whose behalf Senator Swysgood and 

those who signed on to this bill have stepped forward to make the nondegradation law a 

workable policy. 

-. 
~ .. , 
r. 
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2. MYTH NUMBER 2: SB 330 AND RELATED BILLS ROLL ENVIRONMENTAL 

PROTECTION BACK 20 YEARS. 

The water quality bills that have generated the most controversy this session are not a 

frontal assault on Montana's environmental laws. As I mentioned earlier, they derive 

primarily from what has happened in the last two years since passage of SB 401. 

The other day some of the opponents to these bills had a rally here at the Capitol and one 

of the signs outside read, "Who Elected Gary Langley"? Now some of those who know Gary 

pretty well immediately countered with the question, "Who would elect Gary Langley", but 

then that's another story entirely. 

I would suggest a better sign might have been, "Who elected the staff at the Department of 

Health and Environmental Sciences to set environmental policy in Montana?" Regulators 

play an important role in protecting our environment, but I have always understood that role 

to be in IMPLEMENTING THE POLICY set doym by the Legislature, not in SETTING 

TIffiIR OWN -POLICY. You are the people who set policy. 

We were among those who supported SB 401 in 1993 because we thought it was important 

for the public, DHES, and the regulated industries to clarify the existing nondegradation 

law. It is our believe that the rules that emerged in this interim to implement that law 

reached beyond what you, the Legislature, intended in SB 401 and that the Department did 

in fact, SET new policy in some areas. I don't mean that as a criticism of the Department 
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or the Board of Health and Environmental Sciences. They did a very good job of trying to " 
:; 
~ 

seek public comment and involvement in drafting the rules. The problem is, when people 

start from a different set of assumptions about legislative policy, they rarely arrive at the 

some point of agreement. 

If we were disagreeing about how many times to mow the Capitol lawn this summer, that 

difference of opinion wouldn't matter. But how we implement the water nondegradation 

law has such a significant impact on our environment, on our' economy, and on the people 

who live in this state that we felt it necessary to come back in this legislative session to 

better clarify the state's policy--knowing full well we'd be criticized for doing so. We simply 

don't feel DHES accurately captured the legislative intent in their rules, and apparently, 

neither did the Montana Senate a few weeks ago when a bi-partisan majority voted in 

, support of SB 330(331). 

In other words, we aren't asking you to overturn 20 years of environmental law, but rather 

to determine whether regulatory requirements established to implement SB 401 went beyond 

the intent of Legislature, and if so, to provide better guidance as to how to bring them back 

in line with the policy you have set. 

And finally, 
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3. MYTH NUMBER THREE: SB 330 (AND ITS COMPANION LEGISLATION) IS THE 

WORK OF EVIL CORPORATE POLLUTERS AND WILL INCREASE CANCER 

RATES IN MONTANA 

I don't know how much time members of this Committee have had to devote to following 

the national media or that of our neighboring states in recent months, but when it comes 

to proposals that will impact existing environmental laws -- whether they involve air or water 

quality, farming practices or timber harvest, you can count on a similar theme to be 

attributed to the environmental community. Somewhere in that article, there will likely be 

an attempt to link whatever the applicable issue might be to "evil corporate polluters" and 

the fear that it will somehow lead to increases in "cancer". That has been particularly true 

in the local media regarding SB 330 and SB 331. Unfortunately, the facts don't always bear 

that out and they certainly haven't in this case. We who represent industry are criticized, 

. and at times fairly critiCized,for seeking to justify what we believe only in terms of "JOBS" 

and "WHAT IT WILL COST TO COMPLY". Maybe we do sound like a broken record 

sometimes. 

But if that's the case, the themes of "corporate polluter" and "cancer" are the flip side of that 

same broken record. The difference is, we are called upon to quantify those job numbers, 

to identify the goods and services we contribute to the economy of Montana, to explain to 

homeowners why their water rates have gone up, and to identify why regulatory policy is 

important to all those considerations. Those who words like "corporate greed" and "cancer" 

should have to be as accountable for their statements as the folks I represent. If they can 

- .. '" 

, " 



,,' ... 

Page 6 

illustrate by virtue of the facts that these are legitimate concerns, then by all means they 

should be considered. But to this point in the debate, there has been little proof to support 

those arguments. 

In sum, there is a lot of issues that this Committee will want to weigh as they consider the 

merits of this and related water quality bills. Yours is not an easy task, but I am confident 

as you hear the ensuing testimony, it will become clear what is proposed in this bill makes 

sense and provides for sound public policy. In closing, 1'd like to acknowledge recent reports 

about the strength of Montana's economy. I haven't reviewed those in any depth, but who 

can fmd fault with a growing economy. My only question is, how much better might those 

numbers be if we made sure we provided for a reasonable and consistent regulatory climate. 

What's good can always get better. 

I want to thank you all for your attention and I en~ourage your support of this legislation. 

! .. 
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February 22, 1995 

Senator Tom Beck 
Capitol Station . 
Helena, MT 59620 

Dear Senator Beck: 

Sincerely, 

Jt 5 US .- , 

&,... M';;" ',G ~ , .' C) 

,,' < ... . '. 0 
BEAL MOUNTAIN MINING, INC. 

.~ :... .... - '.' . .,.' .. ~:... -.' , -
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March 10, 1995 

KD Feeback 
PO Box 907 
Lincoln, Montana 59639 

Senator Tom Beck 
Montana State Senate 
Capitol Station 
Helena, Montana 59620 

Dear Sir, 

EXHIBIT:3 = 
DATE.. 3--1!3-~. 
S8 3:3d 1<-2 3 ) • 
, / 

I am writing to voice my support for both SB 330 & SB 331. ,I am an avid outdoors person 
and come from several generations of people who have made their livly-hood from the 
land. Neither I nor the people I live around want to see our environment degraded, 
however, we must make a living as well. As a corollary I'd like to voice my support for SB 
252 & S8 362. 

Our laws governing regulation of Montana's water are not only unenforceable, they are 
unrealistic. Currently, proponents of the existing water regulations have selectively used 
them against the mining and timber industry. I feel certain that eventually the same 
unrealistic laws will be used to castigate municipal water systems as well as agricultural 
industries. ' 

I also support reasonable reclamation guidelines for hard rock mining, SB 338. 

Thank you for your proactive measures in these endeavors. 

Cordially, 

~~ 
KD Feeback 
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Testimony 
Donald R. Peoples 

Montana Technology Companies, Inc. & 
Montana Energy Research & Development Institute 

Montana House of Representatives 
Natural Resource Committee 

Room 437,3:00 p.m. (or Adjournment) 

Mr: Chairman, members of the committee. For the record my name is Don 

Peoples, CEO/President of Montana Technology Companies, and the Montana Energy 

Research & Development Institute in Butte. My company is involved in research and 

development of environmental waste remediation technologies, and we are very 

concerned about economic development in Montana. It is for these reasons that we 

appear today in strong support of Senate Bills 330 and 331. 

As the former Chief Executive of Butte-Silver Bow, and now as President of a 

company involved in economic development, I understand the importance of Montana's 

natural resources based economy. When the mines closed in Butte, and again when they 

re-opened, I completely understood the impacts that our natural resource industries have 

on our communities. And as a life-long resident of Butte, I am aware of the . . 

environmental i~pacts that can occur from mining and inadequate regulation. 

We should expect that industries operating in Montana provide protection for our 

environment. That is in our constitution, and it is important to Montanans. Yet it is 

possible that we can go to far. Some of our protective standards cause great harm to 

industry and workers while resulting in little or no tangible benefit to the environment. 

Montana should provide a standard of protection justified by our need to 

maintain a healthy environment and a healthy economy. Unfortunately some see these 

1 
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two goals as mutually exclusive. My experience tells me we can do both, and these bills 

allow us to do both. 

Montana needs to step away from the extremism on both sides of this debate and 

put forth sensible regulation that protects the environment and allows our natural 

resource based industries to operate under some stability. Simply put, these bills: 

Create a reasonable and sensible standard by which to regulate industries and 
other water dischargers (i.e. cities); 

. Sets attainable and measurable human health standards; 

Protects recreational opportunities important to the citizens of Montana; 

Provides some added stability to an industry that provides significant revenue for 
local governments, schools, and the state; and 

Helps protect Montana jobs and the families those jobs support. 

You will hear, that these bills are an assault on our environment, and that these 

bills represent some sort of legislative atrocity if passed. My experience tells me that 

nothing could be further from the truth, and that the only potential atrocity is for 

Montana to fail to enact practical well reasoned regulations, and continue this debate 

along the old en.vironmentalist vs. industry debate. . 

Contrary to what some would have you believe these bills do not return us to a 

state of unregulated, unchecked industrial development. They do not create standards 

which are unsafe for humans and leave fisheries unprotected. They do not create 

unbridled benefits to industry to the exclusion of Montana citizens. All these bills do is 

set a safe and sensible standard, that provides stability and meets the expectations 

everyday Montanans. 

2 
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Natural resource extraction is important to Montana. One need only look to the 

Coal Tax Trust, the Resource Indemnity Trust, Hard-rock Impact funds, revenues paid to 

local gove~ments and schools, and most importantly, to the jobs provided and the 

families those jobs support. 

In conclusion, my company is a leader in the field of environmental remediation 

technology. We understand the importance of our environment. We understand what 

"no" regulation of industry does to the environment. These bills do not leave our 

environment unprotected and they meet our expectations for sound public policy. They 

protect our environment, our health, and our recreation, while giving us the benefits of 

stable industry, needed revenue, and jobs. 

Thank you, we urge your support. 

3 
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Mining Industry's War· on Montana's Water 

Active and Proposed Hardrock Mines 

A. ASARCO (Proposed) 

B. N oranda Montanore (Proposed) 

c. 7 Up Pete Joint Venture (Proposed) 

D. Pegasus Gold Beal Mt. (Active) 

E. Golden Sunlight Mine (Active) . 

F. Jardine Joint Venture (Active) 

G. Noranda-Crown Uutte (Proposed) 

H. East Boulder Mine (Proposed) 

I.· Stillwater Mine (Active) 

J. Zortman-Landusky (Active) 
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Waters at Risk Press Conference 
Technical Background 

The waters identified in the graphics and supporting documents were derived 
from the 305-B report published by the Montana Board of Health and 
Environmental Sciences. 

Any technical questions regarding reclassification or legislative efforts to 
degrade Montana's water quality should be addressed to: 

Deborah Smith, Board President 
Montana River Action Network 
401 N. Last Chance Gulch 
Helena, MT 59601 
454-3441 

or 

Peter Aengst 
. Greater Yellowstone Coalition 
Box 1874 
Bozeman, MT 59771 
586-1593 
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. .... . EXHIBIT. b ? 
G ~II C' I·· OAT: 3 /3~ reater .I.e owstone oa ztzon SB j3.3V23~2' : ; 

,Comments on SB 330 and SB 331. Submitted to the, Montana House of 
,Representatives Natural Resources Committee -- March 13, 1995 • 

. , Good afternoon Mr. Chairman, members of the coromi ttee. My 
name is Brian Kuehl. I represent·the Greater Y~llowstone 
Coalition based in Bozeman, Montana. The Greater Yellowstone 
Coalition works to protect the environment, communities, and 
sustainable economies in Greater Yellowstone including portions 

, 'of Carbon, Sweetgrass, Park, Gallatin, Beaverhead, and Madison 
counties in Montana. 

The Greater Yellowstone Coalition opposes SB 330 and 331. 
If passed, these bills will dramatically lower our state's water 

, quality at the expense of our health, livelihood, and way of 
life. Attached is a list of the provisions in SB 330 and 331 
that would lower the quality of Montana's rivers. For the sake 
of brevity, I will limit my oral testimony to one provision 
contained in SB· 331. I want to emphasize, though, that 
correcting this one provision will not correct these bills1 both 
are flawed·to their very core. 

SB 331 proposes lowering the arsenic standards to allow 1 in 
1,000 Montanans to get cancer instead of the current level of 1 
in 1,000,000 Montanans. Think about.:'tnat change for a minute. 
In Libby, three people could get cancer due to this change. In 

'Dillon, four people. In Lewistown, seven people. In Billings, 
sixty seven people. Which of your constituents are expendable? 
Do you think they will understand when you explain that a 
sacrifice had to be made and it was them? When you have the 
Missoula health department, a~d other health departments in the 
state objecting to this provision, it should give you pause. It 
should make you ask whether it is really good policy to subject 
eight hundred Montanans to cancer. 

Again, this provision is just one of the many that are 
objectionable in these bills. These bills will affect every 
stream in Montana and every Montanan. These bills will adversely 
affect landowners, farmers, ranchers, recreation and other 
industries, and anglers, all of whom rely on the high quality of 
Montana's waters. 

Before you vote on these bills, think of the Montanan's who 
will be affected by these bills and ask yourself one question 
will your constituents thank you for voting for these bills? If 
you agree that they will not,'.then table SB 330 and 331. 
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Northern Plains Resource Co~~l t. ; 
DATE 3 -) 3 - i:S:-:; 
sa 33(2 

Testimony of Julia Page 
for the Northern Plains Resource Council 

on Senate Bill 330 
before the House Natural Resources Committee 

March 13, 1995 

Mr. Chainnan, members of the committee, my name is Julia Page. I live in Gardiner 
where I operate a whitewater rafting company. I am testifying today on behalf of the 
Northern Plains Resource Council. 

We are appalled by SB330. Lobbyists and lawyers for the mining industry wrote 
Senator Swysgood's bill. It is regressive legislation of the worst kind. It violates the 
principles of the Montana Constitution, it violates the principle~ of the federal Clean 
Water Act, and it will allow the destruction of Montana's most valuable natural resource: 
exceptionally pristine water. 

The mining industry claims strict protection of clean water is unfair, too restrictive 
and too expensive, therefore, industry wants to change our laws.' Montana's water 
resources are exceptional, and they require and deselVe diligent protection. We 
shouldn't change the law just to accommodate special interests anymore than we should 
change the rules of a competitive sport just because some of the players are out of shape, 
refuse to pay for good equipment or don't know how to play the game. . , 

SB330 redefines degradation to "a change iIi water quality likely to affect a 
beneficial use".' The Montana Water Quality Act requires that beneficial uses be 
protected. If you allow a change in water quality that affects a beneficial use you have, 
by definition, violated water quality standards. The whole point of a non-degradation 
policy is to ensure that pristine water stays pristine -- not that we pollute it until a 
beneficial use is damaged. (page 1, line 28) 

This bill may well stifle economic development in Montana. If you pass SB330, 
you run the risk of creating the same sit~ation with state waters that the city of Billings 
faces with its air. The air in Billings is so polluted with sulphur dioxide, that it is now 
very difficult for any new sulphur dioxide emitting industry to move into the area. 
SB330 will let companies pollute our waters to the point where even new operators 
who would cause minimal degradation would be shut out. 
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March 13, 1995 

'House Natural Resources Committee 
Helena, Montana 

Chairman Knox and Committee Members, 

-....... " 
',' .f', 

,_. --_ .... , ... , ..... _--' 

I am Alan Rollo, representing the Montana Wildlife Federation. I would like to 
start by thanking the sponsor of SB 330 for being concerned about the business 
climate of this state. We do feel though that this bill has missed that mark 
significantly and for that reason the we oppose it. 

A key issue here today is why should this bill push primarily one industries 
agenda to impact so many other worthy businesses in Montana. This state's waters 
are the hub to many businesses that ensure a diversity in our economic world 
which makes it hard for us to see the rational for this bill. I am not just 
talking small dollars here with the other businesses, I am talking major 
contributors to our tax base, such as: the non-resident tourism industry that 
brought in $1.2 billion last year, the angler business that brings in 
approximately $205 million annually, the agriculture community that irrigates 
over 1,700,000 acres and has over 2,500,000 head of cattle, the in-state 
recreational trade, other local community businesses that utilize alot of water, 
let alone the communities themselves that require water for their citizens. All 
have one Common denominator - clean water. 

The next significant issue is the amount of water quality problems that Montana 
citizens are contending with, with our current water quality laws and we want to 
relax them more. I have brought only a few examples of where people that want 
the law changed have already caused significant problems to indivic'..lals water 
supplies which I have attached to my testimony. People can replace alot of items 
that they acquire but they cannot replace their loved ones or easily clean their 
degraded water once contaminated. 

The last key point is the fiscal requirements that apply to this bill. In a 
time of budget constraints why should we modify the water quality laws 
considerably after two years of heavy debate .and numerous hearings around the 
state. $48,000 to rewrite the water quality standards is a large dollar figure 
and then you have the major confusion as everyone tries to understand the new 
law, only two years after the last major rewrite of the water quality laws. 

What I have mentioned today should not be considered lightly, for the 
businesses that I have mentioned are just a few that allow Montana to maintain a 
steady and healthy economic growth, not the boom and bust of earlier years seen 
with some industries. We must look at all businesses when we look at this bill. 

So in recap, there are three key reasons that I would like to suggest, would 
enable this committee to feel good about tabling this bill: 

1. Economics of other good businesses in Montana; 
2. The health and welfare of our citizens; and 
3. The time and money just spent to reaccomplish the water quality rules. 

For those three reasons alone, we request that this committee table SB 330. 
Thank you. 

s~ 
Alan Rollo 
Montana Wildlife Federation 

.<::;'1 n,un.des of Preserving Our Hunting, Fishing and Wildlife Heritage .... --I.w...!'!m 
.tJ:Y Res 
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j:~Jf'tb~':rh~~ . ': 
" ,MI~§gl1~JP'·(4f.) - Tpe bQolc 
~h~t ~4~m~ri~es' the facts of life 

.. apd cteal\t; marriage an<l divorce in 
Montap~ ~~'out' in a new volume 
that covers ~e y~r 1992. 

Capcer deaths rose, llut heart dis­
ease remaine4 tpe No.1 killer, ac-
cording to ~e report. . 

'fhe bi~~ r?\te:among M9ntapans 
,was ~lQW ~h~ n~tional figur~, an<l 
the ~l¥Ilpe~ of W"ths outside of hos~ 
pita14 rO~tl.; , . 
, for tl1~ ~O$~ part, Montana re­

_ flec~ Jl~nl?!1~1 tren$, liiaid Sher~y 
• Spenc~,' manager of, the State 
H~lth. S~t!sticS" program, wll!cl1 

, compil~~ ~he data.' ' 
"But there are patterns we are 

seeing tll!~t ~e don'~ like, II ~he said. 
They 'n'clud~ 'c!l~cer's near eatcll-up 
with heart disease as a caUse of 
~eath ... ;' , , ', ' 

"That, Js happeping nationa~ly, 
but not '~uite so Jllaritedly as iq 
t,fontan{l,' 8.peqce ~aid. ' 

T\l~ 199.~ r~port ~ocuments MOi 
new c~ncer d}~S'.19~es for the year. 
rrQstate,Cil~c~r was the f!lost ~om­
plon cancer: among men (&77 
~a~e&), l\!1d in women, breast c~n­
~er Wa~· th~ . most. ~ommon(i~~ 
£!1~~,!?)' ; ;' i :; , . 
: J.A.~~g, ~n~~r ran}ted. secol1ct 911 
t~~ cal)cer "~l!l~noSls hst for m~n 

, ~nQ for WOll1~!l, but it was the top. 
canc~r ~U1~r .in 1992. The rep~rt 
saY;i ~l ~opleAied of the disea~e. 
L~g ~~(lcer ~~se~ diagno~e<\ In 

. ~~2 t~~!~Hl7- .' II 

Montanll fecenUy rec~iv~~ ~f\ye---r . 
year grant wi~, which ~o e~pal1d,. ' 
~qU,e~tlo~ !If flea.lt~ ~t<it~~.tlc~. 
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CascaCie town ~ .. . , 
effluent draws'j 

. , 
.\ 

lawmaker's ire 
Stop polluting 
Missouri - now, 
. Blaylock . says . 
By The Associated Press 

HELENA - A legislator from lau­
rel says state health officials and the 
town of Cascade have fallen down 
on the job by letting raw sewage 
enter the Missouri River for the past 
17 years. 

At a meeting with the Montana 
consumer counsel on Thursday,. 
Democratic Sen. Chet Blaylock de­
manded town officials report to the 
counsel regularly. He said they 
should outline steps for fixing their 
leaky sewer lagoon on an island in 
the river south of Great Falls. 
. Blaylock said he's frustrated with 

longstanding claims that "they're 
working On it." 

Blaylock is vice chairman of the 
Legislative Consumer Committee, 
which monitors the work of Con· 
sumer Counsel Bob Nelson. 

"How can you assure this commit­
tee that you feel the town of Cascade 
is serious about getting this done?" 
Blaylock asked. 

The two Cascade councilmen at 
the meeting, Medric Bruneau and 
Robert Nicholson, said they are in­
deed serious about solving the prob-
lem. . 

The town has hired an engineer to 
come up with a plan, but after two 
years the process hasn't advanced 

... 
much, Nicholson said. Town offi.·; 
cials have submitted a preliminarY: 
plan to the state and have applied: 
for a planning grant. .:.;: 

It appears the community will,. 
have to get a loan to cover the 
sewage work, which is expected t9~ 
cost $1 million to $3 million. ,,'~ 

Scott Anderson of the Montan~·: 
Department of Health an<\ Environ::: 
mental Sciences' assistance pro·~ 
gram said that he went to the Cas­
cade council "many times and basi-' 

. cally took a bag of money with me," 
. but was refused. 

Some grant 
money , previ~' 
ously available: 
has dried up. . 

On Thursday, 
the Cascade­
councilmen did 
not fully explain,_ 
why problems' 
have dragged on: 

Blayloc~ 
"I tried to con­

vince the other members of the 
council that we have to do this,". 
Nicholson said. "Part of the problem' 
was the council was split down the 
middle and had a lot of resistance.' 
Hopefully, we are getting beyond 
that now." 

Anderson said that although sew-~ 
age seeping into the river isn't~ 
treated, it becomes diluted.! 

Blaylock said the absence of an: 
immediate health hazard doesn't­
mean the problem is not Important.: 
He said the "idea of sewage going~ 
into our rivers is aesthetically dis·. 
gusting at the very least." . . ; 
. State enforcement officers have~ 
recommended a fine of $13 million­
against the town of Cascade, but the~ 
pena,lty has not been imposed. ';1 

, ' 
" ,''''', . ~ 
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Pollution violation 
costs $1 million . 

BIlliNGS (AP) - A North 
Dakota waste disposal finn 
a.ccused of violating 
anti-pollution rules in Montana 
has been ordered to pay a $1 
fI.lillion civil penalty. 

-:---- ... -- ..... --,- ;;·:rf\."a'l I 

Helena warned of I 

danger from 'Yater 

· U.S. District Judge Jack 
~hanstrom also issued an 
injunction to prevent Balco Inc. of 
Williston, N.D., from injecting 
vraste water into the ground at 
pressures that could cause 
fractures in a well near Sidney. 
· The well was used for disposal 

cif salt water in oil and gas 
p'roduction. _ 

The federal Environmental 
Protection Agency claimed that 
Balco injected brine into the well 
under more pressure than the 
well could take. 
· The EPA sued Balco, claiming 

fractures in the well could lead to 
contamination of drinking water. 

~ HELENA (AP) -- Helena's 
drinking water may be in danger . 
unless Lewis and Clark County 
liealth officials adopt a plan to 
protect the Tenmile Creek. 
watershed, a hydrogeologIcal 
engineer said this week. . 
. Vivian Drake told the county 

Water Quality Protection District 
board that 'the Tenmile should be 
their first concern. Drake listed 

. 27 problems with Helena's water· 
spurces, rating each on potential 
effects to pU,blic health, damage 
to businesses, degradation of . 
water quality and estimating 
difficulty of cleanup. . 
: The drainage has no 
management plan, other than 
U.S. Forest Service documents, 
Drake said. She said mining, 
logging and recreation are all 
p.otential problems. . 

~ .. ,) 
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Flatltead tes~ show water quality declining 
YELLOW BAY (AP) '-Tests show 

an alarming stagnation in Flathead 
. Lake, University of Montana re­
searchers say. 

; . Dissolved oXygen content in the 
deepest part. of Big Arm Bay has 
declined by one-third,' said Jack 
Stanford,' director of the UM biologi­
cal station at Yellow Bay. 

. : Over time, a decline in oxygen in 
deep waters can lead to the spread 
of phosphorous and accelerated al­
gae growth, the researchers say. 

.. ~ The developments "appear to be 
symptoms of declinlng water qual, 
i~" in. the lake, according to. the 

station's just-released 1992 monitor-
.ing report~ . . 

Slower water circulation in Big 
. Arin Bay could be a factor in the 
stagnation, Stanford said. The re- . 
port also notes "significant sources 
of shor~line pollutants" such as 
homes and septic tanks around the 
bay . 

'Air pollution - particles from 
wood smoke - contribute between 
23 percent- and 28 percent of the 
biologically active phosphorous 
reaching the lake, based on samples 
collected by the Yellow Bay station. . . 

. . '0 "'fIIo."" __ " 

~po~ summarizes Montana lake, river pollutior 
;OUlA (AP) - A survey 
pollution in nearly two-thirds 
lakes and about 10 percent of 
'eams in Montana, the state 
Quality Bureau said. 

bureau evaluated 979,432 
~f lakes and 178,896 miles of 
LS for the agency's 1992 Water 
'f Report. The study is re­
I every other year under the 
1 Clean Water Act. 
ile lakes evaluated, 62 percent 
.>olluted to the point that they 

couldn't fully support their desig' 
nated uses, bureau officials said. 
The stream survey used the same 
yardstick. 

Environmental specialist Chns 
Levine of the bureau said the survey 
essentially covered all Montana 
lakes and streams. Methods of eval­
uation included measurement appa­
ratUs and professionlll judgment, he 
said. 

The report shows that of the 
heiUthy streams, the number of 
miles in danger of becoming un­
healthy rose from 80 in 1990 to 615 

last year. The figure showing lakes 
in peril did not change substantially 
in the two-year period. 

Part of the reason for the increase 
in threatened streams is that in the 
last two years,' scientists have in­
creased the list of identifiable 
stream problems, said Loren Bahls; 
supervisor of the bureau's ecosys­
tems managment section. 

The report says agricultural prac­
tices and natural contamination by 
arsenic are two significant sources 
of water problems in Montana. 

Removal of water from rivers is a 

. big problem, said George Ochens 
a natural resources lobbyist. 

. "The water quality might be the 
but how much water is therE 
Ochenski said. He' said SOl 

streams literally run dry during 1 
season of agricultural irrigation. 
. Among the states, Montana rar 
third in stream miles and sixth 
lake acreage. 

Natural contarilination of wa 
by arsenic remains a concern .. 
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State sends Arco ~ I 
$635 million bill 

. 
for river cleanup' 
By BOBANEZ 
Associated Press Writer 

HELENA - The state of Montana 
has sent Atlantic Richfield Co. a 
$635.4 million bill for decades 'of 
environmental damage from mining 
in the upper Clark Fork River basin. 

The total is less than the prelimi­
nary estimate of $700 million to 
$800 million contained in a series of 
studies released by the state over the 
past two years. 

Those reports chronicled harm 
done to fish, surface ,and ground 
water, air, soil, vegetation, wildlife 
and wildlife habitat as a result of 
hazardous waste released by Ana­
conda Co. mining operations in the 
Butte-Anaconda area. The affected 
area extends from Butte down­
stream to the Milltown Dam east of 
Missoula. 

The state claims in a federal court 
suit filed in 1983 that Arco, which 
bought Anaconda and its properties 
in 1977, is responsible for paying for 
the damage and clean up under 
federal law. 

Attempts to negotiate a settlement 
stalled last fall and a trial is ex­
pected in early 1997. 

About $300.7 million of the re­
vised estimate is for damaged natu­
ral resources and interest. The state 
has demanded another $326.8 mil­
lion for restoration and $7.8 million 
for the cost of the assessment stud­
ies and enforcement. 

In its report explaining the revised 
demand, the state calls the c1~ims 
reaSonable and minimal. An Arco 
official Monday labeled the demand 

, "unreasonable and unacceptable." 
_ . The state's report said the esti­
mate of past, lost use of natural 
resources in the basin goes back to 
1981 even though hundreds of mil­
lions of dollars in damage occurred 

before then. ' 
In addition, the state said the esti­

mate of future damages assumes all 
of the ruined resources will be 
cleaned up in 20 years. That is a 
generous assumption since clean up 
will not be finished in that time and 
some areas will never be restored, 
the report said. 

It also concluded that the demand 
for cleanup money "does not. even 
approach the true costs of restoring 
all of the resources." ' 

,Sandy Stash, Montana facilitie$ 
manager for Arco, said the company 
has spent about $200 million on 
cleanup efforts in the area over the 
past five years and has plans to 
spend another $70 million. 

The state does not take that Into 
consideration and its demand for 
payment would require Arco to pay 
twice, she said. 

Stasn also said federal law prohib­
its collection of damages when envi-

, ronmental harm and the release of 
hazardous wastes happened solely 
before the federal superfund clean­
up law took effect in December 
1980. The state is trying to co!1~ct 
for damages that occurred over the 
past century, she alleged. 

"We don't think there are dam­
ages that can be collected under the 
law," she said. "Any problems in the 
basin result from practices that were 
a long, long time ago." 

Robert Collins, a lawyer with the 
state's Natural Resource Damage, 
Program, said courts repeatedly 
have rejected that argument. The 
state is claiming damages only for 
environmental harm that has contin­
ued since the federal law was en-
acted, he said. , 

Contrary to Stash's comment, 
Collins said, the state's demand for 
money carefully accounts for what 
Arco has spent so far on cleanup. 
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Q) ,state holds Pony mine meetina~~b~, 
:: I PONX....: State officials will hold an informaliunal ,meeting Thursday 
~ I ~~~. ~~l;~ po~~ to update the p~bli~ and discus~ conce~~ abo~t ,~h,e Pony 

, ~ The meeting will be at 7 p.m. at the Ponysch~lhouse.It ~illbe h~ld by 
"0 the ~onta.n~ pepartm~nt of Health and Envir,onmental Sciences Water 
c 9uahty DIvIsion .. It will be led by John Arrigo, head of the division's 
2 groun~water section, and Terry Webster, a section hydrogeologist Repre­
CI) senta~1V~s of Great American Gold Co., which owns the mill "a~o have 

)0. 

o been invited to attend. ,,', 6 I " ',' 
c .' Recent samplin.g of drinking wat~r wells and springs' in: P~ny turned' up 
o ,trac~s .of cyamde In one well below a tailings pond. The state department is 
~ provldl~g bott.led dri.nkipg water to the,family that has the' well with traces 
~ ,o,f cyamde. I~ IS contll~ulng to monitor drinking water supplies in the area. 
1-, For more information, call Arrigo at (406) 444-5327 or Terry Webster at 
1_ (406) 444-1455. ' 

" 

Pony; gold mill 
..... • • ~ • 0 • 

cle~up on-hold 
, PONY (AP) The ~Ieanup ,of ,company plans to ask for more time, 

cyanide pollution at the Pony gold a state official said Thursday night. , 
mill has been' put on hold until the ' Chicago Mining Corp., the previ­
new owner raises enough money, ous owner, ,operated the gold mill 
and the president of the company from December 1989 until 1991. 
that bought the mill declined The state recently discovered that 

"Th\lrsday to, estimate, when that a pond on the site containing CY!l-
might be. , I, nide-Iaced mine tailings is leaking 

" Joel Barbee; 'president ot Great 'cyanide into the groundwater,'state 
American Gold Co., said the original water specialist Terry Webster said 
plan to begin cleanup March 15 was at Thursday night's meeting. 
unrealistic. A company of~icial told ,State tests have shown cyanide 
The Montana Standard in mid- has leaked through two liners in the 
January that the cleanup would be- 'tailings pond, into a spring and into 
gin on March 15 and last 60 to 90 a well owned by David Zimmerman. 
days. ' , He is chairman of Concerned Citi-

"It's illY naivete that has kept uszens for Pony. 
from being ready," Barbee said after Great American Gold Co. took 
a public meeting on the issue at the over responsibility for neutralizing 
Pony scho'olhouse. "I've learned 'the tailings and repairing the liners 
new things even today." , when it bought the site recently, 

He said the company is close to Barbee said. , 
raising enough money, but also said Jan Zimmerman, David's wife, 

I he did not know how much the said the meeting coinfirmed her sus­
cleanup will cost. He is in.~harge of picions about Great American Gold 

, the cleanup., . ' ',," '! Co.~ , 
, If reopeni!1g the mill turns out not ,"This' company is' i~ the 'same 

to be profitable, the cleanup still will classification as (Chicago Mining)," 
be done, he promised. ' she said after the meeting.' "They 

. The mill cannot reopen until .the have no tra~k record, no money and 
,site is cleaned up and permits ,are , no knowledge about the area." , , ! 

" obtained from the state. ,A plan for, :Chicago Mining folded in 1991, 
cleanup is supposed to be subm\tted leaving behind a string of debts with 
t9 the 'state by. March 1, but the local contractors and landowners. '~ 

~'. • ••• • '.' • 0.' • ..' ~ - • • •• ° -l. 
; Ao ' ..•••. '.'. .. :~ .. 

. .''':'!'. ,,,.>. 
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EXHIBIT. 9 
DAT~---r;-:3~rxlllll!ll--
.SB~O 7%C March 12. 1995 

Memo to: House Natural Resources Conuni t.t.ee 
Representative Dick Knox. Chairman 

Subject Senate Bill 330 

-----.-.,: .-: 

I'm a retired citizen. operat.or of a small business near 
~nlitefish and ,1m representing myself and tJle Citizens for A 
Bett.er FlatJlead. a public interest group of several hundred 
members. 

We are strongly opposed to Senate Bill 330 for several 
reasons: 

1. Montana's water. bOtJl quantity and quality. represent the 
most important economic asset of tJlis State. It also 
represents tJle most fundamental element in our quality of 
1 ife. Several recent surveys in FlatJlead County have 
ident.ified preservation of water quality as tJle most 
important publ ic concern and any degradat.ion is damaging to 
our fut.ure and our children's and grandchildren's future. 

:2. The proposed st.andards changes along witJl changes in tJle 
non-degradat.ion regulations ~"ill have negat.ive impacts such 
as: 

:4: Redefining "High Quality rlaters" will remove many 
state waters from tJle non-degradation rules 
negatively impact.ing water quality in those non 
designated streams and that is unaccept.able to us. 

:4: Modifying non-degradation rules which would allow for 
increased loading of nut.rients such as Nitrogen will 
accelerate the degradat.ion of lakes and streams 
tJlrou'ghout tJle state. 

:4: This does not help maint.ain emplo~/'ffient in the 
extractive industries, it. only enables increased 

. profit.s for tJlose industries. Personnel cost.s are 
always tlle key cost-cutting t.arget in any business. 
Aut.omation will eliminat.e and change jobs in t.his 
industr~' independent of any legislai:.ive action. 

:t: Once pc.lluted, tJle recovery costs will be 
beyond tlle State's capabil i t.~' to fund. e. g.. the 
ARCO sit.e, Lake ~lashingt.on-300 Million, Lake Tahoe­
mul tiple Billions .. 

:3. The Stat.e ~"aters. screams. rivers. and lakes are in tJ1e 
public domain and are tJ1l.1S t11e privat.e property right.s of 
every resident of tJlis Stat.e. Any degradat.ion is an 
infringement. of 010S0 rights. 

,. '. -. 
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We believe t11ere is little if anytl1ing to gain from tl1is 
legislat.ion and EVERYTHING to lose. Thus we urge you to 
table this bill and not pass it through for House 
consideration. 

Respectfully. 

vllv~-::-;,;~~.;& 
Don Spive 
51 Penney ane 
C.oh.m\bia Falls, MT 59912 
257-072lJ. 

.cc Governor Marc Racicot 

...... ",: .. ;.; . 



Statement of Donald H. Kern 

Mister Chainnan and members of the committee: 

My name is Donald Kern, and I have been asked to testify as an opponent of SB 330 and 
SB 331 because of my experience as a hydrologic technician on three national forests - the 
Flathead, the Bitterroot and the Nez Perce. I am not currently employed by nor do I speak 
for the Forest Service, however, my experience more than qualifies me to speak on the 
topic of water quality. I do speak as a Plember of the Board of Directors of the Canyon 
Coalition, a government watchdog group of over 400 members whose primary mission is 
protection of the Greater Glacier Ecosystem. 

SB 330 and SB 331 would prohibit state water quality standards which are more stringent 
than federal regulation except in limited circumstances. This "pennit to pollute" is a slap in 
the face to every Montanan who appreciates our precious clean water supplies. Many 
streams found within the boundaries of this state have been described by both state and 
federal agencies as "some of the most pristine waters to be found in the lower 48 states." 
We have the Berkeley Pit and the largest toxic superfund site in the world to remind us of 
what happens when regulations are not in place. 

Changes in methodology, such as expressing standards in total dissolved instead of total 
recoverable methods are masked attempts to allow further pollution. This bill prohibits the 
state from preventing water pollution from many industrial sources, including mine 
ta.iijngs, cyanide heap leach pads and other wastes, and agricultural sources such as 
feedlots, which are frequently located on or near stream banks. SB 331 also requires the 
state to prepare costly analyses defending Montana's water quality standards which are 
stricter than federal standards. 

Perhaps the ugliest part of these bills is their attempt to remove non-dissolved pollution 
from regulation; essentially eliminating much mining waste and other "chunk-type" wastes 
from regulation. This is totally unacceptable at a time when huge; foreign mining 
conglomerates are pushing to mine every comer of Montana and getting away with it under 
the protection of the antiquated 1872 Mining Law. 

SB 330 and SB 331 would limit the number of streams protected by non-degradation 
standards, and allows increased degradation in the few streams that will remain protected. 
It also limits public participation in some non-degradation detennination to those people 
who have property interests that may be affected by determinations, excluding the general 
public, who are the true owners of our state's waters. Once again, this is a veiled attempt to 
subsidize the mining and timber industries at the expense of the water quality in these 
streams. 

Finally, these bills lower human health standards for carcinogens such as arsenic, and 
increase the risk of cancer by 100 fold, lowering standards from 1/1,000,000 to 1/10,000. 
Are we now expected to subsidize mining with our lives and the lives of our children? 

The proposed changes in these bills are nothing more than attempts to gut more than 20 
years of existirig water quality regulatiOI1.s and open up pristine streams to unacceptable 
pollution. If industry views our current degradation rules as onerous and draconian, then I 
would suggest they look elsewhere to conduct their dirty business. Do not allow industry 
to bully you into lowering our water quality standards to the same standards as New 
Jersey. I strongly urge you to kill these bills and protect the pristine waters of Montana. 

Thank you. 

, 
"0 
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EXHIB'T __ "",:,l~/~ ...... _ 
DATE.?? -23 -9;= g 

BA '33tJ /J€s / 
To I Melnbez:s of the House Natural Resources committee I. ; 

From: Land M. Lindbergh - Resident Qf Greenough, Montana 

Subject: SB #330 and SB#331 

Position: Opposed to SB. #330 and SB#331 in their entirety. 

As a 30 year resident and property owner in the Big 
Blackfoot valley, I ~ deeply concerned with the implications of 
sa #330 and SB #331 tor the long term quality of the waters of 
Montana. Thoae of us who have been working very closely for a 
great many years with agricultural, industrial and environmental 
groups, as well as with state and federal agencies, are terribly 
disturbed by the prospects of such legislation destroying the 
gains that have been made to protect and enhance water quality in 
this state. We ha~e put in a tremendous amount of time and 
effort to get to where we are now with water quality •.• please 
don't destroy in a few ill-considered moments what haa taken . 
years to build into one of the finest examples of responsible 
state law in the united States. Please defeat both of these 
bills, now under consideration by your committee, in their 
entirety. Thank you very much for your serious consideration of 
my strongly held opinions on this legislation. 

Sinj561Y,. ~ 

~~ 
star Route Box 331 
Greenough, Montana 

(1-406-244-5599) 

59836 



TO: Members of the Natural Kesource tommlttee 

FROM: Tne North Powell Conservation Supervisors 

RE: SB 330 and SB 331 

I 
The Supervisors 0)' the North Powen Conservation District ( N.P.C.D. ) would 
lik.e to go on record as opposing SB 330 and 58 331. We feel that it is 
important 111a1. the AgriculLure Industry show itself in support of good water 
quality regulations that improve Montana's water quality; not degradate it at 
the hands of mLindustry. The N.P.C.D has initiated The Nevada Creek 
Watershed Proiect which has put Agriculture in the Blackfoot Valley in the 
lead for BMP's in relation to water quality and land stewardship. In 
conclusion; we feel that we need to work together. not compromise. the 
pristine water that we all work and live for jn Montana. 

Thank you Cor your time and consideration on these bills. 

James Stone - Member 

Dav id Cochran - President. 

Dayid Mannix - V ice President 

Tracy Manley - Member 

Mid: Goetle - Member 

~ .: 
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Date: 3-13-95 . / I _I 
V ~ VV v.;t-s:rv--­

From: vicki Watson, Assoc. Professor, Biology, U. Montana 
To:, Montana House Natural Resource committee 

RE: comments on SB 330 and 331 

The last legislature directed the DHES to revise its nondegrada­
tion rules and water quality standards. These were carefully 
revised over a 2 year period with much input from scientists and 
a wide range of interests. Nobody got everything they wanted, but 
the process is probably the best we could have done. These new 
rules have just been put in place. Give them a chance to work. My 
reading of SB 330 and 331 is that they would be harder to en­
force, cause more delays and legal wrangling, and give much less 
protection to human health, environmental quality and property 
values. They are too flawed to be salvaged by amendment. I urge 
you to stop these bills in this committee. 

Here are some of the'things SB 331 would do if passed: 

* Make it harder for the Board of Heal th to adopt rules more 
stringent than general federal guidelines (which are set as the 
minimum acceptable levels); yet makes it easier for dischargers 
to get the Board to set site-specific standards for them that are 
weaker than the general federal guidelines. 

* Greatly weaken water quality standards-- allowing a 1000 fold 
increase in cancer death risk from arsenic and a 10 fold increase 
in cancer death risk from other carcinogens. There are about 110 
carcinogens with standards and many more that don I t have stan-
dards. Given the Montana population, this could translate to as 

,much as 800 more deaths from arsenic and about 1000 more deaths 
from other carcinogens. Do you want to be one -those statistics? 

* Charige standards for metals to a form for which EPA has provid­
ed no guidance. DHES would have no meaningful way of enforcing 
such standards. 

* Weaken protection for groundwater--changes in groundwater are 
not significant degradation as long as nitrate stays just a bit 
below the level at which the water becomes unfit to drink--appar­
ently all other aspects of the groundwater can degrade as long as 
nitrates remain barely acceptable. There are many things wrong 
with this view. 1) Other substances can degrade groundwater 
besides nitrates. 2) Allowing substances to degrade to a point 
just short of the standard gives little protection in groundwater 
due to the uncertainty of characterizing groundwater. 3) Nitrates 
do not just harm water for drinking. If nitrates are allowed to 
rise to these high levels" many streams and lakes in Montana 
would become more enriched and would experience increased algae 
levels and reduced water clarity. Jack Stanford of the Biological 
station at Flathead Lake speaking before the Board of Heal th 
stated that such a rise in nitrate levels in groundwaters around 
Flathead Lake would likely harm its quality significantly. 

1 



* Require that the Board of Health downgrade the classification 
of certain streams, and abandon the goal of restoring them. 
Many streams in the state that were damaged by poor historic 
mining practices were given classifications based on what they 
were like before the damage, with the intent of reclaiming these 
streams. Now the board would be forced to write off these streams 
and let them be classified industrial sewers. 

* Require that standards be "cost effective and economically, 
environmentally and technologically feasible". But the bill does 
not def ine these terms. Lawyers would spend a lot more time 
arguing over what this means for every single permit than was the 
case when all dischargers simply had to meet health and environ­
mental standards. Who says what is 'economically feasible'? The 
discharger pays the treatment bills but does not pay Montanan's 
medical bills or replace the lost fish. And what does 'environ­
mentally feasible' mean? The usual explanation I am given for 
this is that some unpolluted Montana streams (such as those 
flowing out of Yellowstone) have some metals levels that exceed 
standards, so the standards should be as high as those naturally 
poisonous streams. This makes no sense. There are naturally 
poisonous mushrooms in the woods; does that mean we should allow 
poisons on all our foods to rise to the level where they are as 
poisonous as those mushrooms? 

* Would allow groundwater to be pumped and discharged into sur­
face water without. a discharge permit or nondegradation permit as 
long as the groundwater was not altered from its 'ambient quali­
ty'. What if the water was pumped from a mine where the ambient 
water quality was contaminated by historical mining in the area? 
Or, as often bappens, the pumping of groundwater starts the 
process of acid rock drainage which contaminates the water before 
it ever reaches the pump? Or if contaminated groundwater was 
being pumped up after a spill? Or the groundwater is naturally 
salty and makes the surface water more salty? All of these would 
degrade the surface water and possibly even violate state stan­
dards, but without tracking through a permit, we would not know 
this until too late. '. 

* Existing law says it was unlawful to place wastes in a location 
where they are likely to cause water pollution--the new law says 

. where they will cause water pollution. We can rarely say for 
.certain that land disposed wastes will get in surface water. So 
now wastes can be placed where they are likely to cause water 
pollution as long as it is not certain that they will. Moreover, 
any waste put there with a federal or state permit is assumed not 
to pollute waters even though no water quality agency reviewed 
that permit. We have a lot of waste sites around the country 
permitted by other agencies .~hat are now polluting the water and 
costing a lot to clean up. 

* The entire section on administrative actions and penalties 
taken when the law is violated seems to be stricken by 331. Does 
that mean there is no longer any penalty for violating this act? 

2 
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And what about S8 330 which amends the Nondegradation Law? 

This act repeals the Nondegradation law by redefining degrada­
tion. Formerly, degradation was any worsening of water quality. 
SB 330 says degradation is the lowering of water quality in a way 
likely to affect a beneficial use. In the recent past, policy 
makers in OHES stated that the standards protect beneficial uses, 
so until standards are violated, beneficial uses are not affect­
ed. Hence there is no degradation until standards are violated. 
Yet the intent of the nondegradation law is to prevent water that 
is better than the standards from degrading to the standards. 
Catch 22. 

SB 330 also redefines high quality waters. (whose high quality 
must be maintained). In existing law, all state waters were high 
quality for any parameter (a measure, like the amount of copper) 
that was better than water quality standards. So even if one 
parameter was at or below the standard, all the other high quali­
ty parameters were to be maintained. So all state waters were 
high quality in some way and worthy of protection. Under SB 330 
high quality waters do not include any that are not capable of 
supporting any of their designated uses. Many Montana waters are 
designated as not fully supporting their designated uses based on 
a parameter that does not meet standards. So if even one parame­
ter exceeds the standard, the water might lose its high quality 
status and all its parameters could be allowed to degrade. Do we 
allow many of our waters to degrade to New Jersey conditions 
because we mistakenly allowed one parameter to degrade? 

SB 330 also declares that streams that flow only a short time in 
the spring are not high quality ~aters worthy of protection from 
degra~~on even though these streams can be important for spawn~ 
ing-and migration according to fisheries biologists. 

SB 330 also says that most of us Montanans have no interest in 
water quality. It redefines 'interested persons' who may chal­
lenge the Board of Health's decisions on whether or not to allow 
degradation of state waters. Formerly, anyone of us who showed 
our interest by submitting oral or written testimony on the 
Board's preliminary decision could challenge their final deci­
sion. Under SB 330 they can be challenged only by those wishing 
to degrade the water or by someone who owns property that would 
be directly affected. Perhaps we could claim our bodies are our 
property and would be affected if we unwittingly took a drink or 
ate a fish from the wrong place. 

Formerly, the OHES was required to review permits to degrade 
state waters every 5 years to see if a technique had been devel­
oped that would allow a discharger to stop degrading state wa­
ters. Under SB 330 the OHES may do this, but is not required to. 
Given budget cuts, the OHES won't be doing anything it is not 
required to do, so even if a low cost technology comes along that 
would make degradation unneccesary, it won't be used. 

3 
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Many people in Montana have the mistaken notion that the laws 
that protect our air, water, land and wildlife hurt our economy. 
Two of the strongest parts of our economy are our tourism indus­
try and our real estate values. Many people visit Montana and 
many others relocate here for retirement or to operate small 
businesses. These keep our economy healthy. Mining is a relative­
ly small part of our economy according to studies by U. Montana 
economists. Weakening our water quality and land reclamation laws 
in the name of helping our economy is counterproductive. Protect­
ing our high quality environment is the best way to keep Monta­
na's economy healthy in the long term. 

---_ ... -. 

4 
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My name is Paul Hawks. I am a th~d generation rancher from Melville. 

My father-in-law is fond of saying "people are sick and tired of being 
regulated to death". Understanding that sentiment has a lot to do with how 
this debate turns out. I t is th'e message that many of you think the mandate 
of the last election is about. And I believe that is where most of the 
agricultural proponents of this blll come from. 

Government is often inept and is an easy target. But you can't legislate 
morals and ethical stanOards. And in tOday's world of big government and 
big business, morals are often lacking because there is no direct stake in 
the outcome of decisionmaking or the bottom line -is the only thing that 
ultimately matters. 

Most of us in Montana, and particularly in rural Montana, have high 
ethical standards because we are still very dependent on neighbors for our 
prosperity. We tend to share common values because its necessary for the 
community's wellbeing. And we're proud of our clean water and landscape. 

Some of you may know that a large multi-national corporation or an 
absentee landowner is a different kind of neighbor. There are many Umes . 
conflicts. Goals or ways of doing business are different. Often there is 
mistrust because common values are not shared. If resources are ruined, 
they are gone, maybe forever, ruining the prosperity of future generations. 

Ideally regulations protect the common good, but there is rarely 
agreement as to how that is achieved. The proponents of SB 330 would 
argue that the goal is to comply with federal water quallty standards. This 
will allow bus:iness to prosper and the water to be protected. 

The problem is that this state has very high quality water and for 23 
years we have had a nondegradation philosophy (although we cannot say a 
policy), I would argue that the proponents want the nondegradation policy 
repealed. I believe if that's what they want, then say so, and don't sneak in 
the back door through 5B330. 

So I guess your job is really quite simple. If you believe Montana's water 
should only meet minimum standards then you vote for this bill. If you 
believe Montana should attempt to protect our most precious resource ... and I 
don't mean water, I mean "high quality"water, then you should vote no. I 
believe this issue is the most important issue facing Montana's long term 
future, and if you're intent on pushing these bi 11s forward, then I would 
suggest that you let Montana's voters have the final say. 



• .,.., "-:'.' ~. - -- • ~. ! • "' - ~ 
~, , '. . 

0";'"" r.~~.~.';''':·::'''··!,::.~·'i~~o:;..J:.~·>;'·",,_~.:·:~o .. ~ .. ;:.:. ... ::; ;: . .":'~ 'C.; .. ~';. . " :' ' .. ' .;. . ~. 

EXHIBIT--:.I...;;;.S~ __ 
DATE 3-/8 -f§s= 
::Il 330 {SB..::J3( 

Testimony Concernng SB330 and 5B331 

Mr. Chairman~ my name is Jim Curtis. '1 live at 1318 
abad Drive, Missoula, MT. In presenting this statement 
representing the Montana Chapter o~ the Sierra Club, but 
also representing mysel~. 

.. 

Khan 
I am 
I am 

The Montana Chapter strongly opposes 5B330 an SB331. In 
opposing these two bills we are proud to associate ourselves with 
the many other organzation and the many ordinary citizens o~ 
Montana that have helped in the team e~~ort to assure that one o~ 
Montana~s most important and precious natural resouces, clean 
water, has been protected by good state legislation. 

Suddenly, in 1995, we ~ind .ourselves astounded and angered 
that the protective laws that have served Montana well ~or the 
past two de~ades are under ~rontal attack, apparently ~rom indus­
tries who stand to pro~it by being allowed to make clean waters 
unclean, and sa~e drinking water less sa-fe. 

Granted, .these laws are not per~ect, but their imper~ec­
tions are not those that have been alleged in the Statements o~ 
Intent ~ound in SB330 and 5B331. The regulations ~or protection 
o-f our clean waters do not lack in scient~ic justi~ication. The 
system is not broken. The only signi-ficant ~laws are that the 
proective laws need to be strengthened, not weakened, and they 
need to be more e-f~ectively implemented and en~orced. 

Mr. Chairman, I would be interested to meet the legislator 
who can truly state that he was elected on a plat~orm to pt-omote 
the pollution o-f' Montana~s clean ground and sur~ace waters. I~ 

any Montana voters thought they were voting to make their streams 
less abl~ to sustain ~ish and aquatic li-fe, they were ~ew and ~ar 
between. I do not believe that Montanans thought they were 
voting to have the waters ~rom their wells and municipal water 
supplies made less sa~e to drink, more likely to cause cancer • 

. ....... , 

I-f you do not have a mandate ~rom the majority 
voters to make the waters in this state less sa~e and 
oniy motivation ~or this legislation has to be coming 
who will pro~it -from a license to pollute. 

o~ Montana 
clean, the 
~t-om those 

The question be~ore ·this committee is really very simple. 
Are you going to grant that license to potential industrial 
polluters? We in the Montana Chapter sincerely hope that the 
answer is a resouding liND." 

'. 

. . . 
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March 13, 1995 

House Natural Resources Committee 
Montana's 54th Legislative Assembly 
Capitol Station 
Helena, MT 59620 

":.: .•.. -

SB 330 and SB 331 - Efforts to Weaken 
Montana's Water Quality Laws 

Dear Natural Resource Committee Members: 

310 WEST SPRUCE STREET 

MISSOUu., MONTANA 59802 

TELEPHONE: (406) 542-5000 
FAX: (406) 542-8920 

We are writing to urge you to reject efforts to weaken the 
state's Water Quality Act provisions which protect Montana's 
nationally-recognized high quality waters from degradation. 

Montana is experiencing renewed economic growth and vitality 
because it has clean water and good overall environmental 
quality. We represent a number of growing and successful 
businesses in Montana that would not be here if it wasn't for our 
clean water and our high environmental quality. The changes 
being proposed in SB 330 and SB 331 will result in a lowering of 
water quality, and increased risks to the health of Montanans for 
generations to come. 

We·believe these proposed changes send the wrong message to 
Montanans and others interested in investing in our state, and in 
the long run, will be a detriment to our economy. Montana's 
reputation for world-renowned trout fishing and recreational 
opportunities will be damaged if we weaken existing water quality 
laws. 

In 1971 the Montana Legislature adopted a nondegradation 
policy that prohibited new and increased sources of pollution 
from degrading Montana's high quality waters. This 
nondegradation policy was modified in 1993 through SB 401, in an 
effort endorsed by the Department of Health and Environmental 
Sciences, the mining industry, municipalities, and other 
regulated industries. We have not yet had an opportunity to 
implement and test this new law, and· the regulations adopted by 
DHES. 

We believe that weakening Montana's water quality laws as 
proposed in SB 330 and SB 331 would constitute an 
unconstitutional. legislative act. Article IX, Section 1 of the 
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Montana Constitution prohibits the Legislature from allowing any 
degradation of Montana's high quality waters. The proper· method 
for allowing such degradation, as required by the Montana 
constitution, is to submit the issue to a vote of the people. 

The history of the Constitutional Convention supports the 
position that the Montana Legislature cannot provide for the 
degradation of Montana waters. The comments on the majority 
proposal clarify that this section applies to water, and that 
Montana's waters cannot be degraded: 

Subsection (3) mandates the legislature to provide 
adequate remedies to protect the environmental life 
support system from degradation. The committee 
intentionally avoided definitions to preclude being 
restrictive and the term "environmental life support 
system" is all encompassing including, but not limited 
to air, water, and land and whatever interpretation is 
afforded this phase by the legislature and courts; . 
there is no question that it cannot be degraded. 
[Emphasis added.] 

Vol. II, Proceedings of Constitutional Convention of State of 
Montana, pg. 555 (1971-1972). This prohibition on degradation is 
further supported by comments of Delate C.B. McNeil from Polson, 
who stated that, "our intention was to permit no degradation of 
the present environment of Montana and affirmatively require 
enhancement of what we have now." Vol. IV, Proceedings of 
Constitutional Convention of State of Montana, pg. 1205 (1971-
1972). 

We ask you to reject the recent efforts to expressly allow 
pollution and degradation of our waters to the detriment of the 
public's health and Montana's environment. If yo~ have any 
questions regarding these matters, please feel free to call. 

Sincerely, 

;::~wney:s~: 
Grant D. Parker . 

c: Governor Racicot 

£\n-c\haentrea.ltr 



EXHI~IT Iff, 
DAT~.3 ---1.3g!? 
SB.3.X> '1;5/3 .3 .<:1 

We the undersigned strongly oppose any measures that would 
weaken Montana's water quality laws. In our view, Senate 
Bills 330, 331, and 382 are a giant step backwards in our 
efforts to maintain clean water in our lakes and streams. 
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EXHIBIT .If!/! (j: 
DATE :5-/3 ,-tJ ~ 
S8 :330~ 5B?3) 

Ladies and Gentlemen, 
I am not a lobbyist or a special interest. I am an average concerned 

voting citizen. 
Hasn't this state and this country paid enough for the ungu~rded 

environmental henhouse? Does history always have to repeat itself? 
Most resource users don't pay much of anything for the land they use 

or raw materials they extract. Can't they at least be forced to extract or 
use the resources in the most scientifically sound methods available to 
prevent degradation of these multi-use lands we all hold as precious? 

Allowing industry to write legislation is wrong! Allowing industry 
to write environmental legislation is ludicrous! If we protect these lands 
to the best of our ability, then their worth will only appreciate 
exponentially for all future generations to come. 

Thank You! 
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MontPIRG 
Montana Public Interest Research Group 

360 Corbin Hall - Missoula, MT - (406) 243-2908 

Testimony Against Senate Bill 330, March 13, 1995 
Chairman Knox and members of the House Natural Resource Committee: 

\ .. :. 
I . 
\. 

For the record, my name is J.V. Bennett, for the Montana Public Interest 
Research Group, or MontPIRG. 

MontPIRG is a non-profit, non-partisan research and advocacy organization 
working for good government, consumer rights and sound environmental 
protection. MontPIRG represents over 4000 members in Montana, with 2200 
student members, and is funded with membership donations. 

As an organization advocating good government and sound environmental 
protection, MontPIRG rises in opposition to Senate Bill 330. 

Montana's high quality waters are one of our greatest resources, a resource 
Montana has wisely sought to protect over the last 25 years. Senate Bill 330 
would undermine protection of high quality waters in Montana by allowing 
degradation of pristine streams. 

....... 

Senate Bill 330 redefines degradation and high quality waters in a way most 
likely to benefit polluting industries, not the average Montana~. Instead of a 
precautionary approach which considers it worthwhile to keep clean waters clean, 
we would allow the degradation unless it was likely to affect an undefined 
beneficial use. This is likely to place the burden. of proof on the public wishing to 
maintain water quality . Since much is still unknown about the effect of various 
pollutants on the health of humans and the environment, these new definitions are 
a presciption for future trouble. As a policy we should need a good reason to 
pollute currently clean waters, rather than encouraging pollution unless there is 
an obvious reason to keep them clean. 

Another. problem with Senate Bill 330 is it removes the public from the process 
by changing the definition of affected persons. Under this bill they would only be 
"persons who have a property interest that may be affected". Water is a public 
resource and its purity a public good~ For that reason removing concerned 
members of the public runs against the principles of our democracy. 

For these reasons MontPIRG urges you to table this ill conceived attempt to 
weaken protection of Montana's streams and rivers. 
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BoussardlRcJ(el 
'TWo Hcllrt Creek 
24425 Doney Rd. 

Arlce, MT 59821 USA 
Pllone-( 406)-726-3357 
fax-(406)·726441360. 

March 9. 1995 

To: ,House ot Representatives 
Natural.Resouroes Committee 

From: Dana Boussard. 24425 Doney Rd. Arlee. MT 59821 

Re: SB 231, 349, 362, 330, 331 

.'. 

As a concerned Montana cItIzen, I am writing to urge you to vote no on the above 
Senate bills. They will degrade and destroy Montana's precious resources. All of 
these bills weaken Montana's strong environmental laws---Iaws that we citizens who 
deserve a clean envIronment for ourselves and our children. have fought for over the 
last 20 years. 

Uving in "The Last Best Place" Is a honor for all of us. That name was coined by the 
state for Its pristine qualities of air. wa1er. and scenery ...................... DQ! for its polluted air, 
its clearcut forests, and Its dIrty streams! 

Please vote NO on these billa and save Montana's. true assetsl Once 
,they are gone ..... they are gone. 

ItA 
c:::::.:> 
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March 12, 1995 

Memo to.: House Na"tural Resources C-o.mmi ttee 
Represent.ative Dick Knox, C-hairman 

Subject Senate Bill 331 

EXHIBlT :l tI: 
DATE 3-/5 '-9~-
SB 33/ 

I t m a ret.ired ci tizen. operator of a small business near 
Whi tef ish and am 1--epresenting mysel f and tlle C-i tizens for A 
Bett.er Flatllead, a public interest group of several hundred 
members. 

We are strongly opposed to. Senate Bill 331 for several 
reasons: 

1. Mo.ntana t s water , botll quanti t.y and qual i ty. represent 
tile most important econc'mic asset. o.f tilis St.ate. It. also 
represents the most fundamental element in our quality of 
life. Several recent surveys in Flat.head C-ounty have 
identified preservation of wat.er qualit.y as tile most 
import.ant public concern and any degradatio.n is damaging to 
our fut.ure and our children t s and grandchildren t s future. 

2. The prc'posed standards changes along wi til changes in the 
no.n-degradation regulations will have negat.ive impact.s such 
as: 

:4: An increase in toxic disease causing agents for ever 
degrading quality of life and tilat is unacceptable to. 
us. 

:4: Modifying no.n-degradat.io.n rules which would allow for 
increased loading c,f nutrients such as Nit~'ogen ~..,ill 
accelerate tIle degradatio.n o.f lakes and streams 
tllrt.:.,ughout the state. . 

:t: This does not help maint.ain emploYll'lent in tile 
exti'active indust.ries, it. o.nly enables increased 
prof its for t.hose indus t~'ies. Personna 1 costs are 
always tile key cc.st-cut.ting target in any business. 
Automation will eliminate and change jobs in tilis 
indust~,y independent o.f any legislative acl-..io.n. 

:4: This legislat.ion will surely damage tile St.at.e I s case 
against ARCO while at tlle same time tilis legislature 
is considering additional funding for tilat 
litigation--doesn't"make sense. An o.pinio.n from the 
At.t.orney General o.n tllis aspect is needed. 

:t: Once polluted. tlle recovery cost.s will be 
beyond t.he Stat.e t s capabil i ty t.o fund. e. g.. t.he 
AR(::'O sit.e, Lake ylashingb ..... m-300 Million, Lake Tahoe­
multiple Billions. 
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3. The St.ate waters. streams. rivers, and laJ.:::es are in tlle 
pul)lic domain and are tinls the private propert~l right.s of 
every resident of Ulis State. Any degradat.ion is an 
infringement of tll0se rights. 

We believe tllere is little if anyUling t.o gain from tilis 
legislation and EVERYTHING to lose Unls we urge YQut.o table 
it and not pass it tlu.'ough for House considerat.ion. 

Respectfully. 

1fA~ ...... 
Don Sp'v y ~ 

.51 Penn Y L~ 
Coltunbia Falls, MT 59912 
257-072<' 

. co Governor r.farc Racicot 
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House Natural Resources Committee 
Helena, Montana 

Chairman Knox and Committee Members, 

I am Alan Rollo, representing the Montana Wildlife Federation. I would like to 
start by thanking the sponsor of SB 331 for being concern~d about the business 
climate of this state. We do feel though that this bill has missed that mark 
significantly and for that reason the we oppose it .. 

A key issue here today is why should this bill push primarily ~ industries 
agenda to impact so many other worthy businesses in Montana. This state's waters 
are the hub to many businesses that ensure a diversity in our economic world 
which makes it hard for us to see the rational for this bill. I am not just 
talking small dollars here with the other businesses, I am talking major 
contributors to our tax base, such as: the non-resident tourism industry that 
brought in $1.2 billion last year, the angler business that brings in 
approximately $205 million annually, the agriculture community that irrigates 
over 1,700,000 acres and has over 2,500,000 head of cattle, the in-state . 
recreational trade, other local community businesses that utilize alot of water, 
let alone the communities themselves that require water for their citizens. All 
have one common denominator - clean water. 

The next significant issue is the amount of water quality problems that Montana 
citizens are contending with, with our current water quality laws and we want to 
relax them more. I have brought only a few examples of where people that want 
the law changed have already caused significant problems to individuals water 
supplies which I have attached to my testimony. People can replace alot of items 
that they acquire but they cannot replace their loved ones or easily clean their 
degraded water once contaminated. 

The last key point is the fiscal requirements that apply to this bill. In a 
time o·f budget constraints why should we modify the water quality laws 
considerably after two years of heavy debate and numerous hearings around the 
state. $116,000 to rewrite the water quality standards is a large dollar figure 
and then you have the major confusion as everyone tries to understand the new 
law, only two years after the last major rewrite of the water quality laws. 

What I have mentioned today should not be considered lightly, for the 
businesses that I have mentioned are just a few that allow Montana to maintain a 
steady and healthy economic growth, not the boom and bust of earlier years seen 
with some industries. We must look at all businesses when we look at this bill. 

So in recap, there are three key reasons that I would like to suggest, would 
enable this committee to feel good about tabling this bill: 

1. ~conomics of other good businesses in Montana; 
2. The health and welfare of our citizens; and 
3. The time and money just spent to reaccomplish the water quality rules. 

For those three reasons alone,we request that this committee table SB 331. 
Thank you. 

"(j;Z~ 
Alan Rollo 
Montana Wildlife Federation 

Six Decades of Preserving Our Hunting, Ft'shing and Wildlife Heritage ..... _.~ Prinledon W RO<)'dOd Po 
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~c--r7 (406) 444-3186 

Governor Racicot 
Room 204, State Capitol 
P.O. Box 200801 
Helena,MT 59620-0801 

Dear Governor Racicot: 

FAX: (406) 444-4952 
March 9, 1995 

As the group you charged with developing a recovery strategy for bull trout, we are aware of 
a number of bills pending before the Legislature which may affect our work. 

We today forward to you a memo prepared by our Scientific Group which expresses concern 
. over four bills which may adversely impact bull trout recovery. In addition, Montana Fish, 
Wildlife & Parks has informed us that HB 192 may constrain our ability to work with local 
watershed groups in developing watershed recovery strategies. There may be other bills which 
will affect, positively or negatively, bull trout restoration. 

We do not have the time to fully investigate each of these bills, nor do we have a structure 
which makes it easy to either oppose or support ~ific legislation. We all recognize, however, 
that the work of the Legislature may affect our 'ability to successfully complete a bull trout 
recovery plail. Given this, we hope that you will take ~ goals for bull trout recovery fully 
into account as you consider the merits of the laws being passed by this Legislature. 

Iss 

Sincerely, 

~)Y;ud-
fCiYLarry Peterman, Chairman 

Bull Trout Restoration Team 
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TO: Bull Treut Rest.ration Greup 

FROM: Bull Trout scientific Gr.up 

"' . 

3/11/95 

The Scientfic Group has reviewed the implications of . the 
following bills by discussing their content~ith staff, of the Water 
Quality Bureau, Dept. of sta~e Lands, and F1Sh, wildl~fe and Parks 
and feels that they are in conflict with hull trout restoration. 

The group was split on what to recommend to the Restoration 
Group. Generally, half ot the scientific group recommends that the 
Governor veto these bills if they reach his desk in their present 
form. The other half suggest ":hat we inform the restoration team of 
the problems with the bills a~d they decide what to recommend to 
the Governor. 

Any other bills that w~:l lower water quality standards, or 
cause land use changes tha"C negatively ilnpact water quality or 
aquatic habitat should be re'liewed for their impact on bull trout. 
If they will potentially have negative impacts ~~ey should be dealt 
with in a similar fashion as the !ollowinqbills. 

HB20l 4~- ~S" 
~ept. of State Lands wou:d be required to cut SO Million board 

feet of ti1'l\ber annually from state owned tilnber lands. One imporant 
reason DSL does not cut tl'.at much now is that they take into 
account· cumulative watershed effects, so they mitiqate for 
surrounding land practices. :~ this bill passes, they will have to 
be more aggressive in their -:.ilnber harvest. This bill ~ make 
their policy for mitigation ~ore difficult. ~~ 

Bull trout are dependent on heal ~y watersheds, and impairment 
would have neqative impacts -:'0 bull trout populations. 

HB 263 
. Dept. of State Lands would have to manage their lands for 

maxim~~ income to the State, DSL would have less flexibility to 
pr?tec~ fisheries resources :~ke they did when they made it policy 
no~ to harvest timber in SHZ's and to review and fix any grazing 
problems in bull trout stre~s. 

SB 331 

Changes the water quali~~' standard for metals in streams from 
tota~-=!:'7coverable metals. to =:"ssolved. This means than instead of 
aCi~~-:{ln~ the samples and extracting all of the e?Ologically 
ava __ aole metals for analys~5, the samples would be f~ltered and 
analyzed. Typically, this '.'ould mean some relaxation of the 
~~a~dardformetals. Metals :~ the sediments would not be inclUded 
In I,.he standards. Even -:""1oug.-: met:als that: are in particulate are 

" 
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March 9, 1995 

The Honorable Marc Racicot 
, Governor 
The State of Montana 
State Capitol Building 
Helena, Montana 59620 

Dear Governor Racicot: 

."' •• ' ;",..< •••• 0-.· ... 

P ... ' 
~ Plum Creek Timber Company, LP. 

Aathead Unit 
20S0 Highway 2 West P.O. Box 8990 
Kalispell, MT 59904-1990 
40enSS-1498 

As a member of your Bull Trout Restoration Team, I want to share my opinion on the comments 
regarding pending legislation forwarded to you by the Team: from our Science Group. 

Based on the conversation at the Restoration Team meeting, I do not believe that either the Science 
Group or the Team itself have sufficient information on which to base their concerns with pending 
legislation. I believe that more detailed and accurate information regarding the legislation is available 
from the various state agencies that have evaluated these bills. 

Plum Creek remains committed to working towards constructive solutions based on sound scientific 
analysis to recover bull trout, as evidenced by our participation on the Restoration Team as well as our 
research and actions on the ground. ' ' " 

n 
f Operations ' 
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Northern Plains Resource Council 
EXHIBIT ..1" '5 
DATE 3-/3 -g .; 

Testimony of Julia Page 
S8 :33/ 

for tbeNorthern Plains Resource Council 
on Senate Bill 331 

before the House Natural Resources· Committee 
March 13, 1995 

Mr. Chairman, members of the Committee, for the record, my name is 
Julia Page. I live in Gardiner, Montana where I operate a whitewater rafting 
company. I am speaking today on behalf of members of the Northern Plains 
Resource Council. 

I am here today to express our deep opposition to Senate Bill 331. Senator 
Beck's bill also was written by lobbyists and lawyers for the mining industry. 
Taken in concert with SB 330, .it would remove most of the protections that have 
enabled Montana to retain an enormously valuable natural resource which is 
rapidly disappearing elsewhere - clean water. 

In SB 331, the mining industry again wants to change our laws because it 
claims strict protection of clean water is unfair, h?o restrictive and too expensive. 
Again, I say· Montana's water resources are exceptional and they require and 
deserve exceptional protection. 

New section 2 of SB 331 requires the establishment of site-specific water 
quality standards at the request of members of the regulated community. The 
only practical reason for requesting site-specific· standards is to obtain lower 
standards. Therefore, this provision of the·. bill will just make it easier for 
polluters to exploit Montana waters that are already damaged and continue to 
pollute them further. This is a direct contradiction of the goals of the federal 
Clean Water Act, the Montana Water Quality Act and the state Constitution which 

. are to protect, maintain and improve water quality. (Page 4, lines 14-20) 

Like its companion SB 330, this bill redefines degradation to allow more 
pollution of state waters. (page 4, line 30) 

SB331 changes the defmition of "state waters" so if an industry or anyone 
impounds state water, it would no ionger be protected as "state waters". Since 
most impoundments leak or seep into groundwater, this provision provides yet 
another way to hurt the quality of Montana's water. (page 7, lines 6-7) 

Ri11in(J~ MT "9101-2116 (406) 248-1154 

, . . 

®~3 

.. 

" 



,'. " ...... ,. >~ • ,: ... ~~_ ... _.,_.f,~'-<1' .... ;;--. :.. ... ,:: .... :*~ .•. ~:-:- .......... :...:.o>.,~". ~ _',. ;', •• "lJ._ .,,"',. ..... _.'", 
' ...... _ "_ .•• __ • z • •••. ... ..• • 

MontPIRG 

'''H'Srr. J L'.r:,1 'r~ 
. ~ATE 3-/ h? -Z~"-
itt ~.2 I , oan!liriU!ll 

Montana Public Interest Research Group 
360 Corbin Hall - Missoula, MT - (406) 243-2908 

Testimony Against Senate Bill 331, March 13, 1995 
Chairman Knox and members of the House Natural Resource Committee: 

For the record, my name is J.V. Bennett, for the Montana Public Interest 
Research Group, or MontPIRG. i 

MontPIRG is a non-profit, non-partisan research and advocacy organization 
working for good government, consumer rights and sound environmental 
protection. MontPIRG represents over 4000 members in Montana, with 2200 
student members, and is funded with membership donations. 

As an organization advocating good government and sound environmental 
protection, MontPIRG rises in opposition to Senate Bill 331. 

Senate Bill 331 would allow the pollution of Montana's waters by prohibiting the 
state from preventing water pollution from industrial sources. By prohibiting the 
state from adopting rules more stringent than federal standards without 
exhaustive and expensive studies, this bill is likely to doom Montana to the quality 
of water found in states like New Jersey. 

Moreover, Senate Bill 331 would lower the acceptable cancer risk for heavy 
metals to 1 in 10,000 and for arsenic to 1 in 1000. This is simply an unacceptable 
risk. to human health regardless of the purported' benefits. 

Senate Bill 331 also has the questionable effect of allowing the placement of 
wastes near water without water quality review if the placement is authorized by 
another permitting authority. This removes an important guarantee that potential 
effects to water quality by a permitted activity will be considered. 

For these reasons MontPIRG urges this committee to table this attempt to weaken 
the laws protecting water quality. · 
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MISSOULA CITY-COUNTY HEALTH DEPARTMENT 

301 WALDER ST 
MISSOULA MT 59802-4123 
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Dick Knox, Chairman 
House Natural Resources Committee 

Mr. Chairman, members of the committee, 

'(l~ (406) 523-4755 

EXHIB'T e11~. = 
DATE_3-J.3 -=~7?'., ,r 
S B ;331 .j ,-~.;> ,:,;..::t. 

The Missoula City-County Health Department is opposed to those 
modifications included in senate Bill 331 which substantially 
weaken state law. Missoula County is responsible for the operation 
and maintenance of 3 state permitted community sewer systems which 
accept and treat effluent from homes and businesses in communities 
such as Lolo, Clinton, El Mar Estates, and Golden West. We do 
everything in our power to insure that these systems are properly 
operated to meet state requirements, but also to guarantee that our 
discharge has the lowest impact on state waters that is achievable 
by our equipment. We view the use of our state waters for effluent 
discharge as a privilege that needs to be carefully protected. 
Residents of Missoula county place an extremely high value on the 
quality of our waters and we realize the fragile nature of our 
lakes rivers and aquifers. 

. Even with the current water quality rules, we know from research 
conducted by the Department of Fish Wildlife and Parks that the 
Clark Fork River in Missoula County has far fewer fish than a 
stream of its type should have. How can we expect to reverse this 
situation with a weakened water quality law? 

The residents of Milltown have had to find a new source of drinking 
water, the water, that those homes had used for decades was 
contaminated with arsenic. Weakening the standard for arsenic will 
not bring that aquifer back into use.· Missoula will be saddled 
with the discharge of two to twenty pounds per day of arsenic for 
the next couple thousand years into the headwaters of the Missoula 
aquifer which is the sole source of drinking water for nearly sixty 
thousand people. 

Septic systems in the Linda Vista area have seriously polluted area 
drinking water wells with bacteria and nitrate. In fact, roughly 
25 percent of the water in these wells originated in a septic 
system. This bill would allow that same percentage of 
contamination from septic systems using level two treatment and 
still rank it "norisignificant" with regard ~o non-degradation. 

With these comments in mind we make the following recommendations 
for amendments to this bill: 

strike new section two in its entirety. This requires the 
Board of Health to adopt weakened site specific standards when 
someone pollutes an area so badly that it becomes a state or 

,. 
;,-::' 
;t-, 
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federal super-fund site. It makes no sense to require a lower 
set of standards for those who have the greatest impac~ on our 
water resources. ~ 

strike the amendment to the definition of non-degradation in 
section 3. One of the purposes of non-degradation is to 
provide an adequate margin of safety to prevent devastating 
impacts on streams or long lasting impact on aquifers. The 
definition in the current bill essentially a violation of a 
standard before degradation is deemed to have occurred. 

In the amendments to the definition of "state waters" the term 
"privately owned" should be deleted unless we want publicly 
owned sewage lagoons to be considered as "state waters". 
Apparently the drafters of the bill forgot that public systems 
serve far more businesses than all the "private" systems ·in 
the state. 

In section 5. (75-5~301) should be amended to read (line 25) 
"streams that due to natural sporadic flow, do not support an 
aquatic system •.. " We need to be sure that we don't mandate 
a weakening in standards for streams that are artificially de­
watered. 

In section 5 (2), (A) the one in a thousand risk level for the 
a::.-senic standard should be stricken. There is no evidence to 
indicate that cancer for arsenic is preferable to cancer from 
other chemicals. Just because some carcinogens occur 
naturally such as arsenic, doesn't mean that we shouldn't 
minimize the risk when the source is caused by man as is the 
case in mining and arsenic. We also question lowering the 
risk level for other carcinogens from one-in-a-million to one-
in-a-hundred-thousand. ' 

strike section 5 (2), (D). This section apparently limits the 
level of protection of any stream or lake to that of those 
standards set for human consumptIon. Please note that the 
hUman stomach can stand levels of many contaminants which are 
lethal to all aquatic life. This provision is contrary to the 

-" .. :::. ";.: ..... 

new criteria set in new section 1, vJhic~ a,lloY.?9": f:jtandarcls tlutt... , 
"are necessary f<?r ~ot~ction. /1 'f~l..:,,-£{ -:5~/ IX- 1'Lf:!kl.,c..d/ Ls.-"CfL 
~ A).-I~~ ~ 1\ 

Section 5 (5), (d), (I)-(IV) sets standards for degradation 
from ni tra.te. It is important to note that the legislature 
would be setting aside its own non-degradation criteria in 
setting the standards for non-degradation at 75% of the 
drinking water standard. It is also a change in precedent to 
take the authority from', the State Board of Health. Most 
ground waters in Missoula County are .01 milligrams per liter 
nitrate in their natural state. This standard allows an 
increase of 750 times background to be considered non­
significant if level two-treatment is used. If the level-two 
system fails to remove nitrate as predicted, the concentration 
could go as high as 15 milligrams per liter, which is 50% over 
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the drinking water standard. From this it is apparent that the 
proposals do not provide an adequate margin of safety. These 
standards would make it legal to cause pollution such as that 
in Linda vista where ground water is contaminated and unwary 
horne buyers have been required to install public sewer at a 
cost of $13,000 per horne. It is our preference that the 
standards set by the Board of Health stand and that this 
section be stricken. In any case pristine waters should not 
be allowed to exceed 5 milligrams per liter. At a minimum 
(III) should be stricken. 

Section 11 (75-5-605) should delete the new language "where 
they will" and return the old language "in a location where 
they are likely to". The other new language is reasonable. 
The .old language should be retained because the new language 
stops the state from preventing pollution and only allows it 
to respond to contamination which has already occurred. 

This concludes our specific comments. We respectfully to ask you 
to carefully consider the amount of amount of enjoyment, concern 
and love that Montanans have for our state waters. .This bill as 
written, jeopardizes and, in some instances sacrifices those waters 
to other interests. Please don't let a few examples of regulatory 
mistakes cause wholesale repeal of our water law and remember that 
much of our states waters are still greatly diminished in quality 
and fisheries production due to the influences of man. 

..~, 
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EXHIBIT gf/); 
DATE S-13-9~5 
S8 33/ 

My name 1s Paul Hawks. I am a th1rd. generat10n rancher from Melvl1le. 
A l1ttle over two years ago, the State of Montana had a nondegradatlon 
pollcy requiring new sources of pollution to maintain existing water qual1ty. 
The 1971 law hoped to maintain the high quality of Montana's waters as the 
state developed. We take for granted our high quality water, but it is the 
envy of most other states. By the 1960's, water quality in other states had 
become so bad that the federal Clean Water Act was pas~ed to set minimum 
standards for public health. A basic tenet of that law was to maintain and 
improve existing water quality. 

Montana also adopted that basic tenet in both its Constitution and its 
Water Quality Law. With no rules to implement the nondegradation policy, 
however,that issue came to a head last session in 5B 401. Industry felt that 
the policy was too onerous and everyone agreed that a Workable policy did 
not exist. After bitter debate and a two year rule making process, the 5tate 
finally adopted a potentially workable process last summer, nearly a 
quarter century after the law was passed. 

Neither side was totally happy. But the policy adopted agreed that some 
degradation does occur when development occurs, and it attempted to 
balance this with the philosophy that it was in the State's pest long term 
interest to maintain and improve our water quality whenever possible. The 
policy categorically excluded many activities as "nonsignificant" and even 
allowed violations of the minimum standards in "mixing zones" as long as 
they were of the smallest pract1cable size. Th1s policy has never been used 
,and 58 331 seeks to ensure that it never is. 

Practicably this bill abandons our commitment to maintaining and 
improving our water quality, and will let all state water ,except in national 
parks and wilderness areas, be degraded over' time to the lowest common 
denominator, ie. minimum federal standards. Is this really the legacy that 
this committe wants to leave to future generations? 

How many of you consider yourselves as conservatives? I was raised to 
believe that a true conservative protected the things he needed, used things 
wisely, and left them in as good or better shape than he found them. He was 
a true steward of the land and his community .. He didn't take a little here, 
take a little there, and line his own 'pockets at his neighbors expense. 

A lot of work went into the present policy under 58401. It has the 
potential to solve the contentiousness around this issue~ If passed, S8 33~ 
wllllet the cat out of the bag again. We'll be right back where we started 
and probably in court. Years away from a solution ........ 
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~O.H WILKINSON ~OH8TB OVCTION 

Senator Tom Beck's Office 
Attn: Elaine 
Montana State Capital 
Helena, Montana 

Re: SB 331 

Dear 

329 FLOOD ROAD 
GREAT FALLS, MONTANA 59404 

March 10, 1995 

I am writing you concerning Senate Bill33l introduced by Senator Beckwhich I 
understand has been referred to the House1s Natural Resources Committee. I would appreciate 
you forwarding this letter to the chair of that committee. 

-

Senate Bill 331 attempts to interject some reasonableness in the Department of Health 
and Environmental Sciences' recent interpretation of Montana's water nondegradation law. I 
would like to stress the importance of passage ofthis bill to not only-our smat) company and our 
community but no doubt to many Montanans. 

We are in the planning stages of a residential development in the greater Great Falls area 
which would not only provide needed lots for a growing community, but would also provide 
direct road access (shortening the current access by 5-6 miles)from the local fire department to 
over 250 existing residences. Not only would public safety be enhanced, but I am told that most 
of those served in the area would see a significant reduct~on in their fire insurance premiums. 

However, development is currently hindered by DHES' administrative rules enacted just 
last year regarding subdivisions and the nondegradation of ground water. More specifically, in 
detennining whether to allow any subdivision, the Department requires a nitrate test of the "first 
water" occurring under the property no matter how insignificant the aquifer or zone of saturation 
nor whether the water is used for any purpose. Although the EPA drinking water standard is-lO 
mg/I, DHES's administrative rules prohibit any realistic development of the property if the 
nitrate level is greater than 5.0 mg/1. The only alternative is to obtain a pennit to degrade; a 
process which is quite lengthy. expensive, and unlikely to result in a favorable result. I have 
included with this letter a copy of ARM I 6.~O.712, Table 1. demonstrating this point. 

With Senate Bil1331, as currently amended, the environmental standards become a little 
more reasonable. Environmental safeguards would still be required by use of a Level n type 

.".":< ... 



septic system in most circumstances, and the resulting nitrogen concentration could not exceed 
7.5 mgt), still well below the EPA standard of 10 mgtJ.. 

As a Montanan I value our quality water. I also appreciate a healthy economy. It is 
foolish to believe that the two are incompatible. Enactment of Senate Bill 331 would certainly 
maintain quality water but would also loosen the current strangle-hold on residential 
development.. . 

Sincerely, 

Tim Wilkinson 
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WATER QUALITY 16.20.712 

EXISTING NITROGEN PJUMMY PREDICTED NITROGEN REQUIREMENTS REQUIREMENTS . -
CONCE.NTRATION m SOURCe CONCENTRATION AT FOR NONSIGNIFI· FOR NONSIGNlFI· 
GROUND WA'I'ER AS OF EXIST· 111B EDGB OP TIle CANC!! FOR HU· CANCS FOR OIS· 
oF' APRIL 29. 1 ~93 ING NITRO· MIXINO ZONE AFfER MAN WASTE DIS· POSAL OF onlER 

GEN WI! PROPOSED ACTIV· POSAL WASTES 
m 

< Z.S MOIL HUMAN <2.5 MG/L NONB NONe 
WASTE 

2.S <S.OMG/L LEVEL 2 TREAT· NONB 
MENT 

S<.7.'S" SIGNIFICANT SECONDARY 
TREATMENT AS 
DEFINBD BY TIlB 
DEPARTMENT 

OTHER <5.0MG/L NONe NONB 

. 5<7.5 MG/L LEVEL 2 TREAT· SECONDARY 
MENT TREATMENT AS 

DEFINED BY THB 
DEPARTMENT· 

7.5<10 SIGNIFICANT SIGNlFICAl'H 

2.5·5.0 MOIL . HUMAN <SMG/L LEVEL 2 TREAT· SECONDARY 
WASTE MENT 'l1U!A TMENT AS 

DEFINED BY TIlE 
DEPARTMENT 

5<7.5 SIGNIFICANT SECONDARY 
TREATMENT AS 
DEFINED BY THe 
DEPARTMENT 

OTHER <S NONB NONE 

S<7.5 LEVEL 1 TREAT· SECONDARY 
MENT TREATMENT AS 

DEFINED BY THe 
DEPARTMENT 

>7.5 SIGNIFICANT SIGNIFICANT .. , .... 

{( ----- ) 5.0-1.S . HUMAN ANY INCREASE SIGNIFICANT SIGNIFICANT 
;'ASTB 

, 
OTHER <7.5 LEVEL 2 TREAT· SECONDARY 

MENT TREATMENT AS 
DEFINED BY 'mB 
DEPARTMENT 

7.S SIGNIFICANT SIGNIFICANT 

>7.5 ANY ANY INCREASE SlGNIFICANT SIGNIFICANT 

10 or Gruler NOT ALLOWED NOT ALLOWED 
VIOLATES STAN· VIOLATES STAN· 
DARDS . DARDS 

A.~Y LEVEL ANY NOCHANGB NOT SIGNIFICANT NOT SIGNIFICANT 

ADMINISTRATIVE RULES OF MONTANA 9/30/94 16-982.3 
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Proposed Amendments to SB 331 
Third Reading Copy, As Amended 

-EXHIBIT ~Z ' 
DATE Y-/3 -9s- • 
SB 33/ 

1. Page 4, line 14 
Following: "life." 
Insert: "ill" 

2. Page 4, line 15 
Following: "chapter," 
Insert: "and except as orovided in subsection (2) ," 

3 .. Page 4, line 20 
Following: _ "criteria." 
Insert: " (2) If the deoartment, based uoon its review of an 
aoolication submitted under subsection (ll and sound scientific, 
technical and available site-soecific evidence, determines that the 
develooment of site-soecific criteria in accordance with draft or 
final federal regulations, guidelines, or criteria would not be 
orotective of beneficial uses, the deoartment, within 90·'davs of 
the submission of an aoolication under SUbsection (1), shall notifv 
the aoolicant in writing of its determination and of all additional 
procedures the aoolicant must comolv with in the develooroent of 

" site-soecific standards of 'vater Qualitv under this section. If 
there is a disoute between the deoartment and the aoplicant as to 
the additional orocedures, the board shall, on the reQuest of the 
deoartment or the aoolicant, hear and determine the disoute. The 
boar's decision must be based on sound scientific, technical and 
available site soecific evidence. 

4. Page 4, line 30 
strike: ":0= a pa=a:::ctcr FOR A PAR.b"METER IF TH.b"T CH.l'l.NGE IS LIKELY 
TO .l'l.FFECT A BENEFICIAL USE" 
Insert: "for a parameter" 

5. Page 7, lines 25 - 28 
Strike: "The deoartment shall coordinate oerroi t oroceedinQs u·nder 
this chaoter with oerroi t proceedings· invol vina the same oroj ect 
conducted bv the deoartment of state lands under Title 82, chaoter 
4, . and bv the deoartment of natura: resources and conservation 
under Title 75, chaoter 20, FOLLOWING THE TIME SCHEDULE OF THE LEAD 
AGENCY." 
Insert: "Hhen the deoartment' s review of a oermi t aool ication 
submitted under another chaoter is required or reQuested, the 
deoartment will coordinate the review with the review conducted bv 
the agency or unit under the other chanter follmvinq the time 
schedule for that revie\v." 

6. Page 8, line 30 
Following: "FOR" 
Str ike: "MEASURING II 

7. Page 8, line 30 
Follmving: I'C.?l.RCINOGENS" 
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strike: "IN SURFACE WATER" 

8. Page 9, line 4 
strike: Subsection (B) in its entirety ( 
Renumber: subsequent sUbsections 

9. Page 9, line 8 
Following: "lQll 
Insert: "Notwithstanding subsection CAl above,1I 

10. Page 13, line 3 
Following: 11(1)" 
Insert: liTHE DISCHARGE DOES NOT CONTAIN INDUSTRIAL WASTE, SH~AGE, 
OR OTHER WASTES, 

(II) II 

11. Page 13, line 4 
Following: II PARAMETERS II 
Delete: "; OR" 
Insert: ", AND" 

12. Page 13, line 5 
Strike: "illl" 
Insert: "(111)" 

13. Page 17, line 29 
Following: tlaccount" 
Strike: "AND THE COURT SHALL CONSIDER" 

14. Page 19, line 15 
Follm-ling: tlCLAUSE. II 

Strike: "SECTION 75-5-614 DOES NOT AFFECT PROCEEDINGS THAT HERE 
BEGUN BEFORE rTHE EFFECTIVE DATE OF THIS ACT]. 
Insert: "THIS ACT DOES NOT APPLY TO CIVIL OR ADMINISTRATIVE 
ACTIONS COMMENCED PRIOR TO THE EFFECTIVE DATE OF THIS ACT OR TO 
CLAIMS HADE IN THOSE ACTIONS, EXCEPT THAT COMPLIANCE PLANS 
RESULTING FROM SUCH ACTIONS MUST REFLECT CHANGES ~~~DE BY THIS ACT. 

15. Page 19 
Following: Section 18 
Insert: ~INEW SECTION. SECTION 19. COORDINATION INSTRUCTION. IF 
SB 330 IS PASSED AND APPROVED AND IF IT INCLUDES A SECTION THAT 
~J1ENDS 75-5-103 (4) I DEFINITION OF "DEGRADATION", THEN THE 
DEFINITION OF DEGR~DATION PROVIDED IN SECTION 3 OF THIS ACT SHALL 
PREVAIL, AND THE DErINITION PROVIDED IN SB 330 IS VOID. 

-End-
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EXHIBIT ... >S'b~ -DEPARTMENT OF ~ATE.. -$i:/3-ra:~ 
HEALTH AND ENVIRONMENTAL SCIEN~e-a.-..,d.....:..;:l;;......;.L,..I __ ..... 

DIRECTOR'S OFFICE ---, 

COGSWELL BUILDING 
1400 BROADWAY 

PO BOX 200901 

- Sf ATE OF MONTANA-----
(406) 444-2544 (OFFICE) 
(406) 444-1804 (FAX) 

March 6, 1995 

Representative Doug Wagner 
H.D. 93/95 
House of Representatives 
State Capitol 
Helena, Montana 59620 

RE: HB 521 - Update to Fiscal Impact Statement 

Dear Representative Wagner, 

HELENA, MONTANA 59620-0901 

In response to your request to provide an update to the fiscal 
impact HB 521 will have on the Department of Health and 
Environmental Sciences (DHES) given the amendments that have been 
offered and agreed to, the following is provided .. 

For background purposes, I think that it is safe to re-project 
fiscal impact on the basis of the following assumptions which,' in 
my judgement, were conceptually agreed to by all parties during 
last Wednesday's noon hour meeting of your subcommittee: 

1 That the amendments prepared by Mr. Kakuk, a copy of 
which is attached, will be adopted by the full committee. 

2. That added to those amendments will be a provision that 
stipulates that retroactive petitions challenging rules 
already in effect, can only impact rules promulgated from 
January 1, 1·990 forward to the effective date of this 
act. 

3. That rules that are reviewable under the provisions of 
this act, prospectively or retrospectively, are those 
rules where there is a direct comparable set of federal 
rules or guidelines. 

4. That it is not the intent of the bill to force the DRES 
to justify whether or not federal rules and regulations 
are sufficient to protect public health. Reasons of 
protecting public health and the environment are on~y at 
issue if the Board or Department promulgates rules more 
stringent than the federal counterpart. 

S. That the intent of the bill is to require either the 
Board or the Department, when promulgating rules that are 
more stringent, to produce a formal findings statement 
that is supported by the documentation required in the 



.' .­," 

amended version of the bill. The bill does not require 
the department to engage in costly scientific and 
economic research other than to justify its actions on 
the basis of available. validated research from other 
sources. 

Given the above, HB'S21, as it was conceptually presented last 
Wednesday, would have a minimal fiscal impact on the department and 
its resources. However, if the bill changes substantially in its 
final form and from the assumptions listed above, then the fiscal 
impact would again have to be reevaluated. 

Please keep in mind that this assessment is being provided at your 
request in order to benefit the work: of your subcommittee in 
completing its assignment to resolve many of the complex 
problematic issues contained in the bill. A formal fiscal impact 
statement would normally corne through the budget office for their 
review and subsequent approval. Once the bill is formally amended 
and passed out in a second reading version, then a formal impact 
statement can be produced through the budget office. 

I trust that this information is sufficient for your needs at this 
time. If you have need for additional information or assistance, 
please do not hesitate to request such through my office. 

Sincerely, 

@:b~::~ Q j 

Department of Health and Environmental Sciences 

Encl: . 

cc: Dave Lewis, OBPP 
Michael Kakuk, EQC 
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EXHIBIT 3~ ~ 
DATE 3- /3-9 d 

. HB 5rP-1 ; 
DISCUSSION DRAFT -- 2 

HOUSE BILL NO. 521 

INTRODUCED BY 

7 A BILL FOR AN 'ACT ENTITLED: II AN ACT PROHIBI'l'ING REQUIRING CERTAIN 

8 STATE ADMINISTRATIVE AND LOCAL AGEnCY AGENCIES TO JUSTIFY THE ADOPTION 

9 OF RULES FROM BEInG THAT ARE MORE STRINGENT THAN CORREsPonD lUG 

10 COMPARABLE FEDERAL REGULATIONS OR GUIDELIN~S; REQUIRING THE BOARD OF 

11 HEALTH AN]) ENVIRONMENTAL SCIENCES ANa • THE DEPARTMENT OF HEALTH .AND 

12 ENVIRONMENTAL SCIENCES, AND LOCAL UNITS OF GOVERNMENT TO REVIEW AND 

13 REVISE CERTAIN RULES TO ENSURE COMPLIANCE' WITH THIS ACT i CREA'PniG AU 

14 AFFIRUA'l'IVE DEFEnSE FOR VIOLA'l'IO!lS OF CER'l'AIU RULES HORE S'l'RIHGEH'P 

15 'PIlAU CORREsponD lUG FEDER.\L RULES; AMENDING SECTIONS 50-2-116, 

16 75-2-111, 75-2-301, 75-2-503, 75-3-201, 75-5-201, 75-5-311 i 75-6-103, 

17 75-10-204, 75-10-405, AN9 75-10-603, 76-3-501, 76-3-504, 76-4~107, AND 

18 80-15-105, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

19 

20 WHEREAS,. the federal government :frequently regulates areas that 

21 are also subject to state regulation; and . 

22 WHEREAS, differing state £nq federal policy goals and unique 

23 state prerogatives frequently result in different levels of 

24 . regulation, different standards, and different requirements being 

25 imposed by state and federal programs covering the same subject 

26 matter i and 

27 WHEREAS, Montana must'· simUltaneously move toward reducing 

28 redundant and unnecessary regulation that dulls the state's 

29 competitive advantage while being ever vigilant in the protection of 

30 the public's health, safety, and welfare; and 

31 'WHEREAS, Montana's administrative agencies should consider 
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1 applicable federal standards when adopting, readopting, or amending 

2 rules with analogous federal counterparts; and 

3 WHEREAS, Montana's administrative agencies should analyze whether 

4 analogous federal standards sufficiently protect the health, safety, 

5 and welfare of Montana's citizens; and 

6 WHEREAS, as part of the formal rulemaking process, the public 

7 should be advised of the agencies' conclusions about whether 

8 comparable federal regulations or guidelines sufficiently protect the 

9 health, safety, and welfare of Montana citizens. 

10 

11 STATEMENT OF INTENT 

12 A statement of intent is required for this bill in order to 

13 provide guidance to the board of health and environmental sciences aM 

14 ...... to the department of health and environmental sciences , AND TO LOCAL 

15 UNITS OF GOVERNMENT in complying with [this act]. 

16 The legislature intends that in addition to all requirements 

17 imposed by existing law and rules, the board or the department include 

18 as part of the initial publication and all SUbsequent publications of 

19 a rule a e~a:~emeft~ as te whether WRITTEN FINDING IF the rule in 

20 question contains any e~aftsarde REGULATIONS or retltliremeftts GUIDELINES 

21 that exceed the etaftsarse REGULATIONS or retltliremeftts GUIpELINES 

22 imposed by COMPARABLE federal law. 

23 It the rules are more stringent than COMPARABLE tederal law, the 

24 etatemeftt WRInER FINDING must include but is not limited to a 

25 discussion of the policy reasons and a risk eee~ AN analysis that 

26 supports the board's or department's decision te im~eee ~he THAT THE 

27 PROPOSED STATE standards er retltliremeftts afts alse s~~~er~s the tae~ 

28 that the e~a~e e~aftsarde er re~iremeftts te ~e im~eees are aehieva~le 

29 ~ftder e~rreftt ~eehftelegy, ftetwithe~aftsift! the teseral !everftJBeftt's 

30 setermiftatieft that lesser etandarde er re~iremefttos are a~~re~riate. 

31 ~he riek eest aftalyeie ~st address the ~re~a~ility et harm toe 

- 2 - Discussion Draft -- 2 
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1 public health or the environment under the conditiens imposed hy the 

2 federal standards, the reductien in that prebability ef harm because 
.. '::-. 

3 ef impositien of stricter state standards,'and the costs required ef 
-', 

4 the regulated cel!l:l'l\unity to mitiqate the harm te public health er the 

·5 environment via the stricter state standards. 

6 [~his act] is PROTECT PUBLIC HEALTH OR THE ENVIRONMENT OF THE 

7 STATE AND THAT THE STATE STANDARD OR REQUIREMENT TO BE IMPOSED CAN 

8 MITIGATE HARM TO THE PUBLIC HEALTH OR ENVIRONMENT AND IS ACHIEVABLE 

9 UNDER CURRENT TECHNOLOGY. THE DEPARTMENT IS NOT REQUIRED TO SHOW THAT 

10 THE FEDERAL REGULATION IS INADEQUATE TO PROTECT PUBLIC HEALTH. THE 

11 WRITTEN FINDING MUST ALSO INCLUDE INFORMATION FROM THE HEARING RECORD 

12 REGARDING THE COSTS TO THE REGULATED COMMUNITY DIRECTLY ATTRIBUTABLE 

13 TO THE PROPOSED STATE STANDARD. 

14 (SECTIONS 1 THROUGH 31 ARE intended to apply to any rule that is 

15 adopted, readopted, or amended under the authority of or in order to 

16 implement, comply with, or participate in any program established 

17 under federal law or under a state statute that incorporates or refers 

18 to federal law, federal standards, or federal requirements under Title 

19 75, chapter 2; TITLE 75, CHAPTER 3, Title 75, chapter 5;' Title 75, 

20 chapter 6; or Title 75, chapter 10. '[SECTIONS 4 AND 51 APPLY TO LOCAL 

21 UNITS OF GOVERNMENT WHEN THEY ATTEMPT TO REGULATE THE CONTROL AND 

'22 DISPOSAL OF SEWAGE FROM PRIVATE AND PUBLIC BUILDINGS. (THIS ACT 1 IS 

23 NOT INTENDED TO APPLY TO THE ESTABLISHMENT OR SETTING OF FEES. 

24 

25 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:· 

26 

27 NEW SECTION. section '1. stat. sta!!:'dards REGULATIONS no more 

28 stringent than federal sta!!:dards REGULATIONS OR GUIDELINES. (1) 

29 Except as provided in SUbsections (2) through -f6t 1.2l, unless required 

30 . by state law, the board may not adopt a rule to ,implement this chapter 

31 that is more stringent than the eerrespendin~ COMPARABLE federal 
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1 regulations OR GUIDELINES that address the same circumstances. The 

2 board may incorporate by reference eerrespendin~ COMPARABLE federal 

3 regulations OR GUIDELINES. 

4 (2) The board may adopt a rule to implement this chapter that 

5 is more stringent than eerrespendin~ COMPARABLE federal regulations 

6 or GUIDELINES adept r1:lles 'wBen there are ne eerrespendinEj federal 

7 re~latiens only if the board makes a written finding after a public 

8 hearing and public comment and based on evidence in the record that 

9 i!he eerrespendin~ :federal reejtllai!iens are net adeqtlate te preteet 

10 ptlelie ftealtft er tfte envirenment ef the state. This :findinej mtlst ee 
11 aeeempanied ey a sttmmari~inej eeneltlsien statement re:ferrinEj te and 

12 evaltlatinej the preeaeility e! ha!'1!l te ptlelie health er the enyt'irenment 

13 at the lept'el ef the fe~eral rtlle er re~latien and the speeifie 

14 imprevement in tfte ptlelie health er en't'irenment {rem the strieter 

15 state rule. The statement must referenee in:fermatien and sttldies 

16 eentained in the reeerd that fe!'1!l the easis fer the eeard's 

17 eenel1:lsien. 

18 (3) The sttmmarieinej eeneltlsien statement m1:lst ineltlde eut is net 

19 limited te a diseussien ef the peliey reasens and a risk eest analysis 

20 that supperts tfte eaard' s aeeiaien te impese the standards er 

21 requirements ana also stlpperts the faet that the state standard or 

22 requirement te ee impese~ ean mitiejate the inereased prebability of 

23 ha!'1!l te the p~lie health er envirenment and is aehievaele tlnder 

24 etlrrent teeMelefJl', netwithstandin~ the federal ~eyerftlltent' s 

25 determinatien that lesser standards er requirements are appropriate 

26 and proteetive et p~lie health er the enwiroftment. 

27 (4) If the eaard, tlpen petitien ey any per sen affeeted'by a r1:lle 

28 ef the beard, identifies rtlles mere strin~ent than federal reejulatiens 

29 er identities rules ter which there are ne eerrespandin~ federal 

30 re~latiens, the eear~ shall review and revise these rules te eemply 

31 with this seetian within 9 menths et tfte tilin~ at the petitien. 
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1 (5) a persen whe is issued a netice ef vielatien er a denial ef 

2 a permit er ether appreval based en a rule that is mere stringent· than 

3 a cerrespending federal requlatien er fer which there is ne 

4 cerrespendin~ regulatien may assert a partial defense te that net ice 

. 5 er a partial challen~e te that denial en the basis and te the extent 

6 that the rule vielates this sectien because it imposes requirements 

7 more strin~ent. than the federal requlatiens, unless the more strin~ent 

8 rule was adopted in compliance with this sectien. 

9 (6) (a) 'i'he beard shall review and propese revisions te its 

10 rules te ensure compliance with this seetio~ by Octeber I, 1995. 'Phe 

11 board shall revise its rules te cemply with this sectien by Octeber 

12. 1, 1996. 

13 (e) 'Phe beard may propese al'\d adept revisions te it~ rules prier 

14 to the dates specified i1'\ sUBsectio1'\ (6) Ca) upon petitiol'\ fer 

15 rulemakin~ by a·perso1'\ as provided ul'\der 2 4 315 and sUbsectien (4) 

16 Of this section. . 
.:.. 

17 CAl THE PROPOSED STATE STANDARD PROTECTS PUBLIC HEALTH OR THE 

18 ENVIRONMENT OF THE STATE; AND 

19 (B) THAT THE STATE STANDARD OR REQUIREMENT TO BE IMPOSED CAN 

20 MITIGATE HARM TO THE PUBLIC HEALTH OR ENVIRONMENT AND IS ACHIEVABLE 

21 UNDER CURRENT TECHNOLOGY.' 

22 (3) THE w"RITTEN FINDING MUST REFERENCE INFORMATION AND ANY PEER 

23 REVIEWED SCIENTIFIC STUDY CONTAINED IN THE RECORD THAT FORMS THE BASIS 

24 FOR THE BOARD'S CONCLUSION. THE WRITTEN FINDING MUST .ALSO INCLUDE 

25 INFORMATION· FROM THE HEARING RECORD REGARDING THE COSTS TO THE 

26 REGULATED COMMUNITY DIRECTLY ATTRIBUTABLE TO THE PROPOSED STATE 

27 STANDARD. 

28 (4) CA) A PERSON AFFECTED BY·A RULE OF THE BOARD ADOPTED AFTER 

29 JANUARY 1« 1990 AND BEFORE CTH&; EFFECTIVE DATE OF THIS ACT] THAT THAT 

30 PERSON BELIEVES TO BE MORE STRINGENT THAN COMPARABLE FEDERAL 

31 REGULATIONS OR GUIDELINES MAY PETITION THE BOARD TO REVIEW THE RULE. 
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1 IF THE BOARD DETERMINES THAT THE RULE IS MORE STRINGENT THAN 

2 COMPARABLE FEDERAL REGULATIONS OR GUIDELINES, THE BOARP SHALL COMPLY 

3 WITH THIS SECTION BY EITHER REVISING THE RULE TO CONFORH TO THE 

4 FEDERAL REGULATION OR GUIDELINE OR BY MAKING THE WRITtEN FINDING AS 

5 PROVIDED UNDER SUBSECTION (2) WITHIN A REASONABLE PERIOD OF TIME NOT 

6 TO EXCEED 12 MONTHS AFTER RECEIVING THE PETITION. A PETITION UNDER 

7 THIS SECTION DOES NOT RELIEVE THE PETITIONER OF THE DUTY TO COMPLY 

8 WITH THE CHALLENGED RULE. THE BOARD MAY CHARGE A PETITION FILING FEE 

9 IN AN AMOUNT NOT TO EXCEED $250. 

10 (B) A PERSON MAY ALSO PETITION THE BOARD FOR A RULE REVIEW UNDER 

11 SUBSECTION (4)(A) IF THE BOARD ADOPTS A RULE AFTER JANUARY 1, 1990 

12 WHERE NO FEDERAL REGULATION OR GUIDELINE EXISTED AND THE FEDERAL 

13 GOVERNMENT SUBSEQUENTLY ESTABLISHES A COMPARABLE REGULATION OR 

14 GUIDELINE THAT IS LESS STRINGENT THAN THE PREVIOUSLY ADOPTED BOARD 

15 RULE. 

16 (5) THIS SECTION DOES NOT APPLY TO A RULE ADOPTED UNDER THE 

17 EMERGENCY RULEMAKING PROVISIONS OF 2-4-303 (1) • 

18 

19 NEW SECTION. section 2. state .'.ad.rd. REGULATIONS no more 

20 stringent than federal .'.ad_rd. RBGULATIONS OR GUIDELINES. (1) 

21 Except as provided in SUbsections (2) through f61- 12l, unless required 

22 by state law, the board OR DEPARTMENT may not adopt a rule to 

23 implement this chapter that is more stringent than the eerres~efidifiq 

24 COMPARABLE federal regulations OR GUIDELINES that address the same 

25 circumstances. The board OR DEPARTMENT may incorporate by reference 

26 eerres~efi~ifig COMPARABLE tederal regulations OR GUIDELINES. 

27 (2) The board OR DEPARTMENT may adopt a rule to implement this 

28 chapter that is more stringent than eerres~efidifig COMPARABLE federal 

29 regulations or GUIpELINES a~e~t r~les whefi there are fie eerres~efidifig 

30 fe~eral reg~latie"s only it the board OR PEPARTMENT makes a written 

31 tinding after a public hearing and public comment and based on 
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evidence in the record that the correspondinq federal requlations are 

~ not adequate to protect public health or the en ... ·ironment of the state. 

':"'X'his finding' must he accompanied hy a sU1Mllarizinq conclusion statement: 

~referring' to and evaluating' the prohahility of harm to puhlic he~lth ' 

or the en"lironmeHt at the le"lel of the federal rule or requlation and 

the specific improvement in the puhlic health or eHvironment from the 

stricter state rule. 'X'he statement must reference information and 

studies contaiHed iH the record that form the hasis for the board's 

conchlsion'. 

(3) 'rhe summarizing' cOHclusion statemefit must include but is not 

limited to a discussion of th~ policy reasons aHd a risk cost analysis 

that supports the board's decision to impose the standards or 

requirements and also suppo~ts the fact that the state standard or 

requirement to be' imposed can mitig'ate the increased probability of 

harm to the public heal,th or environment and is achievable under 

current technology, notwithstandirlg' the' federal g'overl'\lftent's 

"determination that lesser standards or requirements are, appropriate 

and protecti"le of public health or the environment. 

(4) If the board, upon petition by any person affected by a rule 

of the board, identifies rules more strifig'efit than federal requlations 

or idefitifles rules for which there are ~o correspofidirlq federal 

requlatiofis, the board shall review afid revise those rules to comply 

with this section within 9 mOfiths of the filing' of the petitiofi. 

(5) a person who is issued a notice of violation or a denial of 

a permit or other approval based Ofia rule that is more strifiqefit than 

a correspondinq federal requlation or for which there is no 

corresponding' requlation may assert a partial defense to that notice 

or a ~artial challenqe to that denial on the basis an'd to the extent 
. .. . t . . t that the rule Violates thiS section because i imposes requlremen s 

more string'ent' than the federal requlations, unless the more strifig'ent 

rule was adopted in compliafice with this scction. 
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1 (6) (a) '%Ihe board shall review a1'\d propose revisiof\s to its 

2 r\:lles ~o ef\S\:lre coml'liaf\ce with this sectiof\ by Oc~ober 1, 1995. '%Ihe 

3 board shall revise its r\:lles to comply with this sectiof\ by October 

4 1, 1996. 

5 (b) ~he board may I'ropose af\d adopt revisiof\s to its r\:lles I'rior 

6 to the dates specitied if\ s\:lbseetiof\ (6) (a) \:lpO" petitio" tor 

7 r\:llemakil"uJ by a perso" as provided u1'\der. 2 4 315 afld s\:lbseetiof\ (4) 

8 Of this seetiofl. . 
-\. 

9 CAl THE PROPOSED STATE STANDARD PROTECTS PUBLIC HEALTH OR THE 

10 ENVIRONMENT OF THE STATE; AND 

11 (B) THAT THE STATE STANDARD OR REQUIREMENT TO BE IMPOSED CAN 

12 ·MITIGATE HARM TO THE PUBLIC HEALTH OR ENVIRONMENT AND IS ACHIEVABLE 

13 UNDER CURRENT TECHNOLOGY. 

14 (3) THE WRITTEN FINDING MUST REFERENCE INFORMATION AND ANX PEER 

15 REVIEWED SCIENTIFIC STUDY CONTAINED IN THE RECORD THAT FORMS THE BASIS 

16 FOR THE BOARP'S OR DEPARTMENT'S CONCLUSION. THE WRITTEN FINDING MUST 

17 ALSO INCLUDE INFORMATION FROM THE HtARING RECORD REGARDING THE COSTS 

18 TO THE REGULATED COMMUNITY DIRECTLY ATTRIBUTABLE TO THE PROPOSED STATE 

19 STANDARD. 

20 C4 1 CAl A PERSON AFFECTED BY A RULE OF THE BOARP OR DEPARTMENT 

21 ADOPTED AFTER JANUARY 1. 1990 AND BEFORE (THE EFFECTIVE DATE OF THIS 

22 ACT) THAT THAT PERSON BELIEVES TO BE MORE STRINGENT THAN COMPARABLE 

23 FEDERAL REGULATIONS OR GUIDELINES MAY PETITION THE BOARD OR DEPARTMENT 

24 TO REVIEW THE RULE. IF THE BOARD OR DEPARTMENT DETERMINES THAT THE 

25 RULE IS MORE STRINGENT THAN COMPARABLE FEDERAL REGULATIONS OR 

26 GUIDELINES, THE BOARD OR DEPARTMENT SHALL COMPLY WITH THIS SECTION BY 

27 EITHER REVISING THE RULE TO CONFORM TO THE FEDERAL REGULATION ?R 

28 GUIDELINE OR BY MAKING THE WRITTEN FINDING AS PROVIPED UNDER 

29 SUBSECTION (2) WITHIN A REASONABLE PERIOD OF TIME NOT TO EXCEED 12 

30 MONTHS AFTER RECEIVING THE PETITION. A PETITION UNDER THIS SECTION 

31 POES NOT RELI EVE THE PETITIONER OF THE DUTY TO COMPLY WITH THE 

- 8 - Discussion Dratt -- 2 
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1 st~aies ee"tai"ea ift the reeera that ferm the ~asis fer the ~oara's 

2 co"cl~sie". 

3 (3) ~he s~mmari2iftg eo"elusieft statemeftt must iftclude ~ut is "et 

4 limited to a diseussieft of the l'oliey reasofts aftd a ris]( eost a"alysis 

5 that sUl'l'orts the ~oara's deeisioft to iml'ose the staftdards er 

6 re~iremeftts afta also sUl'l'orts the faet that the state staftaara er 

7 re~iremeftt to ~e impesea eaft mitigate the iftereased l'rebability ef 

8 harm to the pu~lic health or eftVirOftllleflt afta is achie'ra13le uftder 

9 e~rreftt technolegy, ftotwithstaftdiftg the federal geverftl!e"t' s 

10 determiftatioft that lesser sta"aaras or req~iremeftts are al'l'rel'riate 

11 aftd l'roteetive of pu~lie health or the eftVirOftmeflt. 

12 

13 of the ~oara, iaefttifies r~les more striftgeftt thaft federal reg~latiofts 

14 or idefttifies r'=lles for whieh there are ftO eorresl'oftdiftg feaeral 

15 reg'=llatiofts, the ~oard shall review afta revise those r'=lles to cemply 

16 with this sectioft withift 9 moftths of the filiftg of the petitiofl. 

17 (5) a persoft who is iss~ea a ftotiee of violatieft or a aeflial ef 

18 a l'ermit or other al'l'roval ~ased Oft a r'=lle that is more striftgeftt tha" 

19 a eorresl'oftaiftg feaeral reg'=llatioft or for which there is "0 

20 eorrespoftdiftg reg'=llatioft may assert e l'artiel defeftse to that ftotiee 

21 or a l'artial challeftge to that deftial Oft the basis aftd to the exte"t 

22 tftat tfte r'=lle violates tftis seetioft ~eeause it imposes requiremeflts 

23 more striftgeftt thaft the federal reg'=llatiefts, uftless the mere striftge!'\t 

24 r'=lle was adol'ted ift eoml'liaftce with tftis seetioft, 

25 (6) (a) ~he ~oard sftall review afta l'ropose revisiofts to its 

26 r'=lles to eftS'=lre eompliaftee with this sectioft ~y Oeto~er 1, 1995. ~fte 

27 ~oard shall revise its r'=lles to eoml'ly with this sectioft ~y Oeto~er 

28 1, 1996, 

29 (~) ~fte ~oard may l'rol'ose aftd adopt revisiofts to its r'=lles prier 

30 to the dates sl'eeified ift s'=leseetioft (6) (a) ~l'0ft l'etitioft for 

31 r'=llemakiftg ey a l'ereoft as provided '=lftder 2 4 315 aftd s'=l~seetioft(4) 
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2 CAl THE PROPOSED STATE STANDARD PROTECTS PUBLIC HEALTH OR TH~ 

3 ENVIRONMENT OF THE STATE j AND 

4 '.- CB) THAT THE STATE STANDARD OR REQUIREMENT TO BE IMPOSED CAN 

5 MITIGATE HARM TO THE PUBLIC HEALTH OR ENVIRONMENT AND IS ACHIEVABLE 

6 UNDER CURRENT TECHNOLOGY. 

7 (3) THE WRITTEN FINDING MUST REFERENCE INFORMATION AND ANY PEER 

8 REVIEWED SCIENTIFIC STUDY CONTAINED IN THE RECORD THAT FORMS THE BASIS 

9 FOR THE, DEPARTMENT'S CONCLUSION. THE WRITTEN FINDING MUST ALSO 

10 INCLUDE INFORMATION FROM THE HEARING RECORD REGARDING THE COSTS TO THE 

11 REGULATED COMMUNITY DIRECTLY ATTRIBUTABLE TO THE PROPOSED STATE 

12 STANDARD. 

13 (4) (Al A PERSON AFFECTED BY A RULE OF THE DEPARTMENT ADOPTED 

14 AFTER JANUARY 1, 1990 AND BEFORE (THE EFFECTIVE DATE OF THIS ACT] THAT 

15 THAT PERSON BELIEVES TO BE MORE STRINGENT THAN COMPARABLE FEDERAL 

16 REGULATIONS OR GUIDELINES MAY PETITION DEPARTMENT TO REVIEW THE RULE. 

17 IF :~HE DEPARTMENT DETERMINES THAT THE RULE IS MORE STRINGENT THAN 

18 COMPARABLE FEDERAL REGULATIONS OR GUIDELINES, THE DEPARTMENT SHALL 

19 COMPLY WITH THIS SECTION BY EITHER REVISING THE RULE TO CONFORM TO THE 

20 FEDERAL REGULATION OR GUIDELINE OR BY MAKING THE WRITTEN FINDING AS 

21 PROVIDED UNDER SUBSECTION (2) WITHIN A REASONABLE PERIOD OF TIME NOT 

22 TO EXCEED 12 MONTHS AFTER RECEIVING THE PETITION. A PETITION UNDER 

23 THIS SECTION DOES NOT RELIEVE THE PETITIONER OF THE DUTY TO COMPLY 

24 ,WITH THE CHALLENGED RULE. THE DEPARTMENT MAY CHARGE A PETITION FILING 

25 FEE IN AN AMOUNT NOT TO EXCEED $250. 

26 CB) A PERSON MAY ALSO PETITION THE DEPARTMENT FOR A RULE REVIEW 

27 UNDER SUBSECTION (4) CAl IF THE DEPARTMENT ADOPTS AFTER JANUARY 1. 1990 

28 A RULE WHERE NO FEDERAL REGULATION OR GUIDELINE EXISTED AND THE 

29 FEDERAL GOVERNMENT SUBSEQUENTLY ESTABLISHES A COMPARABLE REGULATION 

30 OR GUIDELINE THAT IS LESS STRINGENT THAN THE PREVIOUSLY ADOPTED· 

31 DEPARTMENT RULE. 
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1 (5) THIS SECTION DOES NOT APPLY TO A RULE ADOPTED UNPER THE 

2 EMERGENCY RULEMAKING PROVISIONS OF 2-4-303(1). 

3 

4 NEW SECTIOtL... Section". Local regulations no more stringent 

5 than state regulations or quidelines. (1) After (the effective date 

6 of this act], except as provided in SUbsections (2) through (4) and 

7 unless required by state law, the local board may not adopt a rule 

8 under 50-2-116 (1) (i), (2) (k) (iii), or (2) (k) (v) that is more stringent 

9 than the comparable state regulations or guidelines that address the 

10 same circumstances. The local board may incorporate by reference 

11 comparable state regulations or guidelines. 

12 (2) The local board may adopt a rule to implement 50-2-

13 116(1)(i), (2)(k)(iii), or (2) (k) (v) that is more stringent than 

14 comparable state regulations or guidelines only if the local board 

15 makes a written finding after a public hearing and public comment and 

16 based on evidence in the record that: 

17 (a) the proposed local standard protects public health or the 

18 environment; and 

19 (b) that the local board standard or requirement to be imposed 

20 can mitigate harm to the public health or environment and is 

21 achievable under current technology. 

22 (3) The written finding must reference information and any peer 

23 reviewed scientific study contained in the record that forms the basis 

24 for the local board's conclusion. The written finding must also 

25 include information from the hearing record regarding the costs to the 

26 regulated community directly attributable to the proposed local 

27 standard. 

28 (4) (a) A person affected by a rule of the local board adopted 

29 after January 1, 1990 and before [the effective date of this act] that 

30 that person believes to be more stringent than comparable state 

31 regulations or guidelines may petition the local board to review the 

- 12 - Discussion Draft -- 2 



HB0521. 01 

1 rule. If the local board determines that the rule is more stringent 

2 than comparable state regulations or guidelines, the local board shall 

3 comply with this section by either revising the rule to conform to the 

4 state regulation guideline or by making the written finding as 

5 provided under sUbsection (2) within a rea~onable period of time not 

6 to exceed 12 months after receiving the petition. A petition under 

7 this section does not relieve the petitioner of the duty to comply 

8 with the challenged rule. The local board may charge a petition 

9 filing fee in an amount not to exceed $250. 

10 (b) A person may also petition the local board for a rule review 

·11 under sUbsection (4) (a) if the local board adopts a rule after Janu,ary 

12 1, 1990 where no state regUlation or guideline existed and the state 

13 govern~ent subsequently establishes a comparable regulation or 

14 guideline that is less stringent than the previously adopted local 

15 board rule • . 
16 

17 NEW SECTION. section s. Local requlations no more.strinqent 

18 than state requlations or quidelines. (1) After [the effective date 

19 of this act], except as provided in subsections (2) through (4) and 

20 unless required by state law, a governing body may not adopt a rule 

21 under 76-3-501 or 76-3-504 (5) (c) that is more stringent than the 

22 comparable state regulations or guidelines that address the same 

23 circumstances. The governing body may incorpo~ate by reference 

24 comparable state regulations or guidelines. 

25 (2) The governing body may adopt a rule to implement 76-3-501 

26 or 76-3-504 (5) (c) that is more stringent than comparable state 

27 regulations or guidelines orily if the governing body makes a Written 

28 finding after a public hearing and public comment and based on 

29 evidence in the record that: 

30 (a) the proposed local standard protects public heal~h or the . 

31 environment; and 
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1 (b) that the local board standard or requirement to be imposed 

2 can mitigate harm to the public health or environment and is 

3 achievable under current technology. 

4 (3) The written finding must reference information and any peer 

5 reviewed scientific study contained in the record that forms the basis 

6 for the governing body's conclusion. The written finding must also 

7 include information from the hearing record regarding the costs to the 

8 regulated community directly attributable to the proposed local 

9 standard. 

10 (4) (a) A person affected by a rule of the governing body 

11 adopted after January 1, 1990 and before [the effective date of this 

12 act] that that person believes to be more stringent than comparable 

13 state regulations or guidelines may petition the governing body to 

14 review the rule. If the governing body determines that the rule is 

15 more stringent than comparable state regulations or guidelines, the 

16 governing body shall comply with this section by either revising the 

17 rule to conform to the state regulation or guideline or by making the 

18 written finding as provided under sUbsection (2) within a reasonable 

19 period of time not to exceed 12 months after receiving the petition. 

20 A petition under this section does not relieve the petitioner of the 

21 duty to comply with the challenged rule. The governing body may 

22 charge a petition filing fee in an ~mount not to exceed $250. 

23 (b) A person may also petition the governing body for a rule 

24 review under subsection (4)(a) if the governing body adopts a rule 

25 after January 1, 1990 where no state regulation or guideline existed 

26 and the state government subsequently establishes a comparabte 

27 regulation or guideline that is less stringent than the previously 

28 adopted governing body rule. 

29 

30 section ,. section 50-2-116, MCA, is amended to read: 

31 50-2-11'. Power. and dutie. of local board •• (1) Local boards shall: 
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1 (a) appoint a local health officer who· is a physician or a 

2 person with a master's degree in public health or the equivalent and 

3 with appropriate experience, as determined by the department, and 

4 shall fix his salary; 

5 (b) elect a chairman and other necessary officers; 

(c) employ necessary qualified staff; 

(d) adopt bylaws to govern meetings; 

6 

7 

8 (e) hold regular meetings quarterly and hold special meetings 

9 as necessary; 

10 (f) supervise destruction and removal of all sources of filth 

11 that cause disease; 

12 (g) guard against the introduction of communicable disease; 

13 (h) supervise inspections of public establishments for sanitary 

14 conditions; 

15 (i) subject to the provisions of (section 41, adopt necessary 

16 regulations th~t are no less stringent than state standards for the 

17 ·control and disposal of sewage from private and public buildings that 

18 is not regulated by Title 75, chapter 6, or Title 76, chapter 4. The 

19 regulations must describe standards for granting variances fro~ the 

20 minimum requirements that are identical to standards promulga~ed by 

21 the board ·of health and environmental sciences and must provide for 

22 .appeal of variance decisions to the department as required by 

23 75-5-305. 

(2) Local boards may: 24 

25 

26 

(a) quarantine persons who have communicable diseases; 

(b) require isolation of persons or things that are infected 

27 With communicable diseases;·. 

28 . (c) furnish treatment for persons who have communicable 

29 diseases; 

30 (d) prohibit the use of places that are infected with 

31 communicable diseases; 
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1 (e) require and provide means for disinfecting places that are 

2 infected with communicable diseases; 

3 (f) accept and spend funds received from a federal agency, the 

4 state, a school district, or other persons; 

5 (g) contract with another local board for all or a part of local 

6 health services; 

7 (h) reimburse local health officers for necessary expenses 

8 incurred in official duties; 

9 (i) abate nuisances affecting public health and safety or bring 

10 action necessary to restrain the violation of public h~alth laws or 

11 rules; 

12 (j) adopt necessary fees to administer regulations for the 

13 control and disposal of sewage from private and public buildings (fees 

14 must be deposited with the county treasurer); 

15 (k) adopt rules that do not conflict with rules adopted by the 

16 department: 

17 (i) for the control of communicable diseases; 

18 (ii) for the removal of filth that might cause disease or 

19 adversely affect public health; 

20 (iii) subject to the provisions of (section 41. on sanitation 

21 in public buildings that affects public health; 

22 (iv) for heating, ventilation, water supply, and waste disposal 

23 in public accommodations that might endanger human lives; and 

24 {v} subject to the provisions of (section 41. for the 

25 maintenance of sewage treatment systems that do not discharge an 

26 effluent directly into state waters and that are not required to. have 

27 an operating permit as required by rules adopted under 75-5-401. 

28 

29 SectioD 7. Section 75-2-111, HCA, is amended to read: 

30 "75-2-111. Powers of board. The board shall. subject to the 

31 provisions of (section 2]: 
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1 (1) adopt, amend, and repeal rules for the administration, 

2 implementation, and enforcement of this chapter,for issuing orders 

3' under and in accordance with 42 U.S.C. 7419, and for fulfilling the 

4 requirements of 42 U.S.C. 7420 and regulations ~dopted pursuant 

5 thereto; 

6 (2) hold hearings relating to any aspect of or matter in the 

7 administration of this chapter at a place designated by the board. The 

8 board may compel the attendance of witnesses and the production of 

9 evidence at hearings. The board shall designate an attorney to assist 

'10 in conducting hearings and shall appoint a reporter who shall must be 

11 present at all hearings and take full stenographic notes of .all 

12 proceedings thereat, transcripts of which will be available to the 

13 public at cost. 

14 (3) issue orders necessary to effectuate the purposes of this 

15 chapter; 

16 

17 
" . 

(4) by rule require access to records relating to emiss~ons; 

(5) by rule adopt a schedule of fees required for permits and 

18 permit· applications, consistent with this chapter; 

19 (6) have the power to issue orders under and in accordance with 

20 42 U.S.C. 7419." 

21 

22 Section 8. Section 75-2-301, MCA, is amended to read: 

23 "75-2-301. Local air pollution control programs. (1) After 

24 public hearing, a municipality o.r county may establish and administer 

25 a local air pollution control program if the program is consistent 

26 with this chapter and is approved by the board. 

27 (2) If a local air pollution control program established by a 

28 county encompasses all or part of a municipality, the county and each 

29 municipality shall approve the program in accordance with subsection 

30 (1) • 

31 (3) ill Except as provided in subsection (4), the board by 
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1 order may approve a local air pollution control program that: 

2 t&t.Lil. provides by ordinance or local law for requirements 

3 compatible with, more stringent than, or more extensive than those 

4 imposed by 75-2-203, 75-2-204, 75-2-211, 75-2-212, 75-2-215, 75-2-217 

5 through 75-2-219, and 75-2-402T and rules adopted under these 

6 sections; 

7 teT.Liil provides for the enforcement of requirements established 

8 under sUbsection (3) (a)ill by appropriate administrative and judicial 

9 processes; and 

10 fetCiii) provides for administrative organization, staff, 

11 financial resources, and other resources necessary to effectively and 

12 .efficiently carry out the program. As part of meeting these 

13 requirements, a local air pollution control program may administer the 

14 permit fee provisions of 75-2-220. The permit fees collecteQ by a 

15 local air pollution control program must be deposited in a county 

16 special revenue fund to be used by the local air pollution control 

17 program for administration of permitting activities. 

18 Cbl Board approval of an ordinance or local law that is more 

19 stringent than the eerrespo"di"§ COMPARABLE state law er ter which "0 
20 state law exists is net subject to the provisions of (section 2]. 

21 (4) Except for those emergency powers provided for in 75-2-402, 

22 the board may not delegate to a local air pollution control program 

23 the authority to control any air pollutant source that: 

24 (a) requires the preparation of an environmental impact 

25 statement in accordance with Title 75, chapter 1, part 2; 

26 (b) is subject to regulation under the Montana Major Facility 

27 Siting Act, as provided in Title 75, chapter 20; or 

28 (c) has the potential to emit 250 tons per A year or more of any 

29. pollutant subject to regulation under this chapter, including fugitive 

30 emissions, unless the authority to control the source was delegated 

31 to a local air pollution control program prior to January 1, 1991. 
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(5) If the board finds that the ~ocation, character, or extent 

of particular concentrations of population, air pollutant sources, or 

geographic, topographic, or meteorological considerations or any 

combination of these are such as to make impracticable the maintenance 

.of appropriate levels of air quality without an areawide air pollution 

control· program, the board may determine the boundaries within which 

the program is necessary and require it as the only acceptable 

alternative to direct state administration. 

(6) If the board has reason to believe that any part of an air 

pollution control program in force under this section is either 

inadequate to prevent and control. air pollution in the jurisdic~ion 

to which the program relates or is·be~ng administered in a manner 

inconsistent with this chapter, the board shall, on notice, conduct 

a hearing on the matter. 

(7) If,' after the hearing, the board determines that any part 

of the program is inadequate to prevent and control air pollution in' 

the jurisdiction to which it relates or t~at it is not accomplishing 
.•. 

the~ purposes of this chapter, it shall require that necessary 

corrective measures be taken within a reasonable time, not to exceed 

60 days. 

(8) If the jurisdiction fails to take these measures within the 

time required, the department shall administer within that 

jurisdiction all of the provisions of this chapter, including the 

terms contained in any applicable board order, that are necessary to 

correct the deficiencies found by the board. The department's control 

program supersedes all municipal or county air pollution laws, rules, 

ordinances, and requirements in the affected jurisdiction. The cost 

of the department's,action is a charge on the jurisdiction. 

(9) If the board finds that the control of a particular air 

,pollutant source because of its complexity or magnitude is beyond the 

reasonable capability of the loc~l jurisdiction or may be more 

- 19 - Discussion Draft -- 2 



HB05210 01 

1 efficiently and ~conomically performed at the state level, it may 

2 direct the department to assume and retain control over that air 

3 pollutant source. A charge may not be assessed against the 

4 jurisdiction. Findings made under this subsection may be either on the 

5 basis of the nature of the sources involved or on the basis of their 

6 relationship to the size of the communities in which they are located. 

7 (10) A jurisdiction in which the department administers all or 

8 part of its air pollution control program under subsection (8) may, 

9 with the approval of the board, establish or resume· an air pollution 

10 control program that meets the requirements of subsection (3). 

11 (11) A municipality or county may administer all or part of its 

12 'air pollution control program in cooperation with one or more 

13 municipalities or counties of this state or of other states." 

14 

15 section 9. Section 75-2-503, MeA, is amended to read: 

16 "'5-2-503. Rulemakinq authority -- issuance of permits. (1) The 

17 department shall. subject to the provisions of [section 21. adopt 

18 rules establishing standards and procedures for accreditation of 

19 asbestos-related occupations and control of the work performed by 

20 persons in asbestos-related occupations. The rules must be consistent 

21 with federal law and include but are not limited to: 

22 (a) standards for training course review and approval; 

23 (b) standards for accreditation of applicants for 

24 asbestos-related occupations; 

25 (c) examination requirements for accreditation of applicants for 

26 asbestos-related occupations; 

27 (d) requirements for renewal of accreditation, including 

28 periodic refresher courses; 

29 (e) revocation of accreditation; 

30 (f) inspection requirements for asbestos projects and 

31 asbestos-related occupations credentials; 
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1 (g) criteria to determine whether and what tyPe of ,control 

2 measures are necessary for an asbestos project and whether a project 

3 is ::':comp~eted in a manner sufficient to' protect public health, 

4 including criteria setting allowable limits on indoor airborne 

5 asbestos. A determination of whether asbestos abatement of a structure 

6 is necessary ~ay not be based solely upon the results of airborne 

7 asbestos testing. 

8 (h) requi'rements for issuance of asbestos project permits and 

9 conditions that permitholders shali meet; 

10 (i) standards for seeking injunctions, criminal and civil 

11 penalties, or emergency actions; 

12 (j) advance notif ication procedures and issuance of permits for 

13 asbestos projects; and 

14 (k) fees, which 'must be commensurate with costs, for: 

15 (i) review and approval of training courses; 

16 (ii) application for and renewal of accreditation by a person 

17 seeking to pursue an asbestos-related occupation; 

18 (iii) issuance of asbestos project permits; and 

19 {iv) requested inspections of asbestos projects. 

20 (2) For asbestos projects havinq a cost of $3,000 or less, ' the 

21 department shall issue asbestos project permits within 7 calendar days 

22 following the receipt of a properly completed permit application and 

23 the appropriate fee." 

24 

25 Section 10. section 75-3-201, MeA, is amended to read: 

26 "75-3-201. Stat. radiation control agency. (1) The department 

27 is the state radiation control agency. 

28 (2) Under the laws of ~his st~te, the department may employ, 

29 compensate, and prescribe the powers and duties of the individuals 

30 wfiiefi that are necessary to carry out this chapter. 

31 (3) The department may, subject to the provisions of (section 
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1 .lh for the protection of the occupational and public health and 

2 safety: 

3 (a) develop and conduct programs for evaluation and control of 

4 hazards associated with the use of sources of ionizing radiation; 

5 (b) develop programs and adopt rules with due regard for 

6 compatibility with federal programs for licensing and regulation of 

7 byproduct, source, radioactive waste, and special nuclear materials 

8 and other radioactive materials. These rules shall must cover 

9 equipment and facilities, methods for transp~rting, handling, and 

10 storage of radioactive materials, permissible levels of exposure, 

11 technical qualifications of personnel, required notification of 

12 accidents and other incidents involving radioactive materials, survey 

13 methods and results, methods of disposal of radioactive materials, 

14 posting and labeling of areas and sources, and methods and 

15 effectiveness of controlling individuals in posted and restricted 

16 areas. 

17 (c) adopt rules relating to control of other sources of ioniz ing 

18 radiation. These rules shell must cover equipment and facilities, 

19 permissible levels of exposure to personnel, posting of areas, 

20 surveys, and records. 

21 Cd) advise, consult, and cooperate with other agencies of the 

22 state, the federal government, other states, interstate agencies, 

23 political subdivisions, and groups concerned with control of sources 

24 of ionizing radiation; 

25 (e) accept and administer loans, grants, or other funds or 

26 gifts, conditional or otherwise, in furtherance of its functions, from 

27 the federal government and from other sources, public or private; 

28 (f) encourage, participate in, or conduct studies, 

29 investigations, training, research, and demonstrations relating to 

30 control of sources of ionizing radiation; 

31 (g) collect and disseminate information relating to control of 
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sources of ionizing radiation, including: 

(i) maintenance of a file of all license applications,' 

issuances, denials, amendments, transfers, renewals,modifications, 

suspensions, and ~evocations; 

(ii) , maintenance of a file of registrants possessing sources of 

ionizing radiation requiring registration under this chapter and any 

administrative or judicial action pertaining therete to this chapter; 

(iii) maintenance of a file of all rules relating to regulation 

of sources of ionizing radiation, pending or adopted, and proceedings 

thereOA." 

Section 11. section 75-5-201, MCA, is amended to read: 

1I'5-5-201~ Board rules authorized. (1) The board shall, subject 

to the provisions of [section 11. adopt rules for the administration 

of this chapter. 

(2) The board's rules may include a fee schedule or system for 

assessment of administrative penalties as provided under 75-5-611." 

Section 12~ section 75-5-311, MCA, is amended to read: 

"'5-5-311. ' Local vater quality: districts -- board approval 

local vater quality programs. (1) A county that establishes a local 

water quality district according to the procedures specified in Title 

7, chapter 13, part 45, shall, in conSUltation with the department, 

undertake planning and information-gathering activities necessary to 

develop a proposed local water quality progr~m. . 
(2) A county may implement a local water quality program in a 

local water quality district if the program is approved by the board 

after a hearing conducted under 75-5-202. 

e3} In approving a local water quality program, the board shall 

. determine that the program is 'consistent with the purposes and 

requirements of Title 75, chapter 5, and that the" program will be 
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1 effective in protecting, preserving, and improving the quality of 

2 surface water and ground water, considering the administrative 

3 organization, staff, and financial and other resources available to 

4 implement the program. 

5 (4) Subject to the board's approval, the commissioners and the 

6 governing bodies of cities and towns that participate in a local water 

7 quality district may adopt local ordinances to regulate the following 

8 specific facilities and sources of pollution: 

9 

10 

11 

(a) onsite waste water disposal facilities; 

(b) storm water runoff from paved surfaces; 

(c) service connections between buildings and publicly owned 

12 sewer mains; 

13 (d) facilities that use or store halogenated and nonhalogenated 

14 solvents, including hazardous substances that are referenced in 40 CFR 

15 261.31, United states environmental protection agency hazardous waste 

16 numbers FOOl through F005, as amended; and 

17 (e) internal combustion engine lubricants. 

18 (5) 1Al For the facilities and sources of pollution included in 

19 SUbsection (4) and consistent with the provisions of SUbsection (6), 

20 the local ordinances may: 

21 fatiil be compatible with or more stringent or more extensive 

22 than the requirements imposed by 75-5-304, 75-5-305, and 75-5-401 

23 through 75-5-404 and rules adopted under those sections to protect 

24 water quality, establish waste discharge permit requirements, and 

25 establish best management practices for substances that have the 

26 potential to pollute state waters; 

27 +Dtiiil provide for administrative procedures, administrative 

28 orders and actions, and civil enforcement actions that are consistent 

29 with 75-5-601 through 75-5-604, 75-5-611 through 75-5-616, 75-5-621, 

30 and 75-5-622 and rules adopted under those se~tions; and 

31 tetCiii) provide tor civil penalties not to exceed $1,000 per 
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1 violat~on, provided that each day of violation of a local ordinance 

2 constitutes a separate violation, and criminal penalties not to exceed 

3 $500 per day of violation or imprisonment for not more than 30 days, 

4 or both. 

5 (b) Board approval of an ordinance or local law that is more 

6 stringent than the eorrespo"ai"q COMPARABLE state law or for wfiiefi "0 

7 state law exists is ~ subject to the provisions of (section 1J. 

8 (6) The local ordinances authorized by this section may not: 

9 Ca} duplicate the department's requirements and procedures 

10 relating to permitting of waste discharge sources and enforcement of 

11 water quality standards; 

12 . (b) regulate any facility or source of pollution to the extent 

13 that the facility or source is: 

14 (i) required to obtain a permit or other approval from the 

15 department or federal government or is the subject of an 

16 administrative order, a consent decree, or an enforcement action 

17 pursuant to Title 75, chapter 5, part 4; Title 75, chapter 6; Title 

18 75 I' chapter 10; the federal Comprehensive Environmental Re~ponse, 

19 Compensation, and Liability Act of 1980, 42 U.S.C. 9601 through 9675, 

20 as amended; or federal environmental( safety, or health statutes and 

21 regulations; 

22 (ii) exempted from obtaining a permit or other approval from the 

23 department because the facility or source is required to obtain a 

24 permit or other approval from another state agency or is the subject 

25 of an enforcement action by another state agency; or 

26 (iii) subject to the provisions of Title 80, chapter 8 or 

27 chapter 15. 

28 (7) If the boundaries of a district are changed after the board 

29 has approved the local water quality program for the district, the 

30 board of directors of the local water quali~y district shall submit 

31 a program amendment to the board and obtain the board's approval of 
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1 the program amendment before implementing the local water quality 

2 program in areas that have been added to the district. 

3 (8) The department shall monitor the implementation of local 

4 water quality programs to ensure that the programs are adequate.to 

5 protect, preserve, and improve the quality of the surface water and 

6 ground water and are being administered in a manner consistent with 

7 the purposes and requirements of Title 75, chapter 5. If the 

8 department finds that a local water quality program is not adequate 

9 to protect, preserve, and improve the quality of the surface water and 

10 ground water or is not being administered in a manner consistent with 

11 the purposes and requirements of Title 75, chapter 5, the department 

12 shall report to the board. 

13 (9) If the board determines that a local water quality program 

14 is inadequate to protect, preserve, and improve the quality of the 

15 surface water and ground water in the local water quality district or 

16 that the program is being administered in a manner inconsistent with 

17 Title 75, chapter 5, the board shall give notice and conduct a hearing 

18 on the matter. 

19 (10) If after the hearing the board determines that the program 

20 is inadequate to protect, preserve, and improve the quality of the 

21 surface water and ground water in the local water quality district or 

22 that it is not being administered in a manner consistent with the 

23 purposes of Title 75, chapter 5, the board shall require that 

24 necessary corrective measures be taken.within a reasonable time, not 

25 to exceed 60 days. 

26 (11) If an ordinance adopted under this section conflicts with 

27 a requirement imposed by the department's water quality program, the 

28 department's requirement supersedes the local ordinance. 

29 (12) If the board finds that, because of the complexity or 

30· magnitude of a particular water pollution source, the control of the 

31 source is beyond the reasonable capability of a local water quality 
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district or may be more efficiently and economically performed at the 

state level, the board may direct the department to assume and retain 

control over the source. A charge may not be assessed against the 

local water quality district for that source. Findings made under this 

subsection may be based on the nature of the source involved or on the 

source's relationship to the size of the community in which' it is 

located." 

9 section 13. section 75-6-103, MeA, is amended to read: ' 

10 "75-6-103. Duties of the board. (1) The board has general 

11 supervision over all state waters which that are directly or 

12 in?irectly being used by a person for a public water supply system or 

13 domestic purposes or as a source of ice. 

14 (2) The board shall, subject to the provisions of (section 1], 

15 ad~pt rules and standards concerning: 

16 (a) maximum contaminant levels for waters that are or will be 

17 used for'a public w~ter supply system; 

18 (b) fees, as described in 75-6-108, for services rendered by the 

19 department; 

20 (c) monitoring, recordkeeping,· and reporting by persons who own 

21 or operate a public water supply system; 

22 (d) requ~r~ng public notice 'to all l,lsers of a public water 

23 supply system when a person has been granted a variance or exemption 

24 or is in violation of this part or a rule or order issued pursuant to 

25 this part; 

26 (e) the issuance of licenses by the department to laboratories 

27 that conduct analysis of public water supply systems; 

28 (f) the siting, construction, operation, and modification of a 

29 public water supply system or public sewage system; 

30 (g) the review of financial viability of a proposed public water 

31 supply system or public sewage system, as necessary to ensure the 
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1 capability of the system to meet the requirements of this part; 

2 (h) the collection and analysis of samples of water used for 

3 drinking or domestic purposes; 

4 (i) the issuance of variances and exemptions as authorized. by 

5 the federal Safe Drinking water Act and this part; 

6 (j) administrati ve enforcement procedures and administrative 

7 penalties authorized under this part; and 

8 (k) any other requirement necessary for the protection of public 

9 health as described in this part. 

10 (3) The board may issue orders necessary to fully implement the 

11 provisions of this part." 

12 

13 

14 

section 14. section 75-10-204, MCA, is amended to read: 

"75-10-204. Powers and duties of department. The department 

15 shall. subject to the p·rovisions of (section 3 J , adopt rules governing 

16 solid waste management systems wftich shall that must include but are 

17 not limited to: 

18 (1) requirements for the plan of operation and maintenance that 

19 must be submitted with an application under this part; 

20 (2) the classification of disposal sites according to the 

21 physical capabilities of the site to contain the type of solid waste 

22 to be disposed of; 

23 (3) the procedures to be followed in the disposal, treatment, 

24 or transport of solid wastes; 

25 (4) the suitability of the site from a public health standpoint 

26 when hydrology, geology, and climatology are considered; 

27 (5) requirements relating to ground water monitoring, including 

28 but not limited to: 

29 (a) information that owners and operators of municipal solid 

30 waste landfills and other disposal sites specified in 75-10-207 must 

31 submi t to the department to enable the department to prepare the 
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1 priority com~liance list authorized by 75-10-207(3); 

2 (b) the content of plans for the design, construction, 

3 operation, and maintenance of monitoring wells and monitoring systems; 

4 and 

(c) recordkeeping and reporting'; 5 

6 (6) fees related to the review of solid waste management system 

7 license applications; 

8 (7) the renewal of solid waste management system licenses and 

9 related fees; 

10 (8) a quarterly fee based on the justifiable direct and indirect 

11 costs to the state of administering Title 75, chapter 10, parts 1 and 

12 2, for solid waste generated outside Montana and disposed of or 

13 incinerated within Montana.L ~heserules must ~e adopted ~y Au~st 1, 

14 1993. 

15 (9) any other factors relating to the sanitary disposal or 

16 management of solid wastes." 
, 17 

18 .. ' Section 15. Section 75-10-405, MeA, is amended to read: 

19 "75-10~405. Administrative rules. (1) The department maYL 

20 subject to the provisions of (secti,on 3 J « adopt, amend, or repeal 

21, rules governing hazardous waste, including but not limited to the 

22 following: 

23 (a) identification and classification. of those hazardous wastes 

24 subject to regulation and those that are not; 

25 (b) requirements for the proper treatment, storage, 

26 transportation, and disposal of hazardous waste; 

27 (C) requirements for siting, design, operation, maintenance, 

28 monitoring, inspection, closure, postclosure, and reclamation of 

29 hazardous waste management facil~ties; 

30 (d) :t:equirements for the issuance, denial, reissuance, 

31 ,modification, and revocation of permits for hazardous waste management 
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1 facilities; 

2 (e) requirements for corrective action within and outside ~ 

3 facility boundaries and for financial assurance of that corrective 

4 action; 

5 (f) requirements for manifests and the manifest system for 

6 tracking hazardous waste and for reporting and recordkeeping by 

7 generators, transporters, and owners and operators of hazardous waste 

8 management facilities; 

9 (g) requirements for training of facility personnel and for 

10 financial assurance of facility owners and operators and for liability 

11 of guarantors providing financial assurance; 

12 (h) requirements for registration of generators and 

13 transporters; 

14 (i) establishing a schedule of fees and procedures for the 

15 collection of fees for: 

16 (i) the filing and review of hazardous waste management facility 

17 permits as provided in 75-10-432; 

18 

19 

(ii) hazardous waste management as provided in 75-10-433; 

(iii) the reissuance and modification of hazardous waste 

20 management facility permits; and 

21 

22 

(iv) 

(j) 

the registration of hazardous waste generators; 

a schedule of fees to defray a portion of the costs of 

23 establishing, operating, and maintaining any state hazardous waste 

24 management facility authorized by 75-10-412; 

25 (k) requirements for availability to the public of information 

26 obtained by the department regarding facilities and sites used for the 

27 treatment, storage, and disposal of hazardous wastes; 

28 (1) procedures for the assessment of administrative penalties 

29 as authorized by 75-10-424; and 

30 (m) other rules vhieh ~ are necessary to obtain and maintain 

31 authorization under the federal program. 
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1 (2) The department may not adopt rules under this part that are 

2 more restrictive than those promulgated by the federal government 

3 un~er the Resource Conservation and Recovery Act of 1976, as amended, 

4 except that the department: 

5 (a) may require the registration of transporters not otherwise 

6 required to register with ,the state of Montana pursuant to the federal 

7 Resource Conservation and Recovery Act of 1976, as amended; 

8 (b) may require generators and facilities to report on an annual 

9 rather than on a biennial basis; 

10 , (c) may adopt requirements for the prevention and correction of 

11 leakage from underground storage tanks, including: 

12 

13 

14 

15 

( i) 

( ii) 

(iii) 

(iv) 

16 closure; 

reporting by owners and operators; 

financial responsibility; 

release detection, prevention, and corrective action; 

standards for design, construction, installation, and 

17 (v) development of a schedule of fees, not to exceed $50 for a 

1,8 ta~,k over 1,100 gallons and not to exceed $20 fora tank 1,100 gallons 

19 or less, per tank, for tank n~tification and permits to defray state 

20 and local costs of implementing an u~derground storage tank pro~ram; 

21 (vi) ',a penalty schedule and a sy.stem for assessment of 

22 administrative penalties, notice, and appeals under 75-10-423; and 

23 (vii) delegation of authority and funds to local agents for 

24 inspections and implementation. The delegation of authority to local 

25 agents must complement and may not duplicate existing authority for 

26 implementation of rules adopted by the department of justice that' 

27 relate to underground storage tanks. 

28 (d) may adopt regulatory requirements for hazardous waste 

29 transfer facilities; 

30 , (e) shall require the owner or manager of any proposed 

31 commercial facility for the storage, collection, or transfer of 
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1 hazardous waste to conduct a public hearing, as provided for in 

2 75-10-441; and 

3 (f) may adopt rules and performance standards for industrial 

4 furnaces and boilers that burn hazardous wastes. The rules and 

5 performance standards: 

6 (i) may be adopted if there are no federal regulations; or 

7 (ii) may be more restrictive than federal regulations. 

8 (3) Ii ~he deeartme~~ adee~s r~les ~~der s~esec~ie~ (2) that are 

9 more res~ric~ive ~ha~ these erem~lsated ey the federal sever~me~t 

10 ~nder the Reee~rce Ce~servatien and Recovery Act ef 1976. as amended. 

11 the department shall eemply with the provieiens of (sectien 3] if it 

12 receives a petitien as provided ~nder (sectien 3(4)]." 

13 

14S.ction 16. section 75-10-603, MCA, is amended to read: 

15 "75-10-603. coop.r.tiv •• gr .... nt -- .uthority of d.partment. 

16 (1) In order to assist in implementation of CERCLA, the department 

17 may. subject to the provisions of (section 3]: 

18 (a) participate in the determination of appropriate remedial 

19 action to deal with the release or threatened release within Montana 

20 of: 

21 (i) any contaminant presenting an imminent and SUbstantial 

22 danger to public health or welfare; or 

23 (ii) any hazardous substance; 

24 (b) in the event of the release or threatened release of any of 

25 the substances described in subsection (1) (a), negotiate the terms of 

26 a cooperative agreement with the federal government containing mutual 

27 commitments of each party to remedial action, including the elements 

28 required by SUbsection (2). 

29 (2) A cooperative agreement may contain the following 

30 assurances: 

31 (a) the state of Montana will aaa~re ensure the future 
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1 maintenance of the removal and remedial actions agreed upon for the 

2 expected life of the actions; 

3 (b) a hazardous waste disposal facility is available to the 

4 state of Montana that meets the specifications of the presiden~ and 

5 complies with the requirements of sUbtitle C of the' federal Solid 

6 Waste Disposal Act for necessary offsite storage, destruction, 

7 treatment, or secure disposition of the hazardous substances; and 

8 (c) the state of Montana will payor assure ensure payment of 

9 a share of the costs of the remedial action, including all future 

10 maintenance." 

11 section 17. Section 76-3-501, MeA, is amended to read: 

12 "76-3-501. Local sUbdivision regulations. (1) Before July 1, 

13 197~, the governing body of every county, city, and town shall adopt 

14 and provide for -the enforcement and adminis-tration of subdivision 

15 regulations reasonably providing for the orderly development of their 

16 jurisdictional areas; for the coordination of roads w_ithin subdivided 

17 land with other roads, both existing and planned; _for the dedication 

18 of :-land for roadways and for public utility easements; for the 

19 improvement of roads; for the provision of adequate open spaces for 

20 ,travel, light, air, and recreation;_ for the provision of adequate 

21 transporta~ion, water, and drainage, a~d ; subject to the provisions 

22 of (section 51, for the regulation of sanitary facilities; for the 

23 'avoidance or minimization of congestion; and for the avoidance of 

24 subdivision which would involve unnecessary environmental degradation 

25 and the avoidance of danger of injury to health, safety, or welfare 

26, by reason of natural hazard or the lack of water, drainage, access, 

27 transportation, or other p':lblic services or would necessitate an 

28 excessive expenditure of public funds for the supply of such services. ' 

29 (2) Review and approval or disapproval of a subdivision under 

30 ,this chapter,may occur only under ~hose regulations in effect at the 

31 time an application for approval of a preliminary plat or for an 
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1 extension under 76-3-610 is submitted to the governing body." 

2 

3 section 18. section 76-3-504, MeA, is amended to read: 

4 "76-3-504. Minimum requirements for subdivision regulations. The 

5 subdivision regulations adopted under this chapter shall, at a 

6 minimum: 

7 (1) require the subdivider to submit to the governing body an 

8 environmental assessment as prescribed in 76-3-603; 

9 (2) establish procedures consistent with this chapter for the 

10 submission and review of subdivision plats; 

11 (3) prescribe the form" and contents of preliminary plats and the 

12 documents to accompany final plats; 

13(4) provide for the identification of areas which, because of 

14 natural or 1'Ilaft eal:t8e~ human-caused hazards, are unsuitable for 

15 subdivision development and prohibit subdivisions in these areas 

16 unless the hazards can be eliminated or overcome by approved 

17 construction techniques; 

18 (5) prohibit subdivisions for building purposes in areas located 

19 within the floodway of a flood of 100-year frequency as defined by 

20 Title 76, chapter 5, or determined to be subject to flooding by the 

21 governing body; 

22 (6) prescribe standards for: 

23 (a) the design and arrangement of lots, streets", and roads; 

24 (b) grading and drainage; 

25 (c) subject to the provisions of [section 5). water supply and 

26 sewage and solid waste disposal wftieft ~, at a minimum, meet the 

27 regulations adopted by the department of health and environmental 

28 sciences under 76-4-104; 

29 (d) the location and installation of utilities; 

30 (7) provide procedures for the administration of the park and 

31 open-space requirements of this chapter; 

- 34 - Discussion Draft -- 2 



~. ,..-_ ...... :, ,_ ...... 

1 I , 

• I . -< ... 
: ~ 

- j 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 . 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

HB0521. 01 

(8) provide for the review of preliminary plats by affected 

public utilities and those agencies of local, state, and federal 

government having a sUbstantial interest in a proposed sUbdivision; 

such utility or agency review may not delay the governing body's 

action on the plat beyond the time limits specified in this chapter, 

and the failure of any agency to complete a review of a plat may not 

be a basis for rejection of the plat by the governing·body." 

section 19. section 76-4-104, MeA, is amended to read: 

"76-,(-10,(. Rules for' administration and enforcement. (1) The 

department shall, subject to the provisions of [section 3J, adopt 

reasonable rules, i~cluding adoption of sanitary standards, necessary 

for administration and enforcement of this part. 

(2) The rules and standards shall provide the basis for 

approving subdivision plats for various types of water, sewage 

facilities, and solid waste disposal, both public and private, and 

shall be related to size of lots,.contour of land, porosity. of soil, 

ground water level, distance from lakes, streams, and wells, type and 

construction of private water and sewage facilities, and other factors 

affecting public health and the quali~y of water for uses relating to 

agriculture, industry, recreation, and wildlife. 

(3) The rules shall provide for the review of the following 

divisions of land by a local department or board of health, as 

described in Title 50, chapter 2, part 1, if the local department or 

board of health employs a registered sanitarian or a registered 

professional engineer and if the department certifies under sUbsection 

(4) that the local department or board is competent to review these 

divisions of land: 

(a) divisions of land containing five or fewer parcels, whenever 

each parcel will contain individual onsite water and sewage disposal 

facilities; and. 
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1 (b) divisions of land proposed to connect to existing municipal 

2 water and waste water systems previously approved by the department, 

3 if no extension of the systems is required. 

4 (4) The department shall also adopt standards and procedures ,for 

5 certification and maintaining certification to ensure that a local 

6 department or board of health is competent to review the divisions of 

7 land described in sUbsection (3). 

8 (5) The department shall review those divisions of land 

9 described in subsection (3) if: 

10 (a) a proposed division of land lies within more than one 

11 jurisdictional area and the respective governing bodies are in 

12 disagreement concerning approval of or conditions to be imposed on the 

13 proposed subdivision; or 

14 (b) the local department or board of health elects not to be 

15 certified. 

16 (6) The rules shall further provide for: 

17 (a) the furnishing to the reviewing authority of a copy of the 

18 plat and other documentation showing the layout or plan of 

19 development, including: 

20 (i) total development area; 

21 (ii) total number of proposed dwelling units; 

22 (b) adequate evidence that a water supply that is sufficient in 

23 terms of quality, quantity, and dependability will be available to 

24 ensure an adequate supply of water for the type of subdivision 

25 proposed; 

26 (c) evidence concerning the potability of the proposed water 

27 supply for the subdivision; 

28 (d) adequate evidence that a sewage disposal facility is 

29 sufficient in terms of capacity and dependability; 

30 (e) standards and technical procedures applicable to storm 

31 drainage plans and related designs, in order to insure proper drainage 
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1 ways; 

2 (f) standards and technical p~ocedures applicable to sanitary 

3 sewer plans and designs, including soil percolation testing. and 

4 required percolation rates and site design standards for on-lot sewage 

5 disposal systems when applicable; 

6 (g) standards and technical procedures applicable to water 

7 systems; 

8 (h) standards and technical procedures applicable to solid waste 

9 disposal; 

10 (i) requiring evidence to establish that, if a public sewage 

11 disposal ~ystem is proposed, provision has been made for the system 

12 and, if other methods of sewage disposal ar~ proposed, evidence that 

13 the systems will comply with state and local laws and regulations 

14 which are in effect at the time of submission of the preliminary or 

15 final plan or plat. 

16 (7) If the reviewing authority is a local department or board 

17 of health, it shall, upon approval of a division of land under this 

18 part, notify the department of the approval and submit to the 

19 department a copy of the approval statement. 

20 (8) Review and certification o~ denial of certification that a . . 
21 division of land is not subject to sanitary restrictions under this 

22 part may occur only under those rules in ~ffect at the time plans and 

23 specifications are submitted to the department, except in cases where 

24 current rules would preclude the use for which the lot was originally 

25 intended, the applicable requirements in effect at the time such lot 

26 was recorded must be applied. In the absence of specific requirements, 

27 minimum standards necessary to protect public health and water quality 

28 will apply. 

29 

30 Section 20. Sect~on 80-15-105, MeA, is amended to read: 

31 "80-15-105. Rulemakinq. (1) The board shall. subject to the 
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1 provisions of (section 11. adopt rules for the administration of this 

2 chapter for which the board and the department of health and 

3 environmental sciences have responsibility. These rules must include 

4 but are not 1 imi ted to: 

5 (a) standards and interim numerical standards for agricultural 

6 chemicals in ground water as authorized by 80-15-201; 

7 (b) procedures for ground water monitoring as authorized by 

8 80-15-202 and 80-15-203; 

9 (c) field and laboratory operational quality assurance, quality 

10 control, and confirmatory procedures as authorized by 80-15-107, 

11 80-15-202, and 80-15-203, which may include, through adoption by 

12 reference, procedures that have been established or approved by EPA 

13 for quality assurance and quality control; 

14 (d) standards for maintaining the confidentiality of data and 

15 information declared confidential by EPA and the confidentiality of 

16 chemical registrant data and information protected from disclosure by 

17 federal or state law as required by 80-15-108; and 

18 (e) administrative civil penalties as aut~orized by 80-15-412. 

19 (2) The department shall adopt rules necessary to carry out its 

20 responsibilities under this chapter. These rules must include but are 

21 not limited to: 

22 (a) procedures for ground water monitoring as authorized by 

23 80-15-202 and 80-15-203; 

24 (b) the content and procedures for development of agricultural 

25 chemical ground water management plans, including the content of best 

26 management practices and best management plans, procedures for 

27 obtaining comments from the department of health and environment~l 

28 sciences on the plans, and the adoption of completed plans and plan 

29 modifications as authorized by 80-15-211 through 80-15-218 ; 

30 (c) standards tor maintaining the confidentiality of data and 

31 intormation declared confidential by EPA and of chemical registrant 
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data and information protected from disclosure by federal or state law 

as required by 80-15-108; 

3 '.' (d) field and laboratory operational quality assurance, quality 

4 control, and confirmatory procedures as authorized by 80-15-107, 

5 80-15-202, and 80-15-203, which may include, through adoption by 

6 reference, procedures that have been established or approved by EPA 

7 for quality assurance and quality control; 

8 

9 

(e) emergency procedures as authorized by 80-15-405; 

(f) procedures for issuance of compliance orders as authorized 

10 by 80-15-403; and 

11 (g) procedures for the assessment of administrative ci.vil 

12 penalties as authorized by 80-15-412. 

13 

14 NEW SECTION. section 21. codification instructions. . (1) 

15 [Section 1] is intended to be codified as an integral part of Title 

16 75, chapter 5; afld Title 75, chapter 6; AND TITLE 80, CHAPTER 15, and 

17 the provisions of Title 75, chapter 5; -a-nd Title 75, chapter 6; AND 
-, 

18 TITLE 80, CHAPTER 15, apply to [section 1]. 

19 (2) [Section 2] is intended to be codified as an integral part 

20 of Title 75, chapter 2, and the proyisions of Title 75, chapter 2, 

21 apply to [section 2]. 

22 (3) [Section 3] is intended to be codified as an integral part 

23 of Title 75, chapter 3; ai'!:d Title 75, chapter 10; AND TITLE 76, 

24 CHAPTER 4, and the provisions of Title 75, chapter 3; aftd Title 75, 

25 chapter 10; AND TITLE 76, CHAPTER 4, apply to [section 3]. 

26 

27 

28 

29 

30 

31 

(4) 

OF TITLE 

APPLY TO 

( 5) 

OF TITLE 

APPLY TO 

[SECTION 41 IS INTENDED TO BE CODIFIED AS AN INTEGRAL PART 

50, CHAPTER 2, AND THE PROVISIONS OF TITLE 50; CHAPTER 2, 

[SECTION 4J. 

[SECTION 5) IS INTENDED TO BE CODIFIED AS AN INTEGRAL PART 

76, CHAPTER 3, AND THE PROVISIONS OF TITLE 76, CHAPTER 3, 

[SECTION 5 J • 
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1 NEW SECTION. SectioD 22. Effective date. [This act] is 

2 effective on passage and approval. 

3 

4 -END-
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March 13, 1995 

1. Title, line 4. 
strike: "PROHIBITING" 
Insert: "REQUIRINGII 

2. Title, line 4. 
Following: "ADMINISTRATIVE" 
strike: "AGENCY" 
Insert: "AND LOCAL AGENCIES TO JUSTIFY THE ADOPTION OF" 

3. Title, line 5. 
strike: "FROM BEINGII 
Insert: "THAT AREII 

.4. Title, line 6. 
strike: second "ANDII 
Insert: ", II 

5. Title, line 7. 
Following: "SCIENCES" 
Insert: ",AND LOCAL UNITS OF GOVERNMENT" 

6. Title, lines 8 and 9. 
strike: "CREATINGII on line 8 through "RULES;" on line 9 

7. Title, line 9. 
Following: "SECTIONS" 
Insert: "50-2-116,11 

8. Title, line 10. 
strike: first "ANDII 
Following: 1175-10-603,11 
Insert: "76-3-501, 76-3-504, 76-4-104, AND 80-15-105," 

9. Page 2, line 1. 
strike: "and to" 
Insert: "," 
Following: "sciences" 
Insert: ", and local units of· government" 

10. Page 2, line 5. 
strike: "statement" through "whether" 
Inser.t: "written finding if" 

11. Page 2, iine 6. 
Following: "by" 
Insert: "comparable ll 
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12. Page 2, line 7. 
Following: "than" 
Insert: "comparable" 
Strike: "statement" 
Insert: "written finding" 

13. Page 2, line 8. 
strike: "a risk-cost" 
Insert: "an" 

14. Page 2, lines 9 through 16. 
Strike: "to impose the" on line 9 
Insert: "that the proposed state" 
Strike: "and" on line 9 through "is" on line 16 
Insert: "protect public health or the environment of the state 

and that the state standards or requirements to be imposed 
can mitigate harm to the public health or the environment 
and are achievable under current technology. The department 
is not required to show that the federal regulation is 
inadequate to protect public health. The written finding 
must also include information from the hearing record 
regarding the costs to the regulated community directly 
attributable to the proposed state standard or requirement. 
[Sections 1 through 3] are" 

15. Page 2, line 19. 
Following: "2i" 
Insert: . "Title 75, chapter 3i" 

16. Page 2. 
Following: line 19 
Insert: "[Sections 4 and 5] apply to local units of government 

when they attempt to regulate the control and disposal of 
sewage from private and public buildings. [This act] is not 
intended to apply to the establishment or setting of fees." 

17. Page 2, line 23. 
strike: first "standards" 
Insert: "regulations" 
strike: second "standards" 
Insert: "regulations or guidelines" 
Strike: "Except" 
Insert: "After [the effective date of this act), except" 

18. Page 2, line 24. 
strike: "(6)," 
Insert: "(5) and" 

19. Page 2, line 25. 
strike: "corresponding" 
Insert: "comparable" 
Following: "regulations" 
Insert: "or guidelines" 
20. Page 2, line 26. 
Strike: "corresponding" 
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Insert: "comparable" 
Following: "regulations" 
Insert: "or guidelines" 

21. Page 2, line 27. 
strike: "corresponding" 
Insert: "comparable" 

22. Page 2, line 28. 
strike: "adopt" through ,,'regulations" 
Insert: !'guidelines" 

23. Page 2, line 30 through 
strike: first "the" on page 

3, line 26 

page 3, line 26. 
2, line 30 through "section" on page 

Insert: ": (a) the proposed state standard or requirement 
protects public health or the environment of the state; and 

(b) the state standard or requirement to be imposed 
can mitigate harm to the public health or environment 
and is achievable under current technology. 

(3) The written finding must reference information and 
any peer-reviewed scientific study contained in the record 
that forms the basis for the board's conclusion. The 
written finding must also include information from the 
hearing record regarding the costs to the regulated 
community that are directly attributable to the proposed 
state standard or requirement. 

(4) (a) A person affected by a rule of the board adopted 
after January 1, 1990, and before [the effective date of 
this act] 'that that person believes to be more stringent 
than comparable federal regulations or guidelines may 
petition the board to review the rule. If.the board 
determines that the rule is more stringent than comparable 
federal regulations or guidelines, the board shall comply 
with this section by either revising the rule to conform to 
the federal regulations or guidel.ines or by making the 
written. finding, as provided 'under sUbsection (2), within a 
reasonable period of time, not to exceed 12 months after 
receiving the petition~ A petition under this section does 
not relieve the petitioner of the duty to comply with the 
challenged rule. The board may charge a petition filing fee 
in an amount not to exceed $250. 

(b) A person may also petition the board for a rule 
review under sUbsection (4) (a) if the board adopts a 
rule after January 1, '1990, in an area in which no. 
federal regulations or guidelines existed and the 
federal government subsequently establishes comparable 
regulations or guidelines that are less stringent than 
the previously adopted board rule. 

(5) This section does not apply.to a rule adopted 
under the emergency rulemaking provisions of 2-4-
303(1)". . 

24. Page 3, line 28. 
strike: first "standards" 
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Insert: "regulations" 
strike: second "standards" 
Insert: "regulations or guidelines" 
strike: "Except" 
Insert: "After (the effective date of this act), except" 

25. Page 3, line 29. 
str ike: "( 6) , " 
Insert: "(5) and" 

26. Page 3, line 30. 
strike: "correspohding" 
Insert: "comparable" 
Following: "regulations" 
Insert: "or guidelines" 

27. Page 4, line 1. 
strike: "corresponding" 
Insert: "comparable" 

28. Page 4, line 2. 
Following: "regulations" 
Insert: "or guidelines" 

29. Page 4, line 4. 
strike: "corresponding" 
Insert: "comparable" 
strike: "adopt" through "regulations" 
Insert: "guidelines" 

30. Page 4, line 6 through page 5 line 2. 
strike: second "the" on page 4, line 6 through "section." on page 

5, line 2 
Insert: ": (a) the proposed state standard or requirement 

protects public health or the environment of the state; and 
(b) the state standard or requirement to be imposed can 

mitigate harm to the public health or environment and is 
achievable under current technology. 

(3) The written finding must reference information and any 
peer-reviewed scientific study contained in the record that forms 
the basis for the board's or department's conclusion. The 
written finding must also include information from the hearing 
record regarding the costs to the regulated community that are 
directly attributable to the proposed state standard or 
requirement. 

(4) (a) A person affected by a rule of the board or 
department adopted after January 1, 1990, and before [the 
effective date of this act) that that person believes to be more 
stringent than comparable federal regulations or guidelines may 
petition the board or department to review the rule. If the 
board or department determines that the rule is more stringent 
than comparable federal regulations or guidelines, the board or 
d~partment shall comply with this section by either revising the 
rule to conform to the federal regulations or guidelines or by 
making the written finding, as provided under SUbsection (2), 
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within a reasonable period of time, not to exceed 12 months after 
receiving the petition. A petition under this section does not 
relieve the petitioner of the duty to comply with the challenged 
~ule. The board or department may charge a petition filing fee 
~n an amount not to exceed $250. 

(b) A person may also petition the board or department for 
. a rule review under sUbsection (4) (a) if the board or department 
adopts a rule after January 1, 1990, in an area in which no 
federal regulations or guidelines existed and the federal 
government subsequently establishes comparable regulations or 
guidelines that are less stringent than the previously adopted 
board or department rule. . 

(5) This section does not apply to a rule adopted under the 
emergency rulemaking provisions of 2-4-303(1)." 

31. Page 5, line 4. 
Strike: first "standards" 
Insert: "regulations" 
strike: second "standards" 
Insert: "regulations or guidelines" 
Strike: "Except" 
Insert: "After [the effective date of this act], except" 

32. Page 5, line 5. 
strike: "(6)," 
Insert: "(5) and" 

33. Page 5, line 6. 
Strike: "corresponding" 
Insert: "comparable" 
Following: "regulations" 
Insert: "or guidelines" 

34. Page 5, line 7. 
Strike: "corresponding" 
Insert: "comparable" 
Following: "regulations" 
Insert: "or guidelines" 

35. Page 5, line 9. 
Strike: "corresponding" 
Insert: "comparable" 
Strike: "adopt" through "regulations" 
Insert: "guidelines" 

36. Page 5, line 11 through page 6, line 7. 
Strike: first "the" on page 5, line 11 through "section" on page 

6, line 7 . 
Insert: ": (a) the proposed state standard or requirement 

protects public health or the environment of the state; and 
(b) the state standard or requirement to be imposed 

can mit~gate harm to the public health or environment . 
and is achievable under current technology. . 

(3) The written finding must reference information 
and a!ly peer-reviewed scientific study contained in the 
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record that forms the basis for the department's 
conclusion. The written finding must also include 
information from the hearing record regarding the costs 
to the regulated community that are directly 
attributable to the proposed state standard or 
requirement. 

(4) (a) A person affected by a rule of the 
department adopted after January 1, 1990, and before 
[the effective date of this act] that that person 
believes to be more stringent than comparable federal 
regulations or guidelines may petition the department 
to review the rule. If the department determines that 
the rule is more stringent than comparable federal 
regulations or guidelines, the department shall comply 
with this section by either revising the rule to 
conform to the federal regulations or guidelines or by 
making the written finding, as provided under 
sUbsection (2), within a reasonable period of time. not 
to exceed 12 months after receiving the petition. A 
petition under this section does not relieve the 
petitioner of the duty to comply with the challenged 
rule. The department may charge a petition filing fee 
in an amount not to exceed $250. 

(b) A person may also petition the department for a 
rule review under sUbsection (4) (a) if the department 
adopts after January 1, 1990 a rule in an area in which 
no federal regulations or guidelines existed and the 
federal government subsequently establishes comparable 
regulations or guidelines that are less stringent than 
the previously adopted department rule. 

(5) This section does not apply to a rule adopted 
under the emergency rulemaking provisions of 2-4-
303(1)" 

37. Page 6. 
Following: line 7 
Insert: "NEW SECTION. Section 4. Local regulations no more 

stringent than state regulations or guidelines. (1) After 
[the effective date of this act), except as provided in 
sUbsections (2) through (4) and unless required by state 
law, the local board may not adopt a rule under 50-2--
116 (1) (i), (2) (k) (iii), or (2) (k) (v) that is more stringent 
than the comparable state regulations or guidelines that 
address the same circumstances. The local board may 
incorporate by reference comparable state regulations or 
guidelines. 

(2) The local board may adopt a rule to implement 
50-2-116(1) (i), (2) (k) (iii), or (2) (k) (v) that is more 
stringent than comparable state regulations or 
guidelines only if the local board makes a written 
finding, after a public hearing and public comment and 
based on evidence in the record, that: 

(a) the proposed local standard or requirement 
protects public health or the environment; and 

(b) the local board standard or requirement to be 
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imposed can mitigate harm to the public health or 
environment and is achievable under current technology. 

(3) The written finding must reference information 
and any peer-reviewed scientific study contained in the 
record that forms the basis for the local,board's 
conclusion. The written finding must also include 
information from the hearing record regarding the costs 
to the regulated community that are directly 
attributable to the proposed local standard or 
requirement. 

(4) (a) A person affected by a rule of the local 
board adopted after January 1, 1990, and before [the 
effective date of this act] that that person believes, 
to be more stringent than comparable state regulations 
or guidelines may petition the local board to review 
the rule. If the local board determines that the rule 
is more stringent than comparable state regulations or 
guidelines, the local board shall comply with this 
section by, either revising the rule to conform to the 
state regulations or guidelines or by making the 
written finding, as provided under sUbsection (2), 
within a reasonable period of time, not to exceed 12, 
months after receiving the petition. A 'petition under 
this section does not relieve the petitioner of the 
duty, to comply with the challenged rule. The local 
board may charge a petition filing fee in an amount not 
to exceed $250. 

(b) A person may also petition the local board for a 
rule review under sUbsection (4) (a) if the local board 
adopts a,rule after January 1, 1990, in an area in 
which no state regulations or guidelines existed and 
the state government subsequently establishes 
comparable regulations or guidelines that are less 
stringent than the previously adopted local board rule. 

NEW SECTION. section 5. Local regulations no more 
stringent than state regulations or guidelines. (1) 
After [the effective date of this act], except as 
provided in sUbsections (2) through (4) and unless 
required by state law, a governing ,body may not adopt a 
rule under 76-3-501 or 76-3-504(5) (c) that is more 
stringent than the comparable s~ate regulations or 
guidelines that address the same circumstances. The 
governing body may incorporate by reference comparable 
state regulations or guidelines. 

'(2) The governing body may adopt a rule to implement 
76-3-501 or 76-3-504(5) (c) that is more stringent than 
comparable state regulations or guidelines only if the 
governing body makes a written finding, after a public 
hearing and public comment and based on evidence in the 
record, that: 

(a) ,the proposed local standard or requirement 
protects public health or the environment; and 

(b) the local board standard or requirement to be 
imposed can mitigate harm to the public health or 



environment and is achievable under current technology. 
(3) The written finding must reference information 

and any peer-reviewed scientific study contained in the 
record that forms the basis for the governing body's 
conclusion. The written finding must also include 
information from the hearing record regarding the costs 
to the regulated community that are directly 
attributable to the proposed local standard or 
requirement. 

(4) (a) A person affected by a rule of the 
governing body adopted after January 1, 1990, and 
before [the effective date of this act] that that 
person believes to be more stringent than comparable 
state regulations or guidelines may petition the 
governing body to review the rule. If the governing 
body determines that the rule is more stringent than 
comparable state regulations or guidelines, the 
governing body shall comply with this section by either 
revising the rule to conform to the state regulations 
or guidelines or by making the written finding, as 
provided under SUbsection (2), within a reasonable 
period of time, not to exceed 12 months after receiving 
the petition. A petition under this section does not 
relieve the petitioner of the duty to comply with the 
challenged rule. The governing body may charge a 
petition filing fee in an amount not to exceed $250. 

(b) A person may also petition the governing body 
for a rule review under SUbsection (4) (a) if the 
governing body adopts a rule after January 1, 1990, in 
an area in which no state regulations or guidelines 
existed and the state government subsequently 
establishes comparable regulations or guidelines that 
are less stringent than the previously adopted 
governing body rule. 

section 6. section 50-2-116, MeA, is amended to 
read: 50-2-116. Powers and duties of local boards. 
(1) Local boards shall: 

(a) appoint a local health officer who is a 
physician or a person with a master's degree in public 
health or the equivalent and with appropriate 
experience, as determined by the department, and shall 
fix his salary; 

(b) elect a chairman and other necessary officers; 
. (c) employ necessary qualified staff; 

(d) adopt bylaws to govern meetings; 
(e) hold regular meetings quarterly and hold special 

meetings as necessary; 
(f) supervise destruction and removal of all sources 

of filth that cause disease; 
(g) guard against the introduction of communicable 

disease; 
(h} supervise inspections of public establishments 

for sanitary conditions; . 
(i) subject to the provisions of [section 41, adopt 
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necessary regulations that are no less stringent than 
state standards for the control and disposal of sewage 
from private and public buildings that is not regulated 
by Title 75, chapter 6, or Title 76, chapter 4. The 
regulations must describe standards for granting 
variances from the minimum requirements that are 
identical to standards promulgated by the board of 
health and environmental sciences and must provide for 
appeal of variance decisions to the department as 
required by 75-5-305. 

(2) Local boards may: 
(a) quarantine persons who have commuriicable 

diseases; 
. (b) require isolation of persons or things that are 

infected With communicable diseases; 
(c) furnish treatment for persons who have 

communicable diseases; . 
(d) prohibit the use of places that are infected 

with communicable diseases; . 
(e) require and provide means for disinfecting 

places that are infected with communicable diseases; 
(f) accept and spend funds received from a federal 

agency, the state, a school district, or other persons; 
(g) contract with another local board for all or a 

part of local health services; 
(h) reimburse local health officers for necessary 

expenses incurred in official duties; 
(i) abate nuisances affecting ~ublic health· and 

safety or bring action necessary to restrain the 
violation of public health laws or rules; 

(j) adopt necessary fees to administer regulations 
for the control and disposal of sewage from private and 
public buildings (fees must be deposited with the 
county treasurer); 

(k) adopt rules that do not conflict with rules 
adopted by the department: 

(i) . tor the control of communicable diseases; 
(ii) for the removal of filth that might cause 

disease or adversely affect public health; 
(iii) subject to the provisions of [section 4], on 

sanitation in public buildings that affects public 
health; 

(iv) for heating, ventilation, water supply, and 
waste disposal in public accommodations that might 
endanger human lives; and 

(v) subject to the provisions of (section 4], for 
the.maintenance of sewage treatment systems that do not 

.discharge an effluent directly into state waters and 
that are not required to have an operating permit as 
required.by rules adopted under 75-5-401. 

Renum~er: subsequent sections 

38. Page 7, line 14. 
strike: "corresponding" 
Insert: "comparable" 

, 
-1 
! 



39. Page 7, line 15. 
strike: "or" through "exists" 
Strike: "not" 

40. Page 12, line 4. 
Strike: "corresponding" 
Insert: "comparable" 

41. Page 12, line 5. 
Strike: "21:" through "exists" 
strike: "not" 

42. Page 17, lines 6 through 9. 
strike: sUbsection (3) in its entirety 

43. Page 17. 
Following: line 29 
Insert: "Section 17. section 76-3-501, MCA, is amended to read: 

"76-3-501. Local subdivision regulations. (1) Before 
July 1, 1974, the governing body of every county, city, 
and town shall adopt and provide for the enforcement 
and administration of subdivision regulations 
reasonably providing for the orderly development of 
their jurisdictional areas; for the coordination of 
roads within subdivided land with other roads, both 
existing and planned; for the dedication of land for 
roadways and for public utility easements; for the 
improvement of roads; for the provision of adequate 
open spaces for travel, light, air, and recreation; for 
the provision of adequate transportation, water, and 
drainage, and; subject to the provisions of -[section 
5], for the regulation of sanitary facilities; for the 
avoidance or minimization of congestion; and for the 
avoidance of subdivision which would involve 
unnecessary environmental degradation and the avoidance 
of danger of injury to health, safety, or welfare by 
reason of natural hazard or the lack of water, 
drainage, access, transportation, or other public 
services or would necessitate an excessive expenditure 
of public funds for the supply of such services. 

(2) Review and approval or disapproval of a 
subdivision under this chapter may occur only under 
those regulations in effect at the time an application 
for approval of a preliminary plat or for an extension 
under 76-3-610 is submitted to the governing body." 

{Internal References to 76-3-501: 
x 76-3-503} 

section 18. Section 76-3-504, MCA, is amended to read: 
"76-3-504. Minimum requirements for subdivision 

regulations. The subdivision regulations adopted under 
this chapter shall, at a minimum: 

(1) require the subdivider to submit to the 
governing body an environmental assessment as 
prescribed in 76-3-603; 
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(2) establish procedures consistent with this 
chapter for the submission and review of subdivision 
plats; 

(3) prescribe the form and contents of preli~inary 
plats and the documents to accompany final plats; 

(4) provide for the identification of areas which, 
because of natural or man caused human-caused hazards, 
are unsuitable for subdivision development and prohibit 
subdivisions in these areas unless the hazards can.be 
eliminated or overcome by approved construction 
techniques; 

(5) prohibit subdivisions for building purposes in 
areas located within the floodway of a flood of 
100-year frequency as defined by Title 76, chapter 5, 
or determined to be subject to flooding by the 
governing bodYi 

.(6) prescribe standards for: 
(a) the design and arrangement of lots, streets, and 

roads; 
(b) grading and drainage; 
(c) subject to the provisions of [section 5), water 

supply and sewage and solid waste disposal \,thich that, 
at a minimum, meet the regulations adopted by the 
department of health and environmental sciences under 
76-4-104; 

(d) the location and installation ofutilitiesi 
(7) provide procedures for the administration of the 

park and open-space requirements of this chapter; 
(8) provide for the review of preliminary plats ·by 

affected public utilities and those agencies of local, 
state, and federal government having a SUbstantial 
interest in a proposed subdivision; suc~ utility or 
agency review may not delay the governing body's action 
on the plat beyond the time limits specified in this 
chapter, and the failure of any agency to complete a 
review of a plat may not be a basis for rejection of 
the. pla:t by the governing body." 

{Internal References to 76-3-504: None.} 

section 19. section 76-4-104, MeA, is amended to read: 
"76-4-104. Rules for administration and enforcement. 

(1) The department shall, subject to the provisions of 
[section 3J, adopt reasonable rules, including adoption 
of sanitary standards, necessary for administration and 
enforcement of this part. 

(2) The rules and standards shall provide the basis 
for approving subdivision plats for various types .of 
water, sewage f~cilities, and solid waste disposal, 
both public and private, .and shall be related to size. 
of lots, contour of land, porosity of soil, ground 
water level, distance from lakes, streams, and wells, 
type and construction of private water and sewage 
facilities, and other factors affecting public health 
and the quality of water for uses relating to 



agriculture, industry, recreation, and wildlife. 
(3) The rules shall provide for the review of the 

following divisions of land by a local department or 
board of health, as described in Title 50, chapter 2, 
part 1, if the local department or board of health 
employs a registered sanitarian or a registered 
professional engineer and if the department certifies 
under sUbsection (4) that the local department or board 
is competent to review these divisions of land: 

(a) divisions of land containing five or fewer 
parcels, whenever each parcel will contain individual 
onsite water and sewage disposal facilities; and 

(b) divisions of land proposed to connect to 
existing municipal water and waste water systems 
previously approved by the department, if no extension 
of the systems is required. 

(4) The department shall also adopt standards and 
procedures for certification and maintaining 
certification to ensure that a local department or 
board of health is competent to review the divisions of 
land described in subsection (3). 

(5) The department shall review those divisions of 
land described in sUbsection (3) if: 

(a) a proposed division of land lies within more 
than one jurisdictional area and the respective 
governing bodies are in disagreement concerning 
approval of or conditions to be imposed on the proposed 
sUbdivision; or 

(b) the local department or board of health elects 
not to be certified. 

(6) The rules shall further provide for: 
(a) the furnishing to the reviewing authority of a 

copy of the plat and other documentation showing the 
layout or plan of development, including: 

(i) total development area; 
(ii) total number of proposed dwelling units; 
(b) adequate evidence that a water supply that is 

sufficient in terms of quality, quantity, and 
dependability will be available to ensure an adequate 
supply of water for the type of subdivision proposed; 

(c) evidence concerning the potability of the 
proposed water supply for the subdivision; 

(d) adequate evidence that a sewage disposal 
facility is sufficient in terms of capacity and 
dependability; 

(e) standards and technical procedures applicable to 
storm drainage plans and related designs, in order to 
insure proper drainage ways; 

(f) standards and technical procedures applicable to 
sanitary sewer plans and designs, including soil 
percolation testing and required percolation rates and 
site design standards for on-lot sewage dispos~l 
systems when applicable; 

(g) standards and technical procedures applicable to 
water systems; 
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(h) .standards and technical procedures applicable to 
solid waste disposal; 

(i) requiring evidence to establish that, if a 
public sewage disposal system is proposed, provision 
has been made for the system and, if other methods of 
,sewage disposal are propos~d, evidence that the systems 
will comply with state and local laws and regulations 
which are ih effect at the time of submission of the 
preliminary or final plan or plat. 

(7) If the reviewing authority is a local department 
or board of health, it shall, upon approval of a 
division of land under this part, notify the depart~ent 
of the approval and submit to the department a copy of 
the approval statement. 

(a) Review and certification or denial of 
certification that a division of land is not subject .to 
sanitary restrictions under this part may occur only 
under those rules in effect at the time plans and 
specifications are submitted to the department, except 
in cases where current rules would preclude the use for 
which the lot was originally intended, the applicable 
requirements in effect at the time such lot was 
recorded must be applied. In the absence of specific 
requirements, minimum standards necessary to protect 
public health and water quality will apply." 

{Internal References to 76-4-104: 
x 76-3-504 x 76-4-102 .X 76-4-10B} 

Section 20. section 80-15-105, MeA, is amended to read: 
"80-l.5-l.05. Rulemaking. (1) The board shall, subject 

:tothe provisions of [section 1], adopt rules for the 
administration of this chapter for which the board and 
the department of health and environmental scierices 
have responsibility. These rules must include but are 
not limited to: 

(a) standards and interim numerical standards for 
agricu~tural chemicals in ground water as authorized by 
80-15-201; 

(b) procedures for ground water monitoring as 
authorized by 80-15-202 and 80-15-203; 

(c) . field and laboratory operational quality 
assurance, quality control, and confirmatory procedures 
as authorized by 80-15-107, 80-15-202, and 80-15-203, 
which may include, through adoption by reference, 
procedures that have been established or approved by 
EPA for quality assurance and quality control; 

Cd) standards for maintaining the confidentiality of 
data and information declared confidential by EPA and 
the confidentiality of chemical registrant data and 
information protected from disclosure by federal or 
state law as required by 80-15-108; and 
. (e) "administrative civil penalties as authorized by 
80-15-412. 

(2) The department shall adopt rules necessary to 
carry out its re~ponsibilities under this chapt~r. 



These rules must include but are not limited to: 
(a) procedures for ground water monitoring as 

authorized by 80-15-202 and 80-15-203; 
(b) the content and procedures for development of 

agricultural chemical ground water management plans, 
including the content of best management practices and 
best management plans, procedures for obtaining 
comments from the department of health and 
environmental sciences on the plans, and the. adoption 
of completed plans and plan modifications as authorized 
by 80-15-211 through 80-15-218; 

(c) standards for maintaining the confidentiality of 
data and information declared confidential by EPA and 
of chemical registrant data and information protected 
from disclosure by federal or state law as required by 
80-15-108; 

(d) field and laboratory operational quality 
assurance, quality control, and confirmatory procedures 
as authorized by 80-15-107, 80-15-202, and 80-15-203, 
which may include, through adoption by reference, 
procedures that have been established or approved by 
EPA for quality assurance and quality control; 

(e) emergency procedures as authorized by 80-15-405; 
(f) procedures for issuance of compliance orders as 

authorized by 80-15-403; and 
(g) procedures for the assessment of administrative 

civil penalties as authorized by 80-15-412."" 
{Internal References to 80-15-105: None.} 
Renumber: subsequent sections 

44. Page 18, lines 2 and 3. 
strike: first "and" 
Following: "6" 
strike: "," 
Insert: "; and Title 80, chapter 15," 

45. Page 18, line 6. 
Strike: "and" 

46. Page 18, twice on line 7 
Following: "10" 
strike: "," 
Insert: "; and Title 76, chapter 4," 
strike: second "and" 

47. Page 18, line 8. 
Insert: "(4) [Section 4J is intended to be codified as an 

integral part of Title 50, chapter 2, and the provisions of 
Title 50, chapter 2, apply to [section 4]. 

(5) [Section 5J is intended to be codified as an 
integral part of Title 76, chapter 3, and the 
provisions of Title 76, chapter 3, apply to [section 
5 J • " 
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Amendments to Senate Bill No. 362 
Third Reading Copy 

For the committee on Natural Resources 

Prepared by Michael S. Kakuk 
March 13, 1995 

1. Page 2, lines 1 and 2. 
strike: "authorized" on line 1 through "ill" on line 2 
Insert: "described in Title 16, chapter 20, subchapter 10, 

Administrative Rules of Montana" 

2. Page 3, line 16. 
strike: "discharges" 
Insert: "permit exclusions" 
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PLEASE LEAVE PREPARED TESTIMONY WITH SECRETARY. WITNESS STATEMENT FORMS 
ARE AVAILABLE IF yOU CARE TO SUBMIT WRITTEN TESTIMONY. 
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PLEASE LEAVE PREPARED TESTIMONY WITH SECRETARY. WITNESS STATEMENT FORMS 
ARE AVAILABLE IF yOU CARE TO SUBMIT WRITTEN TESTIMONY. 



~. w.;·, ·r. ~ ... " ... ' 
..1>"" .... ~." " ~ • ~, 

" .... ".: -;"- . ':;- ... " 

.1" 

HOUSE OF REPRESENTATIVES 

VISITOR'S REGISTER 

-;l~ SPONSOR(S) ~< 

BILL NO. 
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NAME AND ADDRESS REPRESENTING BILL orl'OSF. surroRT 
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PLEASE LEAVE PREPARED TESTIMONY WITH SECRETARY. WITNESS STATEMENT FORMS 
ARE AVAILABLE IF YOU CARE TO SUBMIT WRITTEN TESTIMONY. 
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