
MINUTES 

MONTANA SENATE 
54th LEGISLATURE - REGULAR SESSION 

COMMITTEE ON EDUCATION 

Call to Order: By VICE CHAIRMAN JOHN HERTEL, on March 3, 1995, 
at 3:28 p.m. 

ROLL CALL 

Members Present: 
Sen. John R. Hertel, Vice Chairman (R) 
Sen. C.A. Casey Emerson (R) 
Sen. Loren Jenkins (R) 
Sen. Kenneth "Ken" Mesaros (R) 
Sen. Steve Doherty (D) 
Sen. Gary Forrester (D) 
Sen. Barry "Spook" Stang (D) 

Members Excused: Sen. Daryl Toews, Chairman (R), Sen. Delwyn 
Gage (R), Sen. Mignon Waterman (D) 

Members Absent: N/A 

Staff Present: Eddye McClure, Legislative Council 
Janice Soft, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: SB 409, HB 352, HB 329 

Executive Action: None 

VICE CHAIRMAN JOHN HERTEL CHAIRED THE MEETING IN THE ABSENCE OF 
CHAIRMAN DARYL TOEWS. 

HEARING ON SB 409 

Opening Statement by Sponsor: 

SEN. DON HARGROVE, SD 16, Belgrade, said SB 409 gives a break in 
diesel fuel purchase to non-public schools which fit certain 
criteria. These schools must be accredited by OPI and meet all 
Montana state standards in order to qualify for the diesel fuel 
tax exemption status. SEN. HARGROVE referred to Amendment 
SB040901.AEM (EXHIBIT 1) which changes "refund" to "exemption". 
He said OPI will be neither a proponent nor an opponent, though 
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OPI said SB 409 could be an incentive for non-public schools to 
meet accreditation standards. Schools affected by SB 409 are 
Manhattan Christian, Butte Central, Billings Central, Valley 
Christian High School and possibly Lustre Christian High School. 
SEN. HARGROVE said a lot of money was not involved; no individual 
school would be exempt much more than $800. 

Proponents' Testimony: 

Garry DenBesten, Administrator, Manhattan Christian School & 
President, Association of Non-Public Schools of Montana, said 
non-public schools are exempt from state gasoline tax and federal 
taxes but not diesel fuel taxes. He said Manhattan Christian 
School uses six diesel fueled buses to transport both private and 
public school students, so it seems especially unfair to not be 
exempt from diesel fuel taxes. Mr. DenBesten informed the 
committee Manhattan Christian School's exempt tax was about $897 
for last year. He ended his testimony by challenging the 
committee to address the inequity of being exempt from gasoline 
but not diesel fuel taxes. 

Sharon Hoff, Montana Catholic Conference & Montana's Catholic 
Schools, concurred with Mr. DenBesten's testimony and added the 
Catholic school in the Hayes area also transported both private 
and public students. Ms. Hoff urged the committee to give SB 409 
DO PASS. 

Opponents' Testimony: None. 

Questions From Committee Members and Responses: 

SEN. LOREN JENKINS asked how gas tax exemption could be 
constitutional while diesel fuel tax exemption was not. Bill 
Salsbury, Administration Division, Department of Transportation, 
said no one was exempt from state gasoline tax -- the exemption 
is at the federal level. 

SEN. JENKINS asked if there was something constitutionally wrong 
with being fede~ally exempt for gas tax and not diesel fuel. 
SEN. HARGROVE said federal law is less restrictive ~han state 
law; in fact, a non-profit organization can make application for 
refunds, according to federal standards. Mr. Salsbury commented 
even the Department of Transportation is not exempt from state 
gasoline taxes, but is from federal taxes. 

SEN. CASEY EMERSON asked if there was a federal diesel tax. Mr. 
Salsbury said there was and public entities were exempt from the 
federal diesel tax. 

SEN. JENKINS asked for affirmation of his understanding of 
schools being exempt from state diesel fuel but not state 
gasoline taxes. Mr. Salsbury affirmed. 
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SEN. HARGROVE said Eric Feaver, Montana Education Association, 
called his attention to the fact that some of the wording in SB 
409 may be unconstitutional and that was the reason for 
Amendments SB040901.AEM. He stated he had talked with staff and 
had the amendments prepared so money would not be refunded in 
violation of the Constitution. He also reminded the ~ommittee 
the issue of SB 409 is diesel fuel only. SEN. HARGROVE also said 
schools could use the red fuel which makes for easy access. He 
thanked the committee for a good hearing and asked for positive 
action on SB 409. 

HEARING ON HB 352 

Opening Statement by Sponsor: 

REP. RAY PECK, HD 91, Havre, said HB 352 is about the transfer of 
resources between the university units and their foundations. He 
said he asked the legislative auditor to go back 20 years to 
research past difficulties regarding transfers. REP. PECK said 
evidence showed the problems becoming progressively fewer. He 
said past practice was for universities to run federal grants 
through their foundations; now that custom was restricted. He 
drew the committee's attention to Section 1, Line 12-13, and 
cited Article VIII, Section 12, which says the legislature shall 
by law ensure strict accountability of all revenue received and 
monies spent by the state, counties, cities and towns and all 
other local governmental entities. He commented HB 352 says 
ownership may not be transferred to a nonprofit corporation or 
foundation established for the benefit of a unit of the 
university system unless full market value is received for the 
transfer. REP. PECK distributed copies of an amendment (EXHIBIT 
2) and explained it further clarified HB 352. He said he and 
the Commissioner had an understanding regarding HB 352 so he 
(REP. PECK) wanted all to understand the amendments were not his, 
but were recommended by the office of the Attorney General. 
However, REP. PECK and the Commissioner were in agreement 
regarding the amendments. 

REP. PECK cited Section 1, Line 16, and said 17-2-102 is the fund 
structure in the law. He also referred to Section 1, Line 17, 
and explained 20-25-402 gives the Board of Regents authority to 
borrow or bond for their needs. He said Section 1, Subsection 3 
further tightens the restrictions on the transfers to the 
foundation. 

REP. PECK reiterated HB 352 created a strict accountability 
situation by retaining money in the budget accounts. He said 
when monies were transferred to the foundation (private 
corporation) legislative auditors had no authority to examine 
foundation funds. He said HB 352 also will keep units from 
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overassessing for revenue bonds, because if there are excess 
revenues, they cannot be used for other purposes. 

VICE CHAIRMAN JOHN HERTEL HAD TO LEAVE SO HE RELINQUISHED THE 
CHAIR TO SEN. GARY FORRESTER. 

Proponents' Testimony: 

LeRoy Schramm, Legal Counsel for the University System, said the 
university system had no objection to HB 352 or the proposed A.6 
anendment because he was not aware of the university system 
p~~cticing anything prohibited by the bill; besides, HB 352 and 
its amendment did not address anything not already covered by 
other statutes. He explained it was an unnecessary contribution 
to the 12 volumes of statutes. He summed his testimony by saying 
HB 352 would do no harm; therefore, the university system had no 
objection to it. 

Gerard Berens, Save the Fort, Missoula, expressed support for HB 
352, though they liked the original bill better because it 
strictly prohibited any transfers from a university to a 
foundation. He said the amendment allows transfers with full 
market value, which has nebulous definitions. He explained that 
in the past, the university transferred land with the future 
promise of scholarships upon sale of the land which was 
considered full market value. 

Mr. Berens also expressed concern that transfers through the 
private, non-profit foundation result in a strict iron curtain to 
prevent any oversight in review by the legisl~tive audit office, 
i.e. once land is transferred to the foundation, the audit office 
is stopped and cannot review how the transfer took ?lace nor the 
results of the transfer. 

Mr. Berens said Save the Fort felt no land or property should be 
transferred to the Foundation; however, if there is transfer, it 
should be subject to legislative audit. He said they noticed in 
the Foundation's record a strong objection to legislative audit. 
He said if the Foundation was to be dealing in state assets and 
state monies, there should be state review and oversight. He 
recommended approval for HB 352 if the above-mentioned change 
were part of the bill. 

Ross Best, Missoula, said a year ago, land was sold for the UM 
Foundation to developers which caused him to realize there were 
constitutional problems connected with the sale. Mr. Best said 
he spent the past year researching the issue. He agreed with Mr. 
Berens' remarks alluding to the Constitution's stating there be a 
strict accounting of all revenue received and monies spent. Mr. 
Best said since Mr. Schramm didn't mention the philosophy of the 
foundations, he would inform the committee it was that some 
people in the university system believe more money wouid be 
raised if private foundations weren't subject to public scrutiny. 
Mr. Best opined the philosophy was inconsistent with the 

950303ED.SM1 



SENATE EDUCATION COMMITTEE 
March 3, 1995 

Page 5 of 8 

Constitutional charge and duty to the people. He applauded REP. 
PECK for HB 352 and the legislature's theme of accountability, 
but felt HB 352 didn't go quite far enough. Mr. Best suggested 
the university system be told they could not entrust assets to 
private foundations without requiring a legislative audit. 

Mr. Best said the U of M has had annual contracts with the UM 
Foundation since 1981 to provide office space, parking space, 
computer use and other services to the Foundation. Payments were 
made to the Foundation on a semi-annual or annual basis, with the 
last few years' payments being $141,OOO/year. The contract lists 
the general services the Foundation would provide; basically, 
fund-raising and sending thanks to donors. He opined the 
University owns the money which the Foundation raises but the 
University does not agree, which means the University has 
delegated its main function (fundraising) to the Foundation which 
in turn chooses the information to be made available. 

Mr. Best urged the committee to ask themselves why the University 
of Montana should pay a private foundation to use its (the 
University's) name to raise money for the Foundation, send thank
you notes for contributions and then allow the Foundation to keep 
the money. He offered his help to make amendments to HB 352 to 
address those issues and challenged the committee to take 
accountability seriously by knowing what is being done in the 
name of the people and what information is being hidden from 
them. 

George Schunk, Attorney General's Office, said it was the AG's 
amendment which REP. PECK presented in his opening. He explained 
the initial introduction of HB 352 prohibited transfers from the 
university system to their foundation auxiliaries for both public 
funds and real property. An amendment was added in the House 
which authorized the transfer of real property where full market 
value is received for the transfer. Mr. Schunk said their 
amendment finishes what the House amendment started; it ensures a 
dovetailing with HB 351 which says in the future, when 
universities sell real property, they offer it to the public for 
fair market value. Mr. Schunk offered support for HB 352 with 
the proposed amendment. 

Opponents' Testimony: None. 

Questions From Committee Members and Responses: 

SEN. EMERSON asked for verification of an amendment that the land 
should be sold at public auction. George Schunk said when the 
Land Board sells public land, it must be sold at a public 
auction; HB 351 says it must be put out for bid at a public sale. 

SEN. JENKINS asked if HB 352 would be clean if the House 
amendment on line 15 were removed. Mr. Schunk said it would. 
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SEN. JENKINS asked if the amendment were added in the House 
committee. REP. PECK said it was added at the request of the 
Commissioner's legal counsel. He explained if the amendment was 
deleted, "ownership of" in line 13, and "unless full market value 
is received for the transfer" in line 15 would also have to be 
removed. He further explained it would not be necessary to 
consider the prQposed amendment; however, if it was desirous to 
leave the House language, the additional proposed AG fl.mendment 
should also remain because compliance must be with all laws 
dealing with p~blic sale. 

SEN. JENKINS asked if the Fort was given or b,JUght with the above 
proceeds. Mr. Schunk said the Fort was on land originally owned 
ry the federal government which granted the State of Montana 
university use of the land for 20 years. In che end, the 
University of Montana did not use any public money to acquire the 
land; thus, HB 352 did not apply. HB 352 would cover situations 
where campuses ~ere purchasing and selling lands close to their 
campuses. 

Closing by Sponsor: 

REP. PECK said the HB 352 does not deal with land grants, but 
with money and land transferred from the university units to 
their foundatic~s. He stated the purpose of HB 352 was to keep 
the two relationships at arms length. 

HEARING ON HB 329 

Opening Statement by Sponsor: 

REP. GEORGE HEAVY RUNNER, HD 85, Browning, said HB 329 allows the 
tribally controlled colleges or state-funded two-year 
postsecondary institutions to participate in the legislative 
intern program. He stressed each institution had a choice 
whether to participate and each participating institution was 
~equired to pay the costs, so there was no expense to the state. 
He distributed copies of a fact sheet entitled, "Montana's Trinal 
Colleges", (EXHIBIT 3) and Montana law (EXHIBIT 4) regarding the 
legislative intern program. 

Proponents' Testimony: 

Wayne Buchanan, Board of Public Education, said he was pleased to 
be asked by REP. HEAVY RUNNER to be a proponent of HB 329 when it 
was in the House. Mr. Buchanan said he was an avid proponent of 
tribal colleges because they fill a necessary niche in the higher 
education picture. He shared the fact his son considered his 
experience as a legislative intern while a student at the 
University of Montana to be one of the best things he had done. 
He said bringing the tribal colleges as members into the 
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community of scholars was very worthwhile and he urged support 
for HB 329. 

LeRoy Schramm, Legal Counsel, University System, said Montana 
college and university students have been benefiting from the 
legislative intern experience for about 20 years. He commented 
the addition of , the tribal colleges would pose more competition 
for the intern slots but expressed support for HB 329. on behalf 
of the university system. 

Opponents' Testimony: None. 

Questions From Committee Members and Responses: 

SEN. EMERSON asked who was paying for the progrum. REP. HEAVY 
RUNNER said each institution paid for its own interns. He said 
the tribal colleges had a foundation called the American Indian 
College Fund which annually provided scholarships from the 
interest earned. REP. HEAVY RUNNER said the Fund had about $12 
million. 

Closing by Sponsor: 

REP. HEAVY RUNNER said there was no competition among the 
institutions because each would be allowed to send qualifying 
students. He urged support for HB 329 because historically 
students from the reservations have not participated in 
governmental issues and the ability for them to do so would be 
beneficial to all. 

REP. HEAVY RUNNER said he would ask SEN. BARRY "SPOOK" STANG to 
carry HB 329. 
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Adjournment: The meeting adjourned at 4:20 p.m. 

SEN. 

~c~, Secretary 

DT/jes 
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MONTANA SENATE 
1995 LEGISLATURE 

EDUCATION AND CULTURAL RESOURCES COMMITTEE 

ROLL CALL 

NAME 

SEN. JOHN HERTEL, VICE CHAIRMAN 

SEN. DELWYN GAGE 

SEN. KEN MASAROS 

SEN. STEVE DOHERTY 

SEN. MIGNON WATERMAN 

SEN. BARRY "SPOOK" STANG 

SEN. LOREN JENKINS 

SEN. GARY FORRESTER 

SEN. C .A. CASEY EMERSON 

SEN. DARYL TOEWS, CHAIRMAN 

SEN:1995 
wp.rollcall.man 
CS-09 

DATE 0/;/'7'5 

PRESENT ABSENT 

t/ 

/ 
/ 

/ 
~ 

~ 

EXCUSED 

~ 

V 

v' 



SEN:\TE EDU~iUION 

EXHIBIT No.~,-I ____ . __ .. _ 
DATE.. Jh/1'~ 
Bill NO._ () 13 f/01 

Amendments to Senate Bill No. 409 
First Reading Copy 

Requested by Senator Hargrove 
For the Senate Committee on Education and Cultural Resources 

Prepared by Eddye McClure 
March 3, 1995 

1. Title, line 4. 
Strike: "A REFUND" 

2. Title, line 5. 
Strike: "OF" 
Insert: "AN EXEMPTION FROM" 

3. Page 1, line 20. 
Strike: "a refund of" 
Insert: "an exemption from" 

1 SB040901.AEM 



SENATE EDUCATION 
EXHIBIT NO_ ...2---' 
DATE- \$/u/'-;'1-S-----

Amendment to HB 352 Bill NO. If 6 3' S--Z---

P. 1, line 15 

Following: "transfer" 
Insert: "and laws applicable to the disposition of property are followed" 



MONTANA'S TRIBAL COLLEGES 
Fact Sheet 

S[NATE EDUCATION 
EXHIBIT NO_ -3 -,..------
DATL 0h/r~ 

* There is a Tribal College on each on Montana's seven Indian res~~awons. 11-6 Jp:t 

.. 

.. 

Blackfeet Indian Reservation 

Northem Cheyenne Indian Reservation 

Fort Belknap Indian Reservation 

Fort Peck Indian Reservation 

Crow Indian Reservation 

Flathead Indian Reservation 

Rocky Boy Indian Reservation 

Blackfeet Community College 

Dull Knife Memorial College 

Fort Belknap College 

Fort Peck Community College 

Little Big Horn College 

Salish Kootenai College 

Stone Child College 

All of the Tribal Colleges in Montana are accredited except Dull Knife Memorial 
College which is in candidacy status. 

Each Tribal College is established by its respective federally recognized tribe; is 
governed by a board in which the majority are enrolled tribal members; serves a 
student body in which a majority of the students are members of federally 
recognized tribes. 

.. The Tribal Colleges are not private colleges. They are independent colleges. 

.. 

.. 

.. 

In general the Tribal Colleges offer courses of study resulting in certificates and 
associate degrees. Salish Kootenai College has two baccalaureate degrees. 

Students planning to complete baccalaureate degrees usually transfer to a unit of 
the Montana University System. 

The Tribal Colleges receive federal funding for each Indian student attending, 
which is usually around $3000 per student. In addition the college receives tuition 
and fees from each student. 

.. Tuition and fees are the only income sources for the non-beneficiary students 
attending Tribal Colleges. 

.. Non-beneficiary students are those that are not members of federally recognized 
tribes. 

.. There are approximately 450 non-beneficiary students attending the Tribal 
Colleges. 

.. The cost per student at a Tribal College is $4500 . 

.. 
An appropriation of $1.4 million to support non-beneficiary students attending the 
Tribal Colleges will resuh in about $"1500 per student. 
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