
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
54th LEGISLATURE -- REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By CHAIRMAN BOB CLARK, on January 17, 1995, at 
8:05 AM. 

ROLL CALL 

Members Present: 
Rep. Robert C. Clark, Chairman (R) 
Rep. Shiell Anderson, Vice Chairman (Majority) (R) 
Rep. Diana E. Wyatt, Vice Chairman (Minority) (D) 
Rep. Chris Ahner (R) 
Rep. Ellen Bergman (R) 
Rep. William E. Boharski (R) 
Rep. Bill Carey (D) 
Rep. Aubyn A. Curtiss (R) 
Rep. Duane Grimes (R) 
Rep. Joan Hurdle (D) 
Rep. Deb Kottel (D) 
Rep. Linda McCulloch (D) 
Rep. Brad Molnar (R) 
Rep. Debbie Shea (D) 
Rep. Liz Smith (R) 
Rep. Loren L. Soft (R) 
Rep. Bill Tash (R) 
Rep. Cliff Trexler (R) 

Members Excused: Rep. Daniel W. McGee 

Members Absent: NONE 

Staff Present: John MacMaster, Legislative Council 
Joanne Gunderson, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: SB 

Executive Action: SB 
HB 
HB 

7, SB 26 
7 BE CONCURRED IN 

37 DO PASS 
131 TABLED 
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HEARING ON SB 26 

Opening Statement by Sponsor: 

SENATOR EVE F~KLIN, SD 21, presented SB 26, which was drafted 
at the request of the Board of Crime Control, by first describing 
the current method that youth detention is funded. She explained 
the intent of this bill is to alleviate financial hardship 
created while youths in detention are awaiting completion of the 
legal proceeding to move them into adult status disposition. 

Proponents' Testimony: 

Candy Wimmer, Montana Board of Crime Control, said that agency 
administers the 9.1% lottery funding to support detention costs 
to counties. She clarified that that agency matches the costs 
the counties incur in detention in secure environments at 50% and 
in non-secure environments at 75%. She explained that in this 
legislation when counties are unable to control the costs of 
detention because of the status of the youth, they are proposing 
to match those costs at 75%. 

Gene Kiser, Director, Montana Board of Crime Control, said that 
the Board supports this legislation. 

Gordon Morris, Director, Montana Association of Counties (MACO), 
said that MACO has a resolution (94-31) which was adopted at 
their annual convention to the effect that they support the 
legislation. 

Mary Ellerd, Executive Secretary, Montana Juvenile Probation 
Officers Association, spoke in support of SB 26. 

Opponents' Testimony: 

None. 

Questions From Committee Members and Responses: 

REP. BRAD MOLNAR asked what amount the 9.1% of the proceeds from 
the lottery generates. 

Ms. Wimmer said that it varies between $800,000 - $900,000 per 
year. The projection is at $800,000. 

REP. MOLNAR asked how much of that would be excised after the 
grant proposed for this program. 

Ms. Wimmer replied that she had gone back through previous 
budgets and last year they would have had approximately $50,000 
available for this type of program. 
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REP. WILLIAM BOHARSKI said that in general he had a philosophical 
problem with attaching youth detention costs with lottery money. 
He asked why the Board of Crime Control doesn't approach the 
Appropriations Committee with their perceived needs. He felt 
that it would be a more secure source since the lottery income 
fluctuates. 

Mr. Kaiser answered that the Board thought this would. be a 
legitimate area since the task force is being funded from that 
mechanism without any thought about the future fluctuation. They 
recognize that residual funds that come from the lottery as a 
source may decrease, but still believe this would be the most 
legitimate area for funding for this hardship situation. 

REP. BOHARSKI re-asked his question regarding the Board tying 
itself just to this specific source of revenue. He pointed out 
that there is a general approach in this session to eliminate the 
small statutory accounts. 

Mr. Kaiser reiterated that the funding mechanism which is there 
for the task force and that there could be residuals in future 
years for hardship cases, was the reason behind their decision. 

{Tape: ~; Side: A; Approximate Counter; ~6 .2} 

REP. ELLEN BERGMAN asked if the counties would be getting money 
they had not expected. 

Mr. Morris clarified the history of the law which was enacted in 
1991 which relates to the matching funds from the Board of Crime 
Control. That money is going into regional budgets for regional 
juvenile detention facilities. He said that the new allocation 
which would come under this provision would go to specific 
counties which have exceptional hardships relating to juvenile 
detention. He said, in response to REP. BOHARSKI'S concerns, 
that until there is an assurance of general fund money, this is 
the preferred way to acquire these funds. 

REP. BERGMAN asked if Custer County had to transport juveniles to 
Billings. 

Mr. Morris said that it was correct and that Custer County is 
included with Rosebud, Treasure and other southeastern counties 
which detain their youth in Billings under a regional detention 
contract. 

REP. BERGMAN asked if then that money would go to Billings. 

Mr. Morris said that would be the case. But the hardship money 
would go to the specific county requesting it. 

REP. MOLNAR asked if Custer County has their youth detained in 
Billings for a lengthy period awaiting transfer, how that Custer 
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County having no expenditure would receive the money while 
Yellowstone County which would have the expenditure wouldn't. 

Mr. Morris answered that each county contracts by way of the 
regions for funding. Over and above the contract for the 
regional juvenile detention center, each county pays its share of 
travel costs. Every county benefits and this legislation will 
provide an insurance policy against the excessive case where long 
term care would occur while the youth is being turned over to the 
adult system. 

Ms. Wimmer, without objection from the committee, clarified the 
process of billing and receipt of funds. 

Closing by Sponsor: 

SEN. FRANKLIN said she believed the Board of Crime Control had 
been responsive to local government in trying to find a solution 
at this point in time. She stated that no fiscal note was 
required for this bill because there is essentially no change in 
the revenue streams that would not impact the general fund. 

HEARING ON SB 7 

Opening Statement by Sponsor: 

SENATOR TERRY KLAMPE, SD 31, in opening on SB 7 said that the 
Montana Medical Association and Montana Trial Lawyers were in 
agreement on this bill. He said that the bill deals with the 
statute of limitations and the Medical-Legal Panel which is a 
method of alternative dispute resolution. Whenever there is a 
malpractice suit it is required that the dispute is heard before 
the panel first. During that process the time is "tolled," that 
is to say, the statute of limitations is put on hold. He 
explained the changes proposed with this bill. 

Proponents' Testimony: 

Russell Hill, Montana Trial Lawyers (MTLA), supports this bill 
and said he understands that there is no opposition to this bill. 
He distributed written testimony regarding SB 7. EXHIBIT 1 
He also distributed a copy of the case which brought the need for 
this bill. EXHIBIT 2 

{Tape: ~; Side: ~i Approx. Counter: 34.0} 

Jerry Loendorf, Montana Medical Association (MMA), said that they 
agree fully with Mr. Hill and expanded on the changes as 
presented. 

Mona Jamison, The Doctors' Company, said they stand together with 
MTLA and MMA. She explained the reasons for the needed changes. 
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Opponents' Testimony: 

None. 

Questions From Committee Members and Responses: 

None. 

Closing by Sponsor: 

SEN. KLAMPE thanked the committee and asked for someone to carry 
the bill in the House. 

EXECUTIVE ACTION ON SB 7 

Motion/Vote: REP. DIANA WYATT MOVED SB 7 BE CONCURRED IN. 
Motion carried 19 - O. 

REP. BOHARSKI objected to putting SB 7 on the consent calendar. 

EXECUTIVE ACTION ON HB 131 

Motion/Vote: REP. BOHARSKI MOVED TO TABLE HB 131. The motion 
carried 13 - 6 with REPS. WYATT, SOFT, MOLNAR, TREXLER, CURTISS 
and SMITH voting no. 

EXECUTIVE ACTION ON HB 37 

Motion: REP. SHIELL ANDERSON MOVED HB 37 DO PASS. 

Discussion: REP. JOAN HURDLE said that she had a note indicating 
that the committee had decided to amend HB 37 at line 9. 

CHAIRMAN CLARK said that the amendment would remove section 2 
totally from the bill which would eliminate the retroactive 
portion of the bill. 

REP. WYATT said that she had made reference to that amendment 
because it is not known what kinds of requests or problems have 
developed within the prison system and thus what time frames 
would be sufficient. 

Motion: REP. WYATT MOVED THE AMENDMENT. 

Discussion: REP. LIZ SMITH said while she tended to agree with 
REP. WYATT, she felt that there should be some level of 
retroactivity, perhaps one year from the date of passage. 

REP. BERGMAN asked if this would be moving the statute of 
limitations down from five years to three. 
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CHAIRMAN CLARK said he believed this would just limit it to five 
years. 

REP. DEB KOTTEL describ~d her understanding that the bill would 
eliminate entitlement for extension of a statute of limitations 
to prisoners who could claim imprisonment as a disability under 
the present law., In terms of the proposed amendment, she 
believed that any causes of action prior to the effective date of 
this bill would be under the old law. After the effective date, 
being imprisoned is not a disability if there is no retroactive 
clause in the bill. 

REP. SMITH suggested a retroactive clause to be applied to 
existing claims. 

REP. WYATT said that there should be a clear statement as to the 
application of this bill to past, present and future claims. 

REP. HURDLE asked REP. WYATT if that could be accomplished by 
eliminating this section. 

CHAIRMAN CLARK asked whether claims that have been filed as of 
the time this statute would come into effect would be honored. 

REP. WYATT asked Mr. MaCMaster to clarify the effective date of 
the proposed legislation. Her intent was to eliminate 
retroactivity. 

Mr. MaCMaster said that the retroactivity and the effective date 
applicability were two different things. Whether or not the 
applicability section is left in, the bill would take effect 
October 1, 1995. The retroactivity means that starting at the 
point at which the bill takes effect causes of action would be 
affected backwards in time from that date. In his opinion, if 
section 2 is removed as REP. WYATT'S amendment would do, the bill 
takes effect October 1, 1995, and the law as amended by the bill 
would apply to causes of action that accrue after that date. 

REP. BOHARSKI reiterated the effect of the bill which is intended 
to take out the definition of a disability allowing for the 
extension of a statute of limitations from those who are 
imprisoned. He asked if on line 30 of page 1, it was correct 
that the wording referring to a cause of action occurring before 
the effective date of this act, meant the actual incident. 

REP. WYATT answered, IIYes. 1I 

REP. BOHARSKI suggested that any causative action that occurs 
before the effective date of this act should be subject to the 
act that was in effect at the time that causative action 
occurred. He felt that was what was intended on lines 3-6 on 
page 2 though he was not sure that was what they were doing. 

950117JU.HMl 



· HOUSE JUDICIARY COMMITTEE 
January 17, 1995 

Page 7 of 9 

REP. WYATT stated that the intent of her amendment was exactly as 
REP. BOHARSKI stipulated and that she would leave the wording to 
Mr. MaCMaster. 

REP. ANDERSON asked if this section is taken out and a person is 
currently under this disability, for as long as he is in prison, 
he continues to ,toll the statute (sic) .. 

Mr. MaCMaster said, "Right, it is tolled for no more than five 
years." 

REP. BOHARSKI stated that it appears to him that if a person is 
in prison now, the statute continues to runs so along as the 
person is there and the old law applies. He felt this change 
would give five years to those presently incarcerated just at it 
would apply to those imprisoned after the effective date of the 
new law. 

CHAIRMAN CLARK said that was not right. 

REP. KOTTEL said that she saw a consensus of what the committee 
wanted to do. She suggested that she, REP. ANDERSON and Mr. 
MaCMaster confer to bring an amendment that would satisfy this 
consensus. 

REP. BOHARSKI asked her to state what her understanding was of 
what they want to do. 

REP. KOTTEL said that in terms of fairness regarding 
retroactivity there was a consensus yet she heard that perhaps 
this issue is already taken care of in the language on page 1. 

CHAIRMAN CLARK suggested a ten-minute break for these three to 
clean up the language. 

CHAIRMAN CLARK reconvened the committee. 

REP. ANDERSON did a visual demonstration of the effects of the 
amendment. The sum of it was that if the intent is to speed the 
cases along, at the point of the effective date of the act, put 
everyone in the same boat, then vote to leave the retroactive 
clause in. If the intent is to give the people who automatically 
had five years a year ago to continue to give them that five 
years plus the time of action on cause of action, then vote to 
take the retroactive clause out. He mentioned that REP. KOTTEL 
presented food for thought that with substantive change, perhaps 
there would be violation of constitutional rights. 

REP. AUBYN CURTISS said that when another bill was presented 
there was testimony that indicated that people who are 
incarcerated now have access to all kinds of libraries and other 
sources legal recourse. 
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REP. ANDERSON said that he agreed and he would vote to leave the 
retroactive clause in. He observed while working on the Defender 
Project that the prisoners have a large legal network and that if 
this bill is passed, they would realize that they had better get 
on with the filing of their cause of action. 

REP. CURTISS said she would also support leaving it in. 

REP. WYATT said that she understood that all grievances could be 
redressed retroactively. She used an example to support her view 
that the retroactive clause should be removed. She felt that the 
best thing to do was to take law from this time forward and not 
retroactive in general. 

REP. BOHARSKI asked REP. ANDERSON to apply his timing analogy to 
a hypothetical case he outlined in which the person would have 
had a cause of action seven years ago. 

REP. ANDERSON said that person would have already used their five 
years of automatic stay, plus two years (in a negligent auto 
accident case), so after the effective date, they would only have 
one year in either case. 

REP. BOHARSKI asked for the example to be applied to someone with 
a cause of action occurring only one year ago. 

REP. ANDERSON said that under the Wyatt Amendment, they would 
have seven years beyond the effective date to file on that cause 
of action. Without the amendment, they would only have three 
years after the effective date. 

Vote: The amendment failed by a voice vote. Those voting Aye 
being REPS. WYATT, CAREY, MC CULLOCH, SHEA, KOTTEL, CURTISS and 
HURDLE. 

Motion/Vote: REP. ANDERSON MOVED HB 37 DO PASS. Motion carried 
unanimously. 

Motion: REP. CLIFF TREXLER MOVED TO ADJOURN. 

Comments: This set of minutes is complete on one 90-minute tape. 
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ADJOURNMENT 

Adjournment: The meeting was adjourned at 9:50 AM. 

BOB CLARK, Chairman 

"'I~~ 
OANNE GUNDERSON, Secretary 

BC/jg 
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HOUSE STANDING COMMITTEE REPORT 
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Mr. Speaker: \Ve, the committee on Judiciary report that Senate Bill 7 (third reading copy 

-- blue) be concurred in. 

Signed: ~~ 
Bob Clark, Chair 

Carried by: Rep. Kottel 

\-11 

Committee Vote: 
Yes£, No~. 141036SC.Hbk 
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Mr. Speaker: We, the committee on Judiciary report that House Bill 37 (first reading copy 

-- white) do pass. 

Signed: t3~ (~cd 
Bob Clark, Chair 

\-\\ 

Committee Vote: 
Yes Ii, No 0 . 141039SC.Hbk 
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Rep. Bob Clark, Chair 
House Judiciary Committee 
Room 312-1, State Capitol 
Helena, MT 59620 

RE: Senate Bill 7 

Mr. Chair, Members of the Committee: 

Thank you for this opportunity to express MTLA's support for Senate Bill 7, clarifying 
the original intent of Sections 27-2-205 and 27-6-702, MCA. 

Background. The Code Commissioner, in an effort to clarify Montana law, proposed 
these changes in 1994 to the Joint Interim Subcommittee on Insurance Issues, chaired by 
Sen. Del Gage. MTLA, the Montana Medical Association, and the Montana Medical 
Legal Panel endorsed these changes before the interim subcommitteee, agreeing that the 
changes embody the Legislature's original intent in enacting the statutes. 

Senate Bill 7. In addition to non-substantive, stylistic changes to current law, the bill 
also makes two amendments which deserve the Legislature's attention: 

• In Section 1 of the bill, at lines 23 and 24, the word plaintiff is replaced 
with the word defendant. Although the new language effects a ISO-degree 
reversal in the literal meaning of the statute and thus appears to prejudice 
plaintiffs in medical negligence cases, MTLA believes it clarifies the original 
intent of the Legislature. 

• In Section 2 of the bill, at lines 2 and 3, the word in is replaced by the 
words related to. This change clarifies an important ambiguity in the statute which 
was at issue in Eisenmenger v. Ethicon, Inc., 51 St.Rep. 296, decided by the 
Montana Supreme Court last March. That case involved a broken suture which 
was manufactured and sold by an out-of-state corporation and used by a Montana 

1 



surgeon. In short, the patient suffered a stroke and serious complications caused 
either by (1) defective sutures supplied by the manufacturer or (2) negligence by 
the surgeon in using the suture. 

The patient first fiied a lawsuit against Ethicon, then voluntarily dismissed 
that lawsuit and filed a claim against the surgeon before the Montana Medical 
Legal Panel, naming Ethicon as an "other necessary and proper party" to that 
claim. After the panel examined the circumstances surrounding tQ.e incident and 
rendered its decision (and after Ethicon knowingly concealed vital information 
regarding the surgeon's negligence), the patient again filed a product liability 
lawsuit against Ethicon. At that point, however, Ethicon argued that the statute 
of limitations on this claim had expired. 

Montana law clearly required the patient to proceed against the surgeon in 
the Montana Medical Legal Panel before filing a lawsuit. Montana law also 
clearly tolled the statute of limitations on the medical negligence claim against the 
surgeon during panel proceedings. But Ethicon argued that the Montana law 
only tolled the statute of limitation on medical negligence claims and did not toll 
the statute of limitations on a product liability claim against it. 

The Montana Supreme Court, in an opinion written by Chief Justice Jean 
Turnage, admitted that the language used in Section 27-6-702, MCA, was 
ambiguous. But the court concluded that the legislative history reflects 
lawmakers' intent to toll statutes of limitations against medical negligence claims 
and other claims "related to" medical negligence. Dissenting Justice Nelson urged 
the Legislature to amend the statute in order to clarify its intent. 

In considering the Code Commissioner's recommendations to clarify 
Section 27-6-702, MeA, the Joint Interim Subcommittee on Insurance Issues also 
heard testimony from MTLA, the Montana Medical Association, and the 
Montana Medical Legal Panel regarding the operation of the panel and the 
serious procedural problems that would arise if claimants--and health care 
providers--were forced into separate litigation with defendants like Ethicon before 
the Panel completed its review. The interim subcommittee voted unanimously to 
recommend the clarification contained in Senate Bill 7. 

If MTLA can provide more information or assistance to the Committee, please notify 
me. Thank you again for this opportunity to express MTLA's support for Senate Bill 7. 

Respectfully, 
, \ 

~\~IJi[J 
Russell B. Hill, Executive Director 
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EXHIBIT ___ ".1 -
DATL __ -~1/11qr 

Eisenmenger v. Ethicon, Inc. SB 1 _________ 296 
51 St.Rcp. 0296 

HELEN KIRWIN EISENMENGER, an 
incapacitated person, by Veronica 
Eisenmenger, her Guardian and: ,: 

0' .... 
, 'Conservator, , 

Plaintiff, Respondent and 
Cross-Appellant, 

v. 
ETillCON, INC., a New Jersey 

corporation, 
Defendant and Appellant, 

and 
JAMES E. MUNGAS and MONTANA 
DEACONESS :MEDICAL CENTER, 

Defendants and Cross-Respondents. 

No. 93-034. 
Submitted February I, 1994. 

Decided March 24,1994. 
51 St.Rep. 0296. 

Mont. . 
-P.2d -. 

STATUTES - PRODUCT LIABILITY - PRACTICE 
AND PROCEDURE, Appeal from a $2.3 millionjudg
ment entered against defendant for,product liability. 
The Supreme Court held: -

1. STATUTES, The tolling provision of section 27-
6-702, MCA, applies not only to malpractice claims, 
but also to actions against all other persons or entities 
named in the application as necessary or proper par
ties for any court action arising out of the same facts. 

2. STATUTES, An ambiguous statute oflimitations 
should be interpreted, in the interest of justice, to 
allow the longer period in which to prosecute the 
action. 

3. PRODUCT LIABILITY, The theory of res ipsa 
loquitur is not applicable in products liability cases 
under a strict liability theory. 

4. PRODUCT LIABILITY, A claim ofproduct defect 
may be proven by sufficient circumstantial evidence. 

5. PRACTICE AND PROCEDURE, A complete fail-, 
ure to answer interrogatories or otherwise respond to ' 
discovery requests is not required before sanctions are 
allowed under Rule 37(d), M.R.Civ.P. 

6. PRACTICE AND PROCEDURE, Defendant's 
failure to respond to discovery requests was willful 
and in bad faith; this failure caused severe prejudice 
to plaintiff on an issue central to the case. 

7. PRACTICE AND PROCEDURE, The sanction of 
default judgment enforces due process by preventing 

I 

i 
I 

defendant from profiting by its disrovery abuse and by 
assuring due process to the oppooing parties whose 
rights have been prejudiced. 

I ,,;.,' 
, Affirmed.:", " , 

,; 'JUSTICE NE~ON filed a dissenting opinion in 
which JUSTICE GRAY joined .. 
j: '. 

Appeal from the District Court of Cascade County. 
Eight Judicial Dlatrlct. 
Honorable R.n. McPhillips, Judge. 

, 1 ' 

, :For Appellant: Maxon Davis, Cure, Borer & 
Davis, P.C., Great Falls; Charles F. Preuss, Preuss, 
Walker & Shanagher, San Francisco, California. 

! 
For Respondents: Norman L. Newhall, Alexan

der, Baucus & LiMell, P .C., Great Falls; Susan J. 
Rebeck, Susan J. Rebeck, P.C., Great Falls <Eisen
menger); James E. Aiken and Tracy Axelberg, 
Jardine, Stephenson, Blewett & Weaver, P.C., Great 
Falls (Mungas); Neil E. Ugrin, Ugrin, Alexander, 
Zadick & Slovak, Great Falls, (Montana Deaconess 
Medical). 

:CHIEF JUSTICE TURNAGE delivered the Opin
ion of the Court. 

i 
:Helen Eisenmenger suffered serious iI1iury after 

undergoing surgery in which suture material manu
factUJ·ed by defendant Ethiron, Inc., was used. She 
filed this product liability claim against Ethicon in the 
District Court for the Eighth Judicial District, Cas
cade County. Ethicon appeals a $2.3 millionjudgment 
e~tered against it. We affirm. 

,We restate the dispositive issues as: 

:1. Whether the District Court erred in holding that 
the statute of limitations for Eisenmenger's product 
liability claim against Ethicon was tolled by § 27-6~ 
70,2, MCA. 

2. Whether the court erred in denying Ethicon's 
m<;>tion for summary judgment. 

, , 

,3. Whether the court erred in imposing a default 
sapction against Ethicon on the issue of liability. 

I 

:On 0 October 30, 1985, Helen Eisenmenger under-
went a left carotid endarterectomy at the Montana 
Deaconess Medical Center (the hospital) in Great 
Falls, Montana. James E. Mungas, M.D., performed 
the surgery. The incision in Eisenmenger's left carotid 
artery was clooed using 6-0 Prolene suture material 
manufactured and sold by Ethiron. 

I 

ITwo days later, while she was resting in her hospi
tal room, Eisenmenger suddenly experienced bleeding 
in 'and from the surgical site. She was returned to the 
operating room, where Dr. Mungas performed a sec
on,d, emergency surgery to repair a broken suture in 

, 
,I 

\ , 
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Eisenmenger v. Ethic~li, Inc. 
51 St.Rep. 0296 I 

the carotid artery incision. After the second operation, 
Eiserunenger suffered a stroke and resulting serious 
romplications. There was little doubt that the broken 
suture caused Eisenmenger's stroke and subsequent 
romplications; the question was what caused the su
ture to break.. 

In J anualjT 1988, Eisenmenger, through her guard
ian and ronservator, filed a product liability suit 
against Ethiron in the District Court for Montana's 
Eighth Judicial District. Ethiron removed the case to 
federal rourt based on diversity jurisdiction. That case 
was eventually voluntarily dismissed, after this action 
was filed. ' 

On October 27, 1988, again through her guardian 
and conservator, Eisenmenger filed a malpractice 
claim with the Montana Medical Legal Panel against 
Dr. Mungas and the hospital. She named Ethicon as 
an "other necessary and proper part[y]" to that claim. 
After the panel rendered its decision, Eisenmenger 
filed this action on March 30, 1989. 

Ethicon promptly moved for summary judgment, 
arguing that the general three-year tort statute of 
limitations on the claim against it had run. The court 
denied Ethicon's motion, holding that § 27-6-702, 
MCA, tolled the statute of limitations during the 
Medical Legal Panel's decision-making process and 
for thirty days thereafter. 

Almost three years later, in February 1992, the 
court entered summaljT judgment in favor of Dr . Mun
gas and the hospital, holding that the theory of res 
ipsa loquitur was not applicable to the claims against 
tbose defendants and that Eisenmenger had produced 
no evidence of negligence by those defendants. At the 
same time, the court denied Ethiron's motion for sum
mary judgment on grounds that it would be premature 
to rule out the admissibility of circumstantial evi
dence offered by Eisenmenger to show that there had 
been a manufacturing defect in the suture; 

At the end of March 1992, Eisenmenger deposed 
Ethicon's witness Dr. Olcott, a professor of surgery at 
Stanford University. Dr. Olcott's opinions, as stated 
in his deposition, clearly supported a theory that ron
duct of Dr. Mungas or the hospital could have been the 
cause of the suture breakage leading to Eisenmenger's 
injuries. Ten days later, Eisenmenger filed a motion 
asking the court to assess sanctions against Ethicon 
for failure to disclose Dr. Olrott's opinions in response 
to discovery requests dating back to 1988. 

In its order granting Eisenmenger's motion, the 
court stated that Ethiron had made a "knowing con
cealment" of Dr. Olcott's testimony, and that, had the 
court known of Dr. Olcott's testimony it was "very 
doubtful" that Dr. Mungas's motion for summary 

v 

I 
judgment would have been granted. The court con-
cluded Eisenmenger had suffered extreme prejudice 
due to Ethicon's discovelY abuses and that she was 
entitled to sanctions. It entered a default judgment 
against: Ethiron on the issue of liability. 

I 

The case was tried to a jUlY for purpa;es of deter
mining the amount of damages. Following the jury's 
verdict that Eisenmenger's' damages totaled 
$2,308,155, Ethiron appeals. Eisenmenger and Dr. 
MungBs have each raised issues on cross-appeal but, 
as a result of our resolution of the issues raised by 
Ethiron, we do not reach those issues. 

ISSUE 1 

Whether. the District Court erred in holding that 
the statute of limit;3.tions for Eisenmenger's product 
liabilitY claim against Ethicon was tolled by § 27-6-
702,MCA. 

i 
Section 27-6-702, MCA, which is part of the Mon

tana Medical Legal Panel Act (Act), provides: 
I 

The running of the applicable limitation period in 
a malpractice claim is tolled upon receipt by the 
direq;or of the application for review as to all health 
care providers named in the application as parties 
to the panel proceeding and as to all other persons 
or entities named in the application as necessary or 
proper parties for any court action which might 
subsequently arise out of the same factual circum
stances set forth in the application. 

Ethiconicontends § 27-6-702, MCA, tolls the statute of 
limitations in malpractice claims only, and not in 
product:liability claims such as this one. 

I 
Ethiron's position reflects the reference, at the be-

ginning 'of the statute, to "a malpractice claim." "Mal
practice:claim" is defined at § 27-6-103(5), MCA, as a 
claim or potential claim "against a health care 
provider." "Health care provider" is defined under § 
27-6-103(3), MCA, tomean a physician, a dentist, or 
a health care facility. 

I 

Because "malpractice claim" is defined as a claim 
against 'a "health care provider," the statement in § 
27-6-702, MCA, that the statute oflimitations is tolled 
as to "all health care providers named in the applica
tion" addresses most "malpractice claims" as defined 
in the Act. The only exception initially appears to be 
malpractice claims against health care providers not 
named in the application. However, § 27-6-702, MCA, 
further provides that the tolling applies also "as to all 
other persons or entities named ... as necessary or 
proper parties for any court action ... out of the same 
factual circumstances." We conclude that § 27-6-702, 
MCA, is ambigUous about the types of claims for which 
it tolls the statute of limitations. 

! 
I 
I 
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If the plain words of a statute are ambiguous, the 
next step in judicial interpretation of the statute is to 
determine the intent of the legislature~Montana Con
tractors'Ass'n. u. Dept. ofHwys. (1986),220 Mont. 392, 
394, 715 P.2d 1056, 1058. This is ao::omplished by 
examining the legislative history of the statute, in-

: cludingthe title of the oriw.nal bill. Montana Contrac
tors' Ass'n., 715 P.2d at 1058; Gaub v. Milbank Ins. Co. 
(1986),220 Mont. 424, 428, 715 P.2d 443, 445. 

Section 27-6-702, MCA (1983), read: 

The running of the applicable limitation period in 
a malpractice claim is tolled upon receipt by the 
director of the application for review and does not 
begi~ again until 30 days after the panel's final 
decision is entered in the permanent files of the 
panel and a copy is served upon the complainant 
and his attorney by certified mail. 

(Enacted 17-1314 by Sec. 14, Ch. 449, L. 1977.) The 
1985 amendment to § 27-6-702, MCA, added the fol
lowing language to the first sentence of the statute: 

as to all health care providers named in the appli
cation as parties to the panel proceeding and as to 
all other persons or entities named in the applica,
tion as necessary or proper parties for any court 
action which might subsequently arise out of the 
same factual circumstances set forth in the applica,
tion. [Emphasis added.] 

; The 1985 amendment to § 2:7-6-702, MCA, unquestion
ably created the ambiguity with which we are faced. 

The title to the 1985 amending act and the expla
nation offered with the proposed amendment to § 
27-6-702, MCA, are instructive. The title to the 
amending act stated: 

AN ACT REVISING THE MONTANA MEDICAL 
LEGAL PANEL ACT BY CLARIFYING THE DEFI
NITIONS OF "HEALTH CARE FACILITY," "MAlr 
PRACTICE CLAIM," AND "PHYSICIAN;" 
CLARIFYING THE ALLOCATION OF ASSESS
MENTS AND DETERMINATION OF ASSESS
MENTS; PROVIDING FOR A LATE FEE FOR 
DELINQUENT ASSESSMENTS; CLARIFYING 
THE COMPOSITION OF THE PANEL; CLARIFY
ING THE TOUJNG OF THE STATUTE OF LIMI
TATIONSAGAlNSTPARTIESNOTPARTIESTO 
THE CLAIM AND PROVIDING FOR DISMISSAL 
OF CLAIMS AND THE RUNNING OF THE STAT
UTE OF LIMITATIONS; AMENDING SECTIONS 
27-6-103, 27-6-206, 27-6-301, 27-6-303, 27-6-401, 
AND 27-6-702, MCA; AND PROVIDING AN IMME
DIATE EFFECTIVE DATE. [Emphasis supplied.] 

Ch. 332, L. 1985. The explanation offered by the 
Montana Medical Legal Panel for the proposed 
amendment was: 

The current statute is unclear as to whether the 
statute does or does not toll as to thooe not parties to 
the panel, such as nurses, under circumstances where 
physicians in the same matter are brought before the 
panel. The propa;ed legislation clarifies this, provid
ing for the tolling of the statu te as to all these parties 
named in the application, whether proper health care 
providers before the parel or not. 

Exhibit D to minutes of House Judiciary Committee, 
February 19, 1985. 

[1,2] The legislative hisrory of § 27-6-702, MCA, 
supports the conclusion that the tolling provision applies 
not only to malpractice claims, as argued by Ethicon, but 
also to actions against all other persons or entities 
named in the application as necessary or proper parties 
for any rourt action arising out of the same facts. This 
conclusion is further supported by the rule that an 
ambiguous statute of limitations soould be interpreted, 
in the interest of justice, to allow the longer period in 
which to prosecute the adion. See James u. Buck adabo 
1986), 727 P.2d 1136, 1138 (citing cases from Alaska, 
Hawaii, Arizona, am Utah). We note that Ethicon has 
long had notice of its alleged liability in this adion, 
minimizing any surprise or prejudice to it from the 
interpretation we now give to § 2:7-6-702, MCA. 

In this case, the application for review of claim 
which Eisenmenger filed with the Montana Medical 
Legal Panel listed Ethiron as an "other necessary and 
proper partlY]." We hold that the District Court did 
not err in ruling that the statute of limitations was 
tolled as against Ethiron. 

ISSUE 2 

Whether the court erred in denying Ethicon's mo
tion for summary judgment. 

This Court's standard of review of a ruling on a 
motion for summary judgment is the same as a district 
court's standard in ruling on such a motion: whether 
the record discloses genuine issues of material fact, 
and, if not, whether the moving party is entitled to 
judgment as a matter of law. Rule 56(c), M.R.Civ.P.; 
Knight u. City of Missoula (1992), 252 Mont. 232, 243, 
827 P.2d 1270, 1276. 

[3] Ethicon contends that Eisenmenger and the 
District Court improperly relied on the doctrine of res 
ipsa loquitur in oppa;ing and denying its motion for 
summary judgment. Ethicon correctly states that the 
theory of res ipsa loquitur is not applicable in products 
liability' cases under a strict liability theory. Rix u. 
General Motors Corp. (1986),222 Mont: 318, 332, 723 
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P .2d 195, 204. But neither the District Court nor 
Eisenmenger relied solely on that theory. They also 
relied upon a theory of strict liability. 

[4] Eisenmenger admits that, at the time Ethiron 
moved for summary judgment, she had no direct evi
dence that the suture which .broke was defective. 
However, sne maintains she had sufficient circum
stantial evidence that the suture was defective to 
preclude summary judgment. A claim of product de
fect may be proven by circumstantial evidence. Bran
cknhurger u. Toyota Motor Sales, U.SA, Inc. (1973), 
162 Mont. 506, 517,513 P.2d 268, 274. 

The broken suture was thrown a way during Eisen
menger's second surgery. As pointed out in Eisen
menger's brief opposing Ethicon's motion for 
summary judgment, the only direct evidence roncern
ing the break in this suture was Dr. Mungas's deposi
tion testimony that the suture broke at its midpoint, 
or between the knots. Eisenmenger cites evidence it 
produced that, if stress is applied to a nondefective 
suture, the suture will break at the knot, rather than 
between the knots. Thus, Eisenmenger argues, the 
testimony of Dr. Mungas was evidence that the suture 
was either defective or mishandled. All of the persons 
assisting with the surgery denied having observed or 
done anything that damaged or otherwise rompro
mised the suture. No direct evidence was produced to 
rontradict their testimony, and their credibility on 
this issue is a question of fact. 

Eisenmenger also points to circumstantial evidence 
she marshalled roncerning other incidents of failure 
of Ethicon's Prolene 6-0 suture material. Ethicon ar
gues that this evidence is inadmissible. However, in 
denying Ethicon's motion for summary judgment, the 
District Court stated that it had not yet determined 
whether all of the evidence of other incidents of suture 
failure would be admissible. All reasonable inferences 
from the offered proof are to be drawn in favor of the 
party opposing summary judgment. Reaves u. Rein
bold (1980),189 Mont. 284, 287, 615 P.2d 896, 898. 

We hold that the court did not err in ruling that 
Eisenmenger demonstrated issues of material fact 
precluding the entry of summary judgment in favor of 
Ethicon. 

ISSUE 3 

Whether the court erred in im posing a default sanc
tion ab'3.inst Ethiron on the issue of liability. 

Eisenmenger's motion for sanctions was made un
der Rule 37(d), M.R.Civ.P., which authorizes a district 
rourt to award sanctions: 

if a party ... fails (1) to appear before the officer who 
is to take the deposition, after being served with a 

proper notice, or (2) to serve answers or objections 
to interrogatories submitted under Rule 33, after 
proper service of the interrogatories, or (3) to serve 
a written response to a request for inspection sub
mitted under Rule 34, after proper service of the 
request[.] 

Ethicon urges that subsection (d) would apply only if 
it had failed completely to answer interrogatories. In 
support of its position, it cites several cases decided 
under Rule 37(b), Fed.R.Civ.P. The value of those 
cases as precedent is distinctly limited because they 
were decided under a different subsection of the fed
eral, not the state, rule. 

[5] In Vehrs u. Piquette (1984), 210 Mont. 386, 684 
P .2d 476, this Court affirmed Rule 37(d) sanctions for 
unsigned, late, not-fully-responsive answers to inter
rogatories. Therefore, a complete failure to answer 
interrogatories or otherwise respond to discovery re
quests is not required before sanctions are allowed 
under Rule 37(d), M.R.Civ.P. We conclude the District 
Court had the power to award sanctions in this case. 
We next examine whether the sanction of default 
judgment wasjustified. 

InAudit Services u. Kraus Construction, Inc. (1980), 
189 Mont. 94, 615 P.2d 183, this Court quoted with 
approval and applied the following standard for enter
ing a default judgment as a sanction under Rule 37, 
M.R.Civ.P.: 

[T]he default judgment must normally be viewed as 
available only when the adversary process has been 
halted because of an essentially unresponsive 
party. In that instance, the diligent party must be 
protected lest he be faced with interminable delay 
and continued uncertainty as to his rights. The 
default judgment remedy serves as such a protec
tion. Furthermore, the possibility of a default is a 
deterrent to those parties who choose delay as part 
of their litigative strategy[.][Citation omitted.] 

Audit Seroices, 615 P.2d at 187-88. Ethiron cites Audit 
Services as authority that default judgment is proper 
only when there has been a complete failure to re
spond to discovery requests. But the last sentence 
quoted above supports a broader interpretation allow
ing default judgment as a sanction for other severe 
and deliberate discovery abuse. 

Our standard of review of sanctions impooed for 
discovery abuses is whether the district court abused 
its discretion. First Bank (N.A) - Billings u. Heickma. 
(1986), 219 Mont. 373, 711 P .2d1384. In discussing 
the district rourts' ability to decide when sanctions are 
appropriate and how severe those sanctions should be, 
this Court has ~d: 
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This Court has addressed the impa;it.ion of Rule 37, 
M.R.Civ.P., sanctions several times in the recent 
past. The primary thread binding each of those 
decisions is the deference this Court gives to the 
decision of the trial judges .... The trial judge is in 
the best position to know ... which parties callously 
disre~ the rights of their opponents and other 
litigants seeking their day in court. The trial judge 
is also in the best position to determine which 

. sanction is the most appropriate. 

Dassori v. Ray Stanley Chevrolet Co. (1986),224 Mont. 
178, 179-80, 728 P.2d 430, 431. 

In his March 1992 deposition, Dr. Olcott testified 
concerning eight problems he saw with the Eisen
menger case: (1) that Dr. Mungas used a "substandard 
technique" oftying the suture; (2 and 3) that there was 
no indication for the first surgery performed, either by 
symptoms or the results of the arteriogram; (4) the 
arteriogram and the operation should not have both 
been done on the same day, (5) in the seamd operation, 
Heparin was wrongly given after, not before, clamps 
were applied; (6) in'the second operation, the arterio
tomy was not completely reopened; (7) a patch was not 
used in redoing the arteriotomy, and (8) there was 
inappropriate monitoring during and following the 
second surgery. Dr. Olcott testified he was given the 
Eisenmenger case for review sometime in 1988 and 
that he advised Ethicon's counsel, "in general," of his 
opinions on these eight problems "in 1988." 

In June 1990, by which date Dr. Olcott clearly had 
.:, informed Ethicon's counsel of his opinion, Ethicon 

answered detailed discovery requests by Eisen
menger. Ethicon's answers were described by the Dis
trict Court in its sanction order as "incomplete and 
evasive." Ethicon objected to an interrogatory about 
whether it took the position that Dr. Mungas failed to 
take the necessary precautions in using the suture, on 
grounds that the term "necessary precautions" was 
undefined. Ethicon stated that it was "unable to re
spond" to interrogatories about whether it contended 
that Dr. Mungas improperly tied the suture or that 
any act or omission of Dr. Mungas or an employee of 
the hospital caused or contributed to Eisenmenger's 
stroke. Ethicon further stated that it was "unable to 
comment on the specifics of Dr. Mungas' handling of 
the suture and the role of that handling in explaining 
the suture failure." 

In answer to an interrogatory asking it to set forth 
"each factor which you contend substantially contrib
uted" to Eisenmenger's pa;t-operative stroke, Ethicon 
responded: 

Many factors may contribut.e including age, his
tory, smoking, general physical condition, wound 

-
dehiscence, and post-operative complications 
among many other possible factors. Ethicon in
tends to examine these as well as all other possi
bilities and may, depending on the outcome, offer 
expert medical opinion on this subject. 

Dr. Olcott's name was first disdooed as a potential 
expert witness who might be called at trial on August 
30, 1991. On December 9,1991, Ethicon and its attor
ney made the following discovery responses: 

Interrogatory No.1: Is it your contention that 
Defendant James E. Mungas caused or contributed 
to the injuries or damages allegedly suffered or 
sustained by the Plaintiff, as more fully described 
in her Complaint? If so, please set forth with par
ticularityand in detail: 

(a) each and every fact supporting this contention; 

(b) the identity of any and all persons who could 
or would testify as to the truthfulness of this con
tention; and 

(c) the identity of all writing:;, notes, letter, re
cords, or any other document which could or would 
support the truthfulness of this contention. 

RESPONSE TO INTERROGATORY NO.1: (n) 
Based on its investigation of the postoperative de
hiscence experienced by plaintiff following her sur
gery in October 1985, Ethicon contends that such 
dehiscence was not due to any inherent property of 
PROLENE* suture material or to Ethicon's manu
facturing procedures or labeling information, but 
rather to inadvertent suture damage or mishan
dling during its use, the precise nature of which is 
unavoidably unknown to Ethicon, by one of the 
individuals present in the operating room at the 
time of surgery, or to the surgical technique em
ployed by one of those same individuals. Ethicon 
exercised no control over the suture after it left 
Ethicon's facility. Ethicon was not present during 
the time the suture was received, stored and han
dled by personnel from MDMC prior to its use 
during the surgery in question. Ethiron was not 
present in the operating room either during the 
initial operative procedure or the arteriotomy re
pair, when the suture was handled by operating 
room personnel, inc1udingDr. Mungas, on multiple 
oocasions and came into contact with a \Jariety of 
surgical instruments. BoolUse the suture utilized 
in the initial closure of the arteriotomy was thrown 
away by Mr. [sic] Mungas, MDMC employees or 
other operating room personnel, Ethicon was de
prived of the opportunity to examine this crucial 
piece of evidence, from which the cause of the de
hiscence could be obtained. Moreover, bemuse Dr. 
Mungas, MDMC employees or other operating 
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roor.1 personnel did not keep track of the lot number 
from which the suture in question came, Ethioon 
was further deprived of the opportunity to demon
strate that such lot in particular met with Ethicon's 
manufacturing and quality control/quality assur
ance specifications in every respect. Thus, al thou gh 
Dr. Mungas was among those present in the oper
ating room whooe suture handling or surgical tech
nique may have inadvertently caused or 
oontributed to plaintiffs damages, or who, directly 
or indirectly, may have inadvertently mishandled, 
misused, altered or otherwise changed the suture 
matarial in question, Ethioon cannot say that Dr. 
Mungas was the sole individual responsible for the 
dehiscence. Nevertheless, no PROLENE * 6/0 su
ture material returned to Ethioon following an al
leged postoperative dehiscence has failed to meet 
USP or Ethia:m specifications, and Ethicon is of the 
opirJon that the suture in this case was within USP 
and Ethioon specifications and has no present in
formation or evidence to the oontrary. 

(b) All the individuals disclCGed in the medical 
reoords or known to plaintiffand to Ethicon's co-de
fendants as well as those individuals disclosed in 
Ethioon's responses to the parties' discovery re
quests andlor the depositions of Ethicon's employ
ees in this case. 

(c) All written information produced or discov
ered in this case by all parties or available to the 
parties in the medical and scientific literature. 

0n the same date, Ethioon answered an interrogatory 
requesting information concerning the substance of 

. and supporting facts for any expert opinions concern
ing mishandling, misuse, or alteration of the suture 
material by Dr. Mungas. In its response, Ethicon 
merely referred to the above answer and to its expert 
witness disclosure, which set forth only the names of 
the experts. It provided no further information. 

SUIT,mary judgment was entered in favor of Dr. 
Mungas and the hospital some six months after Ethi
con disclosed Dr. Oloott as an expert witness. During 
those months, Ethioon did not update its discovery 
responses to disclooe Dr. Oloott's opinions, despite its 
clear duty to do so under Rule 26(e), M.R.Civ.P. Dr. 
Olcott was not made available to be deposed until a 
month after Dr. Mungas and the hospital had been 
dismissed from this lawsuit. By that time, severe 
prejudice had already occurred to Eisenmenger, and 
the court had few options for appropriate and mean
ingful sanctions against Ethioon. As the court stated, 
it was "very doubtful" that Dr. Mungas's motion for 
summary judgment would have been made or granted 
if Dr. 0100tt'5 opinion had been disclosed. Ethicon's 

discovery abuses therefore directly interfered with a 
correct decision in the case. 

. Ethioon also argues that the evidence it withheld 
only inculpated Dr. M ungas, and that withholding the 
evidence did not prejudice Eisenmenger's case against 
Ethicon. However, as the District Court reoognized 
and Ethicon admits, Ethicon would, if allowed, seek 
to use the concealed evidence at trial as relevant to 
causation. The concealed evidence clearly went to the 
heart of Ethicon's defense to Eisenmenger'S claim. 

This is not a situation where too "wrong" questions 
were asked in discovery and too critical answers were 
tooreafter artfully avoided. There was nothing more 
which could have been asked in order to elicit from· 
Ethioon the substance of Dr. Oloott's opinion. We oon
elude that the above answers to interrogatories am the 
failure to supplement too same demonstrate intolerable 
gamesmanship and ob;tructi veness on too part of Ethi
con. Playing loa:.e and fast with the rules of discovery, 
in the guise of advocacy, is equivalent to playing Russian 
roulette with only one chamber empty - it cannot be 
relied upon to lead to a favorable result. 

[6] The record supports the District Court's finding 
that Ethicon's failure to respond to discovery requests 
was willful and in bad faith. This failure caused severe 
prejudice to Eisenmenger on an issue central to the 
case. We hold that the District Court did not abuse its 
discretion in impooing the sanction of default judg
ment on the issue of liability. 

Finally, Ethicon contends it was deprived of its right 
to due proce:B through entry of the default judgment as 
a sanction. It argues that Secw'ities and Exchange Com
mission u. Seaboard Corp. (9th Cir. 1982), 666 F.2d 414, 
establisOOs that due proces; allows a sanction of default 
judgment only in response to a oomplete failure to pro
duce requested evidence. We disagree. The basis for the 
holding in Seaboard was that the sanction in that case 
was impooed for failure to obey a oourt order to pay a 
fine arising out of discovery violations. The disco\--ery 
requests had been oomplied with by too time sanctions 
were impooed. Seaboard, 666 F.2d at 417. In contrast, 
Ethioon never fairly answered the discovery requests at 
issue here. 

Ethicon also claims due process requires that de
fault judgment as a sanction for discovery abuse is 
only proper if the refusal to respond to discovery 
requests gives rise to a presumption that the party 
had no evidence on the point in question, citing Ham
mond Packing Co. u. Arkansas (1909), 212 U.S. 322, 
29 S.Ct. 370, 53 L.Ed. 530. Hammond does not estab
lish such a blanket rule. The holding therein that the 
creation of such a presumption meets the require
ments of due pro~ is not equivalent to a- holding 



EXHIBIT l7-: 
Eisenmenger v. Ethicon, Inc. DAT_E.. __ / .... ---L./1"'---'ql..o:::::!-~ 

51 St.Rep.0296 _L ____ 6;..:"8-=-.....17 __ _ 
302 

that the creation of such a presumption is required for 
purposes of due process. 

[7] Due process requires that default may not be 
imposed absent willfulness, bad faith, or fault. Societe 

'Internationale v. Rogers (1958), 357 U.S. 197,212,78 
- S.Ct. 1087, 1096, 2 L.Ed.2d 1255, 1267. Here, as 
stated above, the court foUnd that Ethicon's adions in 
giving evasive and incomplete answers to discovery 
requests and in failing to supplement those answers 
"have been willful and in bad faith." In this case, the 
sandion of default judgment enforces due process by 
preventing Ethiam from profiting by its discovery 
abuse and by assuring due process to the oppa;ing 
parties whose rights have been prejudiced. We hold 
that Ethicon's due proress rights were not violated 
when the court ordered a sanction of default judgment 
on the issue of liability. 

Affirmed. 

JUSTICES HARRISON, TRIEWEILER, HUNT 
and WEBER concur. 

* * * 
JUSTICE NELSON respectfully dissents from the 

Court's opinion on Issue 1 and, consistent with that 
position, does not reach Issues 2 or 3. 

While I acknowledge that the legislature's amend
ments to § 27-6-702, MCA, in 1985, created an am
biguity, I submit that we have erroneously resolved 
that ambiguity on the basis of what we perceive to 
be the intention of the legislature as derived from a 
legislative history that is, at best, inconclusive. In 
so doing, I suggest that we have impermissibly in
serted into the tolling provisions of the statute by 
implication, a class of claims that the legislature did 
not include by specific language or, in default of 
that, by a clearly expressed intention. Section 1-2-
-101, MCA. 

In order to fully appreciate what the 1985 amend
ment did and did not accomplish, it is necessary to 
examine the amended § 27-6-702, MCA (1987), in the 
context of the entire Montana Medical Legal Panel Act 
(Act), rather than focusing, as does the Court's opin
ion, on simply the statute itself. l 

Section 27-6-102, MCA, defines the purpose of the 
Ad as follows: 

The purpose of this chapter is to prevent where 
possible the filing in court of actions against 
health care providers and their employees for 
professional liability in situations where the 
facts do- not permit at least a reasonable inference 
of malpractice and to make pcssible the fair and 
equitable disposition of such claims against 

health care providers as are or reasonably may 
be well founded. 

Section 27-6-103, MCA, defines various terms used 
in the Ad. Of importance here are the following: 

(2) "Health care facility" means a facility ... li
censed as a health care f~cility under Title 50, 
chapterS. 

(3) "Health care provider" means a physician, a 
dentist, or a health care facility. 

(4) "Hoopital" means a hoopital as defmed in 50-5-
101. 

(5) "Malpractice claim" means any claim or poten
tial claim of a claimant against a health care 
provider for medical or dental treatment, lack 
of medical or dental treatment, or other alleged 
departure from accepted standards of health 
care which proximately results in damage to the 
claimant, whether the claimant's claim or poten
tial claim sounds in tort or contract, and includes 
but is not limited to allegations of battery or 
wrongful death. 

(7) "Physician" means: [in pertinent part] (a) ... an 
individual licensed to practice medicine under the 
provisions of Title 37, chapter 3, ... 

Section 27-6-105, MCA, provides, in pertinent part, 
that: 

The [Montana Medical legal] panel shall review all 
malpractice claims or potential claims 
against health care providers .... 

Section 27-6-302, MCA, provides, in pertinent part, 
that: 

The application [to the panel] shall contain the 
following: (1) a statement in reasonable detail of the 
elements of the health care provider's conduct 
which are believed to constitute a malpractice 
claim, the dates the conduct occurred, and the 
names and addresses of all physicians, dentists, 
and hospitals having contact with the claimant 
and all witnesses; ... 

Section 27-6-304, MCA, provides, in pertinent part, 
that: 

lUnless otherwise specifically mentioned, all statutory refer
ences to the A,ct are to the 1987 vera ion, since that ia the version 
that W811 in effect when Eisenmenger filed her malpractice claim 
with the panel and when she filed her second complaint againat 
Ethicon. Alao, all emphasia in the cited statutes h811 been 8upplied 
by the author. 
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In instances where applications are received em
ploying a theory of respondeat superior or some 
other derivati ve theory oC recovery, the director 
shall forward the application to the state profes
sional societies, associations, or licensing boards of 
both the individual health care provider whose 
alleged malpractice caused the application to be 
filed and the health care provider named a re
spondent as employer, master, or principal. 

Section 27-6-502, MeA, provides, in pertinent part, 
that: 

(1) At the time set for hearing, the claimant sub
mitting the case for review shall be present and 
shall make a brief introduction of his case, includ
ing a resume of the facts constituting the alleged 
professional malpractice which he is prepared to 
prove. The health care provider against whom 
the claim is brought and his attorney may be pre
sent and may make an introductory statement of 
his case. 

Section 27-6-602, MeA, provides, in pertinent part, 
that: . 

Upon consideration of all the relevant material, the 
panel shall decide whether there is: (1) substantial 
evidence that the acts complained of occurred 
and that they constitute malpractice; ... 

Section 27-6-701, MeA, provides that: 

No malpractice claim may be filed in any court 
against a health care provider before an applica
tion is made to the panel and its decision is rendered. 

Section 27-6-702, MeA, provides in pertinent part: 

The running of the applicable limitation period in 
a malpractice claim is tolled upon receipt by the 
director of the application for review as to all 
health care providers named in the application 
as parties to the panel proceeding and as to all 
other persons or entities named in the applica
tion as necessary or proper parties for any 
court action which might subsequently arise 
out of the same factual circumstances set forth 
in the application. The running of the applicable 
limitation period in a malpractice claim docs 
not begin again until 30 days after either an order 
of dismissal, with or without prejudice against re
filing, is issued from the panel chairman, or from 
the director upon the consent of the parties to the 
claim, or the panel's final decision, whichever oc
curs first, is entered in the permanent files of the 
panel and a copy is served upon the complainant or 
his attorney if he is represented by counsel, by 
certified mail. 

Reading the plain language in the Act, without 
referring to any past or recent legislati ve history, and 
using the terms of art as those are defined in the Act, 
several conclusions follow: 

First, the purpose of the Act is to screen and prevent 
the filing in court of ill-founded claims for professional 
acts or omissions against health care providers, which 
are defined to include only (i) phYsicians, (ii) dentists 
and (iii) licensed facilities. Sections 27-6-102, 27-6-
103(2), (3) and (7), MeA. Ethicon, being none of those, 
is not an entity subject to the protection of the Act. 

Second, the professional ad or omission (regardless 
of whether the theory is tort or contract) which is to 
be screened is "malpractice" -- a term of art, defined 
in the Act as a claim or potential claim for medical 
treatment or other alleged departure from accepted 
standards of health care. Section 27-6-103(5), MeA. 

The act or omission alleged to have been committed 
by Ethicon does not involve providing medical treatment 
or health care. Ethicon is alleged to have improperly 
manufactured a product -- specifically, a surgical suture. 

Third, the panel can only consider, hear and rule 
upon malpractice claims filed against health care 
providers. Sections 27-6-105,27-6-302,27-6-304,27-
6-502, 27-6-602, MeA. Ethicon is neither an entity 
subject to the jurisdiction of the panel, nor are its 
allegW acts or omissions subject to panel review, as 
defined in the Act. 

Fourth, claimants are required to submit their 
claim or potential claim for "malpractice" against a 
"health care provider" to the panel before filing the 
claim in court. Sections 27-6-301, 27-6-302 and 27-6-
701, MeA. There is nothing in the Act, however, to 
preclude a claimant from filing a related products 
liability suit in court at any time within the applicable 
statute of limitations, since the panel has no jurisdic
tion or review authority over any sorts of claims, 
except malpractice claims. 

Fifth, the tolling of the statute of limitations under 
§ 27-6-702, MeA, obviously applies to a " ... malprac
tice claim ... as to all [named] health care providers .. ." . 
Moreover, under the 1985 amendment, the statute of 
limitations is also tolled as to " ... all other persons or 
entities named in the application as necessary or 
proper parties for any court action which might sub
sequentlyarise out of the same factual circumstances 
set forth in the application." Section 27-6-702, MeA. 
The critical question is, however, "for what claim is 
the statute oflimitations tolled?" 

To answer that question, it is necessary to read the 
phrase added by the 1985 amendment in the context 
of the existing qualifying language of the statute both 
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before and after the added phrase. First, the only 
. "claim" that is referred to in § 27-6-702, MCA, (and, in 

fact, the only "claim" referred to in the entire Act) is 
the claim for "malpractice," a defined term of art -
which Ethicon, by that definition, cannot commit. 

Second, according to §,27 -6-702, MCA, the malprac
tice claim is tolled: 

(i) as to "reaIth care providers," which, again, is a 
defined term of art which does not incl ude Ethicon; 0.00 

(ii) "as to all other persons or entities named in the 
application as necessary or proper parties" -- which 
Ethicon could be, if it could commit "malpractice" as 
defined by the Act. 

Third, while the "court action which might sub
sequently arise out of the same factual circumstances" 
might, arguably, include a products liability claim, 
again, the only claim for which the statute of limita
tions is tolled is the malpractice claim. That conclu
sion is buttressed by the sentence which immediately 
follows the phrase added in 1985 which states that 
"[t]he running of the applicable limitation period in a 
malpractice claim does not begin again until 30 days 
after .. .". Section 27-6-702, MCA. Since the statute is 
very specific about when the statute of limitations on 
the malpractice claim begins to run again, it begs the 
question, assuming arguendo that claims besides the 
malpractice claim are tolled, when the statute oflimi
tat ions on those latter claims begins to run after the 
panel's decision. The statute is silent on that point. 

Therein lies the ambiguity. Section 27 -6-702, MCA, 
does not specify any other claim, besides the malprac
tice claim, for which the statute oflimitations is tolled, 
nor does it refer to any other claim, besides the mal
practice claim, on which the applicable limitation pe
riod begins to run again after the 30 days specified in 
the statute has elapsed. 

From a plain reading of the entire Act, in context 
and without resort to legislative history, one necessar
ily concludes that the Act, including its tolling provi
sions, only applies to malpractice claims involving 
health care providers. 

What, then, did the 1985 amendment accomplish? 
It is an established rule of statutory construction that 
we presume that the legislature would not pass mean
ingless legislation, and that we must harmonize stat
utes relating to the same subject, giving effect to each. 
Montana Contractors' Ass'n, Inc. v. Department of 
Highways (1986), 220 Mont. 392, 395, 715 P.2d 1056, 
1058. Furthermore, § 1-2-101, MCA, mandates that 
"[w]here there are several provisions or particulars, 
[in a statute] such a construction is, if possible, to be 
adopted as will give effect to all." Hence, the need to 

resort to legislative history. Under the Court's ration
ale, there is no other way to give effect to the added 
language, absent giving it the construction which this 
Court has on the basis of what we perceive to be the 
intent of the legislature as gathered from the legisla
tive history. 

Were the legislature's inteht clear, I would agree 
with the Court's interpretation of the statute. I do not 
concede, however, that the legislative history is as 
clearly indicative of the legislature's intent in enact
ing the 1985 amendments as our opinion seems to 
suggest. 

Literally, the only group of persons actually re
ferred to in the legislative history to HB 738 (enacted 
as Ch. 332, L. 1985) as being included within the 
added tolling language, are nurses -- who, according 
to the legislative history, did not want to be covered 
by the panel. See minutes of the House Judiciary 
Committee hearing on HB 738, February 19, 1985. 
There is no discussion in the history as to what sorts 
of claims the legislature intended would be covered 
under the added tolling language. The Act itself is 
silent as to who or what are "necessary or proper 
parties for any court action which might subsequently 
arise out of the same factual circumstances set forth 
in the application." Section 27-6-702, MCA. It can 
hardly be denied that the "factual circumstances" 
before the panel deal with malpractice. At most, it 
appears that the legislature arguably intended to toll 
the statute oflimitations as to employees of the health 
care provider, e.g. nurses. 

Hit was the legislature's intention, by er.acting the 
additional phraseology in § 27-6-702, ~1CA, to bring 
persons or entities other than health care providers 
within the tolling provisions of the statute, then the 
legislature merely needed to broaden the srope of the 
statute to include claims other than malpractice 
claims. Unfortunately, it failed to do that. 

What the legislature did was change only one part of 
too statute - it expanded the tolling provisions of th:! 
statute to ioclude" ... otoor persons or entities named in 
too application as necessary or proper parties .. :, but it 
left the only claims tolled as being those in "malpractice" 
which, by definition, caMot be oommitted for purposes 
of the Act by persons or entities who are not physicians, 
dentists and health care facilities. 

On balance, given the existing qualifying language 
preceding and following the language which was 
added by the legislature in 1985 to § 27-6-702, MCA; 
reading that section in the context of the entire Act; 
and gi~n that the 1985 legislature made a number of 
other changes in the Act, it seems more appropriate 
to conclude that if the legislature interu1ed to include 
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all parties and all claims wi thin the tolling provisions 
of the statute, that it would have made the necessary 
changes in other provisions of the Act to cl~rly effect 
that intention which we now find implicit in the leg
islative history. I have difficulty in reading into the 
statute language which broadens the types of claims 
tolled on the basis of divining legislative intent from 
a legislative history that is, at best, inconclusive. 

It should be apparent that the statutory amend
ment suffers from some major drafting flaws which 
provide a trap for the unwary. Plaintiff under
standably relied on what the statute, at quick perusal, 
seems to say. Similarly, Ethironcan hardly be faulted 
for reading the statute with a great deal more care 
than that with which the amendment was drafted. 

.. 

But for the District Court's and this Court's generous 
interpretation of the amended language to give effect 
to what is the perceived legislative intent behind the 
1985 amendment, plaintiff would be out of cou rt. The 
Court's interpretation of the statute saves plaintiffs 
case, but the language added to § 27 -6-702, MCA, still 
remains ambiguous, ronfusing and out of context with 
other provisions of the Act. 

Hopefully, § 27-6-702, MeA, will be further 
amended and the legislature's intent, whatever that 
actually is, will be made clearly evident in the lan
guage of the statute itself. 

••• 
JUSTICE GRAY joins in the foregoing dissent . 
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