
MINUTES 

MONTANA SENATE 
54th LEGISLATURE- REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By CHAIRMAN BRUCE CRIPPEN, on February 16, 1995, 
at 10:00 AM 

ROLL CALL 

Members Present: 
Sen. Bruce D. Crippen, Chairman (R) 
Sen. Al Bishop, Vice Chairman (R) 
Sen. Larry L. Baer (R) 
Sen. Sharon Estrada (R) 
Sen. Lorents Grosfield (R) 
Sen. Ric Holden (R) 
Sen. Reiny Jabs (R) 
Sen. Sue Bartlett (D) 
Sen. Steve Doherty (D) 
Sen. Mike Halligan (D) 
Sen. Linda J. Nelson (D) 

Members Excused: None. 

Members Absent: None. 

Staff Present: Valencia Lane, Legislative Council 
Judy Keintz, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: SB 308, SB 340, SJR 16, SB 402 

Executive Action: SJR 16, SB 340, SB 402, 
SB 206, SB 212, SB 314, SB 308 

HEARING ON SB 308 

Opening Statement by Sponsor: 

SENATOR SHARON ESTRADA, Senate District 7, Billings, presented SB 
308. In a civil action, reasonable attorney fees as determined 
by the court will be awarded to the prevailing party. The intent 
of this bill is to unclog the court system, put a stop to 
frivolous lawsuits and eventually bring down insurance rates. SB 
308 is a form of tort reform. 
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SENATOR LARRY BAER testified in support of SB 308. It has been 
his experience, as a sole practitioner attorney, that Montana 
becomes more litigious every day. Our courts are clogged and our 
judges are overworked. Many lawsuits are frivolous and 
ungrounded. Insurance companies will settle quickly for a 
smaller amount even though there may not be merit to .the case. 
If we implement the rule whereby the prevailing party can always 
collect attorneys fees from the losing party, we can curb many of 
these non-meritorious, frivolous lawsuits which clog our systems 
and keep our courts from true justice. 

SENATOR JOHN HARP commented it is always intriguing ~o see some 
real tort reform. As a small business owner, he has talked to a 
lot of business people who have been in lawsuits. After they get 
through a very long and expensive lawsuit, even though they may 
win the lawsuit they lose in the end because of the cost of 
litigation and the overuse and abuse of the legal system. The 
loser pay rule would help small business. It would make people 
think twice before filing frivolous lawsuits. This is somewhat 
after the English rule which holds losers accountable for 
attorney fees. If you win something, you shouldn't lose 
something. If you win, you prevail. Our legal system has it 
backwards. We are talking about fairness and accountability. 
Small business people can't compete. It would be wonderful to 
see a small business person come through a case, actually win it 
and continue to have a business. 

GENE JARUSSI, an attorney from Billings, an officer and director 
of the Montana Trial Lawyers Association, appeared on behalf of 
himself and his clients and not in behalf of the MTLA. He has 
litigated cases for about 17 years. SB 308 amends the cost 
statute and allows reasonable attorney fees to the prevailing 
party. It is a simple amendment which has some far reaching 
ramifications. He is a reluctant opponent. The award of 
attorney fees to a prevailing party is not new. Parties to 
contracts can put in an attorney fee provision in their contract. 
If there is a dispute over the contract, the prevailing party 
gets their fees. There are a number of statutes which we have 
that allow the prevailing party attorney fees, such as cases 
where the recovery is sought for property damage arising out of 
the use or ownership of a vehicle. This bill would give the 
prevailing party in all civil actions the right to obtain 
reasonable attorney fees. The vast majority of his clients are 
young. They have a low income and very few assets. Their claims 
are against bigger companies which either have insurance or have 
significant assets of their own. If his client does not prevail, 
he or she is liable for fees and costs. Attorney fees for 
defending a case can run up to $30,000. If we do prevail, we 
prevail against someone with insurance or assets. His clients 
recovery will be enhanced. Small business will run into problems 
when they have a claim against their supplier, financial 
institution, or franchiser. Those companies are big companies 
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and to fight those companies the defense bill would be extremely 
large. Retired people have savings and probably own a home. 
They could lose the same if they do not prevail on their case. 
Agriculture would also be hit pretty hard. Property values have 
gone up so that farmers and ranchers have a fair amount of equity 
in their land. If they ended up with a $30,000 bill, they will 
have to pay. 

Mike Meloy appeared in support of SB 308. He stated that in 1994 
he turned down 179 cases. Most of his cases are wrongful 
discharge or medical malpractice. He turned down the cases 
because the client cannot afford to pay him on an hourly basis 
and the case is not worth taking on a contingency fee basis. Of 
the 179 cases he turned down, 158 were wrongful discharge cases. 
Most of these were termination cases against some business in 
Montana or against a governmental entity. Seventy six of these 
cases were good cases on liability. He turned them down because 
the employee wasn't making enough money for him to take the case 
on a contingency fee basis. It costs about $40,000 to handle a 
wrongful discharge case. Unless the client is making $30,000 a 
year, he can't take the case on a contingency fee basis because 
he would come out short if he wins the case. If he loses, he 
doesn't get paid for his services. Another reason he doesn't 
take these cases is if the client has a good liability case this 
means the employee is a good employee. When he finds work 
someplace else that mitigates his loss. The employee has been 
wronged. With this bill, he could afford to take the case and 
would be able to help a lot of employees out there who are being 
mistreated by employers. The Wrongful Discharge Act has an 
arbitration provision. If this is turned down, you must pay the 
other side's fees. This is a good bill for the "little guy". 

SENATOR MIKE SPRAGUE rose in support of SB 308. He is a small 
business employer. If you are an ethical employer, you do not 
have anything to fear from this bill. 

Mike Cok stated he thinks this bill will make justice more 
accessible for the poor people and regular citizens who will be 
able to collect their attorney fees from the big companies. 
There is some risk. It will hurt the small businessman and the 
retired people. 

Reiny Tschida spoke in support of SB 308. Overuse and abuse of 
the legal system imposes undue costs upon the taxpayers, 
businesses, and other people of the state of Montana. This bill 
would hold losers accountable for attorneys fees of winners in 
legal cases. We need a measure to control frivolous lawsuits and 
allow our court systems to function in a straightforward manner. 

Opponents' Testimony: 

Russell Hill, Montana Trial Lawyers Association, stated they 
oppose SB 308. This bill is honest, simple and understandable to 
nonlawyers. This legislature can pass SB 308 or SB 212, but it 
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is almost certain that both cannot be passed because of the way 
these two bills will interact. SB 308 entitles the prevailing 
party to attorney fees. If you win, you get attorney fees. In 
SB 212, defendants want to be able to point the finger at many 
people who may only be one or two percent negligent. It will be 
reasonable, if SB 212 passes, for the plaintiff to name all these 
people as parties. There will be many litigants in the case 
which will result in a lot of attorneys fees. In a multi­
defendant case, a plaintiff can't recover his full attorney fees 
from all three defendants. It is clear that if the plaintiff 
prevails against one party who is 90% neqligent and doesn't 
prevail against other parties, that plaintiff's attorney fees 
will result in the losing defendant paying the other defendants' 
attorneys fees as well. The interaction of these tw~ bills will 
be intolerable to all the proponents on SB 212. Th~ fact is SB 
212, which MTLA believes is unconstitutional, will probably pass. 
SB 308 won't pass. There are a few cases out there which have 
clear liability and big damages. There are more cases which have 
doubtful liability and small damages. Montana law acts as a 
disincentive to the people with doubtful liability and small 
damages. It does not act as a disincentive to cases with clear 
liability and big damages. SB 308 will not weed out the cases 
with the big damages. It will instantly increase recoveries in 
those cases by about a third. Under current law the damages 
awarded in a case are defined by the inju~y. If SB 308 passes, 
attorneys fees will be boundless. 

Jacqueline Lenmark, American Insurance Association and State Farm 
Insurance, commented she is very confused. Her law practice 
includes both plaintiff and defense cases. She represents 
insurance companies. When she is defending a lawsuit, she is 
often retained by the insurance company. The person she is 
representing is the defendant. This bill may have some 
unintended consequences for those people who are looking for 
relief under the bill. Insurance policies are purchased to 
protect assets when sued. The defense counsel and the insurance 
company must be sure that they deliver to their customers the 
defense which they purchased under their policy. In cases where 
insurance is involved, there is often a dispute between the 
plaintiff and the defendant about the value of a claim. The 
defendant is not the company. The defendant is the r~rson who is 
insured. Frequently the defendant will admit liability in a rear 
end collision. Plaintiff may say that his damages are $30,000. 
Defendant may agree that he was in the wrong but disagree as :: 
the amount of damages. He may feel his damages are r~ly $12,000. 
The parties cannot reach settlement. Based on admitted 
liability, the jury awards damages of $8,000. In that situation, 
defendant has won. Legally he has lost. He has admitted 
liability. Attorney fees have been incurred on both sides and 
defendant, who has won the lawsuit, is going to pay the 
plaintiff's attorney fees. This bill will reduce some litigation 
because it raises the stakes. On balance, it will have a more 
detrimental impact on defendants who have insurance coverage or 
plaintiffs who have assets. Plaintiffs who have assets are not 
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gOlng to be willing to risk those assets in a lawsuit where they 
don't know whether they are going to win. Plaintiffs who don't 
have assets have nothing to lose under this bill because defense 
will have to pay their attorney fees. The defendant, who has 
little assets and perhaps an insurance company covering for some 
policy limit which may not recover all that is covered in the 
trial, is going. to put his assets at risk if the circumstances do 
not come out the way they are anticipated. 

Informational Testimony: None. 

Questions From Committee Members and Responses: 

SENATOR RIC HOLDEN asked Ms. Lenmark to explain the situation 
wherein a verdict would come back less than what the insurance 
company had offered originally, why would the defendant have lost 
the case? Ms. Lenmark stated that when a person enters into a 
lawsuit admitting liability, he states that he caused the 
accident and should have some dollars assessed against him; 
however, not the sum of money which plaintiff has asked for. In 
that situation, when the verdict comes back, he will still be the 
loser. If he hasn't admitted liability but will argue that in 
the lawsuit and loses the argument in the lawsuit but still 
disputes with plaintiff the amount of damages the plaintiff is 
entitled to, he may still lose the liability argument, but the 
jury may still award damages less than what plaintiff asked for 
or what he may have offered. The defendant may go into court 
knowing he is going to technically lose the case. There will be 
a judgment. The case is arguing how much that judgment should 
be. The way the law is written, even if he wins the argument 
about how much the judgment should be, he is still the loser on 
the court record. A judgment will be filed against him. 

CHAIRMAN CRIPPEN asked if insurance covers the insured's 
attorneys fees. Ms. Lenmark stated some policies provide for 
that and some do not. In professional liability cases, an aspect 
of the policy is to cover attorney fees. She could not give an 
answer consistent for all companies. 

SENATOR AL BISHOP asked for an explanation of sanctions. Mr. 
Jarussi commented that there is already a mechanism in place, 
Rule 11 of the Montana Rules of Civil Procedure, to stop 
frivolous lawsuits. Every document filed in a lawsuit must be 
well grounded in fact or law or present a reasonable argument for 
extending the law. The rule states that the court shall impose 
sanctions on the person who files the frivolous paper. 

SENATOR STEVE DOHERTY posed the situation wherein he would be 
defending a corporation which had bought an insurance policy. 
The insurance company then decides to file a separate declaratory 
jUdgment action stating it has no obligation to defend or 
indemnify. If there is a fiduciary relationship between the 
insurance company and their insured and there is a declaratory 
judgment, the insurance company will be obligated to provide 
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counsel for their insured in a question of whether there is 
coverage or not. Ms. Lenmark stated that insurance companies do 
defend in those situations where they have filed a declaratory 
judgment action or they simply defend under a reservation of 
rights for some other purpose. SENATOR DOHERTY further 
questioned the situation if this bill passed and the business he 
is defending go~s to trial and his client loses, would his client 
then be out not only insurance coverage but would he be also 
obligated to pay the insurance company's attorneys fees as well. 
Ms. Lenmark stated this depended on the contract between all of 
the parties. 

SENATOR LINDA NELSON commented that i. )meone who protested having 
her child support lowered and lost would then have to pay 
attorneys fees. Under this bill, would she also be liable for 
the court costs and the other party's court costs. Amy Pfeifer, 
Attorney with SRS, Child Support Enforcement Division, commented 
that under 40-4-110 costs and attorney fees can be awarded in a 
domestic action. This bill would add attorney fees to the list 
of costs but would not make too much of a change from existing 
law. 

SENATOR DOHERTY questioned how the prevailing party would be 
determined in a dissolution action. Mr. Jarussi stated there is 
a statute which makes this discretionary for the court in divorce 
cases. SB 308 would make it mandatory. The judge ultimately 
rules and determines who is the prevailing party. Under current 
law he wouldn't have to award fees to either party. Undsr SB 308 
the prevailing party would be entitled to costs and attorney 
fees. 

Closing by Sponsor: 

SENATOR ESTRADA stated that it had been mentioned t~at this bill 
might be harmful to elderly people and small business. She would 
never intentionally do anything to harm either one. 

{Tape: 1; Side: B} 

HEARING ON SB 340 

Opening Statement by Sponsor: 

SENATOR BRUCE CRIPPEN, Senate District 10, Billings, presented SB 
340. This Act amends Title 30 and 35 and provides for a new form 
of business which is active in other jurisdictions called a 
limited liability partnership. 

Proponents' Testimony: 

David Dietrich, State Bar Business Law Section, spoke on behalf 
of 3 340. He presented his written testimony, EXHIBIT 1. As of 
October 14, 1994, there are 18 jurisdictions which have enacted 
the limited liability partnership. An additional nine are 
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considering it. There are approximately 25 states that have 
enacted this legislation. This legislation is similar to the 
Limited Liability Act which was enacted by the 1993 Legislature. 
If a partner commits an act of malpractice, the other partner's 
personal assets are not at risk. However, the partnership assets 
are fully at risk. There are two exceptions to the limited 
liability shield that others have asked to have placed in other 
portions of the code for unemployment insurance and workers' 
compensation. The State Bar has no opposition to those provided 
they are placed in current HB 100 and HB 200 which are currently 
being considered. If a Limited Liability Company Act has already 
been enacted, why are they asking for a Limited Liability 
Partnership Act? The reasons are: (1) All states recognize 
partnership. (2) A limited liability partnership, as 
distinguished from a limited liability company, is available in 
all states irrespective of whether or not those states have 
actually enacted a Limited Liability Partnership Act. You can do 
business as a partnership in all other states, whether or not 
those others states will actually recognize the shield depends on 
whether that state has actually enacted a Limited Liability 
Partnership Act. There is more uniformity. The Limited 
Liability Company is a new entity. It requires a complex 
operating agreement and it is more expensive to form. With this, 
you can take existing partnership agreements and create them as 
limited liability partnerships. The partnership structure which 
is currently in place is maintained. This type of a limited 
liability partnership will not protect sham operations. People 
still have the ability to pierce the corporate veil of an 
undercapitalized, uninsured business. 

Max Stevens appeared in support of SB 340. He appreciates the 
ability to practice in an IIp environment. As a partner in an 
IIp, his personal capital and assets invested in the partnership 
are at risk, should he or people under his supervision make an 
error. He accepts that. His personal assets are not at risk if a 
partner in a distant office should make an error costing the firm 
all of its assets. 

Garth Jacobson, Secretary of State, spoke in support of SB 340. 
They offered two amendments, EXHIBIT 2. The first amendment 
applies to assumed business names. Given the demand for the 
filings in this area, they will need to accommodate more 
businesses with similar names. The safeguard involved is if two 
business are operating in a similar marketing territory they do 
have the name contest provision in 35-1-310. This gives the 
Secretary of State's Office an opportunity to referee any name 
disputes. The second amendment simply reduces the fees from $250 
to $50. This makes it consistent with the same fees charged for 
corporations and llcs. 

David Scott, Chief Counsel, Department of Labor and Industry, 
provided copies of proposed amendments, EXHIBIT 3. to the bill 
so that the individual partners of an IIp will be jointly and 
severely liable for unemployment insurance. 
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Charles Brooks, Billings Chamber of Commerce, appeared in support 
of SB 340. Enactment of IIp is consistent with public policy 
which has already been adopted by the state. 

Tom Harrison, Montana Society of CPAs., spoke in support of SB 
340. Montana firms that wish to merge with firms in other 
states, have be~n reluctant to go outside the state because of 
potential liability from those partners outside the gtate. Also, 
firms from outside the state have been reluctant to come into the 
state of Montana because they prefer to do business under this 
business form. This will benefit the people in Montana. 

Jim Tutweiler, Montana Chamber of Commerce, spoke in support of 
SB 340. 

Opponents' Testimony: None. 

Informational Testimony: None. 

Questions From Committee Members and Responses: 

SENATOR HALLIGAN asked how people are kept from allocating more 
of their personal assets than they should outside of the company. 

Mr. Dietrich commented they have a very well developed body of 
law which provides that if there is deliberate under­
capitialization of a corporation, a limited liability company or 
a limited partnership, the injured party has the ability to 
pierce the veil. The same piercing the veil arguments apply to a 
limited liability partnership as they apply to a corporation for 
deliberate undercapitialization, failure to maintain a reasonable 
amount of insurance, etc. In terms of allocation, this needs to 
be looked at on a case by case basis. 

SENATOR HALLIGAN commented they ran into a problem in the interim 
after they passed the Limited Liability Company Act with respect 
to workers' compensation. Are partners limited or are they 
required to obtain workers' compensation? 

Mr. Dietrich commented it was his understanding that partners 
have the right to opt out, if the only persons to be covered as 
employees are the partners themselves. In the amendments which 
they have agreed to, the partners would be individually, jointly 
and severely liable for unpaid workers' compensation premiums for 
employees of the partnership. 

SENATOR HALLIGAN asked if partners are responsible to be covered? 
Dennis Zeiler, Bureau Chief in the Employment Relations Division 
of the Department of Labor and Industry, commented that sole 
owners and working members of partnerships are exempt from the 
Workers' Compensation Act. They can opt into the system if the 
insurer allows them to do so and adds an endorsement to the 
policy. The amendment which is being offered would make the 
partners jointly and severely liable for the workers' 
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compensation premiums which would be due or the unemployment 
insurance taxes as well. 

Closing by Sponsor: 

SENATOR CRIPPEN offered no additional remarks In closing. 

HEARING ON SB 402 

Opening Statement by Sponsor: 

SENATOR DOROTHY ECK, Senate District 15, Bozeman, presented SB 
402. This is the Montana Medical Support Reform Act. This bill 
was developed by the SRS in cooperation with their Medicaid 
Service Division, The Insurance Commissioner's Office and the 
State Department of Labor and Industry. They have had 
substantial input from insurance companies and small businesses. 
This bill will strengthen the ability to collect child support 
and strength the access to health care for our children. In 
August of 1993, the Omnibus Budget Reconciliation Act (OBRA) was 
passed. There are mandatory provisions in that bill which 
require us to pass legislation implementing it by July 1, 1995. 
One of the major problems in Montana is controlling the increase 
of Medicaid as a part of our budget. Montana gets approximately 
$6 to $7 of federal aid for every $1 we spend. This is still a 
substantial amount to us. The provisions of SB 402 are intended 
to conserve the expenditure of Medicaid funds. This is done by 
attempting to assure that children of divorced or separated 
parents have access to reasonable health insurance coverage 
provided by their parents. The obligation to provide health 
insurance coverage will be enforced by the SRS Child Support 
Enforcement Division to a greater extent than it is currently in 
existing law. 

Mary Ann Wellbank, Administrator of the Child Support Enforcement 
Division in the Department of SRS, spoke in support of SB 402. 
They have worked closely with the Medicaid Division in SRS, the 
Department of Labor, the Insurance Commissioner's Office, health 
care providers, the insurance industry and small employers in 
Montana to come up with a bill which meets the federally mandated 
requirements of OBRA and also works well for Montana and does not· 
place additional burdens on small business. Medicaid is only to 
be a safety net for parents who are unable to provide medical 
insurance and do not have adequate income to do so. This bill 
gives health care providers and insurers consistent guidance on 
how to deal with divided families. Currently the non-custodial 
parent may carry insurance on children but when the custodial 
parent submits expenses to the insurance company for 
reimbursement, the insurer issues the checks directly to the non­
custodial parent and the custodial parent never recovers that 
money. They do not intend to adopt rules for anything but the 
expedited procedures. The bill makes the parents of the children 
responsible for the support of the children. It ensures that 
children are covered by private insurance when that is available 
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at reasonable cost to the parents. It shouldn't be ~he role of 
Medicaid to insure every child in the state when the parents can 
pay for insurance. This bill does not extend coverage for 
certain individuals under any plan where coverage does not now 
exist for any other person covered under the plan. Because the 
bill requires parents to enroll their children if they have 
health benefit~ available, it may expand the class of children 
who are now allowed coverage under the health benefit plan. 
Children born out of wedlock are required to be covered under 
certain circumstances. Children who are not declared as 
dependents on taxes are required to be covered under this bill 
but it does not expand the insurance that an insurer must offer. 
If an insurer has certain exceptions in the plan, those 
exceptions will still continue to exist. Sections 5, 6, and 7 
are relocated and consolidated from other sections of the Uniform 
Parentage Act, the Administrative Procedures Act and the Uniform 
Marriage and Divorce Act. This will all go into Title 40 so its 
apparent to insurers and employers dealing with child support and 
medical support issues what governs their operations. One 
addition, is the prohibition to count a child's receipt or 
eligibility for Medicaid as insurance. This is required by OBRA. 
The court or the administrative agency cannot consider the 
child's eligibility for a public assistance program as a factor 
in determining a parent's financial ability to afford health 
insurance. Medicaid is not a substitute for health insurance 
when the court finds that health insurance is available to an 
obligated parent at a reasonable cost. Section 6 describes the 
contents of a medical support order. OBRA requires a plan be 
deemed reasonable if it is available through an employer or other 
group participation. This bill goes one step further than OBRA 
because it allows the court or the administrative agency some 
guidelines in which they might find the cost is reasonable such 
as when the cost of the insurance exceeds 25% of the child 
support order. For example, the grounds keeper of a major 
corporation who has insurance available but only nets $900 a 
month, won't be required to get insurance at $300 a month. 
Section 7 describes the mandatory provision of a medical support 
order. It is not required by OBRA but provides a method to 
address medical support in a single order without having to 
return to a tribunal for a decision later on or repeatedly in any 
situation. In a support order, it describes the type of 
insurance which may be available at the time. If that insurance 
is no longer available, the support order could give alternatives 
so the parents would not need to keep returning to the tribunal 
for a different order every time the parents change employment. 
Section 8 discusses the persistence and duration of the 
obligation. This section is required by OBRA and provides for 
medical coverage for children for the duration of a monetary 
support obligation. The medical support obligation runs as long 
as the financial support obligation does. It restates that 
custody and visitation are separate issues. It also holds a 
guardian free from liability for any medical expenses for a child 
which that person has not voluntarily agreed to pay. Section 9 
is the effect of the order on health benefit plans. It is 
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required by OBRA. It makes whoever administers the plan 
responsible to cooperate to get a child enrolled, to keep a child 
enrolled and to get the benefits paid to the appropriate person. 
If the obligated parent is required to provide insurance and the 
custodial parent wants to use that insurance, the insurer is 
required to communicate with the custodial parent even though the 
obligated paren~ is the one who has insurance. Section 10 is 
required by OBRA. It allows another party, other than the parent 
required to provide medical coverage, to enroll a child and 
otherwise work directly with the plan administrator even if the 
obligated parent is uncooperative. Section 12 is required by 
OBRA and it allows the plan to cooperate with anyone trying to 
obtain or maintain coverage or benefits for the minor child under 
a medical support order without fear of legal action by the 
obligated parent. It allows the plan to withhold premiums from 
an obligated parent's check when given a medical support order, 
even if the obligated parent tells the plan not to withhold the 
premiums. It gives the plan administrator guidance about when it 
can properly terminate coverage on a child. Section 13 is the 
obligation of the payor. This is also required by OBRA. It 
protects the payor of an obligated parent's income when the payor 
properly pays for insurance coverage for a minor child under a 
medical support order. Section 14 is required by OBRA. It makes 
it easy for plans to work with the appropriate party to get 
benefits to the child. Section 15 is required by OBRA. It 
allows payment to go to the provider directly or to the parent or 
other party providing they have paid a reimbursable expense. 
There is an amendment to Section 16. The insurers were concerned 
that it would expand coverage to newborn children when they did 
not already cover that. The language they would like to use is, 
"The coverage will only cover the birth when the insurer would 
otherwise have been obligated to pay had the existence of the 
birth been known." Some insurance plans cover a newborn child 
immediately but within 30 days the parent needs to make the 
decision whether or not to enroll the child. Their intent is not 
to require the insurer to go back a year and enroll the child 
from birth to forever. Their intent is, if they had the 30 days 
in which to enroll the child and paternity is established in an 
out of wedlock birth within one year, they would be able to go 
back and obtain the newborn coverage and the 30 day after 
coverage if that is what the plan provided as long as the 
premiums were paid for that period. She feels this is acceptable 
to the industry. Section 17 refers to adoptive children and 
refers to existing law. Section 18 is required by OBRA. It 
limits the reasons for which a plan cannot enroll a child. 
Section 19 is the key to OBRA. It relates to saving Medicaid 
dollars. If there is other coverage available that coverage is 
primary and Medicaid is secondary. Section 22 covers the duties 
of the parents. It is not required by OBRA, but it provides even 
greater methods to get parents to cooperate in getting coverage 
for their children. Section 23 is not required by OBRA but is 
required to provide an obligated parent or an intended obligated 
parent the right of due process. Section 24 speaks to expedited 
enforcement procedures to ensure that the parent gets due process 
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without any unnecessary delays. The other amendment is on page 
10, line 18. It covers penalties to a p yor. The word 
"knowingly" needs to be included. It is not their intention to 
assess any penalties against a payor who unknowingly violates 
this section. The last amendment is coordination instructions. 
A fiscal note has not been requested; however, they feel it is 
necessary. ~~e Child Support Enforcement Division would need 
sufficient funding to add two additional FTEs plus contracted 
hearing officers. One FTE to b~come familiar with insurance 
plans, because the order needs to be very specialized as to the 
type of insurance offered and the other FTE would help with the 
hearings. This would be approximately $50,000 general fund in 96 
and $43,000 in 97. Medicaid savings would cover that. 

Ed Grogan, Montana Medical Benefit Plan, the Montana Medical 
Benefit Trust, and the Montana Business and Health Alliance, 
spoke in support of SB 402. He referred to page 11, Section 16, 
line 13, and commented that 33-22-301 deals with coverage of 
newborns under Montana law. In (4) of the section it states, "If 
payment of a specific premium or subscription fee is required to 
provide coverage for a child, the policy or contract may require 
that modification of birth of a newly born child and payment of 
the required premium or fees must be furnished to the insurer or 
nonprofit service or indemnity co~poration within 31 days after 
the date of birth in order to have the coverage continue beyond 
such 31 day period." They want to strike the word III year" on 
line 13 and insert "31 days". This will be consistent with 
current law. From an insurers standpo~nt it makes very good 
sense. It is hard for them to construe that a newborn would be a 
year old. It is difficult to go back one year and provide 
coverage for a child. 

Opponents' Testimony: None. 

Informational Testimony: None. 

Questions From Committee Members and Responses: 

SENATOR HALLIGAN, referring to page 14:, Section 23, stated that 
in that section it states that if the oblisated parent does not 
pay the insurance the Department is authorized to purchase an 
individual insurance policy and then be reimbursed from the 
individual. He asked what funds would be used for that? 

Ms. Wellbank answered this would be a child who is covered by 
Medicaid and Medicaid could go out and make the purchase of 
insurance if they felt that was economically feasible rather than 
cover it out of the other public funds. Medicaid would purchase 
a private insurance policy. 

SENATOR HALLIGAN commented that he is dealing with a divorce in 
his practice. They are both working poor. Neither one has 
access to insurance. Referring to page 5, line 19, they would be 
required to pay $50. To whom would they pay the $50. 
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Ms. Wellbank commented this is only if public assistance is 
involved. They pay it to the Department to offset the cost of 
Medicaid. 

SENATOR BARTLETT stated that in relation to SB 29 there were 
concerns that the custodial parent would not provide the social 
security number, of a child or other information which was 
essential to enroll the child in a health plan that the 
noncustodial parent was willing to provide. She asked if there 
was anything in SB 402 which would give the Department, the Child 
Support Enforcement Division or a court in the state of Montana 
some recourse against the custodial parent who does not 
cooperate. 

Ms. Wellbank stated there was nothing specific in SB 402 which 
would give some recourse; however, the bill says that the 
Department may provide the information. If the Department had 
the social security number of the child, it would have to provide 
the information to get the child covered. The noncustodial 
parent could request the social security number through the 
Social Security Administration. In the hearing, the 
Administrative Hearing Officer could enforce that by holding a 
hearing and ordering the custodial parent to provide the 
information necessary for insurance coverage. 

SENATOR BARTLETT, in referring to Section 21, wondered if it 
would be worthwhile to include a requirement that the custodial 
parent is obligated to cooperate. This could be a part of every 
medical support order issued. 

Ms. Wellbank stated that could be done by administrative order. 
It would not need a rule. Their rulemaking will not include 
penalties. That could be a part of it. 

SENATOR BARTLETT commented that courts would be left out of the 
obligation to include that kind of a provision. 

SENATOR JABS commented that the stated purpose of the bill is to 
improve efficiency and effectiveness of the Child Support 
Enforcement Division. However, two additional FTEs will be 
needed. He believed there will be no money saved by this bill. 

Ms. Wellbank commented that there is a long term Medicaid savings 
which will be a fairly large savings. Short term they cannot 
immediately identify the impact. In the Child Support 
Enforcement Division they will need two additional FTEs to know 
what the insurance requirements are and to help with the 
hearings. They should be able to save a little less than $50,000 
each year in general fund. Over the long term it should save a 
lot more in general fund and Medicaid. 

Closing by Sponsor: 
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SENATOR ECK, referring to the amendment on page 11 which Mr. 
Grogan suggested, stated that the intent there is to deal with 
situations where the paternity might not be established for up to 
a year. It would be a 0ay of requiring that the father's 
insurance would pick up these costs through that period of time. 
Ms. Wellbank is working on an amendment which should be 
acceptable. This bill will provide insurance and health care for 
children who are not now covered. It will also provide some real 
savings in Medicaid. 

{Tape: 2; Side: A} 

HEARING ON SJR 16 

Opening Statement by Sponsor: 

SENATOR J. D. LYNCH, Senate District 19, Butte, presented SJR 16. 
He commented that an amendment would be need on page 2 to correct 
a mistake. The federal government will be taking some serious 
steps to eliminate frivolous appeals involving the death 
sentence. It is a very serious matter. The last execution was 
1943. Some people are totally opposed to using the ultimate 
weapon of the death penalty. In a poll, 85% of the people in 
Montana who partici~ated believed that for some crimes the death 
penalty must be used. The attempt of this resolution is to let 
Congress know that as the representatives of the people in the 
legislature from 150 districts urge them to come up with some 
meaningful reform to limit death penalty appeals. 

Proponents' Testimony: 

Beth Baker, Department of Justice, stated a significant amount of 
their appellate bureau workload is federal habeas cases. They 
now have eight capital cases they are ~orking on. The problem of 
successive habeas petitions is particularly acute in capital 
cases. The closer to the date of execution, the more petitions 
are filed. The U.S. House of Representatives has passed a bill 
calling for significant habeas reform including a one year 
statute of limitations from the date the judgment becomes final 
as well as limits on successive petitions. The legislation 
passed in the House scates that successive petitions will not be 
allowed at all if they have to do with issues which have 
previously been raised before the courc. As to issues which have 
not been raised before, there will be an innocence component 
before the petition will be allowed to be filed. She suggested 
the amendment on page 2 read "6-month period following the date 
on which the conviction becomes final". That would include the 
situation wherein a defendant appeals to the Montana Supreme 
Court and then petitions the U. S. Supreme Court for a writ of 
certiorari. The time would start running the date the U.S. 
Supreme Court acts on that petition assuming its denied or the 
date that the Supreme Court renders its final judgment. That 
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would ensure that there are not parallel proceedings in state and 
federal courts. 

Opponents' Testimony: None 

Informational Testimony: None 

Questions From Committee Members and Responses: None 

Closing by Sponsor: None 

SENATOR LYNCH offered no further remarks on closing. 

EXECUTIVE ACTION ON SJR 16 

Discussion: Valencia Lane clarified the amendment on page 2, 
line 1, following the word "following" insert "the date on which 
the" following "conviction" insert "becomes final". 

Motion/Vote: SENATOR BISHOP MOVED TO AMEND SJR 16. The motion 
CARRIED UNANIMOUSLY on oral vote. 

Motion/Vote: SENATOR BISHOP MOVED SJR 16 DO PASS AS AMENDED. 
The motion CARRIED UNANIMOUSLY on oral vote. 

EXECUTIVE ACTION ON SB 340 

Discussion: CHAIRMAN CRIPPEN stated there are two amendments. If 
this bill makes it to the House, he would follow up on additional 
amendments. The first amendment was recommended by the Secretary 
of State's Office. 

Motion: SENATOR HALLIGAN MOVED TO AMEND SB 340. 

Discussion: CHAIRMAN CRIPPEN commented this amendment would 
bring the fees more in line with other fees. 

Vote: The motion CARRIED UNANIMOUSLY on oral vote. 

Discussion: Valencia Lane commented that the additional 
amendments were requested by the Department of Labor and 
Industry. They requested that the bill be amended to address 
both unemployment insurance compensation laws and workers' 
compensation laws. The amendments which were handed out address 
only the unemployment insurance laws, EXHIBIT 4. There would be 
one more amendment added to the title. This would state that the 
bill provides that partners are jointly and severely liable for 
unemployment insurance taxes. The amendments amend existing 
provisions in law in Title 39, Chapter 51, which is the 
unemployment insurance laws, to make appropriate references to 
limited liability partnerships. If the committee would like to 
pass a concept amendment making similar changes in the workers' 
compensation laws, she would work with David Scott from the 
Department of Labor and David Dietrich from Billings to make 
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corresponding changes in Title 39, Chapter 71, to make 
appropriate references to the new lIps in the worker compensation 
statutes. The amendments before the committee were only the 
unemployment insurance statutes. 

SENATOR CRIPPEN commented that if this bill passes, they would 
not report it out until everyone had an opportunity to look at 
the amendments. If there was a problem with the amendments, they 
would strike the amendments and add the amendments in the House. 
A hearing on the additional amendments would be held in the 
House. 

Motion: SENATOR HALLIGAN MOVED TO AMEND SB 340 BASED ON THE 
DEPARTMENT OF LABOR'S TESTIMONY AND RECOMMENDATION WITH RESPECT 
TO THE JOINT AND SEVERAL LIABILITY FOR THE UNEMPLOYMENT INSURANCE 
AREA AND IN THE WORKERS' COMPENSATION AREA. 

Discussion: SENATOR GROSFIELD questioned that this was not 
taken care of in the Limited Liability Company Act last session. 

SENATOR HALLIGAN answered there was a question as to the workers' 
compensation application. 

Mr. Scott commented that exemptions were not allowed for limited 
liability companies and the Department of Labor and the State 
Fund were involved in a lawsuit in Missoula. Those problems have 
been taken care of in this session's housekeeping bills. That is 
why they are asking for the amendments in this bill. 

SENATOR GROSFIELD stated that if there are 18 to 25 states which 
have adopted lIps, has it been typical in those states to make 
exceptions for unemployment insurance and workers' compensation. 

Mr. Scott stated he did not know the answer to that question. 
The treatise that he consulted and the statutes which he is 
familiar with do not contain such an exception. That is not to 
say they do not exist. 

SENATOR GROSFIELD stated that if he were a partner in a 
professional firm and he had professional staff working for him, 
he would be responsible for their unemployment insurance and 
workers' compensation. 

Mr. Scott stated that under a general partnership, without 
respect to any limited liability company shield or limited 
liability partnership shield, he would be jointly and severely 
liable for unpaid unemployment insurance and unpaid workers' 
compensation. 

SENATOR GROSFIELD stated that even under a limited liability 
partnership he would still be responsible to pay this for his own 
employees; however, maybe not for another partner's employees. 

950216JU.SMI 



SENATE JUDICIARY COMMITTEE 
February 16, 1995 

Page 17 of 25 

Mr. Scott answered that with respect to a limited liability 
company, he does not have the answer. With respect to the 
proposed amendment, they are proposing that each partner be 
jointly and severely liable for unpaid unemployment insurance and 
unpaid workers' compensation. 

Vote: The motipn CARRIED UNANIMOUSLY by oral vote. 

Motion/Vote: SENATOR HALLIGAN MOVED SB 340 DO PASS AS 
AMENDED. The motion CARRIED UNANIMOUSLY on oral vote. 

EXECUTIVE ACTION ON SB 308 

Motion: SENATOR ESTRADA MOVED SB 308 DO PASS. 

Discussion: SENATOR HOLDEN commented that it seemed to him that 
the people this bill is trying to help might actually be hurt by 
passage of this bill. 

SENATOR BAER stated that SB 308 and SB 212 do not conflict. They 
support one another. 

SENATOR JABS commented that Mr. Meloy stated with this bill he 
would have more lawsuits. This bill then would not cut down on 
lawsuits. 

SENATOR NELSON stated that although this would cut down on 
frivolous lawsuits, it would probably stop some that should be 
filed. 

SENATOR BARTLETT commented she saw a connection between SB 212 
and SB 308. She found difficulty supporting SB 308 until she saw 
what happened with SB 212. 

SENATOR HALLIGAN commented that back in the 80s he was a 
participant in the major tort reform interim study. They looked 
very hard at this issue and determined that this was not 
something they would recommend to the legislature. This bill 
will have a reverse effect. 

CHAIRMAN CRIPPEN stated there are frivolous lawsuits out there 
and it is frustrating when you are a party to a lawsuit and even 
though you win, you lose. His concern is that Montana is an 
isolated state. As a person who does business in this state, he 
has dealt with some high powered companies. There are a lot of 
good companies; however, many are not. Their bigness has 
overtaken them. He has seen cases where a small business person 
has been deliberately taken advantage of by a big company. He 
would be hesitant to risk what he had saved to go into court and 
try a case which he might lose if for no other reason than being 
overwhelmed. You are governed by the laws of your general 
partner. He may have a legitimate cause of action against a 
company, but he would be shut out. 
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Vote: The motion FAILED 2-9 on roll call vote. 

Motion/Vote: SENATOR GROSFIELD moved SB 308 BE TABLED. The 
motion CARRIED on roll call vote with SENATORS BAER and ESTRADA 
voting "NO". 

EXECUTIVE ACTION ON 402 

Discussion: Valencia Lane commented that her understanding of the 
proposed amendments would be that they would substitute the 
E isting Section 16 which is in the bill regarding newborn 
c"~_ldren. This would be Amendment No. 1. Section 2 on page 1, 
line 21, strikes the second sentence and adds "to adopt rules for 
expedited procedures". Amendment No.3 puts in a "knowingly" 
standard on page la, line 18. Amendment No.4 is a codification 
instruction. 

Motion: SENATOR HALLIGAN MOVED TO AMEND SB 402. 

Discussion: Ms. Wellbank clarified that the first amendment is 
the newborn children section. This is the amendment Mr. Grogan 
mentioned in his testimony. They worked with him on the 
amendment and believe other insurers will support this as well. 
It states that a health benefit plan shall provide the coverage 
required by the insurance code to a newborn child. It does not 
change existing law. They only intend to adopt rules for 
administrative procedures and do not need the additional language 
in the Statement of Intent regarding rulemaking. The second 
amendment would strike the entire second sentence and add to the 
first sentence "to adopt rules for expedited procedures." The 
third amendment is on page la, line 18. The section talks about 
a payor violating this section is subject to the contempt powers. 
They intended to say a payor "knowingly" violating this section. 
The word "knowingly" would be inserted. The last amendment is a 
codification instruction. 

SENATOR BARTLETT questioned if there would be anything in the 
bill which would affect the insurance code and need to be 
codified in that section. 

Ms. Wellbank stated that this bill would not change the insurance 
code. 

Vote: The motion CARRIED UNANIMOUSLY on oral vote. 

Motion: SENATOR HALLIGAN SB 402 DO PASS AS AMENDED. 

Discussion: SENATOR BISHOP commented it was ironic that Medicaid 
would go into the private sector to buy insurance. This would 
leave one to believe the system is not working very well. 

SENATOR HOLDEN asked how important it was to pass this bill to 
comply with federal law. 
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SENATOR BARTLETT commented the law being referenced is the 
Omnibus Budget and Reconciliation Act of 1993. This was the 
major deficient reduction act by the federal government in 1993. 
The intent behind the child support requirements in OBRA and in 
this bill is to reduce, to the maximum extent possible, the use 
of public assistance. In respect to this bill, this would address 
replacing Medic0id assistance that a parent who is a noncustodial 
parent, or in the case of medical support perhaps both parents, 
should be providing to their children. It directly goes to the 
issue of whether or not we want parents to be responsible for the 
support and the medical coverage of their children regardless of 
whether they are married or divorced. 

Vote: The motion CARRIED on oral vote with SENATORS BAER and 
ESTRADA voting "NO". 

EXECUTIVE ACTION ON SB 206 

Motion: SENATOR HALLIGAN MOVED TO AMEND SB 206. 

Discussion: SENATOR HALLIGAN explained the amendments. Pursuant 
to the Chairman's direction in terms of his discussion with 
SENATOR BURNETT, the decision had been made to remove everything 
in the bill with exception of the video language. The amendments 
did not remove all the language if some of it was new and 
reasonable, EXHIBIT 5. The major change is that they did not 
allow the criminal charges to be filed before a child could be 
removed. Those provisions were removed from the bill. They 
deleted some of the definitional sections which no longer applied 
once the language was removed regarding filing criminal charges. 
On page 6 his definition of sexual abuse of touching of an infant 
was left in except for the last part. A portion of line 20 and 
lines 21, and 22 were deleted because that had reference to broad 
language. The video portion is at the bottom of page 9. The 
original bill wanted every examination to be videotaped. They 
changed the tenor of that because there are many statements made 
to teachers, neighbors, and friends in which there would never be 
a videotape. That statement could not be used in court if it was 
not videotaped. They stated that, "If the child's interview is 
videotaped an unedited videotape and audio track must be made 
available, upon request," to the family. His concern was that 
there would not be an opportunity to view that. If the police or 
social workers make one, it would be available. On line 17, they 
left a major change. "(2) An initial investigation into the 
home of the child may be conducted when an anonymous report is 
received. However, the investigation must develop corroborative 
information in order for the investigation to continue." 

Valencia Lane explained a couple of clerical changes. On page 
10, line 10, the stricken word "and" needs to be reinserted. At 
the bottom of page 11, line 30, there is a stricken word 
"without" and "with" is inserted. The word "with" needs to be 
stricken and the word "without" needs to be reinserted. 
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SENATOR HALLIGAN, referring to the amendment at the bottom of 
page 12, stated that SENATOR BURNETT was concerned that members 
of the family who were experiencing this would not be able to go 
pUblic. They left the ~ection iri which states this may not be 
construed to compel a family member to keep the proceedings 
confidential. They could go to the press or anyone else that 
they wanted to., On page 13 on the top it states that they could 
go to a news organization as long as they maintained.the 
confidentiality of the child. 

SENATOR BARTLETT, referring to the last provision in terms of 
allowing the family to talk about a proceeding, asked if the 
Department would be restricted from discussing this if the family 
makes the situation public. 

SENATOR HALLIGAN believed that they would be restricted. 

Ann Gilkey, Department of Family Services, commented that they 
would be prohibited. HB 186, the Department's general revision 
bill for child protective services, includes an amendment which 
would allow the Department to speak to the media as long as the 
privacy of the family of the child is protected. Under current 
law they could not respond. 

SENATOR BARTLETT commented that in all contested case proceedings 
where there is a difference of opinion, it is unfair to authorize 
one party to a situation to make statements without also 
authorizing the other party to make statements. In these cases, 
all the parties need to keep the identity of the child protected. 
She would hate to see the Department limited to say that they are 
unable to comment on anything. Also, the fiscal note did not 
address the cost of the videotaping or any increased fiscal 
impact from videotaping. Would there be a fiscal impact? 

Ms. Gilkey commented the Department prepared a fiscal note which 
did include a fiscal impact for videocameras, tapes, filing 
cabinets, etc., and SENATOR BURNETT chose not to sign that and 
prepared an amended fiscal note which took out these expenses. 
With the proposed amendments, there should not be a fiscal impact 
in that regard. They could use existing equipment; however, if 
the amendments do not pass, the original bill did require every 
worker to have a camera at their disposal. 

S~~:NATOR BAER asked how the amendment would affect the fiscal 
note. 

CHAIRMAN CRIPPEN commented it appeared there would not be a need 
for an amended fiscal note. The bill does not require a video 
tape. The bill states "if". 

SENATOR ESTRADA questioned if SENATOR BURNETT was aware of the 
amendments. 
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CHAIRMAN CRIPPEN stated the committee tabled the bill. In 
subsequent discussions he had with SENATOR BURNETT, they 
discussed another bill which addressed some of his concerns as 
well as getting something out of his bill in terms of 
videotaping. He indicated to CHAIRMAN CRIPPEN that he would be 
satisfied with that situation. 

Vote: The motion CARRIED UNANIMOUSLY on oral vote. 

Motion: SENATOR HALLIGAN MOVED SB 206 DO PASS AS AMENDED. The 
motion CARRIED on oral vote with SENATORS BARTLETT, ESTRADA and 
NELSON voting "NO". 

{Tape: 3; Side: A} 

EXECUTIVE ACTION ON SB 212 

Discussion: SENATOR BISHOP commented that the amendment would 
notify the parties named in the nonparty defense contained in the 
answer. They would be notified by certified mail. 

SENATOR HALLIGAN commented the amendment does not use the right 
language. The handwritten amendment, EXHIBIT 6, uses the 
language of the bill. 

Motion: SENATOR BISHOP MOVED TO AMEND SB 212. 

Discussion: SENATOR HALLIGAN explained that the intent of the 
amendment is to clarify that a person named in an answer to a 
lawsuit, if alleged in whole or in part to have caused any of the 
claimant's injuries, the person will be notified by certified 
mail that they have been named. 

SENATOR BISHOP commented that it lS only fair to those parties to 
have a notice. 

Vote: The motion CARRIED UNANIMOUSLY on oral vote. 

Motion: SENATOR BISHOP MOVED SB 212 DO PASS AS AMENDED. 

Discussion: SENATOR BISHOP disagreed with one of the biggest 
contentions made by the opponents in that people would be brought 
into the nonparty defense frivolously. 

SENATOR DOHERTY commented that the testimony the committee heard 
in regard to the verdict form proposed by defense counsel is an 
example of why the empty chair defense is a question of fairness. 
He believes that the defense, if they believe someone is involved 
in an action and may bear some responsibility, has an obligation 
not only to notify them but should also bring them into the 
lawsuit as third-party defendants. If they truly believe that 
the person has some degree of culpability for whatever has 
happened, they ought to do that. Simply notifying someone so 
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that at a later date you can argue in front of the jury that 
there was someone else who may be responsible but unfortunately 
are not present, begs the question. The reason they are no~ 
present is because (1) the plaintiffs don't believe that they 
ought to be there and (2) the defense counsel in a strategic move 
is using the law to benefit their client. In the Newville case, 
he would have done the same thing. Setting up the rules which 
would allow defense counsel to do that, creates an unfair 
advantage for them. They can bring in people as party 
defendants. If they believe they are involved and want to argue 
that to the jury, they ought to bring them into the lawsuit. 
What is lost in the question of deep pockets is the innocent 
party. The person who was injured. In the case of two 
defendants, one of whom may have been terribly wr~~g and another 
who had some contribution to the injuries, it is unfair to shift 
the burden to the injured person or corporation. 

SENATOR BISHOP stated that if a prospective defendant has settled 
with the plaintiff, under the Deer opinion, that person cannot be 
brought into the lawsuit. If two people were responsible for the 
accident and the one who was most resronsible had settled out, 
they cannot be brought into the lawsuit. The person minimally 
responsible could bear the burden of the entire lawsuit. 

SENATOR DOHERTY stated that would not be correct under 
comparative negligence. If they ar~ less than 50% negligent, 
they are out. You want them to have every incentive to settle 
the case as quickly as possible. If they know that they could be 
stuck in that situation, they would be more likely to settle. 
Early settlement on valid cases helps everyone. 

SENATOR BISHOP commented if you require the defendants to bring 
in other people, they are getting hit twice. They may have 
already settled. They would have to hire an attorney to defend 
themselves. 

SENATOR HALLIGAN stated they have had special sessions involving 
tor~ reform. The proponents had done a superb job in developing 
the procedural safeguards in the bill. The part of the Newville 
case which he has a difficult time wi~h ~·s the part which states 
that they concluded that the allocations of percentages of 
liability to nonparties violates substantive due process. They 
have already handled the procedural due process. There is a 
separate component which is called substantive. How can this be 
solved? All states accomplish this in different ways. If this 
bill is passed there is still a problem and it is still 
unconstitutional. Perhaps the Court will have to decide. 

SENATOR BISHOP commented that if nonparties are alleged in the 
answer, it is up to the defendant who does that to prove the 
extent of their involvement. The burden does not shift to ~he 
plaintiff in that case. Whatever the jury does in that case is 
not binding on nonparties. 
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Vote: The motion CARRIED on roll call vote with SENATORS 
BARTLETT, DOHERTY, and HALLIGAN voting "NO". 

EXECUTIVE ACTION ON SB 314 

Motion\Vote: SENATOR GROSFIELD MOVED SB 314 BE TAKEN OFF THE 
TABLE. The mot,ion CARRIED on oral vote. 

EXECUTIVE ACTION ON SB 212 

Motion: SENATOR BISHOP MOVED TO RECONSIDER THE SB 212 DO PASS AS 
AMENDED MOTION FOR PURPOSES OF AMENDMENT. 

Discussion: SENATOR BISHOP believed the "Wetch" amendment was 
added to the bill. This amendment apparently did not get into 
the bill. The Montana Defense Trial Lawyers testified about the 
Wetch case. In this case, the secretary of an employer fell 
into a hole by the door which she was accustomed to using. This 
hole was dug by Unique Concrete Company. She was party to a 
conversation between the concrete company and the employer 
regarding the hole. She forgot the hole was there, walked out the 
door and fell into the hole. The concrete company wanted the 
door barricaded but the employer said he wanted the door left 
open for ventilation. An employee cannot sue an employer under a 
workers' compensation situation, the concrete company could not 
show that conversation or anything regarding it at trial. The 
secretary was able to collect from the concrete company. They 
were very minimally responsible. This amendment would correct 
that situation. 

Vote: The motion CARRIED on oral vote. 

Motion/Vote: SENATOR BISHOP MOVED TO FURTHER AMEND SB 212. 

Discussion: SENATOR BARTLETT stated the proposed amendment 
concerned her. It deals with workers' compensation and the 
exclusive remedy of the employer. She believes that there are 
some extreme circumstances wherein if an employer knowingly and 
negligently kept a work place in an unsafe condition, there may 
be grounds for a suit in addition to the workers' compensation 
coverage. She suggested the amendment be turned down at this 
point so that it could be offered on the floor. They would then 
have an opportunity to examine that dimension of the issue before 
this is made a part of the bill. That not being the case, 
perhaps they could have an expert address this issue tomorrow in 
executive session. 

SENATOR BISHOP commented this did not have anything to do with 
workers' compensation. It was not part of the action at all. 

SENATOR DOHERTY, referring to the wording in the amendment 
"negligence on the part of the claimant's employer or coemployee 
may be considered and determined as part of a nonparty defense", 
stated that if that can be considered as a nonparty defense this 
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may be allowing an opening of the exclusive remedy provision 
under the Workers' Compensation Act. 

John Alke commented that SENATOR BARTLETT is risht in a sense and 
wrong in a sense. The Wetch case was a unique case that said you 
couldn't consider fault of the employer because the statute had 
two sentences., Page 2 of SB 212, line 4 and 5, says that when 
you allocate fault, you are allocating fault between.persons 
released from liability by the claimant, persons immune from 
liability to the claimant. . The employer is immune because of 
t;'e exclusivity rule under workers' compensation. In 1987, when 
this bill was drafted the sentence was added which SENATOR 
BISHOP'S amendment strikes. This sentence states that in 
attributing negligence among persons, t:1e trier of fact may not 
consider or determine the negligence on a part of an injured 
persons employer . When that sentence was added they 
thought they were protecting the exclusivity. The exclusivity 
exists irrespective of the statute. The Supreme Court in Wetch 
said they had no choice but to prohibit even the evidence of this 
conversation because of this nonsensical second sentence. They 
indicated that the legislature put the second sentence in and 
until that sentence is removed, this would be the way they would 
have to rule. It is not intended in any way to affect the 
worker's right to workers' compensation withou~ any showing of 
negligence. It is not intended in anyway to affect the 
exclusivity provision. In a trial against the third party 
wherein a machine blew up in a workshop, the injured employee 
would not only receive workers' compensation but would be able to 
go after the third party who designed the mach: 2. This bill 
says that when the lawsuit between a manufactu~er of the 
equipment and the plaintiff is considered, if the employer was 
negligent, that is something they can consider in determining how 
much fault to give to the manufacturer. It does not touch the 
benefits program. It does not touch the exclusivity rule. 

SENATOR DOHERTY questioned if there is negligence which can be 
considered on the part of a third party as part of a nonparty 
defense, is there any validity to the notion that if that 
negligence is considered you also ought to be able to act on that 
negligence and thereby open the door that the injured party w~uld 
be able to go against the employer directly for their negligence. 

David Scott, Department of Labor, commented he did not have 
enough knowledge about the subject to answer the question. 

Vote: The motion CARRIED on roll call vote with SENATORS 
BARTLETT and DOHERTY voting "NO". 

Motion\Vote: SENATOR BISHOP MOVED SB 212 DO PASS AS AMENDED. 
The motion CARRIED on oral vote with SENATORS BARTLETT, HALLIGAN 
and DOHERTY voting "NO". 
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Adjournment: The meeting adjourned at 12:00 p.m. 

" .. -----) 
I,/./ " 

" ~/CV~JL .b 
SENATOR BRUCE CRIPPEN, 

~E~tarY 
BC/jjk 
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BRUCE CRIPPEN, 

LARRY BAER 

SUE BARTLETT 

AL BISHOP, VICE 
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CHAIRMAN V 
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MIKE HALLIGAN 
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LINDA NELSON 
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Pagel of 1 
February 17, 1995 

We, your committee on Judiciary having had under consideration 
SB 340 (first reading copy -- white), ectfully report that SB 
340 be amended as follows and as so mende do 

That such amendments read: 

1. Page 1, line 21. 
Following: "or" 

Signe 

Strike: "deceptively similar to" 
Insert: "not distinguishable on the record from" 

2. Page 1, line 22. 
Strike: "to" 
Insert: "from II 

3. Page 3 , line 11. 
Strike: "~" 
Insert: "$50" 

4. Page 3 , line 12. 
Strike: "~" 
Insert: "$50" 

Coord. 
of Senate 

-END-

411403SC.SRF 



SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Pagel of 1 
February 16, 1995 

We, your committee on Judiciary having had under consideration 
SJR 16 (first reading copy -- white), respectfully report that 
SJR 16 be amended as follows and as s nded do pass. 

That such amendments read: 

1. Page 2, line 1. 
Following: IIfollowingll 

Signe 

Insert: lithe date on which the" 
Following: IIconviction ll 
Insert: IIbecomes final" 

~ Amd. 
'--~ Sec. 

Coord. 
of Senate 

-END-

401323SC.SRF 



SENATE STANDING COMMITTEE REPORT 

Page 1 of 4 
February 16, 1995 

MR. PRESIDENT: 
We, your committee on Judiciary having had under consideration 

SB 206 (first reading copy -- white), respectfully report that SB 
206 be amended 'as follows and as so ~d do pass .. 

That such amendments read: 

1. Title, lines 5 and 6. 
Following: II ABUSE II on 1 ine 5 

SigneU~~ 
Senator Bruce Cr 

Strike: remainder of line 5 through "WELFARE II on line 6 
Insert: II OR NEGLECT II 

2. Title, lines 6 through 12. 
Following: ";" on line 6 
Strike: remainder of line 6 throu9h "HOMEi" on line 12 

3. Title, line 12. 
Strike: "40-8-111," and "41-3-201," 

4. Title, line 13. 
Strike: 1141-3-204, II 
Following: 1141-3-205," 
Insert: "AND" 

5. Title, lines 13 and 14. 
Following: "41-3-206, II 
Strike: remainder of line 13 through 1141-3-1103," on line 14 

6. Page 1, line 18. 
Following: IIconstitutions ll 

Strike: "i and" 
Insert: " II 

7. Page 1, lines 19 through 29. 
Strike: lines 19 through 29 in their entirety 

8. Page 2, line 3 through page 3, line 6. 
Strike: section 1 in its entirety 
Renumber: subsequent sections 

9. Page 3, lines 16 through 21. 
Following: IIpossible" on line 16 
Strike: remainder of line 16 throu9h "associate" on line 21 

~md. Coord . 
.ifJ!..-Sec. of Senate 401456SC.SRF 



10. Page 4, line 1. 
Following: laW" 
Insert: II and II 

11. Page 4, lines 1 and 2. 
Following: II appropriate II on line 1 

Page 2 of 4 
February 16, 1995 

Strike: remainder of line 1 through "family" on line 2 

12. Page 5, lines 6 through 10. 
Strike: subsections (8) and (9) in their entirety 
Renumber: subsequent subsections 

13. Page 5, line 13. 
Following: II (a) II 

Strike: II knowingly II 
Following: first "or" 
Strike: "knowingly" 

14. Page 5, line 14. 
Following: II (b) II 

Strike: II knowingly II 
Following: first "or" 
Strike: II knowingly II 

15. Page 5, lines 16 and 17. 
Strike: subsection (c) in its entirety 
Renumber: subsequent subsections 

16. Page 5, line 28 through page 6, line 3. 
Strike: subsections (11) through (13) in their entirety 
Renumber: subsequent subsections 

17. Page 6, line 20. 
Following: "sanitary" 
Insert: II or health care II 

18. Page 6, lines 20 through 22. 
Following: "parent" on line 20 
Strike: remainder of line 20 through "parent" on line 22 

19. Page 7, line 14. 
Strike: "na" 
Insert: II (17) II 

20. Page 7, line 23 through page 9, line 6. 
Strike: section 4 in its entirety 
Renumber: subsequent sections 

401456SC.SRF 



21. Page 9, line 11. 
Following: II thorough II 
Strike: II an initial ll 

Insert: lIa thorough II 

22. Page 9, line 18. 
Following: IImust II 
Strike: IIwithin 48 hours ll 

Following: II develop II 
Strike: lIindependent," 
Following: "corroborative" 
Strike: ", and" 

23. Page 9, line 19. 
Strike: "attributable" 

24. Page 9, lines 19 and 20. 
Following: IIcontinue." on line 19 

Page 3 of 4 
February 16, 1995 

Strike: remainder of line 19 through "home." on line 20 

25. Page 9, lines 28 and 29. 
Following: "ill" on line 28 
Strike: remainder of line 28 through "worker." on line 29 

26. Page 9, line 29. 
Following: "If the" 
Strike: "child is interviewed by the social worker" 
Insert: "child's interview is videotaped" 

27. Page 9, line 30. 
Following: "available" 
Insert: II, upon request," 

28. Page 10, line 6. 
Following: "and" 
Insert: ", upon request, to" 

29. Page 10, line 10. 
Following: "ar.:e" 
Insert: "and" 

30. Page 10, line 11. 
Following: "located" 
Strike: ", and the family of the child who is the subject of the 

report" 

31. Page 10, line 13 through page 11, line 9. 
Strike: section 6 in its entirety 

401456SC.SRF 



Renumber: subsequent sections 

32. Page 11, line 30. 
Following: "r,Jithout" 
Strike: "with" 
Insert: "without" 

33. Page 12, line 29. 
Following: "member" 

Page 4 of 4 
February 16, 1995 

Strike: "who believes that the family is being victimized by an 
unfair or unwarranted process" 

34. Page 12, line 30. 
Strike: "secret" 
Insert: "confidential" 

35. Page 13, line 3. 
Following: "reporter" 
Strike: "has made every effort to avoid publicly identifying" 
Insert: "maintains the confidentiality of" 

36. Page 13, line 11. 
Strike: "under oath" 

37. Page 13, line 13. 
Strike: "under oath" 

38. Page 13, line 19 through page 24, line 12. 
Strike: sections 9 through 19 in their entirety 

'-END-

401456SC.SRF 



SENATE STANDING COMMITTEE REPORT 

Page 1 of 1 
February 16, 1995 

MR. PRESIDENT: 
We, your committee on Judiciary having had under consideration 

SB 402 (first reading copy -- white), respectfully report that SB 
402 be amended' as follows and as so amerrti¥ do pass. 

Signed, ~# J . 
That such amendments read: 

1. Page 1, line 21. 
Following: "services" 

Senator Bruce 

Insert: "to adopt rules for expedited procedures" 

2. Page 1, lines 21 through 23. 
Following: 11." on line 21 
Strike: remainder of line 21 through "providers." on line 23 

3. Page 10, line 18. 
Following: "payor" 
Insert: "knowingly" 

4. Page 11, lines 13 through 16. 
Following: "children." on line 13 
Strike: remainder of line 13 through "birth." on line 16 
Insert: "A health benefit plan must provide the coverage required 

by 33-22-301 to a newborn child covered by [sections 1 
through 25]." 

5. Page 30, line 4. 
Insert: "NEW SECTION. Section 32. Codification instruction. 

[Sections 1 through 25] are intended to be codified as an 
integral part of Title 40, and the provisions of Title 40 
apply to [sections 1 through 25] . 11 

Renumber: subsequent sections 

-END-

~d. Coord. 
Sec. of Senate 401530SC.SRF 
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WHY MONTANA SHOULD ENACT A 
LIMITED PARTNERSHIP ACT 

Chairman Crippen and members of the Committee. I greatly 

appreciate the opportunity to appear before you today to speak in 

favor of Bill Number Senate Bill No. 340, the Proposed Montana 

Limited Liability Partnership Act. 

Selecting a form or organization in which to operate is one 

of the most significant decisions an individual starting a 

business, or continuing an existing one, will have to make with 

respect to their business. There are a variety of 

considerations, both tax and non-tax, including the application 

of relevant federal, state and sometimes local law, as well as 

the objectives and desires of the business owner. 

The choice of organization will have broad implications. It 

will affect how the business is conducted, the personal affairs 

of its owners, and will even impact on the business' employees. 

Consequently, it is important that states provide businesses with 

a full choice of forms in which they may operate. 

The Limited Liability Partnership (LLP) is a new type of 

general partnership that is beginning to sweep the nation. As of 

June 24, 1994, twelve jurisdictions adopted it. 

The LLP form is particularly appealing to the segment of the 

economy that is growing the fastest -- small businesses and 



start-up ventures. This is because LLPs have low start-up costs, 

are flexible and are relatively easy to operate. 

The complications associated with organizing a business (and 

keeping it operating) are often a major reason for small business 

failure. LLPs provide a flexible form of organization for small 

businesses that helps them obtain parity with larger, better 

capitalized organizations which can afford the ancillary benefits 

of more complicated business organizations. 

The Limited Liability Partnership has many of the positive 

attributes of a general partnership. 

It is simple to form -- one needs only to file with the 

Secretary of State (obtain insurance and pay a fee) to organize 

as an LLP. 

It 1S simple to operate -- unlike general corporations and 

limited liability companies, there are no required articles of 

incorporation, board of directors meetings, etc. 

And it is taxed like a partnership -- meaning that the tax 

liability flows through directly to the LLP's partners and there 

is no tax at the entity level. 

The Limited Liability Partnership also has many of the 

positive attributes of more complicated business forms. 

Partners in an LLP are not personally liable for the debts 

and obligations of the LLP arising out of errors, omissions, 



EXHIBIT. / 

DATE... c?: -/ fa -9 '5 
$I-L S5 34-0 

negligence, incompetence or malfeasance committed in the course 

of the partnership business by another partner or representative 

of the partnership who is not under their direction or 

supervision. 

While the other forms of organization that provide 

protection for the personal assets of a business owner are more 

comprehensive, generally covering any action against the entity, 

these forms also carry with them greater costs and require a 

level of greater sophistication to set up and operate when 

compared to an LLP. 

Consequently, the Limited Liability Partnership should 

appeal to the types of businesses that are now operating as 

partnerships: Mom and Pop grocery stores, plumbing supply 

companies, architectural offices and other small businesses. 

From our state's perspective, it will be a tremendous 

advantage to offer business the LLP form for the following 

reasons: 

1. States at the forefront of economic development are 

there because they offer an expansive menu of organizational 

alternatives for doing business -- corporations, limited 

liability companies, limited partnerships, professional 

corporations, limited liability partnerships, and so on. They 

enable the businesses in their states to be competitive with 



businesses from other states and abroad by enabling them to use 

the business form most suitable to their business situation. 

2 . The LLP should be revenue positive to the state. The 

types of businesses that would use an LLP are typically 

partnerships. Partnerships currently do not have to register 

with the state or pay a fee for operating here. An LLP, on the 

other hand, would be required to pay a minimal fee to form in the 

state. 

3. Enactment of an LLP is consistent with public policy 

positions already adopted by the state. Like any business form, 

the partners in an LLP always remain res~onsible for their own 

actions and the partnership remains responsible for the actions 

taken on its behalf by employees or partners. 

4. Our state has already taken a significant step toward 

providing a favorable business climate by enacting Limited 

Liability Company Legislation. Adoption of a Limited Liability 

Partnership Act will provide an even more favorable business 

climate -- and will especially benefit that portion of the 

economy growing the fastest, small businesses and start-up 

ventures. 

5. An LLP will enable the state to keep pace with the rest 

of the nation and allow businesses that are resident here to 

better compete with out of state firms. 



EXHIBIT_~/ __ ___ 

DATE 02--/0-9'6 2!l 

i-l-~ _5 ..... 5--.....;3 ..... +0---...,: 
For these reasons we urge you to adopt this legislation. 

Thank you for allowing me to appear before you. If you have 

any questions, I will be happy to answer them. 



Mike Cooney 
Secretary of State 

Memorandum 

SECRETARY OF STATE 
STATE OF MONTANA 

Montana State Capitol 
PO Box 202801 

Helena, MT 59620-2801 

TO: Members of the Senate Judiciary Committee 

FROM: Garth B. JaCObSOn~ 
Chief Legal coun~ 

RE: Proposed Amendments to SB 340 

The following are some very short proposed amendments to SB 340, 
the Limited Liability Partnership Act. The first amendment 
adjusts the filing standard for assumed business names from 
deceptively similar to distinguishable in the records. This 
enables limited liability partnerships (llp) to have the same 
name filing standard as corporation or limited liability 
companies (llc). If there are any problems with deceptively 
similar names they can be resolved through the name contest 
procedures found in Section 35-1-310, MCA. 

The next two amendments just adjusts the fees to be the same as 
corporate fees. Presently small corporations or llcs pay a $50 
license fee when they are created. (The minimum corporation 
license fee is $50 for 0 - 50,000 shares of stock.) They then 
pay $10 per year for filing their annual reports. This is the 
same amount as the $50 every 5 years that will be charged for 
renewal of an IIp. 

Reception: (406) 444-2034 - Business Services Bureau: 444-3665 - Elections Bureau: 444-4732 
Administrative Rules Bureau: 444-2055 - Records Management Bureau (1320 Bozeman Avenue): 444-2716 

Fax: 444-3976 



PROPOSED AMENDMENTS TO SENATE BILL NO. 
Introduced Copy (White) 

V<-<'-...... ..-IMe,..,/ ;,';' 
Reques ted by Seaa '"w* -A1s-i:PPRP 

SENATE JUDICIARY COMMITTEE 

1. Title, line 7. 
Following: '''35-10-636, MCA" 
Insert: .3y-f)/~;::>oi) 3'i--5/~;)o(IJ 3C:;-S-I-I/O~ 3c;.-~/-/3v3 

.4 ."- J 3'1' - :>1 -./ .lOy. ./ 
2. Page 14, line 10 

Following: "formed." 
Insert: "Section 21. Section 39-51-201, MCA, is amended to 
read: 

39-51-201. General definitions. As used in this chapter, 
unless the context clearly requires otherwise, the following 
definitions apply: 
(1) "Annual payroll" means the total amount of wages paid by 

an employer, regardless of the time of payment, for employment 
during a calendar year. 

(2) "Base period" means the first four of the last five 
completed calendar quarters immediately preceding the first day of 
an individual's benefit year. However, in the case of a combined­
wage claim pursuant to the arrangement approved by the secretary of 
labor of the United States, the base period shall be that 
applicable under the unemployment law of the paying state. For an 
individual who fails to meet the qualifications of 39-51-2105 or a 
similar statute of another state due to a temporary total 
disability as defined in 39-71-116 or a similar statute of another 
state or the United States, the base period means the first four 
quarters of the last five quarters preceding the disability if a 
claim for unemployment benefits is filed within 24 months of the 
date on which the individual's disability was incurred. 

(3) "Benefits" means the money payments payable to an 
individual, as provided in this chapter, with respect to the 
individual's unemployment. 

(4) "Benefit year", with respect to any individual, means the 
52-consecutive-week period beginning with the first day of the 
calendar week in which such individual files a valid claim for 
benefits, except that the benefit year shall be 53 weeks if filing 
a new valid claim would result in overlapping any quarter of the 
base year of a previously filed new claim. A subsequent benefit 
year may not be established until the expiration of the current 
benefi t year. However, in the case of a combined-wage claim 
pursuant to the arrangement approved by the secretary of labor of 
the United States, the base period is the period applicable under 
the unemployment law of the paying state. 

(5) "Board" means the board of labor appeals provided for in 
Title 2, chapter 15, part 17. 

(6) "Calendar quarter" means the period of 3 consecutive 
calendar months ending on March 31, June 30, September 30, or 
December 31. 

(7) "Contributions" means the money payments to the state 



unemployment insurance fund required by this chapter but does not 
include assessments under 39-51-404(4). 

(8) "Department" means the department of labor and industry 
provided for in Title 2, chapter 15, part 17. 

(9) "Employing unit" means any individual or organization, 
including the state government, any of its political subdivisions 
or instrumentali ties, any partnership, lIM I TED L I A B I LIT Y 
PARTNERSHIP THAT HAS REGISTERED WITH THE SECRETARY OF STATE ( 
association, trust, estate, joint-stock company, insurance company, 
or corporation, whether domestic or. foreign, or the receiver, 
trustee in bankruptcy, trustee or successor thereof, or the les c -

representative of a deceased person which has or had in its empl . ./ 
one or more individuals performing services for it wi thin this 
state, except as provided under 39-51-204(1) (a) and (1) (b). All 
individuals performing services within this state for any employing 
unit which maintains two or more separate establishments within 
this state are considered to be employed by a single employing unit 
for all the purposes of this chapter. Each individual employed to 
perform or assist in performing the work of any agent or employee 
of an employing unit is deemed to be employed by such employing 
unit for the purposes of this chapter, whether such individual was 
hired or paid directly by such employing unit or by such agent or 
employee, provided the employing unit has actual or constructive 
knowledge of the work. 

(10) "Employment office" means a free public employment office 
or branch thereof operated by this state or maintained as a part of 
a state-controlled system of public employment offices or such 
other free public employment offices operated and maintained by the 
United States government or its instrumentalities as the department 
may approve. 

(11) "Fund" means the unemployment insurance fund established 
by this chapter to which all contributions and payments in lieu of 
contributions are required to be paid and from which all benefits 
provided under this chapter shall be paid. 

(12) "Gross misconduct" means a criminal act, other than a 
violation of a motor vehicle traffic law, for which an individual 
has been convicted in a criminal court or has admitted or conduct 
which demonstrates a flagrant and wanton disregard of and for the 
rights or title or interest of a fellow employee or the employer. 

(13) "Hospital" means an institution which has been licensed, 
certified, or approved by the state as a hospital. 

(14) "Independent contractor" means an individual who renders 
service in the course of an occupation and: 

(a) has been and will continue to be free from control or 
direction over the performance of the services, both under his 
contract and in fact; and 

(b) is engaged in an independently established trade, 
occupation, profession, or business. 

(15) (a) "Institution of higher education", for the purpcses 
of this part, means an educational institution which: 

(i) admits as regular students only individuals having a 
certificate of graduation from a high school or the recognized 
equivalent of such a certificate; 

(ii) is legally authorized in this state to provide a program 



of education beyond high school; 

EXHIBIT_---.;3o....-__ 
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(iii) provides an educational program for which it awards a 
bachelor's or higher degree or provides a program which is 
acceptable for full credit toward such a degree, a program of 
postgraduate or postdoctoral studies, or a program of training to 
prepare students for gainful employment in a recognized occupation; 
and 

(iv) is a public or other nonprofit institution. 
(b) Notwithstanding any of the foregoing provisions of this 

subsection, all colleges and universities in this state are 
institutions of higher education for purposes of this part. 

(16) "State" includes, in addition to the states of the United 
States of America, the District of Columbia, Puerto Rico, the 
Virgin Islands, and the Dominion of Canada. 

(17) "Taxes" means contributions and assessments required 
under this chapter but does not include penalties or interest for 
past-due or unpaid contributions or assessments. 

(18) "Unemployment insurance administration fund" means the 
unemployment insurance administration fund established by this 
chapter from which administrative expenses under this chapter shall 
be paid. 

(19) (a) "Wages" means all remuneration payable for personal 
services, including commissions and bonuses, the cash value of all 
remuneration payable in any medium other than cash, and backpay 
received pursuant to a dispute related to employment. The 
reasonable cash value of remuneration payable in any medium other 
than cash shall be estimated and determined in accordance with 
rules prescribed by the department. 

(b) The term "wages" does not include: 
(i) the amount of any payment made by the employer, if the 

payment was made under a plan established for the employees in 
general or for a specific class or classes of employees, to or on 
behalf of the employee for: 

(A) retirement; 
(B) sickness or accident disability under a workers' 

compensation law; 
(C) medical and hospitalization expenses in connection with 

sickness or accident disabilitYi or 
(D) death; 
(ii) remuneration paid by any county welfare office from 

public assistance funds for services performed at the direction and 
request of such county welfare office; or 

(iii) employee expense reimbursements or allowances for meals, 
lodging, travel, subsistence, or other expenses, as set forth in 
department rules. 

(20) "Week" means a period of 7 consecutive calendar days 
ending at midnight on Saturday. 

(21) An individual's "weekly benefit amount" means the amount 
of benefits the individual would be entitled to receive for 1 week 
of total unemployment. 

Section 21. Section 39-51-204, MeA, is amended to read: 

39-51-204. Exclusions from definition of employment. (1) The 



term "employment" does not include: 
(a) agricultural labor, exc€ t as provided in 39-51-202(2). 

If an employer is otherwise subj ect to this chapter and has 
agricultural employment, all employees engaged in agricultural 
labor must be excluded from coverage under this chapter if the 
employer: 

(i) in any quarter or calendar year, as applicable, does not 
meet either of the tests relating to the monetary amount or number 
of employees and days worked, for the sl.lbj ect wages attributable to 
agricultural labor; and . 

(ii) keeps separate books and records to account for the 
employment of persons in agricultural labor. 

(b) household and domestic service in a private home, local 
college club, or local chapter of a college fraternity or sorority, 
except as provided in 39-51-202(3). If an employer is otherwise 
subject to this chapter and has domestic service employme~t, all 
employees engaged in domestic service must be excluded from 
coverage under this chapter if the employer: 

(i) does not meet the monetary payment test in any quarter or 
calendar year, as applicable, for the subject wages attributable co 
domestic service; and 

(ii) keeps separate books and records to account for the 
employment of persons in domestic service. 

(c) service performed as an officer or member of the crew of 
a vessel on the navigable waters of the United States; 

(d) service performed by an individual in the employ of that 
individual's son, daughter, or spouse and service performed by a 
child u~der the age of 21 in the employ of the child's father or 
mother; 

(e) service performed in the employ of any other state or its 
political subdivisions or of the United States government or of an 
instrumentality of any other state or states or their political 
subdivisions or of the United States, except that national banks 
organized under the national banking law shall not be entitled to 
exemption under this subsection and shall be subj ect to this 
chapter the same as state banks, provided that such service is 
excluded from employment as defined i.n the Federal Unemployment Tax 
Act by section 3306(c) (7) of that act; 

(f) service with respect to which unemployment insurance is 
payable under an unemployment insurance system established by an 
act of congress, provided that the department must enter into 
agreements with the proper agencies under such act of congress, 
which agreements shall become effective in the manner prescribed in 
the Montana Administrative Procedure Act for the adoption of rules, 
to provide reciprocal treatment to individuals who have, after 
acquiring potential rights to benefi ts under this chapter, acquired 
rights to unemployment insurance under such act of congress or who 
have, after acquiring potential rights to unemployment insurance 
under such act of congress, acquired rights to benefits under this 
chapter; 

(g) services performed as a newspaper carrier or free-lance 
correspondent if the person performing the services or a parent or 
guardian of the person performing the services in the case of a 
minor has acknowledged in writing that the person performing the 
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services and the services are not covered. As used in this 
subsection: 

(i) "free-lance correspondent" is a person who submits 
articles or photographs for publication and is paid by the article 
or by the photograph; and 

(ii) "newspaper carrier" means a person who provides a 
newspaper with the service of delivering newspapers singly or in 
bundles. The term does not include an employee of the paper who, 
incidentally to'his main duties, carries or delivers papers. 

(h) services performed by real estate, securities, and 
insurance salespeople paid solely by commissions and without 
guarantee of minimum earnings; 

(i) service performed in the employ of a school, college, or 
university if such service is performed by a student who is 
enrolled and is regularly attending classes at such school, 
college, or university or by the spouse of such a student if such 
spouse is advised, at the time such spouse commences to perform 
such service, that the employment of such spouse to perform such 
service is provided under a program to provide financial assistance 
to such student by such school, college, or university and such 
employment will not be covered by any program of unemployment 
insurance; 

(j) service performed by an individual who is enrolled at a 
nonprofit or public educational institution, which normally 
maintains a regular faculty and curriculum and normally has a 
regularly organized body of students in attendance at the place 
where its educational activities are carried on, as a student in a 
full-time program taken for credit at such institution which 
combines academic instruction with work experience if such service 
is an integral part of such program and such institution has so 
certified to the employer, except that this subsection shall not 
apply to service performed in a program established for or on 
behalf of an employer or group of employers; 

(k) service performed in the employ of a hospital if such 
service is performed by a patient of the hospital; 

(1) services performed by a cosmetologist who is licensed 
under Title 37, chapter 31, or a barber who is licensed under Title 
37, chapter 30, and who has acknowledged in writing that he is not 
covered by unemployment insurance and workers' compensation and who 
contracts with a cosmetological establishment as defined in 37-31-
101 or a barbershop as defined in 37-30-101, which contract shall 
show the cosmetologist or barber is free from all control and 
direction of the owner in the contract and in fact; receives 
payment for services from his or her individual clientele; leases, 
rents, or furnishes all of his or her own equipment, skills, or 
knowledge; and whose contract gives rise to an action for breach of 
contract in the event of contract termination (the existence of a 
single license for the cosmetological establishment or barbershop 
shall not be construed as a lack of freedom from control or 
direction under this subsection); 

(m) casual labor not in the course of an employer'S trade or 
business performed in any calendar quarter, unless the cash 
remuneration paid for such service is $50 or more and such service 
is performed by an individual who is regularly employed by such 



employer to perform such service. "Regularly employed" means the 
services are performed during at least 24 days in the same quarter. 

(n) employment of sole proprietors or working members of a 
partnership, OR PARTNERS OF A LIMITED LIABILITY PARTNERSHIP 
REGISTERED WITH THE SECRETARY OF STAT~; 

(o) services performed for the installation of floor 
coverings if the installer: 

(i) bids 'or negotiates a contract price based upon work 
performed by the yard or by the job; 

(ii) is: '~id upon completion of an agreed upon portion of the 
job or after the jcb is completed; 

(iii) may perform services for anyone without limitation; 
(iv) may a::cept or reject any job; 
(v) furnishes substantially all tools and equipment necessary 

to provide the services; and 
(vi) works under a written contract that: 
(A) gives rise to a breach of contract action if the 

installer or any other party fails to perform the contract 
obligations; 

(B) states the installer is not covered by unemployment 
insurance; and 

(C) requires the installer to provide a current workers' 
compensation policy or to obtain an exemption from workers' 
compensation requirements. 

(2) "Employment" does not include elected pu:' lic officials. 
(3) For the purposes of 39-51-203(6), the term "employment" 

does not apply to service performed: 
(a) in the employ of a church or convention or association of 

churc~es or an organization which is operated primarily for 
religious purposes and which is operated, supervised, controlled, 
or principally supported by a church or convention or association 
of churches; 

(b) by a duly ordained, commissioned, or licensed minister of 
a church in the exercise of the church's ministry or by a member of 
a religious order in the exercise of duties required by such order; 

(c) in a facility conducted for the purpose of carrying out 
a program of rehabilitation for individuals whose earning capacity 
is impaired by age or physical or mental deficiency or injury or 
providing remunerative work for individuals who, because of their 
impaired physical or mental capacity, cannot be readily absorbed in 
the competitive labor market by an individual receiving such 
rehabilitation or remunerative work; 

(d) as part of an unemployment work-relief or work-training 
program assisted or financed in whole or in part by a federal 
agency or any agency of a state or political subdivision thereof by 
an individual receiving such work relief or work training; or 

(e) for a state prison or other state correctional or 
custodial institution by an inmate of that institution. 

(4) An individual found to be an independent contractor by 
the department under the terms of 39-71-401(3) is considered an 
independent contractor for the purposes of this chapter. 
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Section 23. Section 39-51-1105, MeA, is amended to read: 

39-51-1105. Liability of corporate officers, PARTNERS OF A 
LIMITED LIABILITY PARTNERSHIP, for taxes, penalties, and interest 
owed by corporation, OR LIMITED LIABILITY PARTNERSHIP..ill When a 
corporation subject to Montana corporate law has failed to file the 
annual corporation report with the Montana secretary of state as 
required by law the department shall hold the president, vice­
president, secretary, and treasurer jointly and severally liable 
for any taxes, penalties, and interest due for the period in which 
the corporation is delinquent in filing the annual corporation 
report. If the required annual corporation report is made and filed 
after the time specified, such officers may not, on account of 
prior failure to make report, be held liable for the taxes, 
penalties, and interest thereafter accruing. 
(2) ALL PARTNERS OF A LIMITED LIABILITY PARTNERSHIP ARE LIABLE 
JOINTLY AND SEVERALLY FOR ANY TAXES, PENALTIES,AND INTEREST OWED. 

Section 24. Section 39-51-1303, MeA, is amended to read: 

39-51-1303. Collection of unpaid taxes by civil action. (1) 
If, after due notice, any employer, OR LIABLE PARTNER OF A LIMITED 
LIABLITY PATNERSHIP REFERRED TO IN 39-51-1105 defaults in any 
payment of taxes, penalties, or interest thereon, the department 
may at its discretion initiate a civil action in the name of the 
Montana department of labor and industry to collect the amount due, 
and the employer, OR LIABLE PARTNER OF A LIMITED LIABLITY 
PARTNERSHIP REFERRED TO IN 39-51-1105 adjudged in default shall pay 
the costs of such action. 

(2) An action for the collection of taxes due must be brought 
within 5 years after the due date of such taxes or it is barred. 

(3) The department may pursue its remedy under either this 
section or 39-51-1304, or both. 

Section 25. Section 39-51-1304, MeA, is amended to read: 

39-51-1304. Lien for payment of unpaid taxes -- levy and 
execution. (1) Unpaid taxes, including penalties and interest 
assessed thereon, have the effect of a judgment against the 
employer, OR LIABLE PARTNER OF A LIMITED LIABLITY PARTNERSHIP 
REFERRED TO IN 39-51-1105, arising at the time such payments are 
due. The department may issue a certificate setting forth the 
amount of payments due and directing the clerk of the district 
court of any county of the state to enter the certificate as a 
judgment in the docket pursuant to 25-9-301. From the time the 
judgment is docketed, it becomes a lien upon all real and personal 
property of the employer, OR LIABLE PARTNER OF A LIMITED LIABLITY 
PARTNERSHIP REFERRED TO IN 39-51-1105. After the due process 
requirements of 39-51-1109 and 39-51-2403 have been satisfied, the 
department may enforce the judgment pursuant to Title 25, chapter 
13, except that the department may enforce the judgment at any time 
within 10 years of the creation of the lien. 

(2) The lien provided for in subsection (1) is not valid 
against any third party owning an interest in real or personal 



property against which the judgment is enforced if: 
(a) the third party's interest is recorded prior to the 

entrance of the certificate as a judgment; and 
(b) the third party receives from the most recent grantor of 

the interest a signed affidavit stating that all taxes, penalties, 
and interest due from the grantor have been paid. 

(3) A grantor who signs and delivers an affidavit is subject 
to the penalties imposed by 39-51-3204 if any part of it is untrue. 
Notwithstanding'the provisions of 39-51-3204, the department may 
proceed against the employer, OR LIABLE PARTNER OF A LIMITED 
LIABLITY PARTNERSHIP REFERRED TO IN 39-51-1105 under this section 
or 39-51-1303, or both, to collect the delinquent taxes, penalties, 
and interest. 

(4) The lien provided for in subsection (1) must be released 
upon payment in full of the unpaid taxes, penalties, and 
accumulated interest. The department may release or may partially 
release the lien upon partial payment or whenever the department 
determines that the release or partial release of the lien will 
facilitate the collection of unpaid taxes, penalties, or interest. 
The department may release the lien if it determines that the lien 
is unenforceable. 
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Amendments to Senate Bill No. 206 
First Reading Copy 

Reque~ted by S~nator Halligan 
For the Committee on Judiciary 

Prepared by Valencia Lane 
February 15, 1995 

1. Title, lines 5 and 6. 
Following: 11 ABUSE 11 on line 5 
Strike: remainder of line 5 through "WELFAREII on line 6 
Insert: "OR NEGLECT" 

2. Title, lines 6 through 12. 
Following: lIi ll on line 6 
Strike: remainder of line 6 through "HOMEill on line 12 

3. Title, line 12. 
Strike: "40-8-111,11 and "41-3-201," 

4. Title, line 13. 
Strike: 1141-3-204," 
Following: 1141-3-205," 
Insert: "AND 11 

5. Title, lines 13 and 14. 
Following: 1141-3-206,11 
Strike: remainder of line 13 through 1141-3-1103,11 on line 14 

6. Page 1, line 18. 
Following: IIconstitutions" 
Strike: "; and" 
Insert: " 11 

7. Page 1, lines 19 through 29. 
Strike: lines 19 through 29 in their entirety 

8. Page 2, line 3 through page 3, line 6. 
Strike: section 1 in its entirety 
Renumber: subsequent sections 

9. Page 3, lines 16 through 21. 
Following: IIpossible" on line 16 
Strike: remainder of line 16 through "associate lIon line 21 

10. Page 4, line 1. 
Following: "a-fi6:" 
Insert: "and 11 

11. Page 4, lines 1 and 2. 
Following: "appropriate ll on line 1 
Strike: remainder of line 1 through "familyll on line 2 

1 sb020602.avl 



12. Page 5, lines 6 through 10. 
Strike: subsections (8) and (9) in their entirety 
Renumber: subsequent subsections 

13. Page 5, line 13. 
Following: "(a)" 
Strike: "knowingly" 
Following: firsb "or" 
Strike: "knowingly" 

14. Page 5, line 14. 
Following: "(b)" 
St~ike: "knowingly" 
Following: first "or" 
Strike: "knowingly" 

15. Page 5, lines 16 and 17. 
Strike: subsection (c) in its entirety 
Renumber: subsequent subsections 

16. Page 5, line 28 through page 6, line 3. 
Strike: subsections (11) through (13) in their entirety 
Renumber: subsequent subsections 

17. Page 6, line 20. 
Following: "sanitary" 
Insert: "or health care" 

18. Page 6, lines 20 through 22. 
Following: "parent" on line 20 
Strike: remainder of line 20 through "parent" on line 22 

19. Page 7, line 14. 
Strike: "~" 
Insert: "(17)" 

20. Page 7, line 23 through page 9, line 6. 
Strike: section 4 in its entirety 
Renumber: subsequent sections 

21. Page 9, line 11. 
Following: "thorough" 
Strike: "an initial" 
Insert: "a thorough" 

22. Page 9, line 18. 
Following: "must II 
Strike: "within 48 hours" 
Following: "develop" 
Strike: "independent," 
Following: II corroborative " 
Strike: ", and ll 

23. Page 9, line 19. 
Strike: "attributable" 

2 sb020602.avl 



24. Page 9, lines 19 and 20. 
Following: "continue." on line 19 
Strike: remainder of line 19 through "home." on line 20 

25. Page 9, lines 28 and 29. 
Following: "l1l." on line 28 
Strike: remairider of line 28 through "worker." on line 29 

26. Page 9, line 29. 
Following: "If the" 
Strike: "child is interviewed by the social worker" 
Insert: "child's interview is videotaped" 

27. Page 9, line 30. 
Following: "available" 
Insert: ", upon request," 

28. Page 10, line 6. 
Following: lIand" 
Insert: ", upon request, to" 

29. Page 10, line 11. 
Following: "located" 
Strike: ", and the family of the child who is the subject of the 

report" 

30. Page 10, line 13 through page 11, line 9. 
Strike: section 6 in its entirety 
Renumber: subsequent sections 

31. Page 12, line 29. 
Following: "member" 
Strike: "who believes that the family is being victimized by an 

unfair or unwarranted process" 

32. Page 12, line 30. 
Strike: "secret" 
Insert: "confidential" 

33. Page 13, line 3. 
Following: "reporter ll 

Strike: "has made every effort to avoid publicly identifying" 
Insert: "maintains the confidentiality of" 

34. Page 13, line 11. 
Strike: "under oath II 

35. Page 13, line 13. 
Strike: "under oath" 

36. Page 13, line 19 through page 24, line 12. 
Strike: sections 9 through 19 in their entirety 

3 sb020602.avl 
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3 
, 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LAWS RELATING TO THI;: INVESTIGATION AND 

5 REMOVAL OF A CHILD FROM THE HOME IN A CASE OF SUSPECTED ABUSE -eR*NOANOE~MENifI'"0f' 
oR NEGLECT 
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9 ~flE€H:iIBIN~VtDEN'~§U§"i:'E"CiE~BtJSEi'O~ENDANGERMENTr.l:iTB'-'BEnGIVEN1r;TCR;ifHE 

1 0 P'AMt~VARANTEE1N'(3!"A~AWt:Y"7srC-OMMtJNle~JIONtWITHrA':€HltD.:REMQ.vED:fROMdHE<H0ME; 

11 R6atjjRINGrlNEeRMMION~ONQ:OS;rERti:iOM&el:A€EMENW0'f'BB'GIVEWTO'$fHEWAMlt.yr-OFll'W€HItf) 

12 .aEM~OI'F..ROMl!T:H~110M~AND AMENDING SECTIONS<4~~ 41-3-101, 41-3-102, ~~20:1~ 
AND 

13 41-3-202,4~04~ 41-3-205,f 1-3-206,~3'-3(}~1;:,.3.~(}3f'44·-<3::401~1~02"741~~O~4[1~"'4{)4~ 
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30 

WHEREAS, the Legislature finds it necessary to restore public confidence in the child protective 

system and to provide protection of individual and family civil rights as guaranteed by the state and federal 

constitutions.anm. • 

o;WiiE.RE'A'~present:-Montaoa;.t~WiJ!rg\,t(2Jl.1Y;:<lJ19-":'lI_s:;tb.!3;.pJ?QEflrrt~Rtrg,kEam.iIy,;Service·S'T'(~fCircOmVeQtJ 

the constitutional rights 01 individuals and lamilies; and L>' 
WHEREAS, Montana law should require that the burden of proving alle~~Of child abuse or 

neglect be on the Department and that those allegations be proved be~9f1eaSOnable doubt, which 

would reduce the incidence of false charges of alleged abuse, resulting1n' a corresponding savings to the 

general fund; and ~ 
WHEREAS, there is no room for error ~h6"removal of children from the home, and extreme care 

must be taken to avoid rUinin. g a 1~"P'r;tn';: o,·,ndividual through government intrusion or mistake; and 

WHEREAS, it ~ge~~0 restore the sacred principle of "innocent until proven guilty" to the 

process Of~;~lBva~- child from the home in cases of alleged abuse or neglect; and 

~REA~.chltcf!abUS~andcneglectti&.a.:crim&.:andtmUShb6?addressecn'aStarcrimffi!lS 

~". Legislative Council 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

, IS amended to rea 

"40-8-111. C,onsent required for adoption. (1) An adoption of a child may be decreed when 

have been filed written consents to adoption executed by: 

(a) both parents, if living, or the surviving parent of a child, provided that consent is 

from a father or mother: 

(i) adjudged guilty by a court of competent jurisdiction of.;. 

i6l assault on the child, as provided in 45-5-201; 

iID endangering the welfare of children, concerning the child, as provi 

iQ sexual abuse of children, toward the child, as provided in 45-5 

(ii) who has been permanently judicially deprived of the custod 

or neglect toward the child; 

(iii) who has, in the state of Montana or in any oth7r sta of the United States, willfully abandoned­

the child, as defined set forth in 41-3-1 02f8+f4}( 1 0) (e); 

(iv) who has caused the child to be maintained y any public or private children's institution, any­

charitable agency, or any licensed adoption agenc or the department of family services of the state of 

Montana for a period of 1 year without contribu mg to the support of the child during saki the period, if-

able; / 

(v) if it is proven proved to thejatisfaction of the court that the father or mother, if able, has not-

contributed to the support of the chil<fduring a period of 1 year before the filing of a petition for adoption; 

or Iv;) whose parentalyLve been judicially terminated; -

(b) the legal guardfan of the child if both paren-c; are dead or if the rights of the ;Jarents have been­

terminated by jUdici,.lceedings and SH€ft the guardian has authority by order of the court appointing Aim 

the guardian to co sent to the adoption; -

xecutive head of an agency if the child has been relinquished for adoption to ~ thE -agency or· the rights of the parents have been judicially terminated or if both parents are dead and 

'Of the child has been legally vested in ~ !he agency with authority to consent to adoption 01 

~na ".'s/atlve council 
- 2 -
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have been judicially terminated, but in such case t::'~~!J..1i6dic~e custody of the child 

fffiffit shall consent to adoptionL and a ce i.fjedre"opy of its order s.fl.a.J.I must be attached to the petition. 

4 (2) The ~ Glred by subsections (1 )(a) and (1 lIb) s.fl.a.J.I must be .acknowledged before an 

5 ~~o take acknowledgments 0, witn",ed by a ,ep,e,entative of the depactmcnt,"' 'amil, 
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I 
Section/.. Section 41-3-101, MCA, is amended to read: 

"41-3-101. Declaration of policy. (1) It is hereby declared to be th.e policy of the state of Montana 

to: 

(a) ~ ensure that all youth are afforded an adequate physical and emotional environment to 

promote normal development; 

(b) compel in proper cases the parent or guardian of a youth to perform the moral and legal duty 

owed to the youth; 

(c) achieve these purposes in a family environment whenever possible; af'ttl 

(d) preserve the unity and welfare of the family whenever possible~tld!;pl.()vidersiegakt:edres$tot/S 

theat:lfilawfu1.tM1ted.erenC"e~wittmhe."familvFs'r~ghtft<Flemairu.lntact)<and~ 

~nsure...lba~tfe:.T~5'1]tFfO·re-A,~~e'a?Cni!~m:-th&.'familW"because;;of.;StJspected.abuse,:t 

O1ll'8ndaogeunenoof;the:child{g;;welfare:b,£alTimmedratejamil'ltmembefc:o~family.asSOCfate::witn-OlJfil-h-e'4'itin~ 

~miHakcomplainhchar-gin9c;abuse~or~endangermeflt£'a!lalrfsf7fh-af'lmfTIediati:damily.;member",ordamilW;a 

associatt). 

(2) It is the policy of this state to,;. 

(a) protect, whenever possible, family unity; 

ill provide for the protection of children whose health and welfare are or may be adversely 

affected and further threatened by the conduct of those responsible for their care and protection; and 

(c) ensure that whenever removal of a child from the home is necessary, the child is entitled to 

maintain ethnic, cultural, and religious heritage free from proselytism. 

ru It is intended that the mandatory reporting of 5i::t6-R abuse or endangerment cases by 

professional people and other community members to the appropriate authority will cause the protective 

services of the state to seek to prevent further abuses, protect and enhance the welfare of these children, 

~"a Leg",.t/ve COU"<I, 
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2 ~." 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Section I. Section 41-3-102, MCA, is amended to read: 

"41-3-102. Definitions. As used in this chapter, the following definitions apply: 

(1) "A person responsible for a child's welfare" means~ 

ill the child's parent, guardian, or foster parent; 

iQl a staff person providing care in a day-care facility; 

19. an employee of a public or private residential institution, facility, home, or agency; or 

i9.l any other person legally responsible for the child's welfare in a residential setting. 

(2) "Abused or neglected" means the state or condition of a child who has suffered child abuse 

12 or neglect. 

13 (3) (a) "Adequate health care" means any medical care, including the prevention of the withholding 

14 of ~edically indicated treatment or medically indicated psychological care permitted or authorized under -

15 state law. 

16 (b) ~Jothing in this This chapter may not be construed to require or justify a finding of child abuse -

17 or neglect for the sole reason that a parent, due to religious beliefs, does not provide medical care for a 

18 child. However, nothing in this chapter may not be construed to limit tM administrative or judicial authority III 

19 of the state to ensure that medical care is provided to the child when there is imminent or substantial risk 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

of harm to the child. 

(4) "Child" or "youth" means any person under 18 years of age. 

(5) (a) "Child abuse or neglect" means: 

(i) harm to a child's health or welfare, as defined in subsection (8); or 

(ii) threatened harm to a child's health or welfare, as definod in subsection (16). 

(b) The term includes harm or threatened harm to a child's health or welfare by the acts or 

omissions of a person responsible for the child's welfare. 

(6) "Department" means the department of family services provided for in 2-15-2401. 

(7) "Dependent youth" means a youth: 

(a) who is abandoned; 

.. 

-(b) who is without parents or guardian or not under the care and supervision of a suitable a9 ult ; 

~n. L •• ,,,.tI •• Council 
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(c) who has no proper guidance to provide for necessary physical, moral, and emotional well-being; 

2 (d) who is destitute; 

3 (e) who is dependent upon the public for support; or 

4 (f) whose parent or parents have voluntarily relinquished custody and .whose legal custody has 

5 been transferred to a licensed agency. 

6 !~ty.imreansrntt~eBst£One'"naturar.of,! adopttv&parent~or .. jegat{luardjan.-wit:ft.:at-JeastJomr.:mm-C1l7 

7 ~ 

8 ~amii'lJ,associat~means.-a-perso""who~mayroO'ma'Fnotrlive!Wlth,~m(f(nl5m;etrotd~ti1fcft 

9 4'l!&$Cw.baBsovoUllha~~~une"'"i1C'\Jmoe(etlll'"~rc-cesS\lZto~thB7!child"by;;::a<!i11atural..,.onr:-adoptivErepa(ent--~ 

10 ~.-.uGdegakguardramof;.the,.child1l 

11 \~)f&t.f:!iZi "Harm to a child's health or welfare" means the harm that occurs whenever the parent or 

12 other person responsible for the child's welfare: 

13 (a) ~ inflicts or«nowingtwallows to be inflicted upon the child physical or mental injury; 

14 (b) ~ing!'4 commits or t-nowinglVlallows to be committed sexual abuse or exploitation of the 

15 child; 

1 6 ~tJcesmmattemptStto·jnduc~d:inttr ... ~i:~!.~J1ffint~estimowpthat!~tifokanothe{irChildaD 

17 4NaS!\abusedmMn:mlecte(h;-bY@3larent<or~persorrfesponsible)'fori\'the-childfSl\weJiare;. 

18 \. G ~ W~ causes failure to thrive or otherwise fails to supply the child with adequate food or fails to 

19 supply clothing, shelter, education, or adequate health care, though financially able to do so or offered 

20 financial or other reasonable means to do so; 

21 (4) Wt~ abandons the child by leaving the child under circumstances that make reasonable the belief 

22 that the parent or other person does not intend to resume care of the child in the future or By willfully 

23 surrendering surrenders physical custody for a period of 6 months and during that period does not manifest 

24 to the child and the person having physical custody of the child a firm intention to resume physical custody 

25 or to make permanent legal arrangements for the care of the child; or 

26 Ce) WID is unknown and has been unknown for a period of 90 days and reasonable efforts to identify 

27 and locate the parents have failed. 

28 f 111 nmmediate4amily.-member"::'means-aiJarenty 9uardiany or~naturahelatjve;ot·'achild-and-1ncludeS1S 

30 eiWUrtan'tl!Orttoddler.i1mean!rcl:childfwho'.haS1yet~to:-:b&trained<in·pe(sonaLhygien&skiHsfequirede-al! 

~n. Le.,,,.tlve C.undl 
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• • &4 .. b.fWWi§.ewQ,,&aiiltta~'¥lr.eqy.is:eme"~~~ottbeyont:iAt~~"4fjii e~bt~U:On 

2 .w.ei:t6da6ffi!§t' ; Y~~'"tP.tmin!nglto'4tJ~()mptett!nZl 

3 

4 
IiIIIl 

{~ "Limited emancipation" means a status conferred on a dependent youth by a court after a 

5 dispositional hearing in accordance with 41-3-406 under which the youth is entitled to exercise some but 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

not all of the rights and responsibilities of a person who is 18 years of age or older. 

(' 0) ++G·H:t~. "Mental injury" means an identifiable and substantial impairment of the child's intellectual 

IiIIIl 
or psychological functioning. 

(II) t-l-++@ "Physical injury" means death, permanent or temporary disfigurement, or impairment of .. 
any bodily organ or function and includes death, permanent or temporary disfigurement, and impairment 

of a bodily organ or function sustained as a result of excessive corporal punishment. 

~ 2)!-Y7) "Proselytism" means the change or attempted change through undue influence of the religious .. 

beliefs or affiliation of a child who has been removed from the family to a religion other than that affiliated -with the child's race, culture, or heritage by an adult, otrer than a family member, in a position of power 

over the child or by constant exposure of the child to dogma, tradition, or reliqious teachings and practices .. 
preferred by the adult. 

Q 3) +-+2+(·1-g5 (a) "Sexual abuse" means the commission of sexual assault, sexual intercourse without 
IIIIIiI 

consent, indecent exposure, deviate sexual conduct, or incest, as described in Title 45, chapter 5, part 5.!. 

b Sexual abuse does ot include an necessar tou'chin of an infant's or toddler's genital area dl t:&AJ:, _ 

while attending to the sanitar~,needs of that infant or toddler by a parent~sdha&wGU1da)theIwts8J 

~gsj~onabi6'..persuR!-'t~8I'&-comfortifl!l-,Qf,.the-iAfant"or.-!oddlefL-b'f':'.3:'COfTCemed:c"OJ!":lovmg 
. -
~. 

Q 4) ~Hm. "Sexual exploitation" means allowing, permitting, or encouraging a child to engage in a -prostitution offense, as described in 45-5-601 through 45-5-603, or allowing, permitting, or encouraging 

sexual abuse of children as described in 45-5-625. 

V 5') t+4t~ "Social worker" means an employee of the department whose duties generally involve the 
... 

provision of either child or adult protective services, or both. 

(i h) ++&t@ "Threatened harm to a child's health or welfare" 
IIiIIII 

means substantial risk of harm to the 

29 child's health or welfare. .. 
30 ~ 7) ~(221 (a) "Withholding of medically indicated treatment" means the failure to respond to an 

~n. LeO''''''ve council 
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infant's life-threatening conditions by providing treatment (including appropriate nutrition, hydration, and 

2 medication) that. in the treating physician's or physicians' reasonable medical judgment, will be most likely 

3 to be effective in ameliorating or correcting the conditions. I-Iowever, the 

4 (b) The term does not include the failure to provide treatment (other tha!l appropriate nutrition, 

5 hydration, or medication) to an infant when, in the treating physician's or physicians' reasonable medical 

6 judgment: 

7 Will the infant is chronically and irreversibly comatose; 

8 tBtllil the provision of treatment would: 

9 ti+® merely prolong dying; 

10 Willl not be effective in ameliorating or correcting all of the infant's life-threatening conditions; 

11 or 

12 t+i+t1Q otherwise be futile in terms of the survival of the infant; or 

13 f€+1ilil the provision of treatment would be virtually futile in terms of the survival of the infant and 
&7 

14 the treatment itself under the circumstances would be inhumane. For purposes of this subsection ~, 

15 "infant" means an infant less than 1 year of age or an infant 1 year of age or older who has been 

16 continuously hospitalized since birth, who was born extremely prematurely, or who has a long-term 

17 disability. The reference to less than 1 year of age may not be construed to imply that treatment should 

18 be changed or discontinued when an infant reaches 1 year of age or to affect or limit any existing 

19 protections available under state laws regarding medical neglect of children over 1 year of age. 

20 (j 8) +-++t!;v.3) "Youth in need of care" means a youth who is dependent, abused, or neglected as defined 

21 in this section." 

22 

23 

24 

25 

26 

27 

28 

29 

30 

~Se.ction:;4~ectio~4J ... -:a-:..2Qh;1Y1_GA'1':is.·amendecr..to:read~ 

"41-3-201. Reports. (1) When the professionals and officials listed in subsection (27~;::7~ 
'easonable cause to suspect. as a ,esult of info'mation that they ,ecei~Wfe<S~ficial 
capacity, that a child is abused or neglected, they shall repor!JhEhmatter promptly to the department ef 

family services or its local affiliate, which the~Sha~~ county attorney of the county where the 

child resides. ~--
~fe~nd officials required to report are: 

~oh,,:~phy.siciamsa'es1den~efrt;a'6Fine·mb~6f!'I"i!'lt-nOsPita""'S1!staffr':enWi"ff~ct~'?afffffissiomUl!! 

~n. '.g""".' Council 
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2 (b) a nurse, osteopath, chiropractor, podiatrist, medical examiner, coroner, dentist, optometri 

3 or any other health or mental health professional; 

4 

5 

6 

(c) Christian- Science practitioner practitioners and religious healers; 

(d) school teachers, other school officials, and employees who work duri~g regular s 

(e) a social worker, operatorL or employee of any registered or licensed day-care or 

7 facility, or any other operator or employee of a child-care facility; 

8 (f) .1! foster care, residential, or institutional worker; 

9 (g) a peace officer or other law enforcement official; or 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(h) a member of the clergy. 

(3) Any person may make a report under this section if Ae th erson knows or has reasonable 

cause to suspect that a child is abused or neglected. / 

(4) (a) Except a.s provided in subsection (4)(b) or (4)r ~ers.on listed in subsection (2) may not 

refuse to make a report as required in this section on the g7n~s of a PhY~iCian-patient or similar privilege ... 

(b) A clergypersoFt member of the clergY7r.1! nest IS not required to make a report under this 

section if: .. 

(i) the knowledge or suspicion of the ab .Se or neglect came from a statement or confession made -to the clerg,'person member of the clergy o. the priest in fHs that person's capacity as a clerg'r'person 

member of the clergy or .1! priest; 

(ii) the statement was int:t d to be a part of a confidential communication between the .. 

clergyperson member of the clergy" or the priest and a member of fHs the church or congregation; and 

(iii) the person who male'the statement or confession does not consent to the disclosure by the .. 

clergyperson member of tha4rgy or the priest. 

(c) A Clerg>;pers£ member of the clergy or .1!. priest is not required to make a report under this -

section if the c7mm Lation is required to be confidential by canon law. church doctrine. or established .. 

church practice. 

(5) Te reports referred to under this section sfl.aH must be made under oath and must contain: -the names and addresses of the child and his or her the child's parents or other persons 

~n. leg/slatlv. council 
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j l 313 d)-Dfo 
. .i.. ----.-.;;;....;;--.;:;~_=_ 

2 

3 cause of the injuries or showing the willful neglect and the identit 

4 therefor for the injuries'or neglect; and 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

3 
Section". Section 41-3-202, MCA, is amended to read: 

"41-3-202. Action on reporting. (1) Upon receipt of a reportL as required by 41-3-201 L that a child 

is or has been abused or n~l~ worker or the county attorney or a peace officer shall promptly 

conduct a thoFough.a~ investigation into the home of the child involved or any other place where the 
~. . 

child is present, into the circumstances surrounding the injury of the child, and into all other nonfinancial 

matters wfti€.H that in the discretion of the investigator are relevant to the investigation. In conducting an 

investigation under this section, a social worker may not inquire into the financial status of the child's 

family or of any other person responsible for the child's, careL except as necessary to ascertain eligibility 

for federal assistance programs or to comply with the provisions of 41-3-406. 

(2) An initial investigation into the home of the child may be conducted when an anonymous report 

is received. However, the investigation must ~~I_ develop IDdependeffi!o corroborativep'tu~ge 

~~e information in order for the investigation to continue. ~tl'the!.deveiopmenrotinde!JendeM?J 

~f.febolativ&anckattrjbotab1~l'!'IfOl'maticmrarchijdJmavmot,be.:'removed;rfromlthe: hom~ 

mill The social worker is responsible for assessing the family and planning for the child. If the 

child is treated at a medical facility, the social worker, county attorney, or peace officer s-Ra++, consistent 

with reasonable medical practice, fia¥e has the right of access to the child for interviews, photographs, and 

securing physical evidence and fia¥e has the right of access to relevant hospital and medical records 

pertaining to the child. If considered appropriate by the social worker, county attorney, or peace officer 

conducting an interview of the child, an employee of the public school attended by the child involved may 

participate in any interview of the child if the child is enrolled in kindergarten through 8th grade. 

30 an unedited videota e with audio track must be made available for unencumbered review b the famil 

~n. 'e.'''at/ve Council 
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taH.§l If from the investigation it appears that the child suffered abuse or neglect, the department 

2 shall provide protective services to' the child pursuant to 41-3-301 and may provide protece.ve services to ., 

3 any other child under the same care. The department will shall advise the county attorney and the child's 

4 

5 

6 

7 

8 

9 

10 

11 

12 

family of its investigation. 

{4HID The investigating social worker, within 6. 0 d~~~~~rmencing an investigation, shall also 
) (..(.,1' (cY\ :.- 'O-.-_c/ t:o 

furnish a written report to the department andithe familY.. The department shall maintain a record system l1li1 , 
containing child abuse and neglect cases. 

f5till Any person reporting abuse or neglect wfltOO that involves acts or omissions on the part of -

a public or private residential institution, home, facility, or agency shall be ~ responsible for ensuring that 

the report is made to the department of family sep/ices, its local affiliate, €If'I€t the county attorney of the I11III 

county in which the facility is located!o a •• 'l8ldamu~M<kwb~cs.nt.th8J.teQGtP. ". 

13-----SWtkmI:SlA! 6P£Seetf~GkM-G&..i~ill.ll§'QQ.~Q.d_~~'lW\.l:t!~'dt 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

"41-3-204. Admissibility and preservation of evidence. (1) In aR'f .9. proceeding resultir.n 

report made pursuant to the provisions of this chapter or in aR'f .9. proceeding wRere in whic' e report or 

its contents are sought to be introduced into evidence, the repor; or its cz::ntents or ~her fact related-

to the report or to the condition of the child who is the subject of the report may not be excluded on 

iIiIIIIi 
the ground that the matter is or may be the subject of a privilege r7 0 the examination or treatment 

of the child and granted in Title 26, chapter 1, parzt 8, except _ttle attorney-client privilege granted by_ 

26-1-803. 

(2) Af:tv A person or official required t7 ft under 41-3-201 may take or cause to be taker. 

photographs of the area of trauma visible on a cl'illd who is the subject of a report. The cost of photographs 

taken under this section ffial.l mus! b,a£V the department. 

(3) When aR'f .9. person reqCi~ed to report under 41-3-201 finds visible evidence that a child ha:­

suffered abuse or neglect, M-~person fl'lB&t shall include in hls the report either a written description c 
/ - - - -

photographs of the evloence. 

(4) A n4an, either in the course of hls providing medical care to a minor or after consultatio .. 
rotective services, the county attorney, or a law enforcement officerL may r," :::juire x-rays to be 

when in hls the physician's professional opinionL there is a need for radiological evidence ( 

~_"l<l"-"l!l!i""~~~4aIit'i!l~lG\t9lCl!lSl-~ J fj!iSim;~ 
~~W~tIdlbus6li6fiif1egm"'~ravs may De taKenun~MS"i"ectThn wnnout the permission of the parent 

~n. L.g/''''''' councl, 

.. 
- 10 -
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

"",,0618 .. ,. ~~i'l!d"iffiO'taml'!lffl!"I"t~!Jb~ 
. . 

child protective service agency.' . 

(5) Evidence collected in the questioning of a child by an investigator..,.-w, out the presence of a 

videotape with audio 'track is inadmissible in a court to support a..~";empOrariIY remove the child - ~. 

from the famil rant tem orar custod or terminat arental ri hts. 

te+1.§l Alt At the time that the .writ~mation report is sent or as soon after the report is sent 

as possible, !b~ or radiological evidence gathered under this section &f:t.a.t+ must be 
...­

affiliate of the department and copies must be sent to the child's family at the time the 

,. 
Section)! Section 41-3-205, MCA, is amended to read: 

"41-3-205. Confidentiality -- disclosure exceptions. (1) The case records of the department of 

social and rehabilitation services, the department of family services and its local affiliate, the county welfare 

department, the county attorney, and the court concerning actions taken under this chapter and all records 

concerning reports of child abuse and neglect must be kept confidentialL except as provided by this section. 

Af:ly Except as provided in suDsections (4) and (51, a person who permits or encourages the unauthorized 

dissemination of t-Re+f the contents of case records is guilty of a misdemeanor. 

(2) Records may be disclosed to a court for in camera inspection if relevant to an issue before it. 

The court may permit public disclosure if it finds disclosure to be necessary for the fair resolution of an 

issue before it. 

(3) Records may also be disclosed to the following persons or entities in this state or any other 

state: 

(a) a department, agency, or organization, including federal agencies, legally authorized to receive, 

inspect, or investigate reports of child abuse or neglect; 

(b) a licensed youth care facility or a licensed child-placing agency that is providing services to the 

family or child who is the subject of a report in the records; 

(c) a licensed health or mental health professional who is treating the family or child who is the 

subject of a report in the records; 

(d) a parentL ef guardian, or person designated by a parent or guardian of the child who is the 

subject of a report in the records or other person responsible for the child's welfare, without with disclosure 

~n. Leg,,,.t've Council 
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of the identity of any person who reported or provided information on the alleged child abuse or neglect 

incident contained in the records; 2 

3 (e) a child named in the records who was allegedly abused or neglected or the child's guardian ad 

litem; 4 

5 

6 

(f) the members of an interdisciplinary child protective team authorized under 41-3-108 for the -purposes of assessing the needs of the child and family, formulating a treatment plan, and monitoring the 

7 plan; 

8 . (g) a department or agency investigating an applicant for .1 license to operate a youth care facility, 

9 day-care facility, or child-placing agency if the investigation is based on a substantiated report and the 

10 applicant is notified of the investigation; 

11 (h) an employee of the department if disclosure of the records is necessary for "'dministration of 

12 programs designed to benefit the child; 

13 (i) an agency of an Indian tribe or the relatives of an Indian child if disclosure of the records is 

14 necessary to meet requirements of the federal Indi,;rl Child Welfare Act; 

15 (il a youth probation officer wr:; working in an official capacity with the child who is the subject 

16 of a report in the re.. ~_;s; 

17 (. 3 county attorney or peace officer if disclosure is necessary for the investigation or prosecution 

18 of a case in~\lOlving child abuse or neglect; 

19 (1) a foster care review committee established under 41-3-1115 or, when applicable, a local citizen 

20 review board established under Title 41, chapter 3, part 10; 

21 (m) a school employee participating in an interview of a child by a social worker, county attorney, .. 
22 or peace officer as provided in 41-3-202; 

23 (n) a member of a county interdisciplinary child information team formed under 52-2-211 who is 
filii 

24 not listed in subsection (3); or 

25 (0) members of a local interagency staffing group provided for in 52-2-203. 

26 (4) A person who is authorized to receive records under this section shall maintain the 

27 confidentiality of the records and may not disclose information in the records to anyone other than thE .. 
28 persons described in subsection (3)(a). However, this subsection may not be construed to compel a family 

29 

30 

~n. ".,.,.,N. Council 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 .-
20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(5) A news organization or its employee, including a freelance writer or reporter, is not liable for 

re facts or statements made b 

or anization em 10 ee writer or re the child who 

is the subject of the prbceeding. 

f-§.t® Nothing in this This section is not intended to affect the confidentiality of criminal court 

records or records of law enforcement agencies." 

5" 
Section}!. Section 41-3-206, MCA, is amended to read: 

"41-3-206. Procedure in case of child's death. (1) ARv 6. person or official required to report by 

law who has reasonable cause to suspect that a child has died as a result of child abuse or neglect shall 

reportCiild~ H+s the person's suspicion to the appropriate medical.examiner or law enforcement officer. 

Any other person who has reasonable cause to suspect that a child has died as a result of child abuse or 

neglect may report.und~ H+s the person's suspicion to the appropriate medical examiner or law 

enforcement officer. 

(2) The medical examiner or coroner shall investigate the report and submit Rts findings, in writing, 

to the local law enforcement agency, the appropriate county attorney, the local child protective service, 

the family of the deceased child, and, if the person making the report is a physician, the physician." 

"41-3-301. Emergency protective service. (1) ARv 6. child protective social worker 

department of family services, a peace officer, or the county attorney who has reason tQ; e ieve that ttRy 

2. youth is in immediate or apparent danger of harm may immediately remOV~<fth~and place fHffi the 

youth in a protective facility. The department may make a req,1j.f3,st~~;her assistance from the law 

en'oecement egency oe teke eppcopdele legel /h~~ m agency plec;ng the ch;ld shell not;'y 

the parents, parent, guardian, or other /o-naving legal custody of the youth at the time the placement 

is made or as soon thereafter after<¢cement as possible. 
~' 

(2) ~ 7WfiO has been removed from Rts the home or any other place for Rts the child's 

protection or, are may not be placed in a jail. 

(3) A petition ~ must be filed pursuant to 41-3-401 within 48 hours of emergency placement 

a ~~~~s~au,aogement5$"<receprabWt(fift~ncY'for tf1"ifC'ar'e-ofWfeWChiTa k:g\Feb7ei?~~~ 

~n ... g" .. t/ve council 
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rges e I e against a family member or family associate believed b a co 

2 attorney, the attorney general, or an attorney hired by the department to have abused or enda 

3 child. A family member or family associate charged with abuse or endan erment is entitled to 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4 

returned to the home unless clear and convincing evidence exists to support a~ on that the child, 

if returned to the home, is in ~mminent danger of being abused or endangered by a fa~ly member or family .. 

associate. If evidence of imminent danger exists, the child may be removed frorn.tl home only for a period 

of time sufficient to allow the development of the 'required criminal cOmPlairi{;n all cases, an emergency I11III 

placement of a child may not continue beyond 60 days without criminafchargeS being filed against the 

person beHeved to have abused or endangered the ch;ld" 7 
f4H.hl The department of family services shall mak7" necessary arrangements for the youth's 

well-being as are required prior to the court hearing." .. 

Sect;on 10. Sect;o n 41-3-303. MeA, ; 5 ampL to read: 

"41-3-303. Guardian ad litem. (1) ffi whta child is temporarily removed from the home and in 
I" 

every jodicial proceeding, the court shall760int for aA'f ~ child alleged to be abused or neglected a IIIIi 

guardian ad litem. The department or aY-0f its staff may not be appointed as the guardian ad litem in a 

judicial proceeding under this title. ~l~ necessary the The guardian ad litem may must be a person chosen IIIIi 

,;: 
from a roll of volunteers who have undergone a background check and who have parental experience. They 

may serve either at their owntoense or at public expense. 

(2) The gUardia~llitem is charged with the representation of the child's interests. The guardian 

ad litem has the fOll7fu9 general duties: .. 

(a) to cLuct investigations that the guardian ad litem considers necessary to ascertain the facts 

constituting,. alleged abuse or neglect; IIIlIi 

(b) .to interview ef and observe the child who is the subject of the proceeding; 

. )/to have access to court, medical, psychological, law enforcement, social services, and school .. 

recor.1s pertaining to the child and the child's siblings and parents or custodians legal guardian; 

(d) to make written reports to the court concerning the child's welfare; 

(e) to appear and participate in all proceedings to the degree necessary to adequately represent the 

(jiG th&. uatdia",ad:litem~S'obs-eNiftronoffhecr;I'i'd-~~-needs' a~d~~~!~'~~~=dtring .. 

~n. L.g/,/at/v' cou",,11 
- 14 -
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