
MINUTES 

MONTANA SENATE 
54th LEGISLATURE - REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By BRUCE D. CRIPPEN, CHAIRMAN, on February 8, 
1995, at 10:00 A.M. 

ROLL CALL 

Members Present: 
Sen. Bruce D. Crippen, Chairman (R) 
Sen. Al Bishop, Vice Chairman (R) 
Sen. Larry L. Baer (R) 
Sen. Sharon Estrada (R) 
Sen. Lorents Grosfield (R) 
Sen. Ric Holden (R) 
Sen. Reiny Jabs (R) 
Sen. Sue Bartlett (D) 
Sen. Steve Doherty (D) 
Sen. Mike Halligan (D) 
Sen. Linda J. Nelson (D) 

Members Excused: None. 

Members Absent: None. 

Staff Present: Valencia Lane, Legislative Council 
Judy Feland, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: SB 83 

Executive Action: SB 218, SB 167, SB 286, SJR 6, SJR 10, 
SB 149 

EXECUTIVE ACTION ON SJR 10 

Motion/Vote: SENATOR AL BISHOP MOVED TO ADOPT THE AMENDMENTS AS 
CONTAINED IN (EXHIBIT 1). The MOTION CARRIED UNANIMOUSLY on oral 
vote. 

Motion/Vote: SENATOR BISHOP MOVED THAT SJR DO PASS AS AMENDED. 
The MOTION CARRIED in a show of hands vote with SENS. MIKE 
HALLIGAN, REINY JABS AND LINDA NELSON vot ing 11 no. 11 
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EXECUTIVE ACTION ON SB 149 

Motion: SENATOR BISHOP MOVED THAT SB 149 BE AMENDED BY STRIKING 
SUBSECTION 3, SECTION 1. 

Discussion: CHAIRMAN BRUCE CRIPPEN told the committee that the 
sponsor had agreed to this change because the language was 
redundant. Also, he would change the title. 

Vote: The MOTION CARRIED on oral vote, with SENATOR HALLIGAN 
voting "no." 

Motion: SENATOR STEVE DOHERTY MOVED TEAT SB 149 BE AMENDED TO 
DESCRIBE WHAT THE BILL DOES, USING THE WORD "ABOLISH" OR 
"DISALLOW. II 

Motion: IN A SECOND MOTION, SENATOR BISHOP MOVED THAT SB 149 BE 
TABLED. 

Discussion: SENATOR BISHOP said that it has been revisited many 
times in court and he did not think they should tamper with it. 
He feared lawsuits. 

SENATOR RIC HOLDEN asked to vote on the bill and to move on. 

Vote: By a roll call vote, the MOTION FAILED on a 5-5 vote. 

Motion: SENATOR DOHERTY MOVED AN AMENDMENT TO STATE, "ABOLISH 
THE RIGHTS OF MONTANANS TO FULL LEGAL REDRESS. II 

Discussion: CHAIRMAN CRIPPEN disagreed with the amendment, 
finding the langJage too strident. This compounds the issue, he 
said. 

Motion: SENATOR HALLIGAN MADE A SUBSTITUTE MOTION TO REPLACE THE 
WORD, "ABOLISHING" TO "RESTRICTING". 

Dis<=O:lssion: SENATOR RIC HOLDEN spoke against both ideas. It 
would sound nicer, but the effect would be as bad, he said. 

Vote: By a roll call vote, t>e MOTION FAILED by 5 to 6. 

Motion/Vote: SENATOR SUE BARTLETT MOVED TO AMEND SB 149 BY 
STRIKING THE WORD, "WORKMAN'S" AND INSERTING THE WORD, "WORKERS". 
The MOTION CARRIED unanimously on oral vote. 

Discussion: CHAIRMAN CRIPPEN said that the problem is the 
wording. The language on Page 2 does not pertain to the language 
on the bill. 

Valencia Lane stated that notice needed to be given to people who 
are voting on the bill and eventually who will be voting on the 
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amendment, of what they will be doing and what the effect would 
be if you take out the words, II this full". This would need to be 
stated in the title as well as in the for and against clauses, 
she said. 

SENATOR BISHOP asked the committee to imagine what the 
consternation and confusion would be to the voters on something 
like just taking two words out of the Constitution? He agreed 
with SENATOR DOHERTY and said they should tell people exactly 
what they're doing. 

SENATOR HALLIGAN said if they were going to tell the truth, the 
truth would be that they don't need the bill. 

Valencia Lane suggested they use the word, "clarify" to amend the 
Constitution. 

CHAIRMAN CRIPPEN decided to consult SENATOR EMERSON, the sponsor, 
before any further proceedings. 

EXECUTIVE ACTION ON SB 218 

Discussion: CHAIRMAN CRIPPEN asked the committee to look at Page 
4. He said concern had been raised by the landlords that some of 
the time periods were in question. He asked Melissa Case, who 
represents Montana Peoples' Action, to speak on the bill. He 
said he thought they wanted to go back to the 14-day period for 
late payment. If the renters were late three times in one year, 
it would be tantamount to non-payment. 

Melissa Case said that this was one of the major problems that 
the landlords had. She did not think they wanted to go from 90 
to 30 days. 

CHAIRMAN CRIPPEN said that the courts had been viewing this as 90 
days, which had not been the legislature's intention two years 
ago. There were reasons to reduce the time limitations, and 
non-payment was certainly one of them. They had gone to 15 days 
for that, he said. 

Melissa Case asked if he meant on Sub. B, she asked? He agreed. 
She said they would be amenable to something like 30 days. She 
thought 15 days was too short. On Subsection E, it talked about 
two or more violations in a 12-month period, and she said they 
would agree to have it remain as is, 90 days. If there was a 
proposal to decrease it, they would have a problem. 

CHAIRMAN CRIPPEN asked about Sub. G., which discusses peaceful 
conduct. It had been 30 days, and a good argument was made for 
14 days, he said. He thought they were in agreement on this 
subject. 
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SENATOR LARRY BAER said he would not agree. He asked the 
committee to read 70-24-422 where it provided for a five-day 
notice if the tenant is habitual in this type of breach. This 
would apply if they are renting the trailer and the land; 15 days 
would be provided if they're only renting the space. He saw a 
significant problem for the landlord having to wait 90 days to 
remove a habitual offender. He said it would be an overbearing 
hardship. He was referring to Line 9, Page 4. 

CHAIK~ CRIPPEN said they were trying to strike a balance. The 
problems were: 1) late payment of rent and 2) two or more 
violations within a 12-month period. His recommendation was to 
leave (e) at 90 days but on (b) to move it down from 90 days t,-
30 days because if they would not pay, they would be out in 14 
days anyway. 

SENATOR BAER said he would prefer 30 days in either situation and 
no more. 

CHAIRMAN CRIPPEN said he would oppose that on (e). 
hand3 it was determined to change (b) to 30 days. 

In a show of 

Greg Van Horssen said SubSection E., Line 16, regarding 90 days 
written notice for two or more violations of the same rule, he 
rearticluated conversation of the previous day and stated their 
concern in the lengthy period of notice for a repeated rules 
violator was for the well-being of the community. Peace and 
quiet is sometimes destroyed by a barking animal of other rules 
violation. Three months must pass while neighbors put up with 
the problem. In the interest of peace, needs and wants of the 
complying members, he suggested modifying this down to 14 days. 

CHAIRMAN CRIPPEN said many of those rules would be covered by 
rules in the court. He said he thought 90 days would be 
sufficient. 

SENATOR BAER said the issue was a contractual obligation where 
two parties had already agreed to the rules and one party keeps 
breaching the contract by violating. It would penalize the non
violating party by extending the time period. It would not be 
equitable, he said. 

SENATOR NELSON said she would like a compromise. 

It was decided to change Page 4, Line 9, Subsection (b) to 30 
days. 

Valencia Lane explained the marking on Page 4. Line 12. Where 
she had 14 days under 422(1), it should be three days, under 422 
(3). On Lines 6, 12, 15, 18, 21 and 25 there are words written 
for clarification for applied time limits. The written-in words 
are amendments, she said. 

Motion/Vote: SENATOR BISHOP MOVED TO ADOPT THE AMENDMENTS AS 
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CONTAINED IN (EXHIBIT 2), Items 10, 11, AND 12. The MOTION 
CARRIED unanimously on oral vote. 

EXECUTIVE ACTION ON SB 167 

Discussion: CHAIRMAN CRIPPEN said the problem with the bill was 
the listing of specific mandates in the bill. He was concerned 
that the legislature would interpret the list to be all
inclusive. He thought the sponsor was agreeable to amending this 
list out. The language on Page 5, Line 3 would read, "federal 
statutes as accorded in the U.S. Constitution that imposes 
mandates on state or local governments." The Chairman thought it 
was broad, but it would give all the discretion to the 
legislature and the Governor to reject or accept the mandates. 

Valencia Lane clarified that the committee was working with the 
grey bill dated February I, 1995. 

Motion/Vote: SENATOR HALLIGAN MOVED THE AMENDMENTS ENCOMPASSING 
ALL OF SUBSECTION 3, PAGE 3, AND INCLUDING LINE 3 OF PAGE 4 TO 
ELIMINATE THE "LAUNDRY LIST". The MOTION CARRIED unanimously on 
oral vote. 

Valencia Lane explained that there were two sets of amendments. 
One was requested by the sponsor and prepared by David Boyer 
dated February 2, 1995 which do everything seen in the grey bill. 

Motion/Vote: SENATOR BISHOP MOVED TO ADOPT SENATOR BENEDICT'S 
AMENDMENTS NUMBER 016702 DATED JANUARY 31 AND TO CHANGE "OBPP" TO 
"GOVERNOR". The MOTION CARRIED unanimously by oral vote. 

SENATOR HALLIGAN said that his understanding of the amendments 
were that they would drastically reduce the fiscal note of the 
bill because of the removal of reporting requirements. 

Valencia Lane explained that on Pages 14 and 15 of the grey bill, 
the sponsor's amendments which they had already adopted, struck 
references to the Legislative Council and the Office of 
Legislative Fiscal Analyst. She asked permission to strike the 
definitions if they were not in the bill. It was determined that 
this would not require a motion. She further questioned Page 4, 
Lines 12 and 13, the language should read "future mandates" and 
not just mandates on the date the bill was passed. 

Motion/Vote: SENATOR HOLDEN MOVED THAT THE BILL BE AMENDED ON 
PAGE 2, LINE 28, FOLLOWING "MANDATES" INSERT "EXISTING ON OR 
ADOPTED AFTER THE EFFECTIVE DATE OF THIS ACT THAT ARE IMPLEMENTED 
IN MONTANA." The MOTION CARRIED unanimously on oral vote. 

Motion: SENATOR NELSON MOVED THAT SB 167 DO PASS AS AMENDED. 
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Discussion: SENATOR HALLIGAN asked Ms. Lane for her 
interpretation under the supremacy clause of the Constitution, 
were they talking about mandates that would pre-empt state law or 
just those not under the enumerated power. He was unclear about 
what federal mandates they were talking about. Pre-eQpted 
federal laws may be totally handled by the federal government, 
but they aren't, always paid for, he said. 

Ms. Lane said she would have to look at the amended bill before 
rendering an opinion. 

SENATOR JABS said that testimony had indicated that on Page 1, 
Line 26, the language could be challenged in court. He wondered 
about the difficulty. 

CHAIRMAN CRIPPEN said that anything could be challenged in court, 
whether or not it would prevail was something else again. 

SENATOR NELSON said that this had been an exercise in 
frustration. She doubted that anyone really knew what was going 
on with this bill. She said it was not their obligation to clean 
bills up that were "messed up." 

CHAIRMAN CRIPPEN explained that the sponsor would have preferred 
they pass the bill as it was, but the chairman had preferred to 
give everyone some input into the bill. 

Valencia Lane went over the following amendments as she 
understood them: 1) SENATOR BENEDICT'S amendments which cre~~ed 
his February 2 grey bill, 2) stripped the listing of mandates, 3) 
changed amendments to say, "Governor," instead of "Office of 
Budget and Program Planning", 4) given her the authority to 
remove the definition of Legislative Council and Legislative 
Fiscal Analyst if necessary, and 5) clarified that this should 
apply to future mandates, not mondates existing. 

SENATOR BARTLETT said that some items were unclear, and she 
intended to vote against the bill because she wanted the 
opportunity to read a bill that reflec'-s all of the changes made 
before reaching a final decision. Shs further requested that 
should the bill pass the committee, she would like the second 
reading to be held up after the second reading bill had been 
available to the public for one full day. 

CHAIRMAN CRIPPEN said it was standard procedure. He said the; 
could not accept a grey bill on the floor. 

SENATOR BARTLETT said she would like a yellow copy of the bill 
available for (1) 24-hour period before the second reading debate 
takes place from the time the printed yellow copy bill reaches 
the distribution office of the Senate. 

CHAIRMAN CRIPPEN said he had no problem with that. 
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Vote: The MOTION CARRIED by a roll call vote, with SENS. 
BARTLETT, DOHERTY AND HALLIGAN voting, "no". 

{Tape: 1; Side: B; Approx. Counter: aa} 

EXECUTIVE ACTION ON SB 286 

Motion: SENATOR HALLIGAN MOVED THAT SB 286 DO PASS. 

Discussion: SENATOR HOLDEN asked SENATOR HALLIGAN about a 
"Sassy" file and he wondered why it was significant. 

SENATOR HALLIGAN said that the amendments requested were not 
appropriate for the case, but rather for paternity cases. The 
suggestions could not be included under the title, he said. 

Vote: The MOTION CARRIED unanimously on oral vote. 

EXECUTIVE ACTION ON SJR 6 

Discussion: Valencia Lane explained that SENATOR BROWN had 
passed out two possible amendments, one would clarify that the 
adoption of this resolution does not constitute an application 
for a Constitutional Convention. The other was possible 
amendments to increase the size of the delegation from five to 
seven. SENATOR LORENTS GROSFIELD had asked her to prepare the 
first amendment. It is numbered sjr0601.avl. 

Motion: SENATOR GROSFIELD MOVED THE AMENDMENT. 

Motion: SENATOR DOHERTY said he intended to vote for the 
amendment, but the comments of Gary Marbut and Betty Babcock in 
this uncharted area would be wise to be remembered. This may 
give some degree of comfort, he said, but we may well end up with 
a Constitutional Convention. 

SENATOR BAER said he had prepared an amendment, as well, that may 
be. included in a substitute motion, if they wished. He would 
add as a Subsection 7, "in no way does this resolution express 
nor imply an intent or desire for its evolution into or 
instigation of a Constitutional Convention, the convening of 
which this resolution definitively opposes. 

SENATOR BISHOP likes the proposed amendment a lot better, but the 
drafter should have some liberty to work with it. 

CHAIRMAN CRIPPEN read, "the legislature of Montana opposes any 
possibility of the Conference of States evolving into a federal 
Constitutional Convention." 

950208JU.SM1 



SENATE JUDICIARY COMMITTEE 
February 8, 1995 

Page 8 of 24 

SENATOR HALLIGAN said that one of Mrs. Babcock's concerns was 
that the representatives that are sent might be considered as 
Iidelegates I! and they should make clear participants are not 
considered delegates in a convention capacity. 

Valencia Lane said that they could go ahead with SENATOR BAER'S 
sentence, then added, II the Montana delegation is not authorized 
to participate in a federal Constitutional Convention. I! 

CHAIRMAN CRIPPEN said they would include that languaqe into the 
amendments. 

Motion/Vote: SENATOR HALIJIGAN MOVED TO ADOPT THE DISCUSSED 
AMENDMENTS. The MOTION CARRIED unanimously on oral vote. 

Discussion: SENATOR DOHERTY said the amendments would stipulate 
that rather than have private corporations underwrite the trips 
to the Council of the States to discuss changes to the 
Constitution, state general fund money be used. He said that no 
one should accept private money for meals, travel, etc. 

Vote: The MOTION CARRIED on oral vote with SENATOR HOLDEN 
voting, Iino. I! 

SENATOR DOHERTY suggested that instead of the president and 
speaker appointing both members of the delegation from each 
party, he thought that it would be better perhaps if the 
president and the minority leader and the speaker and the 
minority leader get to make the appointments. 

SENATOR BARTLETT said that in several instances where there is to 
be representation by both parties, there are exactly those kinds 
of provisions, and would support the proposal. 

CHAIRMAN CRIPPEN said his suggestion was to have the Committee on 
Committees do it. 

SENATOR HALLIGAN stated that PRESIDENT BROWN was going to be 
acquiescing to him anyway, so he thought he would not opfClse the 
amendment. 

SENATOR BAER stated that PRESIDENT BROWN had expressed his desire 
to keep the bill as uniform as possible to remain compatible with 
other states to eliminate mistakes. He agreed with the 
amendments but did not think it should be incorporated into the 
bill. 

SENATOR BARTLETT said the amendments just adopted with SENATOR 
BAER'S language included caused this resolution to vary from the 
model resolution sent out. She agreed uniformity might be 
desirable, but said the states expressing their own individuality 
should not flaw the process. 
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Motion/Vote: SENATOR DOHERTY MOVED THAT THE APPOINTMENTS BE MADE 
USING THE STANDARD LANGUAGE WITH THE PRESIDENT AND SPEAKER 
APPOINTING ONE AND THE MINORITY LEADERS OF EACH HOUSE APPOINTING 
ONE AS WELL. The MOTION CARRIED unanimously on oral vote. 
(EXHIBIT 3) 

Motion/Vote: S.ENATOR HALLIGAN MOVED THAT SJR 6 DO PASS. The 
MOTION CARRIED unanimously on oral vote. 

{Tape: 1; Side: B; Approx. Counter: 13.8} 

HEARING ON HB 83 

Opening Statement by Sponsor: 

REPRESENTATIVE JACK HERRON, House District 77, Kalispell, 
sponsored HB 83. He said it was a "must" bill, and in his 
estimation, the most important piece of legislation in the 1995 
session. He said that Montana did have a current obscenity law 
on the books, providing that, "a person commits the offense of 
obscenity if he purposely or knowingly advertises or otherwise 
promotes the sale of obscene material, or materials' 
representative or held out by him to be obscene." He 
characterized the problem with the old law to be the "him" who is 
the one who distributes. He told the committee that all HB 83 
would do it to bring existing law into conformity with 45 other 
states with federal obscenity laws and is a document for the 
local attorneys to use successfully in prosecuting serious sexual 
crimes. It is important for Montana to conform with the rest of 
the country because: 1) Obscene material is produced and 
distributed by organized crime. 2) Organized crime exploits 
women and children for profit. 3) Profits of obscene material 
diverted approximately $10 billion into other things like the 
importation of drugs back into our communities. He said it was 
the business of government to protect the people. Obscenity and 
crime have a direct correlation, he said. 

REPRESENTATIVE HERRON told the committee that J. Allan Bradshaw, 
County Attorney, Granite County, was unable to appear but sent 
comments. (EXHIBIT 4) He said also included in the packet he 
submitted are testimony from professional law enforcement 
officers, victims, psychologists, inmates from the Montana State 
Prison and others. (EXHIBIT 4). There are several other related 
bills in this session, he said, concerning DNA testing and 
lifetime supervision for sex offenders, but this bill would deal 
with prevention. He thought Governor Racicot would support this 
bill. He said there was some misinformation going around that 
the bill would do away with people's rights, even their Playboy 
and Penthouse magazines and art shows. He encouraged the panel's 
support. 

Proponents' Testimony: 

Dallas Erickson, President of Montanans Citizens for Decency 
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through Law, Inc., said the organization he represented was a 
non-profit, Montana-funded corporation. He read testimony from 
Page 2 of (EXHIBIT 4). 

Len Munsel, Executive Director and General Counsel at National 
Family Legal Foundation in Phoenix, Arizona, represented hundreds 
of Montanans who requested that he appear to speak to the 
Constitutionality and the public policy basis for HB 83. He is 
the cc-author of a 350-page manual for prosecutors on how to 
enforce obscenity laws. He said he had trained thousands of 
prosecutors around the U.S. on how to enforce the obscenity 
statutes in t~:,:)se states. 

He said there could be no serious debate about the 
Constitutionality of the bill because it was taken word-for-word 
from the definitive U.S. Supreme Court decision of Miller vs. 
California, a decision now 22 years old. Every word of that 
decision has been challenged again and again by the $10 billion a 
year organized crime-controlled hardcore industry. There was a 
substantial body of case law, he said. It is the law in 45 
states today. He said the arguments that he statute was vague 
and overbroad were amazing. He maintained that there was no 
Constitutional defect in the law. 

He said experience had shown that this statute could be both 
effective and enforceable. There is a h_gher conviction 
percentage in obscenity cases than in murder and rape cases. He 
said they hear of the "chilling effect lIon libraries and art, but 
he asked the committee to examine the laws of other states, and 
ask themselves if there was art in Utah, California and Idaho? 

He said that basically HB 83 would give state prosecutors the 
same tools to fight the crime industry as the federal prosecutors 
already have. The federal law, taken from Miller vs. California, 
is in effect today, in Montana. It is already a felony under the 
federal law to distribute OLacene material. The statutes do not 
affect libraries or art because there is a specific provision 
written in by the Supreme Court to protect art. It could not 
possibly affect an "R"-rated-ovie, and prosecution would not 
happen by virtue ~f the definitions, which are a three part test. 
The first part is that it must depict specific sex acts defined 
in the law in a patently offensive manner. Mere nudity is not 
enough, but must include the camera focusing in on the genital 
activity occurring. Secondly, the material as a whole has to be 
intended to appeal to the prurient interest, the shameful morbid 
interest in sex. 

Mr. Munsel spoke about freedom. In the last election, he asked 
if people had not spoken to legislators asking them to get 
government out of people's lives. He said, generally, they did, 
but this particular issue is a crime issue. He used the exam~le 
of drugs. He said we should not repeal drug laws because they 
are used by consenting adults and it is not the business of 
government to interefere in personal freedoms. There is no 
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mandate for the removal of this kind of legislation, he said. He 
quoted a survey in which 60 per cent of the respondents said that 
the breakdown of the family and moral issues in nature were the 
primary problems facing this country today while 33 per cent said 
the problems were economic in nature. 

Rodney K. Smith., Dean and Professor of Law, University of Montana 
School of Law, appeared before the committee as a constitutional 
lawyer, husband and father. He asked that his views not be 
attributed to his employer. His testimony, which he submitted 
and read, supported HB 83 and deemed it enforceable. (EXHIBIT 5) 

REPRESENTATIVE LOREN SOFT, House District 12, represented 
Yellowstone Treatment Centers as President and CEO, saying that 
the organization treated emotionally disturbed children and 
adolescents. He said he had served this cause for the past 34 
years. He supported HB 83 because he believed it accurately 
represented the majority of the constituents in his district. It 
represented what he believed to be the heartbeat of citizens 
across America. The two primary purposes of government, he said, 
were: 1) to promote justice and 2) to protect its citizenry. 
All government legislation has moral and ethical ramifications, 
for example, in stealing the private property of others, murder, 
how people drive their cars on the highway because it poses a 
safety danger to other people, and environmental issues. He 
maintained that legislators should not interfere in matters of 
private ethics or morality, UNTIL the very moment an adult 
involves someone else whether an adult or child r that is abusive 
or degrading in any way, and then the issue is no longer private, 
rather a social issue. He said the bill would protect women and 
children from the emotional, physical and sexual abuse 
perpetrated by the distributors, producers and sellers of 
hardcore pornography. This is a tough-on-crime issue. 30 years 
ago he felt the country had experienced a societal 
desensitization revolution. He said he was sent to the 
principal's office for spitwads, chewing gum and seeds. Now, he 
said, it's guns and drugs and sexual assault in the library. In 
his work in human services as a child care worker in a 
residential group care facility, he said that 85 per cent of the 
boys in the program have been physically and sexually abused. 
Nearly 100 per cent of the girls have abused in the same way, and 
many are prostitutes. Many times the abuse was caused by members 
of their family, or extended family. In a number of the cases, 
he stated that hardcore pornography was evident in the home 
situation. He said that loss of social consciousness on right 
and wrong weakens informal social controls and unleashes criminal 
impulses. He asked the committee to seize the moment on HB 83. 

Jim Ramsey, Missoula, spoke in support of the bill. He said he 
had been a therapist in Missoula for the past 25 years. He said 
that the bill was not a blue-nosed bill nor an issue of morality, 
but a bill dealing with health and safety. Mr. Ramsey said that 
he wished the committee could sit in his office or that of Dr. 
Scolatti, Phd., Clinical Psychologist (see EXHIBIT 4) working 
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with sex offenders. He thought if they could hear their clients, 
they would have no doubt that this bill was designed to protect 
people from crimes. He talked about small children "finding!! 
hardcore pornography in homes and he said they become profoundly 
affected by it, contaminating their minds and rotting their 
souls. He said it becomes a safety issue in that deviant sexual 
crimes are performed in close proximity to where the perpetrator 
has become aroused, perhaps at an adult outlet. 
He urged the committee to enact the law that would outlaw illicit 
pornography. 

Jeb Standfi11, President, Helena, Montana Stake of the Church of 
Jesus Christ of Latter-day Saints read written testimony. 
(EXHIBIT 6) 

Gary Randall, Senior Pastor of the Florence Baptist Church in 
Florence Montana, read written testimony. (EXHIBIT 7) 

REPRESENTATIVE DAN MCGEE, House District 21, Laurel, said that 
he, too, was a victim. He quoted Ted Bundy, a convicted and 
executed serial rapist and murderer, "society needs to be 
protected from itself because there are forces at loose in this 
country particularly about the violent pornography, where on the 
one hand, well-meaning, decent people will condemn behavior of 
Ted Bundy, while they are walking past a magazine rack full of 
the various kinds of things that sent young kids down the road to 
become Ted Bundys. .there are many kids playing in the street 
today that will be dead tomorrow and the next day, and next month 
because other young people are reading the kind of things and 
seeing the kinds of things available in the media today. 11 

REPRESENTATIVE DUANE GRIMES, House District 39, Clancy, spoke for 
the passage of HB 83. He said a newspaper editorial he had 
written has been distributed already to the committee. 
(CONTAINED IN EXHIBIT 4) He told the committee that this bill 
was not only a crime issue, but a money issue. Video stores 
selling the type of material discussed could make anywhere 
between $3,000 and $4,000 a month in revenue, which could provide 
quite an incentive and he hoped it would be part of their 
decision. 

Informational Testimony: 

John G. Thomas, Chairman, Montana State Parole Board, gave 
informational testimony on HB 83. He explained procedures, facts 
and findings concerning the issue. He said over 400 inmates out 
of 1,300 ~ere housed at the prison because they had committed a 
felony sex act. They knew in speaking with the prisoners that 
they had been very involved in pornography. They require that 
each sex offender does an educational phase, called Sex Offender 
Program 2, and then further phases, before parole is considered. 
The boaro excludes them from havin; any pornography in anj form 
whatsoever and violation deems a hearing to review their prisoner 
status. They do not release inmates until they have a comfort 
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level to do so and they consider it their responsibility to 
protect society from the predator nature of many of these men and 
women. He thought HB 83 was a critical bill, but said their 
Board did not take a position. 

Proponents t Testimony: 

Arlette Randash t representing the Eagle Forum as a Family 
lobbyist t supported HB 83. She read from written testimony. 
(EXHIBIT 8) 

Terry Crooks t LibbYt represented himself. He presented written 
test imony . (EXHIBIT 9) 

Sharon Hoff represented the Montana Catholic Conference and 
liaison for Montanats two Roman Catholic Bishops. She spoke In 
favor of HB 83 and read from written testimony. (EXHIBIT 10) 

David Hemion t representing the Montana Association of Churches t 
read prepared testimony. (EXHIBIT 11) 

REPRESENTATIVE PENNY ARNOTT t House District 20 t Billingst 
testified on behalf of HB 83. She felt she was elected to stand 
tall and straight in favor of decency. She had toured the 
Montana State Prison in the past week where the director said 
that they are seeing an increasing number of sexual offenders 
which concerns the prison officials. She said HB 83 would create 
measures that would prevent sexual offenses which would greatly 
outweigh the cost of incarceration. 

Betty Hubrich t Missoula t represented herself and her six 
children. She read from written testimony. (EXHIBIT 12) 

(Tape: 2; Side: B; Approx. Counter: 00) 

Kathleen Holmer t represented herself. She said that she was a 
volunteer with the Boy Scouts of America program, and that 
pornography negated everything she did as a volunteer. She 
presented written testimony. (EXHIBIT 13) 

Barbara HenrYt Great Falls t coordinator of an anti-obscenity 
groupt rose in support of HB 83. 

Linda Troutt President of the Ravalli County Citizens for Decency 
through Law t told the committee that she supported this bill. 

Steve Taylor t Great Falls t represented himself and his family. 
He asked that the committee worked to get rid of the obscenity. 

Don Johnsont Missoula t father of six and four foster children t 
represented them and himself in speaking on behalf of HB 83. 

Gary Wayne t Seeley Lake t a pastor working with young people t said 
he was strongly in favor of HB 83. 
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Laurie Koutnik, Executive Director of Christian Coalition of 
Montana, the state's largest advocacy organization with 26,000 
households, said her organization strongly supported HB 83 and 
the intent to crack down on violent crime and victimization of 
women and children. 

Dewey Baker, Stevensville, representing himself, said he strongly 
supported HB 83. 

Winfried Hubrich, husband and father of six, Postmaster of 
Missoula, Missoula, stood in support of HB 83 and presented 
written testimony. (EXHIBIT 14) 

Dan Doyle, Missoula, said he supported the bill. 

Danielle Smith, Missoula, mother of eight, said she strongly 
recommended the passage of HB 83. 

Informational Testimony: 

Dennis Paxinos, Yellowstone County Attorney, Billings, spoke as 
neither a proponent nor opponent. He believed county attorneys' 
function is to advise commissioners, boards and committee such as 
this committee. He did not wish to talk about what is obscene or 
of literary or artistic value. He said ~e was there to shed 
light, not heat. He said he ran the busiest law office in the 
State of Montana in the most populated county in Montana. In 
1985, he said, they filed 484 felonies. This year they 
anticipate over 1,000 cases. In 1985 they had 12 professional 
staff, and in 1995 that remains the same. In 1975 the city of 
Billings had 101 police officers to police 60,000 people, and in 
1993 the population had i--~reased to over 100,000 and they still 
have 101 officers to police and patrol that area. There is only 
one city judge in Billings. HB 83 will dictate to every city and 
town what the standards will be, he said, and he hoped the 
committee would realize what impact it would have on those 
communities. He said he was sick of seeing women and children in 
his office that were the victims of verbal, sexual, mental and 
physical abuse. He had to explain many times what his office 
cc~:d and could not do because of limited resources. He asked 
the committee, if they elected to pass this bill, not to merely 
tell the state prosecutors to, "handle it, handle it," but also 
to figure out how to "fund it, fund it." He said the bill would 
be ~edious, expensive and time-consuming. He implored the 
committee to attach a fiscal note to the bill to hire two state 
officers, two attorneys, a paralegal and a secretary to 
administer the law. 

Opponents' Testimony: 

Jef~rey Renz, Missoula, Constitutional lawyer, assistant 
pr~~essor, University of Montana Law School, representing 
himself, requested that the committee recognize that his remarks 
are not those of his employer. He presented and read from 
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Wayne Hirst, Libby, representing the Alliance on Conservatives 
for Constitutional Principle, spoke in opposition to HB 83. He 
said the issue was individual rights and guaranteed the committee 
that all persons opposing the bill were not necessarily pro
obscenity. He asked how many of the panel were told by 
constituents that obscenity was the uppermost problem on their 
minds? He wondered if they should be wasting their time with it. 
He said it was a big issue for Dallas Erickson and his group and 
had been an issue with them for years. He said they were told 
that there were similar laws in 45 states and that this law would 
destroy pornography, but then why, he asked, WAS there such a big 
pornography problem everywhere if this had been a success. He 
said the truth had been misrepresented about the Libby case and 
urged greater investigation. He said the law was used to 
intimidate businessmen in Libby, not to eradicate filth. He said 
the law was used to prosecute Rob Utah and all Playboy magazines 
came off the shelf in Libby in 1988 except in his stores. He 
felt betrayed by the Republican Party and said he wanted 
government off his back. 

Jacqueline Lenmark, representing the Montanans agair.st 
Censorship, spoke against HB 83. She said that the organization 
consisted of a group of bookstore owners, theater owners, video 
store owners, business owners and librarians who were all 
concerned about the issue of censorship. She said the issue is 
also about economic impact. She read and presented testimony as 
well as a list of the business interests represented, letters 
from Jerry Skillman, Deidre McNamer, and the Billings News. The 
bulk of the packet, however, contain petitions and signatures of 
hundreds of people opposing the measure. (EXHIBIT 16) 

REPRESENTATIVE SHIELL ANDERSON, House District 25, Park and 
Sweetgrass Counties, spoke in opposition to HB 83. He said he 
was disgusted by the crimes as described and felt that 
prosecutors had many laws that already deal with them. He said 
the measure was painted as a crime bill, but would not change 
current law. He said they would have no control over what 
community standards may be in the future. He said he thought it 
was a wrong logistical approach. 

Tim Holmes, professional sculptor, Helena, represented himself in 
speaking in opposition to HB 83. He read from written testimony. 
(EXHIBIT 17) 

Bob Fitzgerald, Helena, performer and artist representative, 
spoke on behalf of himself, and submitted written testimony. 
(EXHIBIT 18) 

Jim Hills, representing himself, rose to oppose the measure 
before the committee. He said that while the proponents of the 
bill say it did not involve magazines or art, he could not find 
evidence of that in the bill, but was left to the discretion of 
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an average, reasonable adult. He said that could mean anybody. 
He said it would be a law put into effect today with the blanks 
left open to fill in tomorrow. He stated that censorship could 
get out of control, and cited people burning books, then later 
burning people. He urged the opposition to HB 83. 

Mary Sheehey Moe, doctoral student whose specialized area of 
study included censorship issues, spoke for herself in opposing 
HB 83. She said the bill had nothing to do with protecting \vomen 
and children. The real issue was censorshir. The supporters 
s~id that everyone knew what obscenity was ~nd that art and 
i_formation would not be censorec. yet many local people fought 
to keep a terribly offensive and extremely informative book out 
of the library three years ago, she said. She stated that if 
people really believed in freedom, they would have to surrender 
their own notions of superior judgement and insist on individual 
choices for others. She said to buy the argument on obscenity 
laws a person would have to believe that pornography renders an 
adult incapable of choice and excuses later reprehensible acts. 
She said everyone should be responsible for their own acts. She 
cited alcohol, gambling and gL~ns as examples and they were not 
banned from adult use. She asked the committee to leave well 
enough alone and kill the bill. 

Tom Harrison represented the Montana Cable Television 
Association. He said his organization was concerned about the 
bill and the variables that it contains, such as the "average 
person." They felt that the jury trial, as mentioned in the bill 
as, "the solution," was really the problem. Every attack of 
censorship has to result in a jury trial, he said. He said it 
was current federal law and could be enforced as it was. 

Riley Johnson, spoke in opposition to the bill on behalf of the 
Montana Broadcasters Association. Due to the high tech levels of 
today's market, he said that enforceability would be in question. 

Dione Smith, owner of a theater and video store in Hardin, 
represented the Montana Chapter of the Video-Software Dealers 
Association. They were very concerned about the non-specific 
language and censorship implications. She said the proponents 
said there were not going after "R" rated movies, but it does not 
really say that in the bill. She said if she was charged with a 
crime in her business, it would not make any difference if she 
were innocent or guilty because she would be broke anyway after 
going though a trial. She also presented written testimony. 
(EXHIBIT 19) 

Russell Lawrence, owner of a Hamilton bookstore, read and 
presented written testimony. He also submitted a packet of 
signatures. (EXHIBIT 20 and 21) 

Samantha Sanchez, appeared on behalf of the Montana Civil 
Liberties Union. She read the following testimony: (EXHIBIT 22). 
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Bonnie Steel, mother of five, grandmother of five, represented 
herself in opposing HB 83. She said she was a molestation victim 
as a child and felt if the perpetrator had had access to softcore 
pornography it would not have happened. She thought that if sex 
was put under wraps, more child molestation would occur. 

Ron Silvers, a licensed professional counselor in private 
practice and Vice President-Secretary for the Montana Sex 
Offender Treatment Association represented himself in the 
statement of opposition to HB 83. He read from written 
testimony. (EXHIBIT 23) 

(Tape: 3; Side: A; Approx. Counter: 00) 

Barbara Theroux, bookstore owner from Missoula, urged opposition 
to HB 83 and presented written testimony. (EXHIBIT 24) 

Forrest Christian, represented the Montana Internet Cooperative, 
said it would be impossible for them to provide service if this 
bill were to pass. 

Howard Pukerill, representing the Montana Association of Theater 
Owners, said they were strongly opposed to the passage of the 
bill. He also presented written testimony. (EXHIBIT 25) 

Sally Garrett, Dillon, writer, with over 2 million books in 
print, said a woman had accused her of writing borderline filth, 
and under this law, that woman have grounds to make Ms. Garrett's 
life miserable. 

Toby Johnson, representing Image Plaza Inc., a high tech 
communications community providing access, stood in opposition to 
the bill. 

Jim Heckel, Director, Great Falls Public Library and Chair of the 
Intellectual Freedom Committee of the Montana Library Association 
assured the committee he was not in the business for the money. 
He urged opposition to the bill and presented written testimony. 
(EXHIBIT 26) 

Michael Lahr, representing the Montana Library Association, said 
that his organization stands squarely in opposition to HB 83, 
asked that testimony by REPRESENTATIVE SHIELL ANDERSON be given 
careful consideration. 

Ian Steel, video store owner in Helena, urged opposition to HB 
83. He presented a collection of signatures. (EXHIBIT 27) 

Richard Miller, Montana State Librarian, presented written 
testimony based on his review of the statutes of 22 different 
states, disputing the testimony of the proponents. (EXHIBIT 28) 

Debbie Sporich, bookstore owner in Dillon, urged opposition to 
the bill. 

950208JU.SM1 



SENATE JUDICIARY COMMITTEE 
February 8, 1995 

Page 18 of 24 

Rick Deady, spoke as an average individual and issued written 
testimony. (EXHIBIT 29) 

VerI Clark, Bozeman, represented his film-buying agency which 
included over 35 independent theater owners. He said they were 
concerned about the risks and intimidation the law could create 
for legitimate businesses. He also presented written testimony. 
(EXHIBIT 30) 

Bob Campbell opposed HB 83. He said he was the author of Article 
2, Section la, the "right of expression" in the State of Montana 
c:des. He said the first day this bill would go into effect, all 
adult rights would be terminated and it would allow adults to 
possess only what children are allowed today to read or view or 
think. (EXHIBIT 31) 

Margaret C. Hollow, Helena, mother of three, grandmother of 
eight, said her family has always had the freedom to choose what 
they pleased to read or see and assured the committee it had not 
hurt any of them. (EXHIBIT 32) 

James Mullan, Billings, represented himself in opposing the bill. 

Arlynn Fishbaugh, Executive Director of the Montana Arts Council, 
said their agency is mandated to uphold artistic expression and 
freedom of artistic expressions. For that reason, she stood to 
oppose HB 83, she said. 

Charles Walk, represented the 75 members of the Montana Newspaper 
Association, and requested that the committee read his written 
testimony. (EXHIBIT 33) 

Chris Imhoff, representing the League of Women Voters of Montana, 
said that her organization is opposed to this bill and submitted 
written testimony. (EXHIBIT 34) 

Kate Cholewa, on behalf of the Montana Womens' Lobby, said their 
organization felt the need for protection from this bill and 
repression, censorship and coercion. 

Bob Hollow, Helena, magazine wholesalers, said the bill would 
cause great concern and submitted written testimony. (EXHIBIT 
35 ) 

Donald H. Kern, Helena, spoke against the bill and reminded the 
committee to get out of the private lives of citizens and get on 
with the business of balancing the budget. He submitted a copy 
of a letter he had written to a local newspaper. (EXHIBIT 36) 

Mark Watson, City Administrator for the City of Billings, said 
they wanted to express their concern for the provisions of the 
bill and impacts such boards as Parks, Library and City Council. 

Gloria Hermanson, representing Montana Cultural Advocacy, a 
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grass-
roots coalition of people statewide, stood In opposition to the 
bill. 

Don Jenni, Biology professor at the University of Montana and 
also a teacher of human sexuality, said he believes that the best 
defense against sex crime is good education. (EXHIBIT 37) 

The following letters were also presented to the committee during 
the hearing in opposition to HB 83 

Carlotta Grandstaff, Hamilton (EXHIBIT 38) 
Ruth Thorning, Hamilton, Reporter, Ravalli Republic (EXHIBIT 39) 
Nicholas Bugosh, Helena (EXHIBIT 40) 
A booklet entitled, "Everything you always wanted to know about 

the movie rating system" (EXHIBIT 41) 
Rusty Stu, Hamilton, Montana Association of Theater Owners (MATO) 
(EXHIBIT 42) 

Mike Blakesley, Forsyth, MATO (EXHIBIT 43) 
Dan Erving, Helena, MATO and Montana Chapter of Video Software 

Dealers Association (EXHIBIT 44) 
Donna Kilpatrick, Laurel, MATO (EXHIBIT 45) 
Stan Smith, Dillon, MATO (EXHIBIT 46) 
Ayron Pickerill, Polson, Polson Theaters (EXHIBIT 47) 
Dan Klusmann, President, Independent Marketing Edge, Bozeman 
(EXHIBIT 48) 
Lou Archambault, Helena (EXHIBIT 49) 
Charles Breth, Helena (EXHIBIT 50) 
Bob Worthy, Helena (EXHIBIT 51) 
Brenda Brewer (EXHIBIT 52) 
The following items were presented after the hearing for 
inclusion into the minutes: 
SENATOR DOHERTY FOR Mary Dykstra, Great Falls (EXHIBIT 53) 
Jacqueline T. Lenmark, Esq., collected signatures (EXHIBIT 54) 
Sally Garrett Dingley (EXHIBIT 55) 
Hennessy's Department Stores (EXHIBIT 56) 

Questions From Committee Members and Responses: 

SENATOR BISHOP said he was disappointed because after all he had 
heard, he did not know what was to be considered obscene and what 
was considered to have artistic merit. 

Dennis Paxinos, Yellowstone County Attorney said that the 
question was really the whole point and the reason why he asked 
for extra resources if the bill passed. He said the bill would 
be challenged Constitutionally under the argument of what has 
artistic merit and what does not. He said the quote by former 
Supreme Court Justice Potter Stewart who said he "knew it when he 
saw it," was not an easy standard to apply. 

SENATOR DOHERTY quoted REPRESENTATIVE HERRON as saying one of the 
bill's provisions was to repeal the section that certain motion 
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picture employees would not be liable for prosecution. He asked 
why he wanted to do that. 

REP. HERRON said the provision was put on by amendment in the 
House Committee. He said there was some concern that overzealous 
prosecutors may find someone innocent involved in the 
transportation 9f films who had no knowledge of what was in the 
containers. 

SENATOR DOHERTY said ;-:e had not heard any explanation of why 
Montana's current obscenity statute isn't working. 

REP. HERRON said that the law enacted in 1972 could have a 
freight train driven through it. No county attorney or 
prosecutor could use this law, he said. He pointed to Page I, 
Line 21-23 of the Montana Laws, and read, "advertised or 
otherwise promoted the sales of obscene materials or material 
represented or held out by him, to be obscene." "Him", he said, 
is the person proposing the bill. He said if the sponsor would 
not see the material as obscene, the county attorney would have 
no options. 

SENATOR DOHERTY asked County Attorney Paxinos if he had testified 
that he already had prosecuted people under the statute. 

Mr. Paxinos stated that he had prosecuted child pornographers. 
~e said it was a much easier, more quanitifialble, easily
measured type of pornography or obscenity. Once the person 
crosses to the age of majority, it is difficult to prosecute, he 
said. 

SENATOR DOHERTY asked Len Munsel if 45 or 22 other states have 
adopted this language, could he provide a list of states, when 
they adopted the rules, and what happened to their sexual 
violence statistics and occurrences after the adoption? 
He said the claim was being made that there is a causal 
correlation between pornography and violence against women and 
children. 

Mr. Munsel said he could certainly do that. He further state-" 
that a number of states indicated that there is a direct 
correlation between the availability of the material and the 
sexual abuse rate in that state. He said he would provide a copy 
of a study in New Hampshire of an analysis of all fifty st~ es. 
They determined the availability of porn:}raphic mate~ials vs. 
the rape rates and they statistically f~_ad a valid correlation 
in 43 of 50 states. The 10 states with the highest rape rates 
were the states with the most pornography available. 
Mr. Munsel also responded to SENATOR DOHERTY'S inquiry about what 
is wrong with current statute. The existing statute is not an 
obscenity statute, he said, because it applies just to children. 
It also h2s a requirement with respect to the knowledge of the 
defendant that is impossible to prove. Under the old statute a 
prosecutor would have to prove that the materials were sold to a 
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child knowing the material was obscene. As the Supreme Court 
pointed out in the Hamling case, that type of requirement is 
impossible to prove because the defendant would be able to say he 
was not brushed up on the law. He said it has not been used in 
22 years. 

SENATOR DOHERTY, further questioned Mr. Munsel about 
Constitutional muster under the federal law and the Montana 
Constitution. Mr. Munsel said one of the attorneys on the other 
side admitted that the bill would pass federal Constitiutional 
muster. In Oregon and Hawaii, they Supreme Court protected 
obscene materials. Since that time, the pornographers have 
challenged every state's Constitution, he said. The states have 
won 25 cases in a row that have said that the state Constitution 
does not extend to obscene material. 

Bob Campbell, said he was the drafter of the right of privacy and 
the right of expression. The right of expression is separate, he 
said. The U.S. Supreme Court has said that this material is 
legal in anyone's home in this nation. Mr. Campbell said that 
Montana does and can have a higher standard than the minimum 
found in the U.S. Constitution. The U.S. Constitution does not 
have the right of privacy, he said, but the Montana Constitution 
does with a higher standard, he argued. He said that we can 
protect our people more than the protection that the United 
States can give us. We have now the right of expression, he 
said. 

SENATOR BARTLETT asked both Dean Smith and Professor Renz about 
the final Subsection on Page 3 of the bill which leaves in the 
current language that local governments listed may adopt 
ordinances and resolutions that are more restrictive as to 
obscenity, and she wanted to know if they would still be 
Constitutional. 

Dean Smith said HB 83 is not as strict as it might be. This 
would allow for counties to expand and try to test the limits of 
the Constitutionality in ways that would not be necessary. He 
said it is clearly Constitutional but they haven't had the 
Supreme Court decide the precise case here in Montana. 

Professor Renz answered that local governments have already 
adopted ordinances that are more strict than the current state 
law. He said that three towns in Lincoln County and Lincoln 
County itself have current ordinances. He said every single 
county and municipality could possibly adopt a counterpart of HB 
83 if they desire to do so. 

SENATOR BARTLETT asked if the ones that had adopted stricter 
ordinances had been upheld as Constitutional. 

Professor Renz said that only one was challenged. The first 
Lincoln County ordinance which, on its face, violated the Miller 
test. That was not declared unconstitutional because while that 
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case was pending, the County amended the ordinance to remove the 
defect. 

SENATOR GROSFIELD asked Professor Renz if a town could adopt a 
rule that is less strict than the 8..-:: on the Montana books? 

Professor Renz paid that HB 83 would adopt a statewide standard 
for obscenity rather than a local standard. As a practical 
matter, he said some communities would probably apply their own 
values to the decision. 

SENATOR GROSFIELD asked Forrest Christian about Internet and how 
this bill would affect them. He said he read a section that 
said, "delivers or otherwise makes available." He asked him to 
expacl on that. 

Forrest Christian responded that Internet provided a connection 
to a global network. There are any number of topics available, 
he said, from law to health information. There is also some 
explicit subject matter. The problem is that while they are 
aware of the content, they are making it available to the pUblic. 
If this law passes, they would have to restructure their 
business. 

SENATOR HALLIGAN asked Professor Renz about the effectiveness of 
the current law. He talked about Miller vs. California and other 
case law, and questioned the knowledge requirement on the part of 
the defendant. 

Professor Renz said that as a defense attorney it would be much 
easier to prove his clients' innocence than under the proposed 
bill. 

SENATOR HALLIGAN asked if a prosecutor could ever obtain a 
convic ion without a confession? 

Professor Renz said that under the old law, it would be a matter 
of circumstantial evidence. It would require a certain degree of 
knowledge and it could be proven through activities and warnings 
by the police or county attorney about the obscene material. 
That would be sufficient, he said. 

CHAIRMAN CRIPPEN asked the sponsor, REPRESENTATIVE HERRON about 
the wording on Page 3, Line 3, "lacking literary or artistic 
value". The educational people are worried about the discretion 
on explicit materials, he said. He wondered why the language for 
"educational materials" wasn't included. He further c~..:.estioned 
if the sponsor would object to that inclusion. 

REPRESENTATIVE HERRON said he would not object, but expressed 
some concern about it. 

Mr. Munsel answered that the reason it was not there because the 
language that came from the Supreme Court said, "literary, 
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artistic, political or scientific value." There are a minority 
of states, he said, perhaps three or four, that have included 
"educational" but the majority have not because of the potential 
for abuse. The hardcore distributors may start distributing the 
same materials under the guise of education. 

CHAIRMAN CRIPPEN asked Mr. Paxinos about the bookstore operator 
who was concerned about his responsibility to know wh?t every 
book contains and maybe it would be offensive enough that the 
county attorney would feel compelled to prosecute. He asked if 
there was a problem with enforcement? 

Mr. Paxinos said it was the most important point of the 
opposition, asking, "where do you draw the line?" He said he 
would be concerned that the county attorney in one area would be 
more zealous than others. He wondered what the standard would be 
in the year 2000? 

CHAIRMAN CRIPPEN asked about implied intent. 

Mr. Munsel said that the critical element here would be 
pandering, which is how the material is displayed, and also 
sexual intent. The Supreme Court has drawn the line for them, he 
said, and they could go no further. The risk that the statute 
would be used for R-rated movies, is an unfounded risk, he said. 
He said there was no risk that the county could go further if 
they go as far as they can under federal regulations. 

CHAIRMAN CRIPPEN asked about bookstore displays. 
could imply intent to that? 

He asked if he 

Mr. Munsel answered, "no." There would be no pandering of the 
material for its intended sexual exploitive nature. 

Professor Renz replied to the same question by saying there is no 
intent provision in this bill so it would be a "knowing" standard 
which is less than intent. The problem would not be that the 
person would not be convicted, he said, the problem is that there 
is nothing that will stop the prosecutor from prosecuting. 

Closing by Sponsor: 

REPRESENTATIVE HERRON thanked the committee for a good hearing 
and closed on HB 83 without further comment. 

{Tape: 3 of 3; Side: A; Approx. Counter: 42.7} 
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Adjournment: CHAIRMAN BRUCE CRIPPEN adjourned the hearing at 
12:45 p.m. 

///-) 
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page'l of 1 
February 8, 1995 

We, .your committee on Judiciary having had under consideration 
SJ 10 (first reading copy -- white), respectfully report that SJ 
10 be amended as follows and as so amended do pass. 

Signed: 
~--~--~~----~~--------~~-Senator Bruce Crippen, Chair 

That such amendments read: 

1. Title, line 9. 
Following: "CIRCUITS" 
Insert: "; AND URGING THE PRESIDENT OF THE UNITED STATES TO PLACE 

.n.. I/jONTAlJA J1JDGE ON ·THE FEDER.ll..L CIRCUIT COlJRT FOR MONTANA" 

2. Page 3, line 17. 
Strike: "Congress" 
Insert: "the President of the United States" 
Following: lion the" 
Insert: "federal circuit 11 

3. Page 3, lines 17 and 18. 
Following: 11 court 11 on line 17 
Strike: remainder of line 17 through "circuit ll on line 18 
Insert: IIfor Montana" 

4. Page 3, line 22. 
Following: IIRepresentati ves, " 
Insert: lithe President of the United States,lI 

-END-

fl<md. Coord. 
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SENATE STANDING COMMITTEE REPORT 

Page"l of 2 
February 9, 1995 

MR. PRESIDENT: 
We, your committee on Judiciary having had under consideration 

SJR 6 (first reading copy -- white), spectfully repor at SJR 
6 be amended as follows and as so amend d do pass. 

That such amendments read: 

1. Page 2, line 25. 
Following: "represent" 

I 

Chair 

Insert: II and that Montana's participation in The Conference of 
the States is contingent on private funding not being used 
for The Conference of the States" 

2. Page 3, line 3. 
Following: first "Senate," 
Insert: "one" 
Following: second "Senate" 
Insert: "and one appointed by the Minority Leader of the Senate" 

3. Page 3, line 4. 
Following : "Representatives," 
Insert: "one" 
Following: "House" 
Insert: "and one appointed by the Minority Leader of the House" 

4. Page 3, line 5. 
Following: "President" 
Strike: "and" 
Insert: " " , 
Following: "Speaker" 
Insert:" the Minority Leader of the Senate, and the Minority 

Leader of the House" 

5. Page 3, lines 5 and 6. 
Following: "designate" on line 5 
Strike: remainder of line 5 through "legislators" on line 6 
Insert: "one legislator" 
Following: "as" 
Insert: "an" 
Following: " alternate" 
Insert: "delegate. The alternate" 
Following: "delegates" 
Strike: " not more than one from each party from each house, 

who" 

~~md. Coord. \~~ Sec. of Senate 341235SC.SRF 



6. Page 3, line 29. 
Following: line 28 

Page 2 of 2 
February 9, 1995 

Insert: "(7) Adoption of this resolution does not constitute and 
may not be construed to be an application by the Legislature 
of Montana for the calling of a federal constitutional 
convention within the meaning of Article V of the United 
States Constitution. The Legislature of Montana opposes any 
possibility of the Conference of the States evolving into a 
federal constitutional convention. The Montana delegation 
appointed under this resolution is not authorized to 
participate in a federal constitutional convention." 

-END-

341235SC.SRF 



SENATE STANDING COMMITTEE REPORT 

Page ··1 of 5 
February B, 1995 

MR. PRESIDENT: 
We, your committee on JUdiciary having had under consideration 

SB 167 (first reading copy -- white), re ectfully report that SB 
167 be amend~d as follows and as so a nd d dopas~. 

That such amendments read: 

1. Title, line 6. 
Following: "MANNERi" 

Signe 

Insert: "PROVIDING FOR LEGISLATIVE REVIEW AND OVERSIGHTi" 

2. Page I, lines 11 and 15. 
Strike: "5" 
Insert: "B" 

3. Page 2, lines 23, 25, and 2B. 
Strike: "5" 
Insert: "B" 

4. Page 2, line 2B. 
Following: "mandates" 

Chair 

Insert: "existing on or adopted after [the effective date of this 
act] that are" 

5. Page 2, line 29. 
Following: "legislature" 
Insert: "i (h) nothing in [sections 1 through B] may be 

construed to create a private cause of action" 

6. Page 3, line 1. 
Strike: "5" 
Insert: "B" 

7. Page 3, line 4 through page 4, line 3. 
Following: "governments." on line 4 
Strike: remainder of line 4 through "103-227." on page 4, line 3 

B. Page 4, line 5. 
Strike: subsection (3) In its entirety 

9. Page 4, lines 26 and 27. 
Following: "5." on line 26 
Strike: the remainder of line 26 through "council" on line 27 
Insert: "Requirement for budget recommendation -- reporting on 

a h~d. Coord. 
~ Sec. of Senate 331707SC.SRF 



federal mandates ll 

10. Page 4, line 27 through page 5, line 22. 
Following: IIs~vings.1I on page 4, line 27 

Page 2 of 5 
February 8, 1995 

Strike: the remainder of line 27 through II (d) II on page 5, line 22 

11. Page 5, lines 23 and 24. 
Following: II, the II 
Strike: the remainder of line 23 through IIcommittee ll on line 24 
Insert: II governor II 

12. Page 5, line 26. 
Following: lIintent of ll 
Strike: II the II 
Insert: II applicable II 
Following: II federal" 
Strike: II statute II 
Insert: II statutes II 

13. Page 5, line 28. 
Strike: lIoffice of budget and program planning and the 

legislative finance committee" 
Insert: IIgov ernor ll 

14. Page 6, line 1. 
Strike: lIoffice of budget and program planningll 
Insert: II governor II 

15. Page 6, lines 2 and 3. 
Following: lIin ll on line 2 
Strike: the remainder of line 2 through "committee ll on line 3 
Insert: lithe governor's budgetll 

16. Page 6, lines 4 through 6. 
Strike: subsection (3) in its entirety 

17. Page 6, lihe 8. 
Strike: IIRequests for information ll 

Insert: II Informa tion II 

18. Page 6, line 9 through page 7, line 5. 
Strike: II (1) II on line 9 through II (3) II on page 7, line 5 
Insert: II (1) " 

19. Page 7, line 5. 
Following: liThe II 
Strike: II requests for ll 
Following: II toll 

331707SC.SRF 



Strike: "this section" 
Insert: "[section 5]" 

20. Page 7, l{nes 5 and 6. 
Following: "must lIon line 5 

Page 3 of 5 
February 8, 1995 

Strike: the remainder of line 5 through "responses" on line 6 

21. Page 7, line 6. 
Strike: "staff of the legislative council and the office of 

legislative fiscal analyst by" 
Insert: "governor" 

22. Page 7, line 7. 
Strike: "October 15, 1995" 
Insert: "prior to the governor's preparation of the state budget 

for the ensuing biennium" 
Strike: "staff of the legislative council and the office of 

legislative fiscal analyst" 
Insert: "governor" 

23. Page 7. 
Following: line 9 
Insert: "(2) In considering the legality or cost-effectiveness 

of a federal mandate, federal statute, or state program, the 
governor may request assistance from the legislative council 
or its staff, but assistance is at the discretion of the 
legislative council." 

24. Page 7, lines 11 and 12. 
Following: "The" on line 11 
Strike: the remainder of line 11 through "analyst" on line 12 
Insert: "governor" 

25. Page 7, lines 12 and 13. 
Following: "received" on line 12 
Strike: the remainder of line 12 through "prepared" on line 13 

26. Page 7, line 13. 
Strike: "6" 
Insert: 
Strike: 

"5 " 
"jointly" 

27. Page 7, lines 14 and 15. 
Strike: ", the legislative council, and 

committee on or before December 1, 
Insert: "and the legislature meeting in 

28. Page 7, lines 16 and 17. 

the legislative finance 
1995, " 
its next regular session" 

331707SC.SRF 



Following: "regarding" on line 16 

Page 4 of 5 
February 8, 1995 

Strike: the remainder of line 16 through "( i) 11 on line 17 

29. Page 7, rine 17. 
Strike: "committeesll 
Insert: 11 state 11 

30. Page 7, line 18. 
Strike: "or" 
Insert: 11 and 11 

31. Page 7, lines 19 through 22. 
Strike: subsection (ii) in its entirety 

32. Page 7, lines 23 and 24. 
Strike: "recommended" on line 23 through "analyst" on line 24 
Insert: "submitted to the governor" 

33. Page 7, lines 24 through 26. 
Following: 11 section" 
Strike: the remainder of line 24 through "required" on line 26 

34. Page 7, line 29. 
Following: "mandate 11 

Insert: "and may direct the attorney general to vigorously 
represent the state of Montana in any action that results 
from or that is necessary to effect the executive order" 

35. Page 7. 
Following: line 29 
Insert: "NEW SECTION. Section 8. Legislative review and 

oversight. (1) In exercising its authority as an equal 
branch of state government, the legislature may conduct any 
legal review or fiscal analysis that it considers necessary 
to effect the purpose and intent of [sections 1 through 8] . 
The governor, the director or chief executive officer of any 
agency within the executive branch, or any officer listed in 
Article VI, section 1, of the Montana constitution shall, 
upon request by the legislature, immediately provide any 
information prepared, compiled, developed, detailed, 
described, referenced, analyzed, reported, or in any other 
manner considered in conjunction with [sections 1 through 
8] . 

(2) In receiving the information described in 
subsection (1), the legislature is bound by the provisions 
of Article II, sections 9 and 10, of the Montana 
constitution. 

331707SC.SRF 



Page 5 of 5 
February 8, 1995 

(3) For the purposes of this section, the legislature 
includes the senate and the house of representatives, acting 
jointly or separately, and includes the legislative council. 

(4)' The legislature may request the assi~tance of any 
staff employed by the legislature." 

Renumber: subsequent sections 
-END-

331707SC.SRF 



SENATE STANDING COMMITTEE REPORT 

. 1-1R. PRESIDENT: 

Page"l of 2 
February 8, 1995 

We, your committee on Judiciary having had under consideration 
SB 218 (first reading copy -- white), respectfully report that SB 
218 be amended as follows and as so amended do pass. 

Signed:~ ______ ~ ________ ~ ________ ~~_ 
Senator Bruce Crippen, Chair 

That such amendments read: 

1. Title, lines 6 and 7. 
Following: "TENANT;" on line 6 
Strike: remainder of line 6 through "SPACE;" on line 7 

2. Title, line 7. 
Following: "REVISING" 
Strike: "GROUNDS" 
Insert: "NOTICE REQUIREIYjENTS" 

3. Title, line 9. 
Strike: "70-24-427," 

4. Page 2, lines 19 and 22. 
Following: "time. 11 

Insert: "This subsection does not apply to a rental agreement 
involving a tenant who rents space to park a mobile home but 
who does not rent the mobile home." 

5. Page 3, line 1. 
Following: llhome," 
Strike: 11 if rent remains unuaid 3 days after the tenant has 

received" 
Following: "period" 
Insert: 11 period 11 

6. Page 3, line 2. 
Following: "w" 
Strike: 11 I the landlord may terminate the rental agreement 11 

Insert: "is" 

7. Page 3, lines 2 and 3. 
Following: "days" on line 2 
Strike: remainder of line 2 through "notice" on line 3 

8. Page 3, lines 15 through 29. 
Strike: section 3 in its entirety 
Renumber: subsequent sections 

/V~ 
{/(/ . Amd. Coord. 

. ~Sec. of Senate 331502SC.SRF 



Page 2 of 
February 8, 199_ 

9. Page 4, line 4. 
Following: "70-24-422" 
Insert: ", except as specifically provided in this section," 

10. Page 4, line 9. 
Following: "70-24-422" 
Strike: II;" 
Insert:" For this subsection (1) (b), the notice period 

referred to in 70-24-422(1) is 30 days." 

11. Page 4, line 16. 
Following: "rule" 
Strike: ";" 
Insert:" For this subsection (1) (e), the notice period 

referred to in 70-24-422(1) is 60 days." 

12. Page 4, line 20. 
Following: "premises" 
Strike: "," 
Insert:" For this subsection (1) (g), the notice period 

referred to in 70-24-422(1) is 30 days. 
(h) " 

13. Page 4, line 22. 
Strike: "(h)" 
Insert: "(i)" 

14. Page 4, line 26. 
Strike: "(i)" 
Insert: "( j ) " 
Following: "met" 
Strike: "; or" 
Insert:" For this subsection (1) (j) I the notice period 

referred to in 70-24-422(1) is 180 days." 

15. Page 4, line 27. 
Strike: ,,( j ) " 
Insert: "(k)" 

16. Page 4, lines 27 and 28. 
Follm"'ing: "business" on line 27 
Strike: remainder of line 27 through "other" on line 28 
:- _sert: "a legitimate business reason" 

-END-

-

331502SC.SRF 



SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
February 8, 1995 

We, your committee on Judiciary having had under consideration 
SB 286 (first reading copy -- white:) irl!~ pectfully repor - that SB 
286 do pass. . d 

Signe~~-4'=-~~ ____ ~ __ ~ 
Senator Bruce Cr; 

(5. TAmd. Coord. 
~ Sec. of Senate 331422SC.SRF -.--
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MR. PRESIDENT: 

Page'l of 1 
February 8, 1995 

We, your committee on JUdiciary having had under consideration 
SJ 10 (first reading copy -- white), respectfully report that SJ 
10 be amended as follows and as so amended do pass. 

Signed: 
~--~--~~----~~--------~~ 

Senator Bruce Crippen, Chair 

That such amendments read: 

1. Title, line 9. 
Following: "CIRCUITS" 
Insert: "i AND URGING THE PRESIDENT OF THE UNITED STATES TO PLACE 

A Iv'IONTANA JUDGE ON THE FEDERAL CIRCUIT COURT FOR MONTANA" 

2. Page 3, line 17. 
Strike: "Congress" 
Insert: "the President of the United States" 
Following: "on the" 
Insert: "federal circuit" 

3. Page 3, lines 17 and 18. 
Following: "court" on line 17 
Strike: remainder of line 17 through "circuit" on line 18 
Insert: "for Montana" 

4. Page 3, line 22. 
Following: "Representatives," 
Insert: "the President of the United States," 

-END-

fI<~d. Coord. 
~Sec. of Senate 331501SC.SPV 
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Ennen rw,_._"?::: ______ _ 
O"T :2 - j' - Y J / l.t,I,.-_____ ............. ~ .... _. ,_ 

SENATE STANDING COMMITTEE REPOR~, ~':l_ .. _d~~. 2£ ___ . 

. MR. PRESIDENT: 

Page ,1 of 2 
February 8, 1995 

We, your committee on Judiciary having had under consideration 
SB 218 (first reading copy -- white), respectfully report that SB 
218 be amended as follows and as so amended do pass. 

signed:~ __ ~ __ ~~ ____ ~~ ______ ~~~ 
Senator Bruce Crippen, Chair 

That such amendments read: 

1. Title, lines 6 and 7. 
Following: "TENANT i" on line 6 
Strike: remainder of line 6 through "SPACEi" on line 7 

2. Title, line 7. 
Following: "REVISING" 
Strike: "GROUNDS" 
Insert: "NOTICE REQUIREMENTS" 

3. Title, line 9. 
Strike: "70-24-427," 

4. Page 2, lines 19 and 22. 
Following: "time." 
Insert: "This subsection does not apply to a rental agreement 

involving a tenant who rents space to park a mobile home but 
who does not rent the mobile home." 

5. Page 3, line 1. 
Following: "home," 
Strike: "if rent remains unpaid 3 days after the tenant has 

received" 
Following: "period" 
Insert: "period" 

6. Page 3, line 2. 
Following: "w" 
Strike: ", the landlord may terminate the rental agreement" 
Insert: "is" 

7. Page 3, lines 2 and 3. 
Following: "days" on line 2 
Strike: remainder of line 2 through "notice" on line 3 

8. Page 3, lines 15 through 29. 
Strike: section 3 in its entirety 
Renumber: subsequent sections 

~/~ Amd. Coord. 
~sec. of Senate 331502SC.SRF 



9. Page 4, line 4. 
Following: "70-24-422" 

Page 2 of 2 
February 8, 1995 

Insert: ", except as specifically provided in this section," 

10. Page 4, line 9. 
Following: "70-24-422" 
Strike: ";" 
Insert:" For this subsection (1) (b), the notice period 

referred to in 70-24-422(1) is 30 days." 

11. Page 4, line 16. 
Following: "rule" 
Strike: ";" 
Insert:" For this subsection (1) (e), the notice period 

referred to in 70-24-422(1) is 60 days." 

12. Page 4, line 20. 
Following: "premises" 
Strike: "," 
Insert:" For this subsection (1) (g), the notice period 

referred to in 70-24-422(1) is 30 days. 
(h) " 

13. Page 4, line 22. 
Strike: "(h)" 
Insert: "(i)" 

14. Page 4, line 26. 
Strike: "(i)" 
Insert: "( j ) " 
Following: "met" 
Strike: "i or" 
Insert:" For this subsection (1) (j), the notice period 

referred to in 70-24-422(1) is 180 days." 

15. Page 4, line 27. 
Strike: "( j ) II 

Insert: "(k)" 

16. Page 4, lir.es 27 and 28. 
Following: "business" on line 27 
Strike: remainder of line 27 through "other" on line 28 
Insert: "a legitimate business reason" 

-END-

331502SC.SRF 
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. . :rf!~ ~n.... SJ/f ~3 Amendments to Senate JOlnt Resolutlon No~ cr----~-.--~ ......... 
First Reading Copy 

For the Committee on Judiciary 

Prepared by Valencia Lane 
February 8, 1995 

1. Page 2, line 25. 
Following: "represent" 
Insert: "and that Montana's participation in The Conference of 

the States is contingent on private funding not being used 
for The Conference of the States" 

2. Page 3, line 3. 
Following: first "Senate," 
Insert: "one" 
Following: second "Senate" 
Insert: "and one appointed by the Minority Leader of the Senate" 

3. Page 3, line 4. 
Following: "Representatives," 
Insert: "one" 
Following: "House" 
Insert: "and one appointed by the Minority Leader of the House" 

4. Page 3, line 5. 
Following: "President" 
Strike: "and" 
Insert: H," 
Following: "Speaker" 
Insert: ", the Minority Leader of the Senate, and the Minority 

Leader of the House" 

5. Page 3, lines 5 and 6. 
Following: "designate" on line 5 
Strike: remainder of line 5 through "legislators" on line 6 
Insert: "one legislator" 
Following: "as" 
Insert: "an" 
Following: "alternate" 
Insert: "delegate. The alternate" 
Following: "delegates" 
Strike: " not more than one from each party from each house, 

who" 

6. Page 3, line 29. 
Following: line 28 
Insert: "(7) Adoption of this resolution does not constitute and 

may not be construed to be an application by the Legislature 
of Montana for the calling of a federal constitutional 
convention within the meaning of Article V of the United 
States Constitution. The Legislature of Montana opposes any 
possibility of the Conference of the States evolving into a 
federal constitutional convention. The Montana delegation 

1 sjr00603.avl 



appointed under this resolution is not authorized to 
participate in a federal constitutional convention. II 

2 sjr00603.avl 
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BEFORE THE SENATE JUDICIARY COMMITTEE' ,,"_ .... - ..... . J! .. ...t.. 
._- v ..... ...,......",.. 

IN SUPPORT OF 

HOUSE BILL NO. 83 

February 8, 1995 

Chairman Crippen and members of the Committee, my name is 

Rodney K. smith. I serve as Dean and Professor of Law at The 

University of Montana School of Law. I am before the Committee 

today, however, as a constitutional lawyer, a husband and father. 

My views should not be attributed to my employer. 

As one who cares deeply about the First Amendment of the 

Constitution, I want to emphasize that H.B. 83 is constitutional. 

It is modeled after decisions rendered by the Supreme Court. It 

will be upheld, if challenged. Under this legislation, Montanans 

serving on juries will decide whether material is obscene based on 

established lega.l doctrine. I think Montanans should be given this 

right. 

When passed, this bill will be enforceable. Only the most 

violent and explicit sexual material will be illegal. Playboy will 

not be obscene; a film focusing on a violent rape in front of a 

masturbating bystander will be. 

In the report of the Attorney General's Commission on 

Pornography, Frederick Schauer, a respected constitutional lawyer 

who teaches at The University of Michigan, noted that, "clinical 

and experimental research" is "virtually unanimous" that "exposure 

to sexually violent materials has indicated an increase in the 



likelihood of aggression," and that there is "a causal relationship 

between exposure to material of this type and aggressive behavior 

toward women." If law enforcement focuses on this type of 

material, as it must, enforcement will not only be possible but 

will also lead to a decline in the incidence of abuse, rape and 

violence against women and children. If rape and abuse decline 

overall, as has been the case in jurisdictions in which such 

legislation is enforced, law enforcement will experience a net gain 

in terms of their resources available for dealing with crime. 

The major argument raised against this legislation is that its 

passage would diminish liberty in Montana. This is not true. 

Liberty issues arise as to the following categories of 

individuals: those who profit from the sale of obscene material; 

those who participate in producing such material; thos,? who consume 

such material; and, those who are harmed as a consequence of 

someone else I s use of such material. A careful examination of each 

of these categories will reveal that, on the whole, liberty will be 

diminished only if you fail to adopt H.B. 83. 

The liberty of those who profit financially from the 

widespread sale of obscene material will be diminished with passage 

of H.B. 83, much as a drugdealer loses income when the sale of 

illicit drugs is limited. This loss of liberty to make a profit 

off of the misery of another is minimal when compared to the 

liberty lost when no limits are placed on the sale, distribution 

and use of obscene material. 

The next group that may lose as a result of adoption of H.B. 

83 are those who participate in the production of obscene material. 
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Producers and participants will suffer financial loss, if they are 

not permitted to distribute obscene materials. However, given 

extensive evidence that many participants are coerced into 

participation in producing such material, often through drugs and 

brutalization, their liberty will ultimately be enhanced by H.B. 

83. Many women who participate in such films are hardly more than 

children, often runaways, who fall into the grip of the purveyors 

of obscene material. These young people are robbed of their 

dignity and their capacity to become expressive free 

individuals. 

It is not surprising, therefore, that those who argue against 

H.B. 83, primarily focus on the right of the consumer to entertain 

himself with obscene material. This freedom must, however, be 

evaluated in light of evidence of the addictive and harmful nature 

of obscene material. Research further indicates that the major 

consumers of such material are young men, ages 12-17. Those young 

men are still developing their expressive capacity or freedom. For 

that reason, courts have regularly held that they may be prevented 

from making certain choices, while a minor. Exposure to obscene 

material, which has addictive capacity and provides young men with 

a twisted view of male-female relationships, is precisely the kind 

of activity that is regulated. We even regulate the use of certain 

addictive material, or material that may do damage to another, 

among consenting adults, especially when that material is likely to 

find its way into the hands of children unless it is regulated. 

H.B. 83 recognizes reality -- children consume and are harmed by 

obscene material and seeks to regulate that reality in a 



sensible manner. To do so increases the capacity of young people 

to become expressive individuals and thereby increases freedom. 

The final category to be considered is that of individuals, 

largely women and children, harmed by widespread distribution of 

obscene material. There is much evidence of a strong correlation 

between exposure to sexually violent or obscene material and acts 

of violence against women and children. Those who are subjected to 

such violence lose their freedom in profound ways. 

I have a nephew who, as a child, was sexually abused by a 

neighbor. He still struggles, at great cost, to regain his 

freedom. Many women have also been victimized, in ways that make 

it very difficult for them to reclaim even the most rudimentary 

freedom in their lives. Their freedom outweighs the right of 

individuals to be titillated by exposure to obscene material. 

Furthermore, as Canada has already determined, widespread 

dissemination degrades women in ways that deprive them of equality. 

In closing, I plead with you to do the right thir.~ and pass 

H.B. 83. Freedom will be enhanced and much harm will be avoided, 

with adoption of this bill. 

Thank you. 
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Over the years leaders of The Church of Jesus Christ of Latter-day Saints have 
repeatedly warned in plainest terms of the growing deluge of pornographic 
material that is pouring across the world with increasing momentum and 
devastating impact. Its pervasive, immoral, and destructive influence is felt in 
the media, the workplace, conversations, social activities, and homes in every 
land. Pornography is so insidious it is difficult to assess the negative impact it 
has upon each one of us, our families, and our communities. 

Because of the additive nature of pornography, social scientists tell us that at first 
one may simply tolerate its existence, then unconsciously come to accept it until 
moral feelings become desensitized, no longer outraged at its content. 
POll1ography is a poison to the mind and spirit, ruining the lives and homes of 
innocent men, women, and children. It is not a victimless crime. It degrades and 
exploits in a most ugly and corrupt fashion. Pornography is utterly without 
redeeming social value and it is sad that decent people are thrown into this filthy 
arena of mental and spiritual pollution. While pornography is a moral issue, it 
is also an issue of survival - survival for the individual, the family, and the 
nation. 

The counsel and warnings from our leaders concerning these sordid elements 
have been clear and consistent. IYlembers of our Church are urged to not only 
resist the widespread plague of pornography, but to join with others of good will 
to support efforts to adopt reasonable and constitutional laws and regulations to 
reduce and remove the corrupting influence of pornography from our society. 
We call upon lawmakers to be aware of the dangers posed by the production and 
distribution of obscene and pornographic materials, under whatever guise, and to 
stand in defense of those virtues which, when practiced in the past, made men 
and women and nations strong and free. 



Senate Judiciary Committee 
Honorable Senator Bruce Crippen, Chairman 

Mr. Chairman, my name is Gary Randall. I am the Senior Pastor of Florence Baptist Church in 
Florence Montana. 

I would like to thank you and your committee for your time this morning concerning this very important 
piece oflegislation, House Bill 83. 

I stand before you this morning representing a large congregation of people who are very much 
concerned about the spread of obscene materials, and the hann these materials are causing. 

I also stand before you this morning as a victim. When I was 7 years old I was introduced to hard core 
pornography by an older friend whose Father had a large and varied collection of these magazines. 
What began as two young boys looking at the "girlie magazines" led me into years of misery, 
desensitizing and the total distortion of what was right and wrong. 

Sex was portrayed to me as just a physical relationship without love. Vulgar language was used to 
articulate every nasty idea possible. Incest and sodomy was depicted as being OK, with magazines 
devoted entirely to sex between family members. During this same time my Father was sexually 
abusing me, an abuse which lasted until I was 11 years old. I remember being paralyzed to resist him 
because the images that were already in my mind, somehow justifiably said to me "this was the way it 
was suppose to be" even though deep inside it didn't seem right. 

As the years went on, and even after I was married my ovm collection of hard core porn grew. I was 
ashamed of it, and kept it hidden as most do, but, on a daily basis what I viewed distorted and 
desensitized my whole way of thinking concerning sex and women. I learned there was nothing 
criminal about Rape, after all in reality everyone knew that "NO" was really just a game of "Hard to 
get" and that what she really meant was "YES." .-

This way of thinking was a reality to me, and came about by what I saw and read and experienced 
first hand! Sadly there was nobody there for me. Now as a Father and Grandfather, I am very 
concerned, that even in light of my story and the stories of many others who are victims, we may still 
have so little re£ard for the protection of the minds and lives of our next generation, that we have to 
discuss and debate the issue of obscenity as if it really had some kind of value in our society, 

As a victim, I ask the you Mr. Chairman: "Wlll obscenity make our young people coming up better 
citizens?" "Jflll it make the family and home stronger?" When it has destroyed my childhood and 
left me a scarred victim, I feel compelled to ask "in what way does obscenity benefit our society?" 

~lr. Chairman, some \v111 argue that "You cannot legislate JHorality, what's right for you may not be 
right for me. " 

The word "JHorality" by Webster's definition means" Rules of right conduct." Rules of right conduct 
are reflected in the laws of our land which are made and passed by our elected Law Makers. 
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Every single Law we have sets a Moral standard for judging Right and Wrong conduct for the 
citizens of Montana. They are there for the improvement of our State, and the protection of it's people. 
Everyone of us ultimately then, makes a moral decision to obey or disobey the law. 

Some will argue -'lr. Chairman, that State Law Enforcement Agencies and the Court System are 
already over-burdened, and could not possibly enforce these new laws. I appreciate this concern, 
because we have some officers which attend regularly at Florence Baptist Church. I must state 
however, that the Laws of our land are not, and should not be made on the basis of the ability to 
enforcement them. . 

If they were made on that basis, we would have to legalize Drugs, D.U.I., Speeding, Robbery and a 
whole host of other crimes simply because far more get away then ever get caught, and there will never 
be enough Law enforcement Officers to catch them all. 

Lastly Mr. Chairman, some will stand before you and argue that House Bill 83 constitutes 
"Censorship" and a destroying of the 1st Amendment to the Constitution. 

The word "CellSorship" is defined as the "choice of something right over something that is wrong." 
But, the question then is asked""Wlw makes that Choice?" 

Strange that it is always the Press and TV Media or in this case Magazine & Video publishers and 
distributors who scream the loudest about censorship and the 1st Amendment. Is it not the Editors and 
Station Managers who decide what you and I \\'ill read and see in any Newspaper or magazine or what 
we \\'ill see on TV? Based on what they feel is right, they daily exercise their censoring powers. 

Mr. Chairman, the ones who \\'ill cry to you about "CENSORSHIP", are not at all worried about 
censorship, they are not at all concerned about "Loosing their rights~ The whole issue to them is about 
losing money! 

We must remind ourselves that the Freedoms that our Constitution guarantee, come \\'ith individual 
and corporate responsibility. And it is the exercise of this responsibility \\'ith regard to the whole of 
our State, that ensures all of us that our freedoms \\'ill remain intact, and not perverted nor eliminated. 

Many States have already enacted similar Legislation into law to prevent future victims. Had legislation 
such as H.B. 83 been in place when I was a yOl:'1g man, I would not stand before you this morning as a 
victim. It is time to do something to protect our children and grandchildren from becoming victims 
also. 
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Yesterday I counted at least 7 bills this session that had to do with sex offender crimes and they were 
introduced from both sides of the aisles. Victims and their families have testified to the horrors they 
have faced and will live with for the rest of the lives. HB 83 is a bill that will give Montana's laws 
the teeth to remove obscenity from the market place because Senator Herron has recognized and is 
willing to go to the root cause. There is a link between obscenity and sexually deviant behavior. 
U. S. News and World Report in its November 14, 1994 edition reported that a study by Richard 
Drake, an assistant professor at BYU's College of Nursing, reveals that pornography consumption 
can be as 'mood-altering' and 'addictive' as narcotics. "For too long health care professionals have 
buried their heads in the sand with regard to the health risks of porn consumption," says Drake. He 
said that from the growing body of research, investigators have found that repeated exposure to 
pornography not only leads men to minimize the evil of sexually assaulting women, but influences 
females to trivialize rape as well. "The consensus is that pornography desensitizes all viewers 
to previously held standards." 

When HB 83 came before House Judiciary I canvassed the video stores to see if I could purchase 
obscenity. I was shocked at how easy it was and that I found it within blocks of a local primary 
school. I brought it in a brown paper bag. A lobbyist for the video industry, when asked if what was 
in the bag by Rep. Molnar said he couldn't tell ifit was obscenity or not, a lawyer would be needed. 
But that lobbyist told me later privately he was surprised I had found that stuff, that when he had 
quit selling it in his store he had walked away from $50,000 a year clear profit. Video store owners 
know exactly what is obscenity and what is not, I did when I saw it for sale ......... and profit is 
the motive for the huge misinformation campaign waged against the passage of this bill. 

This session I have visited on several occasions with a member of the Montana Parole Board. If sex 
offender parolees (with at least some if not all sexual offenders) are found in the possession of 
pornography that is considered a violation of their parole and they are returned to prison. The 
Montana Parole Board obviously sees a link between the use of obscenity and sexually deviant 
behavior. 

This bill is solid constitutionally, it is good public health, and good public policy. Cut through the 
hysteria and vote for the innocent little boy and girl who live down the street from you. Give a 'do 
pass' to HB 83. 



Terry Crooks 
662 Cherry Creek Rd. 
Libby, Montana 59923 
February 8, 1995 

To the Senate Judiciary Committee and Senator Bruce Crippen: 

Having been a resident of Lincoln County for mor~ than 
twenty-two years, I have experienced the county before and 
since the passing of our obscenity law. 

Before the law was passed, the opposition to this law 
presented arguments focused on the uneducated. They used 
paranoia and hysteria to convince people that if our law was 
passed we would have some type of communigt police state. 
Our citizens were warned that our libraries would come under 
attack and that classic books such as Huc~ Finn and The 
Grapes of Wrath would be removed from the shelves. We were 
told that the movie theaters would be shut down for showing 
"R" rated movies and that the swimsuit is::aue of Sports 
Illustrated would be illegal to own. Such lies are the only 
tool those who support the industry of commercial nudity can 
use to convince an unsuspecting and uneducated population 
that they have a legitimate case. 

In Lincoln County we have the following: 

11 libraries 

12 video stores 

3 movie theaters 
1 drive-in 

Not one book has been removed from 
these libraries. 

Not one video has been removed from 
these stores. (R, PG-13, PG, G) 

Not one theater has be~n shut down. 

We do have an absence of obscene material in the form of 
printed material and videos in the community. 

Please remember these facts in your consideration of a state 
obscenity law. 

Sincerely, 
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MontanaCatholic Conference 

February 8, 1995 

Chairman Crippen, members of the committee, my name is Sharon Hoff 

representing the Montana Catholic Conference. In that capacity, I act as liaison for 

Montana's two Roman Catholic Bishops on matters of public policy. The Montana 

Catholic Conference stands in support ofHB-83. 

That the Catholic Church is not puritanical, nor prudish, nor philistine is manifest 

from its age-old patronage of the fine arts, of music, and ofliterature. The paintings and 

sculptures of churches of Catholic Europe prove that the Church itself often displays the 

nude human body in its sacred shrines. Christian literature deals \vith adult themes in all 

their misery and glory. Catholic culture includes a rich appreciation of the joys of sex, 

wine, food, and conviviality as gifts of a good Creator: it is not dualist, Manichean, or 

Victorian. Therefore, it favors the freedom of artists to exercise their gifts of imagination 

for the enrichment of human life. 

Obscene material, however, is as different from art as prostitution is from 

romance. Its purpose is not creativity, but profit, making money out of the loneliness and 

frustration of sex \vithout love. And it is a very big business, one \\hich today more and 

more permeates our whole society and gives to contemporary life a nastiness and ugliness 

that is at the very opposite of joy. The Catholic Church opposes obscenity not because it 

fears human sexuality or wants to take the joy out of life, but because it is an abuse of 

what is 1110st tender and intimate in human beings. 

In his January, 1992 address to the Religious Alliance Against Pornogaphy, (an 

interreligious group including representatives of the Jewish, Catholic, Greek Orthodox, 

0--------------------------------------------------------------0 
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Protestant and Monnan communities) Pope John Paul II states that "By reducing the body 

to an instrument for the gratification of the senses, pornography frustrates authentic 

moral grO\vth and undermines the development of mature and healthy relationships. It 

leads inexorably to the exploitation of individuals, especially those who are most 

vulnerable, as is so tragically evident in the case of child pornography." 

The young and immature are especially vulnerable and the most likely to be 

victimized. Obscenity and sadistic violence debase sexuality, corrode human 

relationships, exploit individuals--especially women and young people--undermine 

marriage and family life and weaken the moral fiber of society itself. We urge the 

committee's support of HB-83. Thank you. 
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WORKING TOGETHER: 

American Baptist Churches 
of the Northwest 

Christian Churches 
of Montana 

(Disciples of Christ) 

Episcopal Church 
Diocese of Montana 

Evangelical Lutheran 
Church in America 

Montana Synod 

)res~terian Church (U. S. A.) 
Glacier Presbytery 

Presbyterian Church (U. S. A.) 
Yellowstone Pres~tery 

Roman Catholic Diocese 
of Great Falls· Billings 

Roman Catholic Diocese 
of Helena 

United Church 
of Christ 

Mt.-N. Wyo. Cont. 

United Methodist Church 
Ye::owstone Conference 

TESTIMONY OF DAVID HEMION 
LEGISLATIVE LIAISON 
MONTANA ASSOCIATION OF CHURCHES 
HB 83 
SENATE JUDICIARY COMMITTEE 
FEBRUARY 8, 1995 

The Montana Association of Churches represents eight of 
Montana's largest Christian denominations. These include: 

American Baptist Churches of the Northwest 
Christian Churches (Disciples of Christ) in Montana 
Episcopal Church - Diocese of Montana 
Evangelical Lutheran Church in America - Montana Synod 
Presbyterian Church (U.S.A.) - Glacier and Yellowstone 

Presbyteries 
Roman Catholic Dioceses of Great Falls/Billings and 

Helena 
United Church of Christ - Montana and Northern Wyoming 

Conference 
United Methodist Church - Yellowstone Conference. 

The Montana Association of Churches believes in the dignity 
of human beings, recognizing that, as Christians, we revere 
the sacred sexual relations between men and women which we 
feel to be God-given. We urge the Legislature to resist any 
interest or influence which will cheapen, degrade or exploit 
that relationship for any purpose. 

For that reason we endorse the enactment of HB 83. 
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My name is Kathleen Holmer. I am wri ting this in s{ipp'dd!l-!J' __ _ 
of House Bill 83 that you are considering in your committe~ 'Z-~-9~ -... '-"---"'~--~--~~..----.~ '-
today. 
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I am a native of Montana, born and raised in the Great 

Falls area. I graduated from the University of Montana with 
a B.A. degree and secondary school teaching certification. With 
the exception of the time I spent in Viet Nam working for the 
American Red Cross and the time my husband and I lived in other 
states during his military service, I have spent my entire life 
in Montana. I love this state and would not choose to live 
elsewhere. However, the Montana I grew up in was a much safer 
place than the one I have raised my three sons in. I plead with 
you to make it safer for my future grandchildren. 

By choice I have chosen to be a full time wife and mother 
to our three sons, who range in age from 14 to 21. I have, 
however, also dedicated much of my life to the education of 
children by teaching children in The Church of Jesus Christ 
of Latter Day Saints and as a volunteer in many capacities for 
the Boy Scouts of America. For the past 85 years the Boy Scouts 
of America had been indisputably one of the most effective 
educators of our nation's youth. 

It is as a result of my involvement with Boy Scouts of 
America that I have become aware of the issues you are dealing 
with today. In 1988, Boy Scouts of America established a Youth 
Protection Program to combat the evils of child abuse. This 
program involved an extensive strategy to prevent access by 
abusers to the youth within the Boy Scouts of America. Cub 
Scout Day Camp Director in the Bitterroot District it became 
my responsibility to implement The Youth Protection Program. 
One of my responsibilities was and continues to be training 
adult leaders who have contact with boys in the Scouting movement 
within the Bitterroot District and sometimes on a Council wide 
basis. It is as a result of this experience that I have become 
increasingly aware of the connection between obscenity and 
child abuse. I now also realize it goes much farther than child 
abuse, but also has a direct connection to rape and a broad 
spectrum of crime in our society. 

I have also become aware that nine of my personal friends 
are victims of child abuse and that has forced me to become 
even more involved in the fight to stop this pervasive evil 
in our society. For me the victims of child abuse have names 
and faces and I can not turn my back on their pain. Their pain 
lasts a life time even with extensive counseling from trained 
professionals. I have seen it rip families apart. It's results 
are devastating! 

Through the Youth Protection Training I have become aw~re 
of the connection between obscene material and pedophiles, 
who are individuals who prefer children as sexual partners. 



One pedophile will literally victimize hundreds of children 
in his lifetime. (About 98% are men.) The more one studies 
and understands how pedophiles operate, the more one realizes 
that pornography is a staple in their seduction process. I 
will not elaborate because this process of seduction is well 
documented in study after study. Suffice it to say that edophiles 
are master manipulators and obscenity is one the main tools 
in that process of manipulation. Children are one of the main 
victims of pornography. 

In actuality the first victims are the participants, i.e. 
the people used in the production of the material. They are 
not willing participants, but rather are forced by coercion 
or are drugged in order to convince them to perform as they 
do. 

The third victims are the consumers of pornography. Because 
twelve to sevEnteen year old boys are most vulnerable to this 
material due to their natural curiosity about sexuality, the 
pornography industry targets them. If they can addict a young 
boy, they have a user for a lifetime. Dr. Victor Cline, and 
expert in this field describes a four step pattern in the 
addiction process. 

Step 1: Addiction to the material and repeated return 
to it for sexual excitement. 
Step 2: Escalation and the individual's need for more 
explicit, deviant and sexually shoc~ing material to achieve 
same level if sexual stimulation. 
Step 3: Desensitization towards initially gross and 
shocking material so that, in time, this material becomes 
acceptable and desirable to the viewer. 
Step 4: Increased tendency to start acting out sexual 
activities seen in pornography, fantasy is no longer 
s~fficient to arouse. 

This group, in addition to children in general, is of 
special interest to me because this is the age of boys that 
I have dedicated much of my life to teaching the values of the 
Scouting movement. Obscenity would negate everything we try 
to teach a boy. Addiction to this material destroys character 
rather than building it. 

Since young boys are victims of pornography, it follows 
that those they associate with the most will also become victims. 
Those associates are the young girls they date, as well as some 
of the boys they associate with. Statistics show that one in 
three girls and one in seven boys will be the victim of sexual 
abuse before the age of eighteen. Date rape contributes 
significantly to those statistics. Incest at the hands of 
siblings, as well adult relatives, is another contributing 
factor. So far the victims of pornography include young 
children, the unwilling participants in the industry, teenage 
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boys and girls. However, that is not all. I~r k l·rB "8:2 

The next victims of pornography are women over the age 
of eighteen. In this country a recent study showed that 683,000 
rapes occur each year. That translates to one rape every 46 
seconds. Again, that statistic is incorrect, because not all 
rapes are reported. Pornography promotes the rape myth, which 
teaches that women enjoy being raped. Another study conducted 
showed that 86% of rapists in the study admitted to regular 
use of pornography and 57% admitted to imitating pornographic 
scenes in the commission of their crimes. Women are clearly 
victims of pornography. 

Lastly, as if these victims aren't sufficient, I would 
contend that we are all victims of pornography, because there 
is a proven connection between pornography and all forms of 
crime. Where these materials are available, crime rates 
increase. That may be due to its connection to organized crime, 
since it ranks third as a money producer for the mob, after 
drugs and gambling. When we allow pornography to exist in our 
communities, we invite organized crime along with it. 

In this statement I have sometimes used the term 
pornography, rather that obscenity, but obscenity is actually 
the worst form of pornography. As long as the evils of 
pornography are allowed to exist in our society, no one is 
truly free from fear. I implore you to pass House Bill 83 and 
help Montana become a safer and freer place in which to dwell 
and raise future generations. 
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TESTIMONY OF JEFFREY T. RENZ 
IN OPPOSITION TO HB 83 

Before the Senate Judiciary Committee 

HOW WILL THIS AFFECT YOUR CONSTITUENTS? 

1. The Prosecution is Worse Than the Conviction. The supporters of this bill 
have said that anyone who sells something that has artistic merit, etc. will not. need to worry 
about being convicted. If convicted, they don't need to worry, because undoubtedly their 
conviction will be overturned. Mark Mozer has claimed that magazines showing run of the 
mill sex acts won't be covered by this law, but that the law only goes after the "really hard 
core stuff." These people are liars or they are naive. 

Don't kid yourself, this bill won't be used to prosecute "hard core" porno kings. It 
won't be used against greasy haired mobsters. It will be used, and it has been used, to go 
after your next door neighbor, who runs a convenience store, or your theater manager, or your 
brother-in-law who runs a video store. Imagine your farm hand's reaction when he's driving 
your stock truck in from Williston and he's charged with a felony because his friends in 
Sidney asked him to pick up some Playboys. Imagine your surprise, if you knew it was 
going on, when you're charged, too. 

What will the manager of the Alberta Bair Theater think when she has the opportunity 
to bring the acclaimed musicals Oh Calcutta! or Hair, both of which have nude scenes, to 
Billings? Will she decide not to, because of the risk of a felony trial, as theater operators in 
Boise did? Think about what the Alberta Bair Theater staff decided when Oh Calcutta! did 
come to Billings. Even though Oh Calcutta! had been found not obscene in every prosecution 
brought against it, the Theater's managers decided not to sell wine during intermissions to 
avoid the risk of prosecution under Billings' ordinance, which bans obscene performances in 
places that serve alcoholic beverages. 

Think about Rob Uithof, who owns a gas station and convenience store in Libby. Rob 
faced four years in jail just for selling magazines under a Lincoln County ordinance like this 
one. He was acquitted by a Lincoln County jury. Not only was he acquitted, the jury broke 
out laughing when they reviewed the magazines that had been seized from his store. But 
later Rob took magazines off of his shelves. Why? Because the County Attorney swore that 
he would bring another prosecution and another until he found a jury that would convict Rob
-for the same magazines for which the jury had freed him. Put your self in Rob's shoes. Rob 
has a wife and kids. What do you tell your family when they ask, "Are you a criminal? 
Why is your name in the paper? Are you going to jail?" What does Rob tell his customers? 
Can their kids keep coming to his store to buy candy as they have for the past 20 years? 

Is it no wonder that Rob took those magazines, those JeeaJ magazines off his shelves? 
That's the pernicious effect of this bill. People modify their behaviour out of fear of 
prosecution, not out of confidence of acquittal and not out of confidence in an appeals court. 

No one who says they care about people will give the government the power to do 



this. 

2. You Can't Control It After It Leaves Here. You all have in your mind's eye 
the kind of junk that this bill will prohibit. Forget it. The bill will prohibit whatever local 
cops, local prosecutors, and local censors want to prohibit. We have 56 counties in this state. 
Each county has one or more prosecutors. Add the city prosecutors to that list. Can you 
control them after this bill leaves here? Can you control the cop, who out of his religious 
convictions, feels that an otherwise legal magazine ought to come off the shelf! Can you 
prevent Dallas Erickson from doing what he did to Rob Uithof--pressuring the County 
Attorney to prosecute him for selling magazines deemed legal by a jury? Can you stop the 
guy who picketed Oh Calcutta! in Billings from doing the same thing? Can you be sure that, 
out of the hundreds of county and city prosecutors, there won't be one who acts on their 
personal view of literature, or two who have political ambitions, or another whose family was 
a competitor of the defendant, as in Lincoln County? 

3. You Can't Control the Jury. I defended Rob Uithof in the Lincoln County 
trial. His freedom did not depend upon the kind of magazines he sold. His freedom 
depended upon the right mix of people on his jury. Another jury, drawn from the same pool 
of residents, might have convicted him. Why is this? Why is it that one jury can find 
something to be obscene and another jury from the same community can find that it is not? 
Who among you want to take that risk of selling magazines or videotapes under these 
circumstances? If you are a lawyer, and the manager of your local Buttreys comes to you 
and asks if he should continue to sell sexually explicit nO\ tIs thdt are OIl the New York 
Times best seller list, what will you tell her? That there's "no way that a jury will convid 
her?" Can you guarantee her that she won't be prosecuted? My advice to her is that her only 
sure bet is to get rid of the books, even if they are protected by the First Amendment. That's 
because playing with the community standards test is playing poker without knowing if the 
game's been rigged. 

4. You Have Constitutional Problems. Sure, the bill satisfies the tests 
established by the United States Supreme Court. But that is not the only constitution here. 
The Oregon Court of Appeals struck down a law like this, concluding that it violated a state 
right to free expression that is identical to Montana's. State v. Henry, The Hawaii Supreme 
Court struck down a law like this, holding that it violated Hawaii's right to privacy, which is 
based on our own. State v. Kam. 

5. Conclusion. Montana's experience with pornography laws hasn't been good. 
This law will make it worse. 



PROPOSED ORDINANCE NO.2 REGARDING 
PORNOGRAPHY IN LINCOLN COUNTY 

WHEREAS, Section 45-8-201 (5), M.C.A. authorizes the 
· adoption by Lincoln County of an ordinance regarding obscenity 

which is more restrictive than the existing provisions of State 
. law, and 

WHEREAS, the citizens of Lincoln County have the authority 
to define and regulate materials which they consider to be . 
pornographic, 

WHEREAS, the distribution of hard core pornography con
stitutes a public nuisance and presents a danger to the health, 
safety and welfare of the citizens of Lincoln County, 

NOW, THEREFORE, the following ordinance shall be in 
full force and effect in all of Lincoln County, Montana. 

Hard Core Pornography 

A person commits the offense of Distribution of Hard Core 
Pornography when, \vith the knowledge of the obscene nature 
thereof, he purposely or knowingly: 

1. Sells, delivers, provides or offers or agrees to sell, deliver 
or provide any obscene magazine, picture, cartoon, videotape 
or other representation or embodiment of the obscene . 

. 2. A thing is obscene and designated as hard core pornography 
if it depicts sexual conduct or sadoma50chistic sexual abuse as 
d~fined herein. 



A. Sadomasochistic sexual abuse is defined as actual or 
simulated flagellation, rape, torture or other physical or sexual 
abuse by or upon a person who is nude or partially nude; or 
he condition of being fettered, bound or otherwise physic lly 

restrained for the actual or simulated purpose of sexual grati
fication or abuse as represented in the context of a sexual re
lationship, and when taken as a whole, the material, applying 
contemporary community standards, appeals to the prurient 
interests in sex; portrays sexually violent conduct in a patently 
offensive way; and lacks serious literary, artistic, political or 
scientific value. 

B. Sexual conduct means ultimate sexual acts, normal or 
perverted, actual or simulated, involving a person or persons, 
or a person or persons and an animal, including acts of mastur
bation, sexual intercourse, fellatio, cunnilingus, denuded 
genitals, pubic area, perineum, anal region, or, if such person 
be female, a breast,. and which material, taken as a whole, 
applying contemporary community standards, appeals to the 
f)rurient interest in sex, portrays sexual conduct in a patently 
offensive way and lacks serious literary, artistic, political or 
scientific value. 

3. Prurient means a lascivious, shameful or morbid interest 
in sexual conduct, sadomasochistic sexual '3.buse, or le\vd ex
hibition of the genitals. Where the material is c esigned for, 
or promoted to, a clearly defined deviant sexual group, rather 
than the public at large, the prurient appeal requirement is 
satisfied if the dominant theme )f the material, taken as a 
whole, appeals to the prurient interest in sex of the members of 
that intended deviant group. 

4. A person convicted of disseminating hard core pornography 
JhaJJ be fined at least $500.00 but not more than $1000.00, or 
be ilnprisoned in the County Jail for a term not to exceed 6 
months, or both. 



EXHIBIT _.-I.J....;:;'5=---__ 
DATE. d-~-q5 

lL. HB '33 

1 STATE OF MONTANA 
ss: 

2 County of Lincoln 

3 IN THE JUSTICE COURT OF LINCOLN COUNTY, MONTANA 

4 Before Marlene A. Herreid, Justice of the Peace 

THE STATE OF MONTANA, ) 
) 

Plaintiff, ) No. 5-90-009-001 
) 

vs. ) COMPLAINT 
) 

ROBERT UITHOFF, ) 

9 Defendant. 
) 

10 Scott B. Spencer, County Attorney, being duly sworn 
deposes and says that on or about the 2nd day of November, 

11 1989, in Lincoln County, Montana, the above named Defendant 
did commit the offense of: 

12 

13 

16 

17 

18 

19 II 

20 I 
I 

21 II 

22 Ii 

23 I' 
24 I 

II 
25 !I 

26 Ii 
'I 
'I 

Ii 
Ii 

OBSCENITY, 8 Counts, in violation of County Ordinance 
No.2 and Section 45-8-201(5), M.C.A. 

COUNT I 

The facts of the offense are that Defendant, Robert 
eithoff is the o~ner of Saverite South and Saverite West, near 
Libby. Employees of Defendant sold the magazine, Forbidden 
Erotica. The magazine Forbidden Erotica is obscene as defined 
in County Ordinance No.2. 

COUNT II 

The facts of the offense are that Defendant, Robert 
eithoff is the owner of Saverite South and Saverite West, near 
Libby. Employees of Defendant sold the magazine, Foreplay. 
The magazine Foreplay is obscene as defined in County 
Ordinance No.2. 

COUNT III 

The facts of the offense are that Defendant, Robert 
Uithoff is the owner of Saverite South and Saverite West, near 
Libby. Employees of Defendant sold the magazine, Cinema Blue. 
The magaz ine Cinema Blue 1 s obscene as de fined in COU,j ty 
Ordinance No.2. 
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II 
I 

'1 

I 
I 

I 
I 
I 
! 
II 
Ii 
II 

II 
I 
I 
Ii 

I 
I, 
il 

II 

il 

COUNT IV 

The facts of the offense 
Uithoff is the owner of Saverite 
Libby. Employees of Defendant 

are that Defendant, Robert 
South and Saverite West, near 

sold the magazine, Best of 
High Society is obscene as High Society. The magazine Best of 

defined in County Ordinance No.2. 

COUNT V 

The facts of the offense are that Defendant, Robert 
Uithoff is the owner of Saverite South and Saverite West, near 
Libby. Employees of Defendant sold the magazine, Hot Twosomes. 
The magazine Hot Twosomes is obscene as defined in County 
Ordinance No.2. 

COUNT VI 

The facts of the offense are 
Uithoff is the owner of Saverite South 
Libby. Employees of Defendant sold the 
magazine Sex Pix is obscene as defined 
2. 

COUNT VII 

that Defendant, Robert 
and Saverite West, near 
magazine Sex Pix. The 
in County Ordinance No. 

The facts of the offense are that Defendant, Robert 
Uithoff is the owner of Saverite South and Saverite West, near 
Libby. Employees of Defendant sold the magazine Swank. The 
magazine Swank is obscene as defined in County Ordinance Ko. 
2. 

COUNT VIII 

The facts of the offense are that Defendant, Robert 
Uithoff is the owner of Saverite South and Saverite Kest, near 
Libby. Employees of Defendant sold the magazine Film Scenes. 
Thp magazine Film Scenes is obscene as defined in County 
Ordinance Ko. 2. 

Conviction of each count of OBSCENITY, is punishable by 
incarceration in the Lincoln County Jail for not more than 6 
months, or a fine not less than $500.00 or nc~ more than 
SI,OOO.OO, or both. 

Scott B. Spencer 



JUSTICE OF THE PEACE 
Depa"tment No.1 

U~,-JLN COUNTY, MO~TANA 

"'8 MI!"\e'a' Avenue EXHIBIT 15 
libby. Pl.1 59923 
Telephone: 293-7781 DATE.. d -]' - 95 

~J- H-B l3 
I, r:arlene A. Herreid, a duly elected, qualified and acting Justice 

of the Peace in and for the County of Lincoln, State of Montana, do 

hereby certify that the annexed instruments are true and correct 

copies of: Verdicts in Robert Uithof trial (Sections I-VIII) 

and I further certify that I have c08?ared said copies' with the 

originals and that they are full, true and correct copies of case 

nUr.lber 5-90-009-001 

IN \HTl~ESS \\'HEREOF, I hereto set my hano this _4_th ___ oay of 

--~M~aJ~/---------' 19 ____ 9~0~_ 

~~// Y ---~\/ / ' jl 
, ______ ~ / &0 ~!v/ ~'---~¥~7 tk%1 G+ ~j/ 

~ -

Justice of th~' Peace in ana for the County 
of Lincoln, State of Montana 

I, Janet B.F. Eeigel, County Clerk and Recorder in and for the 

County of Lincoln, State of rJontana, do hereby certify that r~arlene 

A. Herreid, ~hose nar.le is subscribed to the annexeo instruments in 

writing is a Justice of the Peace in and for the County of Lincoln 

Etate of Montana, residing at Libby, Montana, duly elected, qualified 

and actin~ as such; that her term of office expires on the first 

Ijonccy l'n J A D __ anuary, .. , 1991, as sho~n by the record of this office; 

that I a~ ~ell acguainte~ ~ith this hanc~ritin~ and verily belieVE 

that the si~nature to the said instru~ent is genuine. 

JJ: \:lT~~ESS \':H:=RI:OT', I have hereu:"',to set r:)' hand ans affi>:e::: 

ty SEa} of this office this Ccy of ---- 19 ------------ ----

County Clerk an~ Recorder of Lincoln County, ~ontana 

(Seal) De?uty Clerk and Recorder 
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I~ JCSTICE COCRT OF LINCOLN COCNTY, MONTANA 

Before Marlene A. Herreid, Justice of the Peace 

THE STATE O~ MONTANA, 

Plaintiff, 

\" S • \'ERDICT 

ROBERT LITHOF, 

Defendant. 

SECTIO)\; I 

The charge of OBSCENITY, a misdemeanor: 

~e, the Jury, find the Defendant: 
(Place an "x" behind appropriate finding) 

GUILTY of the offense of OBSCENITY, a misdemeanor 

NOT GUILTY of the offense of OBSCENITY, a 
misdemeanor X 
Dated this ~~ day of ~1arch, 1990. 

Foreperson 

SECTIO\ II 

The charge of OBSCENITY, a misdemeanc~ 

~e, the Jury, find th~ Defendant: 
(Place an "x" behind appropriate finding) 

GUILTY of the offense of OBSCENITY, a misdemeanor 

NOT GUILTY of the offense of OBSCENITY, a 
misdemeanor 

Dated this J)~ day of March, 19S0. 

Foreperson 

I 

x 
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EXHIBIT 15 
DAT-.E._d)._-'8~-_9w5L-_ 

a ~1---..:..:.H-="5==--'3~3L-_ 

SEeTIO:-; III 

The charge of OBSCENITY, a misdemeanor: 

~e, the Jury, find the Defendant: 
(Place an "x" behind appropriate finding) 

GeILTY of the offense of OBSCENITY, a misdemeanor 

NOT GUILTY of the offense of OBSCENITY, a 
misdemeanor 

I 

Da ted th i s )-J. = 
day 0 f ~l arc h, 1 9 9 0 . 

Foreperson 

SECTION 1\' 

The charge of OBSCENITY, a misdemeanor: 

~e, the Jury, find the Defendant: 
(Place an "x" behind appropriate finding) 

GUILTY of the offense of OBSCENITY, a misdemeanor 

KOT GUILTY of the offense of OBSCENITY, a 
TIlisdemeanor 

Da ted thi s ~b day of March, 1990. 

Foreperson 

'l __ _ 
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SECTION V 

The charge of OBSCENITY, a misdemeanor: 

\\ e, the. J u r y, fin d the De fen dan t : 
(Place an "x" behind appropriate finding) 

GCILTY of the offense of OBSCENITY, a misdemeanor 

~OT GUILTY of the offense of OBSCENITY, a 
misdemeanor 

C\ ( 
Dated this )..."C day of March, 1990. 

Foreperson 

SECTIO:\ VI 

The charge of OBSCENITY, a misdemeanor: 

We, the Jury, find the Defendant: 
(Place an "x" behind appropriate finding) 

GUILTY of the offense of OBSCENITY, a misdemeanor 

\OT GUILTY of the offense of OBSCENITY, a 
misdemeanor 

day of March, 1990. 
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SECTIOK VII 

The charge of OBSCENITY, a misdemeanor: 

we, the Jury, find tLe Defendant: 
(Place an "x" behind appropriate finding) 

GUILTY of the offense of OBSCENITY, a misdemeapor 

KOT GUILTY of the offense of OBSCENITY, a 
misdemeanor 

Dated this ~J:; day of March, 1990. 

'0 
Foreperson 

SECT ION VII I 

The charge of OBSCENITY, a misdemeanor: 

we, the Jury, find the Defendant: 
(Place an "x" behind appropriate finding) 

G~ILTY of the offense of OBSCENITY, a misdemeanor 

~OT GCILTY of the offense of OBSCENITY, a 
misdemeanor 

D ate d t his <'6-. (C-' day of March, 1990. 

Foreperson 
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Jri.'ii.~scan be wrong 
".J, :t, .. ; -.:, , ' 
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To the editor. 
, During'my work as a deputy 
sheriff in' Lincoln County I had 
Occasion' to confISCate" twenty 

.. some marijuana plants and when 
this evidence was presented to a 
jwy they believed the defendants 
claim that they thought the 

'~E', plants were tomato despite hear
.0iing evidence of cultivation. , 
~j~-\1; Even thou'gh I believe strongly 
~:.f<in: ~ jury system I have on oc
'~~;;"caSiOri seeri juries come in with a 
,'», mistaken verdict ' '. 
'vt In the 1973 landmark decision 

, concerning obscenity the U.S. 
-.' Supreme Court gave com-

~', : munities the right to set their 
:~',~c ~own ,standards as ,to what ap
\:-. peals to the"prurient" (negative 
, or morbid) interest in sex using 
-~' the standard of, the "average 
:_~ person". ACLU type attorneys 
!' claim ,this is an unworkable 
-t standard. but lawyers that use it 
;~- fInd othenvise. , 
'i"" I am proud of the conservative 
~'~ ruuure ~ of the Lincoln County 
?t.'residents when it comes to the 
~ issue, . of obscene or hard core 
i<:i ~' "" :~! ' ." , 

pornography. I can not believe 
that' the, sexually violent.-:_ and, 
ugly material that the jury' ex-' 
amined is within Libby's com-: 
munity standarcL 

Using an example to illustrate 
why I feel this I would refer to 
smoking:-Even if I knew that 
every adult smoked in Lincoln 
County,' smoking would not 
necessarily, be the community 
standard. The questiOn would be 
do they want their' children to 
smoke and do they recommend 
it to their friends? , 

Doctor James Dobson and 
many others, including several 
Clinical Psychologists in Mon
tan~ report that the material of 
the nature. that the recent jury 
reviewed, causes some people to 
commit sexual violence against 
others. I pray.that there may be 
an 'opportunity' for another jury 
'to undo the damage and in my 
opinion the inaccuracy of tile 
last one. Our children, 
grandchildren and future genera
tions depend'on it' ;1,: 

; : . Dallas D. Erickson 
,', 

, , 



rHVENTORY OF SEIZED PUBLICATIONS 

Pocket Fox 
Hustler 
chic 
Penthouse 
Sex Guide 
Uncensored Letters 
Hustler 
Penthouse 
Velvet 
Hot Lips 
Cavalier 
Rear Action 
Erotica 
Adult Video 
Erotica #13 
Gem 
Cheri 
High Society 
Fox 
Hot Twosomes 
Erotic X-?ilm 
Titillation 
Juggs 
Swank 
Celebrity Sleuth 
Film Scenes 
Genesis Couple 
Big Butt Bunanza 
Wild & Willing Women 
Hot Housewives 
High Heeled Women 
Close Shave 
Cinema Blue 
X Rated Stars 
Red Hot Couples 
OUI 
Live 
Sex Partners 
Club 
Hustler 
Hustler 
Sex Guide 
Deviations 
Penthouse Forum 
Pocket Fox 
Hustler Fantasies 
Chic Letters 
Turn Ons 
Adult Erotica 

3 
6 
6 
3 
1 
1 
2 
2 
1 
2 
5 
2 
2 
7 
4 
1 
3 
2 
6 
5 
4 
4 
3 
3 
5 
5 
5 
4 
7 
3 
3 
4 
6 
1 
3 
5 
6 
4 
5 
8 
12 
3 
8 
5 
5 
8 
9 
8 
4 

Penthouse Hot Talk 
Letters Uncensored 
Fox 
Adult Cinema 
Satin Lace 
T & A 
Hot Housewives 
Swank 
Hot Lips 
Erotic Stars 
Gallery 
Fox 
High Society 
Nugget 
Leg Action 
Adult Video 
Film Scenes 
Wild & Willing Women 
Cheri 
X Rated Stars 
OUI 
Harvey 
Club Int'l 
Best of 40+ 
Cinema Blue 
Velvet 
High Heeled Women 
Live 
Gent 
Cavalier 
Max 40+ 
Couples 
Tit 
Hot Twosomes 
Club 
Bust 
Juggs 
Gem 
Celebrity Sleuth 
Bunanza 

1 
2 
7 
1 

'5 
4 
6 
2 
6 
6 
6 
3 
3 
8 
4 
6 
8 
6 
3 
8 
8 
2 
2 
1 
6 
3 
5 
6 
5 
2 
6 
4 
2 
1 
4 
4 
1 
1 
1 
6 
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Exhibit No. 16 includes 124 pages of 
signatures. The original is stored at 
the Historical Society at 225 North 
Roberts Street, Helena, MT 59620-
1201. The phone number is 444-2694 

TESTIMONY OF JACQUELINE LENMARK 
ON BEHALF OF 

MONTANANS AGAINST CENSORSHIP 

SEtiAl't JUO:(f)l,R"( t1~MijlrrU 

EXHIBIT kO __ .L_~_~ __ 
p:.rr __ ._~' ~ .:..!~ __ _ 
~~iL H~i3 

II" ...... 

I am Jacqueline Lenmark. I am an attorney practicing in 
Helena, Montana, with the firm of Keller, Reynolds, Drake, Johnson 
& Gillespie, P.C. I represent, Montanans Against Censorship, a 
group of Montana business owners who are concerned with censorship 
and free expression, including book and video store owners and 
librarians. This group of business owners opposes HB 83. 

This bill is an attempt to rewrite Montana's obscenity statute 
to expand its current definitions to include many forms of art, 
literature, entertainment, and private conduct that are now freely 
enjoyed by Montana citizens and provide important revenue and 
business opportunities for Montana. 

HB 83 attempts to redefine "obscenity" as well as expand the 
criminal offense and penalty. The current obscenity statute already 
prohibits the publication, exhibition, sale, delivery, provision or 
otherwise making available of "obscene" material to anyone under 
the age of 18. This proposed legislation removes the language 
regarding under the age of 18, making the statute applicable to all 
consenting adults. The proposed legislation also adds" renting" and 
"importation" to the laundry list of illegal activities and 
"statues" and "computer transmissions" to the list of obscene 
material. 

HB 83 has potential serious and far-reaching implications for 
the small business owners in Montana. It places business owners 
under the threat of prosecution for the sale, rental, purChase, or 
importation of materials that could be viewed as obscene. The 
intent of the sponsor may be to target a specific form of material, 
but as drafted this legislation will affect all stores, television 
stations, cable companies, and video stores that transmit, sell or 
rent even PG and R rated movies. It is so far reaching that it 
could ban the sale, transmission, or rental of such movies as 
Batman, a PG-13 movie in which persons are shown being physically 
restrained by a person clad in a "revealing or bizarre costume." 

The potential impact to state revenue is staggering. This 
legislation will discourage movie producers from making movies in 
Montana, an industry that has brought substantial revenue to 
Montana in the past. It will also affect television stations and 
cable companies that will be forced to second guess potential 



prosecution under the statute in determining whether to broadcast 
nationally televised network programming in Montana. Bookstores 
will be forced to censor the types of books they will provide to 
their customers, because the bills will prohibit the sale of many 
of the current best sellers, romance novels, and poetry 
collections. Plainly construed, which is how a statute should be 
interpreted, it would even preclude the sale of the Bible. The 
bill will affect how the bookstore owners choose to display books 
covering parenting and health issues. 

CONSTITUTIONAL CHALLENGE 

Apart from the very real impact the bill will have on 
business, it is subject to constitutional challenges, under US and 
Montana law. 

The proposed bill is unconstitutional under the 1st Amendment 
to the U.S. Constitution. The First Amendment to the United States 
Constitution states that "[ c ]ongress shall make no law 
abridging the freedom of speech, or of the press . History 
s~ows that the very purpose of the First Amendment is to protect 
expression that fails to conform to community standards. The 
Framers of the Constitution believed that the Bill of Rights would 
protect the rights of the minority against the will of the 
majority. In this instance a very vocal group of people is 
attempting to enforce its will on the citizens of Montana through 
the proposed legislation. 

In 1973, the U.S. Supreme Court in Miller v. California, 413 
U.S. 15 (1973), set the standard under the First Amendment of the 
United States Constitution, whereby States could permissibly 
restrict obscenity. Montana's current obscenity statute reflects 
those guidelines verbatim. To enact legislation that departs from 
the enunciated test opens the legislation to serious challenge. 

The proposed legislation is unconstitutional under the Montana 
Consti tution. The State of Montana is free to extend to its 
citizens even greater freedom of speech, or any constitutional 
protection, that the U.S. Constitution, but not less. Some states 
have gone as far as to reject the Miller test altogether, finding 
that "the test constitutes censorship forbidden" by their state 
constitution. The Montana Supreme Court haa yet to address this 
specific issue, but it is clear that Montana's Constitution affords 
to Montanans greater freedoms of expression and privacy than the 
U.S. Constitution. 
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. . T~e Montana Constitution states that" [nJo law shall be passed 
lmpalrlng the freedom of speech or expression. Every person shall 
be free to speak or publish whatever he will on any subject, being 
responsible for all abuse of that liberty." Art. II, Sec.7, Mont. 
Const. Montana, is free to choose to extend a greater freedom of 
speech to its citizens than those guaranteed under t.he Federal 
Constitution, and that is exactly what the 1972 framers envisioned. 

Delegate Mansfield stated at the convention with regard to 
Art. I I, Sec. 7: "The freedom of speech is extended . . . to cover 
the freedom of expression. Hopefully this extension will provide 
impetus to the courts in Montana to rule on various forms of 
expression similar to the spoken work, and the ways in which one 
expresses his unique personality,in an effort to rebalance the 
general backseat status of states in the safeguarding of civil 
liberties. The committee wishes to stress the primacy of these 
guarantees in the hope that their enforcement will not continue 
merely in the wake of the federal case law." Transcript, Mar. 7, 
1972, Mont. Const. Conv., at 1649 [emphasis supplied]. 

The statement of Delegate Mansfield clearly shows that the 
framers of the Montana Constitution intended greater freedoms of 
speech and expression be extended to Montanans through the state 
constitution than are afforded by the federal constitution. The 
proposed legislation flies in the face of that intent. 

Art. II, Sec. 10 of the Montana Constitution states that "the 
right of individual privacy is essential to the well-being of a 
free society and shall not be infringed without the showing of a 
compelling state interest." Delegate Campbell in proposing the 
privacy section stated that: "We all recognize that the state must 
come into our private lives at some point, but what [the privacy 
article] says is, don't come into our private lives unless you have 
a good reason for being there. We feel that this, as a mandate to 
our government, would cause a complete reexamination and guarantee 
our individual citizens . . . this very important right--the right 
to be let alone: and this has been called the most important right 
of them all." Verbatim Trans. Mt. Const. Conv. (Mar. 7, 1972) at 
1681. 

To invade our individual privacy then the state must show a 
compelling state interest. You will be told that interest is shown 
in the demonstrable link between pornography and crimes against 
women. As the conflicting testimony to the Committee will 
demonstrate, however, there is no clear answer on that "link." No 
clear answer is not sufficient to demonstrate a "compelling state 
interest." 



OTHER STATES' EXPERIENCE 

Other states have tested similar legislation under their 
constitutions and have found it defective. 

In 1987, the Oregon Supreme Court struck down a similar 
statute in State v. Henry,302 Or. 510, 732 P.2d 9 (1987), holding 
that the Oregon Constitution gave greater protection to free 
expressio:, than the U.S. Constit.ution. Similarly, in 1989, the 
Colorado Supreme Court struck down Colorado's obscenity statute on 
the same grounds. People v. Ford, Colo. 773 P.2d 1059 
(1989). 

Supporters of the obscenity law in both states then mounted 
initiative campaigns to re: nsert the statutes into law. Both 
ini tiati ves failed. In Ore':Jon 56% of the voters re j ected the 
intrusion that such statutes compel in private lives. In Colorado 
63% of the citizens rejected such regulation. 

THE PROPOSED LEGISLATION IS UNNECESSARY 

Finally, the proposed legislation is unnecessary. Mon~ana has 
adequate and tested statutes presently in law to protect the 
concerns addressed here. Statutes defining and proscribing sexual 
intercourse without consent, sexual assault, incest, child sexual 
abuse, obscenity and indecency all are effective protections to 
adult and child, male and female. The statutes were carefully 
crafted by a Commission to address Montana legal precedent. They 
have been amended to increase penal ties and protections where 
warranted. Law enforcement is familiar with their provisions and 
experienced in their prosecution. To begin a new enactment will 
only usher in new legal battles over correct interpretation and 
application. 

CONCLUSION 

No one wants to live in a dangerous or immoral society and 
the businesses represented here are not advocating that in their 
opposition to this proposed measure. The troub:e with the t~ll, 
however, is that in its well-intentioned effort to protect, it 
casts a net too wide. Law is supposed to give notice of the 
conduct that will be considered and punished as criminal. This 
bill, if enacted, will not give notice. Because there are no clear 
guidelines and virtually everything can be construed as "obscene," 
innocent conduct will be subject to arbitrary and selective 
prosecution. The economic impact will be substantial and sadly 
will constrict the free availability of literature, art, and 
entertainments now available to Montanans. 

Testimony to Senate Judiciary Committee, February 8, 1995, HB 83. 



MONTANA ENTERTAINMENT COMPANY 

LIST OF COMPANIES REGISTERED FOR 

Curtis A. Lord 
Lord's Video 
419 W. Main 
Laurel, MT 59044 
(406)628-6070 

A. Rudy Autio 
2322 Duncan Dr. 
Missoula, MT 59802 
(406) 549-2579 

K's Video Korral 
814 South First Street 
Hamilton, MT 59840 
(406)363-6099 

Rebecca Reno 
Video Library 
Box 22209 
Billings, MT 59104 
(406)652-5656 

Deborah A. Sporich 
The Bookstore 
26 North Idaho Street 
Dillon, MT 59725 
(406)683-6807 

Maureen O'Brien 
Mountain Market Place 
109 N. 4th Street 
Hamilton, MT 59840 
(406)363-6245 

Dan G. Cederberg 
The Wilma Amusement Company 
131 South Higgins 
Missoula, MT 59802 
(406)721-2100 

Montana Entertainment Corporation 
2611 Brooks Street 
Missoula, MT 59801 
(406)721-2100 

Pacific Northwest Booksellers Association 
1510 Mill Street 
Eugene, OR 97401-4258 
(503)683-4363 
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Daniel w. Frazee 
Blockbuster Video 
208 N. Montana Avenue, Suite 203 
Helena, MT 59601 
(406)449-4074 

Fact & Fiction 
216 W. Main 
Missoula, MT 59801 
(406)721-2881 

Diana Romain 
Village Book Shop 
Gateway West Mall 
Kalispell, MT 59901 
(406)752-8041 

Russell W. Lawrence 
Chapter One Book Store, Inc. 
252 Main Street 
Hamilton, MT 59840 
(406)363-5220 

Gilbert A. Millikan 
Gil-Mil, Inc., d/b/a Showcase Video 
P.O. Box 2396 
Missoula, MT 59806 
(406)721-7154 
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fEB ., IW5I 

Dear Cynthia: 

I sent the following letter to five Republican sen~tors from the 
Hi-Line: Aklestad, Cole. Gage, Jenkins and Jergeson. 

Best. 

Dee McNamer 

314 Evans 
Missoula, MT 59801 
Peb. 5. 1995 

Dear Mr. Jergeson: 

I am writing as a former fellow Hi-Liner to urge you to oppose 
House Bi 11 83: "An Act Revising the Obscenity Law." 

Montana adults can and should make their own decisions about what 
they will read or watch. It's that simple, Laws already exist for 
the protection of minors. 

I find it deeply ironic that so many Republicans -- who otherwise 
want a minimal government presence in our daily lives -- are so 
eager to call in the government as moral babysitter and censor. 

As a writer. I worry. too, about the effect this bill would have 
on booksellers. particularly those running their own businesses, 
Operating a small business is tough enough. Owners don't have the 
time or manpower to comb through every book in their store for 
passages someone out there might deem offensive. To keep the 
government out of their business, they will be encouraged to 
eliminate anything but the most bland, inoffensive. mediocre 
reading fare on the market. Readers are the big losers. 

When I was a kid in Cut Bank, a local zealot with a certain 
amount of clout used to make sure that library books he 
personally found offensive -- Salinger's Catcher in the Rye was 
one of them -- were removed from the shelves. That kind of Big 
Brotherism aives me the chills, This bill is a version of it. 
Please vote-against it. 

Sincerely, 

Deirdre McNamer 

TOTR.. P.02 
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Re: HB 83 

VIDEO SOFTWARE DEALERS ASSOCIATION 
Montana Chapter 

520 Euclid Avenue 
Helena, ,,\1T 59601 

Dear Representative: 

'-! ~,:-"~" - " ", . 

.. ".,.." - .;..:-':~ 

. I am writing to you as President of the Montana Chapter of the':" ." 
V1deo Software Dealers Association. The Video Software=Dealers~'~'
~s50ciation is a t:-ac.e association that /"pro;:-,6tes"the:"economic'" 
~ntereS'C.5 of '{ideo retailers statewide. Most of our members'~a=e 
small business owners. All contribute a valuable component to the 
Montana economy by providing jobs L'1 our . communities "and" 
cont~ibuting taxes to 'C.he general fund of this state. 

WE STRONGLY URGS YOU 'fO VOTE NO ON liB 83. 

The effect of H3 83, if passed, will work a hardship on 
Montana video retailers both economically and personally,' by 
reqUiring the retailer to act as the community'a conscience and 
censor. While we do nat discute that obgceni~l can be a problem
and t::e sta::e has a right to -regu:'ate, HB 83 goes far beyond what 
is necessary for the adequate protection of this scate's citizens. 

Presently Montana obscenity law protects minors' from the 
distribution of obscenicy, defi~es obscenity in terms that will 
meet Constitutional requirements, provides appropriate exemptions 
for the innocent employees of dist=ibucors of obscenity, and 
allows exemptions for video and motion picture material rated by 
the motion picture industry as G, ?G, ?G-:3, or R. 

HB 83 extends the restcicticms on obscenity to adults, changes 
its definition thereby raising questions abo\:t its 
constitutionality undec the Mon::ana Constitution, eliminates 
protection for employees, and makes no provision for mate~ial 
already rated by the motion picture industry. It makes p06sess~on, 
delivery, or discribution, even to adults, a =elony, conviction of 
wh~ch could subjec~ the offender up to a $50,000 fine or 10-year 
pr.J.son term. 

Individuals will disagree about what is obscene. H3 83 I a 
de::initiona do not provide good guidelines. Small vieeo star: 
owners cannot absorb the economic risk posed by the t.hreat:- ?t 
prosecution if they do not censor in a satisfactory way :or tne~r 

~'d 01 
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community. Defense of an alleged violation, even if successful can 
devastate the solvency of ~ small bUiines9. More importantly, it 
should not be the responsibility of the small business owner to 
protect the adult consumer from hi~self. 

. Given the risk and uncertainty that are contained in HB 83, 
lots effect will surely be tha': legitimate videos f and other 
IDateridl, will be withdrawn from circulation. That effect will be 
transldted in terms of jobs and revenue. 

Plea •• VO~E NO on HB 83. 

Very ":ruly Y0':lrs I 

/J ~~~_ 
<-:1e~llman 

j s: j 

01 rn:;~ Cl3T13>1 ~ SS:8t S66t-St-Nljf 



BILLINGS NEWS, INC. 
Phone (406) 245-5784 Fax (406) 245-0673 

Thomas Keating 
Senate Judiciary Committee 
Capitol Station 
Ilelena, r~ontana 59620 

711-4th Avenue North Ill111ngs. Montllllu 59101 

RE: Censorship Bills - House Bills 82 & ;)3 
"MonlanilS ilg<1inst Censorship" 

Dear Senator 

You have been asked to support a bill that would result in the suppression of 
books and magazines that are protected by the first amendment. Please allow 
us to point out the follo\'Iing. 

lIousebill 83 states: I\ny publication, display, rental, sale or del ivcry of 
obscene materials is forbidden. Obscene items I'lould be those the average 
pel-son I'lould find appeals to prurient interests are" patently offensive" 
desn-ipticlils or depictions of sexual conduct and lacking in ser~ious 1 iter'ell'y, 
political or scientific value. 

Proponents of Iiousebill 83 called it an anti-crime measure saying tl1at a bun 
on obscene ma teri 01 vlOU 1 d reduce sex cr i mes, protect I'lomen and ch i 1 dren. 
Montana already has laws to protect people who sell obscentity to children, 
abuse chi 1 dren or commi t sex crimes. Housebi 11 83 is defi ni te ly not needed, 
it is to vague, it goes against the constitution of the United States Of 
I\merica and could be used to prevent adults from buying, watching, reading or 
obtaining materials that they do not consider to be obscene. 

Free speech is tile:: ful crum upon wlli eh aliI' ent ire democrat i c system depends. 
To ttlnlper with the mainspring of ti .• t system is unthinkable, Jnd yet, at lhis 
very moment, there are other people busy, anxious, little p:Jple marching on 
libt'Mies, ne\'isstands, bookstores, movie houses, video rentals, publishers, 
televison stations & advertising agencies, in an effort to suppress any vlords, 
ideas or images with which they disagree with. These people ar-e self 
appointed censors who firmly bel ieve that if I'/e had less freedolll, less 
capacity to question and challange the establishment, Ailierica \'Iould be a 
better place in which to live. They are of course wrong!!! 
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:Y 1 HB '% 3 
A prime eXllmple of "Vague and unchallenged obscenity cerl'\orship bills" 111 

sOllle states have caused the following books and fi 1 illS frolll the 1 ibl'ary 
shelves: 

lIuckleberry Finn: removed because of "racist" 
~lother Goose's Nursery Rh.l'llles: because they are "allti-semitic" 
Th~..-~Tmli~rr : "containsviolence, demOllic possession and ridicules 
Clll~l s t 1 all I~e 1 i gi on" 
TiJne -L i fe l300ks on, Tokyo: removed because it inc 1 uded a photograph of 
DuttocKSOtnude Japanese bUsinessmen at a public bath. 
The Wizard Of Oz: because it promotes "I'Jitchcraft" 
Snol-J ~JTilte and the Seven Ol-Jarfs: bectluse of its ostensible "violence" 

lite 

lhe 

Other books removed frol11 schoo 1 s, 1 i brari es and ; n some cases, l<Jho 1 e 
communities include such classics as - The Diar~ Of Ann Frank, The GI~tl~es Of 
Hrtl~, Of ~1ice and r~en, To Kill A ~locking5Trd an receilElY!l~leoa~d ~ljTl_~l.-

Films thllt hllve been removed 
f'. Passage To Inc1i~ ~ Victo!lVj_~~~, ~ CJ.9,ckvlork..-O~~~~, "~~~~~l~~k I_~, lhe 
VOYage /lollle, file Natlonal Coalltlon all lelevlsoll Vlolence censored tl\ecar'tooll 
TlTm [ad~nd TIle Tramp, and the 110pular Christmas ballet TIle Nutcracker fOI" 
i ts fel~ocTousandgociless " battle betl'leen toy soldiers and mlce ll

-----

Free speach is prevalent to Ollr survival as a nation and a state, .... Ie must 
never forget that even the 1110S t subt 1 e res tri ct i on of free speacl1 can 1 elld to 
pl~oliferlltion of tyranny unci injustice Oil il scale of unimaginable proportions. 

On Septeillber 17,1991\ the United States Of America celebrated tile 2071h 
anniversal-y of its constitution. Tile preservation of this document till-ough 
tvw centuries of tumultuous c/lllnge stlys a l<Jhole lot about our greatness as a 
natioll and our dedicated and uncollllH'olilising love of rreedom particulal~ly llle 
freedom to speak, to vwrship, to read, to walch and to think about allyl/ling vie 
clare, /lousebill 83 challenges all these things. It is wrong ror r'1ontlll1ulls!!! 

\~here censorship prevails, there can be no freedom, we feel it's that silllple. 

Thank You 
Sincerely, 

\·1 i 11 i am Par n ell 
Director Sales/MarkeLing 

(~;!;;v~~~~~_~ 
Vice President 

i0f( ,/ --:i,/;~J"_IQ I 

I Etlrl L Keena 1 I 
0\'111 e r / Pre sid e n t 

(~ o~ d Ji_€"_~9·2/ J I " c:;c,, __ ~" 

Patti Lackman 
Secretary/Treasure 



~ -~----~ 

I~£ t.he Cl3ny £3l1aCl~?S cor.tair,e-d In thls blll, I wlll hold' my 
C0mme~ts to onl! one. It. lS suggested that this b1ll would 
~~~tect any ex~ression of a sex0al subject which has artistic 
vaLue. I disagree that any such protectlon exists. 

ThlS 0111 doesn't outlaw prurlent treatments of the subject of 
3e~, It outlaws 3ny treat~ents! It assumes that every depiction 
·~f this monumentally vital aspect of human life is nothing but 
prurlent. It would still allow a person to say with their words 
that sex lS a beautliul sacrament with WhlCh God has blessed 
humanity, but 
1 '- ;.: e 'n y 5e 1 f . 

it would deny the same freedom to visual artists 

In Ravalli County we can't even show a simple innocent nude. How 
are we to believe that in this kind of atmosphere, any depiction 
of even the most spiritual and transformatlve dimensions of sex 
will sowehow be protected because of its esthetics? Artistic 
~alue cannot be proven, yet that 1S what this bill would require 
cf ari:.ist.=o. 

I n f act, I ·c h 3 11 eng e the pro po n e n t s 0 f t h 1. S bill t <:) 1. c, cat e , a m 0 n g 
all the greatest art of history, any lmage of a sexually expll~lt 
subject that would have enough aesthetic quality to satisfy these 
:-equll--=:-nent3 ! 

You have b~£ore you the testament to Montanans that sex is never 
;;e31thy, beautLful or sacl-ed, d!-j,j 3;.V ,,,,t1St, like myself, who 
sugqe~ts t~at It lS 15 a crlmlnal. Of oourse you wouldn't pass a 
lldlculous blll li~e that. But that'3 ~hat thlS bill lS and I 
u~ge you, for the sak~ truth and art and ~~0eJom, to reject It. 

r :--i a n ~: j' D U • 

Tim Holmes, Sculptor 

Contact: Bob FitzGerald, 1515 Winne, Helena, Montana 59601 telephone 406/443-1690 



Senate Judiciary Committee 

Testimony against H. B. #83, February 8, 1995. 
Submitted by Bob FitzGerald, Helena. 

Mr. Chairman and members of the committee: 

\', 'I 2 - r - 'i r-
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Every time lawmakers debate a bill, 
what you are really doing is struggling 
kind of society we want to be. The 
question more clearly than most bills. 
whe~ you vote on this bill, pivotal to 
want to be. 

regardless of its content, 
with the question of what 
Obscenity Bill asks this 
You will make a choice, 
what klnd of community we 

One choice is to become a communlty based on fear, on the 
assumption that any expresslon we cannot control will inevitably 
turn into evil and destroy us and therefore absolute control 
equals absolute safety. ThlS kind of fear assumes that most 
people can't be trusted to make good choices so their cholces 
should be controlled. This, of course, only protects the few at 
the expense of the many and is called Fascism. 

The al~ernatlve lS to base our communlty on the assumption that 
all people are created wlth equal powers to discriminate bet~een 
good and bad ideas; that we would rather live with the bad 
declsions of the few than the diminished freedom of all. It is 
this baslc fa~th in humankind that 
democracy and the Gutenberg Bible. 

spawned such developments as 

Democracy 
bullets. 

is a gentle clvil war, fought with ldeas rather than 
W her, a n 'I ide a or e:,:p:-esslon, such as the depiction of 

humar, bodles, 
of all. It in 

is removed from content lon, lt Ilffilts the 
fact violates the very freedom we were 

freedom:::: 
given by 

our wise p~pdeceEsors to choose for ourselves. 

If .;e really 
human Judgement 

believe 
and look 

that 
dowr, 

we have arrived 
upon the rest 

soclety, then ye::::, It is our duty to create 
keep ideas and expressions under our control. 

at the pinnacle of 
of the debauched 

a iasclst soclety to 

But if we 
then let's 
ideas! 

tr-uly 
put 

believe in 
3way fear and 

the reflning process of democracy, 
do battle not with power but with 

I respectfully urge you to kill this bill. 
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TESTIMONY AGAINST HB 83 
Russell W. Lawrence 

512 Blodgett Camp Road 
Hamilton MT 59840 

My name is Russ Lawrence, and my wife and I own a small business 
in Hamilton, Chapter One Book Store. I have come here today to 
urge you to reject HB 83, a vaguely-worded attempt to legislate 
morality across the state. 

This bill goes so far beyond existing state law in removing 
important safeguards that it will affect materials beyond the 
scope of their stated intent. 

This is the only law I know of that is so vaguely worded that it 
is literally impossible to know if you are in violation of it 
until you are convicted. How is one to know what the "average 
person" finds "patently offensive?" Am I an average person? Is 
Dallas Erickson? Are you? How broad is "average" supposed to be?· 
Does this law mean that material that is acceptable to 49% but not 
51% of the population can be banned? Forty percent? Thirty
three and a third percent? Where is that line drawn? HB 83 
doesn't say. 

HB 83 is being pitched as a "crime" bilL but all it does is to 
criminalize the viewing of some ill-defined images. Neither the 
Reagan-era Meese commission nor the earlier ReDort of the 
President's Commission on Obscenity and Pornography (1970) found 
data to support a causal link between pornography and sexual 
assault. The earlier report stated that "Empirical research 
designed to clarify the question has found no reliable evidence to 
date that exposure to sexual materials plays a significant role in 
the causation of delinquent or criminal sexual behavior among 
youths or adults." Dr. Frederick Schauer, a member of the Meese 
Commission and author of the draft document that served as the 
basis for the commission report, states "I do not make the claim, 
nor does the report, that the category of sexually explicit 
material bears a causal relationship to acts of sexual violence." 

Dr. John Money, of Johns Hopkins University and one of the world's 
foremost researchers on deviant sexual behavior, said in the New 
York Times (January 23, 1990) that "the majority of patients with 
paraphilias (sexual abnormalities) described a strict antisexual 
upbringing in which sex was either never mentioned or was actively 
repressed or defiled." He predicted that "current repressive 
attitudes toward sex will breed an ever-widening epidemic of 
aberrant sexual behavior." This bill could be counter-productive. 

In 1985, the Institute of Criminal Science in Copenhagen reported 
that in European countries where restrictions on pornography have 
been lifted, the incidence of rape over the last 10-20 years has 
remained constant or declined. 



A 1986 study found that Utah ranks lowest in circulation of sex
related magazines, but 25th in number of rapes. New Hampshire 
ranks ninth in sex-magazine circulation but 44th in rapes. (Baron 
& Straus, 1984, 1985, 1986). 

In 1988, Dr. Joseph Scott and Loretta Schwalm (Ohio State 
University) could not find a valid connection between rape rates 
and the circulation of adult magazines (Journal of Sex Research, 
1988, vol. 24,' pp. 241-250). Ti=lese same researchers, in another 
1988 rer~rt on the presence of adult theaters and r~pe rates, 
found that other factors. such as the circulation cf "outdoor
type" magazines, such as Fi e ld Ct Stream and Guns & Ammo, 
correIa d more closely with rape rates. 

In the Harvard Civil Rights-Civil Liberties Law Re~jew. Barry Lynn 
wrote "Defendants accused of violent crimes agains women have 
asserted that they were influenced by sources as diverse as the 
"golden calf" scene in Cecil B. DeMille's The Ten Commandments and 
an Anglican church service. For some defendants, of course. 
pornography has become a convenient excuse for their acti :ms. " 

In 1987 a Fort Lauderdale evangelist beat his two-year-old 
daughter to death while "training" her. he said, according to 
Biblical injunction. A South Carolina Home for Boys was closed 
down in 1984 for similar "training" based on the Bible, 
specifically Proverbs 22:15. 

So, what's our response? Do we ban the Bible? Cecil B. DeMille 
movies? The Anglican Church? 

Of course not. The point is that it isn't against the law to 
believe in the Bible, but it is against the law to beat a child to 
death. It isn't against the law to believe in the so-called "rape 
myth," but it is against the law to act on it and tc commit rape. 
That is a fundamental tenet of our legal system: your beliefs are 
your own business, so long as you commit no crime. Do you really 
want to start legislating people's beliefs? Banning, or trying to 
ban, any material that might cause someone to believe something 
that might cause them to cOffi~it a crime is a ludicrous proposition 
that I urge you to reject. 

If the proponents of this bill want tougher law enforce~ent. they 
should stiffen the penalties for rape, sexual assault a~d child 
abuse. That is the solution, rather than criminalizing the 
viewing of a magazine or video. 

Furthermore, this proposed legj.slation is so poorly written that 
its definitions go far beyond what the authors intended. For 
instance, on page three, section (d) (iii) it refers to 
"sadomasochistic abuse, meanin~r an act or condition that depicts 
torture, physical restraint by being fettered or bound, or 
flagellation, of or by a nude person or a person clad in 
undergarments or in a revea I in~r or bi zarre costume." 



EXHIBIT do 
DATL-~d--1-95 

I 1+5 "iS3 . ~~----~~~~~---
This section describes every depiction of the life of Christ. and 
every passion play that ends with Jesus. clad only in a loincloth. 
bound to a cross and being beaten and tortured by Roman 
Legionnaires in helmets and leather. If the bill has this 
unintended consequence. think what other surprises it has in store 
for us. 

This is an example of the kind of silliness we sent our 
legislators to Helena to do away with. As a small businessman and 
bookstore owner. I order hundreds of books and receive hundreds of 
magazines each month. This bill requires that I discern the 
content of each book and magazine. and somehow weigh it against 
"contemporary community standards." without even defining the 
"community." I call that burdensome regulation. 

Further, a mechanism already exists in state law for counties and 
communities to enact such restrictive ordinances if they choose. 
Ravalli County just did, but Missoula County recently rejected 
this proposal. Why should you legislators bur-den Missoula County 
with something it clearly doesn't want? This is an example of big 
government intruding on people's lives. telling them what they can 
and cannot view. 

Mr. Erickson says this bill is just an effort to bring Montana law 
into line with other states, but there are eight other states that 
have no general obscenity law. The "Miller" language which HB 83 
embraces is based on a decision originating in California. Take a 
look at sex crime rates in California before you go modeling our 
legislation on theirs. There is no general anti-obscenity law in 

Oregon, Hawaii. Alaska. and Vermont, and Maine. South Dakota. West 
Virginia and New Mexico have local option laws similar to that 
which we have in Montana. Would you rather be in their company. 
or that of California and New York? 

I urge you to reject this poorly-written bill and respect the 
peoples' wish to keep government out of their private lives. 

Thank you for your consideration. 



Exhibit No. 21 includes 101 pages of 
signatures. The original is stored at 
the Historical Society at 225 North 
Roberts Street, Helena, MT 59620-
1201. The phone number is 444-2694 
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If you believe in'iii.'eFirst Amendment, 
~nd you are old enough to decide what 
movies you want to watch or bOQks you 
want to read; If you wish to be notified please include your phone IlWllber. 

Sign here: 
Name: County: 
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Mr. Chairman, l'lc11lbers of the COlnmittee, nly natue is Sain[htha:--~Q_ .. " .. _ 
Sanchez and I appear here today on behalf of the Montana Civil 
Liberties Union, as a lllel1lber of the bo~u'd and as a Iuelnber of the 
Montana Bar. 

The Amcrican Civil Liberties Union has, of course, always 
opposed censOl:ship cfforts culd so we oppose HE 83's ban on 
obscenity. . 

Much has been said about the need to censor pornography to 
protect women from sexual violence. Even sonle feminists claiIu that 
depicting wonlen in sexually subordinate situations pronlotes the 
victinlization of W0111en and encourages sexual violence against 
WOHlen ~uld so they favor censorship of such pornography. 

The ACLU has a long and proud history of defending wonlen's 
rights and legal equality, including defending suffragette Margaret 
S<.ulger's right to talk about birth control, which was prosecuted as 
obscene. In fact, in 75 years, the ACLU has argued n10re wonlen's 
rights cases before the Supren1e Court than any other orgcu1ization, 
but the ACLU does not agree that censorsllip should be used in the 
n<.U11e of \,VOl1len'S rights culd wOlnen's safety. 

First Jhere has never been a causal connection established 
between pornography <:Uld sexual violence. The comprehensive 
studies start with the 1970 President's Conullission, finding no causal 
connection, in which l\VO of the C0l1l111issioners stated that they 
would have welcomed evidence connecting erotica with crime ((for if 
any such evidence existed we nlight have a siInple solution to smne 
of our most urgcllt problenls. However, the research fails to establish 
a meaningful causal relationship or even a significant correlation. To 
assert the cOlltrary ... is not only to deny the facts but also to delude 
the public by ofTc1-ing a spurious ~uld sin1plistic ~mswer to highly 
cOIl1plex problenls." 

Go\'(:'rnl1ll'lll cOllllnissions in other countries, Canada, New 
Zealculli, England, Europe, and Asia have produced voluITIes of 
research, all reaching the Sal1le conclusion. [In fact the only 
cOllllnission that did suggest a connection was the 1985 Meese 
COllunission, and those conclusions have been criticized as politically 
motivated and not supported by the evidence gathered by the 
cOl11lnission and have been denied by one of the comnlission's 
authors.] In researching a recent book, ACLU President Nadine 



Strossen found ll() causal connection has been established in her 
search of social science literature. And, n10st recently, the National 
Rese,uTh Council's P,Ulel on Underst,u1ding and Preventing violence 
concluded, in a l <)<)3 survey of laboratory studies, tl1at 
"den10nstrated elllpiricallinks between pornography and sex crimes 
in general are \\elk or absent." The topic has become a very popular 
one [or psychiatrists and social scientists but study after study after 
study have failed to find any connection. 

In fact, if anything, the studies suggest that L ~e greater 
availability of sexually explicit l11aterial is positively correlated with 
greater gender equality and lower rates of violence against wOll1en, 
suggesting that such materi,lls Inay act as a release for SOlne troubled 
individuals. 

Compare, for exalnple, Singapore, which tightly restricts 
pornography and has 011e of the strongest law enforcelnent systems 
in the world as we saw in the caning of an AInerican student in a 
recent case, with Sweden where pornography has been freely 
available for 30 years. Singapore has a lnuch higher rape rate than 
does Sweden, \\'here \\'0111en also enjoy lnuch greater leg;11 and social 
equality, as well as being safer. Likewise, Gern1any ren10ved 
restrictions on pornography in 1970 and has found their rape 
incidence decline relative to other crime. 

Simihu'ly, in this country, we do not find a correlation between 
restriction of purnography and low rates of sexual violence, tllough 
there is evidence of the opposite. Utah, for example, ranks 50th in 
the Sexuall'vlagazine circalation index but 25th in rapes while New 
Harnpshire ranks ninth in that index --indicating a high rate of 
sexual literature -- and 44th in rapes. 

In fact rescarc hers have found that the only geographical 
factor that reliably predicts the rale of rape is the number of men 
between 18 and 3-1- living in that area. 

Saying that rapists are drawn to pornography does not lnean it 
caused their violellce. That is like saying tl1at flies cause garbage. 

Second, the ACLU's opposition is based on our observation that 
throughout history, censorship laws and dress codes have been used 
against wornell in SOllle way or other. In fact, a model censorship 
law drafted bv fcminists Catharine MacKinnon and AI1drea Dworkin, 

J 
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has been adopted into the Canadi,ul legal stillldcu"d of pornography. 
Since that ruling, more than half of all fenlinists bookstores in C"DEtda 
have had lnaterials confiscated. It is ilnportilllt to recognize that 
these laws often end up punishing the very individuals and ideas 
they are supposed to protect. 

In fact, Cilla<.iian CUSt0111S officials concluded that two of 
Andrea Dworkin's ()wn books were pornographic under hel~ definition 
illld therefore seizcd the books at the U.S. Cillladiilll border. However, 
111agazines like Playboy and Penthouse illld pulp novels about 
brutalizing \,VOlllcn ~u'e not being confiscated because they have 
powerful publishers and possibly because they cU'e Inore Inainstrealn 
and accepted by the CllStOlllS officials. vVhether its pornography or 
nude ciLUlcing or prostitution, it seenlS that whenever people WCUlt to 
stop n1en 1'1'0111 acting inl111orally, sOll1ehow wonlen get arrested. 

ChLU1ging the way people think is a job for parents illld 
educators, not bureaucrats, cUld we cu"e told that the people of 
Montill1a have j lIst voted ror less governlllent intrusion in their lives. 
But HE 83 \VOU ld have bureaucrats deciding on appropriate reading 
for "Montanans. In the \'vords of Justice Harlan, "it is largely because 
govt officials cannot make principled decisions in this area that the 
Constitution leaves matters of taste and style so largely to the 
individual." 

As [or the contention that 47 other states have this law, a 
colleague has dune SOllle prelinlinary resecu"ch into 15 states, culd so 
far only t"vo other then1 -- Illinois and Florida -- CCUl be said to have 
statutes as all-encompassing as HE 83. Two have struck down 
obscenity statu tes as unconstitutional. The other 11 have statutes 
with lesser penalt ies or 11101'(' defenses and -- 1nost inlportcultiy-- do 
not extend to the creators, the writers, artists, sculptors, etc. None 
had so severe a pcnalty as $50,000/10 years for ll11portation. 

Ever since its founding 75 years ago, the ACLU has fought 
against censorship and the repressive intrusion of tile governnlent 
into people's private lives. vVe neutrally defend all rights because 
experience shO\\"s they are indivisible. If the governnlent gets the 
power to suppress one right [or one person, then no right is secure 
for <.U1Y person and history has shown ti1is U"ue many tinles. \VOlnen, 
along with everyolll' else, <.u'e entitled to both free speech LUld safety. 
\Ve do not agree that we n1ust sacrifice one for the other. 



'rVe agree something should be done to stop sexual violence, but 
there is not a shred of evidence that this is it. Zero. We have pleaded 
with this legislature to invest in treatillent programs that can stop 
this behavior as soon as it is identified, but all we have gotten is a 
promise that after three rapes they will be put away for life. Utah, 
for example, has had a very successful treatInent progranl. None of 
these progranls are c0111pletely successful, but the success rate is 
certainly better th,Ul zero. 
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Mister Chairman, members of the Committee, I am Ron Silvers, a Licensed Professional 

Counselor in private practice. I am the Vice President and Secretary for the Montana Sex 

Offender Treatment Association. I represent only myself in this statement. 

For over fourteen years I have worked with sexual assault victims of all ages, their families, 

and sex offenders. My professional experience includes thousands of hours in the 

evaluation and ongoing therapy for several hundred sex offenders. I think pornography 

distorts and degrades human beings and our sexuality. 

I do not believe, based on my experience with sex offenders in therapy, that their use of 

pornography caused them to commit sex crimes. My extensive professional experience has 

brought me to the conclusion ('omistent with Dr. Judith Becker's opinion, then member of 

Attorney General Edwin 'leese's commission on Pornography, and director of the Sexual 

Behavior Clinic at New York state's Psychiatric Institute when she said in 1986, "I have 

been working with sex offenders for ten years and have reviewed the scientific literature 

and I don't think a causal link exists behl een pornography and sex crimes." 



I have found several common characteristics in sex offenders which I do believe have a 

causal link to sex crimes (among others). 

1. Sex Of Tenders are often very ignorant about basic human sexuality. 

2. Offenders are immature, socially underdeveloped, withdrawn, isolated, and 

angry. 

3. Some use pornography obsessively, some not at all, none in our program will 

claim pornography caused them to commit a sex crime. In fact, any offender 

client who would say something to the effect "My use of pornography made 

me molest my ten year old daughter" would be laughed at in any of our sex 

offender therapy groups. 

Sex offenders in eV<liuation or the early stage~; of therapy will frequently blame anyone Dr 

anything for their crime including the victims, alcohol and/or drugs, their marriage 

panners, etc. EYen these individuals do not blame their use of pornography as a causal 

factur for their offense. Ho,Y absurd to say, "If I hadn't seen last month's Hustler, I never 

w(;u~d haw done it." 

As a treatment provider, I am very likety to see a wide range of materials confiscated from 

offenders at the time of their arrest. In addition to what many of us would agree is hard 
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core pornography, offenders use other items which would be hard to define as 

pornographic, in ordtr ::0 stimulate deviant fantasies within themselves. The following 

items were taken from our clients at their arrest: 

1. Homemade video - a television gymnastics show, 

2. Homemade video - a television IVIousercise show, 

3. " Dance Worko ut \\ itt Barbie", 

4. Back to School, .I.e. Penney's children's clothing catalogue, 

5. Barbie dolls. 

Many older sex offender clients, or those brought up in poor rural homes, report the Sears 

catalogue and :\ational Geographic magazine gave them lots of sexual pleasure. 'We have 

44 clients in our program, fully a third did not use pornography prior or during their 

offense. 

I t:nve found that the mGst effect:\'e weapon against the distorted messages of pornography 

is accurate and explicit sexual information. Such information is the only way to confront 

misinformation and clarify what healthy sexuality is in reality. I am as disgusted with 

pornographic material as anyone in this room. However, I take my responsibility as a 

parent and an American citizen seriously. I have made it my life's work to help sex 



offenders stop sexual violence toward women and children. 

With all due respect, I do not wish to relinquish my responsibility and rights to any 

member of this committee to determine for me what materials and information are 

appropriate in my work as I teach healthy human sexuality to either my clients or my 

children. I do nor and did not elect my representatives in government to make those 

professional or per\jonal decisions for mt. 

Thank )'OU for your anention. 
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Testimony of Barbara Theroux 

On behalf of the American Booksellers Association 

Before the Montana Senate Judiciary Committee 

In Opposition to House Bill 83 

February 8, 1995 

I am Barbara Theroux. I appear before you today in several 

capacities: as the owner of an independent bookstore, Fact & 

Fiction in Missoula, and as a director of the American Booksellers 

Association, which represents 4,500 booksellers who operate 7,400 

stores across the country, including 32 in Montana. I am also 

appearing on behalf of ABA's First Amendment foundation, the 

American Booksellers Foundation for Free Expression, and The Media 

Coalition, a group that represents most of the booksellers, 

publishers, periodical wholesalers and distributors, recording and 

video game manufacturers, and recording and video retailers in 

Montana and the rest of the country. I am here to briefly explain 

why Montana booksellers oppose House Bill 83. 

I have been a bookseller for over 20 years. For the last 16 

years, I have lived in Missoula, working first at the university 

bookstore, then opening my own store nine years ago. Fact and 
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Fiction is a general bookstore that carries mainstream works of 

fiction and non-fiction and a large selection of children's books 

that we supply to schools and libraries. I have never knowingly 

sold any work of' hardcore pornography. As a parent, I am against 

pornography and other material that is "harmful to minors." 

But I am still very worried about House Bill 83. It would ban 

the sale of any work that appeals to "prurient" interest, is 

"patently offensive" to the community and lacks serious literary 

artistic, political of scientific "value." This "guideline" gives 

me little guidance: it is not a list of specific titles but a 

general description that I must apply using my own judgment. But 

how can I be sure that someday I won't make a mistake and sell a 

book that a jury later decides is obscene? 

The realities of bookselling today make this strong 

possibility. I offer more than 10,000 titles for sale in my store. 

New titles arrive by the dozens every day. While I do my best to 

know something about every book I sell, it is physically i. .• possib1e 

for me to inspect each one. In addition, we special order books at 

the request of our customers. There is always a chance that we 

will unknowingly receive a book that might be '1eld to be obscene. 

If H.B. 83 passes, the only way I can protect myself ~nd my 

store is to remove from sale all books that appear to have sexual 

content. Many books on art, photography, health and sex education 

would have to be taken off the shelves. In my mind, there is no 

question that this material in not obscene. However, H.B. 83 puts 

that decision in the hands of policemen and prosecutors. Even 
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though I am sure I would be acquitted in a trial, I cannot risk the 

bad publicity of an arrest for selling obscene material. This is 

what lawyers call the "chilling effect" of laws regulating free 

speech. 

What is so odd about the House's decision to ban obscenity is 

that it flies in the face of recent election returns. At least 

part of the explanation for the Republican triumph in the fall is 

a desire on the part of the voters to reduce the role of government 

in their lives. Yet H.B. 83 extends government's reach into the 

most intimate decisions we make--what we want to read, see and 

hear. 

Of course, the voters were not voting for hardcore 

pornography, but in at least two states they did explicitly vote 

against censorship. In Colorado and Oregon, voters were asked 

whether they wished to adopt laws very similar to H.B. 83. In both 

states, booksellers, librarians and others waged strong campaigns 

against the initiatives because of the fear of a chilling effect on 

non-obscene works with sexual content. Both measures were 

decisively defeated. In Colorado, 63 per cent of the voters 

rej ected the obscenity amendment. Even in Oregon, which has no law 

against the sale of sexually explicit material to adults, 56 per 

cent of the voters said they didn't want government to restrict 

free speech. 

We have been having similar fights in Montana for years. Only 

two years ago, the Missoula City Council killed a proposed 

ordinance that would have banned tbe sale of obscene material. 
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Many local governments have decided they do not want these laws. 

House Bill 83 makes an end run around home rule and imposes 

restrictions on our personal freedom that we have already rejectc:". 

Today, legislatures across the country are acting to cut the 

cost of government and lighten the burden of regulation on 

business. On behalf of my fellow booksellers and the other Montana 

businesses that produce and distribute books, magazines, movies, 

videos and recordings, I urge you to consider the economic impact 

of H.B. 83. But businesses will not be the only ones hurt. The 

enactment of H.B. 83 will cost all Montanans a large measure of 

their personal freedom. H.B. 83 is a piece of government 

regulation that none of us can afford. I urge you to defeat it. 

Thank you. 



-MONTANA 

-
-





February 7, 1995 

To: Members of the Senate Judiciary Committee 

From: Jim Heckel, Director, Great Falls Public Library (453-9706) 

Re: HB 83 

Thank you for the opportunity to express, as Chair of the Intellectual Freedom Committee 
of the Montana Library Association, opposition to HB 83. 

Libraries occupy special and very necessary positions in democratic society. Uniquely 
among our many institutions, libraries are charged with the unbiased collection and easy 
dissemination of infonnation, without judgement or prejudice. Libraries provide neutral 
arenas for the average citizen to acquire and ponder infonnation and viewpoints before 
reaching his or her own conclusion about issues. 

Libraries are sometimes home to infonnation or viewpoints which may be controversial 
or even offensive to opposing segments of society. Because some materials may be 
controversial or offensive, libraries have long been the target of those who would 
"protect" segments of the society from harm by denying access to certain materials. We 
call this censorship. Censorship, we feel, is detrimental to the best interests of democracy. 

HB 83 prohibits the purchase and distribution of materials deemed obscene. This applies 
to all citizens of the state. HB 83 casts a wide net to catch a few fish. Libraries are not the 
"fishll that need catching. 

We oppose HB 83 because: 

a. It presents a" chilling effectll in that the actual or implied threat of prosecution 
would be a powerful incentive for libraries to not acquire materials which would 
be controversial, even if not proven obscene in a court of law. The threat of a 
lawsuit, however unjustified, is a potent weapon. 

b. Libraries, which serve a special function in society, are not protected under 
HB 83. Note that there is specific protection provided in 45-8-206, MeA for 
libraries, museums and educational institutions. This creates the peculiar situations 
wherein libraries may distribute "obscenellmaterials to minors but not to adults. 

c. The three pronged test for obscenity depends on local standards. We feel that 
this type of legislation is best left to individual communities to detennine what is 

(over) 
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"obscene" in that community. CE'rtainly Missoula County differs from Ravalli 
County, as does Missoula from ~ ordan. Let local communities pass laws which 
define what is locally" obscene." 

d. We fear a "slippery slope" of ever increasing laws which will further defme and 
narrow what is acceptable reading or viewing material. 

e. There is no funding attached to this legislation to pursue execution. 

f. There currently is adequate legislation which should be fully enforced before 
more legislation is enacted. 
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SENATE JUDICIARY COMMITTEE 
BRUCE CRIPPEN, CHAIR 

February 8, 1995 

Mr. Chai~~~mbers of the committee. For the 
~i~a~?~ille~~) I am Montana state Librarian. 

' ... ~--~--~ ... ~ 

I am here today to speak in opposition to HB 83 
reasons: 

for a number of 

1. HB 83 does nothing to improve already existing Montana law, 
which protects minors from obscene materials. 

2. HB 83 presents an overbroad approach to dealing with obscenity 
extending application of the law to adults, and eliminating 
evidentiary protections already in existing Montana law for 
artistic, literary, scientific, educational or other merits of 
the material," as well as for taking into account the "purpose 
of the author, creator, publisher and disseminator." [Both of 
these appear in 45-8-20 (3) MCA.] 

3. HB 83 proponents claim that this proposed legislation is 
lIsimilar to" the laws of 44 or 45 other states. They fail to 
mention something I have discovered in reading the statutes of 
22 other states; 19 of these states have specific statutes 
protecting minors from obscenity, and I would imagine that 
this ratio holds true for the other 27 states as well. The 
legislation proposed here, while not specifically eliminating 
the language of 45-8-206 MCA, in essence does away with that 
specific protection for minors. 

4. In their zeal to bow to the language of the U.s. Supreme Court 
case of Miller vs. California, the proponents have failed to 
consider how other states have struck a balance on such a 
sensitive issue. Here are some examples: 

a. Alabama says obscenity is not prosecutable if it is for 
a "bona fide medical, scientific, educational, 
legislative, judicial or law enforcement purpose." 
Furthermore Alabama indicates that criminal provisions of 
the law "shall not apply to bone fide public libraries, 
or public school or college or university libraries or 
their employees or agents acting on behalf of the 
legitimate educational purposes of such [institutions]." 

b. Arizona excludes works of art or those of anthropological 
significance from the definition of obscenity, as well as 
"any depiction or description which, taken in context, 
possesses serious educational value for minors, or which 
possesses serious literary, artistic, political or 
scientific value." 

1 



c. Arkansas protects from prosecution for dissemination of 
obscenity, employees, directors and trustees of public 
libraries; it also protects material used by any 
"recognized religious, scientific or educational 
institution." 

d. California protects law enforcement and judicial use; 
medical, scientific, and educational activities; and 
"lawful conduct between spouses." 

e. In fact 17 of the 22 states whose statutes I reviewed 
have specific protections nearly always for the 
categories I mentioned above, and in a numbGr of cases 
also for museums, hospitals, art galleries, and 
historical societies. such protections appear in the 
statutes of the following states, among others: ID, NV, 
ND, OR, SD, UT, WA and WY. 

5. Montana's current law has already struck a balance by allowing 
evidentiary latitude under sUbsection (3) of 45-8-201 MCA (as 
mentioned above, and as allowed by many other states) ( and by 
its protection of minors with specific exemptions for bona 
fide public schools, colleges, univer~ities, public libraries 
and museums under 45-8-206 MCA. 

For those people who were here when the language was crafted for 
Montana's current anti-obscenity law, they ~ill reme~ber that it 
was written after a number of very long, hard-fought sessions among 
the Legislature, agency representatives, other interested parties 
(including out-of-state interests), and then Attorney General Marc 
Racicot. No one got everything they wanted, but it was statutory 
language drafted to try to accommodate all parties. On such a 
sensitive issue, that process was diplomacy at its best. 

Now the proponents of HB 83 bring forward language which will: 

undoubtedly conform to the Miller vs. California case. 

probably make moot the legitimate protections laid out in 
the current law under 45-8-206 MCA. 

probably undo the delicate balance existing in current 
statute which takes into account the interests and 
concerns of all parties. 

Obscenity is not a topic most of us would choose to deal with. In 
fact, at least to some degree, it is one price we pay for living in 
a free society. How we deal with obscenity is a measure of how 
strong our democratic ideals are. 

2 
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I would like to leave you with two quotations from two different 
U.S. Supreme Court justices: 

Justice Felix Frankfurter said: "The safeguards of 
liberty have frequently been forged in cases involving 
not very nice people." (1962) 

Justice Louis Brandeis in a 1927 dissent said, 
"Experience should teach us to be most on our guard to 
protect liberty when the government's purposes are 
beneficent." 

I hope in our zeal to "protect" our citizens we do not lose 
something more precious. I do not envy you your position of 
responsibility. I wish you well and hope that all of us can sort 
through the emotion and the rhetoric so often associated with this 
topic and see our way clear to our ultimate purpose. 

Thank you for your attention to my remarks. 

3 
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MEMBERS OF THE SENATE JUDICIARY COMMITTEE, MY NAME-fS-RI€K--DeADY 

AND I STAND BEFORE YOU AS AN AVERAGE PERSON. HB 83 IS LEGISLATION 

THAT ASKS THAT AVERAGE PEOPLE SET A COMMUNITY STANDARD. I WOULD 

POSE TO THE COMMITTEE THAT THIS HEARING ITSELF PROVES THAT LANGUAGE 

IN THIS BILL IS TOTALLY UNENFORCEABLE AND IMPOSSIBLE TO INTERPRET. IN 

THE WEEKS PRECEDING THIS HEARING THERE HA VE BEEN MANY EDITORIALS 

BOTH PRO AND CON OVER THIS BILL. HOWEVER, EVEN AMONG THE 

PROPONENTS OF THIS BILL YOU CAN NOT FIND AN "AVERAGE" CONCLUSION. 

THE SPONSOR OF TillS BILL, REPRESENTATIVE HERRON WAS QUOTED IN THE 

GREAT FALLS TRIBUNE AS SAYING THAT THIS BILL WILL REMOVE MOST HARD-

CORE PORNOGRAPHY FROM MONTANA. YOU ALSO HAVE A SUPPORTER IN 

REPRESENTATIVE GRIMES WHO SA YS THAT IT IS NOT A BILL ABOUT 

PORNOGRAPHY, BUT A BILL ABOUT OBSCENITY. YOU ALSO HAVE OTHER 

REPRESENTATIVES CLAIMING THAT IT IS A "GET TOUGH ON CRIME" BILL NOT 

A FIRST AMENDMENT ISSUE. I FOR ONE, AS AN AVERAGE INDIVIDUAL, HAVE 

SOME DIRE CONCERNS ABOUT THIS LEGISLATION. 

I FIND MANY THINGS IN TillS SOCIETY TO BE OBSCENE. OBSCENE IS DEFINED 

BY WEBSTER'S NEW WORLD DICTIONARY AS: OBJECTIONABLE OR REPUGNANT 

TO ACCEPTABLE STANDARDS OF DECENCY OR MORALITY; INDECENT; 

PORNOGRAPHIC; OFFENSIVE IN LANGUAGE OR ACTION; TENDING TO INCITE 

LUST OR DEPRAVITY. I FOR ONE FIND THE MAGAZINE SOLDIER OF FORTUNE TO 



BE REPUGNANT AND OBJECTIONABLE, I FIND LETTING PEOPLE GO HUNGRY, 

HOMELESS AND WITH OUT ADEQUATE MEDICAL TREATMENT OBJECTIONABLE 

AND REPUGNANT, I FIND FREDDIE KRUGGER MOVIES OBJECTIONABLE AND 

REPUGNANT. SO WHy IS IT THAT THIS PIECE OF LEGISLATION CHOOSES TO 

ONLY LOOK AT CERTAIN CLAUSES OF THE DEFINITION AND NARROWLY 

CONFINE THE ACTS IT FINDS AS OBSCENE. 

DO I WANT TO IMPOSE MY PARTICULAR BELIEF IN WHAT I DEFINE AS OBSCENE: 

NO, I MAY FIND THE CONTENT OF SOLIDER OF FORTUNE MAGAZINE OR A 

FREDDIE KRUGGER MOVIE TO BE OBSCENE, BUT I AM NOT IN A POSITION TO 

TELL EVERYONE ELSE THAT THEY CAN NOT READ OR VIEW THAT MATERIAL. 

U.S. SUPREME COURT JUSTICE POTTER STEWART SAID THAT HE WOULD NOT 

ATTEMPT TO DEFINE "HARD-CORE" PORNOGRAPHY, "BUT I KNOW IT WHEN I SEE 

IT. "(1) REGARDLESS OF WHICH SIDE OF THE ARGUMENT YOU ARE ON, YOU CAN 

SEE THAT JUSTICE STEWART SET THE PARAMETER OF ACCEPTANCE IN THE 

FIRST PERSON, I, NOT THE COLLECTIVE WE. D.H. LAWRENCE, WHOSE BOOK 

LADY CHATTERLEY'S LOVER WAS BANNED IN THE US FROM 1928 UNTIL 1959, 

ONCE SAID: "WHAT IS PORNOGRAPHY TO ONE MAN IS THE LAUGHTER. OF 

GENIUS TO ANOTHER." (2) 

WHAT THIS BILL IS INTENDING TO DO IS TO TAKE A PERSONAL, INDIVIDUAL 

CHOICE AND TURN IT INTO A LEGISLATED ONE. SO WE ESTABLISH A SYSTEM 

THAT AT ANY GIVEN TIME, INDIVIDUALS OR GROUPS CAN INITIATE LEGAL 
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ACTION AGAINST ANOTHER INDIVIDUAL OR GROUP OVER WHAT THEY ARE 

WATCHING, READING OR POSSESSING. THE LOGIC OF THIS BILL AND SOME OF 

THE SUPPORTERS ARE UNIQUE TO SAY THE LEAST. 

IN A TIME WHEN AVAST NUMBER OF AMERICANS ARE SAYING THAT THE 

GOVERNMENT IS TO INTRUSIVE INTO OUR LIVES, ALONG COMES A BILL THAT 

INTRUDES ON AN INDIVIDUALS BASIC RIGHTS. HOW CAN YOU HAVE IT BOTH 

WAYS. IF I WERE TO TAKE THE LOGIC OF READING PORNOGRAPHY OR 

FREQUENTING STRIP CLUBS AS A BASIS FOR COMMITTING RAPE. THEN I WOULD 

ARGUE THAT THE LEGISLATURE SHOULD SERIOUSLY CONSIDER BANNING ALL 

CURRENCY AND BANKS. WHY? BECAUSE AN INDIVIDUAL CHOOSES TO ROB A 

BANK, CONVENIENCE STORE OR AN INDIVIDUAL BY THE FACT THAT THEY MAY 

HAVE IN THEIR POSSESSION, MONEY. SO THEREFORE MONEY IS EVERYWHERE 

ENTICING THESE INDIVIDUAL TO COMMIT A CRIME. SO THE ONLY WAY TO STOP 

THE CRIME IS TO REMOVE THE SOURCE, MONEY. 

NOW DOESN'T THAT SOUND A LITTLE RIDICULOUS. OF COURSE, BUT THE ONLY 

DIFFERENCE IS THAT I SUBSTITUTED MONEY IN THE PLACE OF PORNOGRAPHY, 

STRIPPERS, OR SEX. 

THE SUPPORTERS OF THIS BILL CONTEND THAT SO-CALLED "SOFT-CORE" 

PORNOGRAPHY SUCH AS PLAYBOY, PENTHOUSE OR PLAYGIRL MAGAZINES OR 

R-RATED MOVIES WOULD NOT BE EFFECTED BY THIS LAW. I READING THE LAW 



I COULD NOT FIND ANY SECTION, CLAUSE, SUB-SECTION, ETC., THAT READS: 

THE FOLLOWING PUBLICATIONS, TYPE OF MOVIES, ViDEOS, ETC., ARE EXEMPT 

FROM THIS BILL. IT DOESN'T EXIST. A CASE IN POINT: LINCOLN COUNTY 

MONTANA, ENACTED LOCAL LEGISLATION SIMILAR TO THIS BILL. SHORTLY 

AFTER ENACTMENT, A SMALL BUSINESSMAN IS ARRESTED FOR SELLING 

OBSCENE MATERIAL: PLA YBOY, PENTHOUSE, ETC. SUBSEQUENTLY, THE 

BUSINESS OWNER WAS TRIED AND ACQUITTED OF THE CHARGE. THE POINT IS, 

HOW MUCH TIME, MONEY AND EFFORTS WERE PUT INTO A TRIAL THAT SHOULD 

HAVE NEVER BEEN NEEDED. THIS BILL WILL ONLY SERVE TO BRING TO THE 

ALREADY OVERBURDEN JUDICIAL SYSTEM MORE FRIVOLOUS AND 

UNNECESSARY LITIGATION. 

THE PREMISE OF THE AMERICAN ECONOMY IS SUPPLY AND DEMAND. I WOULD 

ARGUE THAT THIS UNTO ITS SELF SHOULD BE ENOUGH TO GAGE THE 

"COMMUNITY STANDARD" AS DEFINED IN "MILLER VS CALIFORNIA." IF A 

COMMUNITY FINDS THAT CERTAIN MATERIAL IS UNACCEPTABLE AND 

INDIVIDUALS IN THE COMMUNITY DO NOT BUY, RENT OR OTHERWISE USE THE 

MATERIAL, OR THE 1\TUMBER OF INDIVIDUALS BUYING, RENTING OR USING THE 

MATERIAL IS NOT SUFFICIENT TO MAKE THE ITEMS COST EFFECTIVE, THE 

BUSINESS OWNER WILL SOON DISCONTINUE CARI~ YING THE PRODUCT. I ALSO 

BELIEVE THAT EACH INDIVIDUAL OWNER OF A BUSINESS HAS THE RIGHT TO 

CHOOSE WHAT TYPE OF PRODUCTS THEY CARRY. I DO NOT KNOW MANY 

INDIVIDUALS \VHO GO INTO A STORE A FORCE AN OWNER TO CARRY ITEMS 
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THAT THE OWNER DOES NOT WISH TO CARRY. AS FAR AS I CAN SEE, NO ONE 

IS FORCING ANYONE TO PATRONIZE AN ADULT BOOK STORE, A MAGAZINE SHOP 

OR A BAR WHICH FEATURES EXOTIC DANCING. 

HAS ANYONE EVER ASKED AN INDIVIDUAL EMPLOYED IN THE ADULT 

ENTERTAINMENT INDUSTRY IF THEY CHOSE THE OCCUPATION OR WERE 

COERCED INTO IT? I HAVE AND TO A PERSON, THEY HAVE ALWAYS INDICATED 

THAT THEY CHOOSE THE OCCUPATION OUT OF THEIR OWN FREE WILL. I AM 

NOT SA YING THAT COERCION DOES NOT EXIST, BUT CONVERSELY NOT 

EVERYONE IN AN ADULT VIDEO, INCLUDING SADOMASOCHISM OR BONDAGE 

VIDEOS, ARE THERE AGAINST THEIR WILL. PEOPLE MAY NOT FIND THIS TYPE 

OF SEXUALITY APPEALING TO THEM, BUT STATISTICS DO INDICATE THAT 

"AVERAGE" PEOPLE IN THIS COUNTRY DO ENGAGE IN THIS FORM OF SEXUAL 

EXPRESSION. WE ALREADY HAVE LAWS ON THE BOOKS THAT COVER THE 

ISSUES OF CHILD PORNORGAPHY, KIDNAPPING AND OTHER RELATED OFFENSES. 

PEOPLE CHOOSING TO PURCHASE PUBLICATIONS, VIDEOS, ETC., OF CONSENTING 

ADULTS ENGAGING IN VARIOUS ACTS FOR ENTERTAINMENT OR EDUCATIONAL 

PURPOSES SHOULD BE ENTITLED TO HAVE THOSE ITEMS A V AILALBE. AN 

INDIVIDUAL OR EVEN A GROUP OF INDIVIDUALS MAY FIND THE SUBJECT 

MA TIER OFFENSIVE TO THEM, BUT THAT GROUP SHOULD NOT BE ABLE TO 

IMPOSE THEIR SET OF BELIEFS ON ANOTHER. 



IF AS SOME OF THE BACKERS OF THIS BILL CONTEND THAT THIS IS A "GET 

TOUGH ON CRIME" BILL, I WOULD POSE THE FOLLOWING QUESTION. HAVE WE, 

AS A SOCIETY, NOT LEARNED FROM OUR OWN HISTORY? A QllCK LOOK BACK 

TO THE EARLY 1900'S IS A PRIME EXAMPLE OF AN ATTEMPT TO LEGISLATE 

MORALITY UNDER THE GUISE OF PROTECTING THE INNOCENT PEOPLE OF THIS 

COUNTRY. I SPEAK OF THE ERA KNOWN AS PROHIBITION. THE PROPONENTS OF 

THIS LEGISLATION SPOKE OF MANY OF THE SAME CONCERNS THAT 

PROPONENTS OF HB 83 HAVE EXPOUNDED UPON. A GREAT ILL IS PRESENT IN 

OUR SOCIETY, IT IS DESTROYING THE FAMILY, UNDERMINING THE GOOD OF THE 

COUNTRY AND PREYING ON INNOCENT VICTIMS. IF WE LEGISLATE THIS GREAT 

ILL FROM SOCIETY, THE COUNTRY WILL PROSPER AND EVERYONE WILL BE 

SAFE. THIS DESCRIPTION MAYBE VERY BROAD AND POSSIBLY OVER

SIMPLISTIC, BUT ONE UNDERLYING OUT-GROWTH OF THE PROHIBITION ERA WAS 

ENTRENCHMENT OF ORGANIZED CRIME IN THIS COUNTRY. I USE THIS 

CORRELATION AS AN ATTEMPT TO INDICATE THAT WHILE I HAVE NO PROOF 

EITHER SUPPORTING OR CONTRADICTING ORGANIZED CRIME'S INVOLVEMENT 

IN THE ADULT ENTERTAINMENT INDUSTRY IN THIS COUNTRY, I DO BELIEVE 

THAT WHEN YOU BEGIN TO BAN A COMMODITY THAT HAS A SUBSTANTIAL 

SUPPLY AND DEMAND FACTOR, THE ESTABLISHMENT OF A BLACK MARKET 

LOOMS AS DEFINITE POSSIBILITY. AND WITH A BLACK MARKET COMES 

ORGANlZED CRIME. I FIRMLY DISAGREE WITH THE CONTENTION THAT THIS 

BILL IS A GET TOUGH ON CRIME BILL. THIS IS AN ISSUE OF MORALITY. TO ME 

MORALITY IS TO A GREAT DEGREE AN INDIVIDUAL CHOICE. HISTORY HAS 
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SHOWN TIME AND TIME AGAIN WHAT PEOPLE ARE CAPABLE OF IN THE NAME 

OF RELIGION, MORALITY AND THE LIKE. 

IN CLOSING, I WOULD LIKE THE MEMBERS OF THE SENATE JUDICIARY 

COMMITTEE TO CONSIDER THE FOLLOWING: 

1): ALL THE INDIVIDUALS PRESENT AT TODAY'S HEARING 

SHOULD BE CONSIDERED" AVERAGE" PEOPLE. 

2): AMONG THESE AVERAGE INDIVIDUALS PRESENT HAVE YOU 

HEARD CONCLUSIVELY THAT THERE IS ONLY ONE 

INTERPRETATION OF WHAT IS OBSCENE? 

3): IF EVERYONE PRESENT TODAY WOULD BE HONEST, WHAT 

PERCENTAGE OF THE PEOPLE HERE WOULD SAY THAT THEY 

HAVE EITHER ON A REGULAR, SEMI-REGULAR, RARELY OR 

NEVER HAVE LOOKED AT AN ADULT MAGAZINE, VIDEO, 

MOVIE OR VISITED AN CLUB? THE ANSWER MAY SURPRISE 

THE COMMITIEE. 

4): IF THIS BILL IS PASSED INTO LAW, WHAT WILL THE NEXT 

STEP BE? WILL YOU BE ASKED TO DETERMINE IF J.D. 

SALINGER'S "A CATCHER IN THE RYE", MARK TWAIN'S 

"HUCKLEBERRY FINN", OR JOHN STEINBECK'S "GRAPES OF 



WRATH" ARE OBSCENE OR QUESTIONABLE AND SHOULD BE 

BANNED FROM PUBLIC AND SCHOOL LIBRARIES? ALL OF THE 

ABOVE BOOKS, WITHIN THE LAST TEN-YEARS HAVE BEEN 

BANNED FROM LIBRARIES IN V ARIOUS PARTS OF THIS 

COUNTRY. DON'T ASSUME THAT IT CAN NOT HAPPEN IN 

MONTANA. 

I CLOSE BY SAYING THIS IS JUST ONE "AVERAGE" PERSON'S OPINION. THANK 

YOU FOR YOUR TIME AND CONSIDERATION. 

(1) JACOBELLIS V. OIDO, 378 U.S. 184 (1964) 

(2) D.H. LAWRENCE, "PORNOGRAPHY AND OBSCENITY,''' IN DIANA TRILLING, 

ed., "THE PORTABLE D.H. LAWERENCE" (NEW YORK: VIKING, 1947), p. 646. 



-- ------- ------ ---- - - - - ----------------------- --- .--.---- -------

m-=-r/!t';; -c;.re- -111~~1y _~;;;;~~I:i 10 ;,~~71_~~G§~-,~1-~l----
.. _ Jle ~lj~ ,?J(/!~ ____ /:c:11$!c.f!:~;;!~ __________ __ ~ ____________________ _ 



________ . ____ i)l!?! i)r-:h)t- l~'l~I~/r-'rs 1;1 /l/~/)l.IJ~' /7/i1/C' bc~e/, .. 

---p'l1:'1111 t6x1C -Ih ~C;~;r'5 J~~. C, ic)d'j I!JJJc, 7/iC->5'C· .. 
. _ . ________ ___ /]k'~ __ .:! _!:-(~ ___ &'P(";)~CI jJ?:)1?_ . t;(-e if) (j(>/v'CC/';Jl C:;Jt: I c-t;'))cl"'/,-

_____________ /t!J{)t(~l __ 'i,6-e!r (t')~;_'})l,JI}I:-/lcf'~·- ;);-5 is c.. 5"c-/( -

.tJ~(!t/t'tlll'/! 1/ 7clt (5}ry ,'!b Y'<J U(!i ~;; e m P A A 'fh~ / .. 
___ ')7E SJ.'(I eJ/l> J v '0(10 pr (.., v I/c:- /1) ,hy/ ) J?, Jk 'll 

___________________ C~6C.{{,/ __ L71l)t//'(-'S _(;j ld _j6_~/~ rt:./-Jtl(j s -5~~ t:~~)ct<1 )J .. 

______ ._,____ . ________ .(.'t1(:/, __ L'r:5/Ji}) 51.6) e'_ ,/2~ c_'&l.l!S ~ J ,e/. c<{!; (! 15: _ . ~ ? 17. 1)744 

_ ____ ill /c:.i!I~gf'll/ Cit' {?t:'s . ..... .. -

_~, ;!~~B ;J/c::cr~s _fkF5<:' f-lec;h' i"c)j)f-r5!J1 - . 

____ ,h,'c..IfJ/J2{-J{!rc; )/)11 . 'j'lJCJY~ i 1/1 ~c; Ic--Q. 15,llle5 5c'"5 

__________________ _ jx~(?lJ,:~_?¢: __ ?'!_tht:L ~)/JJn}S __ (.-',' . c: ._ .-k.?i-~) ~_) c-c///c--c/ _ 

...... .."{:i~)t[(',ge/J("'cpJc/, ,;leg:) L/Yt!"'*'5?1/ r:1;P{lrJr;,~' 
'£Y?;'''/l'JJc -Ie (-/J,;Jit:ikjC? cr)lj nlC'tl,c' ('")tIO'/I"'C •. 

. . __. __ ._ /1.1 __ 0 _ ,:li!r:~i h'f .. _ . _____ . ~ -< 
7)e -fetir I'> nc-lii",/ '1)("5<::,,- []L)J7t'rS U ;J/ ::r-' _ 

./--Z) J {i " (CY 'f))fi. J t.Jh t? Y t [, , ! / Jc ,~J)'J7~,-jj /)c- / Ctl I Sc/ {\-Jc-! 

(Ic,rnl ~(/ell nt-) ;'{f(,e /Ctvu ll",;/I;ot. L'{/)15jlll-(II~r))Ctr'! 
7ht:'.-kc.;( ':' -; lie' C'(;L:))?))/IC.' /}{~/t"/1 'fAe /, {'";; / /y,~ c 
d r.it'i/{/!lj 't ht?)I)c;'( /j/C>,S . ,,':r:Y; II ISfk-'j?' / (~C..(t)1 /}j z't fe-Jl' 

by 5,,'IJ)~' j}j/s1'ttlcir-c/ c~I)C-/t'(~C" /)F(x~1 .. 



EXHIBIT ~ 3D 
DATE.. ~ - ? -1 '5 --~ 

_i /... J-tB '83 
.., 

-

.~ ... _______ ~ __ .7~C' ___ J;Ci r _l;_~_~.'j}t( l_~S??! l-e-,_~J?)t?I/J!Jf:.~:S·_ ~.L.A. __ . ___ . 
~. . ..t'l7JJ? "lid Lul,/)))6,/ I ~i c.1l Lt:'.!:ij£; / I J.....!f. rA51/.{ .£ J, 1.5, . 

.. _____ . _~_ t~,Ai!r? _j)_'Uu:r n)&!176cYl3(~'_£'f;}e:~ .. J::()))~lZl?:U?Jiy~_~ (v',j ~ 
. . ............ /)0. 1)1' 11'-'1'" L{ic kC1lLCt(jc.. /./1.",/_. f j, ~ C-'IL), J ~C2~~·.!zc)Y-__ · __ ... _. ___ . 

_ .. _._~ _____ . __ ~ ?./'z ,6/ /1 ]1--~fbfil/2~~~ . ... _ ... ___ . ______ ~.~ ______ ~_._~_ ...... __ ._ ..... __ ._~. __ .. _. ___ .~._ .. _. __ .~. __ _ 

~~_~~~ __ .. .~~._~~ LJC~;~~10;ih:~;l-f~lt!~+h IS .1~-~~~~O~-5;b)~ ____ ql·J:!~-

. _____ ~~-t~~1f~)!1(~f;J:,}~5!+JC":f~ /:~::~~::> ... ;jJ-= 
..... .__ 11':"0[j,/ /5_Lji:'kt(?1 nL.??~'I7Jinj / -Ib.e.17Efptli/ e ~_u__ 
_________ .. _~.~ _~._jJ11/)/(Cj>~ ___ ~Li.l. (5~~cL~_'1~_'jJ3 . .--~ . ~-.--------



:.. /1' 1 "'i',~ :~ .. :'.; ;\:~~ 

;,:. ;/ 
, , . ...,. 

--. ... --~ -~-~~--- ... --

STATE CAPITOL HELENA. MONTANA 59601 TELEPHONE 406/449·3750 

FEBRUARY 8, 1995 
SENATE JUDICIARY COMMITTEE 

TESTIMONY OPPOSING HOUSE BILL 83 

REVISING THE CRIME OF OBSCENITY 
BY REDUCING THE RIGHTS OF ADULTS TO RIGHTS OF CHILDREN 

I am Bob Campbell, a 1972 Constitutional Convention Delegate 
and the author of the Freedom of Expression provision in Article II, 
section 7 and the Right of Privacy in the Montana Constitution. 

Freedom of Expression is a separate and distinct right in 
Montana and it is the cornerstone of our Freedom of Speech and Freedom 
of the Press also guaranteed in that section. 

HB 83 is the most serious violation of our Right of 
Expression ever introduced and seriously considered by this or any 
previous legislature. In addition to its unconstitutionality, it must 
be given a Do Not Pass for the following reasons: 

1. Our present crime of Obscenity forbids the public display or 
transfer to minors of any obscene material. Its final form was approved 
by then Attorney General Marc Racicot. It protects the public from 
being subjected to offensive material while respecting the Expression 
and Privacy rights of others. 

2. HB 83 is asking you to abolish the rights of adults by only 
allowing them to read, view, or transmit on their computer only that 
which is now lawfully possessed by children. They want you to commit 
the criminal justice system to accomplish their agenda, allowing in 
Montana only what is compatible with their religious beliefs. 

3. Law enforcement has limited resources and cannot respond to 
every complaint that would arising under the wording of HB 83. It is 
unenforceable for the officer and the County Attorney who must devote 
their efforts to their first priority, protecting public safety. 

4. There is no scientific studies proving that reducing the 
availabili ty of pornography will reduce the number of men sent to 
prison. If HB 83 is already the Federal law in Montana, we should ask 
that it be vigorously enforced rather then make all Montana adults 
criminal under this law and selectively prosecute a few in each 
community. 

HB is unconsti tutional , unenforceable, unnecessary, and would 
generate years of expensive litigation for counties as well as adults 
who will lose their rights under this bill. 

PLEASE VOTE DO NOT PASS ON HB 83. 

f;JJ{J~ 
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HB83 
Senate Judiciary Committee 
Testimony of Charles W. Walk 
Montana Newspaper Association 
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Mr. Chairman, memb~rs of the committee, for the record my 
name is Charles Walk. ,I am executive director of the Montana 
Newspaper Association which represents 75 Montana 
newspapers, including all 11 dailies and 64 weeklies. 

I am here today in opposition to HB 83. 

I would like to assure members of the committee that 
Montana's newspapers never have been, are not now and do 
not plan to be in the future, purveyors of obscenity or 
pornography. 

But we HB 83 as an all-encompassing and over-broad attempt 
at legislation which strikes at the heart of free expression and 
could result in unwarranted censorship in nearly every form of 
expression. 

I am not here today to hide behind the First Amendment. I 
understand that the U.S. Supreme Court has said that 
obscenity falls outside the pure protection of the First. But I 
would remind the committee that the court also has 
constantly required that regulations on the sale and 
distribution of obscene materials must be narrowly defines by 
contemporary community standards. 

I believe HB 83 goes far beyond what is needed and preferable 
in a free society. 

I think existing Montana legislation - which some of you may 
recall has been hammered out in long and difficult sessions in 
this very chamber six and two years ago - is adequate and 
reasonable protection for Montanans. 

I would suggest that there is great risk of errors of excess in 
both prosecution and jury results involving HB 83. I am also 
concerned that the harsh penalties are excessive and 
unreasonable. 



I am not here to bash the bill sponsor or the bill's supporters. 
They are heading in a direction they believe is right and 
important. I do, however, respectfully disagree with the thrust 
of the legislation on the basis that it is unnecessary. 

I urge you to give this legislation a "do not pass" from this 
committee. 
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Senate Judiciary Committee 
10:00 a.m., Wednesday, February 8, 1995 
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The League of Women Voters has always been a strong supporter of individual 
rights, and opposed to government intrusion into private affairs. Although the 
State of Montana has infrequently had problems regarding pornography and obscene 
material comparatively speaking, when such problems arise, individual citizens are 
quite capable of making their own decisions on such material without government 
interference. House Bi I I 83 if enacted would take away individual citizen's 
rights to read and view what they deem appropriate for their own taste. In short, 
this is what has been considered an unnecessary intrusion on and "taking" of one's 
freedom to make personal choices. We suspect that members of this committee 
would object to the idea of being told what they could or could not read or see. 
We urge you to think very carefully about any legislation that impinges on the 
rights of citizens to determine for themselves what they do or do not wish to read 
or observe. The League of Women Voters believes that the judgement of Montana 
citizens is sufficiently sound to al low them to make their own decisions. So we 
hope you will oppose legislation that restricts Montanans' freedom with regard to 
what they read or ~hose to observe. 

In addition, the League of Women Voters of Montana is also concerned that the 
cost of administering and enforcing this unnecessary legislation, wi I I be a major 
fiscal burden; one the tax payers should,not be asked to bear. Furthermore, it 
appears that the regulations imposed by House Bi I I 83 would create unfunded man
dates for lower levels of jurisdiction. 

Censureship and government control of private, individual choices are ser
ious matters, and we believe you should weigh very carefully, the full impact, 
before embarking on the path of censureship and restriction contained in House 
Bi II 83. 

The League of Women Voters of Montana opposes House Bi I I 83 and urges a 
do not pass recommendation by the committee on this measure. Thankyou. 

Chr is Imhoff 
Legislative Chair LWVMT 



Senate Judiciar~ Comm. 

Dear Senators, 
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and paperback distributor. 
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February 8,1995 

to voice my objection to 

News, Inc., a local periodical 

This a busines that I purchased 

from my father who began distibuting magazines in Helena in 1939. 

We are not a crime family nor do we have any connection to 

or!;Janized crime. 

HB 83 would seriously impact our abilty to distribute the magazines 

we now offer our customers. Cosmopolitan, Playboy, Rolling Stone, 

Vanity Fair, Outdoor Life and even Sports Illustrated have been 

found by some in our community to be obscene. We are a small 

business that cannot afford legal costs for distributing publi-

cations that may offend a few who are not required to buy them. 

Our customers are free to make their own choices, and their 

standards determine our sales. 

I commend those infavor of HB 83 for exercising your freedom 

to voice your opinion. I must also s~pport the right of our 

customers to choose magazines they buy and read. Helena News, Inc. 

would like to continue to provide our customers with publications 

concerning lifestyles and sexuality as well as politics and religion. 

Sincerely, 

\~~~o,Q;. ·\i~~v~ 
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HB 82 a new low 
I thought I had heard it all, but the intro

duction of House Bill 82 by Jack Herron and 
the religious right stoops to new lows in an at
tempt to undermine First Amendment and 
freedom of expression rights in this state. I 
am aware there is a growing movement to re
turn to older value systems, but when the 
voters rebelled in November, they did not 
give Mr. Herron and his supporters carte 
blanche to take us back to the Victorian age 
of chastity belts and public lynchings. 

It is particularly ironic that the politicians 
who support this bill would go so far as to 
wear white ribbons as a symbol of "purity." 
What is this? Some kind of joke? Such tom
foolery is tantamount to giving Heidi Fleiss a 
white wedding dress. I would like to see a poll 
conducted in which any reasonable person 
would equate "purity" with politicians. On 
the contrary, they should be donning black 
ribbons to symbolize the death of our free 
society as we know it. This is the same bunch 
of hypocrites who decry abortion rights and 
then go out and shoot people in the name of 
their cause. 

It is one thing to try to impose one's value 
system on others through dissertation and 
protest, but it is quite another to attempt to 
legislate the most basic rights of our constitu
tion away from us. Our elected officials have 
only been in office a short time and they have 
already shown·us that they still didn't get the 
message. Get out of our private lives and get 
on with the work of balancing the budget and 
reforming government. Quit wasting our time 
and money tinkering with that which is none 
of your business. 

Donald H. Kern 
1805 Joslyn Street No. 89 



,', /1 

The Potential for I/. 13. 83's Effects on Se..\: Education in Montana 

n~"'''' 2- /r -9r 
W~ are ~acu1ty who teach l-!UI1UlI1 S~mality, a lower di~ision, Undergradua:~~'tl~~sar~~ (3 
Umverslty of Montana. ThIS course IS not a degree requIrement for most sfu(!dtg;~thf)Ugh- g ...,. 

meet general education requirements for some. The class is enormously popular: every term it 
has a waiting list. It is capped at 230 students, the capacity of the lecture hall. Individuals who 
take the course range in age from 18 to 65, though the class is predominantly under age 25. All 
topics relating to sexuality are covered in the course: sexual anatomy and physi.ology, gender 
roles, sexuality research, lifespan sexual development, heterosexuality and homosexuality, 
pregnancy and prenatal development, birth and lactation, birth control, love and relationships, 
sexually transmitted diseases, the sexual response cycle, pornography, sexual deviancy, sexual 
assault, incest and related family-systems issues. We frequently see former students in Missoula 
and elsewhere in Montana. Years later, they report enthusiastically that Human Se.:mality was 
one of the best and most useful courses they took during their college years. 

We are deeply concerned about the implications of House Bill 83 for sex education in Montana. 
Repeated surveys of our students at the onset of the course and over the past 15 years 
(approximately 3,500 individuals) reveal that it is rare for students to learn about sexuality other 
than through conversations with friends (who are likely to be as ignorant as they) or through 
magazines and books (likely to have a biased and not always informed perspective). It may 
interest readers to know that among females in our course, 20% report that they learned sexuality 
information from parents, while an even more abysmal 8% of males learned about sexuality from 
parents. Information about sexuality from religious sources is basically non-existent, in the range 
of one to three percent reporting having received sex education from their churches. Thus, for 
the majority of our students, accurate information is difficult to come by outside of educational 
institutions and groups; that is, K-12 and higher education, as well as community organizations 
offering sexuality education. 

What might be the effects ofH.B. 83 on sex education in Montana? Potential effects are many. 
First, there are difficulties with the vague definition of obscenity. Obscenity occurs in a context 
and is also in the eye of the beholder. For example, a photograph of male genitalia on the front 
page of the Missoulian would offend many. The same photograph used in a college course for 
the purpose of discussing male sexual anatomy may have another effect. According to H.B. 83, 
Section 2bilii, obscenity is defined according to the "average person, applying community 
standards." Just who is this "average person'?" There may be more than an occasional student 
enrolled in our course for whom photographs or drawings of genitalia are initially offensive, yet it 
is impossible to teach responsibly without reference to such visual aids. What about the student 
who, without permission, brings a friend to class or the individual who simply stops in without 
enrolling,) These "average" persons may not be desensitized to public, open discussion of the 
sexual response cycle or the appearance of genitalia, for example, and be deeply offended. Under 
section 1 a, such discussions or visuals would fall in the category of" presenting" or "exhibiting" 
obscene material. As the bill is \VTitten, the offended individual(s) need only file a complaint with 
legal authorities. Presumably the county district attorney would then make a judgment about 
bases for prosecution It would be up to the educator charged to prove a lack of prurient intent 
and that the material \vas not obscene--very costly, demoralizing, and time-consuming A human 



sexuality textbook that has sexually-explicit diagrams or photographs that are offensive to some 
and was "imported" into the state, could condem. . he course instructor to prosecution und(:~ lS 

bill (with a maximum fine of $50,000, ten years imprisonment, or both). In fact, according to this 
bill (Section 4) if material exists that is "alleged to be obscene if there was no trial," (what material 
and who alleges that it is obscene and who adjudicates without a trial?), such material may be 
mandated into the possession of law enforcement officials for destruction. The implications of 
this kind of seizure are appalling. It smacks ofbook-buming and gives unusual power to an 
individual or group of individuals who make the allega:: n of being offended. Because sexuality 
is a difficult and volatile topic today, it is impossible to teach it without offense to some 
individuals and groups. It leaves the sex educator very much at the whim of local law 
enforcement, judiciary, and particu\:: ':erest groups. \Vhile participation in our course and other 
avenues of sex education is voluntary, the bill makes no provision for same. Simple exposure of a 
consenting adult to obscenity (as defined by the values of the" average" beholder) is sufficient for 
prosecution and intimidation. 

H.B. 83 has the potential to muzzle sexuality education in Montana. Repeated surveys reveal that 
citizens overwhelmingly support its inclusion in publicly-funded educational curricula. The topics 
raised in sex education curricula are of vital importance to society. It cannot be taught without 
reference to material that some will find offensive. It casts a wide net, capturing not the 
perpetrators of "crime" it intends, but average citizens and educators. It asks that the judicial 
system be used to :,rbitrate the qualities of material made availabk to consenting adults in any 
setting. It enlarges the definition of criminality to those whose intent is otherwise. It provides a 
means to the demise of sex education. With the resultant ignorance, we will have more difficulty 
insuring that all pregnancies are planned and wanted" with confronting the horrible toll of 
sexually-transmitted diseases, sexual assault and incest, with modifYing everyday poor choices and 
difficult relationships, and with human suffering and its profound expense to society. 

Professor, Biological Sciences 
University of Montana 

rlt4t~A-/~ 
Cathy Jenni 
Associate Professor, Educational Leadership & Counseling 
University of Montana 
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I understand I can fax my testimony regarding HB 83. so here it i~.HIBIT No ___ 3......o:,.Y' __ _ 
DATE. Z..F- 9r 

I oppose HB 83. I believe the decision to read and view various &trti!.(~als is g:~ . = 
make and mine only; government has no right to make these decisions f~~f1e. ~ t:.1 ._ 

The most obvious question regarding a ban on obscenity. of course, Is: who 
decides? The police? The county attorney? A ban on pornographic material is nothing 
less than an enforcement nightmare. In Canada, which has a similar law banning 
obscene and pornographic materials, the enforcement problems are numerous. For 
example. American cartoonist Matt Groening, creator of "The Simpsons,.' has had his 
material seized at the border. A health guide written for people with AIDS also failed to 
make it past the Canadian censors. And ironically, even works by Andrea Dworkin, a 
strident anti~pornography activist, were confiscated by the Canadians. 

I think this clearly shows the Inherent problems in enforcing this type of law, 
Further, there are nO legitimate studies that prove a causa/link between pornography 

and violence towards women. People who sexually assault women or children after 
reading or viewing pornography are NOT normal, well adjusted people who simply 
exercised a moment of bad judgment. They are criminals who will continue to rape and 
assault regardless of whether pornography is available. The belief that a ban on 
pornography will reduce the rate 01 sexual assaults is naive at best and dangerous at 
worst. 

If there did exist a link between certain materials and violent behavior, then the 
Legislature would do well to consider banning the annual broadcast of the Superbowl in 
Montana, since there are informal studies that do show a link between the Superbowl 
and violent attacks on women. 

Finally, I take offense at the notion that women need protection from men who might 
-- might, mind you -- be compelled to attack after viewing pornography. This assumption 
contradicts all the gains made on behalf of women's rights in the past generation. 

, don't need or want the state Legislature deciding what I may read or view. and I 
don't believe Montana needs it or wants it either. Please vote no on HB 83. 

~espectfully su~~. ed, 

0J~tth./ ; fOz--J'"Zr-i 
Carlotta Grandst 
844 Sleeping Child Rd. 
Hamilton, MT 59840 
406-363-4054 
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In what must be the ultimate act of censorship, Rep. Jack Herron of Kalispell recently 

stated the backers of HB 83 (the anti-pornography bill) have asked him not to talk to the 
media about the bill. 

Herron, who sponsored the bill, should be able to tell Montana citizens why he 
believes it Is necessary to regulate the lives of Montana citizens to the degree this bill 
attempts. 

But in an interview, Herron said, although he sponsored the bill, he is "doing it for 
others. and added "This was not my choice. H 

Whose choice was it then? 
Perhaps that of Montana Citizens for Decency through Law, a private, non

membership, contribution-seeking lobbying group headed by Dallas Erickson of 
Stevensville. Erickson claims the title of president of the MCDL and has a vice-president 
and secretary/treasurer listed on papers he files with the state each year but he has 
stated, in print, his group has no members. 

According to newspaper intetviews with Erickson, he claims his proposed law deals 
only with obscenity, which is illegal, but not pornography. 

However, the MCDL articles of incorporation state very different purposes, 
specifically to: 

"Create public awareness of the nature and scope of the problem of obscene or 
pornographic literature; 

tTo encourage the reading of decent literature; 
"To expect enforcement of laws pertaining to obscene or pornographic literature; 
"To encourage and promote publication and dissemination of constructive and 

positive literature, movies, plays, books, magazines, etc., which are possessed of social 
value and which constitute a step toward ultimate TRUTH: and to encourage the efforts 
of law enforcement and prosecuting agencies and others interested in preventing the 
sale of literature which contravenes the manners and mores of the average person in a 
given community. " 

In newsletters and flyers put out by the MCDL are frequent requests for contributions 
and the following statement, "All donations are tax deductible to the extent allowed by 
law." Of course, the deduction allowed is zero, but that is not the impression left with the 
person who contributes and then may try to take the donation off his or her income tax. 

The question has to be asked, who does Erickson represent and what are his 
motives? What are the nex1 steps in his aoenda? What will be the next series of laws 
the legislature will be asked to pass in the name of morality and "protection of women 
and children"? 

In testimony about the bill before the house judiciary committee and on the house 
floor, Herron deferred questions to Erickson and the experts Erickson brought in to 
testify about the bill. 

Herron also said he was "alarmed" at the number of women who protested his 
support of the bill, which he feels would protect them. 



Perhaps those women who alarm Rep. Herron feel they are able to protect 
themselves and their families from the Ndangertt of obscenity. Perhaps those women feel 
less government interference In their lives is the choice their want to make. Perhaps 
those women feel morality and decency are values best taught in homes and churches 
not passed into state law by legislatures. 

Erickson speaks of rampant pornography causing dramatic increases In sex crimes 
which leads to the need for this legislation. Statistics from the Montana Board of Crime 
Control over the last five-year reporting period do not bear out his contentions. The 
number has remained stable at between 1,400 and 1,500 reported cr1mes per year, 
while Montana's population has grown by 7.1 percent. Ravalli County's population has 
grown by 25 percent in the past decade but sex crimes have remained at eight and nine 
cases per year for the past three years following a drop from 10 and 13 crimes in the 
two years before that. Statistically, based on a growing population, that's a decrease in 
crime, not an increase- statewide and countywide. 

The bill is too broad and vague for any possible enforcement without challenges. It 
can only cost the state - or local- governments more tax dollars defending It in courts 
of law. It interjects government Into private homes where it has no place to go. It says 
government has the right to make moral decisions and judgments for adult citizens. 

If the bill's sponsor cannot speak for it, no one else should. It deserves to be 
defeated. Tne agenda of a few self-styled keepers of the public morals should not lead 
the legislature into the mistake of attempting to legislate the morals and choices of adult 
Montanans. 

edi/l~ZJ'" 'Ruth Thorning 
Reporter 
Ravalli Republic 
232 West Main Street 
Hamilton, Montana 59840 
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Senate Committee 
Bill #83 

Polson Theatres 
Phone (406) 883-5844 

364 Shoreline Drive 
Polson, Montana 59860 

February 6, 1995 

'" ~ ','"~~ 
, 'j ~ 

~ __ ,!.7 
L' ,! ( , __ . ____ :_~:.!: __ 
:""~f :"';'), ~n 

'-'." &:':<;~- ..... <'-.. "'-. .. _,_ ..... _--......,.. 

As a citizen of Montana and an owner and operator of theatres in 
seven towns in Montana, I would like to register my opposition to 
House Bill #83. 

First I am as opposed to hard core pornography as most citizens , 
and I would like to see it controlled, but I believe #83 is too 
broad and will have an effect on many morally concerned 
institutions and business: book stores, libraries, theatres, and 
video stores. 

We are careful to choose movies, we consider appropriate as I am 
sure the legitimate business mentioned above select their product. 
Our customers may choose the type of movie of interest to them: 
family to adult fare, same as other business. 

If this law goes into effect, we will further limit the choice of 
our patrons movies, for fear of prosecution, as will libraries, 
book dealers, and video stores. This is the beginning of removing 
freedom of expression from Montana. 

There is also the threat of a very concerned citizen bringing a 
suit against our theatre, I am certain with our present choice of 
general release movies, we would never be convicted of breaking 
this obscenity, but the cost economically and publicly to our 
business is something we should not have to fear. 

I believe the person committing the sex crime should be punished 
severely to discourage these crimes, not the general public by 
having their freedom of choice taken away. If every town in 
Montana was filled with hard core pornography shops then I might 
consider giving up my freedom of expression to fight such a 
problem, but that is not the case in Montana. 

The most questionable item of this new law is the right of the 
individual areas of the state to choose to impose even stricter 
obscenity laws, this is truly unfair. 

Please consider how unnecessary this law is when we already have 
many ways of punishing those whose obscene offences concern 
children, who the proponents of this law continually say they are 
trying to protect. 

Sincerely, 

Ayron Pickerill 



Feb 6,1995 

Members of the Senate Judiciary Committee 
Montana State Senate 
Helena, MT 

RE: HB 83 (the Obscenity Bill) 

Ladies and Gentlemen, 

Independent," arketing ~dge 
827 Blackmore Place 

Bozeman, MT 59715 
(406) 587-1251 Fax (406) 586-1571 

Tile world's best tlleatre mallagers Ilave all 'ed e!' 

C.:.,':·i :::~._ .. _ 'i.i_ .. _ ..... 
.. 2-d--Q, , ... ,""_ .. "._ ... _---._._ ... - ---

As a theatre owner a number of years ago I spoke against the passage of an obscenity bill. The 
senate, at that time, had the good sense to kill the bill. I was greatly dismayed and embarrassed 
at the ignorance the House showed in passing HB 83. I trust the Senate has a longer memory. 

The issues and facts are the same now as they were back then. It is extremely difficult to define 
what is obscene because it is in the eye of the beholder. In the hearings last time around, a 
member of the house told the committee that he had no trouble defining it. In fact he had gone 
to the Circus Theatre and viewed pornography the previous night - the movie he saw was The 
Towering Inferno with an all star cast including Paul Newman. Others at the hearing laughed at 
the representative but the point was that, to him, the film was obscene! It didn't matter whether 
'local community standards' dictated that the film was or was not obscene, to him it was and, as 
an adult, he had the right to attend the film, stay away from the theatre, write a letter to the 
company and the editor of the newspaper, or exert his rights in a number of appropriate ways. 

Every state has laws against child pornography. Those laws have teeth. Prosecutors get convic
tions with them. Almost everyone agrees that these laws are necessary and good. Obscenity 
laws that try and protect adults from viewing what certain members in the community define as 
obscene, end up wasting your time, tax payers money, and the time of local law enforcement 
and county attorneys. Whenever a book store, theatre, video store, art gallery, night club, etc. is 
charged with obscenity the case goes to court. Occasionally they are found guilty and then they 
take it to a higher court and on and on until the case is thrown out or they are found not guilty. 
Convictions are practically nonexistent. Most obscenity laws (including HB 83) are found to be 
unconstitutional. The press surrounding an arrest and subsequent trials usually results in addi
tional business for those that are charged - the opposite of what the bill was intended to do. 

Montana's theatre owners do not have to ever worry about an MPAA rated film being declared 
obscene. Yet recent major films like Disclosure are obscene to some people. As an adult I have 
the freedom and right to attend or not attend. I, even as a member of a local obscenity board, do 
not have the right to determine what my adult neighbors decide to view. 

Thank you for your consideration. I know you will make an intelligent choice. 

R~g1J ~~ /} " 
,y'/~#~~~ 
Ijan Klusma n 

;president 



8 February 1995 

Letter submitted In opposition to HB (#82 and) #83. 

Forever Young! 

There are innumerable points that can and are being made about the 
contents of House Bills 82 & 83, which deal with Indecency and 
Obscenity.I am an artist who chooses to paint the nude figure as 
one of many varied sUbjects. After studying these two bills and 
attending the House committee hearing, I am convinced that both 
bills would negatively impact my artistic pursuits. The proponents 
at that hearing glossed over the effect these bills would have on 
the general populace as well as artists. HB #82 expands the 
definition of indecency making it applicable to private as well as 
public places. HB# 83 expands the definition of obscene then 
obligates the authorities to apply these standards to all adults as 
well as those under 18. HB #82 has been tabled because "it would 
likely be found unconstitutional." Since HB #83 contains the same 
stance as #82 regarding infringement of our personal freedom, it 
should not be passed either.As you give further consideration to 
this bill, ask yourselves whether the majority of your constituency 
wants their representatives to assume this paternalistic function. 

I am enclosing copies of a portion of the newspaper articals which 
have appeared, and which are against passage of HB #83. They are 
submitted as testimony, and therefore should be reviewed as any 
letter submitted. 

ana Ave. So.) 
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Anti-smut, crusader 
Legislature to be asked to curb sales 

H
AMILTON (AP) - The man who led a the same as the county ordinances. 

. . successful push for obscenity laws in Erickson singled out two video rental businesses 
Ravalli County says he will take his cru- Upt offer films which he believes would be illegal 

. -~ade to the Montana Legislature. under the new county laws, but said he was willing 
_ Two county ordinances approved by to wait and see whether they will voluntarily con-

vctersthis week make it illegal to distribute ob . fqrm to the law. 
scene, material and to display m.aterial that would ("It's not like we're going to mount an all-out ef-
be harmful to minors. A third bans public nudity 'f~rt to enforce" the new rules, he said. 

<. ~.:~g~::i:::::~:::::,::;,C::~::n:~~::::::21 ~~:fl~\;~u~[~f~E~~ :,~~~~r£~~~;; t~~:;~t:' 
: Decency Through Law and who led the Ravalli ~ he said. 

::Cqunty effort, said the Legislative Council has been ~Sheriff Jay Printz said the new laws will further 
~'i'esearching bill requests from Rep. Jack Herron) , ,-pm'den his thinly stretched force. Offenses under 
..... l~-Kalispell, for three laws thatwill Essentially 15l: U}e ordinances would be misdemeanors and they 

FE 

to go statewide 
wiII get "low-priority status" in enforcement, the 
sheriff said. 

If a complaint is made, Printz said, he wil.l de-
cide whether the material or action in questIOn ap
pears to violate the law and would then re~er the 
matter to the countv attorney for prosecutIOn. 

"We think that th'ese are overbroad," Scott Crich
ton, state executi\'e director of the Arr:erican Civil. 
Liberties Cnion, said about the Ravalli County ordl-

ed in court in response to any prosecution. 
Crichton said he doubts that Erickson would wel

come any such court action wh~le trying to get 
similar laws passed by the Legislature. 

Larry Hale, whose Woodside C~untr~ Store was 
singled out by Erickson as a ~osslble VIOlator of the 
Ravalli County laws, said he IS not happy about the 
fact that he has 10 adult videos a vailable for rent at 
his store, 

"Some of our regular customers asked us to put 
na'~~'~~'ve got anti-pornography ordinances alre~dy' them in, so we did so in a very discreet manner," 

th t t b workmg Hale tolel the Missoulian newspaper, 
in place (at the state level) a seem 0 ~. Hale said his decision to offer the movies was in 
just fine" Crichton said. "What they're dOing IS b dd d th t 
a<;king g'overnment to become further involved in large part prompted b~ com~~titi?nd ut a ts e b f 
\\-hat citizens can and cannot be exposed to." . h~ is uncomfortable With rna mg JU gmen a ou 

Th.e rule ?anning dtist.rib
l 
utgiaO~n~[ ~~~~~~~ mpo~;e:ylal hl~,~~~o~o~r~~alified to be a judge of whether they 

req'..ures Jum;lllg rna ena a I . ~. " HI' d 
cc.rnmunity s:andards" that likely would be contest-. are nght 0, \\l'ong, a e sal . 



Reasons to kill j t::MJ \ .', 
t '-../\ 
J ~ 0,-· 

- j 

T 
vote. 

he House on Monday tentatively 
approved House Bill 83, a measure 
designed to toughen Montana ob
scenity laws, by a narrow 53-47 

The bill would make it a crime to provide 
or display obscene material to anyone, not 
just youths' under 18. It would make it a 
felony to bring such material into the state, 
and it expands the list of misdomeanor of
fenses. 

Many different argumen .• serve to ex
plain why the House should kill the bill on 
final reading. Here are a few: 

• The constitutional issue. More than 20 
years ago Montana adopted one of the most 
progressive constitutions in the nation. "No 
law shall be passed impairing the freedom 
of speech or expression," the document 
says. "Every person shall be free to speak 
or publish whatever he will on any subject, 
being responsible for all abuse of that liber
ty." 

Much is made of the fact that some 45 
states have obscenity laws similar to HE 83, 
but Montana's constitution simply precludes 

I AN IR VIEW 

131 Ll.. G ~ \ 0 MO n....c:;-
the strict sanctions the bill would place on ~ ~ ~-
adults in this state. Passing· it may infuse ~ ~ 
some with a fuzzy, feel-good sense of sancti- ~ 
moniousness, but does such a quixotic, sure- l-
to-be-overturned law merit the Legislature's :t: ~ 
valuable time? cP ' 

• Effectiveness. One look at the size of eX) "'" "-

the pornography industry in this country - lJJ -.b 
a $10 billion industry by one estimate - u\ 
should convince anyone that those obscenity 
laws boasted by 45 states are about as effec-
tive as the government's war on drugs. 

• Local options. State law already allows 
local governments to ask voters if they 
want anti-obscenity laws that are more 
stringent than state law. If community 
standards are the key to "what is obscene," 
than such decisions are best made on the 
local level. 

• Is HB 83 anti-crime? Many legislators 
appear to view the measure as an anti-

------~::::::::::::::==::::::::~---------,-*J-..~----.-,-------v __ ~~ _____ r -.. 
cnme bill. This view is not supported by the 
facts, unless inventing new crimes is some
how anti-crime. 

Advocates contend pornography can lead 
a person to commit sex crimes, victimizing 
women and children. This fairy tale, long 
the province of the prim and proper reli
gious right but recently championed by 
some feminists as well, contradicts reality. 

Rapists are motivated by rage and hatred 
of women, not by passion. There's no evi
dence pornography has anything to do with 
their crimes. Likewise, child molesters are 
people unable to control their own sick 
needs, not weak-willed victims of dirty pic
tures. 

Montana already has laws against such 
criminals, as well as stalkers, domestic 
abusers, and so on. Enforcement of those 
laws has a place on our anti-crime agenda; 
censorship does not. 

As for the feminist view that pornography 
demeans women, we tend to agree. If 
asked, we'd advise women (and men) not to 
act in pornographic movies, or pose for 
explicit photographs. But we'd never dream 

of actually imposing our views on another 
person's freedom, just as we wouldn't want 
anyone to impose their views on ours. 

• Freedom of expression. If HE 83 fails 
to be an anti-crime bill, it Certainly would 
succeed in stifling free expression and crea
tivity. The bill is so broad as to include 
many legitimate forms of art, including 
most movies rated R. Would the bill mean 
porn police swooping down on a family at 1 

video rental store picking up a movie for 
the kids and a little spicier one for after the 
kids are in bed? 

At any rate, good, cutting-edge art of any 
genre is quite likely to c ffend somebody. 
Under HB 83, by golly, that somebody gets . 
to protect us all from whatever sets his/her 
sensitive heart aflutter. We hope the Legis
lature protects us from such protection. 

• Finally, there is the issue of irony. The 
spectacle of a Legislature dominated by 
people who ran for office on a pledge to get 
government off our backs seriously consid
ering HB 83 would, if not for the delicious 
irony, look a lot like a dirty picture. 

-

-
-
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What is obscenity? 
w e're all trying to balance our budg

ets these days, and the Montana 
Legislature is no exception. That's 
why I'm surprised the House of 
Representatives just passed a new 

obscenity bill which, despite good intentions, would 
cost us all a great deal and would not do its job. 

Proponents of HB 83, "A Bill to Expand Mon
tana's Obscenity Law," hope to nip sex crimes in 
the bud by outlawing the smut that leads to rape 
and pedophi.!ia. According to the JR, Jan. 13, sup
porters pushed this bill to "protect society,' espe
cially women and children" from "obscene materi
al (that) can lead to sex crimes." 

1'1\1 ALL FOIl being protected from sex crimes, 
and I am among the majority who are deeply of
fended by smut. But how do we define obscenity in 
a way that doesn't rob us of an important part of 
our humanity? How can we separate what's dan
gerous from what's simply disturbing? Unfortu
nately, you can't outlaw disturbing pictures, not in 
a democracy. 

And would you want to? Censors like to say that 
by applying "contemporary community stand
ards," great art like Michelangelo's "David" 
would be acceptable. But how would you feel about 
that lovely, lively nude if you knew Michelangelo 
was a homosexual? Most of what we think of as 
great art today started out as a horror to contem
porary community stancards. In the 18th Century 
Vienna, avant-garde symphonies caused riots. 

Art has power; words, performances, pictures, 
sculptures, magazines, films have power. They tit
illate. I can't read Donne or O'Connor or Steinbeck 
without feeling little rustlings in body parts I'm 
not supposed to name. You can't outlaw that 
power. You can legislate what people do with it. 

I 

YOUR TURN 
THERE IS NO WAY to outlaw perverted smut 

without also robbing our culture of its liveliness, 
its honesty, its art. The Montana Legislature (not 
known experts on the meaning of art in society) 
has not succeeded in this subtle and difficult task. 

I wish there were a way to outlaw everything 
that drives a pervert to assault another person. 
But perversion is in the eye of the beholder, and 
you can't outlaw the eye of the beholder. Crimi
nologists who specialize in sex crimes know it isn't 
the smut-readers who attack; it's the frighteningly 
almost-normal, the psychotic who reads something 
abominable in the stuff of our everyday lives -
children's clothes, women's shoes. 

SO WIIAT WOULD an expanded anti-obscenity 
law protect us from? Not from stalkers, not from 
domestic abusers, not from gun-toters or knife
wielders, Its definition of obscenity covers only 
nude bodies and sex; it d?esn't even mention vio-

lence! Yet cops and criminologiSts all know that 
sex crimes are acts of violence, not sex. The law,', 
would protect us women and children from having 
to go see "Pulp Fiction" (shows excretory func- .'. 
tions) or view Correggio's "Leda and the Swan" '. 
(beastiality). It would make Weiss's play, "Marat
/Sade" quite illegal (bondage in bizarre cos
tumes); I'd be fined for screening the "Last Tango 
in Paris," thrown in jail for writing erotic litera
ture. Woops, I thought I was being protected? 

What is this bill about, anyway? 

I WAS ONCE SEXUALLY assaulted by a man' 
who later, the cops told me, gave a remarkably .. ' 
honest confession. He did not learn to do what he . 
did by reading girlie magazines or watching strip'. 
shows; he learned it in Vietnam, he said, blowing .. 
gooks' heads off. He only knew one strong thing 
about himself, and that was it. If I could have 
whipped out Goya's "The Disasters of War" it 
might not have gentled him but it might at least· 
have let him know he was still human. Art has that 
power, which is partly why we sometimes want to 
be protected from it, too. 

H this Legislature wants to protect women and··, 
children from harm, strengthen the anti-stalking 
law. Protect us from abusive relatives. Stiffen the 
consequences for sexual harrassment. Protect kids 
from getting beat up by people they trust. Address 
the violence committcd with weapons in this state: 
HB 83 doesn't protect anyone from anything. It 
makes honest artists, writers, publishers, video 
store owners and gallery operators vulnerable to 
interference by the government for their values .. 
That does violence to our democracy, and I think 
that's obscene. 

KRYS HOLMES of l"'{elena is a free-lance writer. 
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Arguments 
against the 
obscenity bill 
are refuted 

I 
take strong exception to your recent editori.
aI, "Reasons to kill the obscenity bill." I 
am on the judiciary committee which heard 
this bill and am a supporter. The rationale 
behind most of your arguments was thor

oughly refuted in both committee and house floor 
testimony. 

nography is not mentioned in the bill) from being 
so readily available. In fact torture videos are 
available in Montana but not in other states that 
enforce this law. 

~ . ''iTANA BADLY NEEDS this bill to crack 
dO\,:i on organized crime and other crimes against 
society. Innocent women and children used in 
these photos and videos are victims. Unsu..specting 
members of society who are the most vulnerable 
are victims. This material is almost always preva
lent in the lives of rapists, pedophiles, and others 
committing heinous crimes against society. Proof 
of the correlation between obscenity and crime is 
extensive and unrefutable. How can you not call 
this a crime issue? 

This bill makes Montana's obscenity law en
forceable and makes it consistent with 45 other 
states. This improved language will allow local 
communities to enforce this statute if they so de
sire. Application of this bill in other states has 
been very successful in eliminating obscenity (por-

"OBSCENE" AS USED in House Bill 83, is ma
terial that depicts sex in a patently offensive man
ner and appeals only to the "prurient" (obsessive, 
shameful) interest in sex. This means violent and 
sadomasochistic material that involves pain and 
abuse would clearly apply. This is not about p'~Jple 
making love, or Penthouse-type magazines. And no 
R-rated movies could be nor ever have been prose
cuted under this bill's definition. 

The constitutionality of this issue is settled be
yond question. The United States Supreme Court 
ruled that "obscerie material is unprotected by the 
First Amendment." It is absurd to call this "cen
sorship" or an issue of free speech. Supreme Court 

--~--------------------------------~~--

YOUR TURN 
Chief Justice Warren Burger wrote, "to equate the 
free and robust exchange of ideas and political de
ba~e with commercial exploitation of obscene ma
tenal demeans the grand conception of the First 
Amendment and its high purposes in the historical 
struggle for freedom." 

BESIDES, MONTANA'S constitution states that 
our free speech is liL~ited by our "being responsi
ble for all abuse of that liberty." Obscenity has 
always been considered an abuse of the liberty of 
free speech. The Montana Supreme Court holds 

.. 
DUANE GRIMES, a Republican from Clancy, 
represents Jefferson County in the state HOUE3.': 

that "the State Constitution's freedom of speech' 
or 'expression' clause does not provide greater 
protections than those afforded by the First 
Amendment's 'freedom of speech' clause" (for 
those that think it does). 

Art ce:-J.Sorship? Nobody in the committee he<.r
ing on this bill could tell us what an artist in Idaho 
(that has this same statute) can't do that an artist 
in Montana can? This concern is sim'ply unfound
ed. Even' -d-core pornography which has mini
mal artis. value is protected under this statute. 

MOST OF THE ARGUMENTS ag;jnst the ob
scenity bill are really arguments against our . 

~ 

rent law anyway. We have a chance here to do 
so~et~ng pre-:entative about crime. That's why a 
maJonty of us In the House passed the bill. In a re- . 
cent Gallup poll 80 percent supported a crack-down . 
on hardcore porn. President Clinton has endorsed ~ 
hard-core obscenity laws as well. ' 

Don't let Montana be one of five "magnet" 
states for this stuff. Let's do what's right for the 
liberty of everyone in Montana society, not just 
those that condone criminal activity and profit 
from it by "demeaning" the First Amendment. 
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~'.,.~. '>'~;'I ,.\';,_. 

'THE';HOUSE JUDICIARY Committee killed HB 
82, which would have made nudity a crime and! 
'was Clearly an embarrass'nient to the Legislature . 

. 'However', on an 11-8 vote the'committeesent the 
'obscenity bill to'the floor of the house where it 
passed by'a n~ow ~~7 majority, TWelve Repub
licans voted against iClt nowgi>es to the Senate , 
fora Judiciary Committee hearing then a Senate 
vote. X,:::~:.. ,/: '" i, l:><'<'. , 
; There'isno question thatHB 83 ,would bring a , 
sigriificantincfease irigovernment intrusion into 

I ~fp.Iivateliv~:o.f a,du!ts!i,t ¥oil~na.The,ques
. bon IS whether It IS necessary, " . 

';J;~~' ,," ,'~ ':' ~ ':' :,,' . ,", ,;' 

I, " " 

'to,Inohltor'all'Publications, exhibits, theatrical pro.:.i 
, d~c~<?¥>~'Vi,de~ ~n~ls, sales, ph.otogr~phs, motion. 
Plchjfe fIlIll; v1de9tapes, sound recordmgs, and 
represe'rita'tionso'ri'compu'ter transmissions. ,. 

'. '_:1>~ £ti.!,~, ... :7:·;·~~· !~. :~ '.,'~' ~::"> 
, '_.~ur~OJlTERS,C(Aii\ft1iafthis cenSorship is>· 

"heces-sa'fy \0 ~fMufe'-'cri.me: Theif·lOglc1S .. th1S:~Be:)" 
caus~.,a:high Percento(men'fn prison have previ~' 
ouslY,vje~ed poriiography,a ban on pornography' 
',,:'~; ,~.:~~~. _,r..>:.',; .. :...... '. -,:,~ 

--------------~~ 
will reduce the miinber of men in priSon. However, \ 

.' the percent of men in prison who have view.ed por: .. 
nography is probably the same as men not ill 
prison. Causation has simply not been proven.' -. 

" . A censorship statute like this would be more at· , 
home iIi Utah. In fact, the out-of-state lawyer who !, 
\\Tote HB 83 said it has been enacted in Utah. If 
you ever wanted to live in a state where the legis- . 

.j lature imposes religious beliefs on its citizens, you ~ 
<, should move to Utah. But for me, I would rather > 
! breathe the fresh air of freedom in Montana than ' ~. .r the stifling atmosphere of .church domin~tion in : 

-" Utah: That's the same legIslature ,that, tried· to cen- \ 
')sor cable TV before the federcH courts had to re- . 
;, mind them of the rights of others. ' ' , .' 

~ ~ y \' ! -. ~ ; .' '\ ' 
,.; IF YOU ARE CONCERNED about this unprece- , 

" pented censoi:s~p.bill,Jm.83, write yo.ur sen~!~r;~~" 
.•... at the StateCapltol,-Helena,' M.:r.5~2~or leaye~(l'tL~ " 
;;~iri~sage~at;~~ ~~~'>: d i;t~.l·l·~t~;/.~;-'/:. r~'-V'I";':-~ .il.t~~--:~·~~~~: 
. 'More'rightsare lost by apathy than.force of 

" '-\"'WE ALREADY HAVE an obscenity law which 
prohlbits public display of obscene materials and I 

forbids providing them to ininors, An adult in Mon
tana is free to decide what to read or,view as guar
anteed by our Montanaconstitution's freedom of. 
expression, s~b,' pr¢Ss 'aI}d privacy;':' < ,~. .. i 

,---------'----

~ The censorship' proPosal in. HB 83 would .trans- ; 
fornl' the ngbts;o.f:adulf:8;into ,the rigbtsof children 
b' Usiri the c- ··--.. aI'lii\v't(j .... rohibit adultS from 

, Jlwhi' gwhiit~og<-r(jrii>tfr~lrictea fro'inchlldien:"-.1 
~ To a~preciat~Thf~xt{nt:orili.fp~oposeq'~~ntrol 

oveFyour Ii!~,: J,a~; ~nt:0~c,ement woUld be eXpect~ 
;., 

, 
. i 

BOB CAMPBELL, a delegate to the 1972 Con- i 
stitutional Convention, has been a state employ- I 
ee living in Helena for the past 15 years. I 
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Notesonthe~ATE",'7~'" ~----.;....~ 
importance 
of being { oh, 
s6) earnest 

':--; . 

,'. hearing? An earnest expression. 

( , 

W
" . hat do you wear to an obscenity 

That's what the Purity Posse wears 
: ,::; . as they speak of unspeakable. ' 

.: " <)"<;1, things. A :1d so do the free-speech 
firebrands'appealing ior l.he future of Art, Infor- . i 
mation; and the Constitution. Even the setting -
the old Supr'eme Court Chambers - hushes. 

, You're not supposed to laugh there. , 
But it's hard not to. When a slip of the tongue in 

the' testimony against the nude dancing bill con
jured tip the visicn of a woman clothed only in a 
thong ari~ "pasties" - you had to snicker. Al
though everyone agrees that Butte's famous meat-

. filled pastries go great with milk and better with 
, catsup, hardly anyone serves them with a G-' . 

strir~g. '': 
'.-

:, .... ,<,,,,,J.:, ",{'~~~~\;T-'~:~7<!~~>\ ','~ 
'AND THE BROWN BAGfestimony! One lady, 

approached the committee holding a paper sack ~s 
if it were a soiled diaper. ,She had scoured HeJ,ena 
for obscenity;'she announced (a dirty job, bilt.~! ,; 
someone had to do it5,aiid she had foimd filth; re-: 
volting filth; the filth that \va.snow: ill' the bag. ; ! 

I leaned forward eagerly 2 I mean, earnestly .:..
to get a gander at the goods. But Pandora had 
scrupJes. Because of her earnest wish not to' of
fend, because of the unsavory nature of the bag's:, 
contents; she could not compel the committee,to ; 
view them.. Instead, she would leave the bag on the 
table, and if at some break in the action, a com- ~, 
mittee member felt sufficientlYfortified, suffi- ~ 
ciently abOve the pull of prurient interest, thenhe 
or she could open the bag. "'):":',' '. ',~,' .... :. : 

Ab, for the good old days when you 'coUld .count: 
on some loutish-looking representative from Ana-: 
conda to bring down the house by immediately re: 

'questing a 2Q-minute break. Butno. Earnest,' ' 
remember? The bag remained on the table; un-
tOUChed.'., . ,',' :'<"";'Z:,,: ' 

THE OPPOSITIO'N ALSO had a bag person', a 
counselor for sexual deviateS, but his brown bag 
had more palatable fLIth. He pulled out the materi
als his clients used for their fantasies: a Mouser
cize video, a Sears catalog,:and a variety of Barbi 
doll stuff. . ." ,I' 

There is much to be said for banning BarbL I 
hadn't known that she appealed to perverts; but 
I've long suspected that she's trouble. Children 
who acquired their flrSt notion of the feminine 
ideal from Barbi must find reality a shattering dis-

MARY 
,SHEEHY 

,I., 

MOE 

• • _ . : i •. " .~ • ~ ;,-

. .;- ~l . f:5. ;':> ~;Lr' ., .... '"!" t ,r ~~ , 'I 

appOiritm~riU ADd if you've ever 'stepped ~na ::', 'I 

'Barbi in the'middle of therught' in your ,bare feet, 
. youknowthatthecorrelation between thatexperi

eIIce' and obscene' expression is significant. Per
haPs the senate will amend HE 83 to address the, ~, 
Barbi rri'ena~e.: :,': ";:J!;"',/'l. :. ,.. ';j ;," 

.. ,.-
:. ,",'," 

, t' ,: . t ~,'" {~ i L •• ,.. "':; ;", ~ ; ,'; ; , .;.... : • • ,.. -.; \ -., ~ '.: " • • .' ;' ; 

. NEXT'SESSION; PERHAPS, we'll go equal op-", . 
portunity and get ~rnest abOut protecting men ... ": 

: from country mU?lc~ Afterall, as the !osse w9uld ,~, 
say: it "ctegradeSthe~ in every imagmable way."j 

, And that's just th~ lyn~s! Add the nasa~ twang of !'! 
hokey okies forCing the~ cy~ to well WIth tea~, ,'. 
and you have flat-out masochism. The c?rrela~~~ 
between country-western bars and pa,rking lot V1~ • 
lence is every bit asstrong as the correl~tion be-:'~' 
tween pornography and ra~. Yes, banrung C?un- ,'.' 
try music is an idea whose tlme has come. Like' ". 
the obscenity bill, it's the very least you can do for! 
the ones you love. . . :{ 

, . 
MARY SHEEHY MOE is a teacher at the Hel
ena College of Technology who writes occasion
al columns for the IR. 
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Obscenity too broad 
For those of you who have enemies who are 

artists or art collectors, here's your chance to 
put them away. 

With passage of the revised obscenity law, 
HB 83, any person who exhibits images with 
human bodies is endangered. The law's in-

tended target is pornographic abuses, but 
tragically it tries to attack a problem of vio
lence and harassment with prohibitions 
against body imagery instead of abusive 
behavior. Are we to believe in this state that 
it's a God-given right to carry an assault 
rifle, but an image of a nude is too dangerous 
to allow citizens to handle'?! 

As a sculptor of the human form I'm under 
threat from the part of the law that prohibits 
exhibition of any obscene "statue." I've been 
a ravenous appreciator of beautiful images of 
the body all my life, and I know about porno
graphic magazines, films, videos and photo
graphs. But I had honestly never heard of an 
"obscene statue" until I read this bill. 

Our legislators would never have let that' 
reference slip through unless they had some-; 
thing in mind. Unless I'm so naive that I'm 
missing the Rent-a-Lewd-Statue outlet, that 
reference refers to body imagery in sculp
ture, which I am totally guilty of producing 
and exhibiting all over this country and be
yond! Of course my intent is far from pruri- " 
ent, but that doesn't matter under this law, \ 
the artwork needs only be "offensive" to "the 
average person" to make me a criminal. But 
that person is precisely who I intend to con- • 
front, and hopefully enlighten, with my art- ;, 
work. Simple confrontation can easily be felt' ' 
to be offensive by anyone who doesn't feel 
like challenging their cherished beliefs, and '. 
now they can have me, or even someone who, 
exhibits similar artwork in their home ar
rested for it! 

Please tell your senators to nix this mis
guided bill! 

Tim Holmes 
446 N, Hoback 
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Letter submitted in opposition to HB #82 and HB #83. 
This same letter is currently being submitted to "Letters to the 
Edi tor", to all of Montana's maj or newspapers for publishing as 
soon as possible. 

Forever Young! 

There are innumerable points that can and are being made about the 
contents of House Bills 82 & 83, which deal with Indecency and 

Obscenity.I am an artist who chooses to paint the nude figure as 
one of many varied subjects. After studying these two bills and 

attending the committee hearing, I am convinced that both bills 
would negatively impact my artistic pursuits. The proponents at the 

hearing mentioned nothing of the effect on artists; nor has anyone 
addressed the predominate effect these bills will have on all of 

us, not just artists. HB #82 expands the definition of indecency 
then makes it applicable to private, non-public places as well as 

public places. That's Big Brother intruding into our private lives 
and domiciles! HB #83 expands the definition of what is 

obscene then applies these standards to all adults as well as those 
under 18. Adults would not be allowed to make there own free 

choices. If you do not believe this legislation would effect you as 
a law abiding citizen read the new and "improved" definition of 

obscenity. HB #82 has been tabled because it would likely be found 
unconstitutional." HB #83 contains the same attitudes as #82, yet 

was passed by committee and is now before the House. I appeal to 
the concerned readership of Montana to voice this issue with your 

representative- Adults are capable of making their own choices. 
Please give HB #83 a quick and total defeat. 

Lou Archambault 
(P.O. Box 481, 601 Montana Ave. So.) 
Helena, Montana 59624 
( H. phone 443-8206 ) 



8~ Washington Place 
Helena, Montana 59601 
February 8, 1995 

Chairman 
Senate Judiciary Committee 
The Senate 
Montana State Legislature 
Helena Montana 

Mr. Chairman and Committee Members, 
I urge you to oppose passage of House Bill 83. 

Proponents of this bill want to censor free expression only 
they find offensive. Supporters of this bill are guilty of 
misinformation and faulty reasoning. 

1. It is not true that pornography is rampant. Pornography, 
the depiction of sex acts, has been a normal part of human 
expression since the beginning of culture. Those who think 
it is rampant are those whose obsession, fed from guilt 
about bodily functions, makes them see "filth" everywhere. 

2. It is not true that pornography causes rape and abuse. 
There is no correlation between the consumption of sexual 
descriptions and the urge to violate others. 

A close correlation has been demonstrated, however, 
between militarization and rape. Sex crimes rose markedly 
during Desert Storm. Fascist Spain and the Ayatollah's Iran 
employed severe sanctions against pornographers, yet there 
is no indication that sexual assault decreased. Do we want 
Montana to be a police state controlling every common 
desire? 

3. The committee should be aware that legislation such as 
this has its origin in an unholy alliance between radical 
feminists, such as Andrea Dworkin and Catherine McKinnon, 
and certain radical right religious groups. 

Dworkin has publically advocated murdering men. She, 
McKinnon, and their supporters consider marriage a form of 
prostitution. Advocates of absolute rights to abortion, they 
made common cause with christian fundamentalists solely on 
the basis that any depiction of the body unclothed is a 
crime to be punished. 

Save us from the prudes who would make their shame the 
law of the land. 

Sincerely, 

Charles Breth 



January 23, 1995 

To: Montana House and Senate 

Re: HBS3 

Closing the Information Superhighway 

I have read HBOOS3_3.doc, the text from the state bulletin board system. 

Do you understand the impact this will have on electronic information servers in the state of 
Montana? 

Do you know that it will be illegal to bring the 'Information Superhighway' into the state? 

We "KNOW· there is pornography on the Internet, and indeed on virtually any electronic 
information server. It does not automatically present itself to the user, but it's there. Everyone 
"KNOWS· it's there. To provide access to the Internet, for instance, would be to violate HBS3. 
Even State Agencies would be unable to provide this access to employees of the state, other than 
uses so restrictive as to be useless. Access by schools, including the universities, would be out of 
the question. 

Many of us are trying to make Montanans competitive in the world at large. This biIl would slam 
the door on a very importan t resource . 

. /) /i, /) 
/,{,/ j Yvi/ 

Bob WorthyV' 
1132 Breckenridge 
Helena MT 59601 

443 5219 
bulletin board system 443 750S 
Internet: bworthy@mLnet 
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My throbbing ~S~~;5a5~YiO~Uir~h~o~t,:s~.eie~t1ill:· ng •••••• Later, w "j whips and chains 
••••••• pulsating 
in the blenclel-: Soft, pink flesh 
••••••••• like a Mac Truck. 

The sel~s~u:O;U~S:fO:I:cl:S:O:f:YO:U:l:. :S;;~~~in the backseat, while we frontal lobotomy. 
Our tongues your lips •••• 

my foot ~~:::::::~w~a~J~'1~1e~N:e~\\ton's Greatest 
Hits. Licking 'I'drzan • 
••••• totally spent. 

You make me ....... on Valentine's Day. 

....... 
_ ••• _ ... 6 

. - - "."~ ."... ',. I _.:, 

'. ~' 



LAW OFFICES 

I\eller, Reynolds, Drake, 
Johnson and Gillespi~, P.c. 

1". KEITH KELLER 

THOMAS O . .JOHNSON 

RICHARD E:. G1LLE:SPIE: 

G. CURTIS DRAKE 

.JACOUELINE TERRELL LEN MARK 

ROBERT R. THROSSELL 

.JOE SEIFERT 

~xhibit No. 54 includes 106 pages of 
signatures. The original is stored at 
the Historical Society at 225 North 
Roberts Street, Helena, MT 59620-
1201. The phone number is 444-2694 

Senate JUdiciary Committee 
State Capitol 
Helena MT 59620 

Re: HB 83 

Mr. Chairman and Members of the Committee: 

38 SOUTH LAST CHANCE GULCH 

HELENA, MONTANA 59601 

TELEPHONE 1406) 442-0230 

FAX 1406) 449-2256 

OF COUNSEL 

PAUL T. KELLER 

PAUL F. REYNOLDS 

GLEN L. DRAKE 

February 14, 1995 

As you deliberate on your executive action on HB 83, please 
consider these constituents who have written their opposition to HB 
83 since the hearing on February 8. These Montanans join the 
hundreds others that submitted their names to you at the hearing in 
opposition to this bill and in favor of adult choice. 

Montanans Against Censorship strongly urge you to vote "do not 
concur. " 

jtl:j 
Enclosure 

cc: Dan Cederberg, Esq. 

Very truly yours, 



:~~.t~rr JImlGIARY ~X\l'pmTUt 

Sally Garrett Dingley 
!l~Jff)·rr tio. -5:5 -------...-----------. ~--

~ - -9J-.. '. t.... . .. , ..... ""'-"\ ,: (406) 683-4539 

". ' -.liL5<f~ ":' P. O. Box 414 
.... ''''''- _.- "--'-'1'5illon MT 59725-0414 

Senator Bruce Crippen, Judiciary Committee Chairman 
Capitol Station 
Helena MT 59620 

Dear Senator Crippen: 

13 February 1995 

I attended the Wednesday hearing on HB 83 censorship bill, but was one of the last dozen in 
line to speak in opposition to the bill. I could only give my name and mention problems I 
had with a woman from Hot Springs who accused me of writing "border-line filth." Now I'm 
writing the rest of my thoughts about the proposed bill. 

If this bill is intended to be an anti-child pornl adult porn or an anti-crime bill, it should have 
contained words that addressed those issues. After reading it several times, it's hard to 
overlook the reality that it is a deliberately vague piece of legislation that would enable groups 
such as the religious right to intimidate the rest of a community and therein lies its danger. 
I've lived in Dillon MT since 1982 and I've seen members of these groups try to take control 
of the schools and community meetings here. 

I'll apply this proposed bill only to myself: a serious, sincere and ethical published writer and 
now trying to start up a small press operating out of my home office. Ironically, I can't get 
a small business administration loan because that law prohibits writers from getting loans to 
help with the cost of publishing his or her own writings (shades of the Joe McCarthy era!) 

The bill reads, "A person commits the offense of obscenity if the person, with knowledge of 
the character of the item involved, knowingly: ... publishes ..... or otherwise makes available 
obscene material.. ... , creates ..... obscene material for dissemination ...... " I write fiction and non
fiction. I've written sixteen novels. Twelve of them (85,000 and 95,000 word contemporary 
novels with six of them set in southwestern Montana) have been published since 1983. More 
than two million copies have been sold around the world. They are stories of relationships 
and commitment and they all contain at least one consummating love scene told in context 
to the characters and the unfolding story. 

Only one woman ever accused me of writing filth, and she was part of the religious right in 
Hot Springs, but her threat left a lasting concern because it threatens my freedom to write 
what I want. She took a fade-away scene from my third book and turned it into a smut scene 
in her own mind. She saw things happening that I never put there. 

If this bill should pass, before these zealot supporters head to Dillon to get me, they would 
have to bring charges against the Holy Bible. I'm Southern Baptist and a mother of four 
grown sons. The local Baptist churches I've belonged to encourage their members to 
investigate a subject under discussion and make their own decisions and choices based on their 
beliefs and personal sense of ethics. The Bible contains many sexually explicit scenes and 
subjects given in context but taken out of context become obscene and pornographic. 
Consider the Songs of Solomon in the Old Testament. It's beautifully written book but very 
steamy and more than suggestive. 



Does the religious right plan to bring charges against Bible readers, religious book sellers and 
publishers, authors of the various books or their descendants, or the Idea Man behind the 
Bible in order to clean it up or get it out of the hands of the reader who can draw his or her 
own conclusions about its message? 

I would think that by now the conservatives and/or Republicans would see the religious right 
as more than a voting block. It's a group or collection of groups of people hiding behind the 
term "Christian" and determined to get power over others in a community or country and 
control what they see, read, write or produce. Their actions do a disservice to Jesus Christ 
and his teachings. Shame on them for using his name in vain. They have a great fear of 
creative people or free thinkers who for them is anyone who doesn't think "their way." 
Creative people are represented in most of the categories mentioned in the bill. 

The emotions and acts of love, sex and creativity are three areas of our private lives that the 
religious right can never control, and why should they want to? The Puritans of New 
England made a mockery of laws and justice 350 years ago and did great harm to the citizens 
who found themselves caught up in the unwarranted charges. Do we never learn from our 
past mistakes? Aren't their lives and families satisfying enough? Why do they work 
themselves into a frenzy about what their neighbors might be doing? Their own conduct is .. .. 
prunent 1ll my OpllllOn. 

How dare they state in line 18-20 on page 3 of the third edition of the bill that they can 
destroy my books and materials. The books and research materials in my private library are 
mine, not theirs. That's the height of government interference and is contrary to all the 
dogma they spout about the government getti.ng out of our lives. 

My characters always create their children the old fashioned way; they make love. These 
fanatics have such revulsion toward the human body, the subject of love and/or sex in all its 
aspects that they've rejected one of God's most precious gifts. Do religious right couples 
undress in the closet and have sex in the dark? Do they create their offspring by immaculate 
conception or osmosis? I doubt it. 

These people would use this bill, if passed, to begin a Puritanical witch hunt to purge the 
world of all actions they decree to be obscene. They should concentrate on cleaning their 
owns minds. Since I moved to Montana, I've watched every other year as this group or 
groups find some politician to be a front-man for them and try to ram through a bill to censor 
the rest of us. They disguise it as anti-crime or anti-port and what legislator would DARE 
oppose such an act? I, fo:' ,ne, would. I reserve the right to write what I war~) sell what I 
can, and read what I choose, and no narrow-minded hypocrite wearing a mask of piousness 
will stop me. 

I recommend the judiciary committee reject this bill because the supporters have 
misrepresented its purpose. If they are an honest and sincere group of people who really want 
to target the child porn/adult porn market, write a bill that speaks to that problem. 

~~J li f£tfJJ' 
Copies enclosed for t~ othe members of the committee. 



Montana Senate 
Montana State Capital 
Helena, Montana 59601 

Dear Senator, 

We are writing this letter in concern over House Bill 83, to 
revise the Obscenity Law. We have discussed the bill with people 
involved with both the legislature and business and we do feel that we 
understand the purpose for which it was filed but we are genuinely 
concerned that the language is too vague and therefore would be cause 
for considerable confusion in its implementation. 

Many retailers sell, advertise, and display garments such as 
lingerie and swirm~ear. If an "average person, applying contemporary 
community standards" decides that our visual display, or advertising of 
these garments were in some ~~y obscene, it is our interpretation that 
we would be open for penalty under this law. 

I have collected a number of ads from various retailers. These 
have been inserted in the area papers over the past few weeks. I doubt 
that you would see these ads as offensive but again, what will the 
interpretation be from the "average person, applying contemporary 
community standards"? 

We do believe that this bill is not aimed at businesses like us, 
but we also believe that it could be interpreted that way. We ask that 
the wording of the bill be changed to better define its' "target". 

~for y:~/era::_ 

~~/~/;k':;~ 
Terry My~~ Mahager, Hennessys, Helena, Montana 

£~ !IAfi//-
Keith Wright, Mana~~ Hennessys, Missoula, Montana 

Rhonda Roberts, Manager, Hennessys, Billings, Montana 

Billings 
Fllmrock Mall. ~40 S 24th St W 

Billings MT 59102 
6560100 

Helena 
Capitol Hill Shopping Center 

Helena. MT 59601 
4433000 

Missoula 
Southgate Mall. US Hwy ,~o 93 

Missoula. MT 59301 
7213100 



In Lt~o(lucing Mai(lenJorm~D 
(:OttOI1 Seduction!M 

Buy One, Get One ]~"ree* 

. » ..... -:--', . 

'BUY ONE corrON 
SEDUCTION™ BRA 
AND RECEIVE ONE 
FREE BY MAIL FROM 
MAIDENFORM!' 

14A. Available in white 
with blue ticking stripe, 
white, or denim. USAf 
imported. Underwire bra 
#7849 sizes 32-38B,C; 
34-38D, $20-$21. 
#27849 Bikini, sizes 
S,M,L,10.50-$11 

, ... 

Mai(lenforln@ l~ras.l/ 
Salin S(>duetion~" Sweet NI)( 

Chanlilly~" I{(>ndezvous'" & II_ttl 

14C. Maidenforrn" 
Sweet Nothings" lined 
underwire demi bra, In 
white or ivory. USAf 
imported, #6887 
Si7es 3236A,B,C; 
reg, 2150, sale 14.99 

140. Moi :lforrn" 
Rendezvous podded 
push-up underwire bro 
In ginger, white one! 
champogne, USAf 
imported, 118322 
Sizes 3236A,fl,C 
Reg, 2350, sale 14.99 
f oundolions 

tl;j 
\, 'if :1 II 

-':., -



Feb u r a fI' 6. I? oS 
Hennessys 
Southgate Mall 
Missouli, Montina 59801 

Dear Sir. 

EXHIBIT __ 5_b __ 
DATE. ~- 1-95 
.,~ HB"83 

.A ~----~----------

According to the revised obscenity law, HB 83, your 
advertisement In the Sunday paper could be "offenSive" to 
"the iverage person". 

l~lth the pissage of HB 83, your "nearly nude" models of 
body Imagery could be considered exhibition of obscenl ty by 
s om e H i \) e rig eel t I zen" and you c 0 u Ide n d IJ pin c 0 u r t , 
according to the law. 

PIe Eel e t the leg I S I at 0 r S k n Qi,'J t his t~ 0 u I d not be ago 0 d 
bill tor ~1ontana. 

A con c e r· ned Cit I ::: e n .?- n d c u S t om e r . 
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25°~FF 
LL HUNT CLUB® 
LTIMATE BASICS 

Coordinated Knit Separates 

2/$20 
Satin Underwire Bra 
0;:: If purchased 
separately, $14 ea. 
Adonna" stretch satin 
bra. NylonlL VCRA' 
spandex in basic and 
fashion colors. B,C,D cup. 
Also availab~e in other average 
and full-figure styles. 

2/$10 
Satin Panties 
0;:: If purchased 
separately, 57 ea. 
Adonna< high-cut 
bi;';inis·. Nylon/ 
L YCRA" spandex. 
Basic and fashion 
colors in S-l. 

25% Off Casual Hosiery 

SALE 

4.31 
3/Pkg. 

Sale 4.31 Reg. 5.75; 3/pkg. Rib-knit anklets of cotlon:nyton. 
Sale 5.81 Reg. 7.75; 3/pkg. Lightweight slouch socks. 
Solid colors in cotton/nylon. 

... 

iii 

.. 

.. 



;. '-. 

£XHIBn_" ___ ~l:?._-.- " 
DATE if - '8 - <1':; 
It l-__ .:.I--\.:..:.B~o",.;;;3~= 

_l. 

s 

~INL) IHE YEI~FEcrI1 GIF 
FOR YOUR VALENTINE! 

'200~) 
'""l " /I 

25 
Ladies' sic 

Men"s fa~ 

0:.",5 S = 
Sale 5.24 

If. 



tops, pants 
.ripes or solids; 
,tring or elastic 
-12.99 Ea. 
":.S\V, fit 32·40 aV9. or pUlte 

"~·9-9 
jies' fle-ece 
um jackets 
1 these com- . 
)Ie polyester! . 
)tton jackets, • 
;rously cut to 
)w for layers. 
- choice; S-L. 

Reg. 1::..88 
S-:-yles vary by s~ore " 

- .. .......---- - ---.'~ - -"'- ; 

ants 
x casual 
tops or pull-

39-9.99 Ea. 
:':(,5 2,·1-l 

20.99 
Ladies' or men's Timex watches 
Time to save on these featured styles! 
Quartz-accurate movement; comfortable 
expansion band. Reg. 24.49-26.59 Ea. 
Sale c).::i:.;des other Timex and TlfTlex: with Ind,glo'S nlght.il~t1t styles 

SEPARATE . . . . . . . . . . . 

ISSUE~ 

fb Faa 

B.SS 

~.J 
~? 

Ladies' Separate Issue™ rayon shirts 
Novelty buttons add a touch of fun to this 
fashionable short-sleeved rayon shirt. Choice 
of colors. S-M-L. Reg. 12.99-16.99 Ea. 
Styles may va~~ by store 

_ '- .". _.-. i 

-~.::.<-.-;.:.: ~~ 

S B Infants' S ., ~ Girls 
Tots' ~ 4-14 

Children's pants sets. Infants' 12-24 Mos., 
Toddlers' 2-4, Reg. 9.99-12.99; Girls' 4- 13X, 
Reg. 14.99; Girls' 7-14, Reg. 15.99-16.99 
Girls' Pant Sets; 7-14, Reg. 17.99-19.99, Sale 515 
Styles rnJy IoJ'-', l", st.,lIe 

30% Jiij,.,-.-; 
All ladies' andgirlsZ-bodyvvear on sa/e. 
Choose from tees, leotards an< bike shorts_ 
Ladies' bra tops and leggings <:,so available. 
Reg. 5.99-19.99, Sale 4.19-13.99 
Lad,es'S·XL Girts'S-L 

2.BB YourChoice 
Whisper Soft bras or control briefs 
A variety of styles. Reg. 3.99-4.99 Ea. 
Other Whisper Soft: Bras, Reg_ 7.99, Sale 
S.BB; Control Briefs, Reg_ 5.99, Sale 3.BB 
6'35 In 32-38, 3~8·38C; briefs In M·3X 
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DATE 2-8-~S' 
SENATE COMMITTEE ON ?.:5 

----~~~~~--------------

o 'D 

BILLS BEING HEARD TODAY: ~~\ 
--~~~~~~~~~-----

< • > PLEASE PRINT < • > 
Check One 

Name Representing I~DEJI 

i-fB ) 

I_I l CZj 

VISITOR REGISTER 

PLEASE LEAVE PREPARED STATEMENT WITH COMMITTEE SECRETARY 

REGISTER. FlO 



DATE ;2-f-9S 
SENATE COMMITTEE ON ~ )r.;;;/C/(;!C--<j 

----~~~~~,~+--------------

BILLS BEING HEARD TODAY: HI3 Ifs3 
-----.4-. ~----'-~""----------

< • > PLEASE PRINT < • > 
Check One 

Name Representing 

lip ~ X 

x 

v 

VISITOR REGISTER 

PLEASE LEAVE PREPARED STATEMENT WITH COMMITTEE SECRETARY 



DATE 2 -B ~ C\ S 
?\ ' SENATE COMMITTEE ON \J \J D'\ L \ H K '-( 

BILLS BEING HEARD TODAY: __ \_'l-........:.\--=='6=--_D~3~ ____ _ 

< • > PLEASE PRINT < • > 
Check One 

Name Representing 

li8fJ X 

x 

VISITOR REGISTER 

PLEASE LEAVE PREPARED STATEMENT WITH COMMITTEE SECRETARY 

RF,~TS'T'F,R_F'O 



DATE 2 -8 - Cj5 

SENATE COMMITTEE ON ___ tJ---'>L----'-'-\J--'-QL-~:........:C'__'_"",'O\--'-Pl=-:.~~"-->--( ____ _ 

BILLS BEING HEARD TODAY: __ \~\-\~D-==-~8_3 _____ _ 

< • > PLEASE PRINT < • > 
Check One 

Name Representing 

L 

McDL 
cO L 

c:; c lu' J /-2 ~-'F- 6{!;<t3 ~ 

VSOA j/fi t~ L--. 

j)!)T l2 Jl T 1-1 (1 I Ii F f/B ~-:) X 

VISITOR REGISTER 

PLEASE LEAVE PREPARED STATEMENT WITH COMMITTEE SECRETARY 

R 'T' () 



DATE ,7- f- Cj' .s-

SEN ATE CO MivlITTEE 0 N _-----'-~..L.-..!L""-:< -=d,-",U~(-+·I..ld..a--L..5--"'· ______ _ 

BILLS BEING HEARD TODAY: _~>>-Lr...J-<8,--,-,g,--3'L---______ _ 

< • > PLEASE PRINT < • > 
Check One 

Name I Representing I[lEJEJEJ # I 

f~ ~/./ ~;1/ gJ X 
J) Ih1a PAJ (j); J:tJ /7 /1/1. 

{/ 
f)~ X I ScL·{:- I 

XD~JJ~~fY'I-Jl~ ~ 63 X A V _.'r 
f). 

r- r~ I / ~ '. '-', ' / '1 ,r /9-\..Ct-_ ./ k~/J Ii.' 1L.. ) \. .( .j;:.,.....c..l ~. K_ 

~J A~ ~ Y}; )( 

IG~n; cuwJ{ ~ J3 >< ...... .J u 

'I 

I 
! 

I 

VISITOR REGISTER 

PLEASE LEAVE PREPARED STATEMENT WITH COMMITTEE SECRETARY 

REGISTER. FlO 



DA TE G~'- ?? - 9~-

SEN ATE COMMITTEE ON _-",~~~d~k~C--l-' ;CL.la3~--------
BILLS BEING HEARD TODAY: \~ f3 8 3' 

/ 

< • > PLEASE PRINT < • > 
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