MINUTES

MONTANA SENATE
54th LEGISLATURE - REGULAR SESSION

SUBCOMMITTEE ON JUDICIARY

§

Call to Order: By CHAIRMAN SENATOR LORENTS GROSFIELD; on
February 6, 1995, at 3:45 PM

ROLL CALL

Members Present:
Sen. Lorents Grosfield Chair (R)
Sen. Larry L. Baer (R)
Sen. Sue Bartlett (D)
Sen. Al Bishop, (R)
Sen. Linda J. Nelson (D)

Members Excused: None.
Members Absent: None.

Staff Present: Greg Petesch, Legislative Council
Judy Keintz, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Subcommittee Business Summary:
Meeting: SB 115, SB 136

CHAIRMAN LORENTS GROSFIELD presented a list of nine issues which
were identified at the last meeting which need to be discussed.
EXHIBIT 1 He suggested the committee review SB 136.

SENATOR BAER suggested the committee use copies of the grey bill.

CHATIRMAN GROSFIELD commented that SB 136 had a narrower scope
than 115. SB 136 amends current law.

SENATOR BAER explained that Section 1 consists of boiler plate
language and the Legislative Council decided to remove gender.
There aren’t any substantive changes until (3), which is new. A
number of people have complained that there are few areas in
government where a government employee can leave his or her
duties as a government employee and serve in the legislature
while collecting both salaries.

Garth Jacobson commented this is not addressed in SB 115. Public
employee by definition includes all levels of state government.
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What we are really looking at is a person drawing two salaries
for the same time.

CHATRMAN GROSFIELD stated at the time he was elected to the
Senate, he was an elected supervisor for a conservation district.
He had to resign that position before he could take the Senate
position. He was also a member of the Board of Natural Resources
and had to resign that position as well. That was not a double
dipping issue. In the case of the Board of Natural Resources, it
was a separation of powers issue. In the conservation district,
he was rot sure of the issue involved. It is his understanding
that a Montanan cannot hold two elected positions at once.

Greg Petesch stated that there is a constitutional provision
called dval office holding. It is a specific legislative
prohibition which provides that no member of the legislature
shall during the term of office for which they were elected, be
appointed to a civil office under the state. There are a number
of constitutional decisions, primarily under the 1889
Constitution. Recently a person al_zged that Representative
Bradley was in violation because she was a Special Master for a
judge in a district court in Bozeman. The test has not changed
over time. There i1s a similar prohibition that you cannot have
two offices. This normally arises when a legislator resigns and
is named to an acting position in a department. The "acting"
language states that they are not formally in the position and
that person is not confirmed by the Senate and that is the way
the prohibition has been dodged. That is a separate issue. The
"acting" capacity has never been challenged. He felt it was
questionable.

SENATOR DOROTHY ECK stated that the statement is quite clear as
written. It would cause some agencies to change their
procedures. For instance, the teacher who now draws a salary and
then pays his or her replacement. That board would have to
change that policy and not pay a salary during the time they were
in the legislature. People who work at the university do not
receive a galary again until the next semester.

SENATOR BARTLETT stzced that for the Butte teachers in their
local school district this would pe a part of their collective
bargaining contract. All teachers who are absent are required to
pay their substitutes. The salary would continue to go to the
teacher who would then be responsible for paying the substitute.

SENATOR BAER stated that is the situation now. In many school
districts the pay for a substitute teacher is so low that there
is not much of an inducement for quality substitutes. The
teacher must take the pay of the substitute out of their salary
but they still collect the difference for not being there. As
far as any contractusl agreements now in existence, this would
not affect those until they expired and it would then place the
restriction not to do so again. This would not interfere with
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any existing contractual obligation in regard to this situation.

Mr. Petesch stated the constitutional clause on impairment of
contracts would protect those persons.

Mr. Jacobson commented they would need to consider the situation
wherein a person would take a leave of absence and have accrued
annual leave or comp time which they could take. The committee
would need to define whether or not that would be permissible.
The other item to consider would be whether retirement benefits
would be considered as salary. If there are other benefits like
disability, that should not be construed to be a salary.

Section 2.

SENATOR BAER stated that current law was like Moses coming down
from the mountain with the ten suggestions rather than the ten
commandments. These ethical principles should be requirements.
It changes the discretionary nature of the language to something
which would be required and provides for a penalty for those who
breach their duty. We need some type of ethical enforcement. He
and Mr. Petesch discussed the "public officer" or "employee" who
should leave their job and use their knowledge and information
for private benefit. They decided to use a 12 month period in
which they could not use their insider information in a wrongful
manner. Section 2 makes a requirement of adhering to ethical
rules of conduct.

Mr. Petesch, in referencing the 12 months following voluntary
termination of office, stated there are no formal interpretations
or decisions under this provision because these are guidelines
and a breach of a guideline is not a violation of a public trust.
There is a six month revolving door provision in a different area
of law. This is in 2-2-201 which states that a former employee
may not within six months following termination of employment,
contract or be employed by an employer who contracts with the
state involving matters with which the former employee was
directly involved during employment. There are no penalty
provisions which apply. The contract would be voidable. That is
a contracting situation only. This is the specific provision
which is in litigation involving the former local government
auditors for the Department of Commerce at this time. This
lawsuit is still in district court.

SENATOR BAER stated if we only have "principles" intended as
guides, why have ethics in the code at all?

SENATOR BARTLETT stated she questioned disciplinary action. As
far as a public employee is concerned, their supervisor within an
agency could take disciplinary action. That would not apply for
public officers. '
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CHAIRMAN GROSFIELD questioned the situation wherein the governor
or a legislator violated the statute, who would go after them?
There is also no discussion as to what "disciplinary action"
would mean or how it might be set. He asked what other states do
in this regard?

Mr. Petesch commented disciplinary action involving a public
officer or employee is usually a suspension, reprimand, censure,
or reduction in grade. The MOMS manual covers disciplinary
action. There are some administrative standards for disciplinary
action.

SENATOR BAER stated they should consider the exclusion of
legislators from some of these provisions since that seems to be
the desire of the committee.

Mr. Petesch stated the existing definitions in this part of law
provide that "public officer" does not include a judge or
legislator. They are referred to as a "state officer".

Mr. Jacobson commented that this parallels Section 11 of SB 115.
In the matter of agency enforcement, the individual would have
already left the position.

SENATOR BAER stated that where there is a civil penalty involved.
the judge could set a fine.

CHAIRMAN GROSFIELD suggested changing "and" to "or" so this
sentence would state disciplinary action or civil penalty.

SENATOR BAER felt the major disciplinary nature of this would be
the embarrassment which would follow.

CHAIRMAN GROSFIELD stated it would remain forever in their
personnel file.

Section 3.

CHAIRMAN GROSFIELD commented that disciplinary action for a
legislator might be a resolution by the body.

Mr. Petesch commented that there is a censure provision in

current law. A member is censured by resolution. This would ke
accornlished by chastising the member formally on the record
printed in the session laws for all the world to see. The only

time it was seriously considered was when a senator submitted
false information on the floor, had it printed and distributed to
the members’ desks knowing it was false. There has not been an
impeachment action under the new Constitution. In the late 60s
there was an impeachment action where a resolution of charges was
filed but it did not pass the House of Representati:s so the
trial was not conducted. Impeachment is possible un.ier current
law. The Constitution gives each house the authority to judge
the qualifications and seating of its own members. If a member
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so offended the rest of the body, he could be disqualified from
serving.

CHAIRMAN GROSFIELD questioned if the vacancy would be handled as
if the member had resigned or died.

Mr. Petesch answered that it would create a vacancy.

SENATOR BAER commented that (2) previously provided that the
legislator should consider disclosing a conflict. If there is a
conflict of interest the legislator should be forced to disclose
that there is a conflict and try to remove the conflict.
Abstaining from official action is an area of great discomfort.
He felt that many times there would be the opportunity to
eliminate the conflict situation by eliminating the interest
which causes the conflict.

CHAIRMAN GROSFIELD believed that in a 90 day legislature these

issues would appear too fast. There would be no time to
eliminate the conflict. Disclosing and abstaining would be
reasonable.

SENATOR BAER stated they were having difficulty abstaining from
official action in regard to the requirement to vote which is now
in the rules of the Senate.

SENATOR ECK commented there would be a real problem because not
only the legislator would have to eliminate an interest, it could
be a grand nephew who would have to eliminate an interest.

SENATOR BAER thought it would be a bad situation to allow a
direct and substantial conflict of interest by disclosing and
then voting anyway.

CHAIRMAN GROSFIELD referred to (3) which, when the double
negative is taken out, says that a conflict situation does arise
from legislation that does directly effect the entire membership
of a class. This states that the conflict situation arises if
you are a member of a class.

SENATOR BAER stated his intent was to not hold a legislator in a
conflict situation where he or she was a member of a profession
or occupation or a class as the code currently states. He
reversed this for a public employee. 1If they were a member of a
class, profession or a group, they should not be given special
treatment. Public employees should have to live to a higher
standard of ethics rather than a lesser standard of ethics which
is what is implied by current law.

SENATOR ECK commented that if a legislator is a member of a
class, they could vote on something that affects that class and a
public employee may not. What would happen if the legislator had
a wife, niece, etc., who was a public employee?
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SENATOR BAER stated that it would affect the legislator if it
would affect someone in his or her direct family. The legislator

would be helping them by the way of vote. This language appears
in the nepotism section.

CHAIRMAN GROSFIELD commented there were two igsues in (3). The
first issue addresses, for instance, a rancher voting on an ag
issue i1f it affects the whole class. There could be a situation
where it affects the legislator directly but also affects other
ranchers directly. The other issue is the question of
consanguinity.

SENATOR BAER suggested modifying that to read direct family
members to include either spouse and children or just spouse.

Section 4.

CHATRMAN GROSFIELD stated this is a general section which applies
to everyone. The issue is using public resources and time for
campaigns or lobbying or to influence political decisions.

SENATOR BAER commented this was the main crux of the bill. This
is where 98% of the problem lies. Legislators are insignificant
compared to the problems caused by public employees wino use their
position to wrongfully or unduly influence political issues or
e.ections. There is a lot of it going on. He has many examples
of problems.

CHAIRMAN GROSFIELD questioned whether current law dealt with this
specifically. SENATOR ECK’S bill addresses it.

Mr. Argenbright stated that 13-35-226 (3) states, "No public
employee may solicit support for or opposition to any political
committee, the nomination or election of any person to public
office, or the passage of a ballot issue while on the job or at
his place of employment. However, nothing in this section is
intended to restrict the right of a public employee to express
his personal political views."

CHAIRMAN GROSFIELD commented that the code of ethics is in Title
2, election laws are in Title 13, and the authority for the
disclosure form is in Title 5.

Mr. Petesch commented that criminal law was also involved.

SENATOR BAER commented that there is a problem because this
activity goes on all the time. These people are never
reprimanded, prosecuted and there is no disciplinary action
taken. There have been blatant situations regarding a school
mill levy wherein a notice is printed on school paper using a
school computer and sent home with children threatening parents
that if they don’t vote for the mill levy horrible things will
happen. A complaint may be filed but nothing ever comes of it.
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CHAIRMAN GROSFIELD asked what the enforcement would be under
Title 13.

Mr. Argenbright commented that there had been complaints filed
with his office and he has conducted investigations. The
question comes down to whether informing parents about the
effects of a loss of funding in the mill levy is an attempt to
influence the outcome of the election. Based on their legal
advice, it has to be a very direct solicitation of a "no" or
"yves" vote. It has to be very direct. The schocl trustees are
elected officials who can give their views.

SENATOR BAER commented these flyers are printed at the order of
school superintendents and principals, not trustees. They are

sent out to influence an upcoming election. Something needs to
be done to strengthen the law so that Mr. Argenbright can take

action on this type of wrongful behavior. Public funds should

not be used to influence elections.

CHAIRMAN GROSFIELD asked who would handle the enfcrcement under
2-2-121.

Mr. Petesch commented that existing (6), which becomes (5), has
both a civil and a criminal provision attached to it. The
criminal provision would be handled by the county attorney. The
civil provision could either be the agency or the county attorney
could seek concurrent civil and criminal penalties.

SENATOR BAER asked if that would take it away from Mr.
Argenbright’s jurisdiction.

Mr. Petesch commented they have not amended the provision in
Title 13, but with this provision in place Commissioner
Argenbright would see a lot less complaints.

SENATOR BARTLETT questioned the associations of various groups of
school or public employees who pay dues to an organization from
their tax revenues and then represent their interests before the
legislature. She would see that as different from the use of
public facilities, etc. This deserves specific attention.

CHAIRMAN GROSFIELD commented that entities such as Montana School
Board Association, League of Cities and Towns, MACO, etc., are
covered by dues which all come from taxpayer dollars.

SENATOR ECK stated that there are usually quite a few lobbyist
from state government who testify at the legislature.
Previously, they did not register as lobbyists.

Mr. Petesch stated that that was the practice. Legislative
committees grew weary of the practice of public employees,
particularly department directors, sitting in hearings and saying
they were only there to provide technical information or respond
to comments when they supported or opposed virtually every bill.
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The decision was made that if they were going to show up and
support or oppose legislation, they would have to be registered.

SENATOR ECK commented she could see real problems for committees
such as taxation. If they could not have the various division
directors there to ask questions, they would have a difficult
time operating.

SENATOR BAER stated this is addressed in line 20 through 23 on
page 4. There are exceptions if it is authorized by law or is
properly incidental to another activity. The problem which
arises is when an MSBA lobbyist comes up during the legislative
session and tries to influence votes of the legislators. There
we have public funds paying for a lobbyist to do just the very
thing we are trying to prohibit.

CHAIRMAN GROSFIELD questioned how the school boards around the
state would have effective representation in the legislature when
they are dealing with school budgets or an issue such as who
would qualify to be a school board member.

SENATOR BAER commented they should send their trustees to give
input. This way they would not be using public funds, money,
time, and resources. Volunteers serve on school boards.

CHAIRMAN GROSFIELD stated they were talking about school boards,
county commissions, and conservation districts.

SENATOR BAER stated he had a problem with Fish and Game employees
appearing at Trout Unlimited banquets in uniform trying to
further the advancement of Trout Unlimited idealogies on public
time. Collectively, it is a bad mentality for our public funds
and resources to be used for private purposes.

CHAIRMAN GROSFIELD posed a situation wherein he was a director of
the Montana Stockgrowers and at their annual meeting there would
be a contentious issue presented. If he decided it was best for
his membership to get the word from an expert, he may call Fish
and Game and ask that someone speak at their meeting to exnlain
the deal. Line 23, page 4, states "in the normal course oI their
duties.™

SENATOR BAER agreed that would be in the normal course of their
duties. This differs from influencing a decision made by a
public body.

Mr. Jacobson stated that in this language it would appear to him
that Professor Natelson would be prohibited from doing anything

during the term of his contract. How would a person be able to
exclude his salary for a portion of that year where he was doing
things other than teaching activities?
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CHATRMAN GROSFIELD commented that even Professor Natelson would
have some spare time and he could do whatever he wants in his
spare time.

SENATOR BAER commented that Professor Natelson is very careful to
use only his spare time since he is one of the major advocates of
this. He is very cautious about anything improper in using
public time or resources.

Mr. Jacobson stated it is hard to identify that time. For
college teachers, this might be construed as the time of their
contract.

SENATOR BAER stated he had an on/off duty situation as would
anyone who works for an employer. When he is off campus doing
his own thing and not using university resources to do so, he is
exercising his first amendment rights.

CHAIRMAN GROSFIELD stated the issues in respect to Section 4
would be: use of public times and facilities and local
governments putting public money into lobbying.

Section 5

CHAIRMAN GROSFIELD commented this section deals with local
government officers and employees. This would deal with rules
the legislature might set for local government officers and
employees, which would cover county commissioners, school
teachers, janitors, etc. Line 18 deals with disclosing and
eliminating a conflict of interest.

Mr. Petesch stated SB 115 leaves the local government provisions
in place and unchanged.

SENATOR BAER stated this provides for disciplinary action.

CHAIRMAN GROSFIELD stated the rules and the penalty are the same
as they would be for a legislator.

SENATOR BARTLETT commented that at the very end the member is
required to disclose and eliminate the interest.

CHAIRMAN GROSFIELD commented that the difference is that a
legislator could disclose or refrain from action where this says
disclose and eliminate.

SENATOR ECK said that many requirements for public employees and
officials would refer to the local government sections.

Mr. Petesch stated that SENATOR BAER’S inclusion of public
employee extends those requirements to all state and local
government employees. He does not extend them to local
government officers except in this section. Public officers
refers to state officers and elected officers of subdivisions of
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the state. It excludes legislators and judges. He suggested
visiting the definitions in existing law because there is some
ambiguity in them.

SENATOR ECK stated the bulk of SB 115 does not address local
governments. She stated they had prepared amendments so that
section was not, left by itself.

Mr. Jacobson commented on his handouts. One document, EXHIBIT 2,
is a survey of all the agencies. It is a list of all the
agencies which were sent questionnaires regarding ethics
activities of each agency. Approximately half of the agencies
responded and identified what their agency does or doesn’t do
regarding ethics. The other document, EXHIBIT 3, is a checklist
to show what areas the ethics legislation covers. It is also a
guide as to what type of issues may be raised.

CHAIRMAN GROSFIELD questioned if this is covered in current law?

Mr. Jacobson answered that agencieg covered different items. SB
136 and SB 115 beef up what can or cannot be done. Under current
law, a lot of things are not being done. This gets back to
enforcement and ambiguity.

CHAIRMAN GROSFIELD asked Mr. Jacobson to summarize how most
agencies responded to the question of having personnel matters
involving ethics violations handled by an independent outside
agency or by their own agency.

Mr. Jacobson stated that most agencies wanted to have initial
internal control. They try to give that to them by not setting
anything in motion until a formal complaint is filed with the
Commissioner of Campaign Practices. That would give them an
opportunity to go outside the agency. All personnel matters
would be handled internally and that is consistent with what most
of the agencies wanted. Flagrant violations would go beyond the
agency itself.

CHAIRMAN GROSFIELD stated that within the Department of
Administration there was the state personnel office. He
questioned whether they would be involved in ethics issues.

Mr. retesch answered that they provide some training but have no
explicit authority over ethics. They do adopt the MOMS manual
which has some guidelines.

Mr. Jacobson commented that in talking with Mr. Seacat from the
Legislative Auditor’s Office, he indicated that their hotline had
about 400 calls of which 100 would probably be legitimate. Of
that 100, 30 or so involved conflict of interest matters of state
employees. There was no enforcement mechanism or agency control
which could deal with those problems which he considered to be
legitimate concerns.
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CHAIRMAN GROSFIELD commented the language in SENATOR BAER’S bill
would give them the requirement to do something internally within
the agency.

Mr. Jacobson stated there is confusion regarding enforcement of
civil penalties. One agency may give a slap on the wrist whereas
another agency may totally level the employee. He would suggest
one consistent prosecution entity.

SENATOR BAER commented that a self regulatory atmosphere in
regards to ethics would be very prudent. There would be too much
possibility of abuse and lack of enforcement. A mechanism is
necessary to enforce ethics but it should not be a $600,000
bureaucracy.

CHAIRMAN GROSFIELD asked if the Commissioner of Political
Practices dealt with public employees.

Mr. Argenbright stated they deal with candidates and elected
officials but they do have the statute which deals with public
employees abusing company time.

Mr. Petesch commented on current law definitions. '"Compensation"
has a term "thing of wvalue". This would become important in both
bills in terms of gifts. "Employee" is defined for purposes of
the state only and the term "public employee" is used extensively
in SB 136. If it is to apply to local government employees, it

may need to be clarified. "Financial interest" is an existing,
defined term. 1In SB 115 "anything of value" is defined. "Public
officer" has a series of "org". This includes any state officer

except a legislator or member of the judiciary or any elected
officer. The "or any elected officer" goes back to "includes".
That definition should be clarified.

CHAIRMAN GROSFIELD commented the Constitution states prohibiting
conflict between public duty and private interest. The code of
ethics defines financial interest but not private interest.

Mr. Petesch stated the existing code of ethics does not use
private interest. Financial interest is made the equivalent of
private interest.

CHAIRMAN GROSFIELD commented that it might make sense to pull all
ethics issues into one Section.
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ADJQURNMENT

The meeting adjourned at 5:30 p.m.

' | Al

SENATOR LORENTS GROSFIELD, Chairman
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ISSUES IDENTIFIED FOR ETHICS SUBCOMMITTEE

Education function concerning ethics in government.

Gifts:

(a) 5-7-208(5) requires $25 for purposes of lobbying
-- $25 amount was established in 1880;

(b) add criteria in 2-2-104(1) (b) (1)? (gifts that tend
to improperly influence) -

Disclosure statements: filing and timing.

District officials status should be clarified: state
office elected from a district or county/state
subdivision offices.

Nepotism - clarify status of pages, other legislative
session staff, elections judges, etc.

Clarify "Gain of another" page 8, line 13. Clarify
exemption on lines 14 and 15. Clarify lines 26 and
27. )

"Conflict of interest" disclose conflict and vote or
not vote.

Level of financial disclosure. Content --
applicability (who is required to file). Current law
v. political practices form v. SB 115

Role of commission: education, advisory opinions,
enforcement.
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MONTANA STATE GOVERNMENT
Departments and Directors

Department of Administration
Ms. Lois Menzies, Director

Department of Agriculture
Mr. Leo Giacometto, Director

State Auditor’s Office
Honorable Mark O’Keefe, State Auditor

Department of Commerce
Mr. Jon Noel, Director

Dept of Corrections and Human Services
Mr. Rick Day, Director

State Board of Education
Mr. Wayne Buchanan, Executive Secretary

Department of Family Services
Mr. Hank Hudson, Director

Department of Fish, Wildlife & Parks
Mr. Pat Graham, Director

Governor’s Office
Honorable Marc Racicot, Governor

Dept of Health & Environmental Services
. Mr. Bob Robinson, Director

Montana Historical Society
Mr. Brian Cockhill, Director

Montana Supreme Court
Honorable Ed Smith, Clerk Supreme Court

Department of Justice
Honorable Joe Mazurek, Attorney General

Department of Labor and Industry
Ms. Laurie Ekanger, Commissioner

Department of Military Affairs
Mr. John Prendergast, Adjutant General

Montana Advocacy Program, Inc.
Ms. Kris Bakula, Executive Director

Dept of Nat. Resources & Conservation
Mr. Mark Simonich, Director

Commissioner of Political Practices
Mr. Ed Argenbright, Commissioner

Office of Public Instruction
Honorable Nancy Keenan, Supt of Pub Inst

Department of Public Service Regulation
Ms. Madeline Cottrill, Administrator

Department of Revenue
Mr. Mick Robinson, Director

Secretary of State
Honorable Mike Cooney, Secretary of State

Dept of Social and Rehabilitation Services
Mr. Peter Blouke, Director

State Capitol Employees Credit Union
Mr. Gene Rice, President

Department of State Lands
Mr. Bud Clinch, Commissioner

State Library
Mr. Richard Miller, State Librarian

~ Department of Transportation

Mr. Marvin Dye, Director

Montana University System |
Mr. John Hutchinson, Cmiss of Higher Ed



TO: Garth Jacobson, Chief Counsel
Secretary Of State

FROM: Frank Gﬁiggmq/fﬁﬁg

DATE: December 15, 1993
SUBJECT: Ethics in Government
Garth:

Your recent request for information on ethics policies in
state agencies was given to me for input by The Adjutant General.
While I’m not aware of what his final reply to your committee
was, I’'d like to take an opportunity to expand on a concept as a
private citizen and a public servant.

One of the difficulties we face in state government is the
inability of the average employee to find redress within the
system. None of us has to look very far or listen very hard
before we begin to see and hear of examples of conduct which, in
a well managed organization, would not be tolerated. Examples of
abuse of authority by mid- and senior-level managers, and fraud
and waste at all levels abound. Fortunately, many of the abuses
are relatively minor and many are not prosecutable crimes but,
cunulatively, they contribute to the popular conception of lazy
or inefficient state employees and, by extension, a lousy govern-
ment. Yet those who become aware of such transgressions general-
ly feel as if there is little they can do about them. (I'm also
convinced that is a significant reason many are taking advantage
of early retirement incentives. It’s not just pay scales! But
that is a subject for another discussion.)

Samuel Huntington has pointed out that one of the hallmarks
of a "profession" is the fact that it polices itself internally.
The American Bar Association and the American Medical Association
are cogent examples (regardless of how we individually feel about
their effectiveness). We don’t do that in state government,
although we’d like very much to consider ourselves professionals!
In too many cases, there is a very legitimate fear that "my job
is in jeopardy if I rock the boat too much." Folks are just
afraid or wary of voicing their concerns. There is no effective
mechanism to investigate and take action on such allegations.
There is no means to provide confidentiality to the accuser or
the accused and there is no protection against retribution.

I’d like to offer the Inspector General concept as a model
to examine for internal regulation. The concept was initiated in
the military in the last century but in 1978 the Congress re-
quired all federal agencies to create such a position. Subse-
quently, a number of states have also adopted the concept.
Essentially, the Inspector General is an official, organization-
ally subordinate only to the chief (the governor in our case),



whose principle function is to accept complaints or allegations
about fraud, waste, and abuse; investigate the complaints in a
thorough and impartial manner; and make recommendations to the
organizational leadership for corrective action. Principle
operational tenets include a relationship of special trust and
confidence with the chief, guarantees of confidentiality to
accuser whenever possible, guarantees of protection to the
accused against false accusations, unlimited access to the
organization (within the scope of each specific investigation),
and independence. from undue influence from organizational leader-
ship (not a political appointee) yet high enough in the organiza-
tion to guarantee access and authority. I’ve enclosed selected
excerpts from the current Army regulation covering Inspector
General activities.

The model is not without challenges in Montana, not the
least of which are the classic conflicts of the public right to
know versus the individual right to privacy. The scope of
authority of the Inspector General must be very carefully de-
fined. Some Inspectors General have subpoena authority, some do
not. Clearly there will be resistance from agencies accustomed
to working autonomously. And there will be resistance to estab-
lishing any new bureaucratic function. But, if we agree there
are standards of acceptable conduct in state government, then we
must agree that, human nature such as it is, some will violate
those standards, and there will be a need to somehow police the
system.

My experience with the Inspector General system was in the Army
(my last eight years of active duty), but I was privileged to
serve at the national level and, in that capacity, was exposed to
the operation of other IG systems, civilian as well as military.
I’d enjoy an opportunity to discuss the concept further with you
or the committee.

If we are to give the government of the state of Montana
back to the citizens of the state, if we are to restore pride in
being state employees, we must have standards - high standards -
against which we are willing to be measured. Public service
requires public trust and an independent, objective Inspector
General could be an agent to help regain that trust.

Enclosures
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Chapter 1
The lnSpector General Corps

Sectton 17
Introduction

1-1. Purpose
-This regulation—. . - S

a. Prescribes policy and procedures concermng the mission and
dutxes of The Inspector General (TIG) of the Army. .. Cov

b. Prescribes duties, mrssrons standards, and’ requrrements for
_inspectors general (IGs) throughout the Army.
.. ¢ Prescribes responsibilities of commanders, State Ad)utants
general (AGs) and heads of agencres acttvrtres, centers and mstal~
‘lations for support of 1G actwmes v

1-2. References ;
Requlred and related publxcauons and prescnbed forms are hsted
m appendrx A - -
1-3. Explanatlon of abbrevnatlons and terms

a. Abbreviations and special terms are explamed in the
Glossary. x

b. The acronym DAIG stands for Department of the Army In-
spector General: The term SAIG is-a basic office symbol-used by
Office of The Inspector General and by the U. S Army Inspector
General Agency. ;" . .. v

¢. Citations of U S. statutes are. abbrevxated For example, a ref-.
erence to section 3014, title 10, United States Code 1s, abbrevrated
10 USC 3014. - , .

1—4 Statutory authonty =
“a. 10 USC 3014 establishes TIG \\1thm the Oﬂlce of the Secre-
tary of the Army (SA) and assigns TIG sole responsrbrhty ‘within
the Office of the Secretary and the Army Staff for IG. functrons
"5 10 USC 3020 states TIG’s statutory rnssron and proudes for
depttres and essistants “or TIG. )
. ¢ 10 USC 3065 provxdes for detarl of commlssroned oﬁlcers as
IGs R R g
d 10 USC 271 authonzes screenmg of Army Reserve IG RS
e, 24 USC 60 requires TIG to annually mSpect the U S <
Soldrers and Airmen’s "ome. :
*“f. 32 USC 105 prc. ..es for mspectron of the Army Natronal ’
" Guard (ARNG) on matters ‘of Federal concern. " * -7/ 0=+
'g. 32 USC 315 provides for detail of commissioned ot’ﬁcers ‘and
enhsted personnel of the Regular Army for duty with the ARNG.

Section Il

" Responsibilities

1-5. The Inspector General (TIG) . :
-When directed by the SA.or. Chlef of Staﬁ' U .. Army (CSA),
_TIG shall—:. ., -
a; Inguire mto and report upon the drscrplme, eﬁlcrency, and
economy of the Army: :
b. Perform any. other, duties prescribed by SA or. CSA
¢. Periodically propose programs, of inspection. to SA and sht.ll
recommend additional mspectxons and mvesttgatrons as may ap-
pear, appropnate o
d. Cooperate, fully’ with’ the Inspector General of the Depart-
ment of Defense (IG, DOD) in connection with the performance
of any duty or function by the IG, DOD under the Inspector Gen-
eral Act of 1978 (5 USC App. 3) regarding the’ Department of the
“Army’ (DA) and DODI 5106.3; paragraph D.2. AOwiET
e Provide the SA*and CSA™a ‘continuing”assessment of com-‘\'
mand, operatronal managenal logrstrcal and admrmstratlve eﬂ'ee-'
trveness of the Army. s sl gueDe
o fir Inqmre into. and report on the. state of economy;! efﬁcrency,f s
dtscrplmc, morale; esprit.de corps, and readiness of the Army: ¢’
+g. - Maintain liaison' with IG, DOD, Inspectors. General (1G) of -
the other military services, other statutory IGs, and other agencxes :
coneemmg Army IG activities. E s lenomg v

‘AR.20-1 o

5

- o1 (4)- Perform on- sxte followup of .selected nspectron and:audit
- ~findings and recommendations. :

o UPDATE

h. Serve on boards, committecs, councils and srmrlar organlza-
tions as directed by SA and CSA.-.. -7 o
i, Monitor and report ta the SA and CSA on the eﬂ”eetrvencss
ol the Army IG system. gy W

:Publish 1G policy and procedures for Army 1Gs. -
L “Approve or disapprove nominations of soldrcrs 1o be: le
approve or drsapprove the removal or, early release of: soldrers
from 1G duty.” .~ R AR |
I. Conduct. the* Department of ‘Armyy Inspector General
(DAIG) Course for personnel selected to be IGs., ;
m, -Maintain custody of DAIG records on |2 half of SA; serve
as the Access and Amendment Refusal Authonty for anacy( N
requests for all 1G records serve as_the’ Imttal Demal Authonty

"o, Coordmate mspectron and audrt schedules wrth IG DOD
General Accountmg Office’ (GAO) and Us. Army Audit Agenc
"G

{USAAA) and provxde rnformatron about IG DO

(l) Provxde a system for resolvmg P
members, civilian® employees ‘of’ the ‘Army,
conﬁdentralrty and 'guards-against reprrsal :
2y Process Hotline'cases that’ ‘relate to Arrny actlvm
(.a) Conduct assrstance vrsrts to’ actlve and reserve-units.
“rIn the areas of'-'rnspectron, techmcal xnspect10n~
mvestrgatron—-— B 3 SR SERLECE bt :
(1). Conduct- mspecttons and assessments drrected by:- SA Undﬂ
Secretary of the Army (USofA); CSA ‘orVice Chief of Staff of th-
Army (VCSA), determmed necessary by TIG or escri )
law or regulation.iih7 1y s e
¢ {(2) Report. rnspectxon results to the dtrectmgauthont identuy
root causes, recommend solutlons vand fix: responsrbrlrty for
1mplementatron > L s

m
eI
A

!
recommend xnspectrons to SA and CSA : i
(4) Serve as proponent. for Army rnspectron pohcy :

" (6) Publish mspect:on gur ance for ! .,conduct the- Armygs
N nuclear and chemlcal surety programs and 1nspectron systems B

responsrbrhtres . ’ : ’ -

9) Conduct the” DA Nuclear Surety Program Inspectr :
(NSPI) and’ Chemical Surety Program Inspectro
_tation Course - i

/ ),1‘

{of mvestrgatron to the’ dlrectmg authont) 2} i
s For in elhgence oversrgh exercise cversrght of 1ntelhgu :

"' Provide followup and—u e 2
(1) Servé’as the' Army’s followup oﬁ"lcral and manage the -
my s-audit followup system:™ aihoteci-in
*(2) Publish Army followup pohcxes for DAIG mspectro ’
for internal and external audits of- Army matters 20ty

GomedlmyEArign

4

DI R GG
26/(5): Mediate! disagreements bétween” Armyaoommands,xthe ,
my Secretariat, the Army Staﬁ‘ (ARSTAF) and USAAA R g
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Sectlon IV
Sphere of Actlvlty

1—12 IG actlvities

' a."The IG spherc of actrvxty ‘includes everythmg for Wh]Ch the
ccmmander or State'AG is Federally responsible. and over which
the commander or, State AG has cheral authority.’ T

b Thc 1G is 2n extension of the eyes, “ears and conscxence of the
commander or State AG. The 1G’s relatronshrp v.rth the com-
mandcr or State AG'is one of ¢xtraordinary trust and conﬁdence
“The'1G s normally granted a hlgh degree of mdcpendence ‘and
unhrmted access to information’in performmg 1G duties. The IG
normally has"direct access to the commander or State' AG. To be
fully eﬂ'ectrve, the IG must have the full support of the command-
"er or State AG and the confidence of the. command or activity.
Thls conﬁdence is obtamed only when the command understands
'that the IG is an extension- of the’ commzmdcr‘or State'AG and
.that the’ commander or State' AG _has ‘complete trust and confi-
" dence in the IG. To protect this mdepcndent and specral relation-
shrp, the’ commandcr or State AG must rate the command or
State 1G. (See AR 623-105, paras 3~ ld and 3- 170(2))

- .. 1Gs. will not estabhsh command pohcy except as provxded in
AR 1-201.. IGs have no. directive authonty outside 1G channels,

beyond that normally assocxated with their ranks Any additional

authonty must come from their commander. . . . .|
- d: 1Gs are authorized access to all documents. and all other evi-
dermary materials needed to discharge their dutiess:These docu-
ments and . materials include normally: protected data. Examples
 are: classified documents, records of board proceedings, acguisi-
- tion, information, medical records, medical quality assurance
records, drug and alcohol records, financial records, evaluation re-
- ports, back channel messages, security dossiers, criminal investiga-

-tion reports, personnel Restricted fiche (R-fiche) (after

compliance with AR 640-10), and financial disclosure statements.
:.This authority:-may, include direct access to pertinent extracts
zunder:applicable regulations. 1Gs must present proof of their se-
curity. clearance or special access to review classified documents.
-/They.also must present sufficient justification-to. the record holder
- to obtain sensitive records. Should compartmentation or classifica-
‘tion. restrictions preclude immediate access to information re-
" quired by an IG, the denying commander will immediately report
the situation to the appropriate access control authority. for an ac-
- cess eligibility determination. If this does not result in granting ac-

- cess, the IG will notify the commander and TIG of the situation.

—_'I’he notice 0. TIG will include the location, date, and cormnand
scope of inquiry, inspection or investigation; who denied access;

i'who_verified demal and approx ed demal and the Teason access
~was demed i

1 13 lG guidelmes for Army Natxonal Guard (ARNG)

- matters’.

~IG activities wrthm the ARNG are, mth some exceptrons, the
“same as for the active'Army and the United States' Army Reserve
“(USAR). Exceptions are stated in appropriate sections of this reg-
“ulation. For'Air National Guard (ANG) miatters,’ Army personnel

RS “serving as IGS for the Natronal Guard (NG) mll follow these

gurdehnes 5
“ 0" 1Gs will not’ inspect ANG' units.

- b. At the discretion of the State AG, requests for. assistance
from ANG personnel or. famrly members may be recelved and
processed by the State 1G office. - . - =

2473 Cos _The State AG may. direct .an IG mvostrgatlon of ANG per—
-sonnel., If techmcal support for the investigation is.needed from
, outsrdc of the State, that support will be requested through the
Chief,. Nauonal Guard Bureau, ATTN: NGB—IG' WASH DC
20310 o - o i
Erdes Release of IG. records mvolvmg ANG units or personnel mll
be coordinated by'the:National- Guard Bureau. (NGB). 1G,; the
< Records. Release Otﬁce, USAIGA and thh the Air, Force Inspec-
ztor.General..: e e st 00 enbes betungpech

EXHIBIT L

, DATE_S —L=-95.
114, Prohibited activity . 5P H6 . SB. 15@
a. Prohibition on rcstr.cung»l

Member of Congress, or the Office of. Specxal Counsel (OSC) Per
sons subject to this regnlation will not restrict anyone in any man-
-ner.from Jlawfully communicating. thh an'IG, Member. of
-.Congress; or: the: OSC: This prohibition also applics to.communi-
cations with the DOD 1G and the IGs of othcr Semces and Fed-
. eral agencies.. ’
-, by Prohibition on Iakmg repnsal agamst someonc for Iawfully
communrcatmg with an IG, Mcmber of.Congress, or the OSC. FPer-
_sons subject to'this regulation, will not take or threaten to take an
- adverse action (see glossary), or. wrthhold or; threaten to.withhold
a favorable action, as a reprisal against a person.who, Jawfully
communicates with an IG, Member of Congress, or the OSC. This
prohibition also applies to communications with DOD IG and the .
IGs of other Services and Federal agencies. -
¢ Prohibition against. making an unlawful commumcanon wzth _
an IG,"a Member of. Congress, or the OSC:.Persons. subject to thxs :
regulatxon will” not knowmgly ‘make an unlawful commumcatro'x
with an IG, Member of Congress, of the OSC. An example of un-
lawful communication is a false. official statement (Aticle. 107,,
Uniform Code of Military Justice (UCMJT)). This prohrbrtron also
applies to communicutions with DOD IG ‘and the IGs of other

Sectlicn V
Punltlve Prohxb;tlons

. Services and Federal agencies.

d. Persons subject to the UCMJ. Persons SubjCCt {0 the UCMJ
f"who violate the above prohlbmons are subject to punishment
"'under the UCMJ. They are also subject to-adverse administrative
:)actron and other adverse action authorized by the United Stafes
"Code or Federal regulations. Civilian employees not subject to the

"’UCMJ Wwho violate the above prohibitions are subJect to drscrph-

“nary action under AR 630-700, chapter 751 or criminal prosecu-
tron authorized by the United States Code or Federal’ regulatrons
“e."Reporting prohibited actions. Persons who believe an action -
S prohlbxted by paragraphs a, b, zand ¢ abO\e has® occmed‘ should
“report the circumstances to the chain’ of commeand or to the local -
mspector general. Alternatively, the circumstances’ may’be report-
“ed to a higher headquarters IG lsted in the ] permanent notice of
nghts to submit complamts that 18 postod on loeaJ bulletm boards
(Secﬁg7land7 2)° : e

1—15 Conﬂdentlahty R

+ g Persons who ask the IG. for nclp, rnake a complamt “give evi-
dence, ‘contact’or assrst an 1G durmg an mspectron or iny emga-
~'tion] o "otherwise interact with an IG, often have' an Eipectanon
of confidentiality. This expectation’ encompasses safeguardmg their . -
1dcnt1ty and "the nature of their contact ‘with' the IG,’ and protec-
tron ‘against reprisal. The IG has’a duty to protect conﬁoentrahty .
“10the maxrmum extent possrble, particularly when'it is spocrﬁcally .

' requested ‘While' the need for’confidentiality and the’ _mneasures .
> niécessdry to protect it 'will vary wrth the c1rcumstanc<s, the 1G al-
ways gives them priority attention. % « "1/} S

(1). When a person complains or prondes u't'ormatron about
_impropriety or wrongdoing, the 1G will not disclose’the person s
“identity as complainant outside IG channels or the directing au-

" thority- without  the person’s consent, unless the IG: ‘determines

" such disclosure is unavoidable during the ‘course of an inquiry’or
- investigation. If the IG detcrmines that disclosure is unavoidable,

the 1G- will try to inform the person before disclosure: If the per-

“son objects, the 1G will coordinate with the"Legal Office, ‘USAI-
-.GA, Uefore' proceeding. Efforts: to notify. the person and: the

“circumstances of any dlsclosure of the person s name mll be made
© part of the record.:zr i T AT ‘

7.2 (2)aWhen-a person’secks assrstance from thei1G; itis oﬁen noc-
essary-to. reveal the person’s.identity to obtain-the. helpineeded.
-The IG. will inform the. person. of that necessny The IG file will
-reflect the person was informed:: gl ek s
:"b~sWhen a person-requests- anonymrty, the:IG. wrll'take more,

) \_extenswemeasures to: protect. the person’s: rdcntlty ¢The person’s

:'name will not be used as 4 file identifier or 'as a means to retrieve a

AR20=-1- ¢ UPDATE s ‘5



o

‘\fnons, and. inspections. - :
o (b) Conductmg mdependent\mqmnes, assrstance, sinvestiga-

.7 (6) Serve os the Army’s point of contact for receipt and control
of all GAO and IG, DOD audit reports and task the appropriate
Army agency or command for pr parauon of responses 10 audxt
reports. i .

(7N Dissemmate mformatron concerning GAO and IG 'DOD
;andit reports within Headquarters, Department of the Army
-(HQDA); prepare weekly summary of significant audits.n - 7",

'1-6."Inspectors General (1G) 7 7 <« - ¢ e
* a. Inspectors general \nll-——’”_" e RN

(N Determme the slate of eoonomy, efﬁcrency, drscxphne mo-
ra!e, esprit de corps, ‘and rcadmcss throughout the. command

"(2) Provide the ‘commander or State 'AG with a contmuous, ob-
)ecnve and impartial ‘assessment” of the' operatronal and admmls-
_trative eﬂ‘ectlveness of the command., M
N 6} Conduct mspectxons, _mvesnganons, and mqumes drrected
by JIG, the commander or State ‘AG, or'as prescnbed by law or
regulahon A report will be provrded to the directing authority,

. (4): Momtor eﬁ'ectrveness of IG funcuons within_the command
“or State. Inform’ the’ commander or State AG of thrs eﬁ"ecnveness
.and. other matters concernmg 1G funcnons L o

(3) Partxcrpate in the Program Budget Advxsory Commmee
(PBAC) cycle at major Army command (MACOM), ‘installation
.or, State level. Budget for all IG fu.nctrons This includes 1dentrfy-
mg requrred budget and manpower resources and establrshmg the
means to account for funds during budget execution.; :

- (6) Provide over51ght of intelligence actxvmes wrthm ‘their .com-
mand in accordance with Army Regulation (AR) 381-10, and as
prescrrbed by Executive Order (EQ) 12333 and DOD; 5240 I-R.

(7) Serve as the office of record, on behalf of the Secretary of
the ‘Army,.for.all IG records which originate in their offices.

" (8): Process: requests for .release’ or amendrnent of IG .records
(seechap 3). - ST e s Dl 2 A0DN

¢ Perform audxt and internal control functrons as. follows

2i(a) Review the'command: or State’s’ audit followup sysre'n to
ensure effectiveness and compliance with AR 36~2. .vzv s "2

(b), Perform audit follov.up when drrected by’ the commander '

“or State'AG, or by TIG.- e R IVt B
-{¢) Revitw internal control programs durmg ‘the normal course
f inspections (see ' AR 11-2), to deterrnrne s e f e
= I.”Policies;’ standards, “and requxrements have been' eﬂfecuvely
unplemented (mcludmg procedures for supplementmg and usmg
mtemal control review checkhsts) :
2. Management has taken eﬁ'ecnve actxon to address mternal
‘control® problems’ Idennﬁed m audrt/mspectron" ﬁndr‘ngs and
recommendatrons Sl
10y Forward problems that cannot be correct
“level through command and/or IG channels, ™ '~ ..
{(11). Teach Army. systems, procedures, and prooesses to help
the 1nspected actmty unprove operatxons and accomphsh com-
rnand objectives.

- (12) Train IG personnel not required to attend. the IG trammg

course Use the Programs of Instructron (POIs). provrded by the’

S Training Dwrsxon, U.s. Army Inspector Gene al Agency
(USAIGA) " s
L (13). Serve as ombudsman for soldxers 'md cmhans who request

- assrstance through the Inspoctor General Actron Request (IGAR)

process.s, e

HEANET ;-t‘ o ,',;. B ¥

(14) Provide IG support to Prograrn Manaéer (PM) 'and Pro

oo,

« gram Executive Offices (PEO) through their functionally. aligned

MACOM and major subordinate command (MSC).by— (b
- {a)- Recpondmg to rcquests for mqumec, assrstance ‘investiga-

) KEe

“”»\;;\1 4.‘\1

3

-tions,’and: inspections agsociated with programmatic: functions
" (such’as, management, cost, schedule, and. performance)’per-
.formed by. the PM/PEQ. The MACOM/MSC retains authority to
- direct and approve investigations and mspecnons However,: coor-
“dination will be made with the PM/PEO prior to ﬁnal approval or
drsapproval of investigation and inspection results. .

Ll -,”‘r/ N

" sistance data into the Inspector General Worldw':de '\etuork

—7 Commanders, State AGs Prlnc&p!e HQDA Offlcla(s

iR

1——11 !nspectors General (IG)

(15) Inspect issues designated ‘“'special subjects for inspecijon”
as part of inspection programs and provide feedback:to. TIG; ds
required. Also, IGs will consider incorporating “Army senior
leadership concerns” into scheduled inspections. (See >rossary)

(16) Conduct followup inspections of action taken:on 1n<pcc-
tion i :dings and : ccommendations. |

(17) Input all 1G. inspection findings, and mvestxgatxons ‘and-as- i}

/(IGNET) data base. "> '+ "5 Ly

" for IG ‘activities in the ‘command or State

(19) Report to TIG, wnhm 1 ueek of recexpt “all’ alleganons ‘of
"impropriety by genera] ofﬁcers, ‘members of the Senior’ Execume
“Service' (SES). and ‘other Army cwﬂxan employees of comparable :
rank or position. (see para 8~ S3Yy b e

b. 1Gs perform the functions described. in thrs reguhmon and -
othcr ARs and 1G publications as follows; "‘, .

(l) P]annmg ‘and’ Analysrs (Technical Bulletin (TB) IG l).‘ p

)] Inspecnon (AR 1-201, and TB IG l) 1nc1udmg techmcal
mspe\,uons ‘‘‘‘ -

:-(3) Assistance (TB {G 4) .

(4) Investigation (TB IG 4)

;¢ (§) Teaching and training.. .}
&l (6) }ollowup (AR 1—201 AR 36—2 and TB’ IG 1):

G TIY A FrGe
s A "‘ S0GTn

Do LN

I
ANV

- activities, centers, and insta!!ations i

Conmanders, State AGs, P ncrple HQDA Ofﬁc:al | acti

centers, and installations will— b ;
a. Ensure all personnel under their Junsdrctlon are mformed of

their, right to register complamts wnh or request,‘assrstance Trom ,

anIG (Seepara7 3 et M -
b Ensure that persons regxstermg complar

cludmg Department of Defense. ,DOD)a

"afforded protection from reprrsal aeuons as’

contact with the IG. (See para 1= 14) P

3 ety + f
"c.” If 'a host ‘commander, pr.vide 1G support for tenant orgam- ‘

zations, agencm, and activities of. other commands as, estabhshed

by agreernents between the MACO‘VIS coneemcd i S
d. Report to TIG, ‘within 1 week of receipt, all allegauons of

; impropriety- by general oﬂ‘icers,lrnembers of—the SES; and other . 1

Army civilian employees of comparable rank or‘posmon ¢

»para §-3i.): . vt i

A gt e S

th_ any. 1G m-_ .

v oag .
" la/!r.

Section Il
Organlzatlon

i nciiaei
: RIS ir:.h,rra.f:e:o.; . ‘

1~8. The Inspector General

TIG is a confidential representatwe “of the Socretary "of the Army :

(SA) and the Chief of Staff of the Army. (CSA): TIG" serves’ on the |

", personal staff of the SA and has direct access to CSAT "TIG ‘comas

“'mandsthe U. S Army Inspecior General’ Agency (USAIGA) ) ‘
520 \! .

--9 Omce of The !nspector General (OTlG) :
The 'OTIG is the HQDA agency that’ coordmates’IG:actwme?" [
“The OTIG includes TIG, ‘Deputy The' Inspector General (Investr-
_gations, Assistance eTraxmng and Inforrnatron ‘M:

Deputy The Inspec r Ge al_ (Inspecuons),‘:

ity -9-,—~r‘,‘._
eroithinbs boa i 3 prHad "} i

. IGs ‘are assigned to commands; agencxes acuvmm, ceniers,- C
munities, installations,  and.States.in:accordancé: with authOrieg- ‘
" tion documents.. Commanders’and State’ AGs: determine:the need-
-for IG supporting staff..The:command or State IG is’amember-of
the personal staff of the commanderor State” AGee\ e .m.n' x‘

4 “AR 201+ UPDATE . : s



file. The request for anonymity will be prominently stated and the
use of the person’s name will be minimized in any file or record
' created by the IG. This is most easily done by referring to the per-
son as "complamant " “mtncss * or srmrlar title, mstcad of by
name - o
e Thc mtent behind thrs cmphasrs on conﬁdentrahty is to pro-
: tect individual privacy, maintain confidence in the IG system, and
" minimize the’ nsk of reprisal. It is'a key component of the 1G sys-
“tem because'it’ cncourages voluntary cooperation ‘and willingness
-t0"ask for help or to present'a complaint for resolution.> .=+ %
s d. While protecting confidentiality is a priority concern for the
IG, it ‘cannot be absolutely guaranteed. IGs will not uncondition-
- ally promise conﬁdentrahty It may be breached if required by law
: or: regulation, or by direction of The Inspector General. Persons
+ {who request anonymity or who express a’concern about conﬁden-
trahty wrll be told thrs ‘ : . N

[

Chapter 2 e “ ‘
Inspector General Personnel Procedures and
Tralnlng '

Secﬂon l
Personnel Procedures

2— .1G positions

a. 1G. positions are desrgnated in approved modlﬁcauon tables
of organization equipment (MTOEs) and tables of distribution and
_ allowances (TDAs). Authority to establish IG positions in. TDAs
“has been delegated to commanders reporting drrectly to HQDA
(AR 614—100) TIG provides guidance and reviews manpower
standards and staffing: guides regardmg minimum manpower Te-
qurrements for IG activities. .

-0 TIG approves of disapproves nommanons of all acme com-

ponent and full-time USAR soldrers (staff sergeant (promotab}e)‘

(SSG(P) and above) to be assrgned to 1G duties, and part- trrne
. USAR and full-time ARNG commissioned officers to be “assigned

~ as detailed IGs.. The Commander in Chief (CINC), Forces Com-
mand (FORSCOM), the CINGC, U.S. Army Europe and Seventh
Army (USAREUR), and the commanders, U.S. Army.South
(USARSO), U.S."Army Pacific Command (USARPAC) and

Eighth U.S. Army (EUSA) approve nominations of part-time war-

_rant officers (WOs) and enlisted soldiers to be assigned as assistant
_IGs and commrssroned officers to be assigned as acting IGs in
subordmate USAR units. TIG establishes the prereqursrtes for ser-
: \(rce as an IG.

e A soldier serving in an IG posmon may not be remO\ed by
_the commander or State AG .without TIG’s concurrence, unless
_the’ soldrer is removed for cause. TIG.will be notified rmmedrarely
of any.removal. for cause. TIG may remove any active duty sol-
cher, full-time and ‘part-time USAR soldrer, and full- time ARNG
comrmssroned oﬁicer from service as an 1G. ;

2—2 IG categories
- Persons are assigned as IGs in one of three categorres detarled
- IGs, assistant IGs, and acting IGs. Persons serving in each catego-
ry ‘are referred to by the title Inspector General,
v a. Detailed IGs are commissioned officers selected for detarl as
‘a oontmuatron of their development for future command and staff
: assignments. They must be qualified for detail under AR 614-100.
»:{+(1) .Command and State IGs must be detailed IGs.-The com-
. mand.or. State 1G is a personal staff officer of the commander, or
State AG. The IG works directly for the commander or State AG,
-but -operates with, ‘contributes support to, and obtams support

‘i"if’-_ from IGs Army-wide:. o+ ...

B

-(2):Detailed IGs may receive and process requests for assis-

tance, conduct inquiries, mvesugatrons and mspectrons, and ad-

rmmster -oaths.: They will wear the IG insignia. .- fa
=.(3)-Detailed IGs. will ‘attend the IG course before performmg
IG functions. Exceptions require TIG approval. See paragraph

Jan IG.-

nommee

2-9b regardmg reserve component ,oldrcrs ana ]J.,Aauu.. N w
previous assignment as an 1G.
(4) Detailed IGs will be assigned to MTOE or TDA posmons
b. Assistant IGs are WOs, enlisted soldiers (SSG(P) and

. above), or civilizn employees (GS-6 and-above) who perform 1G
v functrons on the staff of a command or State IG. "

(1) ‘An assistant IG may receive and process. requests for ssis-
tance, conduct 1G inquiries, help conduct IG investigations (see

para 2—217(2) and 8-1b), and perform adrmmstratrve dutres

Q) Assistant 1Gs may not administer oaths. ©" - :
(3) Assistant 1Gs will’ attend the’ 1G course bcfore pcrformmg

*IG functions. Exceptions require TIG' approwal See paragraph

2-9b regarding reserve component soldlers and persons thh 2

- prevrous assignment as an IG.

(4) Assistant IGs will be assrgned to MTOE or TDA posrtxons
'(5) Enlisted soldiers serving as assistant IGs will wear 1G insig-

. nia. Warrant ‘officers servmg as assrstant IGs wrll wear warrant of_
: __ﬁcer insignia (AR 670-1). ‘

(6) Soldiers and civilian ernpyloyees who serve in admmrstratne

f‘and support positions (such as, administrative’ assrstants secretar-
ies, drivers, computer, operators, clerks,’ typrsts, and so’ forth) on
_the staff of a command or State IG are not assistant 1Gs. "

(7) Commissioned’ officers,” WOs, enlisted ‘soldiers, and crvrhan

: employees may be assrgned as temporary assistant IGs to augment
*'an IG inspection or invsstigation team. AR-5704 provides gener-

al guidance on manpower management. Further gurdanee on-as-
signments and “details' can be found in: AR,614-100 on
commissioned officers and WOs, AR 600-200 on enlisted soldiers, -

:and AR 140-10 on Reserve Components. Civilians are managed -
‘through the local Civilian Personnel Office. The term of service of
+ atemporary assrstant IG is as specrﬁed in the apprOpnate author-
- izing regulation. K

(a) Soldiers ussroned as temporarv assistant IGs vxho per('orm
IG functions over 90 days must be ap proved by TIG or by dele-
gated authority in paragraph 2-1b.1 %%

. (b) The command or State IG ‘will ensure that persons selected

* to serve as- temporary. assistant IGs_ receive. appropriate {raining '
- before: penomrng 1G functions. Temporcry assistant IGs who
’ perform
- portion of the IG course. Exceptions require TIG. approval. See

functions over 90 days will attend the-IG functions

paragraph 2—9b regardmg persons mth a prevrous assxgnment as

© (e Temporary assistant IGs may not admrmster OathS
- (d) Commissioned officers and enlisted soldrers assrgned as tem~

-porary assistant 1Gs will wear IG insignia.

(e) Temporary assrstant 1Gs mll VvOl'k under the drrect supem-
sion of a detailed IG. o

¢.” Acting IGs are commrssroned of‘ﬁcers appomted to addmonal
duty by a commander or State AG authorized a detailed-1G.
Commissioned officers selected for this duty will be approved by
TIG. The CINC, FORSCOM, the CINC, USAREUR, and-the
commanders, USARSO, USARPAC, and EUSA are delegated ap-

proval aurhonty for appointment of commissioned officers as act-
_ing IGs.in subordinate. USAR units. The State AG approves
_appointment of commissjoned oﬂicers as.- actrng IGs-in: the
- ARNG. If no commrssroned officer is available,. a request | for ex-
_ception ‘may be submitted to TIG. The request must demonstratc )

the need for an acting 1G, must explain why no oommrssroned of—
ficer is available, and must descrrbe tbe quahﬁcatrons of the

(1) An actmg 1G’s only IG duty is to‘reoerve and’ process DA.

" Form 1559-R (Inspector General Action Request (IGAR)) (para

7-12). DA Form 1559-R will be locally rcproduced on 8% by 11-
inch paper A copy for reproductron purposes is located at the

“back of this- regulatron ‘Acting IGs willinot’ conduct investiga-
: tions, serve on IG inspection teams, or perform dunes in the ﬁicc
- of 4 detailed IG.” Acting IGs may not adrmmster oaths

+ {2) Acting IGs will not wear IG insignia.i. 3o

(3) Acting IGs will be trained and supcrvxsed by a deunled IG

i: (4) Commissioned officers in. the chain 'of command or-those -
who routinely ‘assume duties in the chain of command will not be .
designated acting IGs.: For examp]e, a batrahon execuuvc ofﬁcer

76 - . “AR 20-1 » UPDATE
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g Tralnlng

"2~9 G course e = - -
2156 TIG, eonducts a trammg course: to prcpare persons selected
- as detalled IGs and assistant - IGs to perform.IG functions..Cur-

. base during the semiannual update if they are serving at the time
of the update and are app.oved to serve. for longer than 90 days.

2—6 IG oath
a. Persons serving in any position in an IG office (mcludmg ad-

" ministrative | positions), and persons serving as acting IGs will take
- the 1G oath (figs 2-1, 2-2, and 2-3). The commander-or State

AG, or an authorized representative, will administer the IG oath.
b, The IG oath, while primarily descriptive of the posmon ofa
detruled IG, is nevertheless appropriate for all pcrsonnel serving as
an acting IG or in'an IG office. Evéryone serving in an IG, office
contributes to the effeciiveness of the IG system, manages sensi-
- tive mformauon, and represents the IG functions to other persons
and agencies.: :The 1G oath reminds all IG personne] of thc specral
~ trust and conﬁdence inherent in their position. . . :.
¢ Personnel who have sworn to or affirmed the 1G oath wrll bc
_issued DA Form 5097 (Inspector. General Oath) (fig-2-1),-or DA
_ Form 5097-1 (Inspector General Qath Certificate. (Non-1G)) (fig
.2-2), or DA-Form 5097-2 (Inspector, General Oath Certificate
(Actmg 1G)) (fig 2-3), as appropriate. DA Forms 5097, 5097-1,
and -5097-2 are available through normal publrcanons supply
channels. S SETIRS S

2-7. 1G duty restrictions RISt

. a.. Detailed IGs assistant IGs and temporary a55rstant IGs will

Jnot——_ ;""

. .(1)-Be assrgned to any ‘non- IG assrstance or, evaluatlon func—
trons. such as maintenance assistance and inspection teams, com-
mand logistics evaluation and review teams, Reserve Component
(RC) evaluation teams,” Army ‘Training and Evaluation: Program
(ARTEP) teams, comrnand or staﬁ u:spectron teams, or, srrmlar
tearns ST _

(2) Be appomted as mvestrgatmg ofﬁcers under amcle 32 or ar-
appomtment of mvestrgatmg otﬁcers, members of admmrstratrve
. separation | boards or. members of courts-mamal pe

-(3),Be’ assrgned duties_that, may. subsequently drsqualrfy them

from .making. or assrstrng in-impartial inquiries’ or inyestigations"

into.any function or activity-of the command to which they are as-
‘signed. Examples include staff duty officer or. noncornmrssroned
1-officer (NCO), line. of duty investigator, casualty assistance officer
. or. NCO, member of interior ~guard force, member of an aw ards
board and funeral detail.. .

+ b, The restrictions in th1s paragraph are not mtended to ex-
clude IGs from performing management functions normal for of-
. fices and staff office chiefs, such as participating in the budget
- process and conmbutmg to goal setting for the command. Also,
. 1Gs may serve on DA centralized promotion boards .

2—8 Retiree mobilization program ...
" TIG is the approving authority for retired commrssxoned oﬁicers
;; (under, 60 years of age) nominated for preassignment orders to IG
posmons The Army, Reserve Personnel Center (ARPERCEN)
- has: overall responsibility. for administering the.program.
ARPER&...N will approve officers to serve as IGs.in this program
;:'who can;, be identified as having an Axdchuonal Skill; Identifier
,(ASI) of 5N (Inspector General).  Aii other officers. will.be ap-
proved by TIG. Nominations will be forwarded by’ ARPERCEN
‘per paragraph: 2-3c.- Individuals-or- IGs who desire to volunteer
..for or,who, wish to 1dentrfy other mdrvrduals for possrble participa-
‘tion in the program may contact Comrnander, U.S."Army Reserve
- Personne],Center, ATTN: DARP—MOP 9700 Page . Boulevard St
Lours, MO 63132—5260 S

Sectlon it

rcntly, the IG course is' 6 weeks long. The first 2 weeks provrde
..comprehensive instruction on the basic I1G functrons,_of assistance,

investigations, and inspections. The last 4 weeks cover Army sys-
tems, procedures;.and programs, plus applrcanon of tbe 1G func-

- tions within the United States Army. - T S

5 Completion of the IG course is a’ prercqursrte for detaxled

. 1Gs and. assistant IGs before performing IG functions: Reserve

e

. possible after‘beirng"appointed an 1G..Persons who, attended the
. 1G course together with a previous 1G assignme:t may request an

"component soldiers do not have to attend 2ll. 6 wecks of the course

at one time, However, they will attend the first 2 weeks as soon as

exception-to attend only. the 2-week:IG funcnons part-of the
course instead of the full 6-week program. The request:will be sub-
mitted telephonically to the Training. Division, USAIGA com- - -
mercial (703) 355-2585, or AUTOVON .:45—2585 o

¢ Before 1 July of each year, the Trammg Dr\ 1sron, USAIGA

;"‘mll distribute a schedule of, IG courses for ‘the next ﬁscal year.

. Requests’ for quotas for the 1G course are: approved by HQDA"‘
(SAIG—TR) Quota requests will be, coordinated as follows:,:

- (1) Requests for course quotas “for actrve duty soldiers and DA

cmhans will be submmed by 1G oﬁiees or by PERSCOM 10 the
»:Commander, U.S.- Army. Inspector General Agency, "ATTN =

" Center, Fort Belvoir;.VA 22060-5581

o

AIG—TR Casey Building, Room. 112 Humphreys_Engmeer

- (2) Requests for course quotas for.

: -Pe!
,submmed by the State AG. (de51gnated representauve) {o-thds

ARNG. Operating Activity Center, ATTN:'ARNG-ARO-ME,
‘Building E6814, Edgewood Area, Aberdeen Provmg Ground ‘ME

21010-5401, ‘or to the address in (1) above.. -

”(3) Nominations for course attendance, by USAR.personnel W

be subrmtted through the appropnate contmental United St:

. Army (CONUSA) commander to the CINC, FORSCOM, AT.
.-FCJI3-TS, Fort McPherson, GA 30330——6000 FORSCOM wﬂl <.
 ordinate with- SAIG-TR for a specific class quota for. course ame

tendance. Nominations for course attendance - by. mobrhzatron

. augmentee IGs. will be submltted .through. the approprlat“
CONUSA, MACOM, or installation commander. to: the Cox
.mander, U.S. Army. Reserve Personnel: Center, ATTNﬁ
._.:DARP—MSB—IM St. Louis, MO 63132-5260. Onceanommauon
. is” approved,- a request for a, quota wxll be submrtted b
¢ ARPERCEN to. the Oomrnander, U.s: Army Inspector Gener

" Agency, ATTN: SAIG-TR, Casey. Building,"Room 112 Hu,

phreys Engineer Center, Fort Belvoir,: VA 22060—5581 g
- d.” Funding for attendance at the IG course, is prowded throug
a variety of sources. Coordination for and questrons pertaining

., funding for a specific student should be addressed with. SAIG-Tuw

..when requesting a quota for the course..

"'_‘2-10 ﬁlG Worldwide Network (IGNET) tralning : ;

- .e.. Award of the ASI 5N to comrmssroned ofﬁcers is authonzef‘

% upon successful compleuon of the course., Award of the ASLw

.;be made by the officer’s local mrl:tary persormel ofﬁce (MILP«-;

i-. based .upon recerpt of a. course completion letter, prepared .by. the
IG ASI

ca. 1Gs: will, receive IGNET. familiarization. trarmng in oﬂ?e

. automatron, electronic maxl and data base s f‘tware durmg the i

..course. RLIY

: RN
- b Trammg in sxte admrmstratron is;also. provmed for selecte

personnel by the Informauon and Resource Managemcnt DM-

'j':;2—11 Nuclear weapons and chemlcal surety technlca"‘u
.Inspector qualification_ tralning ::, T
v gy Officers,: WOs;. and .civilian; employees assrgned o:condnat’

rsron, USAIGA A Yaion

(\"srte wrll develop a program to tram personnel in| GNEI .
apphcatrons : . . L

ST
RISH

2EED @l

:;techmcal inspections, will undergo a four phase trammg progr‘

(1) Phase I: 1G Course. . - -
:7.Q2): Phase 1I: TIG's Techmcal Inspectors o entatron Course
< (3): Phase III: A techmcal .training”course: conducted by “either

:ij'the Ordnance Missile and Mumtlons _Center and School, Redsi 1e
.Arsenal AL, the Field Artxllery Ccnter and Scbool Fort Srll .l
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, (4) With the knowledge and approval of the agency commander concerned, any mvesngauve agency may De USEa in
' support of an lnvesugatxon bemg conducted by another S _ » T

P

Cree ot (5) AII allega’nows of :mpropnety made agalnst U S Army general o‘f;cers or Arrny cnwhans of equxvalent rank, :
s wherever assigned, will be reported to the Department ‘of the Army. and referred to TIG for appropriate action. In cases -
+ -2+ involving criminal offenses, TIG will forward the criminal aspects of the case to the Commanding General, USACIDC; for .

‘ . investigation.’ Allegahons against other U.S. Army personnel who occupy Pey posmons may be refcrred 1o TlG ona se!ecm)e

. basis.

S a . RIS

'(Signed Eugene R. Cromartig) .. - =" <=7 10

EUGENE R. CROMARTIE
... Major General, USA
Commander CIDC
(10 March 1988)

' (17 March 1988)

Ve ”4_K -

H. NORMAN SCHWARTZKOPF:

Lieutenant General,-GS 5731 72

Deputy Chief of Staff for' -
Operations and Plans

SE 115 S’Bt%

T [

(Slgned Henry Docror Jr )

HENRY DOCTOR JR

Lieutenant General, USA
The Inspector General -
(24 March 1988) © "=
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Chapter 4 TRl
The lnspector General Planmng and AnalySIs
Functuon .

4—1 General Ny

Sk Thc pnnc1pal purpose of planmng and analysxs is to ensure
Lumted 1G inspection resources are employed in areas that provide
the highest payoff to the commander or State AG-and the Army.
.i.b.:"The planning and analysis function is a continuous systemat-
ic:process.-of :collecting, reviewing and integrating information
from all available sources. Its purpose is to identify possible.sys-
temic problems aﬁ”cctmg mission accomphshmcnt and attammcm
ofArmy goalsinicizo o ey I T SIS L) A

“¢." The products of these ana.lyscs are used to identify. and! pn-
ontlze subjects for IG inspections. This is the initial step in devel-
opment . of. the IG -inspection program. The analysis process also
provides information to answer the commander’s -questions; to
help commanders and: staff xmplcmcm inspection recommenda-
tions; to help IGs identify trends in their command; and’to teach
commanders and staff how to analyze and inspect’ their areas. ‘Ad-
ditionally, these analyses aid the IG by provxdmg va.luable mfor-
matlon to use’ in resolvmg IG mqumes - :

4~2 Procedures for lG plannlng and ana!ysls Rt
g Pla.nnmg and analysis’ responsﬂnhncs will be 1dent1ﬁed and

NIt

assxgncd toa pamcular mdmdual or orgamzatxonal clcment m '

each 1G orgamzatlon el

RIS will develop thc 1G mSpectxon program asa component ,
of the overall organizational inspection program g’ cc rdanccl

thh the commander s or State AG’s guidance.™*

7¢H AT delibérate process will be developed within’eac IG organ

ization to 1dcnt1fy, evaluate, 'and prioritize potential inspections
for inclusionin the IG" inspection” program.-The’ Plannmg ‘and

Analysis Division, USAIGA, . (HQDA(SAIG-PA), WASH DC -
20310-1718); is* available to° provxdc gmdance and asmstance for -

the inspection identification ‘process. -
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‘ChapterS e
The lnspector General lnspection Functio :

@ .ARl 201 prcscnbes polzcy a.nd'rcspo'_' 1ht 5. fo; oonduct~
of mspecmons in Army orgamzanons 1G mspcctwns are an mte-
gratcd e]ement of a commander’s. and,State AG's.

b Thxs chapter prO\ ides general policy éhx&ancc for 1G. inspec-. . »
tions.. Iti is to be. used thh -IB IG 1, whlch g1vcs dctaded guldancc‘

H R Therc are occasions dunng IG mspecuons when an- IG must
protect the oonﬁdennalxty of persons.: For c>.a.mp1e, confidentiality
may be required when' a person identifies ‘organizational‘deficiens
cies in response.to IG questions asked during an mSpectxon“An
IG conducting-an inspection who receives an’ alleganon or rcqu&et
for-assistance must normally protect the' conﬁdemxahty of the. per-"

son makmg the allcgatxon or request (Scc pa.ra 1-—1

(e) Identlfy rcSpormbmty efor’ correouve achon J
(f)‘ Sprcad mnovauve 1deas by pubhcxzmg them

IG mspectxons
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- S falGs-must. analyze the substance of complamts and’ requests

7-2. Definitions : »
Slgmﬁcant assistance function terms-—lG assrstance, IGAR IG
mqutry, requester—arc deﬁned in the glossary ‘ ’

7—3 Submltting an lGAR . :
a. Anyone may submit a complarnt allegauon or request for

. .1¢elp to any Army IG concerning matters of DA interest. Soldiers

and: DA civilians should be afforded the opportumty to present
complamts allegauons, or requests for help in person to an IG

quarterly, when’ practicable. Permanent nottces substantially. as

shown in ﬁgures 7-1 and 7 2 mll be posted on bulletm boards at
-DA activities, * 7T Ry
“b.. IGs* mll encourage soldxers to first discuss complamts alle-

gatlons or ‘requests for help with theif commander or chain of -

command, as provided in AR 600-20. If a soldter does not wtsh to
do so, the' IG wrll accept the IGAR S S
SBan DNy SRR --..3‘_‘.4;-"11\, Ve
7-—4 Recetvlng an IGAR o EEES

" Ja. The.DA:Form 1559-R is the control.document for eaeh

IGAR."All materials gathered during resolution of the IGAR will

be filed with the form. A copy of DA .Form 1559-R is located at

the back of. thts regulatron and may be reproduced on. 8’;6 by ll-
inch paper RS RTIY G lli =

“b. An IGAR may be submrtted in any form Completlon of a
DA Form 1559-R by the requester is the preferred method for

‘submission.~The. IG- recetvmg the IGAR will fill in the DA Form _

1559-R when the IGAR is submrtted by any ¢ other., Means.- .. .-
LG An.1G receiving an IGAR is actmg for the commander or

State AG In"many. cases, it is essenttal for the IG and the com-:
mander or. State AG to proteet conﬁdentlahty of the requester

(See para - SENE s

7 d. The IG will anal)ze each IGAR upon recelpt to determme'

the actron needed to. resolve oms o0

(l) The IG may- ret"er the requester to the cham of command or,

. an:appropriate local staff agency. for action. For.example, a; soldrer .

: 1th a pay corn" “aint who has not been to the local ﬁnance olﬁce

dier. nonsupport of famrly members, soldier mdebtedness, and‘
soldier équal’ opportunity complamts ‘The: IG wtll followup this

kmd of referral to ensure the requester recerves the needed
assrstancew% : H ;

_(2)'The' IG may conduct an’ IG 1nqur) to resolve the IGAR~ '

(Seepara T=5.) ol et UHL NI

% (3):In"certain cases, the IG may be requrred to conduct an, IG -

mvcstrgatron to'resolve the IGAR (See chap 8.)' EREERER
-='(4) - If appropriate, the IG may refer the IGAR to another IG at
any organizational level for action.” The referring IG will send the

original records.of the IGAR to.the IG taking the action.” All re-.

fe'rrals' to HQDA will be sent to Assistance Division; USAIGA.
:(5): When'the IGAR concerns an activity or program’of anoth-

“er-Service; the IG should refer the IGAR to the local IG of that

Service. The 1G :will provide information’ copies of thereferral to

the MACOM and the Assistance Division, USAIGA. If an IGAR -

cannot be resolved.locally through referral:to the other, Ser\iee
I1G it will be forwarded to. Assistance Division, USAIGA.] .+

i1:(6): The: IG-will inform the requester: of redress’ avarlable
through other means.- Paragraphs 7-7.and 7-8 list some: specific

‘types of redress available.. IGs will limit their assistance in _these .
cases'to:a review, after completion of action‘on the request for re- -

" dress;.of whether due process was afforded the requester.:
e The requester may. withdraw the IGAR. Withdrawal is.a vol-

untary action.”IGs will.not suggest withdrawal or. require the re-

-quester:to- submit: any-statement: of, acknowledgment:of.
~withdrawal. When an IGAR.is withdrawn, the commander, State -
' ‘G or detailed 1G may decide to'continue to process some or:all -

~oithel IGAR..to: address deﬁcrencres in: Army, procedures or
‘».Systems 3 Ay @ G el owthre ol

cAd

) -_z;;trr L

for. assistance from contractors. involved in commercial activities; :
procurement acttvmes, or contracting, to determine ‘if they are:

AR'20~1"e. UPDATE

proper for IG inquiry. Coordination with the supporting judge ad-
vocate,. general counsel or the Legal Advrsor, USAIGA is
recommended , e ;

7-5 Conducting an IG lnquxry

a’ Al‘ll IGi mqurry is the rnost eommon means IGs use to gather
mformauon needed to respond to a requester ‘It 1s Aan mformal
fact’ ﬁndmg process tbat _may be as srmple as mahmg a smgle Tele-.
phone call If statements are, taken they normally are not. reeord-
ed or, sworn If reduced ‘to; wntmg, they are normally summarrzed
An G inquiry ‘must be trmely and; thorough It must provrde the
basrs for respondmg to the IGAR and for correctmg underlymg
deﬁcren(,res in'Army procedures and systems The IGAR file’ must

contam mformatmn that supports’conclusrons reached and the res

PR ; Tl

sponse to the requester

qurry is.to list each request or allegation, prov1de a drscussxon of
the facts and evrdence, \and state a conclusion, Allegatrons must be
worded carefully, A substantxated allegation should represent,a vi: °
olation of Army policy or.standards, or.a: deﬁc,mcy in Army PIoO;
cedures or;systems. In those:instances where an’ allegatxon is™
substanttated but no viclation of ‘Army- pollcy or standards, orno:

deficiency.in procedures or systems has been identified,: the. IGAR! .
file will reﬂect that the allegatlon was substantrated and .\nll ex- -

c. An apprOprtate format for recordmg the results of an, IG iny -‘

od When an IG mtervrews a person the IG may record impres-:

sions of the person s-attitude, sincerity and veracity.;The: 1G’ wrll
enter these in the IGAR file and: wrll {clearly ‘indicate they are-

a. Sold:ernonsupport offamxly members or prt ate mde tedness B

When an' IGAR concerns these matters, the IG should first™ pros . N
vide assistance to ensure the. 1mmed1ate needs of the’ famny are::

met.. Notlce will be sent. through command: ‘cha nnels to.the sol-:

dier’s: (,ommander AR 608—99 prescnbes actions' t'or the com- -

mander to take for. nonsupport cases;rAR' 600—15 prescrrbes
commanders action for private, indebtedness cases; An I1G becom- -

-ty

ing mvolved with these matters will deterrmne if. the requester has

'forwarded the complamt through command cha*xnels .o.the, sol-
- dier’s comrnander If not, the IG: should oﬂ'er assxstanee in formu- -

lating- and. properly routing. the cornplamt If the, requester has

“already: | initiated ‘appropriate zction, the IG should .continue. assis- -
tance only. if the responsible, commander has not: rcsponded satis; .

factorily. In that case, the matter should be ;handled in. IG
channels, but, only to the e)rtent _hecessary; to ascertam if the re-

VA 22332—0400) has estabhshed an oﬁice to assrst m thes
PERSCOM. will provide policy mterpretatrons' nd guldance 0
unresolved or complex cases. .

AL

b SoIdxer equal opportunxty complamts The Equal Employ-

rnent Oppor*umty (EEO) advrsor, under prowsrons of AR’ 600—20
the 1G, or 'an mvesttgatmg ofﬁcer appomted under AR'156 may
address’ EEO eomplamts made by soldiers: Who' will” address the

'eo'mplamt and how is'a command decision (ARNG personnel see -

—‘14b) However, when an EEO’ complamt is forwardeg for
inquiry-or. mvestrgatron through 1G channels,” any Tesponse'must

'be transmitted using the same channels. When the: requester seeks -

redress for past alleged discriminatory prattices that; have become

* part of official Army records;the-IG' should encourage’the!rel
* quester. to, seek-redress’ through: appeals; procedures -proyided; for ®
"« by lawior Army ‘regulations’ pertauung to, the. partrcular adverse .
- action.;Examples-include. OER! or: EER; appeals : B

and other actions listed in paragraph 1-7




- 8-3.;Jurisdletion ; : : ’
v+IGs may, mvestlgate or conduct mvestxgatxve IG 1nqu1nes in- -

Commands and activities with anacting inapector general under the supervision of Assistance

Division USAIGA for the DAIG:
U.S. Army Finance and Accounting Center o
© U.S. Army Element, SHAFE s
U.S. Army Element, AFCENT S S e
-7 U.S. Army Element, AFNORTH - L
‘v U.S. Arpy Element , LANDSOUTHEAST ©  ~° -7 :
U.S. Aroy Element, AFSOUTH o :
w0 .7¥: 97th Signal Battalion: ; -
' /" The Judge Advocate General ] School
2 7 Community & Family Support Center. °

Chaptera ‘ L
The lnspector General lnvestngatlon Functxon

8-1 General e e
a. Srgmﬁcant IG investigation t“unctton terms—IG mvesuga-
tton, 1G 1nqu1ry, dlrectmg authorxty, dlrectlve—are in the
glossary ‘
b. Only’ detalled IGs may conduct an mvestlgatxon An assxs-
tant IG may ‘help. An actmg IG may only provide Irmxted admm-
1strat1ve support. .’ :

‘e IGs seekmg advice on any aspect of IG mvastlgatrons or in- .

vestrgatlve IG inquiries, should contact’ the Investigations Dm-
sion, USAIGA. If a legal issue is mvolved le should contact the
USAIGA Legal Adnsor ‘

8—-2 Dutles of IG mvestlgators RN
e 1G. mvastlgators—— ’

(l) Conduct IG investigations in accordance wrth procedures m v

ois, regulauon and TB IG 4. . :

.- (2), Make or obtain conscious decrsrons on dxsposmon of all al-
legatxons IGs never discard an allegatxon solely because it is anon-

ymous, appears frivolous,. ummportant or not relevant to matte—s

under mvestxgatxon, or is’ subsequently w1thdrawn by the

complamant - e

-(3), Obtain. evrdence sufﬁcrent to determme that an allegatton is’
elther substanuated or not, substantxated The standard f'or reach- :

.......

viewed by a reasonable person, supports it Preponderance is de-
fined as_*superiority of weight.” In the rare instance where an’al-
legatxon can be neither substantiated nor refuted, so state. Word

allegatxons ca.refully, a substantiated allegauon should alua)s re- -

present impropriety.
© 7 (4):Include in the report of mvestxgatxon (ROI') a complete, ob-
jecuve and 1mpamal presentation of all pertinent evidence gath-
ered durmg the.investigation.

-.(5): Never recommend adverse action against an mdrvrdual IGs
are fact finders. A ROI presents the facts to the directing aithori-
ty, it will. not.contain recommendations for adverse action aga.mst
an individual,.. . - ‘

6). Report systemrc problems dlscovered durmg an: 1nvestxga-
tion to.the appropnate authority and follow up to ensure correc-
tive. actlon is taken. 1o

b Inall investigative activities, 1Gs. will be sensitive. to actual .

and potential concerns. that people have about keeping both the
fact and extent of their involvement confidential. (See paras 1-15
and 3-—4b) : »

B

;,,alleged-—--; o
v (1) Noncriminal v:olatxons of pohcy, regulauon or law (o
(2. stmanagement unethical behavior; or.misconduct whxch

1ftrue, may.not violate.any pohcy, regulatxon, or law but is of con-

cern, to the directing authority.- st A

- Figure 7-3. Acting Inspectors general =~ -

b IGs should not normally mvestxgate or conduct mvestrgatlve
IG inquiries when— - RS E

“(1) The alleged 1mpropnety, if- true, constxtutes cnmmal m1s-
conduct. Criminal investigators focus on criminal actmty, IGs* do.
not. Exceptxons should be rare, and should be preceded by'consul- -
tation with appropnate legal and USACIDC oﬁicxals (See the
MOU at fig 3-1.)" :

7 (2) Substantiation of allegatxons is hl\ely to result m ad\ erse act
tion against individuals. (See para 3- 3) - . RN

(3) The Army has establrshed means of redress (See paras 7—7
and 7-8.) L L IR RN RIS

'(4) The allegations are agamst a member of theJ udge Advocate
Legal Services. Such allegations will be referred through the
USAIGA Legal Advisor to The Judge Advocate General (TJAG)'

*for dlsposmon per’ AR 27100 e 22

“¢;- When IGs need more mformatlon to determme drsposmon of
allegatxons or issues, they may conduct an IG inquiry or-IG inves-,
tigation to develop the situation. If it becomes apparent that fur-
ther IG involvement is inappropriate; close or recommend’ closure ‘

of the IG i mqutry or IG investigation in favor of a better course of s

actlon (that is, investigate per AR 15—6) ; JEELN

»d.-The SA has authorized :TIG to xnvestlgate all A:my activi- -
‘ties. Only the SA; USofA, CSA; VCSA, and TIG 'may direct’con- -
duct of .DAIG 'investigations: -Heads -of -HQDA"agencies;"
commanders, and State AGs may request TIG conduct an investi-
gation; but are not authorized to'direct. TIG to do so. " - "t .2

e. Commanders whose staffs incJude a detailed IG may dLrect
IG' investigations into activities within their command: Detailed
IGs are authorized to investigate within' their’ orgamzatrons and )
activities; ‘as’ specified by their directing authorxty A Ve

- f. -State: AGs whose states have: detailed IGs may duect IG in:
vestigation into' Federally-related -Army-activities: within' their.
states. Before directing an IG investigation into a Federally- relat-
ed” Air-Force ‘activity, a State AG should: coordmate w1th the »
NGB IG and Investigations Division, USAIGA.. S T

g An IG investigation “of an allegation’ concernmg a command
or its ‘commander normally will be conducted by the next higher:"
command, except that an allegation mvolﬂng a general ofﬁcer willi
be handled per paragraph 8-3i. = ' BT ARG Do

h.* Allegations against IGs will be forwarded to the next higher
command 1G for determination of action to be taken An informa-- -
tion copy of the circumstances and results will be prowded to the

’ Investxgauons Division, USAIGA, as soon as: practicable.:

-~ L Investigations of allegations agamst general officers’ and se-

nior civilian employees of the Army.will be conducted as follows:”

¢ (1) Only the SA;, USofA, CSA, VCSA, and TIG may authorize.

or direct IG investigations of allegations against general officers;

members of the SES and other cmhan employees of comparable

grade or position; x*2u il g i
i/ (2) Forward " all allegatlons,

gations Division, USAIGA, by a'rapid but’ conﬁdentxal means; !

within 1 week of receipt. Do not inform intermediate commandem b U

or their headquarters: TIG will determine or recommend dlsposx- B
tion of the allegatrons R P 'J £ whre atvi 2as
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: mcludmg cnmmal allegat:ons, '
agamst general officers and senior civilians directly to the Investi- = .




INSPECTOR GENERAL ACTION REQUEST

For use of this form, see AR 20-1; thae proponent agoncy is the OIG

DATA REQUIRED BY THE PRIVACY ACT OF 1974

AUTHORITY: Title 10, USC, Section 3039.

PRINCIPAL PURPOSE: To secure sufficient information to make inquiry into the matters presemed and o provide a
© response to the requester(s) and/or take action to correct deficiencies. ,
ROUTINE USES: Information is used for official purposes within the Depariment of Defense; to-answer
' complaints or respond 1o requests for assistance, advice or information; by Members of
Congress and other ‘Government agencies when determined by The Inspector General to
be in the best interest of the Army; and in certain cases in trial by court mamal other

military matters as authorized by the Uniform Code ot Military Justice. '

DISCLOSURE OF THE SOCIAL SECURITY NUMBER AND OTHER PERSONAL INFORMATION 1S VOLUNTARY HOWEVER -
FAILURE TO PROVIDE COMPLETE INFORMATION MAY HINDER PROPER IDENTIFICATION OF THE REQUESTER,
ACCOMPLISHMENT OF THE REQUESTED ACTION(S) AND RESPONSE TO THE REQUESTER.

LAST NAME - FIRST NAME - MIDDLE INITIAL - - - | GRADE SSN - - e DUTY TELEPHONE

COMPLETE PRESENT MILITARY ADDRESS (if no military address, stale current civilian address, including Zip Code.) -~ -

S

. SPECIFIC ACTION REQUESTED

INFORMATION PERTAINING TO THIS REQUEST (Use addifional sheels if necessary; list enclosures if applicable.)

or elzm/natmg conditions considered detrimental to the efficiency or reputation of the Army. 1 fully understand thal i ma R
be held accountable for any statements which are proved to be knowmgly untruthful. . R

SIGNATURE

DA FORM 1553-R, OCT 89 ' REPLACES EDITION OF OCT 86, WHICH IS OBSOLETE - B R 1Y




the union representative to be present at the interview rcgardlcss

~ of the employcc s status in the m\cstlgatlon

; User's Manual (ADSM 18-G04-GAA-CVT-UM).

(3) The unipn representative serves only as an advisor to the
employee at the interview and may not ask or answer questions
for the employce. The union representative's presence is in addr-
tion to any right the employee may have to a lawyer.

'(4) If the union, having been given the opportunity to be repre-
sented, does not send a representative for the employee, the inter-
view may proceed as scheduled.

8-6. Unfavorable in{formation
During an IG investigation, unfavorable information (se¢ glossa-
ry) obtained about an individual may result in an adverse com-
ment in the ROL If the individual was not informed of the
unfavorable information during the IG investigation, the IG will
advise the person concerned, orally or in writing, of its substance
before the IG investigation is completéd. The IG will provide the
person an’ opportunity to comment on the unfavorable informa-
tion..The comment may be—

a. Presented orally, in person, sworn or unsworn.

- b. The testimony of reasonably available thnesses the pcrson

" desires be heard.

- ¢. Written statements, preferably sworn, made by the person or
others who wish to make a statement on that person’s behalf.

d. Any other evidence, documentary or physical, the person
wmhw to present.

8-7. Reports of investigation

" a. Preparation. 1Gs will prepare a separate written report for
each IG investigation. Formats are in TB IG 4. Complete the ROI
as soon as practicable after completing the investigation.

. b Processing.

(1) The command or State IG will—

{(a) Review the ROI and forward the report to the supportmg
judge advocate or command counsel for legal review. -
(b) Submit the report- with recommendations to the directing

_ authority. IGs do not recommend policy or adVerse action against
. mdmduals

- (2) The directing authority will—
" (a) Approve or disapprove the ROl in its entirety, or approve it
in part. Approval or disapproval will be indicateéd on the ROT it-
self over the signature of the directing authority. Commanders
and State AGs may delegate approval and disapproval authority
during their temporary absence. General officer commanders may
permanently delegate approval and disapproval authority to a gen-
eral officer deputy commander or a general officer chief of staff.

"(b) Take action on the approved portions that are within his or
her authority and responsibility. A record of the action taken will
be made a part of the ongmal report and all copies. See paragraph

3-3 for restrictions concerning the use ofan 1G ROI asa ba51$ for .

adverse action.

(3} A ROI or any portion of it that requires action at Ievels
above that of the directing authority will be forwarded, with rec-
ommcndanons, through IG channels to the next higher command-
er in the chain of command. Each higher commander will indicate
approval or disapproval and take appropriate ‘action on matters
within his ‘or ber authority. Remaining matters will be forwarded
through IG channels, with appropriate recommendations, to the
next higher commander.

(4) When the IG investigation has been directed by higher au-
thority, the immediate commander of the IG who conducted it
will indicate concurrence or nonconcurrence in the investigation’s
conclusions. The ROI will be forwarded through IG channels to
the directing authority. Each intermediate commander will indi-
cate, concurrence or nonconcurrence with the ROI and will for-

. ward the report, with appropriate remarks and rccommcndatrons,
- ;.},}through IG channels to the next higher cornmandcr

! 8-8. Recording Investigations In IGNET

chorts of investigation will be entered into the IGNET data base
using the procedures defined in paragraph 7-11 and the IGNET

 9-2. Use of the ICNET

Chepicr g
Informauon Mc.nagemcnt

- DATE_2-6-95
9—1 General

SB 115 - S5BI36
The Inspector General Worldwide Network
mation management system designed to’ support datﬂ collection;”
analysis, communication, and administrative requirements of IGs.
The IGNET data base uscs both manual’ and automatéd’ tech-
niques to record selected data generated as a’resilt of 1IG activi-
ties. This data is processed to produce management mformatxon
products at cach IG ofﬁce - E

N S R [

O

The IGNET supports the effective zmd cﬁicrem executxon of the
1G mission by providing 1Gs with— SIEL I
“a.- Common’ office automation capabilities’ for accomphshmg
correspondence and electronic communications tasks, "1
b. An automated means 3 collec{' chord and analyze data
and produce mformatxon products £

9—3 "The capabxlmes of ICNET
“a: Office automation:’
(1) Word’ proccssor e
(@ Sprcadshcet et ;. .
"(3) Electronic Mail. ’ "

“(1) Inspection.”’ =
“(2) Assxstance/mvestrgatxons

"(3) Information gathermg system (IGS)
' ‘(4) Data transfer. > * E '

 (5) Inspector Gerieral Personiel System (IGPERS)’ .
- ¢ Technical Inspection Division Management Inform ion Sys-
tem (TIDMIS).

d. Trammg Dwxsron Management Informanon System
(TRDNHS) v - iv B i

. IGNET operations
A]l IG oﬁices are required to- perform two maJor IGNET :
operatlons :

a. The IG offices will enter all required data from inspection
ﬁndmgs, investigations and assistance cases (Inspector General .
Action Request Systern (IGARS)) into the IGNET data base. 1G
offices without IGNET will code and submit that information to a
site designated by their MACOM. NGB will dwgnabc thc site for
State 1Gs.

_b. The IG offices will transfer their inspection ﬁndmgs and as-
sistance case (IGARS) to their higher commands each quarter.
MACOMs and NGB will consolidate this data. MACOMs, NGB
and Army Staff ficld operating agencies (ARSTAF FOAs) will
transfer the consolidated data to Information Resource Manage-
ment Division, IRMD), USAIGA, by the 45th calcnda: day after
each ﬁscal quarter .

9—5 Secumy

a. The security and protecuon of sensitive IGNET data 1s essen- -
tial. Thc secunty of IGNET includes physical security of automat-
ic data processmg eqmpmcnt data secumy, and mformanon
secunty

b Phy51ca1 security is mamly conccrmd with cnsurmg that—f

(1) The equipment is secured in IG offices only.

(2) Access to the equipment is limited to IGs.

*(3)" Access to software, hardware, data and information is imit- . ..
ed to IGs or personnel supervised by IGs..- - T om0

(4) AR -380-5 provisions are met.
‘¢ Data and information secunty are as follows
(l) AR 380-5 is the governing regulation’for secunty

(2) Only IG offices will have access to the IGNET system. On- .~
ly dwgnated IG personnel within these ofﬁc&s shall be a.l]owed ac- SRE

cess to IG automated records or data:” R RS
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(3) 1Gs who receive allegations against general officers and se-
nior civilians may tell their commanders the general nature of the
allegations and the identity of the person(s) against whom the alle-
gations were made. Do not reveal either the source of the allega-
tions or the specific nature of the allegations. (See para 1-15.)

(4) Address guestions to the Chief, Investigations Division,

_ USAIGA (HQDA (SAIG-IN), WASH DC 20310-1746), or the
Legal Advisor, USAIGA (HQDA (SAIG-ZXL), WASH DC

20310-1714).

Jj. Forward allegations against PM/PEOS who are general of-
ficers or DA civilian employees of the SES or equivalent grade, di-
rectly to Investigations Division, USAIGA in accordance with
paragraph 8-3i. If allegations are made against the PM/PEO staff,

the supporting MACOM or MSC IG will normally conduct the.: - -
1G inquiry or I1G-investigation-under a-directive' from the- -~

MACOM or MSC commander. The PM/PEO will be told the
general nature of the allegation and the identity of the individual
against whom the allegation has been made. The results of the IG
inquiry or IG investigation will be briefed to the PM/PEO. Final
approyal authority. for the ROl remains with the MACOM or
MSC commander. The MACOM:-or MS5C w 111 coordmate thh the
PM/PEQ before final approval.., . -

" .k The directing authority may term.mavte at any ume an IG in-

vestigation that he or she directed. When this occurs, the IG con-
ducting it will file in the IG-office an abbreviated report usmg the
appllcable pans of the ROI format per TB IG 4 e

8—4 Conduct of IG mvestlgatlons

«1-a..1G investigations will be limited to the matters approved by
the directing authority per. TB IG 4. Expanding the scope of an
IG investigation requires approval of the directing authority. If
the 1G discovers matters requiring investigation, which are totally
unrelated to an ongoing 1G investigation, the IG will. report them

" to.the: drrectmg authonty so0.an approprrate mvestlgauon can be

initiated. , S I T IA e
- b In: most IG 1mestlganons, evrdence wxll be developed

_ through documents- and. interviews of witnzsses per TB.1G 4. 1Gs

always seek the best available evidence: The best evidence from in-
dividuals is sworn and recorded testimony. by persons with' direct
knowledge. Evidence of a lesser quality, such as,’ "memoranda of
conversations, handwritten notes, unsworn statements ‘second-
hand information (bearsay), s also aoceptable mrd

¢ 1Gs wxll use mtervrew gu1des in TB IG 4 when conductmg
interviews. :

-.d. Pcrsons who provxde testunony in an IG mveﬁtrganon will
normally not be allowed to record their testimony by tape or any

other means. After the IG. investigation and action by .the di- ,

recting authon’ty are completed individuals may.obtain tran-
scribed ‘copies of their own tesumony by: followmg the procedures
in paragraph 3-5a(2)(b).~: '
. e.-To protect conﬁdennalrty of IG mvestrgatrons and the nghts

A pnvacy and reputations. of all people involved in them, 1Gs, dur-

ing notificztions and interviews, will ask. people with’whom they
are talking not to reveal matters under investigation or_to .discuss
them_with anyone, except their. own lawyer if they. consult one,

- without permission of the investigat'mgofﬁeer(s) Inspectors gener-
al.will not withhold ‘permission. for defense’ counsel :to, interview

witnesius ,ubout matters under mvestxgatxon

"J 2

8-5. Discussnon of nshts o5 »

:a.The appropnate nghts warmng for persons mtemewed dur- -
mg an IG investigation varies with their employment status Con-

sult TB IG 4 for the appropnate interview guxde and wammg to
use. .- : : ;
. b.. A thness isa person who saw, beard knows, or has some-
thmg relevant to the issues being investigated and who-is not a
subject or. suspect. A witness has the; right to protectxon of IG
confidentiality (see para.1-15) and protecnon against. restrictions
on or reprisal for.lawfully- commumcatmg thh an IG {(see para
1-14). (Also see para 8=5€.) i et et e e o aif
;6. A subject is a person against whom 2 non-cnmmal allegatxon

has been made. A subject has the right to notice of the allegation - -

s yer, at .any time durmg ‘the questlonmg

. agamst ‘self-incrimination: SRR

and zn opporiunity.to respond to it. Alihough subjects do not
have the same right to a lawyer that suspecis do, they may choose
to talk with a lawyer before the interview. While subjects do not
have the right to have a lawycr present durxng interviews, 1G&#
should normally grant such requests. If a subject 1s accompanied
by a lawyer at the interview, the lawyer's role is that of an advisor
The lawyer may not ask or answer questions for the subject, bn
the subject may confer privately with the lawyer at any time dur¥®
ing the interview. (See para 8-5e.) . [: +1 .

d. A suspect is a person against Whom a cnmmal ”‘leg:mon ha
been made. A person may.also become a suspect as a result of ir
criminating information that arises during an investigation or | #8#
terview. Suspects have the right to be inforriod of their rights in
accordance. with DA Form 3881 (Rights Warmng Procedur: ’
‘Waiver Certificate). When a suspect:does not. waive-his-or-h
rights because the suspect wants a lawyer the G wrll not intess
view the suspect further until the suspect’s k. .er is present or
unless the supporting judge advocate, cor ,rnand _counsel:~-
USAIGA Legal Advisor-determines the, interview can -contin

_without the suspect’s lawyer When a suspect does not waive lu

or her rights because the suspect does not want to. be.questions~
or say anything, the 1G. will not mtervrew the < .,ct further
less the supporting Judge advcrate, command coul sel or USAIC
Legal 'Advisor determines the interview can contifive. If the sus
pect is willing to discuss the matter under inv er‘lgauon and elects
to have a lawyer present dunng quesuomr lawyer S- role i
that of an advisor. The lawyer may not ‘ask «. answer quesm 3
for the suspect, but the suspect may confer pn\ ately with tbe Lﬁ

e Persons mtemewed as mtnesses or subjects in an IG mvem-
ga'lon also have the right not to incriminate’ themselves Howe

* a witness’ or subject s claim of self-incrimination as the 1 TeasOnmn

refusing to answer an 1G mvesUgator s.questions need not merel;’
be accepted. If there is a possrbxllty of self-menmmanon, the i
should not pursue further the partrcula.r lme ‘of questromng i
led to'the claim until’ legal advice on the issue is obtamed Aai-
tional questioning, concer’ .z matters’ for w w::h there 1s no’ clalrn .
of self-mcnmrratron, may ¢-ntinue’ if the i \’1dus ' not a s\‘s-
pect as a result of making the Tclafm|© < T '
“(1) 1If, *after consultmg mth a: Judge' Gvecie or COm g -
counsel, the IG determines “here is'a basis for the claim of self-ir-
crimination, no further effort should be made to obtam informa:
tion” ooncemmg the aréa of claimed self-inc:: nauon frorr te
witness or subject’ ‘unless’ the mdmdual wan s -3 or'her rg

- (2) If it can be determned Lafter’ consultmg with'a Judge dv-
cate or command counsel that no basis for the-claim ‘exists
IG may resume the quesuomng that led to the claim. If the geydi-
vidual still ‘refuses to-answer the’ questions, ..ssxstanee should- be

“sought from the individual’s commander or supervisor’ in “the fr

of an order to answer the questions. If the individual reques
or she should be allowed to discuss the’ superusor s order uh 2
lawyer R

(3. DA" personnel ‘who are ‘witnesses’ or subjects may not: law- :
fully refuse to answer’ que‘trons properly relatedoan IG 11 -
gation'unless answering t.:2 qumtlon will incriminate them ("IN
involve certam pnvrleged commumcauons See Secnon \A Prm- '

' 7ll4(a)(2)(B)) o ews e _i

i (1) All DA civilian’ employces who are represented by any la-
bor organization- which is certified”as the exclusive representaux»
of a bargaining unit have a right to'union representatmn at’ yin-
vestigatory examination if the employee reasonably. belitveg thit
the examination may result in disciplinary action against the em-’

B ployee and the employee requests representation:: In-‘addition, 't
- local union’ contract may. provide for union representatic .- -
. when the employee does not request it. IGs should know: tg

tents of the local union contract or. should coordinate with ¢

cal . CPO. mauagement-employee relanons spec Llstiaantitd
i (2).Although subjects and suspects, are the most-likely: U

of such requests, witnesses may also make them, IGs. shoul“allcv
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State of Montana

Murc Racicot, Governor

Department of Revenue
Mick Robinson, Director

P.O. Box 202701
Helena, Moptuna 58620-2701

ki

December 21, 1993

Mike Cooney - e
Secretary of State '
Montana State Capitol

P.O. Box 20281

Helena, Montana 59620-2801

Dear Secretary Cooney:

Enclosed please find Mr. Robinson’s response to the questionnaire sent out by John
Vincent, Chairperson of the Ethics Advisory Council.

Sincerely,

Linda Goan
Administrative Assistant

g
Encl.

Director - (406) 444-2460 Tegal Affairs Personnel/Training
"An Egual Opportunity Employe”
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DEPARTMENT OF REVENUE

MICK ROBINSON, DIRECTOR

A.

Do you have an agency ethics code or policy for your employees other than the
statutory provisions found in 2-2-101, MCA?

DOR does not have an agency policy or separate ethics code in place. We have
relied on the provisions found in 2-2-101, MCA.

If so, can you provide a copy of the policy and any related information available
on the policy?

N/A

Do you have any recommendations if, or what, you think the state should
adopt to improve its ethics laws?

I think it would be beneficial if a state policy were created and published in the
Montana Operations'Manual, Volume I (the State Personnel Policy Manual).
In addition, published guidelines similar to those already published for such
issues as Political Activity, Reasonable Accommodation and Disciplinary Action
would be useful in providing practical guidance for the day-to-day
administration of an Ethics Policy.

If there were restrictions placed upon state employees accepting employment
following service in government, (revolving door prohibitions) then what
limitation should be established and how long should they apply?

If there were restrictions placed upon state employees accepting employment
following service in government, any limitations should be clearly tied to those
situations where an adverse impact would result upon the employee accepting
other employment. The duration of any such himitation would be difficult to
set and may need to be dependent upon the particular situation. A range of
time that provided some flexibility and use of judgement and discretion may
be beneficial in dealing with diverse situations.

Would you prefer to have personnel matters involving ethics violations handled
by an independent outside agency or your agency?

If the state adopted a clearly written policy along with the published,
practicable guidelines, then ethics violations could be handled much like other



EXHIBIT___*
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To:

Department- Office of Public Instruction

Name and Title- Xen Toole, Personnel Officer

A.

STATE CAPITOL . Nancy Keenan
HELENA, MONTANA 59620 ’ Superintendent
(406) 444-3095

-
T’-

h’,’ :'t!)gl

John Vlncent Chalrperson, Ethics Advisory Con01l

by tATRed T

LTI

i
i5:

Do you have any agency ethics code for your employees .other
than the statutory provisions found in 2-2-101, MCA? -

No

If so, can you provide a copy of the policy and any related
information available on the policy?

N/A

Do you have any recommendations if or what you think the
state should adopt to improve its ethics laws?

Codification of conduct should be limited to addressing
situations which result in unfair enrichment or harm done to
others in the course of state employment such as conflicts
of interest.

A comprehensive code of conduct should be addressed through
personnel policies adopted by the Department of
Administration. This code should cover employer
expectations of behavior such as courtesy, honesty, etc etc.

Regarding a code of conduct for elected officials, we refer
you to ethical guidelines currently under consideration by
the Public Service Commission (attached). These guidelines
appear to be quite comprehensive.

If there were restrictions placed on state employees
following service in government, (revolving door
prohibitions) then what limitation should be established and
how long should they be?

Our understanding is that there is currently a 6 month
prohibition. That amount of time is adequate. We do have a
concern that onerous restrictions in this area could effect
our ability to recruit.

Would you prefer to have personnel matters involving ethics
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personnel policy violations internally. However, for those ethics violations that
involve the acceptance of employment outside of state government, an
independent outside agency would be the better choice.” *Once an employee
terminates their employment, the employee/employer relationship changes and
I would question the agency’s authority in taking actions against a terminated
employee in such cases.

Would you be interested in presenting your position before the ethics panel at
a meeting in December? If so how long would you need for your presentation?

This written response provides sufficient input to the panel.



DEPARTMENT: Department of Natural Resources and Conservation

YOUR NAME and TITLE:  Mark A. Simonich, Director

A. Do you have an agency ethics code or policy for your employees other
than the statutory provisions found in 2-2-101, MCA?

No.

B. If s0, can you provide a copy of the policy and any related information
available on the policy?

Not Applicable.

C. Do you have any recommendations if or what you think the state should
adopt to improve its ethics laws?

This agency has not experienced problems with violations of the ethics
code as it currently exists. Although improvements in the ethics code may be
desirable 10 address potential ethics problems, we must be aware that a more
restrictive ethics code, in the absence of documented problems, could have a
negative effect on those individuals who are willing to commit themselves to
public service. For example, severe restrictions or stringent limitations on a
public employee’s ability to move from the public sector 1o the private sector
may significantly impact a person’s willingness to accept public employment in
the first instance. Changes to the ethics code should be responsive to real
problems in Montana rather then isolated incidents or the problems
experienced in large bureaucratic forums, such as the federal government.

D.  If there were restrictions placed upon state employees accepting
employment following service in government, (revolving door prohibitions) then
what limitation should be established and how long should they apply?

In accord with the response in C. above, this agency would recommend
the following amendment to Mont. Code Ann. § 2-2-201(1) (1993):

"(1) Members ... . A former employee may not, within 6 months

following the termination of employment, contract or be employed

by an employer who contracts with the state or any of its



violations handled by an independent outside agency or your
agency?

This would depend on the potential consequences. If the
consequences are criminal or if civil penalties are an
option, it should be handled by an outside agency. If the
consequences are to be some form of disciplinary action to
be taken by the agency, we would want to conduct our own

investigation.

Would you be interested in presenting your position before
the ethics panel at a meeting in December? If so how long

would you need for your presentation?

No



EXHIBIT —2=
. DATE__2 -6 -95
DEPARTMENT: Social & Rehabilitation Services L SB IS SBI3L

YOUR NAME and TITLE: Russell E. Cater, Chief Legal! Counsel

A. Do you bave an agency ethics code or pohcy for your employees other than the statutory
provisions found in 2-2-101, MCA?

SRS has adopted 2-2-101, MCA, as part of its personnel manual. In
addition, SRS has a policy regarding "outside" employment.

B. If so, can you provide a copy of the policy and any related information available on the
policy?

PERS 2.13 attached.
C. Do you have any recommendations if or what you think the state should adopt to improve

its ethics laws?
More details on potential conflicts would be helpful.

D. If there were restrictions placed upon state employees accepting employment following
service in government, (revolving door prohibitions) then what limitation should be established

and how long should they apply?
Limitations should be reduced to six months or completely eliminated.
The current law should mere clearly exempt contracts’awarqed by the
request for proposal process as well as the competitive bid process.

B Would vou prefer to have personnel matters involving ethics violations handled by an
independent outside agency or your agency?

Independent evaluations should be an option available to state agencies.
SRS has hired investigators from the Attorney General's office. That
has worked well. Don't create another bureacracy.

F. Would you be interested in presenting you position before the ethics panel at a meeting in
December? If so how long would you need for your presentation?

No,

Again thank you for your time and assistance in this survey.

Please return by November 24th to:
Secretary of State, Attn. Garth Jacobson, State Capitol, Helena, Montana 59620



subdivisions involving matters with which the former employee was
directly personally and substantially involved during employment,
unless the appropriate government agency consents” after
consultation. ... ."

E.  Would you prefer to have personnel matters involving ethics violations
handled by an independent outside agency or your agency?

This agency has not formed a preference as to which agency should
handle personnel matters involving ethics violations. However, like all state
personnel related matters, this agency believes each employee of this agency
should be treated in a consistent non-discriminatory manner as compared to
an employee in any other state agency. This should be an acknowledged goal

regardless of the enforcing agency.

F.  Would you be interested in presenting your position before the ethics
panel at a meeting in December? If so how long would you need for your
presentation?

The position described above is straightforward and clear. If explanation
is needed, | would expect it could be presented in less than 10 minutes.



-

PERS 2,13

SECTION:

Department of Social and GENERAL ADMINISTRATION

Rehabilitation Services

PERSONNEL POLICIES
AND PROCEDURES

"SUBJECT:

Other Employment .

PURPOSE:

POLICY:

REQUESTING
APPROVAL:

GRANTING
APPROVAL:

April 22, 1985

It is the purpose of this policy to outline the
requirements for an employee to obtain approval
to hold outside employment. '

An employee desiring to hold a job outside SRS
must obtain approval from the County Director or
the Division Administrator as appropriate.

The requirements for the request for approval
are:

1. The employee must submit the request in
writing to the County Director or Division
Administrator as appropriate.

2. The request must ciate:
a. The name, type and lccation of the ocut-
side employment;
b. The days to be worked (weekdays or
weekends) ; and
c. The schedule of hours to be worked.

The County Director or Division Administrator
will consider the following guidelines in re-
sponding to the request for approval:

1. Doces the outside employment conflict with
the time the employee should spend at
his/her regular duties?

2. Does the outside employment impair the
efficiency of the employee for his regular
duties?

3. Do the interests of the outside employment
and the employment  of the individual
conflict?

4. Are the public relations of the agency

impaired by the employee engaged in the
performance of outside duties?

Page 1 of 2



PERS 2.13

SECTION:

SUBJECT: - -

GENERAL ADMINISTRATION Other Employment

b

OPERATING OWN
BUSINESS:

043:2.13

April 22, 1985

The employee should be notified of the decision;
if approval is granted, a copy of the request and
approval should be forwarded to Personnel Services
for inclusion in the employee's personnel file.

If approval for outside employment is granted to
an employee who is operating his own business, the
employee is not permitted to use :state property
such as telephones, photocopy machines, supplies,
or use of state time to conduct outside employ-
ment. Use of state property to conduct outside

employment may be cause for discipline.




EXHIBIT .

DATE_2 -4 -95

L SB IS SR I3

DEPARTMENT: Office of the Commissioner of Higher Educafion

YOUR NAME and TITLE: Sue Hill Director, Labor Relations and Personnel

A. Do you have an agency ethics code or policy for your employees other than the statutory
provisions found in 2-2-101, MCA?

No

B. If so, can you provide a copy of the policy and any related information available on the
policy?
N/A

C. Do you have any recommendations if or what you think the state should adopt to improve
its ethics laws?
We have relied on 2-2-105 M,C.A, on several occasions to
rule on questions concerning potential conflicts of interest
and have found it adequate.

D. If there were restrictions placed upon state employees accepting employment following
service in government, (revolving door prohibitions) then what limitation should be established
and how long should they apply?

The six month limitation found in 2-2-105 M.C.A, seems
sufficient and has served our needs adequately.

E. Would you prefér to have personnel matters involving ethics violations handled by an
independent outside agency or your agency?

We would prefer to handle personnel matters involving ethics
violations internally. The Board of Regents has a aood appeal
mechanism-for employees.

F. Would you be interested in presenting you position before the ethics panel at a meeting in
December? If so how long would you need for your presentation?

No

Again thank you for your time and assistance in this survey.

Please return by November 24th 1o:
Secretary of State, Attn. Garth Jacobson, State Capitol, Helena, Montana 59620
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YOUR NAME and TITLE: = =ud Clinch, Commissicner

A. -Do you have an agency ethics code or policy for your employees other than the statutory
provisions found in 2-2-101. MCA?

—h

Ethics paper from the Lecal Staf

B. If so, can you provide a copy of the policy and any related information available on the
policy?

Attached.
C. Do you have any recommendations if or what you think the state should adopt to improve
its ethics laws?

No

D. If there were restrictions placed upon state employees accepting employment following
service in government, (revolving door prohibitions) then what limitation should be established
and how long should they apply?

Six months Time frame

E. Would you prefer to have personnel matters involving ethics violations handled by an
independent outside agency or your agency?

Department of State Lands to handle.

F. Would you be interested in presenting you position before the ethics panel at a meeting in
December? If so how long would you need for your presentation?

No, not unless requested to do so.

Again thank you for your rime and assistance in this survey.

Please return by November 24th 10:
Secretary of State, Attn. Garth Jacobson, State Capitol, Helena, Montana 39620



ETHICS REVIEW
RECLAMATION DIVISION ALL-STAFF MEETING
February 26, 1993 . .
Jorgenson’s, Helena, Montana

Ethics - Of or relating .to moral action, conduct, motive of
character; ... Professionally right or befitting; con-
forming to professional standards of conduct.

All employees of the Reclamation Division are subject to the
ethical standards found in Title 2, Chapter 2 of the. Montana Code
Annotated.

§2-2-105, MCA, provides guidelines for conduct. Guidelines
advise the employee of possible violations of ethical conduct,
but do not provide a sanction. There are three guidelines:

1) Don’t acquire any business interest which may conflict with
the mission of your agency.

2) After termination of employment with the agency, don’t work
on projects you worked on while employed with the agency.

3) Do not do anything in your employment with the agency which
could be interpreted as giving yourself a business benefit.

FIDUCIARY - A person holding the character of a trustee in
respect to the trust and confidence involved in it
and the scrupulous good faith and candor which it
requires. A person having duty, created by anoth-
er’s undertaking, to act primarily for another’s
benefit in that undertaking.

The reclamation division is a fiduciary for the public
trust. Our agency is obligated to administer and enforce the
reclamation laws in Title 82, Chapter 4 of the Montana Code Anno-
tated. Each employee is equally obligated to act as a fiduciary
for the public trust in their position. This means acting, ac-
cording to legal standards, regardless of the impact of your
actions to yourself, or others.

§2-2-121, MCA states instances in which an employee has .
breached his or her fiduciary duty:

1) Don’t use state equipment or time for your personal pro-
jects.

2) Don’t have any business dealing with persons you inspect or
supervise.

3) Don’t take money or any other compensation to assist appli-
cants, licensees, operators, or contractors. (This means

1



alcohol, hunting privileges, free tickets to cultural
events, cash, gifts, etc.)

4) Don‘t look for job involving people or companies you inspect
without informing your supervisor IN WRITING that you are
doing so.

§2-2-125, MCA, also provides instances in which an employee
is deemed to have breached his or her fiduciary duty. They are
remarkably similar to the previous statutory prohibitions:

1) Don‘t have any business dealings with persons ybu supervise
or inspect.

2) Do not act as counsel, consultant, representative, or agent
for any applicant, licensee, operator, or contractor.

SMCRA FINANCIAL STATEMENTS

SMCRA prohibits any employee working in the coal program
from possessing a direct or indirect financial interest in any
underground or surface coal mining operation. Coal mining opera-
tion is defined as: '"the business of developing, producing, pre-
paring, or loading bituminous coal, subbituminous coal, anthra-
cite or lignite or of reclaiming the areas upon which such activ-
ities occur.

We are all familiar with the financial disclosure statements
which must be filed by coal program employees before February 1st
of each year. The focus is generally upon any financial interest
in the mining of the coal; such as owing the stock of coal pro-
ducer, or having a mineral interest in the coal. I want to point
out that the prohibition also includes having any financial in-
terest in the reclamation of a coal mine as well. These inter-
ests held by the employee are not limited to the state of Mon-
tana.

SUMMARY

If you have any guestion about the ethical nature of your
actions, consult your supervisor. If there are any gquestions, at
all, the supervisor should contact the legal staff for an legal
opinion on the activity.

The ethics statutes are only one method to ensure that the
credibility and integrity of the Department is preserved to serve
the public trust. The best way to preserve that credibility and
integrity is for each employee to consider whether his or her
actions are consistent with the agency’s legal obligations; and
are free from any connotation of self-dealing.



EXHIBIT___ &

PERTET

. DATE_ S -6-95
DEPARTMENT: (oumissiptt /g / //4@/ /%57/2% {LSB s SBI3

YOUR NAME and TITLE: £~/ %{wé@q [1/7—/ ity 15510000

A. Do you have an agency ethics code or policy for your employees other than the statutory
provisions found in 2-2-101, MCA? Ao

B. If so, can you provide a copy of the policy and any related information available on the
policy?

C. Do you have any recommendations if or what you think the state should adopt to improve

its ethics laws? ﬂg Sure. (i /&24/" (}/&//ﬁfa]ﬁws 7 éﬁ‘nn/&r /\50 O//[/‘g"%c&é
befareen The branches op gaernmend

D. If there were restrictions placed upon state employees accepting employment following
service in government, (revolving door prohibitions) then what limitation should be established
and how long should they apply?

j/C Ze 27/;/4/2@ /d.(fea/ )%5774/4/(445 7Z th/ﬁ/ﬂccfdfa/b/%

0/ nceud e r?armf /C/m/ ,Owjdfe es, (/4«%7 Froma 77‘&
Pm/afé Scofa’fﬂéa Jhe [M‘/Zﬂ“’/: sha /a/ mmnmad as /o 7”35 oo

E. Would you prefer to have personnel matters involving ethics violations handled by an
independent qutside agency or your agency

[Gis q/efaa/sau Ve viclation e peleudied— Couontly '74;/@7‘7‘

M/e( sone . ’ 3
Tml"‘/j/ﬂ::/f;ﬁj/ﬂgmé;; 6%% i /M A %M proad

ﬁé'lf«mauo/lu'; gMéC’ b7a¢4 e 1 MZ %MU /Z

F. Would you be interested in presenting you poSition befo’r the etmcs anel at a meetm ﬁ W€7
December? If so how long would you need for your presentation?

14 preper v T presed bl viller learn P Jhe /&tw/f/
V‘ecymmes

Again thank you for your time and assistance in this survey.

Please retuwrn by November 24th to:
Secretary of State, Attn. Garth Jacobson, State Capitol, Helena, Montana 59620



DEPARTMENT: (djiti <0 &

YOUR NAME and TITLE: 2uy /24t CHHELTDN - 1hET  SFH Jo(EFS
G~y T ot ' -

A. Do you have an agency ethics code or‘policy for your employees other than the statutory

provisions found in 2-2-101, MCA? , 3 o . ‘
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B. If so, can you provide a copy of the policy and any related information available on the
policy? <Fs AT TAE/EID
ORI D5 ied JELT M ErTY = CeiSh €5 F i pNEE 4 ST IO G DT

. . . -
C. Do you have any recommendations if or what you think the state should adopt to improve
its ethics laws? Som /2 CoE 2F F7idi1€ S S fu THHRT Hevl 12EF0 RHISHR
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D. If there were restrictions placed upon state employees accepting employment following -
service in government, (revolving door prohibitions) then what limitation should be established
and how long should they apply?
WO LommEroTS  THEK HRE A LoT 55 JosafT T«
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E. Would you prefer to have personnel matters involving ethics violations handled by an
independent outside agency or your agency’
e BELIECE. T HHT FEnsenRE . s A TTFAS BRE RBEITENL [FHREOLE/IS
Ty ECH LEPBIT jo 107~ RHTHEC THIFW H8 1 DEPED T
VNTSIDE 6 Five ¥ T ewsd BE el o WWE (D onE CerTHET
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[ Eqpiriil . ETHICS Viot HT1oWS

F. Would you be interested in presenting you position before the ethics panel at a meeting in =
December? If so how long would you need for your presentation?
AMIT IVNTEICESTED 1 mupg/ e [ PRESFNTHTON, .
s
Again thank you for your rime and assisiance in this survey.
ol

Please return by November 24th to:
Secretary of State, Attn., Garth Jacobson, State Capitol, Helena, Montana 59620



BOARD OF INVESTMENTS
DEPARTMENT OF COMMERCE

STAN STEPHENS, GCVERNCR ) CAPITOL STATICON

) —— SIAIE OF MONTANA

(406)442-1S70 TELEFAX (506) 442-6579 HELENA, MCONTANA E5G€2¢

MEMORANDUM

T0: BOI Employeé;,) C;zi;kyqé(
FROM:

. !
Dave Lew15té,xauﬁl
s

—
DATE: April 30, 13591

RE: Code of Ethics

The attached code was revised by the Board at its April meeting. It
is intended to give us some guidance in dealing with the sensitive
situations which invariably arise as a result of our empioyment.

Please review this and let me know if you have any questions.

AN FOQUAL OFPORTIUNITY FMPIOYER



CODE OF ETHICS

Personal Benefit

No person employed by .the Board of Investments may profit either directly or
indirectly from proprietary information. In particular, employees may not take
positions in securities held by the Board or currently on the Beard's approved
buy list without the prior approval of the Chief Investment Officer or his
assistant. There shall be no transactions allowed in which an employee has

proprietary information which gives him an unfair advantage over members of the
general public.

Accepting Gifts and Favors

Gifts include substantial favors, meney, credit, special discounts on goods or
services, free services, locans of goods or money, trips, hotel expenses, or
excessive entertainment. Except in situations described below neither you nor
members of your household are ailowea to accept these gifts. There are some
situations wnen it would be appropriate however:

(a) Gifts of small dollar value given at Christmas or for special occasions
when gift giving is customary;

(b) Unsolicited nominally valued advertising materials such as a pen cr
calendar;

(c) Awards given by charitable, educational, «<civic, or religious
organizations for meritorious contributions or services; or,

(d) Travel expenses paid by firms in which we have invested or are
considering investment, if the purpose is to further inform staff about
the operations of such firms.

[T you are offered a gift that is not included in the 1ist above. by someone
with whom you have a business relationship at the Boara, you should politely

return it. Any questions concerning the propriety of accepting a particular
gift should be directed to your supervisor.

Lending Relationships

Lending officers are not permitted to extend credit to themselves, relatives,
or companies in which the lending officer has an interest. Such interest may
be either direct or indirect or rest in a family member. Linked deposits are
covered under this regulation as well as loans, mortgages, or any other
financial transaction of the Board. Any financial transaction of the Board
affecting a Board member, employee of the Board, or family member of an

employee or Board member must be disclosed to and approved by the Board prior
to such transaction taking place.

Participation in Public Affairs

Employees may volunteer for civic, political, and public affairs activities.
However, employees must participate in such activities on their own time. Such
participation requires annual leave or comp time be taken if performed during

regular work hours. Care must be taken to ensure that no conflict of interest
occurs with Board activities.



¥ EXHIBIT Z
| BOARD OF INVESTMENTS ,-0 2 ¢ -95

DEPARTMENT OF COMMERCE i, L SBlIS SB ]3‘,

STAN STEPHENS. GOVERNOR CAPITOL STATION

S — O ONTANA

(406) 442-1870 - © TELEFAX (406) 443-6579 HELENA. MCONTANA 59620

MEMORANDUM
70 Board of Investments
~ROM: Dave Lewis ¢ . C}(}ZA)’}Hé;
DATE: Aprii Z4, 1591
RE: Standards of Conduct

State law centains severail ztatutes which apply to our operations. The
pertinent ianguage is shown below:

2-2-104 R.C.M. Rules of conduct for all public officers. legislators,
and empicyees. (1) Proof of commissien oT any act enumerated in this
section is proof that the actor has breached his fiduciary duty. A

public officer, legislator, or employee may not:

(b) accept 2 gift of substantial value or a substantial economic
benefit tantamount to a gift:

{2) An economic benefit tantamount to a gift includes without
limitation a loan at a rate of interest substantially lower than the
commercial rate then currently prevalent for similar loans

2-2~121 R.C.M. Rules of conduct for state officers and state
employees. (1) Proof of commission of any act enumerated in this
section is prcof that the actor has breached his fiduciary duty.
(2) A state officer or state employee may not:

(e) perform an official act directiy and substantially affecting to its
zconomic benefit a business or other undertaking in which he either has
3 substantial financial interest or is engaged as counsel. consultant.
representative., or agent.

The Code of Ethics which the Board adopted in 1988 is enclosed for your
review. e attempted to address this area but I believe that we did
not clearly deal with aill the potential issues. We have an informal
policy that any purchase of an empiovees mortgage would go to the
Bcard. but obviously that does not go far enough.

AN FQUARL OPEORINITY EMRIQYER



page 2

I recommend. to the Board that the Code of Ethics and our
rules be amended to require that any financial

administrative
transaction of the Bcard affecting an employee or Board member, or the
., must be referred to the Board

family of an employee or Board member,
for final action. This will allow the Board to review -™at transaction
and test it for compliance with the statutes referenced above. This

will eliminate any inadvertent violation or appearance of violation of
The spirit of this rule is that there should be every

those statutes.

effort made to protect the Board from any appearance of favoritism or
improper action. MNo rule can be drafted so perfectiy as to eliminate
every loop hole, however., the intent can certainly be made plain to all
affected parties and we must rely on the good faith effort of those

parties to comply with the spirit of the rule.

e
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DEPARTMENT: Department of Administration
YOUR NAME and TITLE: Lois Mendes, Director

A. Do you have an agency ethics code or pohcy for your employees other than the statutory
provisions found in 2-2-101, MCA?
No.

B. If so, can you provide a copy of the policy and any related information available on the
policy?
N/A

C. Do you have any recommendations if or what you think the state should adopt to improve
its ethics laws?
Section 2-2-105, MCA might be improved by clarifying the language. For example, how
many months following termination should an officer or employee refrain from obtaining
"employment in which he will take direct advantage, unavailable to others, or matters with
which he was directly involved during his term or employment?" Perhaps the six month
prohiition in 2-2-201, MCA should apply in 2-2-105, MCA.
Overall, the code could be clarified by indicating clear sanctions and providing better
definitions of the following terms:

a)"public trust"

b)"further substantially hes personal economic interests",

c)"substantial financial interests."
There does not appear to be an enforcement mechanism for violations of 2-2-105, MCA.
(See response to E)

D. If there were restrictions placed upon state employees accepting employment following
service in government, (revolving door prohibitions) then what limitation should be established
and how long should they apply?

The restrictions outlined in section 2-2-201, MCA satisfactorily address this question.

E. Would you prefer to have personnel matters involving ethics violations handled by an
independent outside agency or your agency?

It is appropriate for ethics violations to be handled by the agency. They should be resolved
at the lowest possible level without the time and expense of involving a board or
commission. An agency has the discretion of involving the county attorney for those
violations under 2-2-103, MCA.

F. Would you be interested in presenting you position before the ethics panel at a meeting in
December? If so how long would you need for your presentation? :
No.

Again thank you for your time and assistance in this survey.

Please return by September 28th to:
Secretary of State, Attn. Garth Jacobson, State Capitol, Helena, Montana 59620






MONIANA

DEPARTMENT OF AGRICULTURE LEO A, GIACOMETTO
OFFICE OF THE DIRECTOR (406) 444-3144
AGRICULTURE/LIVESTOCK BLDG. FAX (406} 444.5405
PO BOX 200201
HELENA, MONTANA 59620-0201 .- EXHIBIT____ S~
MARC RACICOT : >
GOVERNOR DATE. "é __ 9

71 SBIUS _SBI3L

November 30, 1993

Mr. John Vincent
Chairperson

Ethics Advisory Council
P.O0. Box 202801

Helena, MT 59620-2801

Dear John:

Thank you for involving the Department of Agriculture in your
survey; however, at this time I am not sure we would have a lot to
offer,

Enclosed is a copy of our completed survey.

Thank you again for your interest in the Department's opinion.
Have a wonderful day.

Sincerely,

LLeo A. Giacometto
Director

Serving Montana Agriculture



MONTANA DEPARTMENT OF AGRICULTURE

LEO A. GIACOMETTO, DIRECTOR
A. Do you have an agency ethics code or policy for your employees
other than the statutory provisions found in 2-2-101, MCA?

Answer. No

B. If so, can you provide a copy of the policy and any related
information available on the policy?

Answer. N.A.

C. Do you have any recommendations if or what you think the state
should adopt to improve in ethics laws?

Answer. At a minimum, the existing statutes should be reviewed in
light of any Attorney General Opinions, or court cases which may
have been decided on one or more of these sections. In particular
we would direct your attention to a section this department has had
occasion to interpret, namely Section 2-2-131 M.C.A. The Montana
Attorney General has interpreted that section to apply in certain
limited circumstances (37 ATTY.GEN.OP.NO.104(1978)). Your council
should consider clarification.

D. If there were restrictions placed upon state employees
accepting employment following service in government, (revolving
door p:ohibitions) then what limitation should be established and
how long should they apply?

Answer. It seems to us that the focus of this type of restriction
should be on the prevention of conflict where the exiting employee
may become involved in the private sector on a project which was
pending before the public agency and in which he was involved at
the time of his employment. Absent that type of conflict, time
periods may not be important unless you are concerned with the
appearance of conflict as well as conflict in fact.

E. Would you prefer to have perscnnel matters involving ethics
violations handled by an independent outside agency or your agency?

Answer. Our agency.

F. Would you be interested in presenting your position before the
ethics panel at a meeting in December? If so how long would you
need for your presentation?

Answer. I am not sure we would have a lot to offer.



PUBLIC SERVICE COMMISSION 1701 Prospect Avenue * PO Box 202601
Helena, Montana 59620-2601
Telephone: (406)444-6167
FAX #: (406) 444-7618

Bob Rowe, Commissioner

" District5

~-November 30, 1993

Hon. Mike Cooney
Secretary of State
Montana State Capitol
Helena, MT 59620-2801

Re: Ethics Questionnaire

Dear Secretary of State Cooney and
Members of the Advisory Council:

Thank you very much for the opportunity to participate in your
important work. I am responding on my own behalf, and not for the
Commission as a whole. In addition to addressing your specific
questions, I am enclosing several documents which may be of
interest, including The Public Service Commission’s draft ethics
guidelines.

The Commission is accepting cr~ments on its ethics guidelines
through December 17. I would very much welcome any thoughts you
may have.

In response to your specific questions:

;A. Agency Ethics Code.

The Public Service Commission has tentatively adopted ethical
guidelines, the product of a months long internal process. The
guidelines are based generally on the Model Code of Judicial
Conduct, which has not been adopted in Montana. The guidelines do
not address every item I had argued should be included. They do
however represent a solid compromise between parties with sincere
ethical viewpoints. I am very proud of what my fellow
commissioners and staff members accomplished.

B. Copies.

Attached are the draft guidelines, a summary prepared by me, and
several draft sections which were not included in the draft
approved by the Commission, but which may be helpful in your work.

Consumer Complaints (406) 444-6150
“AN EQUAL EMPLOYMENT OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER”



cC. ’Recommendations for Improved State Ethics Laws.

1. Gifts. The PSC’s statutes include a specific prohibition on
accepting gifts from railroads (Section 69-1-112, MCA), dating back
to the days of the Railroad Commission. Other gifts are governed
by the more general 6 language of Section 45-7-104. A uniform
standard should apply to interactions with all regulated entities.

The term "trivial benefit" in Section 45-7-104(5) (b) is vague. I
had supported a one to three dollar limit for the Commission’s
guidelines, enough to allow a cup of coffee at somecgne’s office,
Lut less than a meal. My personal feeling is that any time I can
ray I should pay (no free meals, coffee, etc. in restaurants). I'm
not comfortable with the various banquets elected officials are
invited to attend, and generally either avoid them or pay something
toward the meal. I recognize that Public Service Commissioners
should perhaps be held to a different standard than other elected
officials or legislators. :

2. Campaign Contributions. Montana law and all ethical codes
distinguish campaign contributions from gifts. Montana law does
not directly specify that campaign contributions may not be used
for non-campaign personal expenses. Some states have more precise
statutes specifying the uses to which campaign fund balances may be
put (e.g., contributing to other candidates, charitable donations).

I drafted languacge (based again on the Model Judicial Code)
concerning campaign contributions in sensitive situations, and
concerning campaign conduct. The Commission recognized it lacked
authority over non-Commissioner candidates, and focused on conduct
in office.

3. Substantive Conduct in Office. I drafted language attempting
to address the obligation to "work hard, be accountable and do
right." This may be a fuzzy concept, but speaks to legitimate
public concerns not directly addressed in most ethics codes. 2as a
public employee, I think it’s ethically important to have a clear
sense of mission. I also think it’s ethically important to risk
unpopularity where a situation demands it (the Atticus Fitch rule
of ethics). Because these matters are somewhat extraneous to the
general conception of ethics, the Commission did not include them.

4. Elected Officials and Employees. Public employees should be
held to a high standard. Elected public servants should be held to
an even higher standard. The Commission struggled with the extent
to which the same guidelines should apply to both. The Commission
also attempted to address the extent to which its ex parte
prohibition should apply to advisory staff.




EXHIBIT_____*

-t il

DAT Z 4 -
: 71 SB IS SBI3(L
5. Implementation and Enforcement. I drafted a Tegthy

implementation section. The Commission elected to remain focused
on the specific guidelines, but agreed that the ethical "process"
was vital. Far more important than sanctions is the effort to
institutionalize an ethical conversation within state government.
From this perspective the process of developing a set of ethical
guidelines was as important as the guidelines themselves.

D. Revolving Door.

At the Commissioner level, this has not been a problem at the
Montana Public Service Commission. Several staff members have gone
on to work in regulated industries over the past fifteen or so
years, but have not had any special influence with the Commission
of which I am aware.

In general, there seem to be three "revolving door" concerns:
1. Allowing one’s decisions in public office or

employment to be influenced by prospective emplovment
after leaving office. This should be disapproved.

2. Using specific information gained in office for
personal enrichment after leaving office. Rule 1.11 of
the attorneys’ Rules of Professional Conduct prohibits
representing "a private client in connection with a
matter in which the lawyer participated personally and
substantially as a public officer or employee, unless the
appropriate government agency consents after
consultation." A similar provision could apply to all
state employees.

- 3. Using one’s general influence or "connections"
acquired in office after leaving office. Prohibitions on
appearing before the specific agency for periods of from
six months to two years are intended to address this
concern. The principle is important, but someone who is
highly respected when they leave office may be just as
well-regarded zfter three years. Ideally, any post-
governmental service employment should be based on the
merits, and not on access.

Balanced against these concerns is the ex-public employee’s need to
make a living doing what she or he knows how to do. That should be
based on their skills and abilities, not on their well-
connectedness. Part of the answer may be to emphasize to current
public employees that everyone deserves eqgual access, and that
decisions should be based upon the merits.



E. Need for an Independent Agency tc Handle Ethics Violations.

Both in-house and independent processes are important. An ethical
culture needs to be indigenous, and must be cultivated by the
organization itself. It should be grounded in a clear agency
mission or purpose. We are attempting to do this at the Public
Service Commission. ‘ '

An outside agency might serve three purposes:

1. Provide support for the agency’s own process, for
example providing seminars through the Department of
Administration Professional Development Center.

2. Provide non-adversarial ethical advisory opinions.

3. Conduct investigations and issue opinions as needed.
Where serious ethical questions arise, all parties may
have an interest in obtaining independent review.

The Attorney General now fulfills part of the "independent review"
role through the advisory opinion and informal opinion process.
State government would benefit from identifying the agency which
will be responsible, and clarifying that ethical issues which are
presented to it will be responded to promptly.

The cuestion focuses too narrowly on "ethics violations." Most
people want to conduct themselves ethically. Most ethical issues
don’t involve clear violations, so much as uncertainty about what
conduct is appropriate. We would probably all find unacceptable
much conduct which was consistent with the norms of earlier years.
The gocal ought to be "zero defect ethics" achieved by creating an
ethical climate, articulating its standards, and then increasing
those standards.

Thank you very much for your commitment to this project. I wish to
be of assistance in any way possible.

Sincerely,

/ ;5 ;?ow{,
Bob Rowe

encl.



ETHICAL GUIDELINES

These guidelines demonsate ethical requirements ror sublic service commissioners, and ‘when
acoiicable, the commissicn stari. The Zuideiines incorperate reguirements of Montana law.

GUIDELINE ONE - |
Commissioners should uphold the integrity and independence of the Commission.

The Commissicn has adjudicatve. policy-making, representadonal and adminmisTanve
responsibiiides. Comumissioners should cbserve high standards of conduct in oréer [0 preserve
the integrity and independence of the Cemmission and achere 1o the Montana Consauton 2nd

starates.

CUIDELINE TWO
Commissioners should avoid impropriety and the appearance of impropriety.

Comrnissioners should conduct themselves in accordance with the law in a manner that promotes
public confidence in the negrity of the Commissiorn.

Commissioners should not allow perscnal reladcenships 1o influence their omicial conduct or
judgment.

Comrnissicners should aveid the aprearance of impIODIEDy.

Commissicners should not convey and act allow others o0 convev that the Comrmussion can oe
improperly lnfluenced.

Commissioners and swmaff should refTain uom biased public comment about pencing contested
cases.

GUIDELINE THREE
Commissioners and staff should perform their duties impartally and diligently.

Comimissioners and stari should maintain order and decorum in Commission procsedings.
Commussioners and swif should be patent, dignified and coureous 0 partes, Wimesses. atiomeys
and others with whom they deai, and should expect similar conduct of parucipants in
Commission proceedings. . Comumissioners and siarf should encourage public involvement in
its acgvides and afford all legally interesied parmes full legal rights before the Commission.

Commuissicners and sw@if siculd act expedidously and diligentdy on Commissicn business.

GUIDELIDNE FOUR
Commissioners should minimize the risk of conflict of interest.

Commissioners may pardcipate in acavides which do not create a conflict of interest fcr the
Commission. Commissioners should rerrain from financial, business. or proressional deaiings
which reflect adversely on their imparZaliry, interfere with proper performance of their cutes,
or exploit their posidons. Comumissioners should not acquire or maintin 2n interest in any
dusiness or undertaking which may ce affected 10 its economic benefit by official action cf the
Commission.



GUIDELINE fOUR (cendnved)
Commission swff members shouid nct acCuire or maintin an interest in any business or
unceriaking if thev advise the Commussion on decisions which affect such business ér
uncertaking.

Cormmussioners and st should not accept gifis or loans from regulated- snterprises, employess
of regulated enterprises, or pardes in proceedings before the Commuission.

The term "gift" does not include:

1) refreshment consumed while amending a mestdng or other gathering
scheduled in the normal course of Commission business:

2) the Hmited use of shared wansTeradon where separaie Tansporaton
would e impracacal, such as a site visit ic an indusmial locaton:

3) reimbursement by regulated enddes for Commission wavel expenses for

Cormmumission business {e.2., audits, inspectiens and atendance at regulatory
mesdngs) made direcdy o the Commission’s Cenwmalized Services
Division: .

4) campaign conuibunons reporied as required by swaarte law.

Commissicners may receive reasonable compensaton and reimbursement of expenses irom
enddes not subject :o Commission jurisdicden or not excected to become partes berore the
Commission, if doing so does not give the zppearance of impropriety Cr Create a conflict of
interest. ' '

GUIDELINE FIVE
Ex parte contact is not permissible.

The prohibiton on ex parie communicadon in contested cases or other precesdings where facs
or law are adjudicated is a staturory requirement. EX Darie COMUMUNICAOOoNS means COMmMunica-
dons 0 3 Commissioner on an issue in a contested case by a party or persen in the conesied
case procesding. Commissioners must comply with Monizna law on ex pare c¢ municatons
and must nct partcipaie In eX Parte COommunicatons on an issue in a conesied case at any ume
atter the case is filed with the Commission.

Commissioners and partes should neither inidate nor respend w0 ex parie comununicagons of a
policy or substantve narure on an issue in a contesied case proceeding. Commissioners should
not solicit ex parte communicadens through stars and swaff should not convey eX pare
communications to Commissioners. Any communications with other disinterested persons or
ncn-partes should be disclosed if (a) the person becomes a wimess, or (b) the opinicn is
expressly relied upcn by the Commissioner or staff.

A Commissioner recsiving an ex parte communicaton subject to these guidelines should disciose
it to ail pardes and give pardes an cpportunity to respond. - As a result Of UMDIOper ex parie
communications, the Ccmmission may 1) adversely rule on specific issues subject of the ex parie
contact, 2) smike avidence or pleadings tainted by the ex parte communicadon, <r 3) make a
public swatement of censure when the ex pare communicadon is determined to be part of a
conanuing paunern of conduct.



EXHIBIT____*
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PUBLIC SERVICE comMISsIoN apoprs JLOB IS SBI3L
ETHICS GUIDELINES

"puyblic servants who appear to reasonable persons to do
wrong actually do wrong by eroding the trust between
citizens and representatives on which our government
depends. Therefore, there is an ethical obligation to
protect the appearance of propriety."

Jamison Institute on Ethics

After months of work, the Montana Public Service Commission
has initially adopted a set of Ethical Guidelines. Those
guidelines are now available for public comment, through December
17. Personally, I am eager to hear from western Montanans:

*Wnat kind of conduct do you expect from me?

*Are there ethical issues unigue to the Public Service

Commission, which might not be faced by legislators or

other public servants?

My goal will be to hold myself to the highest workable
standard identified.

My interest in ethical guidelines for the PSC started over a
vear égo, before I was elected. Public mistrust of anyone running
for office was too real to dismiss as misplaced cynicism. I wanted
the public to know that even when the Commission was required to
take unpopular actions, those actions were based on applying the
law to the facts of the case, as scrupulously as possible.
Approving rate increases is never popular, for example.

I began by taking the toughest ethical standards I knew, the
Code of Judicial Ethics, and rewriting them to apply to the PSC.
The Commission decides ccmplex cases, like judges. It also makes

policy, like the legislature. It also helps individuals with



utility p;oblems, and attempts to involve the public in its
decisioﬁ—méking. The Commission also administers a small agency
staff.

After joining the Commission last January, a working group
began meeting every month or so. We fired memos back and forth.
We met to debate, sometimes loudly.

e asked questions: Are ethics public or private? Are they
a list of ‘"den’‘ts" and “"gotchas,"™ or are there positive
respohsibilities as well? Do tougher standards apply to
commissioners than to staff? Do standards for deciding when it’s
proper to use Commission funds to attend a meeting belong in ethics
guidelines, or in the policy manual we are also developing? Can
guidelines say anything &about campaign practices? Most
importantly, if we become too "judicial," does that limit our
ability to be responsive to the people we represent?

Several alternatives were presented to the full Commission at
a public meeting. The commissioners finally narrowed the li:t down
to five statements we all agreed are important. Each one is
explained in more detail in the guidelines:

One: Commissioners should wuphold the integrity and
independence of the Commission.

TwWO: Commissioners should avoid impropriety and the
appearance of impropriety. We should not allow ourselves to be
improperly influenced.

Three: Commissioners and staff should perform their duties

impartially and diligently.



" Four: Commissioners should minimize risk of conflict of

Interest. We should refrain from business or financial dealings

which would affect our impartiality or take advantage of

our
positions, such as owning stock in regulated companies. We should
not accept gifts or loans from regulated companies, or from others

who are parties in cases in front of us.

Five: Ex parte contact is not permissible. "EX parte"

]

contact is communication from a party in a contested case. his
guideline strengthens the existing reqguirement in Montana
administrative law, and in the PSC’s current rules.

Most of us, commissioners and staff alike, agreed debating
ethics over the months caused us to rethink all sorts of actions,
and gave us a clearer sense of how we wanted to do our jobs. Most
of us also agreed "guidelines" were a necessary step, but that
ethics must = zuilt Into our daily work.

T will cleose with cone more cuote, from social scientist James
Q. Wilson. Duty, he writes, 1is a moral sense which leads
individuals to "honor obligations in the absence of social rewards
for doing so." I was almost surprised to find out how strong is
the day-by-day sense of responsibility I experience as a public
servant. It’'s a powerful feeling. Ethical guidelines won’'t create

a sense of duty where one doesn’t exist. They do help us

understand what duty to the public means.



" If you want a copy of the draft guidelines, or if you want to
tell me what conduct you expect of me, please write or call.
Montana Public Service Commission, 1701 Prospect Ave., Helena MT

59620. My phone number is 444-6167.
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or concerns apcut Commission proceedings: 2) Commissioners and swaff may obtain the advice

.

of disinterested pesgons or experts on issues before the Commission. These contacts should te

G. Although this Guid
rulemaking or notices of inauiry,

procesdings are conducted consisiently wi inciples of fundamental fairpess and crenness.

~

H. Should a Commissioner or fAJl member receive an exX parie COmununication

L i qdditional sanctons for ex parte

N
N,

ich is mainted by the ex

N,

parte communicdtion. 3) A public statement of censure when the ex paNg communication is
N

derermined

be part of a continuing pattern of conduct.

GUIDELINE FIGHT &

Commissioner-Staff Relations
Al Commissioners and siaff members should wrear one ancther as professionals, and

with respect.



B. Comrmissioners should not tzke advantage of their authoriry for personal reasons.

Commissioners and sl shouid not allow personal relations to influence or interzere with their
worX as professionals.
C. Consistent with applicable law ..., staff are free to engage in political activity.

However, Commissioners should not initiate requests for staff invoivement in political activiry.

D. Thais guideline applies to both non-exempt and exempt staif.

GUIDELINE NINE X

Al Commissioners and swaff are caretakers of the public wust, inciuding :he prudemt

* expenditure of public funds.

B. Commissicners and staff should generally be performing public business during

ofiice hours. Commissioners should suwive 10 be reasonabiv available ar other dmes as well.

C. Travel at public expense, inciuding our-oi-siate wavel, should cccur when it
. :

benerits the Commission in the fulfillment of its responsibilities, benerits reguiation, or benefits

ratepayers generaily. Traveiling Commissioners and staif should be diligenr in amending
oriicial business, and upon their return should ensure that the Commission benefits from their
Sxperience.

Travelling Commissioners and staff may engage in leisure activities which do not

conrlict with orficial business, but must do so at their own expense.
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GUIDELINE TEN

Implementation and Compliance.
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&= A. The Commission and staii siaculd incorporate consideration of ethical issues &

their ongoing work and deliberations.

N “m

D B. Commissioners and s shouid discuss erhical concerns with coileagues.

-

supervisors, cor with Commission counsel. In especially sensitive simations, it mayv oe

appropriale to obtain an independent cpimion.
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‘A breach of

ouidelines should be disclosed

in a short_ memo to the Chairman.

The memo should

describe anv corrective &CUOH taken.

The memo will be circulated and keot in a dis

osure file

bv the Commission Secresarv.
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&: D. The Commission may by vote expréss its disapproval of the ethical conduct of
individual members, or may resort to other measures provided by law.

- E. These guidelines will be provided to all employvees, new employees, Commission-
ers, and Commission candidates. % These guidelines will be provided to all regulated
enterprises of significant size £, and 1o all frequent parties before the Commissioﬁ. They will

be expected 10 a€herezs consider these guidelines in their relations with the Commissicn.
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Adtivity or action

SB 115

Current Law 2-2-101 et seq

-SB 136

Gdneral conflict
interest prohibitions in
ddcisions making actions

-
T

564 @

Section 7 prohibits voting or
participation when person has
direct foreseeable pecuniary
interests in matter. Excludes
matters in which person is a
member of a class of people.
Leg. creates its own rules.

2-2-112 provides guidelines for
leg to not participate when matter
directly affects personal or
financial interest. Other
officials prohibited from
participating in matters if they
have financial interest in matter.
23-7-203 prohibits members of the
legislative liaison to state
lottery from owing gambling
devices.

Strict prohibition from
participating in any matter that
legistator or family to fourth
degree in has financial interest
in. Legislature creates ethics
committees to deal with conflict
of interest matters. Section 3.

Use of office title for personal
gain. Section

Section 8 (6) Prohibits the use of
title or prestige of office to
obtain anything of value.

Legislators may not use office to
obtain employment or contract. 2-
2-111(2)

No change from exicting law.

Prohibition from state employee
from receiving two salaries at the
same time for being a legislator
and state employment

Does not address this issue. No

change from existing law.

No specific provision. Handled by
the agencies individually as a
personnel matter. State law
required all employers permit
mavﬁo<mmmﬁomnnm:a~mm

Prohibits double dipping of

public employee serving in the

leg. Does not address federal
e Section 1.

Use of confidential
information for
personal gain

Generally prohibited in matters
such as fraud or collusion in
public contract or receipt of
gifts. Section 8 and 9

Prohibits use of confidential info

for person gain 2-2-103(1)(a)

No change from existing law.

pPersonal interest in public
in Contracts

Extensive prohibition found in
Section 9, exceptions made for
competitive bid or auction bidding

Similar provisions found in 2-2-
201 et seq.

No change from existing law.

Nepotism

Very similar to existing law.
Section 4.

Prohibition against hiring or
promoting the family members to
the 4 consiquinty. Some
exclusions. Section 2-2-301 et
seq

No change from existing law.

Prohibitions against gifts from
lobbyists, and others

Prohibits gifts or meals over $25
if part of influencing a vote
(generally prohibit lobbyist from
making gifts over 25 per
occasion). Can not receive
"anything of value" that can be
construed as influencing an
official act. Section 8

Prohibits substantial gifts that
would tend to improperly influence
a reasonable person. 2-2-104

No change from existing law.




Activity or action

SB 115

Current Law 2-2-101 et seq

.SB 136

OQutside employment restrictions

Limitations on public contracts.
Section 9. Prohibits limits
involveme::t in matters of
representing others before state
agencies. Section 6. Limits
regulating one’s own business.
Section 7.

Similar to SB 115.
201, Prohibitions on
representation 2-2-121(2)(c)(d),
limits regulating one’s own
business 2-2-121(2)(b)

Contracts 2-2-

Adds ltegislators to these
restrictions regarding
representing others. Section 4.

Misuse of office for personal or
political purposes

Prohibits use of office for
personal or political activities
unless incidental to function of
office. Certain exception may
permit limited non-governmental
activities. Permits legislative
exceptions established in joint
rule. Section 5.

May not use state office for
private business purposes. 2-2-
121. Public employees may not
campaign while on the job. 13-35-
226.

Prohibits use of office for
political purposes unless it is
incidental to the office.
Excludes legislators, Section 4.
This section adds to existing
law.

Limitation of post-employment
activities

Creates limitations in dealing
with former agency or gov.
depending on the level of
employment. Post-employment
restrictions generally last 1
year. Legislators prohibited from
lobbying for one year after the
expiration of their term of
office. Section 11

Officer or employee should not get
involved with matter he was
directly involved with during
employment for months following
employment. 2-2-105(3)

Same as existing law but
=pecifies 12 month period to not
having any involvement

Reporting of financial interests

Requires extensive reporting
requirements for state public
officials, high level employees,
public member boards, consultants
to contacts, and candidates.
Sections 13 - 15 Gifts with an
aggregate value over $500 would
have to be reported. Would not
report meals etc received from
lobbyists.

Requires reporting of limited
business information by state
public officials and their
families 5-7-213. Permits
voluntary conflict of interest
disclosures 2-2-131. Lobbyist
Principle required to report
certain expenditures of public
officials 5-7-208.

No change from existing law.




EXHIBIT.
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SB 5 _SBI3L

Activity or action

S8 115

Current Law 2-2-101 et seq

-SB 136

Restrictions against representing
others before gov. agencies

Prohibits representing anyone
before other state agencies by
public officials and high level
public employees. Other employees
may not represent another before
their own agency. Legislators
would be restricted from
representing others before state
agencies during session.
Legislators could do constituent
representation. Section 6

Prohibits state employees and
officers from representing others
for a fee before their own or a
contingent fee other state
agencies. 121(1)(e)X(d)

Adds legislators to this
restriction. Section 4.

Education of regarding matters of
ethical conduct.

Provides for establishing an
education program for state
officers and employees. Section
33.

No provision for education

No change from existing law.

Ethics advisory opinions.

Provides for ethics advisory
opinions by ethics commission.
Provides for confidentiality for
informal opinions. Section 26

No advisory opinions available
because section 2-2-132 found
unconstitutional.

No change from existing law.

Enforcement provisions.

Provides for the Commissioner of
Campaign Practices to investigate
and prosecute ethics violation
complaints. The Ethics Commission
would adjudicate the cases and
issue orders. Criminal matters
referred to county attorney or
attorney general. Sections 36-44

Enforcement preformed by county
attorney using trust law 72-34-105
as the basis for initiating an
action. Section 2-2-103. Criminal
matters handled by county attorney
or attorney general.

Leaves existing law as is but
adds criminal violation for
violations of 2-2-121. Provides
civil penalties but does not
specify if that is tied to county
attorney prosecution or agency
action.

Sanctions for violations.

Penalties include civil fines up
to $2,000 per offence and
recommendations for disciplinary
action by agency or appropriate
authority. Also permits loss of
pension and other employment
benefits upon conviction of office
related felony. Section 44, 47 No
change in criminal violations.

Violation of 72-34-105 would
probable provide that the benefit
of the gain would have to be
returned or the contract would be
voided. Criminal statutes would
result in fine or imprisonment.

Civil penalty between $50 to
$1,000. Criminal penalty between
$50 to $1,000, 6 mo jail time.
Section 4. Adds penalties for
local government ethics
violations.




Activity or action

SB 115

Current Law 2-2-101 et seq

.SB 136

Protection against malicious
prosecution.

Provides for fine for malicious
complaints and potential payment
of other party attorney fees.
Section 3

Common ltaw tort malicious
prosecution.

Attorney fees available from
losing party for legislative
conflict of interest violations.
Section 3 Statute not clear if
this suggest that citizen suits
possible. Otherwise common law
malicious prosecution tort
possible.

Treatment of local governments

Leaves existing law the same

Local gov. officers and employees
generally prohibited from having a
financial interest in a matter
they inspect supervise or perform
an official act affecting their
financial interest. 2-2-125

Adds local government officials
and employees to treatment
similar to state employees and
officers.

Confidentiatity of investigations

Investigations would be
confidential until concluded.
Section 30.

No provision

No provision

Negotiation for future employment
while serving in office or
employment.

Section 10 prohibits altering
actions in order to obtain future
employment

Requires notification of
supervisor to negotiate with
potential employee that person
regulates. Section 2-2-121(f)

No change from existing law

Right to call investigation on
one’s conduct

Section 39 permits an individual
the right to have an investigation
on one’s own conduct.

No provision

No provision






